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32,  26  L.  R.  A.  296 126 

Percy  t.  Miliaudon,  8  Mart.  N.  S.  68,  17 
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Mills  Co.  24  U.  S.  App.  395.  64 
Fed.  Rep.  841.  2  C.  C.  A.  432.    844 
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Pollak  Co.  y.  Muscogee  Mfg.  Co.  108  Ala. 

467 779 

Pollard  y.  Vinton.  105  U.  S.  7.  26L.ed.998.  516 
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Bchonfleld  t.  Tarner,  75  Tex.  324,  7  L.  R. 

A.  189 ••■  870  418 

School  Dist.  No.  1  T.'  baachj,  36  Conn!  580,' 

68  Am.  Dec.  871 708 

School  Dlst.  No.^4  v.  Qage,  80  Mich.  486,  38 

Am.   Rep.  421 406 

School  Dlst.  No.  2^v.  Stocker,  42  N.  J.  L. 

115 586 

Schufeldt  T.  Smith,  131  Ho.  280,  20  L.  R. 

A.   830 775 

SchulU  Y.  Scbults.  10  Gratt.  358,  60  Am. 

Dec.    3^5 139 

Schomport,  Ex  parte,  6  Rich.  L.  846 279 

Schurmeler  y.  St.  Paul  &  P.  R.  Co.  10  Minn. 

82.  88  Am.  Dec.  59 816 

Schnjler  v.  Smith.  51  N.  Y.  309,  10  Am. 

Rep.   609 710 

SchaylklU   ft   D.    ImproT.    Co.   v.    Munson, 

14  Wall.  442,  20  L.  ed.  867....   224 
Scotland,  The,  105  U.  8.  29,  26  L.  ed.  1003. 

412 

Scott  Y.  Depeyster,  1  Edw.  Ch.  513 764 

Y.  Dickson,  108  Pa.  6,  56  Am.  Rep. 

192 381.382 

T.  Eldrldge.  154  Mass.  25,  12  L.  R. 

A.   379 675 

T.  McNeal,  154  U.  S.  34.  38  L.  ed. 

896 .-.   118 

Y.Scott,   18  Gratt.  165 714,715 
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Scranton  ft  P.  Traction  Co.  ▼.  Delaware  & 
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Searles  y.  Manhattan  R.  Co.  101  N.  Y.  662  226 
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Sedgwick  Y.  Stanton,  14  N.  Y.  289 289 

Seeger  y.  Mueller.  133  111.  86 409 
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10  N.  n.  406 

nS   Jnd.   41 

._.     .  Fretta,  1B2  Pa.  401.. 
:.  LoolB,  131  Mo.  26,  27  S.  ' 


'.  Phillips,  84  MIh. 


*.  Chicago  ft  :f.  W.  B.  Co.  69  Iowa. 
Virginia  *  T.  fe.'coi'T.'Sayeri'MGratt! 


TltgUUa    F.    k    U.  IDI.    Co.  T.    New    Tolt 
Carousal  MIg.  Co.  00  Ta.  B16, 

40  L.  R.  A.  M7 104 

Tltlto  V.  HamllCoD,  88  Ind.  137.  .SSG,  396,  3ftT 

VoortieM  T.  I^rr.  51  Barb.  BSO 280 

VoorhU  T.  Weaterreil,  43  N.  J.  Eq.  044..  i>OH 
Ton  T.   Wagner  Palace   Car  Co.   16   Ind. 


Trooman  v. 


.    792 


^Kalg,  4  Md.  4S0,  00  Am.  Dec.   , 

T.  Turaer  69  N.'t!  280.'  2is'  Am.  Rep' 

165 615 

Vynlor'a  Caw,  8  Coke,  81b 881,  236 


:.  A.  280..    721 


Ipeclal    Dral: 

Wabaah  H.  Co.  ».  boug'an.' J42  111.  248^. 

Waddell.Enti  Co.,  Re.  67  Conn.  324 i 

Wade  T.  Manor,  16   Hun,  226 7 

WadBworth  V.   Eau  Claire  CounCj  Snpen. 

102  TJ.  8.  534.  26  L.  ed.  221..   2 
Waggoner.  G  a  tea  Milling  Co.  t.  ZleKler-ZBlsa 

CommlaslOD  Co.  128  Mo.  4T3...    7 
Wagner  v.  Cohen.  6  GIN.  97,  46  Am.  Dec 


3  Am. 
4 

b.'sii  2 

28  8. 

6 

0.    180 


I.  Bap,  , 


lb.  DS2  1 
1 


.  WhitneT.  Hook.  Ch,  18 

lUte.  01  N,  J.'L  189 

Jranlte  State  Provident  Aaao.  I 
N.  J.  Eq.  234 .  . 


N.  J.  Bq,  2L. 

Welre  t.  Davenport.  11  Iowa.  4U,   77  Am. 

Dec.    132 

Welbom  t.  Little.  I  Nott  k  M'C.  263.. 
Welch.    Re,    74    N.    Y. 


Wallealer  v.  Beautort,  2  Roaa.  Cb.  1 'i 

v.Wellsley,  2  Bllgh,  N.    R.   124 t 

Wells  T.  JoneB.  2  Honst.    (Del.)    870 1 


■  Will, 


LItt.    (Ky.)   278.. 

1?-..".'... 

L.   188.. 


Wert  T.  Naylor,  .„   ., 

T,  Strouse.   38   N.   J, 
Weat  Chicago  Park  Comn. 

Ill,    BOi 

WoBtern  Transp,   Co.   T,   D 

120.   20  L,   ed, 
Weetem   Wheeled    Scraper 

00  Neb.   lOif. 

Wetmor*  t,  Welmore,  149  N.  Y.  520, 

"     ■.   708,. 


I   WbNiock  T.  Berkltj,  1S8  III,  IBS. . 


II  Wall, 

S 

Sadllek. 
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Wbltaker  ▼.  Samner,  20  Pick.  399........  565 

Whitm  ▼.  Foote  Lumber  &  Mfg.  Co.  29  W. 

Va.   385 105 

T.  Hlldreth,  13  N.  H.  104. .........  169 

T.  MXann,  1  Ir.  C.  L.  Rep.  217....  714 

▼.Montgomery.  58  Ga.  204 284 

T.Stafford,   38  Barb.   419 312 

T.  Wagner.  4  Harr.  &  J.  373,  7  Am. 

I&c.  674 714.  715 

T.  WIlBon,  6  Blackf.  448,  89  Am.  Dec.  ^^^ 

437 396 

Wbltebead  v.  Wilmington  &  W.  R.  Co.  87  ^  ^^ 

N.   C.   255 360 

Wbtteman  v.  Wilmington  8.  R.  Co.  2  Harr.     _^ 
(Del.)   514.  83  Am.  Dec.  411..  471 

Wbltfield  V.  Hales.   12  Ves.   Jr.  492 701 

Wliitford  ▼.  Panama  R.  Co.  23  N.  Y.  465  589 
Wbltlng  ▼.  Independent  Mut.   Ins.   Co.  15 

Md.  297 882 

Wliitney  t.  Esson.  99  Mass.  308.  96  Am. 

Dec    762 241 

▼.Meyers,   1   Dner,   266 283 

Wbittlnston  v.  Flint,  43  Axle.  504,  51  Am. 

Rep.   672 195 

Wliltwell  V.  Warner,  20  Vt.  425,.. 772,  774,778 
Wlerman   ▼.    International    Bldg.    Loan    & 

Invest.  Union,  67  111.  App.  550  663 
Wlebtman  y.  Doe,  Reynolds,  24  Miss.  675  772 

Wllbar  ▼.  Wilbur,  17  R.  I.  295 275 

Wilcox  ▼.  Wilcox.  14  N.  Y.  576 702 

Wild  ▼.  Bank  of  Passamaquoddy,  3  Mason, 

505 . 763 

Wilde  ▼.  Lynn  St  B.  R.  Co.  163  Mass.  533  159 

Wilkins  y.  Thome,  60  Md.  253 153.    154 

WUklnsoo  y.  Bauerle,  41  N.  J.  Bq.  635.777,  778 
Wlllard  y.  Tayloe.  8  Wall.  564.  19  L.  ed. 

503 304 

WUliams,  Ex  parte,  11  Rich.  L.  459 279 

▼.  Farrond,  88  Mich.  473.  14  L.  R. 

A.   161 844 

▼.  Hill,  19  How.  246,  15  L.  ed.  570.   391 
▼.  Lincoln  County  Comrs.  35  Me.  345  445 

▼.McKay,  46   N.   J.   Eq.   25 764 

▼.Smith,  2   Hill,   301 248 

▼.  State   Bd.   of   Dental   Examiners. 

93  Tenn.  619 637 

▼.  Stratton,  10  Smedes  &  M.  418 391 

▼.  Wlllfams,  L.  R.  20  Ch.  Dlv.  659. 

21  Am.   L.   Reg.  N.  8.   508....  243 
▼.  Williams,  130  N.^.  193,  14  L.  R. 

A.   220... 424 

▼.  Williams,  36  Wis.  362 726,  727,  728 

Williamson  y.  Jones.  43  W.  Va.  562,  38  L. 

R.  A.    694 118 

Willis  V.  Atlantic  &  D.  R.  Co.  122  N.  C. 

905 317   426 

▼.Smyth,  91  N.  Y.  297 207 

Wills  ▼.  Jordan.  20  R.  I.  (Part  3)  236,  41 

Atl.  233 675 

▼.  Spragglns,  3  Gratt.  567 170 

Wilson  y.  Selieman,  144  U.  S.  44,  36  L.  ed. 

339. 118 

Wlncham  Sblpbulidl'ng. 'Boiler,  ft  Salt  Co'. 

Re,  L.  R.  9  Ch.  Dly.  322 779 

Winchester  y.  Redmond,  93  Va.  711 678 

Wine    Case     (Vanderburgh    y.    Truax)     4 

Denio,  464.  47  Am.  Dec.  260..  222 


Wlngard  y.  Banning,  39  Cal.   543 564 

Winslow  y.  Goodwin,  7  Met.  363 691 

Wisconsin  y.  Pelican  Ins.  Co.  127  U.  S.  265,     ^^ 

32  L.  ed.  239 456 

Wisconsin  Teleph.  Co.  y.  Oshkosh,  62  Wis.     ^ 

82... 571 

Witaell  V.  West  Asheville  &  S.  S.  R.  Co.  120 

N.  C.  557 314,  315 

Wohlford  V.  Citizens'  Bldg.  L.  &  Sav.  Asso. 

140  Ind.  662,  29  L.  R.  A.   177  263 

Wolf  ▼.  District  Grand  Lodge  No.  6  I.  O.  ^^^ 

B.  B.  102  Mich.  23 386 

Wolfe  y.  Howes,  20  N.  Y.  197,  75  Am.  Dec.  ^^^ 

388 706 

Wolffe  y.  Wolffe,  69  Ala.  549 710 

Wolford  y.   Farnham,  44   Minn.   159......  312 

Wolfran  y.  Byster,  7  Watts,  38 433,  434 

Womack  y.  Womack,  17  Tex.  1 723,  724 

Wood  y.  Chapln,  13  N.  Y.  509,  67  Am.  Dec. 

62 396 

y.  Holland,  57  Ark.  198 195 

y.  Morehouse,  45  N.  Y.  368 396 

y.  Strother,   76  Cal.   545 637 

Woods  y.  Woods,  1  Myl.  ft  C.  401 208 

Woodward  v.  Chicago  ft  N.  W.  R.  Co.  23 

Wis.   40(r. 581 

y.  Sartwell,  129  Mass.  210 896 

Woollam  y.  Hearn.  7  Ves.  Jr.  211 320 

Woonsocket  Inst,  for  Say.  y.  Ballou,  16  R.  ^^^ 

I.  351.  1  L.  B.  A.  555 715 

Worthen  y.  Griffith,  59  Ark.  562.  43  Am.  St. 

Rep.   50 776,   777,   782 

W.  P.  Noble  Mercantile  Co.  y.  Mt.  Pleasant 

Equitable  Ck>-Op.  Inst.  12  Utah,     ^ 

2ft 785 

Wright  y.  Andrews.  130  Mass.  149 840 

y.  Chicago,  B.  ft  Q.  R.  Co.  19  Neb.   ^^^ 

175,  56  Am.  Rep.  747 431 

V.Jones,  105  Ind.   17 397 

y.  Kelly   (Idaho)   43  Pac.  565 124 

y.  Mutual  Ben.  L.  Asso.  of  America, 

118  N.  Y.  237,  6  L.  R.  A.  731 

' 3gj^  419 

V.  Southern  r!  Co!  122  N.  'c.'  *959. . .  .*  314 

V.  State.  35  Tex.  Crim.  Rep.  158...  699 

V.  Tichenor,  104  Ind.  185 397 

y.  Troutman,  81  111.  374 391 

y.  Wright,  2  Md.  452,  56  Am.  Dec 

723 488 

Wrought  Iron  Range  Co.  y.  Caryer,  118  N. 

C.    328 258 

Wunderle  y.  Wunderle,  144  111.  62,  19  L.  R.  ^^^ 

A.  84 127 


York  y.  Forscht,  28  Pa.  391 678 

Young  V.  Austen,  L.  R.  4  C.  P.  553 320 

y.  Clarendon  Twp.  132  U.  S.  340,  33 

L.  ed.  356 253 

y.  Stephens,  9  Mich.  507 504 

Youngs  y.  Lee.  18  Barb.  187 249 


Z. 

Zogbaum  v.  Parker.  66  Barb.  341. 
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STATUTES  AND  CONSTITUTIONS  CITED,  CONSTRUED,  ETC. 


Statutes. 

Westminster   I,    chap.    17.  ^    Bepleyln   by 

sheriff 437 

9  Hen.  III.  chap.  4.     Actions  for  waste..     713 
52  Hen.   III.  chap.  23.     Statute  of  Marl- 

bridge Tlo 

6  Bdw.  I.  chap.  5.     "Statute  of  Gloucester"  718 
4   Bdw.    III.   chap.   7.     Admlntetration   of 

estates 181 

27  Hen.  VIII.  chap.  10.     Statute   of   ujw 

^Uo.  oOo 

3S  Hen.  VIII.  chap.  1.     Counterfeit  letters. 

etc 2o7 

12  Car.  II.  chap.  24.  ^Feudal  tenures 714 

29  Car.  II.  chap.  3.     Statute  of  frauds....  389 
44  L..  R.  A. 


6  Anne.  chap.  81.     Liability  of  tenants  for 

loss    by     accidental 
fire 713 

14  Geo.  III.  chap.  48.     Insurance  without 

consent    of     insured 

prohibited 419 

78,  I  86.  Liability  of 
tenants  for  loss  by 
accidental  Are 714 

9  &  10  Vict.  98.       Lord  Campbell's  act 581 

17  &  18  Vict.  chap.  31,  S  2.     Railway  and 

canal  traffic  act 862 

19   k  20   Vict.    chap.   97.     Mercantile  law 

amendment    act     of 

1856 462 

30  ft  81  Vict,  chap.  144.     Life  Insurance 

policies 419 


28 


Citahorb. 


86  &  37  Vict.  chap.  48.  Railway  regula- 
tion ;   commlaglonera  368 

4  Stat,  at  L.  p.  814.     Liability  of  tenants 

for  loss  by  acciden- 
tal Are 714 

8  Stat,  at  L.  p.  897.     Liability  of  tenant 

for  loss  by  acciden- 
tal fire  714 

United  States. 

Oonatitution. 

Art.  2p  I  2.     Nomination    by    President    of 

certain  officers  .  .  .     469 
1 8.     President  may    convene    both 

Houses  of  Congress  468 
4, 1 1.     Provision  for  "full   faith  and 

credit" 104 

AB^end.  6.     Due  process  of  law 448 

14.     Due  process  of  law 448 

Statutes, 

1872,  March  27.     Creation  of  indebtedness 

against  municipali- 
ty   265 

1898,  Feb.    18.     Limitations    of     carrier's 

liability 517 

Revised  Statutes,  1878, 

1 1769.     Appointments     during     recess    of 

senate 460 

Tit.  48,  chap.  6.     Limitations  of  carrier's 

liability 517 

14386.     Transportation  of  animals 455 

4388.     Mode  of  carrying  animals 458 

5186.     Power   of    directors    of    national 

banking  association 
to    appoint    cashier  768 


Oanslitution,  1374» 

Art.  17, 1 8.     Equal    right     to    transporta- 
tion   

Statutes, 


864 


1887,  March    24.     Discrimination    between 

shippers 354 

Sandels  d  HilVs  Digest, 

i  5111.     Right  of  redemption 105 

6193.  Duty     of     railroad     to     furnish 

transportation  .  .  .     356 

6194.  Penalty   for  refusal   to   transport  .356 
6801.     Prohibiting  unjust  discrimination  362 

Mansfield's  Digest, 

i  5223.     Survival  of  actions 689 

California. 

Constitution,  1849, 

Art.  9,  I  4.     School  fund 866 

Constitution,  1879, 

Art.  9,  i  9.     University  of  California 867 

Statutes, 

1868.  March  23,  p.  248.     University  of  Cali- 
fornia   366 

March  30.  p.  583.     Appropriation  act  367 

1869-70,   p.   668.     Endowment   of   Univer- 
sity   867 

1871-72,  p.  554.     SupDort  of  University..  367 

1873-74,    p.     856.     Concei-nlng    University 

lands 867 

p.  902.     Appropriation  to  Univer- 

sfty 367 

1878,  March    19.     Consolidated    Perpetual 

Endowment    Fund..  867 

1881,  p    50.     Appropriation    to    reimburse 

University 367 

1885,  March  12,  p.  110.     Dentistry  in  the 

state  of  California. .  636 

1889,  March  4,   |   7.     Pensions   for   police- 
men   114 

1897,  February  27,  p.  44.     Appropriation  to 

University 368 

4t  L.  K.  A. 


Civil  Code. 

1 1276.     Who  may  take  by  will 869 

1818.     Devise  to  charitable  oses 869 

1817.     Intention   of  testator  to  be  car- 
ried out 869 

Political  Code, 

fl  1885  et  seq.     University    of   California  867 

1 1415.     Endowment  of  University 867 

1461.  Creation    of   academic   senate   of 

^.^        _  University 867 

8684.  Duty  of  land  agent  of  university.  867 

Colorado. 

Constitution, 

Art  4, 1 9.     Governor    may    convene    gen- 
eral assembly  .  .  .     471 
16,  f  496, 1 6.  Rights  of  public  to  trans- 
portation   863 

Conneoticnt. 

Statutes. 

1889,  p.  20.     Debts  entitled  to  priority  of 

payment 789 

1897,  pp.    88S-896.     Appeals     to     supreme 

court  of  errors 838 

General  Statutes. 

I  682.     Debts  entitled  to  priority  of  pay- 
ment   780 

1366.     Statute  of  frauds 700 

II 1947,     1948.     Corporation,     amount    of 

capital  stock    of....  780 
§8805.     Property  listed  for  taxation 780 

Delaware. 

Constitution,  ^ 

Art  8, 1  12.  Governor  may  convene  gener- 
al assembly 471 

Statutes. 

Vol.  14,  chap.  90.     AttadMnent  act 117 

1879,  March  24,    Vol.    16.   chap.   347,    |   7. 

Insurance  law  .  .  .     110 

1881,  March  17,  Vol.  16.  chap.  140.  Insur- 
ance law 117 

1889,  April  26,  Vol.  18,  chap.  681.  Attach- 
ment act 117 

Oeorsia. 

Civil  Code. 

I  2089.     Fire  insurance  contract 882 

2114.     Contract  of  life  insurance 873 

2117.     Fire  insurance  law   applicable  to 

life  Insurance  ....   374 

2120.     Marine  Insurance  contract 382 

8457.     Administrator's  sale    of    property 

held  adversely  .  .  .  371 
3668.     Contracts   against    policy   of   the 

law 878 

5269,  ^  1.     Who  are  competent  witnesses  871 

Idaho. 

Constitution, 


Art.  8.     Legislative  department 123 

18.     County  organizations 123 


Statutes. 

1896,  pp.  32,  170.     Establishing  Blaine  and 

Lincoln  counties  .  .  .  123 

Illinois. 

Constitution,  1818, 

Art.  1,  II  1,  2.     Distribution  of    powers    of 

government 806 

Constitution,  1870, 

Art.  8.     Division  of  powers  of  government  805 

6,  I  16.     Salaries  of  circuit  judges. .. .  813 

10,  f  9.     Salaries  and  fees  of  officers. .  811 


r 


OiTAxioira. 


Siatuiea. 

1857,  Feb.     18.    iMuance     of     mnnldpal 

bonds 266 

1867,  March    8.     iMuance    of    mnnlcipftl 

bonds 256 

1872,  April  18, 1 1.    Corporations 125 

1897,  May  1,  p.  141.     Torrens  law 805 

Revised  Statutes,  1874. 

P.  60.    Division  of  powers  of  goyemment  806 
331, 1 40.     Compensation  to  Judge  hold- 
ing branch  court...  818 
Chap.  3,  f  122.     Actions  which   surviye  by 

the  common    law...  191 
62,  1 14.     Wages  exempt   from    gar- 
nishment   431 

70.     Injuriee,  actions  for 180 

125,  II 16-18.     Duty  of  sherlfT 811 

Criminal  Code. 


DlT.  1,  II  211.  213.        Extra    compensation 

not  allowed    officers  811 

6.  If  1-4.     Duty  of  sherlfT 811 

7,  i|3,6.     Duty  of  sherlfC 811 

HurdPe  Revised  Statutes,  189S. 

Chap.  22, 1  49.     DiscoT«ry 406 

62,  I  1.     Garnishment 407 

70,  p.  812.     Suryival  of  actions 191 

Starr  d  Curtis's  Annotated  Statutes. 

Chap.  3,  1 123.  Snrylval  of  action  for  In- 
jury to  person 189 

70.     Inlurles,  actions  for 189 

Vol.  1  (ed.  2)  pp.  1329.  1330.  Extra  com- 
pensation not  al- 
lowed officers 811 

(ed.    2)    pp.    137^1377.     Duty    of 

sheriflT 811 

2(ed.    2)    pp.    1911-1913.     Fees    of 

BherlfTs 811 

3(ed.  2)  p.  8769.     Duty  of  sheriff..  811 

Statutes. 

1893.  chap.  180,   p.   294,    {  6.     Prohibiting 

contracts  to  relieve 
railroads  from  lia- 
bility   to    employees  648 

Revised  Statutes,  1881. 

1760.     Liability  of  bidder  not  paying....  396 
<65.     When  purchaser  may  be  subrogated  396 

Revised  Statutes,  1894. 

I  285.     Limitation  of  action  for  death  of 

another 644 


772.     Liability  of  bidder  not  paying 395 

«»..__  purchaser  may  be  sub 

Dpioyees'  liability  ac 

7087.     Prohibiting    contracts    to    relieve 


ni.     When  purchaser  may  be  subroaated  395 
7083.     Coempioyees'  liability  act.... 641 


railroads    from    lia- 
bility   to    employees  643 

Homer's  Revised  Statutes,  1897. 

1284.     Limitation  of  action  for  death  of 

another 644 

760.     Liability  of  bidder  not  paying 395 

766.     When  purchaser  may  be  subrogated  395 

Iowa. 

Statutes. 

1884,  p.  22,  I  6.    Improrement  of  streets  722 

Code,  1878. 

II  878  et  seq.     Notary  public 184 

1878.     Duty  of  notary  to  keep  record....  184 
379.    Duty  of  notair  to  file  record  and 

official  papers  ....  184 

1069,  f  6.     Rights  of  corporations 776 

1090.     Power  of  legislature  over  corpora- 
tions   721 

3064.    Notice  by  notary 184 

44L.R.A. 


Art  1,1 8. 


I 


Constitution. 

Supreme  power  In  governor. . .  467 
lln 


2, 


i 


Bxtraordlnary  legislative 

slons 467 

6.     Adjournment 473 

17.     Qenerai  laws 471 

26.    Beffular   sessions   of    leglsla- 

ture 478 

11, 1  8.     Beivenue  to  defray  current  ex- 
penses of  the  state.  470 
1 6.     Contraction  of  public  debts. .  470 

Statutes. 

1870,  chap.  92,  |  2.     Lease  of  railroad....  743 
1897,  chap.    171.     Apportioning    the    state 

Into     representative 
districts 472 

General  Statutes,  1868. 

P.  967.     Ismiance  of  bonds  for  current  ex- 
penses of  state 470 

General  Statutes,  1889. 

f  2721.    Commencement  of  term  of  repre- 
sentatives   473 

Code  of  Procedure. 

I  6.     Forms  of  action  abolished 760 

7.     Feigned  Issues 760 

85.     AboliiAiment  of  rules  of  pleading...  760 

87.     Contents  of  petition 760 

116.     Fictions  In  pleading  abolished....  760 

Kentvokj. 

Constitution. 

I  51-69.     Legislative  department 186 

156.     Municipal     corporations    of    same 

class    shall    possess 

same  powers 476 

Election  of  town  and  county  offi- 
cers   136 

Property  exempt  from  taxation...  203 

Taxation 828 

Power  to  tax  property 828 

Statutes. 


I 


167. 

170. 
174. 
175. 


1856,  February  14.     Exemptions 204 

1864,  Feb.  22.     Property  exempt  from  taxa- 
tion   203 

1876,  March  10.     Extension  act 831 

1886,  May  1.     Amending  charter  of  Coving- 
ton   204 

1893,  June   14.     Government   of    cities   of 

the  third  class  .  .  .    475 
July  1,  I  163.     Government  of  cities 

of  the  first  class.  136,142 

Code  of  Civil  Practice. 

1 88.     Several    causes   of   action    may    be 

united 476 

General  Statutes. 

P.  1086  (ed.    1888).     Exemption    of   prop- 
erty from  taxation.  203 

Chap.  66.    Corporations  :  rights,  duties  and 

privileges 661 

68, 1 2.     Amendment    or    repeal     of 

f:rants    to     corpora- 
ions  828 

92,  art.  2,  H  1,  4,  5.  7.       Taxation    of 

banks 827 

113, 1 26.     Wills ;    proving    and    re- 
cording   139 

I  27.     Appeals    from   Judgments 

admitting  or  reject- 
ing wills  to  record.  189 
1 28.     Wills  In    evidence 189 

II  86,  87.     Mode  of  vacating  or 

annulling  Judgments 
probating  wills 141 

Statutes. 

1 464.    Repeal  of  law 886 

2519.     Relief  against  fraud  or  mistake. .  403 
8200.     Government  of  cities  of  the  third 

class 475 


80 


Citations. 


I  8400.     GoTernment  of  cities  of  second  and 

fourth  classes  ....  476 

S009.     Pest  honees 476 

4026.     Property  exempt  from  taxation..  204 


IfOuiaiAiuu 

Statutes. 


1870, 1  12.     New  Orleans  charter 01 

1882, 1  8.     New  Orleans  charter 91 

1896,  NO.  46,  I  15.     New  Orleans  charter. .  90 

No.  118.     Bills  Of  exception 839 

Revised  Statutes, 

i  1501.     Pow«r  of  police  juries 478 

Revised  Civil  Code. 

Arts.  2315,  2817,  2320.      Right  to  reooyer 

damages 60 

Maine. 

Constitutions, 
Art.  9,  I  8.     Taxes  on  real  and  personal  es- 


tate 
Revised  Statutes, 


688 


Chap.  61,  I  78.     Evading  payment  of  rall- 

roaa  fare 674 

183>  1 4.     Arrest    of    person    violat- 
ing law  of  the  state  676 
18.     Dismissal  oi  prosecutions  676 


I 


19.     Filing  of  order  discharg- 
ing   recognisance...  676 

Mazylaad. 

BiU  of  Rights,  1776. 

1 6.     Separation    of   legislative,    executive, 

and  Judicial    powers  487 

Bill  of  Rights,  1867. 

Art.  8.  Separation  of  legislative,  execu- 
tive,    and      Judicial 

powers 488 

33.     Judges  prohibited    from    holding 

other  office 488 

Statutes. 

1847,  chap.  228.  Miners*  and  manufactur- 
ers' law  of  Allegany 
county 415 

1868,  chap.  471.  Foreign  corporations  sub- 
ject to  suit 153 

1878,  chap.  108.  Manufacturers'  and  min- 
ers' law  of  Garrett 
county 414 

1894,  chap.  6.     Sale   of    liquor    in    Carroll 

count 


chap.   185.     Findings  by  jury.*.'*] 
Code  of  Public  Local  Laws. 
Art.  12,  11  145-149. 


486 
483 


Manufacturers'  and 
miners'  law  of  Gar- 
rett county 414 

Code  of  Public  OeneraX  Laws. 

Art.  23, 1 124.     Transaction  of  business  by 

foreign        Insurance 

company 152 

if  295,  297.     Foreign  corporations 

subject  to  suit  .  .  .     153 
16,  i  2.     Witness ;  competency  of 148 

MassaolLi&setts. 

Declaration  of  Rights. 

Art.  12.     Regulating  prosecutions 161 

Statutes. 

1884,  chap.  330.     Service  of  process 160 

Mlolilsan. 

Constitution. 

Art.  4,  i  1.     Legislative  power  In  senate  and 

house  of  representa- 
tives   367 

44  L.  R.  A. 


Art.  4,  148.     Style  of  the  law 166 

14,  fl.     Specific  taxes 682 

10.  Collection  of  taxes 68A 

11.  Uniform  rule  of  taxation....  688 

12.  Assessments    hereinafter   an- 

thorlzed 683 

14.     Law  imposing  taxes 683 

Statutes. 

1846,  April  26,  |  4.     Assessment  of  tax  on 

ores 687 

1869,  No.  243,  p.  104.     Marquette  fire  and 

water  commissioners  495 

1875,  p.  168.     Public  moneys 495 

1881,  NO.    168.     Assessment    of     telegraph 

and  telephone  lines.   682 

1897,  April  15»  No.  76.  Prohibiting  manu- 
facture and  sale  of 
imitation  butter....  165 

Revised  Statutes,  1846. 

Tit.  6,  chap.  20.     Assessment  and  collection 

of  taxes 684 

chap.  21.     Specific  taxes  and  duties  684 
P.  214.     Taxes;  reports  to  state  treasurer  684 

Compiled  Loads,  1857. 

I  2567.     Assessment  of  tax  on  ores 687 

HowelVs  Statutes. 

Vol.  1,  i  i  423-430.     Public  moneys 495 

14161.     Corporations 841 

6184.     Void  conveyance 846 

6203.     Conveyance   for   purpose   of    de- 

fraudine   or   hinder- 
ing creditors 846 

6856.     Replevin  in  the  Justice  court....  243 

118346-47.     Replevin 243 

i  8739.     Voluntary  assignments 846 

Montana. 

Statutes. 

1887,  p.  68.     Amount  of  Hercules  powder 

allowed  to  be  stored  610 

Compiled  Statutes,  1887. 

i  361.  Amount  of  Hercules  powder  al- 
lowed to  oe  stored. .  610 

Div.  6,  chap.  25.  Corporations  for  Indus- 
trial   or    productive 

purx>oses 69.S 

1 450.     Management  of    corporation 

by  trustees 610 

Code  of  Civil  Procedure, 

1 1961.     Mandamus  to  compel  performance 

of  act 693 

Nebraska. 

Compiled  Statutes,  1891. 

Chap.  12a,   S    69.     Duty   of   city   to   make 

street  repairs  ...  . .  637 

Compiled  Statutes,  1895. 

Chap.  15,  i  1.     Common  law 389,  864 

16,  I  198.     Insurance   by   secret   so- 
cieties   386 

32.     Conveyancing 864 

13.  Conveyance  to  be  written..  389 

4.  Trusts  and  wills 389 

5.  Contracts  for  leasing 389 

8.  C<mtract  to  be  in  writing..  387 

22.  "Estate     and    interest     in 

lands"     construed. .  389 
73, 1  50.     Conveyance  of  real  estate  864 

New  Jersej. 

Statutes. 

1835,  January  25.     Morris   A   Essex    Rail- 
road Companv  ....  833 
March    2.     Reservation    or   right    to 

repeal  or  amend ....   833 

1846,  Feb.   14.     Right  to  repeal   or  amend 

charter    privileges. .  833 

1865,  March   23.     Authorising  building    of 

branch  road 833 

1874,  p.  376,  i  87.      Charter     of     Trenton  ; 

street   improvements  639 


CiTATIOHBb 


Hew  York. 

Constitution, 

Alt.  4, 1  4.     Power  of  goyemor  to  convene 

legislature 471 

d,  S  9.    Jurlidlction  of    court    of    ap- 
peals   321,422 

Statutes. 

1884,  cbap.  488.  Care  and  custody  of  In- 
digent   and    pauper 

children 702 

1892,  chap.  690,  J  65.     Insurance 419.  614 

1895,  chap.  601,  |  20.     Appeal  to  court  of 

appeals 422 

Revised  Statutes. 

Vol.  2,  pp.  644,646,  H  23.  25.     Recovery  of 

damages  for  revoca- 
tion   of    submission  281 
(ed.  2)  p.  2308,  <  66a.     Removal  of 

children    from  char- 
itable institution . . .  702 
5  [Banks  &   Bros.    9th    ed.]    p.    3373. 

Poor  law 702 

Code  of  Civil  Procedure. 

1 190.     Jurisdiction  of  court  of  appeals...  221 
■nbdiv.    2.     Certification    of    ques- 
tions of  law 221 

191.     Limitations  and  exceptions 221 

Bubdiv.  4.     Unanimity  of  decision  222 
217.     General    jurisdiction    of    supreme 

court 701 

294.     Examination  of  third   persons....  313 
749.     Appeal  from  judgment  of  commit- 
ment of  children. . . .  701 
1337.     Questions  brought  up  for  review.   221 
2884.     Liability  of  party   revoking  sub- 
mission   230 

Penal  Code. 

Chmp.  8,  I  291,  subdivs.  2,  3.  Abandon- 
ment and  acts  of 
cruelty  to  children..  700 

Caifolls 


Constitution,  1868. 

Art.  1,  I  31.    'Perpetuities  and  monopolies.  429 

187.     Bights  of    men 429 

2,  f  14.     Entry  on  journal  of  yeas  and 

nays 263 

7,  S  7.     Contraction  of  municipal  debt 

256,428 

Statutes. 

1852,  chap.  136.  North  Carolina  ft  Atlan- 
tic Railroad  charter  264 

1868,  Aug.  11.     Issuance  of  bonds 266 

1879,  Feb.  20.  Northwestern  North  Caro- 
lina Railroad  char- 
ter   262 

Code. 

1 288,    sobd.   2.    Complaint   to   contain   a 

plain     and     precise 

statement 319 

550.     Statement  and  settlement  of  case  319 

li  1996-2000.     Issuance    of   county   bonds  257 

Ohio. 

Constitution. 

Art.  2,  i  26.  General  laws  shall  be  uni- 
form in   operation..  266 

Statutes. 

1808,  Apr.  16  (70  Ohio  Laws,  132).  Ex- 
emptions from  exe- 
cution or  sale 431 

1894,  May  19  (91  Laws,  p.  793).     Cuyahoga 

county  jury  law..  266 

Revised  Statutes. 

I  4991.    Time  for  commencement  of  action  621 

if  4996,  5819.     Judgments  on  contracts  of 

married  women  .  .  .    106 
6184,    6186.     Right   of   action    by    ad- 
ministrator   620 

§6857.     Poisons 652 

44  L.  R.  A. 


Oreson. 

Statutes. 

1898,  Feb.  20,  p.  26.     Manner  of  preparing 

findings 624 

Hill* 8  Annotated  Laws. 

1 282,  subd.    4.     Exemption    of    household 

lumiture  from  exe- 
cution   431 

888.  Remedy  for  suppression  of  nui- 
sance .  .  f 525 

336.  Time  within  which  to  abate  nui- 
sance   525 

380.     Causes  in  which  suit  in  equity  may 

be  maintained 526 

397.     Manner  of  preparing  findings 624 

1372.  Evidence  on  trial  for  false  pre- 
tense   267 

1776.  Larceny  by  false  personation 267 

1777.  Obtaining  goods  by  false  pretenses  267 

PeaAsyWania. 

Statutes. 

1^71,  June  19.     Grade  crossings 270 

Rliode  Island* 

Statutes. 

1743-32,   p.   70.     Introduction  of  statutes 

of  England 714 

1891,  May    29,    chap.    975.     Authority     of 

towns  to  pass  ordi- 
nances or  make  con- 
tracts   276 

General  Laws. 

Chap.  268,  i  1.     Action  for  waste 712 

Sovtli  Carolina. 

Constitution,  1895. 

Art.  6,  i  12.     Call  of  circuit  judges  to  as- 
sistance 01  supreme 

court 654 

6,  f  6.     Lynching 735 

9,  1 15.     Bights  and  remedies  of  rail- 
road employees  .  .  .    649 

Statutes  at  Large. 

1740  (8  8tat.  at  L.  p.  544).     Masters  and 

apprentices 278 

Statutes. 

1896,  p.  213.     Lynching 735 

General  Statutes,  1882. 

If  2072-73  et  seq.     Indentures    of    appren- 
tices   278 

2183-6.     Lord  Campbell's  act 648 

Revised  Statutes,  1899.     • 

li  2205,   2206   et  seq.     Indentures   of   ap- 
prentices   278 

SoutlL  Dakota. 

Compiled  Statutes,  1891. 

I  3538.  Contracts  made  by  telegrams. . . .  441 
4593.  Damages  for  breach  of  contract..  441 
4941.     Error  or  defect  in  pleadings. . . .  442 


Tennessee. 

Constitution. 

Art  1, 1 17.     Remedy  by  due  course  of  law  443 
11,  i  1.     Laws  In  force  not  inconsist- 
ent    with    Constitu- 
tion   267 

Statutes. 

1878,  chap.  23,  i  2.     Foreign  fire  Insurance 

companies 446 

1876,  chap.  66,   I  12.     Foreign  life  insur- 
ance companies  .  .  .    446 

1887,  chap.  226.     Service  of  process 443 

1891,  chap.  47.     Insurance  companies 445 

1895,  chap.   160,   |  49.     Foreign   Insurance 

Fes  .  . 


compan] 


445 


Oratiohi. 


MilUken  d  Vm-treet'  Code. 
II  28Sl-d4.     Mode  of  rolng  earposatlons. .  448 

Shannon's  Code, 

11  4589-4642.     Mode  of  suing  corporations  448 
4543-4546.     Service  of  process  on  codN 

porauons 448 

I  6745.     Duty  of  druggists  to  label  polsoi^ 

oas  Bubstanoes  .  .  .    552 
% 

Texas. 

Oonatitution,  1895. 

Art  1, 1 17.  Privileges  and  franchises  sub- 
ject to  control  of  leg- 
islature   721 

Effective  vagrant  laws 720 

Prohibition   of   lotteries 720 

Taxing  power  of  legislature.   719 
-      -■  ■"         )&■     ■ 

QDi 

officer 


8,  i  46. 
147. 

48. 
52. 
58. 


Lending  credit  profilblted . . .  721 
itio 


Bztra  compensation  to  public 


•••••• 


721 


Revised  Statutes,  1895. 

lief  Justice  to  c 
question  to  be  decl< 


Art.  1048.     Duty  of  chief  Justice  to  certify 

Id- 


ed 556 

Code  of  Criminal  Procedure,  1895. 
Art.  787.     Discharge  of  Jury  In  felony  case  698 

Utah. 

Compiled  Laws,  1888. 

1 8688.     Measure  and  mode  of  compensation 

of  attorneys 288 

Revised  Statutes,  1898. 

i  186.    Compensation  of  attorney ;  lien. . . .  288 

2488.    Common  law  in  foree.  ••••••«•••«  S88 

44L.B.  A. 


Virginia. 

Statutes. 

1878,Mardi  12.     Franklin  ft  Pittsylvania 

Railroad  Company..  299 
1898-94,     p.     580.       Acknowledgment    of 

Qeeos  .  .  ■   ••*■••••  soo 


Code,  1887. 

1 1296.     Negllgenoe  of  common  earrier.295,  454 
8264.     Pleas  by  defendant 452 

Washinston. 

Statutes. 

lS98p  March  15.  p.  435.  Proceedings  sup- 
plemental to  execu- 
tion   311 

Hill's  Code  of  Procedure. 

Vol.  2,  I  1649.  Persons  not  to  be  ex- 
amined as  witnesses  812 

West  Virginia. 

Code,  1891. 

Chap.  100,  i  15.     Lien  for  compensation  for 

keeping  live  stock..  563 

Wisconsin. 

Statutes. 

1883,  chap.  271.     Mill   act 733 

1891,  chap.   160,   |  4,  subs.  4.     Marshfleld 

charter 572 

Revised  Statutes. 

11  1977,  1978.     Insurance  companies  .  .  .     126 
I  2364.     Alimony 726 

Revised  Statutes,  1898. 

1 1778.  Telephone  poles  and  wires  in  high- 
ways    571 

4253.     Survival  of  actions  for  recovery  of 

damages 582 

114255-56.    Aettons  for  death   losses  by 

surviving  xelatlves. .  681 


Lawters'  Reports 


Al^NOTATED. 


LOUISIANA  SUPREME  COURT. 


Joteph  D.  JAMES,  for  Use  of  Paul  Anthony 
Galvit  JAMES, 

V. 

RAPIDES  LUMBER  COMPANY,  Limited, 

Appt, 

(60  La.   Ann,  717.) 

• 

*1.  It  la  tl&e  neorliffenee  of  the  foreman 
of  a  •team  may/v  mill  to  coll  on  one  of 
its  emploxees,  saddenly  and  on  the  spur  of 
the  moment,  to  take  a  position  In  the  mill 
that  is  dangerona,  without  giylng  him  any  In- 

^Headnotea  by  Watkinb,  J. 


atmctlona  or  explanation  whaterer  of  the 
movements  of  the  machinery,  or  the  risk  and 
liaiard  of  the  employment,  with  which  the  em- 
ployee had  neither  a  preyious  knowledge  nor 
acquaintance  Fotr  such  knowledge  the  pro- 
prietor Is  responsible  to  the  servant. 

S.  It  la  tl&e  duty  of  tl&e  master  to  fflT-e 
-vraminor  of  Aanorer  to  an  Inexperienced 
employee,  not  informed  of  the  danger,  who  is 
placed  in  charge  of  dangerous  machinery. 

8.  The  facta  found  by  the  verdict  are 
sustained  by  a  presumption  of  correctness,  on- 
til  error  is  shown. 

(March  7,  1808.) 


Kon. — T7i€  duty  of  a  matter  to  instruct  and 
worn  hU  servants  <u  to  the  perils  of  the  em- 
plotfment. 

I.  Introductory. 
II.  Aetuea  knowledge  of  servant,  esrtsienee  of 

duty  to  instruct  negatived  hy. 
IIL  Constructive    knowledge    of    servant    as 
hearing  upon  the  duty  of  tfte  master 
to  instruct  him. 
SL  Generally. 
b.  Ordinary  perils  of  an  employment,  no 

duty  to  instruct  as  to. 
c  Satraordinary  risks  of   employment, 
master  prima  facie  hound  to 
instruct  servant  with  regard 
to. 
1.  Risks   arising   from   a  changed 
condition  of  the  instrumentali' 
ties  or  place  of  work. 
S.  Risks  arising  from  the  introduc- 
tion   of    new    or    ahnormally 
ddngerous  appliances. 
8.  Risks  arising  from  the  servant's 
transfer  to  new  duties. 
d.  Fact  that  danger  w<is  or  was  not  dis- 
coverable  hy   the   exercise   of 
ordinary  care,  duty  of  instruc- 
tion discussed  with  reference 
to. 
1.  No     duty     to     instruct     where 
knowledge  imputed  to  tJie  serv- 
ant. 
S.  Oases   illustrating   this  genentl 

rule. 
t.  Master  hound  to  instruct,  where 
no   knowledge   of   the   danger 
can  he  imputed  to  the  servant, 
!▼•  Mmperienoe  of  servant  as  a  special  factor 
hearing  upon  the  miuter's  duty  of 
instruction. 
SL  Oenerally. 

bb  Oircumstanoes  under  which  no  in- 
struction is  necessary. 
e  Oircumstanoes  under  which   instruc- 
tion is  necessary. 
V.  MUtority  of  servant  <u  a  special  factor 
hearing  upon  the  master's  duty  of 
instruction, 
44  L.  K.  A.  8 


V. — (continued.) 

a.  General  principles  stated, 

1.  Introductory. 

2.  Rationale  of  rule  requiring  the 

master    to    instruct    a    minor 
servant. 
8.  Special  principles  applicahle  in 
action  hy  tJic  father  of  an  in- 
jured minor. 

b.  Minor  employees  usmMy  on  the  same 

footing    as    adults^     after    proper 
instruction  has  heen  given. 
CL   Oonstructive  knowledge  of  dangers, 
when  a  ha/r  to  an  action  hy  minor 
servants. 

d.  Oircumstanoes  to  he  considered  in  de- 

termining whether  knowledge  of  a 
danger  is  to  Tte  imputed  to  a  minor. 

e.  Illustrative  cases  in  regard  to   the 

constructive   knowledge   of   minor 
servants. 
TL  What  knowledge  of  scientific  facts  is  im- 
puted to  servants  (adults  and  min- 
ors). 

a.  In  the  case  of  adults. 

b.  In  the  case  of  minors, 

VII.  Duty  to  warn  servant  against  transitory 

and  sporadic  dangers. 
a.  Introductory. 
bb  Oases  %nvolving  customary  methods 

of  doing  husiness  and  departures 

from  such  methods. 
e.  Perils  due  to  transitory  changes  in 

the  condition  of  the  place  of  work. 

d.  Perils  dueto  the  recurrent  movements 

of  railway  oars  and  other   heavy 
hodles. 
VIIL  What  instruction  and  warning  will  he  suf- 
ficient. 

A.  In  the  case  of  adults. 
bb  In  the  case  of  infants, 

e.  As  to  sporadic  and  transitory  dan- 

gers. 
IX.  2io  recovery  hy  servant  unless  failure  to 

instruct  was  efficient  cause  of  injury. 
Z.  Duty  of  instruction  considered  uHth  ref- 
erence to  the  doctrine  of  common 
ployment. 

33 
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Louisiana  Sdprvmv  CoauT. 


MAii.» 


APPEAL  by  defendant  from  a  judgment  of 
the  Judicial  District  Court  for  Rapides 
Parish  in  favor  of  plaintiff  in  an  action 
brought  to  recover  dunages  for  personal  in- 
juries alleged  to  have  been  caused  by  defend- 
ant's  negngenoe.     Modified    and    affirmed. 

The  facts  are  stated  in  the  opinion. 

Mesere,  Ho^re*  Spencer,  ft  Coeke  and 
Robert  P.  Hunter  for  appellant. 

Mr.  Horace  H.  Wliite,  for  appellee: 

In  construing  infiurance  contracts  in 
which  there  is  some  ambiguity,  courts  should 
be  guided  by  the  rule  that  where  two  inter- 
pretations equally  fair  may  be  given,  that 
which  gives  the  greater  indemnity  shall  pre- 
vail. 

Meyer  v.  Queen  Ins,  Co,  41  La.  Ann.  1000. 

Since  it  is  the  duty  of  the  master  to  use 
due  diligence  to  see  that  the  servant  is  not 
exposed  to  unnecessary  risks  in  the  course 


of  his  employment,  he  is  bound,  before  an 
employee  is  put  in  charge  of  dangerous  ma- 
chixtery  with  which  he  is  not  acquainted,  to 
instruct  and  qualifv  him  for  his  duty. 

Buswell,  Personal  Injuries,  $  202. 

A  master  who  carries  on  an  extraordinarily 
dangerous  undertaking,  such  as  the  geneora- 
tion  and  distribution  of  electricity,  is  bound 
to  know  the  character  and  extent  of  the  dan- 
ger, and  to  notify  the  same  to  the  servant 
specially  and  unequivocally,  so  as  clearly  to 
be  understood  by  him. 

Myhan  v.  Louisiana  Electric  Light  d  P. 
Co.  41  La.  Ann.  964,  7  L.  R.  A.  172. 

When  the  master  has  created  the  danger, 
he  is  bound  to  guard  against  it,  and  if  he 
himself  does  not  know  or  believe  thai  the 
danger  exists,  he  cannot  require  superior 
knowledge  and  judgment  from  the  servant. 

Faren  v.  SellerSy  39  La.  Ann.  1011. 


I.  Introductory. 

The  omission  of  a  master  to  instnict  a  serv- 
ant as  to  the  danger  of  his  work  cannot  become 
the  basis  of  a  legal  liablUty  unless  the  evidence 
establishes  three  facts : 

First,  it  is  manifest  that  the  general  princi- 
ple developed  in  a  note  recently  published  in 
this  series  (Walkowski  v.  Penokee  &  O.  Consol. 
Mines  (Mich.)  41  L.  R.  A.  83),  will  preclude  re- 
covery in  the  absence  of  proof  that  the  master 
was  himself  aware,  actually  or  constnictively, 
of  the  existence  of  the  perils  with  respect  to 
which  it  is  alleged  to  have  been  his  doty  to  en- 
lighten the  servant. 

Secondly,  the  same  result  must  follow,  as  a 
necessary  result  of  the  application  of  the  same 
principle,  where  the  defendant  did  not  know, 
actually  or  constructively,  that  the  plaintifT  was 
excusably  Ignorant  of  the  danger  to  which  his 
injury  was  due,  *and,  by  reason  of  such  igno- 
rance, was  exposed  to  an  abnormal  risk  over 
and  above  those  which  he  was  presumed  to 
contemplate  as  incidents  of  the  employment. 

Thirdly,  since  it  is  self-evident  that  an  obli- 
gation to  impart  information  cannot  exist  in 
regard  to  any  person  who  already  possesses  that 
information,  or  would  be  in  possession  of  it  If 
he  had  made  a  proper  use  of  the  means  of 
knowledge  within  his  reach,  a  master  cannot  be 
made  Juridically  responsible  for  his  omission 
to  warn  a  servant  as  to  perils  of  which  the 
latter  actually  knew  or  would  have  known  If  he 
had  been  ordinarily  careful  in  taking  notice  of 
his  surroundings. 

The  first  of  these  prerequisites  to  the  main- 
tenance of  the  action  is  an  element  common  to 
all  actions  of  which  the  gist  is  the  negligence 
of  the  master  in  the  furnishing  or  maintenance 
of  safe  conditions  for  the  servants'  work,  and, 
as  it  has  been  fully  discussed  In  the  note  re- 
ferred to,  we  need  not  here  examine  It  at  length. 

It  will  be  convenient,  however,  to  notice  in 
this  connection  that  the  absence  of  any  obliga- 
tion to  instruct  may  sometimes  be  predicated 
from  the  fact  th^t,  taking  into  consideration 
the  nature  of  the  particular  work  assigned  to 
t^e  servant,  the  employer  was  not  bound  to 
anticipate  the  contingency  of  the  servant's 
placing  himself  In  such  a  position  as  to  incur 
the  danger  in  regard  to  which  there  is  alleged 
to  be  such  an  obligation.  (See  subd.  V.  of  the 
above  note,  as  to  the  master's  imputed  knowl- 
edge or  Ignorance  of  future  events.) 

In  Nell  V.  Broom  (1883)  70  6a.  256,  an 
omission  to  instruct  was  held  not  to  be  culpa- 
ble where  the  defendants  had  employed  women 
to  work  at  one  end  of  a  room,  72  feet  in  length, 
to  wrap  soap  in  papers  which  were  brought  to 
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them,  and  one  of  the  women,  returning  ont  of 
working  hours,  had  gone  to  the  back  part  of  the 
room  to  get  some  paper,  and  there  fell  Into  a 
reservoir  of  lye.  The  court  expressed  its  agree- 
ment with  the  position  of  defendants*  counsel 
that  negligence  could  not  be  predicated  of  the 
mere  omission  to  inclose  the  reservoir,  but  said 
that  this  contention  did  not  exactly  meet  the 
complaint,  which  charged  that  defendants  were 
negligent  In  keeping  the  reservoir  In  a  part  of 
the  room  too  dark  for  the  plalntlflP  to  discover 
it  herself,  and  in  failing  to  notify  her  of  its  ex- 
istence. The  liability  of  the  defendants  from 
this  standpoint  was  then  discussed  as  follows  : 
"We  recognize  their  obligation  to  provide  her 
with  a  perfectly  safe  place  for  the  performance 
of  the  duties  in  which  she  was  engaged ;  and 
if.  for  any  proper  purpose,  she  was  expected  or 
required  to  expose  herself  to  the  danger  of  fall- 
ing into  their  reservoir,  it  was  their  duty  to 
have  notified  her  of  its  existence  that  she  might 
have  guarded  against  it.  It  is  shown  by  the 
proof,  beyond  question,  as  it  looks  to  us,  that 
there  was  neither  necessity  for,  nor  expectation 
of,  her  going  near  the  danger :  that  the  accident 
occurred  out  of  the  accustomed  hours  for  work  ; 
that  those  whose  duty  it  was  to  furnish  her 
with  the  paper,  of  which  she  was  in  search, 
were  away,  and  their  absence  known  to  her : 
that  she  chose  to  wait  upon  herself  rather  than 
be  delayed ;  that  she  voluntarily  went  into  thin 
unlighted  part  of  the  room,  and.  by  her  own 
net'ligence,  occasioned  her  4njurles :  that  she 
was  paid  by  the  quantity  of  work  she  did,  and 
being  unwilling  to  await  the  return  of  her  coem- 
ployees,  sought  to  perform,  not  only  her  own. 
but  their  duties." 

The  second  results  from  a  particular  applica- 
tion of  the  principle  which  makes  knowledge 
an  essential  element  of  negligence  to  a  case  In 
which  the  special  question  to  be  resolved  la 
whether,  in  view  of  the  material  conditions 
which  produced  the  Injury,  and  the  personal 
characteristics  of  a  certain  servant,  the  master 
should  have  seen  that  such  servant  was  proba- 
bly incapable  of  understanding  the  perils  of  the 
situation.  The  inquiry  under  this  head,  it  will 
be  noticed,  ranges  over  much  the  same  area 
of  facts  as  that  which  is  explored  in  ascertain- 
ing whether  the  third  prerequisite  to  the 
maintenance  of  the  action  exists.  The  only 
difference  is  that  the  problem  for  the  solution 
of  which  the  data  are  used  is  propounded  in  an- 
oiaer  form  decided  by  the  theory  on  which  the 
complaint  is  framed,  and  that  the  testimony 
which,  In  one  case,  is  directed  to  the  establish- 
ment of  a  breach  of  a  positive  duty.  Is  directed 
In  the  other  case  to  the  support  of  a  plea  which 
Is  virtually  one  of  confession  and  avoidance. 


ItfM. 
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The  risk  aMiuned  by  the  serrBirt  is  th« 
ordinary  hazard  incident  to  the  employment^ 
and  this  is  synonymous  with  unavoidarble  ac- 
eidezvt. 

Wood,  Mast.  &  S.  p.  738. 

It  IB  not  cootributory  negligence  per  »e  to 
ennge  in  a  dangerous  occupation. 

Bcmdi,  Ckmtrib.  Neg.  370;  Wood,  Mast.  & 
S.  p.  763. 

The  master  is  liable  for  negligence  where 
either  the  master,  or  vice  principal,  person- 
ally interferes,  and  either  does,  or  commands 
the  doing  of,  the  act  which  caused  the  in- 
jury. 

2  Thomp.  N^.  p.  060;  Beach,  Contnb. 
"Seg.  311-350;  Wood,  Mast.  &  S.  pp.  676,  600, 
S37,  843;  Wharton,  Neg.  205. 

It  is  the  duty  of  the  master  to  provide 
cnitable  places,  appliances,  and  agents. 

Buswell,  Personal  Injuries,   S$   102-107; 


Helm  ▼.  (yRourke,  46  La.  Ann.  178;  Totons 
V.  Vicksburg,  S,  d  P.  R.  Co.  37  La.  Ann.  630; 
Clairain  ▼.  Western  U.  Teleg.  Co.  40  La.  Ann. 
182;  14  Am.  k  Eng.  Enc.  Law,  pp.  880-000. 

Watkins,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  instituted  by  the  plain- 
tiff for  $4,000  damages  for  the  use  of  his 
minor  son,  Paul  Anthony  Calvit  James, 
against  the  defendant  company,  for  the  in- 
juries he  suffered  for  the  deprivation  and 
loss  of  his  left  hand,  which  was  cut  off  at  the 
wrist  by  a  diminutive  saw  in  its  mill,  through 
the  fault  and  negligence  of  the  company,  its 
oflficers  and  employees.  The  defendant  an- 
swered at  length  and  in  detail,  and  also  filed 
a  plea  of  no  cause  of  aciioqi,  which  was  consid- 
ered with  the  merits.  The  cause  was  tried 
by  a  jury,  who  found  a  verdict  for  the  plain- 


The  statement  of  the  third  prerequisite  to 
the  maintenance  of  the  senrants'  action  at  once 
^Qp^ests  what  Is.  for  practical  purposes,  the 
most  Important  point  to  be  remembered  in  con- 
nection with  these  actions,  iHg..  that  any  case 
which  Is  submitted  on  the  theory  of  a  breach 
->f  the  duty  to  Instruct  must  Involve  an  exami- 
nation Into  the  legal  effect  of  evidence  whic!]  Is 
equally  competent  upon  the  question  whether 
rbe  servant  shall,  as  a  result  of  his  knowing  the 
'n>nditlon8  under  which  he  Is  working,  be 
(^barged  with  the  legal  consequences  of  an  as- 
sumption of  the  risks  or  of  contributory  negll- 
e^^nce.  The  closeness  of  the  connection  between 
these  defenses  and  the  duty  to  Instruct  the 
•^rvant  is  Indicated  by  the  fact  that  the  courts, 
in  affirming  or  denying  the  existence  of  the 
duty,  often  express  their  conclusions  by  declar- 
ing that  the  servant's  acceptance  of  the  respon- 
■ibillty  or  his  want  of  care  had  or  had  not  been 
•-fitablished  by.  the  testimony.  So  Intimate,  In- 
•1?^.  is  the  correlation  between  the  duty  and 
'he  defenses  that,  In  many  cases  In  the  books.  It 
w^ms  to  have  been  a  mere  matter  of  accident 
that  they  were  tried  on  the  the<u'y  of  a  breach 
of  the  doty,  rather  than  on  the  theory  that  the 
defenses  were  available.  It  is  worth  noting, 
however,  that  a  servant  who  seeks  to  recover 
damages  upon  a  complaint  of  which  the  es- 
v'Qce  is  a  breach  of  the  duty  to  communicate 
•vrtain  facts  will  often  place  himself  in  a  less 
advantageous  position  than  If  he  had  relied 
z^nerally  upon  the  existence  of  the  conditions 
indicated  by  these  facts  as  charging  the  master 
witb  a  want  of  care  In  the  furnishing  or  main- 
tenance of  the  Instrumentalities.  Manifestly 
the  breach  of  a  duty  to  Instruct  Is  at  once  nega- 
rired  by  proof  of  the  servant's  knowledge,  act- 
ual or  constructive,  whereas  such  knowledge  Is 
not  In  any  Jurisdiction  regarded  as  being  In  all 
-'-ases  conclusive  proof  of  contributory  negll- 
epDce.  and  by  many  courts  of  the  very  highest 
antbority  (see  Smith  v.  Baker  [1891]  A.  C. 
,i^o:  Mahonev  v.  Dore  [1892]  156  Mass.  613), 
is  considered  not  to  be  conclusive  proof,  even 
of  an  assumption  of  the  risk. 

In  Perry  v.  Marsh  (1854)  25  Ala.  659,  the  ac- 
tion was  on  the  case  for  a  fraudulent  mlsrepre- 
s«>ntatlon  as  to  a  material  fact,  the  allegation 
being  that  the  employer  knew  of  the  dangerous 
condition  of  the  building  In  which  the  work 
was  to  be  done,  and  failed  to  disclose  that  fact 
to  tbe  employee.  The  concealment  of  the  dan- 
t^T  being  the  gist  of  the-  action,  it  Is  evident 
That  this  case,  although  It  arrives  at  a  conclu- 
•ion  similar  to  that  which  would  have  been 
reached  if  the  ordinary  duty  of  the  master  to 
provide  a  safe  place  of  work  had  been  relied 
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on,  belongs  to  a  rather  different  category  from 
those  reviewed  In  the  present  note. 

That  this  conception  of  deceit  quite  naturally 
suggests  Itself  In  such  cases  Is  evident  from  such 
a  passage  as  the  following : 

"If  a  master  employs  a  servant  to  do  work 
for  him,  not  knowing  of  any  special  or  latent 
danger  In  the  work,  the  servant  takes  the  con- 
sequence of  any  danger  there  may  be  In  It.  The 
master  does  not  mislead  the  servant,  but  only 
avails  himself  of  his  voluntary  service.  On  the 
other  hand.  If  the  master  knows  of  danger 
which  the  servant  does  not.  It  Is  clearly  the  duty 
of  the  master  to  communicate  his  knowledge  of 
the  danger  to  the  servant."  Griffiths  v.  London 
&  St.  K.  Docks  Co.  (1884)  L.R.12Q.B.  DIv.  498. 

The  use  of  the  word  "trap"  In  regard  to  cer- 
tain latent  dangers  Indicates  another  connecting 
link  between  the  principle  of  the  Alabama  case 
above  cited,  and  those  under  discussion.  See, 
for  example.  Plank  v.  New  York  C.  &  H:  R.  R. 
Co.  (1875)  60  N.  Y.  607. 

It  win  be  noticed,  also,  that  the  cases  cited 
infra.  In  III.  c,  1  and  2.  might  readily  be  re- 
ferred to  the  principle  that  Ihe  circumstances 
are  such  as  to  Induce  a  false  sense  of  security 
In  the  servant.  If  the  Implied  obligations  arising 
from  the  contract  of  service  were  not  available 
as  a  ground  of  decision. 

We  are  now  In  a  position  to  review  and  test 
the  correctness  ot  the  various  forms  of  state- 
ment which  the  courts  have  employed  in  enun- 
ciating the  rule  which  expresses  the  character 
and  extent  of  the  master's  duty  to  instruct  a 
servant. 

In  the  first  place,  as  showing  the  necessity 
for  proof  of  the  master's  knowledge  of  the  dan- 
ger, whether  existent  or  expected  to  arise  In 
the  future,  we  may  cite  Melchert  v.  Smith  Brew- 
ing Co.  (1891)  140  Pa.  448.  There  the  plain- 
tiff's proposition  was  that  the  danger  of  explo- 
sion was  an  actual,  latent  danger,  which  was 
known  to  the  defendant,  or  ought  to  have  been 
known,  and  therefore  it  was  tbe  duty  of  the  de- 
fendant to  warn  the  plaintiff  of  this  latent  dan- 
ger, and  for  not  doing  this  the  defendant  was 
negligent.  The  court  said :  "It  will  be  seen  at 
once,  from  the  above  review  of  the  testimony, 
that  the  plaintiff  entirely  failed  to  show  any 
knowledge  by  the  defendant  of  this  alleged  dan- 
ger, since  the  fact  of  the  explosions  was  not 
communicated  by  either  of  the  witnesses  who 
say  they  had  knowledge,  and  all  the  other  tes- 
timony proves  there  was  no  such  danger,  be- 
cause there  never  were  such  explosions.  The 
learned  court  below  oould  not  possibly  commit 
that  question  to  the  jury  upon  such  a  state  of 
testimony." 
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tiff  in  the  sum  of  $3,750;  and,  after  an  un- 
fluccessful  effort  to  obtain  a  new  trial,  the  de- 
fendant prayed  for  and  obtained  this  appeal. 
The  plaintiff's  demand  is  for  $3,000  gen- 
eral damages  and  for  $1,000  insurance.  He 
represents  that  on  the  17th  of  September, 
1807,  his  minor  son  was  working  in  the  em- 
ployment of  the  defendant  company  as 
watchman  and  lumber  grader,  and  that 
while  so  employed  he  was  ordered  to  go 
to  work  at  one  of  their  machines,  known 
AS-  an  ^'edger,"  and  that  upon  going  to  work 
at  the  edger,  and  upon  taking  hold  of  the 
first  piece  of  lumber  from  it,  his  left  hand 
was  cut  off  at  the  wrist  by  the  edger.  He 
Rhows  that  his  son  was  a  minor,  that  the 
edger  is  an  exceedingly  dangerous  machine, 
and  that  it  was  situated  in  an  exceedingly 
dangerous  position;  that  its  appliances  were 


not  properly  protected,  so  as  to  prevent  the 
happening  of  accidents,  and  that,  consequent- 
ly, only  skilled  and  well- trained  workmen 
should  be  employed  to  work  Ihere;  that  at 
the  time  his  eon  was  assigned  to  duty  at  the 
edger,  the  defendant  well  knew  thai  he  was 
a  minor,  that  he  wae  not  a  skilled  workman, 
that  he  knew  nothing  about  working  at  the 
edger,  and  that  he  had  been  theretofore  em- 
ployed at  work  which  was  not  dangerous: 
that,  notwithstanding  all  that,  the  defend- 
ant's foreman  called  upon  him  suddenly,  up- 
on the  spur  of  the  moment,  at  a  time  when 
the  mill  was  in  full  operation,  to  assume  that 
position  of  danger;  and  that  his  son,  being 
called  upon  to  make  a  sudden  and  unexpected 
election  whether  he  would  undertake  the  em- 
ployment, or  by  declining  it  run  the  risk  of 
a  discharge,  choee  the  former,  not  having 


Similarly,  a  minor  who  has  been  fully  In- 
structed as  to  such  dangers  of  his  work  as  are 
reasonably  to  be  anticipated,  cannot  recover 
for  an  injury  arising  from  an  unexpected  cause, 
not  indicating  negligence  on  the  master's  part. 
Ash  V.  Verlenden  Bros.   (1893)   164  Pa  247. 

Nor  can  any  actionable  breach  of  duty  be  pred- 
icated of  the  master's  omission  to  warn  a  serv- 
ant not  to  work  at  a  place  in  a  ditch  where  this 
sides  are  not  shored  up  If  there  is  no  reason  to 
anticipate  that  they  will  fall  In.  Bums  v. 
Pethcal  (1894)  75  Hun,  437. 

Dangers  which  "the  employer"  himself  cannot 
be  deemed  to  have  foreseen"  are  also  excepted 
from  those  in  regard  to  which  a  duty  of  instruc- 
tion can  be  predicated.  In  Wagner  v.  H.  W. 
Jayne  Chemical  Co.   (1892)   147  Pa.  475. 

In  the  secoud  place,  we  find  numerous  recog-. 
nitions  of  the  principle  that,  before  the  mas- 
ter can  bs  held  liable  on  the  ground  of  a  breach 
of  the  duty  to  Instruct,  he  must  be  shown  to 
have  had  knowledge,  actual  or  constructive,  of 
the  servant's  ignorance  and  Inability  to  appre- 
ciate the  danger  alleged  to  exist 

The  rule  which  requires  an  employer  to  warn 
a  servant  of  danger  is  applicable  only  where 
there  Is  a  danger  which  Is  known  or  ought  to  be 
kDown  to  the  employer,  and  which  the  employee, 
owing  to  youth  or  Inexperience,  does  not  know 
and  cannot  reasonably  be  expected  to  discover 
by  the  exercise  of  ordinary  care.  Rooney  v. 
Sewall  &  D.  Cordage  Co.  (1894)  161  Mass.  158. 

Where  the  work  of  a  servant  exposes  him  to 
danger  of  which  he  is  ignorant,  and  which, 
from  youth  or  inexperience,  he  is  manifestly  in- 
capable of  comprehending  without  assistance,  it 
is  the  duty  of  his  master,  if  he  knows  or  ought 
to  know  of  H,  to  give  him  such  warning  and  In- 
struction as  are  necessary  for  his  safety.  Ciri- 
ack  V.  Merchants'  Woolen  Co.  (1890)  151  Mass. 
152,  6  L.  R.  A.  733. 

Where  an  employer  knows  the  danger  to 
which  his  servant  will  be  exposed  in  the  per- 
formance of  any  labor  to  which  be  assigns  him, 
and  does  not  give  him  sufficient  and  reasonable 
notice  thereof,  Its  dangers  not  being  obvious,  and 
the  servant,  without  negligence  on  his  own  part, 
through  Inexperience,  or  through  reliance  on 
the  directions  given,  fails  to  perceive  or  under- 
stand the  risk,  and  is  Injured,  the  employer  Is 
responsible.  The  dangers  of  a  particular  posi- 
tion or  mode  of  doing  work  are  often  apparent 
to  a  person  of  capacity  or  knowledge  of  the 
subject,  while  others,  from  youth.  Inexperience, 
or  want  of  capacity,  may  fail  to  appreciate 
them ;  and  a  servant,  even  with  his  own  con- 
sent, is  not  to  be  exposed  to  such  dangers,  un- 
lesR  with  InstructloDS  and  cautions  sufficient  to 
enable  him  to  comprehend  them,  and  to  do  his 
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work  safely  with  proper  care  on  his  own  part 
Leary  v.  Boston  A  A.  R.  Co.  (1885)  139  Mass. 
580.  52  Am.  Rep.  733. 

The  duty  of  an  employer  to  give  Instructions 
to  one  about  to  work  on  dangerous  machinery 
exists  only  when  there  are  dangers  In  the  em- 
ployment of  which  he  baa  or  ought  to  have 
knowledge,  and  which  he  has  reason  to  believe 
his  employee  does  not  know,  and  will  not  dis- 
cover In  time  to  protect  himself  from  Injury. 
Stuart  V.  West  End  Street  B.  Co.  (1895)  163 
Mass.  391. 

To  show  negligence  In  the  defendants,  It  must 
appear  that  the  danger  was  such  that  the  plain- 
tiff would  not  be  presumed  to  know  It,  and  that 
the  defendants  did  not  give  him  Information  of 
it.  If  he  knew  and  appreciated  the  danger,  he 
cannot  recover.  Pratt  v.  Prouty  (1891)  153 
Mass.   353. 

An  employer  Is  under  no  obligation  to  warn 
an  employee  of  dangers  which  are  obvious,  nor 
to  Instruct  him  In  matters  which  he  may  fairly 
be  supposed  thoroughly  to  understand.  Clrlack 
V.  Merchants'  Woolen  Co.  (1890)  151  Mass.  152, 
6  L.  R.  A.  733. 

It  Is  a  fact  If  proved,  tending  to  show  gross 
negligence  in  a  railway  company,  to  employ  any 
inexperienced  person,  knowing  such  person  to 
be  Ignorant  of  the  business  for  which  he  Is 
employed,  in  any  hazardous  and  dangerous  busi- 
ness, unless  said  company  makes  known  and  ex- 
plains fully  the  hazard  and  danger  connected 
with  such  business,  and  Instructs  such  person 
how  to  avoid  the  danger.  St.  Louis  &  8.  B.  B. 
Co.  V.  Vallrlus  (1877)  56  Ind.  511. 

The  rule  that  the  employee  Impliedly 
assumes  the  risk*  of  the  service,  and  of  such 
dangers  as  are  obvious  and  open  to  ordinary  ob- 
servation, does  not  embrace  such  risks  as  the 
employer  knows,  or  which,  by  the  exercise  of 
reasonable  care,  he  might  have  known,  before- 
hand, that  the  employee,  by  reason  of  his  Im- 
maturity and  Inexperience,  Is  ignorant  of,  or 
such  as  the  employer  knows  the  employee,  with- 
out experience,  cannot  appreciate  or  avoid  with- 
out Instruction  or  waraing.  Louisville,  N.  A. 
&  C.  R.  Co.  V.  Frawley  (1886)   110  Ind.  18. 

The  duty  of  the  master  to  Instruct  and  warn 
the  servant  only  arises  as  to  dangers  which  the 
master  knows  or  has  reason  to  believe  the  serv- 
ant is  Itmorant  of.  i'eacer  v.  Burlington,  C. 
R.  &  N.  R.  Co.  (1894)  93  Iowa,  1. 

When  an  employer  engages  one  to  perform 
a  dangerous  service  which  requires  caution  and 
the  exercise  of  peculiar  skill,  knowing  that  he  la 
without  experience,  and  ignorant  of  Its  dan;::ers. 
it  Is  the  duty  of  the  employer  to  give  tbe  om- 
plovee  suitable  Instructions  and  warnings  as  to 
the  dangers  he  Is  likely  to  meet  In  the  perform- 
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been  warned  bj  the  fnremaii  of  the  defend- 
ant, or  any  ofifioer  of  the  company,  of  the 
danger  there  waa  in  working  at  me  edger, 
nor  given  any  instructions  as  to  the  charac- 
ter of  t^e  work  he  was  expected  to  perform 
OT  of  the  means  of  guarding  against  acci- 
dent. He  shows  that,  when  he  was  employed 
by  the  defendant,  the  amount  of  75  cents  per 
month  was  exacted  from  his  son  by  the  com- 
pany, and  deducted  from  his  wages,  as  pre- 
miimi  on  accident  insurance,  the  policy  rep- 
resenting which  the  company  had  obtained 
from  the  Union  Casualty  &  Surety  Company 
of  St.  Liouis,  Missouri.  He  shows  that  no 
policy  was  issued  to  him,  and  that  none  was 
applied  for  in  his  name,  but  that  same  was 
applied  for  by,  and  was  issued  in  favor  of 
and  made  payable  to,  the  defendant  com- 
pany: that  notwithstanding  the  aforesaid 
lonthly  exactions  of  insurance   premiums 


from  his  son  as  an  employee,  the  conditions 
of  the  insurance  were  never  explained  to 
him;  that  since  the  accident  he  has  made 
demand  of  the  defendant  first,  and  after- 
wards of  the  insurance  company,  for  a  state- 
ment of  the  insurance,  but  was  refused  infor- 
mation by  both  of  them, — the  latter  only  ad- 
mitting that  it  carried  an  accident  policy 
indemnifying  the  defendant  company  against 
loss  or  damage  they  might  sustain  or  had  to 
pay  their  employees.  It  is  on  this  score  that 
the  plaintiff  claims  $1,000,  and  it  was  at 
this  demand  that  the  defendant's  plea  of  no 
cause  of  action  was  leveled. 

In  this  court  the  plaintiff  and  appellee  filed 
an  answer  to  the  appeal,  and  requested  an 
amendment  of  the  judgment,  so  as  to  award 
him  $1,000  insurance  money  against  the  de- 
fendant. This  demand,  as  we  understand  it, 
is  that  his  son  is  entitled  to  the  sum  of  $1,- 


ance  of  the  services  he  Is  engaj^ed  in  and  is  re- 
quired by  the  employer  to  perform.  Reynolds 
▼.  Boston  &  M.  R.  Co.  (1891)  64  Vt.  66. 

Employers  **are  bonnd  to  see  that  their  em- 
ployees have  reasonable  notice  of  any  hidden 
danger  known  to  the  employer,  but  of  which  the 
employee  might  be  Ignorant  withaut  blame,  and 
of  which,  at  the  time  he  Is  hired,  he  may  reason- 
ably be  supposed  to  be  In  fact  ignorant.**  Dow- 
llng  V.   Allen  (1878)  6  Mo.  App.  195. 

Unless  the  defendant  knew  or  ought  to  have 
known  of  some  occasion  for  information  or  In- 
ttmctlon  on  this  point,  its  neglect  to  Impart  any 
could  not  be  regarded  as  the  proximate  cause  of 
any  injnry  that  ensued  to  the  plaintiff  for  want 
of  anch  information  or  Instruction.  The  mere 
fact  that  he  was  Injured  because  he  was  inex- 
perienced and  lenorant  of  the  danger  and  haz- 
ard would  not  suffice  to  charge  the  defendant. 
Klochinski  v.  Shores  Lumber  Co.  (1896)  93  Wis. 
417  (holding  that  a  special  verdict  was  de- 
fective because  there  was  no  finding  of  the  em- 
ployer's knowledge  of  the  need  of  Instruction). 

The  servant  is  not  entitled  to  rely  on  the 
want  of  proper  Instruction,  "unless  .  .  . 
the  defendant  was  not  justified  In  believing  that 
he  had  done  his  duty  by  him.  If  he  did  ail 
that  most  other  men,  under  like  circumstances, 
would  have  done,  that  is  enough.**  Foster  v. 
Pusey  (1888)  8  Uoust.  (Del.)  168  (charge  to 
jury).  To  the  same  effect,  see  Crowley  v.  Pa- 
cific Mills  (1889)  148  Mass.  228;  Mannlon  ▼. 
Hagan  (1896)  9  Anp.  Dlv.  98:  Arizona  Lumber 
k  T.  Co.  V.  Mooney  (Ariz.  1893)  33  Pac.  590 ; 
Missouri  P.  R.  Co.  v.  King  (1893)  2  Tex.  Civ. 
App.  122;  Missouri  P.  R.  Co.  v.  Basse  (1893, 
Tex.  Civ.  App.)  22  8.  W.  187;  Fort  Smith  Oil 
Co.  V.  Slover  (1893)  58  Ark.  168;  Rlllston  v. 
Mather  (1891)  44  Fed.  Rep.  743. 

in  Ingerman  v.  Moore  (1891)  90  Cal.  410, 
a  case  where  the  piaintlfl  was  caught  upon  a  set- 
screw  in  a  revolving  shaft,  it  was  remarked 
that,  in  passing  upon  the  question  of  defend- 
ant's alleged  negligence,  it  was  necessary  for 
the  Jury  to  determine:  (1)  Was  plaintiff  in 
fact  Inexperienced  In  the  work  in  which  he  was 
engaged  ?  and,  if  so  (2)  were  defendants  Informed 
of  this  fact?  (3)  If  defendants  were  so  in- 
formed, did  they  neglect  to  give  him  notice  of  the 
location  of  the  set  acrew,  and  to  instruct  him  in 
the  manner  of  running  the  machine,  so  as  to 
guard  him  against  the  injury  which  he  received  ? 

With  these  statements  may  be  classed  those 
lo  whirh  the  duty  to  Instruct  the  servant  Is 
predicated  in  regard  to  latent  or  hidden  dangers, 
or.  what  is  the  same  thing,  dangers  which  are 
not  obvious  to  a  person  of  ordinary  Inelllgence 
in  the  exercise  of  ordinary  care,  the  employer 
44  L,  R.  A. 


being  presumably  chargeable  with  knowledge 
that  the  servant  cannot  be  expected  to  ascertain 
the  existence  of  dangers  answering  that  descrip- 
tion. (For  the  cases  illustrating  the  converse 
of  this  proposition  that  there  Is  no  duty  to  in- 
struct as  to  patent  dangers,  see  III.  d.  infra.) 

An  employee  engaging  in  work  *'new  to  him 
should  be  instructed  in  it.  and  if  he  is  not  ac- 
quainted with  the  latent  dangers  incident  to  it 
they  should  be  explained  to  him,  that  he  may, 
so  far  as  is  consistent  with  a  proper  perform- 
ance of  it,  ayold  them ;  and  in  such  case  he  is 
not  presumed  to  know  whether  his  employer  has 
furnished  appliances  which  are  reasonably  safe 
and  In  ordinary  use,  and  he  Is  not  chargeable 
with  an  assumption  of  the  risks  involved  in  the 
failure  to  provide  them.'*  Bannon  v.  Luts 
(1893)   158  Pa.  166. 

The  rule  that  the  master  is  not  required  to 
Inform  his  servant  of  dangers  pertaining  to  his 
duties  "is  true  as  to  dangers  which  are  obvious, 
and  which  the  servant  would  necessarily  see. 
.  .  .  It  Is  also  true  of  the  ordinary  dangers 
pertaining  to  a  particular  service,  and  which  all 
persons  who  engage  In  It  are  presumed  to  know. 
But  the  statement  Is  far  from  being  universally 
true.  The  true  rule  on  this  subject  is  well 
stated  in  Wharton  on  Negligence,  |  206.  It  Is 
there  said,  that  a  'servant  generally  assumes 
only  those  risks  of  which  he  has  expressed  or 
Implied  notice.  Some  risks  are  so  obvious  that 
notice  of  them  will  be  presumed.  Where  there 
are  special  risks  In  an  employment,  of  which  the 
employee  Is  not.  from  the  nature  of  the  employ- 
ment, cognizant,  or  which  are  not  patent  In 
the  work.  It  Is  the  duty  of  the  employer  to  no- 
tify him  of  such  risks,  and  on  failure  of  such 
notice,  if  he  is  hurt  by  exposure  to  such  risks, 
he  is  entitled  to  recover  from  the  employer.'  " 
United  States  Rolling  Stock  Co.  v.  Wilder 
(1886)  116  III.  100. 

The  servant  does  not  assume  latent  dangers 
known  to  the  master  that  are  actually  unknown 
to  him,  and  which  one  of  his  capacity  and  ex- 
perience would  not  have  known  by  the  use  of 
ordinary  care.  It  Is  the  duty  of  the  master  to 
notify  the  servant  of  such  dangers.  Bohn  Mfg. 
Co.  V.  Brlckson  (1893)  12  U.  S.  App.  260.  55 
Fed.  Rep.  943,  5  C.  C.  A.  341. 

A  master  Is  bound  to  notify  his  servant  of 
risks  which  the  latter  has  no  reason  to  believe 
from  the  nature  of  his  employment  he  will 
have  to  encounter,  and  which  arise  from  hidden 
causes  or  such  as  would  reasonably  escape  his 
observation.  If  the  master  knows,  or  by  the  ex- 
ercise of  necessary  care  ought  to  know,  of  them. 
Wood  V.  Heiges  (1896)  83  Md.  257. 

One  who  contracts  to  perform  labor  for  an- 
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000  of  the  inAuraooe  money  which  is  ulti- 
mately recoverable -from  the  accident  inaur- 
aoce  company  on  the  policies  of  insurance 
which  were  issued  payable  to  the  defendant 
companyi  because  he  had  paid  the  premiums 
which  bought  the  insurance.  Or,  in  other 
words,  the  insurance  premiums  having  been 
exactcxl  from  its  employee,  and  used  to  keep 
in  force  a  policy  guaranteeing  the  defendant 
against  loes  or  damage  it  may  have  to  pay 
said  employee  on  account  of  an  accident,  the 
amount  of  said  insurance,  when  realized  by 
the  defendant  from  the  insurance  company, 
should  be  paid  over  to  his  son  in  diminution 
of  the  full  amount  of  the  damages  due  him. 
That  is  to  say,  the  insurance  policies  should 
inure  to  the  benefit  of  an  employee  who  has 
kept  up  the  premiums  which  give  life  to  the 
policy. 


The  defendant,  for  answer,  plead»  a  gen- 
eral denial,  and  then  admits  that  plaintiff's 
son  was  injured  in  the  hand  by  its  mill,  but 
avers  "that  if,  in  any  event,  respondent  was 
liable  for  damages,  which  is  expressly  de- 
nied. .  .  .  then  respondent  avers  ihat 
the  damages  claimed  .  .  .  are  out  of  all 
proportion  to  the  injury  done,"  etc  It  de- 
nies any  knowledge  of  the  minority  of  the 
plaintiff's  son,  and  affirms  that  from  his 
size  and  appearance  it  was  believed  that  he 
was  a  grown  man,  several  years  past  major- 
ity. It  avers  that  he  came  to  the  mill  sev- 
eral monthfl  prior  to  the  accident,  sought 
employment,  and  was  emploved  in  sex'eral 
capacities,  especially  as  night  watchman, 
and  had  received  his  wages  in  his  own 
name,  without  disclosing  his  minority ;  that, 
I  after   having   been    employed    as    a   night 


other  takes  upon  himself  such  risks  only  as  are 
necessarily  and  usually  Incident  to  the  employ- 
ment. If  the  employer  has  knowledge  that  the 
particular  employment  Is,  from  extraneous 
causes,  hazardous  or  dangerous  to  a  degree  be- 
yond what  it  fairly  imports  or  Ib  understood 
by  the  employee  to  be.  he  is  bound  to  inform 
fhlml  the  employee  of  the  fact.  Baxter  v. 
Roberts  (1872)  44  Cal.  187.  13  Am.  Rep.  160. 

A  superior  Is  bound  to  know  whatever  may 
endanger  the  person  or  life  of  an  employee  In 
the  discharge  of  the  duties  of  his  employment, 
and  Is  bound  specially  to  warn  him  of  the  nature 
of  the  danger,  unless  said  employee  well  knew  of 
the  existence  of  the  hazard  or  risk,  and  willing- 
ly exposed  himself  to  It.  Stucke  v.  Orleans  R. 
Co.  (18D8)  50  La  Ann.  188. 

The  master  may  not  wilfully  expose  his 
servant  to  danger  of  loss  or  injury  in  the  course 
of  his  employment,  the  risk  of  which  is  known 
to  him.  but  notice  of  which  is  wrongfully  with- 
held. Ouirney  v.  St.  Paul,  M.  &  M.  R.  Co. 
fl890)   4.3  Minn.  490. 

Where  an  employee  is  young  and  inexperi- 
enced, or  the  risk  is  a  latent  or  unusual  one, 
and  for  either  reason  there  is  more  than  ordi- 
nary dangjer  of  getting  hurt,  the  employee 
should  be  specially  warned.  Northern  P.  R.  Co. 
V.  Blake  (1894^  27  U.  S.  App.  190,  63  Fed.  Rep. 
45.  11  C.  C.  A.  03. 

It  Is  presumed  that  the  master  or  foreman 
placed  in  charge  of  and  conducting  a  manufact- 
uring business  knows  and  is  familiar  with  the 
dangers,  latent  and  patent,  ordinarily  accom- 
panying that  business,  and  if  there  are  latent 
risks  that  a  servant  Is.  from  ignorance  or  in- 
experience, not  capable  of  understanding  and 
appreciating,  or  which  he  would  not  be  likely 
to  know,  the  master  should  inform  him  of  such 
dangers.  Smith  v.  Peninsular  Car  Works 
(1886)    60  Mich.  501. 

It  is  culpable  negligence  in  the  master  to  fail 
to  notify  the  servant  of  risks  which  are  not 
patent,  and  of  which  he  is  not  cognizant  from 
the  nature  of  his  employment.  Consolidated 
Coal  Co.  V.  Wombacher  (1890)  134  111.  57. 

It  is  a  master's  duty  to  notify  his  servant  of 
any  hidden  defect  in  the  place  where  the  latter 
is  expected  to  work  which  increases  the  ordi- 
nary risks  of  his  employment,  and  to  advise  him 
of  any  latent  danger  which  may  attend  the  do- 
ing of  any  work  which  the  servant  Is  called  up- 
on to  perform,  provided  the  defect  or  the 
danger  in  question  is  known  to  the  master  and 
is  unknown  to  the  servant.  Gowen  v.  Bush 
(1896)  40  U.  S.  App.  349,  76  Fed.  Rep.  849.  22 
C.  C.  A.  196.   (Doctrine  said  to  be  "elementary.") 

The  master  Is  under  the  duty  "of  exercising 
care  in  furnishing  and  maintaining  machinery 
44L.il  A. 


and  appliances  that  are  reasonably  safe,  or  of 
giving  notice  to  the  employee  of  defects  that 
are  not  obvious,  or  of  which  the  latter  has  no 
knowledge."  George  H.  Hammond  &  Co.  v. 
Schweitzer  (1887)  112  Ind.  246. 

If  the  danger  is  apparent,  and  is  as  well  known 
to  the  employee  as  to  the  employer,  the  former 
takes  the  risk*  of.lt;  but  if  the  employer  knew, 
or  by  the  exercise  of  ordinary  care  might  have 
known,  that  the  employment  was  hazardous  to 
a  degree  beyond  that  which  It  fairly  imports,  he 
was  bound  to  Inform  the  latter  of  such  fact  or  put 
him  in  possession  of  such  information.  Thomp- 
son V.  Chicago.  M.  A  St.  P.  R,  Co.  (1883)  14 
Fed.  Rep.  566. 

Whether  a  master  is  negligent  in  failing  to 
notify  a  servant  of  a  danger  depends  upon 
whether  the  peril  involved  was  patent  or  latent 
— "such  as  could  be  seen  and  known  by  ordinary 
care  and  prudence,  ...  or  such  as  was 
obscured  and  could  not  be  seen  or  appreciated." 
Holland  V.  Tonnessee  Coal,  I.  &  B.  Co.  (1890) 
91  Ala.  444,  11  L.  R.  A.  619. 

In  all  cases  the  master  is  bound  to  disclose 
to  the  servant  latent  defects  and  dangers  of 
which  he  has  knowledge  or  of  which  he 
ought  to  have  knowledge  by  the  exer- 
cise of  reasonable  attention,  care,  and  diligence, 
and  of  which  the  servant  has  no  knowledge, 
and  would  not  discover  by  the  exercise  of  rea- 
sonable care.  This  is  particularly  so  when  the 
master  employs,  for  a  hazardous  and  danger- 
ous work,  a  child,  young  person,  or  other  person 
without  experience,  and  of  Immature  Judgment. 
In  such  a  case  the  master  Is  bound  to  point  out 
the  dangers  of  which  he  has,  or  ought  to  have, 
knowledge,  and  give  to  the  employee  such  In- 
structions as  will  enable  him  to  avoid  injury  by 
the  exercise  of  reasonable  care,  unless  both  the 
danger  and  the  means  of  avoiding  it  are  appar- 
ent, and  within  the  comprehension  of  the  serv- 
ant. A  neglect  of  such  duties  may,  in  a  proper 
case,  the  servant  being  without  contributory 
negligence,  render  the  master  liable,  regardless 
of  the  fact  that  he  may  have  exercised  reason- 
able care  in  making  and  keeping  the  premises, 
machinery,  and  appliances  in  a  safe  condition. 
Pittsburgh,  C.  &  St.  L.  R.  Co.  v.  Adams  (1886) 
105  Ind.  165.  See  also,  for  similar  statements. 
Western  U.  Teieg.  Co.  v.  McMuIlen  (1895)  58 
N.  J.  L.  155,  32  L.  R.  A.  851 :  High  tower  v. 
Bamberg  Cotton  Mills  (1896)  48  S.  C.  190; 
Salem  Stone  A  Lime  Co.  v.  Griffin  (1894)  139 
Ind.  141;  Williams  v.  Walton  &  W.  Co.  (1892) 
9  Houst.  (Del.)  822;  Turner  v.  Goldsboro  Lum- 
ber Co.  (1896)  119  N.  C.  387  ;  McDade  v.  Wash- 
ington A  G.  R.  Co.  (1886)  5  Mackey,  144 ; 
Bromley  v.  Smith,  B.  &  R.  Mach.  Co.  (1882)  12 
Mo.  App.  594. 
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mtchman  for  8eT«ral  monUiB,  the  plaintiff's 
eon  sought  work  at  the  mill,  ''expreseine  to 
the  defendant's  foreman  and  superintendent 
hid  capacity  to  fill,  and  his  desire  to  fill,  any 
pkce  to  which  he  might  he  assigned,"  etc., 
and  that  at  his  request  "he  was  put  to  work 
in  the  mill  at  day  work,  and  had  worked  in 
the  mill  for  several  days  in  different  capaci- 
ties, in  plain  view  of  the  machine  and  saw, 
\rhere  he  was  finally  hurt  in  his  hand;  that 
on  the  morning  of  the  accident  [Ihe  plain- 
tiff's son]  was  by  the  foreman  of  the  mill 
hands  requested  to  fill  the  place  of  one  of 
the  men  who  was  sick  and  absent,  and 
whose  duty  and  work  were  to  take  plank 
n'hich  had  been  sawed  and  planed  off  a 
table  and  platform,  to  lay  them  on  a  ma- 
chine about  8  or  10  feet  away  from  the  saws, 
[xv'hich  were]  so  placed  [as]  to  cut  off  square 


both  ends  of  tbe  plank,  and  which  machinie 
was  operated  by  steam  power  and  worked 
rollers  and  doffs,  so  that,  after  the  plank  was 
laid  on  the  rollers,  it  was  not  necessary  for 
a  worknaan  to  follow  the  planks,  or  to  remove 
from  his  safe  and  remote  position  with  refer- 
ence to  the  saws."  It  avers  "that  the  ma- 
chine was  first-class  of  its  kind,  and  in  per- 
fect working  order,  and  that  it  was  so  placed, 
and  all  of  its  appliances  were  so  arranged, 
as  to  furnish  the  best  possible  protection  to 
the  men  engaged  in  operating  it;  that  it  re- 
quired no  particular  skill  or  knowledge  to 
safely  and  properly  perform  the  labor  re- 
quired of  the  workman  at  the  machine;  that 
any  man  who  could  lift,  with  other  men  at 
the  other  end,  one  or  several  planks,  and  lay 
them  on  the  rollers,  could  perform  the  work 
required     of     the    plaintiff's     son;     .     .     . 


Similarly,  we  find  that  the  master's  knowledge 
of  the  servant's  ignorance  of  the  danger  is  an 
Implied  element  in  statements  which  predicate 
the  duty  to  Instmct  from  circumstances  increas- 
ing tbe  risks  of  the  employment  beyond  its 
ordinary  hazards.  Of  the  existenoe  of  this  ex- 
traordinary peril  the  servant  is  presumably  not 
aware,  and  the  master  must,  of  course,  take  no- 
tice of  this  fact. 

If  by  reason  of  the  omission  to  supply 
the  usual  and  ordinary  means  to  prevent  acci- 
dent, the  hazard  to  Its  servants  was  increased, 
and  the  changes  in  appliances  was  not  known  to 
the  servants,  or  so  open  and  visible  that  they, 
by  the  exercise  of  ordinary  care,  would  see  and 
know  of  it.  the  legal  duty  rested  upon  the 
master  to  notify  them  of  the  increased  danger 
to  which  they  were  thereby  exposed.  Pullman 
Palace  Car  Co.  v.  Laack  (1892)  143  111.  242.  18 
L.  R.  A.  215.  where  the  employer  was  held  li- 
able for  hfs  failure  to  supply  a  stopcock  to  pre- 
vent the  outflow  of  oil  from  a  tank,  where  the 
pipe  which  conveyed  it  had  been  broken. 

If  the  master  knew,  or  under  the  clrcum- 
Ktances  ought  to  have  known,  that  a  machine 
in  use  was  out  of  repair  and  dangerous.  It  was 
hia  duty  to  see  that  it  was  put  in  proper  repair, 
or  to  warn  those  using  it  of  the  danger,  if  they 
wrore  ignorant  of  it.  Rice  v.  King  Philip  Mills 
(1887  >  144  Mass.  229,  59  Am.  Rep.  80.  For 
another  example  of  the  form  of  statement,  see 
Strahlendorf  v.  Rosenthal  (1872)  30  Wis.  674. 
illustrative  cases  as  to  the  duty  to  give  instruc- 
tions with  regard  to  extraordinary  risks  will  be 
found  cited  Ln  III.  c,  infra. 

The  essential  feature  of  the  legal  situation 
Bopposed  In  the  above  cases  to  exist  is,  as  will 
be  noticed,  that  the  master  is  regarded  as  a  per- 
son who,  beine  in  possession  of  Information 
which  he  understands  to  be  necessary  for  the 
safe  performance  of  the  work  which  he  orders 
to  be  done,  fails  to  impart  that  information  to 
a  servant  whom  he  knows  to  be  without  it. 
I  See  the  form  of  statement  used  In  Connor  v. 
Saunders  (1894)  9  Tex.  Civ.  App.  56.) 

Since  the  obligation  of  the  master  la  to  place 
the  servant  on  the  same  footing  as  himself  in 
respect  to  knowledge  of  the  dangers  of  the 
work,  it  follows  that  the  duty  of  instruction 
arises  when  the  master  possesses  what  the 
courts  term  "superior  means*'  of  knowledge. 
Louisville  ft  N.  R.  Co.  v.  Shlveil  (1892)  13  Ky. 
L.  Rep.  902. 

It  is  error  to  leave  it  to  the  Jury  to  say 
whether  a  master  should  have  warned  his 
Mrrants  how  to  handle  heavy  locomotive  wheels 
iTlthout  danger,  where  no  evidence  has  l>een  of- 
fered tending  to  show  that  any  such  method 
•«as  either  known  to  him,  or  generally  known 
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and  practised  by  other  employers.  Richmond 
Locomotive  Works  v.  Ford  (1807)  94  Va.  627. 

Other  statements  of  the  circumstances  under 
which  a  master  is  held  liable,  on  the  ground 
0/  a  failure  to  instruct,  do  not  take  account  of 
the  necessary  element  of  his  knowledge  of  the 
need  of  instruction,  and  to  this  extent  are  im- 
perfect as  formal  enunciations  of  the  rule.  But 
the  omission  is  evidently  merely  accidental,  and 
cannot  be  construed  as  Indicating  any  reaJ  an- 
tagonism between  the  courts  in  regard  to  a 
principle  so  elementary.  Of  such  statements 
the  following  may  serve  as  illustrations : 

If  the  master  knows  of  danger  which  the  serv- 
ant does  not.  It  is  clearly  the  duty  of  the 
master  to  communicate  his.  knowledge  of  the 
danger  to  the  servant.  Griffiths  v.  London  A 
St.  K.  Docks  Co.  (1884)  L.  R.  12  Q.  B.  Div. 
495. 

If  persons  engaged  in  dangerous  occupations 
are  not  informed  of  the  accompanying  dangers 
by  the  promoters  thereof,  or  by  the  employers 
of  laborers  thereon,  and  such  laborers  re- 
main in  ignorance  of  the  dangers  and  suffer  In 
consequence,  the  employers  will  also  be  charge- 
able for  the  injuries  sustained.  Mather  v.  Rill- 
ston  (1895)  156  U.  S.  391,  89  L.  ed.  464. 

A  workman  must  know  the  dangers  of  his  em- 
ployment by  actual  experience  in  the  employ- 
ment, or  by  the  instructions  of  his  employer, 
before  he  can  be  held  to  have  assumed  them. 
Rummel  v.  Dil worth   (1890)   131  Pa.  509. 

A  master  is  bound  to  inform  his  servant  of 
facts  within  his  knowledge  aCTectlng  the  safety 
of  the  servant  in  the  service  to  be  performed, 
when  the  latter  is  ignorant  of  such  facts.  Mc- 
Gowan  v.  La  Plata  Mln.  A  Smelting  Co.  (1882) 
9  Fed.  Rep.  861. 

A  master  who  withholds  from  his  servant 
such  information  as  is  necessary  to  enable  him 
to  provide  for  his  own  safety  does  so  at  his  own 
peril.  George  H.  Hammond  Co.  v.  Johnson 
(185)3)  38  Neb.  244. 

"If  a  master  employs  a  servant  to  do  work  in 
a  dangerous  place,  or  where  the  mode  of  doing 
the  work  is  dangerous  and  apparent  to  a  person 
of  capacity  and  knowledge  of  the  subject,  yet, 
if  the  servant  employed  to  do  work  of  such  a 
dangerous  character  or  In  a  dangerous  place, 
from  youth,  inexperience.  Ignorance,  or  want 
of  general  capacity  may  fail  to  appreciate  the 
danger,  it  is  a  breach  of  duty  on  the  part  of 
the  master  to  expose  the  servant  of  such  char- 
acter, even  with  his  consent,  to  such  dangers, 
unless  he  first  gives  him  such  Instructions  or 
caution  as  will  enable  him  to  apprehend  them, 
and  do  his  work  safely,  with  proper  care  on  his 
part."  Hughes  v.  Chicago,  M.  &  St.  P.  R.  Co. 
(1891)  79  Wis.  204.  Other  such  defective  state- 


40 


Louisiana  Sufb£mb  Uoubt. 


Mab.» 


that,  instead  of  maintaining  the  position  he 
WM  told  to  take,  at  a  perfectly  saie  distance 
from  the  saw,  which  was  intended  to  cut  off 
the  ends  of  the  planks,  at  the  end  of  which 
he  was  put  at  work,  as  soon  as  he  had  put 
the  plank  on  the  rollers,  he  immediately  be- 
gan to  follow  them  up  the  incline,  and  in 
the  direction  of  the  saw;  that  the  other 
workmen  warned  him  by  calling  to  him  in  a 
loud  voice,  but  he  continued  to  follow  the 
planks  until  they  had  reached  tiie  saw,  which 
was  in  plain  view  of  him;  and  that  he 
reached  nis  hand  forward  until  it  touched 
the  saw,  and  was  injured  by  it."  Under  the 
foregoing  statement  of  facts,  the  answer 
charges  the  plaintiff's  son  with  contributory 
negligence  which  exonerates  the  company 
from  liability  for  damages;  and  its  averment 
is  that  he  voluntarily  and  knowingly  as- 


sumed all  of  the  risks  which  were  inoideni 
to  his  employment,  and  for  that  additional 
reason  there  can  be  no  recovery. 

In  the  answer  there  is  no  mention  made 
of  the  plaintiff's  demand  for  the  payment  of 
insurance  money;  consequently,  it  must  rest 
on  the  general  issue.  From  the  evidence  it 
appears  that  young  James  was  assigned  to 
work  at  the  trimmer,  which  is  a  small  circu- 
lar saw,  situated  near  the  edger,  a  much 
larger  maohine.  From  the  parol  evidence, 
as  well  as  the  photographs  which  were  tak- 
en of  the  locus  in  9110  while  the  machinery 
was  in  operation,  it  appears  that  there  is 
visible  to  the  eye  not  more  than  one  fourth 
of  the  saw,  which  is  apparently  of  but  a  few 
inches  in  diameter.  As  stating  defendant's 
view  very  succinctly,  we  make  the  following 
quotation  from  counsel's  brief^  viz,:     "That 


ments  occur  In  Roth  v.  Northern  P.  Lumbering 
Co.  (1889)  18  Or.  205:  Missouri  P.  R.  Co.  v. 
Callbreatb  (1886)  66  Tex.  526;  Monnlon  ▼. 
Hagan  (1896)  9  Apn.  Dlv.  98;  Galveston.  H.  & 
S.  A.  R.  Co.  V.  Garrett  (1889)  73  Tex.  262. 

It  has  been  held  not  to  be  the  duty  of  the 
master  to  Instruct  a  servant  respecting  the  rales, 
regulations,  and  usages  by  which  the  service 
Is  governed,  unless  he  Is  asked  for  such  Informa- 
tion, or  unless  he  knew  the  servant  to  be  Inex- 
perienced.    Missouri  P.  R.  Co.  v.  Watts  (1885) 

63  Tex.    549.     In    the    same    case    in    (1885) 

64  Tex.  568,  however,  an  Instruction  was 
approved  which  made  the  master  liable  If  he 
knew  that  the  servant  was  Inexperienced  and 
uninformed  as  to  the  rules — a  very  different 
proposition.  The  servant's  duty  to  seek  for  In- 
formation is  denied. 

In  some  cases  In  which  we  find  statements 
similarly  Imperfect  It  will  be  found  that  the  cor- 
rect principle  was  actually  relied  upon,  since 
the  fact  that  the  servant  needed  Instruction  was 
alleged  and  testllled  to  In  the  course  of  the  ac- 
tion. See,  for  example,  Wolskl  v.  Knapp-Stout 
A  Co.  (1805)  90  Wis.  178:  Ogley  v.  Miles 
(1898)  139  N.  Y.  458;  American  S.  B.  Co.  v. 
Foust  (18«J5)  12  Ind.  App.  421 :  Verdelll  v. 
Gray's  Harbor  Commercial  Co.  (1897)  115  Cal. 
517. 

In  the  opinion  In  Consolidated  Coal  Co.  v. 
Haennl  (1893)  146  III.  614,  we  find  another  of 
these  defective  statements,  but  by  the  charge  of 
the  trial  judge  the  master's  knowledge  of  the 
servant's  Inexperience  has  been  made  a  pre- 
requisite of  recovery.  In  Mather  v.  RLIIston 
(1895)  156  n.  S.  301,  39  L.  ed.  464,  the  Igno- 
rance of  the  plaintiff  was  established,  but  noth- 
ing Is  said  as  to  the  employer's  knowledge  of 
his  Ignorance.  The  Implication  apparently  Is 
that  the  danger  that  dynamite  may  explode 
from  the  jarring  of  machinery  or  from  the  over- 
heating of  a  room  Is  one  which  the  employer  Is 
bound  to  know  not  to  be  within  the  comprehen- 
sion of  a  man  hired  merely  to  run  machinery, 
unless  he  has  been  specially  Instructed.  See 
V.  infra,  as  to  the  servant's  presumptive  knowl- 
edge of  scientific  facts. 

The  fact  that  a  servant  upon  entering  the 
employment  received  from  the  master  a  specific 
promise  that  instructions  would  be  given  Is  of 
course  sufficient  to  negative  the  Inference  of  an 
assumption  of  the  risk.  McCormlck  Harvesting 
Mach.  Co.  V.  Burandt  (1891)  136  111.  170. 

As  one  of  the  purposes  of  rules  promulgated 
by  a  master  Is  to  warn  the  servant  that  It  Is 
dangerous  to  do  certain  acts  In  a  certain  man- 
ner, or  that  his  fellow  employee  wlii,  at  fixed 
or  Indefinite  times,  do  certain  acts  which  will 
Imperil  his  safety  If  he  does  not  keep  a  vigilant 
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lookout,  It  Is  evident  that  there  Is  a  very  Inti- 
mate relation  between  the  duty  to  Instruct  and 
the  duty  to  make  rules.  (This  duty  Is  dis- 
cussed In  a  note  published  in  43  L.  R.  A.  805). 
Both  duties  In  fact  are  merely  special  forms 
of  the  more  comprehensive  obligation  of  a  mas- 
ter to  see  that  a  servant  may  be  secured  from 
all  unnecessary  perils,  whether  these  perils 
spring  from  causes  under  the  control  of  the 
master  himself,  of  the  servant  to  be  protected, 
or  of  his  coservants.  As  might  be  expected, 
therefore,  we  sometimes  find  the  duty  of  the 
master,  as  regards  the  plaintiff  himself,  stated 
In  the  alternative  to  be  that  of  Instructing  the 
particular  servant,  or  of  promulgating  some  gen- 
eral rule.  Latorre  v.  Central  Stamping  Co. 
(1896)  9  App.  Dlv.  145.  Compare  also  the  cases 
cited  In  VII.  infra,  with  regard  to  the  duty  to 
warn  as  to  sporadic  perils. 

The  decisions  Illustrating  the  general  princi- 
ples set  forth  above  will  now  be  collected  un- 
der headings  suggested  by  the  terms  In  which 
the  nature  and  extent  of  the  master's  obliga- 
tions have  been  stated  by  the  court. 

II.  Actual  knotoledge  of  servant,  existence  of 
duty  to  instruct  negatived  by. 

It  Is  "not  the  duty  of  the  master  to  admonish 
his  servant  to  be  careful,  when  the  servant  well 
knows  his  danger  and  the  Importance  of  using 
care  to  avoid  It.  It  Is  the  duty  of  the  servant 
to  exercise  care  proportionate  to  the  danger  of 
his  situation  as  he  understands  it,  and  If  he 
falls  to  do  so  the  fault  U  his  and  not  bis  mas- 
ter's." Clrlack  v.  Merchants'  Woolen  Co. 
(1890)  151  Mass.  152,  6  L.  R.  A.  738.  To  th» 
same  effect,  see  Goodnow  v.  Walpole  Emery 
Mills  (1SS8)  146  Mass.  261;  Perry  v.  Old  Col- 
ony R.  Co.  (1895)  164  Mass.  296;  Hathaway  v. 
Illinois  C.  R.  Co.  (1894)  92  Iowa,  337:  Junior 
V.  Missouri  Electric  Light  &  P.  Co.  (1895)  127 
Mo.  79 :  Yeager  v.  Burlington,  C.  R.  &  N.  R.  Co. 
(1894)  93  Iowa,  1. 

This  principle  has  been  also  stated  thus : 
"Even  If  a  master  Is  negligent  In  not  giving  his 
servant  Instructions  and  cautions  as  to  the  dan- 
gers of  his  employment,  yet  If  the  servant  re- 
ceives the  same  information  and  cautions  from 
other  sources,  whether  from  other  persons  or 
from  his  own  observation,  and  Is  nevertheless^ 
thereafter  Injured,  the  negligence  of  the  master 
la  not  the  proximate  cause  of  the  Injury.  Trun- 
tie  V.  North  Star  Woolen  Mill  Co.  (1894)  57 
Minn.  52. 

But  this  is  manifestly  an  Illogical  way  of 
putting  the  matter.  No  question  of  causation 
Is  Involved.  The  conception  underlying  the  role 
Is  merely  that  this  duty,  being  essentially  a  duty 
of  supplying  the  servant  with  one  particular 
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on  the  day  of  the  accident  the  plaintiff's  son 
was  requested  to  take  the  place  at  the  trim- 
mer of  the  regular  workman,  who  was  sick 
and  temporarily  absent;  that  the  duties  re- 

Suired  of  him  were  to  take  the  planks,  after 
bey  had  been  sawed,  from  a  table  or  plat^ 
form,  and  lay  them  on  the  apron  of  the  dim- 
mer, several  feet  from  the  saws,  and  were 
taken  thence  to  the  saws  by  machinery  for 
the  purpose  oi  having  their  ends  squared; 
so  that  it  was  not  necessary  for  the  work- 
man to  follow  up  the  planks,  or  to  move 
from  his  safe  position,  remote  from  the 
saws/'  etc.  And  he  further  places  the  de- 
fendant's charge  of  contributory  fault  on 
the  part  of  young  James  on  the  ground  stat- 
ed in  Hs  answer, — ^"that  it  charges  specially 
that  he  did  not  leave  his  position  ana  follow 
ap  the  timber  until  it  and  his  hand  reached 


the  saw,  and  this  careleBsnesB  caused  tht 
accident,"  etc 

Before  analyzing  the  evidence,  or  stating 
our  conclusions  thereon,  we  may  just  as  well 
disembarrass  the  case  of  young  James'  mi- 
nority, as  he  testifies  as  a  witness  thai  he 
was  19  years  of  age  at  the  time  of  his  en- 
gagement in  the  defendant's  service,  and 
there  is  no  evidence  tending  to  show  that  the 
defendant  was  aware  of  his  minority.  And 
it  is  shown  that  the  young  man  was  very 
well  grown  for  his  years,  and  justified  the 
assumption  of  his  being  a  major,  resulting 
from  the  fact,  which  was  pointed  out  by  the 
witnesses,  tnat  he  had  made  his  contract 
with  the  company,  and  collected  and  re- 
ceipted for  his  monthly  wages. 

Counsel  for  the  defendant  olaim  that  after 
young  James  had  served  the  defendant  for 


means  of  securing  his  safety,  caonot  be  predi- 
cated of  a  case  where  the  servant  already  pos- 
sesses sncb  means. 

Failure  of  an  employer  to  warn  an  employee 
who  has  been  about  twenty  days  In  the  service 
of  the  danger  of  stepping  npon  a  grating  be- 
neath which  there  is  machinery  will  not  render 
bim  liable  for  an  Injury  to  the  employee  caused 
by  stumbling  and  falling  upon  the  grating, 
where  the  employee  knew  that  the  openings 
were  large  enough  to  let  his  foot  through,  and 
that  there  was  machinery  beneath  the  grating, 
although  he  did  not  Icnowhow  far  beneath.  Here 
the  servant  already  possesses  all  the  Informa- 
tion be  could  have  obtained  by  instructions,  as 
the  master  could  only  have  told  him  that  It  was 
dangerous  to  step  on  the  grating.  Cmlelewski 
V.  Mollenhauer  Sugar  Bef.  Co.  (1896)  11  App. 
DIv.  111. 

So,  also,  railroad  companies  do  not  owe  any 
duty  to  trainmen  to  place  signals  at  snow  banks 
along  their  tracks,  or  to  give  them  notice  by 
whistle  or  bell  of  the  approach  of  their  train  to 
such  banks.  They  assume  the  risks  arising 
from  the  existence  of  such  banks  Just  as  they  as- 
sume the  risk  of  the  existence  of  permanent 
structures  which  they  know  to  be  near  the  track. 
Brown  v.  Chicago,  B,  I.  A  P.  R.  Co.  (1886)  69 
Iowa«   161. 

The  disability  of  the  servant  to  recover  on 
the  ground  of  his  previous  acquaintance  with 
the  conditions  is  altogether  independent  of  the 
source  from  which  he  has  derived  his  Informa- 
tion. Downey  v.  Sawyer  (1892)  157  Mass.  418. 
Citing  Pratt  v.  Prouty  (1891)  153  Mass.  333 ; 
De  Sousa  ▼.  Stafford  Mills  (1892)  155  Mass. 
470)  ;  8.  p.  Emma  Cotton  Seed  Oil  Co.  v.  Hale 
(181)2)  56  Ark.  232. 

Where  a  father  hires  out  his  son  for  the  pur- 
pose of  piling  lumber,  with  which  business  the 
son  is  somewhat  familiar,  having  assisted  his 
father  frequently  In  such  work,  the  employer 
may  assume  that  the  father  has  given  his  son  all 
Instructions  necessary  to  enable  him  to  do  the 
work  in  safety  to  Himself,  and  is  under  no  .obli- 
gations to  warn  him  of  danger,  where  no  danger 
is  apparent,  and  the  work  is  not  extraordinary, 
hazardous,  and  dangerous.  East  &  West  R.  Co. 
V.  Sims  (1888)  80  Ga.  807. 

A  servant  cannot  recover  if  he  has  been  snifl- 
clently  notified  and  cautioned  by  a  coservant. 
Alabama  C.  Coal  &  C.  Co.  ▼.  Pitts  (1892-93) 
98  Ala.  285. 

A  charge  like  the  following  is  therefore  cor- 
rect: "If  the  plaintiff  [servant]  had  such  in- 
struction, caution,  information,  or  knowledge  as 
would  enable  him,  with  a  reasonable  exercise  of 
care  on  his  part,  to  do  h*s  work  with  safety  to 
himself,  the  defendant  was  not  liable,  and  that 
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It  made  no  difference  whether  he  derived  it 
[such  knowledge]  from  the  defendant's  officers, 
from  a  second  hand  in  another  part  of  the  room, 
from  a  stranger,  or  from  his  own  perceptions 
and  Intelligence.'*  Sullivan  v.  India  Mfg.  Co. 
(1873)  113  Mass.  896  (a  case  of  a  minor  serv- 
ant). 

So,  also,  a  servant  cannot  hold  his  master 
liable  for  falling  to  Instruct  him  as  to  the  dan- 
ger of  moving  heavy  locomotive  wheels  by  hand, 
where,  before  his  own  Injury  was  received,  he 
had  seen  an  accident  In  which  one  of  the* work- 
men had  very  narrowly  escaped  injury  while  a 
wheel  was  l>elng  moved  in  this  manner,  and  his 
own  testimony  is  to  the  effect  that  his  fellow 
servants  had  told  him  that  this  method  of  do- 
ing the  work  was  dangerous,  and  that  this  was 
also  his  own  opinion.  Richmond  Locomotive 
Works  V.  F.ord  (1897)   94  Va.  627. 

On  the  other  hand,  the  plaintiff  Is  not  en- 
titled to  a  charge  that  "the  duty  of  cautioning 
a  boy  of  the  plaintiff's  age  [fourteen  years], 
and  giving  him  full  notice  of  the  risks  attend- 
ing the  work,  Is  a  responsibility  from  which  the 
company  cannot  free  Itself  by  delegating  It  to 
a  foreman  or  to  a  second  hand."  Such  an  In- 
struction would  create  the  erroneous  Impression 
that,  even  If  the  plaintiff  had  full  Instructions. 
It  would  have  been  of  no  avail,  if  they  proceeded 
from  the  defendant's  foreman  or  second  hand. 
The  master  cannot  escape  the  responsibility,  If 
there  be  one  upon  him,  of  notifying  the  servant 
of  the  risks  of  the  work  by  merely  delegating 
u  to  one  of  the  servants,  but  if  the  duty  thus 
delegated  was  performed,  the  servant  had  all 
the  notice  requisite  for  his  safety.  Sullivan  ▼. 
India  Mfg.  Co.  (1873)  113  Mass.  396. 

In  Tagg  V.  McGeorge  (1893)  155  Pa.  368, 
plaintiff  requested  the  court  to  charge  that,  if 
the  Jury  found  the  boy  to  be  young  and  inexper- 
ienced, it  was  the  duty  of  defendants  to  explain 
to  him  the  danger.  The  answer  was :  "I  af- 
firm  that  point,  .  .  .  also,  with  the  qualifi- 
cation, perhaps,  that,  if  he  had  that  experience 
from  any  other  source,  then  It  would  not  be  nec- 
essary." In  the  general  charge  the  court  ex- 
plicitly instructed  the  Jury  that,  if  the  boy  had 
knowledge  of  the  dangerous  character  of  the 
machine  by  information  from  others  or  by  ex- 
perience, he  could  not  recover.  Held,  that  the 
use  of  the  word  "perhaps'*  was  not,  under  the 
circumstances,  sufficient  ground  for  reversing 
the  Judgment  in  favor  of  the  plaintiff. 

A  verdict  is  rightly  directed  for  th%  defend- 
ant in  an  action  in  which  the  servant  seeks  to 
recover  on  the  ground  that  he,  being  immature 
and  inexperienced,  was  sent  by  bis  master  into 
danger  the  full  extent  of  which  he  did  not  com- 
prebend,  where  it  appears  from  his  own  testl* 
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several  months  in  the  capacity  of  nisht 
watchman,  and  afterwards  of  lumber  grader, 
he  was  assigned  to  dut^  in  trucldng  lumber 
it  came  from  the  trimmer,  and  ''in  doing 


as 


this  work  he  wa^s  about  ten  steps  from  the 
trinuner  saw  which  afterwards  hurt  him, 
.  .  .  and,  consequently,  had  the  oppor- 
tunity to  observe  the  machinery,  and  know 
the  danger  of  the  situation."  They  take 
the  further  position  that  young  James  sub- 
sequently worked  at  the  "live  rollers,"  an 
automatic  contrivance  to  carry  boards  away 
after  they  have  been  trimmed,  and  that 
while  thus  engaged  he  was  only  about  five 
stepsi  from  the  trimming  saw  by  means  of 
which  he  lost  his  hand,  and  tha^t  in  this 
way  he  had  become  familiar  with  the  posi- 
tion and  movement  of  the  saw,  and  knew  of 
the  danper  of  the  employment  to  which  he 
was  thereafter  assigned.     With  these  state- 


ments kept  in  view,  we  will  make  some  ex- 
tracts from  the  evidence,  and  apply  same 
thereto. 

Young  James  testifies,  in  speaking  of  the 
incidenU  which  -occurred  just  previous  to 
the  accident,  that  he  went  to  the  mill  to 
work  loading  trucks,  but  that  he  continued 
in  that  occupation  about  "three  hours,  and 
was  then  changed  to  the  live  rollers";  that 
he  worked  at  that  employment  one  "evening 
and  the  next  day  until  about  four  o'clock." 
Then  occur  the  following  interrogations  and 
responses,  viz,: 

Q.     Then  what  did  you  do? 

A.  The  next  morning  I  went  up  to  go  to 
work.  Did  not  know  what  to  start  at,  and 
stayed  around  expecting  to  take  my  same 
place  at  the  live  rollers. 

Q.    What  occurred  then? 


mony  that  he  was  over  twenty  years  of  age, 
that  he  was  not  wantlnj?  In  the  average  intelli- 
gence of  bis  age,  that  his  duties  were  explained 
to  him  when  he  entered  on  his  employment,  and 
that  he  understood  the  very  danger  Into  which 
he  fell  (an  nnblocked  frogK  and  had  in  mind 
the  purpose  to  avoid  it.  McGinnis  v.  Canada 
Southern  Bridge  Co.   (1882)   49  Mich.  466. 

So,  also,  where  the  only  evidence  in  the  case. 
Including  that  of  the  plaintiff  himself.  Is  to  the 
effect  'that  he  had  complete  knowledge  of  the 
danger  which  caused  his  injury.  It  is  the  duty 
of  the  court  to  direct  the  jury  to  return  a  ver- 
dict for  the  defendant,  and  a  charge  setting 
forth  the  character  of  the  obligation  of  the 
master  to  Instruct  the  plaintiff  Is  erroneous  and 
misleading,  Inasmuch  as  It  has  no  relevancy  to 
the  facts  of  the  case.  Cincinnati.  N.  O.  &  T. 
P.  R.  Co.  V.  Mealer  (1892)  6  U.  8.  App.  86,  60 
Fed.  Rep.  725,  1  C.  C.  A.  633. 

A  rule  frequently  Insisted  on  In  the  cases 
applying  the  doctrine  of  assumption  of  risks, 
viz.,  that  the  material  question  Is  not  whether 
the  plaintiff  was  aware  of  the  conditions  which 
produced  the  danger,  but  whether  he  understood 
the  danger  itself,  has  sometimes  been  empha- 
sized in  cases  of  the  type  under  discussion. 

The  situation  or  circumstances  may  be  such 
that  while  the  character  of  machinery  and  Its 
mode  of  operation  may  be  sufflclently  obvious  to 
the  senses,  yet  the  risks  attending  its  use  may 
not  be  appreciated  or  understood  by  the  em- 
ployee without  proper  explanation  or  warning. 
McDonald  v.  Chicago,  St.  P.  M.  &  O.  B.  Co. 
(1889)  41  Minn.  439. 

It  Is  not  so  much  a  question  whether  the  par- 
ty injured  has  knowledge  of  all  the  facts  In  his 
situation,  but  whether  he  Is  aware  of  the  danger 
that  threatens  him.  What  avails  It  to  him  that 
all  the  facts  are  known  If  he  cannot  make  the 
deduction  that  peril  arises  from  the  relation  of 
the  facts?  The  peril  may  be  a  fact  in  Itself 
of  which  he  should  be  Informed.  So,  in  Coombs 
V.  New  Bedford  Cordage  Co.  (1869)  102  Mass. 
573,  3  Am.  Rep.  506,  the  machinery  which 
caused  the  Injury  was  open  to  view,  and  proba- 
bly it  was  seen  by  the  party  Injured.  But  the 
danger  of  the  posinon  was  not  explained,  as  was 
necessary  for  the  protection  of  one  who  had  no 
knowledge  of  it.  McGowan  v.  La  Plata  Min.  it 
Smelting  Co.  (1882)  9  Fed.  Rep.  861. 

The  mere  general  knowledge  possessed  by  a 
minor  that  when  he  engages  in  a  given  employ- 
ment  be  will  be  exposed  to  certain  dangers 
which  are  not  incident  to  other  employments 
does  not  constitute  that  full  appreciation  of 
the  dangers  which  will  absolve  the  master  of 
the  obligation  of  Instructing  him  as  to  the  par- 
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ticular  nature  of  the  perils  to  which  he  will  be 
exposed.  Nadau  v.  White  River  Lnmbo:  Co. 
(1890)    76  Wis.   120. 

Thus,  "It  Is  not  a  conclusion  of  law  from  the 
fact  that  plaintiff  was  aware  of  the  existence 
of  the  set-screw,  and  was  seventeen  years  old 
and  sprightly  for  one  of  his  years,  that  he  was 
aware  of  the  risk  and  danger  of  passing  over 
the  shaft  while  it  was  In  motion."  Dowling 
V.  Allen  (1881)  74  Mo.  13.  41  Am.  Rep.  298. 

The  following  charge  was  held  appropriate 
In  the  case  of  a  servant  who  was  wholly  Inex- 
perienced in  the  use  of  machinery,  and  was 
killed  owing  to  his  clothes  being  caught  by  a 
rapidly  revolving  shaft  about  1>/^  Inches  In  di- 
ameter :  "The  servant  knowing  the  fact  of  ma- 
chinery being  in  motion  close  by  the  place  where 
he  Is  working,  may  be  entirely  ignorant  of  the 
risk  he  would  incur  by  failing  against  or  coming 
into  contact  with  it.  In  such  a  case  It  Is  the 
duty  of  the , master,  not  only  to  exercise  due 
care,  but  good  faith,  toward  the  servant,  and  to 
Inform  him  of  the  risks  he  undertakes.*'  Pull- 
man's Palace  Car  Co.  v.  Harklns  (1893)  17  U. 
S.  App.  22.  55  Fed.  Rep.  932,  6  C.  C.  A.  326. 

In  Davis  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  (1890) 
53  Ark.  117,  7  L.  R.  A.  283,  we  find  the  follow- 
ing remarks :  "Service  about  the  unblocked 
rails  was  attended  with  danger,  and  the  knowl- 
edge of  the  fact  that  the  rails  were  unblocked 
did  not  necessarily  imply  knowledge  of  the  at- 
tendant danger.  Knowledge  of  the  danger  was 
Itself  a  question  of  fact ;  and.  If  the  jury  be- 
lieved that  the  deceased,  by  reason  of  his  youth 
and  inexperience,  did  not  know  of  or  appreciate 
the  danger  Incident  to  service  about  the  un- 
blocked rails,  and  that  the  company  had  exposed 
him  to  the  danger  without  warning  him  of  it, 
they  should  have  found  that  the  risk  was  not 
one  he  had  assumed  by  entering  the  service.'* 

III.  Constnictive  knowledge  of  servant  aa  hear- 
ing upon  the  duty  of  the  master  to  instruct 
Mm. 

As  to  the  duty  of  a  master  to  bring  his  rules 
to  the  knowledge  of  his  servants,  and  the  ef- 
fect of  a  servant's  knowledge  or  ignorance  of  a 
rule  which  he  Is  alleged  to  have  violated.  See 
note  on  "Rules."  Nolan  v.  New  York,  N.  H.  & 
H.  R.  Co.  48  L.  R.  A.  805,  IV.,  XI.  c 

a.  Generally, 

It  is  a  nnlversal  principle  In  jurisprudence 
that,  for  the  purposes  of  legal  responsibility,  im- 
puted and  actual  knowledge  stand  upon  the 
same  footing. 

Knowledge  of  a  risk  may  be  Imputed  to  the 
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A.  The  foreman  hallooed  at  me, — Mr. 
Gbesier  was  the  foreman, — ^telling  me  to  take 
the  pkbce  behind  tbe  edger  at  the  trimmer. 

Q.    On  what  day  was  that? 

A.    On  the  17th  of  September. 

Q.  What  occurred  when  you  todc  your 
place  behind  the  edger  at  the  trimmer  ? 

A,  I  got  back  there;  had  not  been  there  a 
minute,  I  suppose,  when  two  pieces  of  two  by 
fours  oame  throiigfa  the  edger,  and  I  took 
hold  of  them.  They  were  crossed  so  I  could 
not  see  the  saws,  and  to  uncross  them  I  gave 
them  a  push,  and  pushed  my  hajid  through 
the  saw. 

Q.     The  saw  then  cut  off  your  handT 

A.     Yes,  sir. 

Q.     Cut  it  entirely  off?  * 

A,     Except  a  little  skin. 

Q.     Up  to  that  time  had  you  ever  been  em- 


ployed  in  working  about  the  maohinery  of 
the  sawmill  T 

A,    No,  sir. 

Q.  Did  you  have  any  skill  or  knowledge 
about  working  about  machinery  T 

A.    None  at  all;  no,  sir. 

Q.  Did  anyone  instruct  you  about  the 
duties  you  were  about  to  perform  at  the  time 
you  were  behind  the  edger  T 

A.    No,  sir. 

Q.  Did  any  one  warn  you  that  it  was  a 
dangerous  place,  or  explain  the  machinery 
there  to  you? 

A.    Not  that  I  remember ;  no,  sir. 

Q.     Well,  you  do  remember,  don't  yout 

A.     I  do  remember  that  no  one  told  me. 

Q.  Tou  say  Mr.  Chester,  the  foreman, 
called  you  there? 

A,    He  passed  by.    He  was  on  one  side  of 


leryant.  either  on  the  groand  that  the  risk  Is 
one  ordinarily  incident  to  the  employment,  or 
that,  although  extraordinary,  It  is  one  of  which 
a  peraon  of  the  servant's  Intelligence  could  not 
have  failed  to  be  aware  If  he  had  used  due  dll- 
igence  tn  observing  his  environment. 

A  master  "must  warn  them  [his  servants]  of 
all  the  dangers  to  which  they  will  be  exposed  in 
the  course  of  their  employment,  except  those 
which  the  employee  may  be  deemed  to  have  fore- 
seen as  necessarily  incidental  to  the  employment, 
.     .  or  which  may  be  open  and  obvious  to  a 

person    of   his   experience    and    understanding. 

.  .  for]  as  the  employer  [himself]  cannot 
be  deemed  to  have  foreseen."  Wagner  v.  H.  W. 
Jayne  Chemical  Co.  (1892)  147  Pa.  475. 

The  presumption  of  knowledge  in  the  former 
case  Is  one  which  the  employer  Is  always  en- 
titled to  draw  unless  he  has  notice  that  the  per- 
son he  is  hiring  Is  Inexperienced  or  of  less  than 
average  intelligence,  the  most  frequent  illustra- 
tions of  this  limitation  being  furnished  by  the 
decisions  which  deal  with  minors.  (See  V. 
infra. ) 

Precisely  the  opposite  presumption  arises  in 
regard  to  the  servant's  knowledge  of  extraordi- 
nary dangers.  With  these  dangers  the  servant 
Is  prima  facie  unacquainted,  as  he  has'  a  right 
to  rely  upon  the  master's  having  so  far  done 
his  duty  that  the  instrumentalities  of  his  busi- 
ness are  in  a  normally  safe  condition.  Hence, 
In  an  action  in  which  the  servant  seeks  to  re- 
cover on  the  theory  that  he  was  left  by  the 
master  in  ignorance  of  such  a  danger,  the  de- 
fendant has  the  burden  of  proving  that  the 
plain  tiff  ought  to  have  appreciated  the  risk 
without  instruction.  The  effect  of  entertaining 
these  presumptions  will  be  apparent  from  the 
cases  cited  in  the  following  sections : 

The  knowledge  possessed  by  a  foreman  In 
charge  of  a  piece  of  work  is  not  imputed  to  his 
sabordinates,  there  being  no  agency  in  such  a 
case.  Lechman  v.  Hooper  (1890)  52  N.  J.  L. 
253.  Compare  Covey  v.  Hannibal  &  St.  J.  B. 
Co.  (1887)  27  Mo.  App.  170. 

b.  Ordinary  periU  of  an  employmeni,  no  duty 

to  instruct  as  to. 

As  has  just  been  pointed  out,  the  doctrine 
that  an  employer  is  not  bound  to  give  his  em- 
ployee notice  of  the  ordinary  dangers  pertain- 
ing to  a  particular  service  Is  founded  upon  the 
presumption  that  all  persons  engaged  in  it  are 
presumed  to  know  them.  Consolidated  Coal 
Co.  V.  Scheller  (1802)  42  111.  App.  619. 

Similarly,  the  rule  that  servants  are  presumed 
to  contract  against  the  hasards  Incident  to  the 
nervlce  has  been  mentioned  as  limiting  the  obll- 
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gatlon  of  the  master  to  Instruct  his  servant. 
Chicago  A  N.  W.  R.  Co.  v.  Donahue  (1874)  75 
III.  106. 

Hence,  as  It  Is  one  of  the  natural  Incidents 
of  the  handling  of  glass  in  the  processes  of  its 
manufacture,  that  it  will  be  broken  without 
violence  from,  or  the  fault  of,  those  who  handle 
it,  the  employer  Is  under  no  duty  to  Instruct 
them  as  to  the  risk  of  such  fracture.  Myers 
V.  W.  C.  De  Pauw  Co.  (1894)  138  Ind.  690. 

It  Is  error  to  instruct  a  Jury  that  "it  is  the 
duty  of  the  master  to  inform  his  servants  of  all 
danger  in  and  about  the  premises  where  they 
are  required,  by  his  authority,  to  perform  labor." 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Clark  (1883)  108 
111.  118.  The  court  said:  "Railroad  em- 
ployees, as  all  the  books  lay  down  the  doctrine, 
assume  the  ordinary  risks  and  hazards  of  the 
employment.  The  presumption  is  that  the  em- 
ployee understands  the  nature  and  dangers  of 
the  employment  when  he  engages  in  the  service, 
and  if  not,  that  he  will  inform  himself.  It 
would  be  wholly  Impracticable  for  railroads  and 
manufacturers  to  employ  men  of  experience  to 
Inform  each  of  the  hands  that  any  particular 
act  he  Is  required  to  perform  Is  dangeroua  It 
would  be  ruinous  to  such  bodies  to  hire  a  per- 
son to  accompany  every  brakeman  and  other 
employees  to  Inform  them  of  danger  in  the  per- 
formance of  every  duty,  or  of  the  danger  in  the 
manner  of  Its  performance.  It  is  impossible 
that  the  law  can  ever  Impose  such  requirements 
— and  that  is  what  this  Instruction  in  substance 
asserts  as  a  legal  requirement." 

In  Missouri  P.  R.  Co.  v.  Watts  (1885)  63 
Tex.  649,  the  trial  judge  in  substance  Instructed 
the  Jury  that.  If  the  appellee  was  inexperienced 
as  to  the  operation  of  the  business  upon  the 
repair  tracks,  that  It  was  then  the  duty  of  ap- 
pellant to  Instruct  him  as  to  the  rules  and  regu- 
lations respecting  the  same.  This  Instruction 
the  supreme  oourt  held  to  be  incorrect,  saying: 
"Bv  seeking  and  accepting  the  service  the  ap- 
pellee assumed  all  the  risks  incident  to  the  em- 
ployment. It  was  not  the  duty  of  appellant  to 
instruct  him  respecting  the  rules,  regulations, 
and  usages  by  which  the  service  was  governed, 
unless  asked  for  such  Information,  unless  the 
employee  was  known  to  be  an  Inexperienced  per- 
son in  the  business,  and  In  Its  transaction  sub- 
ject to  danger  not  open  to  his  observation, 
known  to  the  employer." 

The  same  result  Is  reached  if  the  situation  Is 
viewed  from  the  standpoint  of  the  principle  ex- 
pressed In  the  maxim,  Bpondet  peritiam  arti$. 

By  entering  an  employment  in  any  capacity 
a  man  holds  himself  out  as  being  competent  to 
perform  the  duties  of  the  position.     McDermott 
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the  rollers.  He  pointed  his  finf^  '^^  ^^* 
and  told  me  to  eo  back  there.  Imt  was  all 
that  passed, — all  he  said. 

Q,  What  is  the  custom  of  the  mill  about 
obevinff  orders? 

A.  If  1  had  not  gone  there,  I  guess  I 
would  have  had  to  go  nome. 

Again: 

Q.  How  far  was  the  saw  that  cut  yooc 
hand  from  where  you  were  put  to  work? 

A.  I  don't  know  exacUy.  I  never  saw 
the  saw;  never  moved  out  of  my  tracks; 
only  gave  the  planks  a  little  push. 

Q.  Are  you  eure  you  did  not  follow  up 
the  planks? 

A.     Quito  sure. 


Q.  When  you  started  to  put  vour  hand 
out  to  follow  it  up,  •  •  .  did  anybody 
say  a^thing  to  you? 

A.  If  they  did,  I  did  not  hear  it.  I  oould 
not  have  heard  a  shotgun  behind  t^t  edger 
when  it  was  running. 

Q.  Anderson  was  just  the  length  of  the 
plank  from  you,  on  the  same  side,  and  work- 
ing sA  the  machine? 

A.    Yes,  sir. 

Q.  You  did  not  hear  him  halloo  at  you, 
and  warn  you  to  let  the  plank  alone? 

A.    No,  sir. 

Again: 

Q.  Mr.  James,  I  will  ask  vou  this  ques- 
tion:    If  you  had  been  warned  and  instruct- 


y.  Atchison,  T.  &  S.  F.  B.  Co.  (1896)  56  Kan. 
319 :  International  &  G.  N.  B.  Co.  v.  Hester 
(1885)  64  Tex.  401. 

Hence,  we  And  it  laid  down  that  the  rule,  that 
an  employer  who  places  a  young  and  inexper- 
ienced person  in  a  dangerous  situation  is  bound 
to  warn  him  of  the  danger,  has  no  application 
to  a  case  where  an  adult  servant  is  injured  in 
the  performance  of  the  ordinary  duties  which 
he  has  deliberately  undertaken,  owing  to  his 
own  failure  to  make  such  use  of  his  senses  as  is 
required  from  a  person  of  average  intelligence, 
when  he  has  the  option  of  doing  something  in 
one  of  two  or  more  ways,  involving  various  de- 
grees of  danger.  Such  a  case  is  governed  by 
the  principle  that,  when  an  adult  person  solicits 
employment  in  a  particular  line  of  work,  the 
act  of  solicitation  Is  an  assertion  on  his  part 
that  he  is  competent  to  discharge  all  the  ordi- 
nary duties  Incident  to  that  employment.  Union 
P.  B.  Co.  V.  Estes  (1887)  37  Kan.  715. 

It  follows,  therefore,  that  the  master  has  a 
right  to  assume  that  an  adult  employee  possess- 
es that  knowledge  which  Is  acquired  by  common 
experience.  Kuchlnsky  v.  French  (1897)  168 
Mass.  68. 

The  employer  may  assume — ^unless  he  has 
knowledge  to  the  contrary — without  a  critical 
examination,  as  was  in  effect  said  in  Pittsburgh, 
C.  &  St.  L.  R.  Co.  V.  Adams  (1886)  105  Ind. 
151,  that  a  person  who  seeks  employment  in  a 
particular  capacity  is  possessed  of  sufficient 
ability  and  experience,  and  Is  of  such  an  age  as 
qualifies  him  to  discharge  the  duties  incident 
to  the  service  applied  for,  and  that  he  is  com- 
petent to  apprehend  and  avoid  ail  the  apparent 
and  obvious  hazards  of  the  service,  as  they  may 
appear  during  its  progress.  Louisville,  N.  A. 
&  C.  R.  Co.  V.  Frawley  (1886)  110  Ind.  18. 

That  the  master  is  not  bound  to  examine  an 
adult  applicant  for  a  position  as  to  his  fitness  or 
knowledge  of  Its  dangers  Is  also  laid  down  in 
O'Neal  V.  Chicago  &  I.  Coal  R.  Co.  (1892)  132 
Ind.  110. 

In  Gulnard  v.  Knapp-Stout  A  Co.  Co.  (1895) 
90  Wis.  123,  however,  the  court  declined  to  hold 
that,  because  the  plaintiff,  some  time  after  he 
was  employed  as  an  oiler,  applied  to  be  retained 
In  that  capacity,  he  thereby  represented  himself 
as  competent  for  the  position  and  assumed  all 
the  risks,  the  special  ground  assigned  being  that 
there  was  no  evidence  or  finding  that  he  was  re- 
taibed  in  his  position  on  account  of  his  request, 
or  that  the  request  had  anything  to  do  with  the 
defendant's  action  In  the  premises. 

Whether  the  master  at  the  time  of  engaging 
the  servant,  or  afterwards,  ought  to  have  in- 
quired whether  he  was  experienced  or  not,  or 
should  have  taken  notice,  under  all  the  facts, 
of  the  probability  that  he  was  not,  nothing  be- 
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ing  said  on  the  subject  by  either  party,  Is  a 
question  for  the  jury.  May  v.  Smith  (1808)  02 
Ga.  95. 

The  fact  that  an  employee  asked  for  no  In- 
structions, and  gave  no  sign  that  he  was  not 
familiar  with  the  method  by  which  an  order 
could  properly  be  obeyed,  will  sometimes 
strengthen  the  Inference  that  there  was  no  cul- 
pability on  the  master's  part  In  omitting  in- 
struct iona  Crown  V.  Orr  (1893)  140  N.  Y. 
450. 

The  express  statement  of  an  employee,  at  the 
time  of  the  contract  of  employment,  that  he  Is 
accustomed  to  the  work,  will,  of  course,  excuse 
the  employer  from  explaining  to  him  peculiar 
dangers  ordinarily  incident  to  such  work.  Steen 
V.  St.  Paul  &  D.  R.  Co.  (1887)  37  Minn.  310. 

Especially  will  this  result  follow  where  the 
servant  deliberately  made  a  false  representation 
as  to  his  familiarity  with  the  work,  in  order 
that  he  might  obtain  employment.  Stanley  v. 
Chicago  &  W.  M.  R.  Co.  (1894)  101  Mich.  202. 

An  employer  has  no  right  to  an  Instruction 
to  the  effect  that  "unless  the  jury  find  that 
the  plaintiff  was  a  man  of  manifest  Imbecility 
their  verdict  must  be  for  the  defendant,  because 
the  defendant  had  a  right  to  assume  that  tne 
plaintiff  would  protect  himself  by  whatever  pre- 
cautions were  necessary."  The  duty  of  instruc- 
tion exists  In  all  cases  where  it  Is  reasonably 
required  by  the  youth,  or  Inexperience,  or  want 
of  capacity  of  the  servant,  and  is  not  confined 
to  cases  where  the  servant  Is  "a  man  of  mani- 
fest Imbecility.**  Atkins  v.  Merrick  Thread  Co. 
(1886)  142  Mass.  431.  (The  instruction  here 
asked  for  was  an  attempted  generalisation  from 
the  remarks  made  by  Judge  Holmes  in  denying 
the  servant  the  right  of  recovery  under  the  spe- 
cial    circumstances     In     Russell     v.     Tlllotson 

(1885)  140  Mass.  201.) 

The  Incompetency  of  a  fellow  servant  Is  not 
an  ordinary  risk  in  such  a  sense  that  the  serv- 
ant is  presumed  to  be  cognizant  of  It  merely 
by  reason  of  the  character  of  the  employment. 
United    States    Rolling    Stock    Co.    v.    Wilder 

(1886)  116  111.  100. 

c.  EiJBiraordinary  risks  of  employment,  master 
prima  facie  bound  to  instruot  servant  with 
regard  to. 

The  risks  which  are  presumed  to  be  unknown 
to  the  servant  by  reason  of  their  extraordinary 
or  unusual  character  are  those  which  arise  from 
some  act  or  omission  on  the  master's  part  re- 
sulting in  the  creation  of  a  new  environment 
more  hasardous  in  some  respects  than  that 
which  the  servant  has  a  right  to  expect.  The 
novelty  of  the  environment  may  be  produced  in 
three  different  ways:  (1)  The  instrumentali- 
ties which  the  servant  has  been  using  or  the 
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«d  about  that  machine,  would  you  have  put 
your  hand  where  it  could  get  cut  off  T 
A.    I  would  not;  certainly  not. 

Another  witneBs's  tetimony  is  as  follows, 
vig.: 

Q,  Mr.  Morris,  were  you  an  employee  of 
the  Rapides  Lumber  Company  when  this 
accident  occurred  T 

A.     I  was. 

Q.  How  long  had  you  been  working  there? 

A.  Well,  I  have  been  working  there, 
off  and  on,  about  four  ^rears. 

Q.  Do  you  know  this  trimmer  at  which 
Mr.  James  got  hurtt 

A.     Yes,  sir;  I  do. 

Q.     Mr.  Morris,  state  whether  you  would 


consider  that  a  dangerous  machine  at  which 
to  place  an  unskillM  workman. 

A,  I  consider  it  quite  dangerous.  I  did 
not  like  to  work  there  myself.  I  call  it  quite 
dangerous. 

Q.  As  a  sawmill  man,  would  you  consider 
it  necessary  to  instruct  and  warn  the  new 
men  that  were  put  there? 

A.    I  would.    Yes,  sir. 

This  question  was  objected  to,  and  the«an- 
swer  of  the  witness  thereto,  as  eliciting  an 
opinion;  and,  same  having  been  overruled, 
the  defendant's  counsel  reserved  a  bill  of  ex- 
ceptions thereto.  In  our  opinion,  the  testi- 
mony sought  to  be  elicited  of  this  witness  is 
not  exclusively  a  matter  of  opinion,  as  it  is 
predicated  upon  the  facts  about  which  he  had 


place  In  which  he  has  been  working  may  under- 
go some  alteration  which  brings  into  existence 
an  additional  danger.  (2)  New  appliances  may 
be  introdaced  by  the  master.  (8)  The  servant 
may  be  transferred  to  new  dntles  or  a  new  place 
of  work.  The  cases  lllnstrating  each  of  these 
situations  will  now  be  reviewed. 

1.  RUks  oriHng  from  a  changed  oonditUm  of 
ih9  inatrumentoMiea  or  place  of  work. 

Compare  also  VII.  infra. 

It  is  **the  duty  of  the  employer  to  Inform  the 
employee  of  increased  danger,  created  by  him  in 
the  change  of  the  machinery,  unless  the  em- 
ployee has  notice,  or  such  changes  and  increased 
danger  are  so  apparent  that  he  ought  to  take 
notice.'*  Hawkins  v.  Johnson  (1886)  105  Ind. 
29,  65  Am.  Rep.  169. 

The  master  of  a  steamer  who  causes  the 
spare-wheel,  which.  In  its  ordinary  condition, 
rested  loosely  upon  the  drum  of  tne  steam-wheel, 
to  be  lashed  so  that  it  would  necessarily  rotate 
wUh  the  drum,  thereby  rendering  the  apparatus 
dangerous  to  anyone  engaged  in  cleaning  it,  and 
gives  no  notice  thereof  to  the  seaman  whose 
duty  it  was  to  clean  the  apparatus  is  liable  for 
injuries  received  by  such  seaman  as  a  result  of 
his  ignorance  of  the  change  which  had  been 
made  In  the  conditions.  Withcofsky  v.  Wler 
<1887)  82  Fed.  Rep.  801. 

An  employer  who  changes  a  dangerous  ma- 
chine used  by  an  employee  In  such  a  manner 
that  it  becomes  more  dangerous  than  it  would 
be  as  ordinarily  used,  and  demands  a  different 
operation.  Is  liable  for  an  Injury  to  the  em- 
ployee resulting  from  a  failure  to  notify  him  of 
the  change  made  In  the  machine.  This  is  not 
a  slight  change  amounting  to  an  "ordinary 
adaptation,"  sueh  as  a  skilled  employee  (here  of 
twenty  years'  experience)  should  anticipate. 
Ryan  v.  Chelsea  Paper  Mfg.  Co.  (1897) '69  Conn. 
454. 

A  master  who.  between  the  time  when  his 
servant  was  last  using  an  appliance,  and  the 
time  when  he  was  injured  thereby,  made  an  es- 
sential alteration  In  the  appliance,  and  so  ren- 
dered it  more  insecure,  is  bound  to  notify  the 
servant  of  the  change.  O'Donnell  v.  Sarg»ut 
(1897)  69  Conn.  476  (spikes  removed  from  the 
feet  of  a  ladder,  the  result  being  that  It  slipped 
on  the  floor  when  the  servant  cllmbad  it). 

An  employer  who  knows,  or  whose  duty  it  Is 
to  know,  that  an  elevator  which  an  employee 
is  obliged  to  use  on  occasions  has  bet'n  under- 
going repairs  which  are  not  completed,  and  that 
the  elevator  Is  out  of  order,  and  who  neglects 
to  inform  the  employee,  who  Is  ignorant  of  that 
fact,  on  a  day  when,  with  the  employer's  knowl- 
edge, the  employee  will  have  occasion  to  use  the 
elevator.  Is  liable  to  the  latter  for  resulting  in- 
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Juries.     Dervin  v.  Herrman  (1890)  26  Jones  A 
S.  193. 

It  is  the  duty  of  the  master  not  to  change 
the  place  of  work  so  as  to  make  It  more  inse- 
cure, without  notifying  the  servant  of  the 
change.  Clark  v.  Listen  (1894)  54  111.  App. 
578. 

An  employee  engaged  in  shoveling  coal  and 
removing  materials  from  a  dock  beneath  a  tres- 
tle does  not  assume  the  risk  incident  to  the 
tearing  down  of  such  trestle  while  he  Is  at  work, 
where  no  notice  is  given  him  that  it  will  be 
done ;  but  it  is  the  duty  of  the  employer  to  noti- 
fy him  of  the  danger.  Northwestern  Fuel  Co. 
V.  Danlelson  (1893)  12  T7.  S.  App.  688,  67  Fed. 
Rep.  915,  6  C.  C.  A.  636. 

It  is  the  duty  of  a  railroad  company  to  noti- 
fy an  engineer  of  the  opening  of  a  switch,  or  lo 
place  over  It  the  customary  warning  signals, 
where,  after  it  has  been  practically  abandoned 
for  a  long  time,  it  is  reopened  for  use  by  the 
company.  Town  ▼.  Michigan  C.  E,  Co.  (1896) 
84  Mich.  214. 

The  liability  of  an  employer  for  Injuries 
which  an  inexperienced  laborer  entirely  ignor- 
ant of  the  conditions  receives  In  consequence 
of  his  being  sent  to  work  In  ground  where  there 
is  an  unexploded  charge  of  dynamite  is  gov- 
erned by  the  principle  that,  where  *'the  master 
provides  the  place  for  his  servant  to  work,  and. 
If  his  acts  create  special  danger,  he  is  not  alone 
chargeable  with  the  positive  duty  to  exercise 
the  utmost  care  and  every  available  precaution 
against  possible  Injury  to  those  who  are  to 
work  there ;  but.  If  danger  Impends,  notwith-. 
standing  the  precautions  taken,  he  is  further 
obligated  to  give  due  Information  and  tlmclv 
warning  to  those  in  his  service  who  arc  igno- 
rant of  Its  extent  before  calling  upon  them  to 
incur  the  risk."  Burke  v.  Anderson  (1895)  34 
U.  S.  App.  132,  69  Fed.  Rep.  814,  16  C.  C.  A. 
442. 

Whether  a  foreman  was  negligent  in  not  noti- 
fying a  switchman  that  a  switch  had  already 
been  turned,  and  that  It  was,  therefore,  unnec- 
essary for  him  to  cross  the  track  to  tenj  It, 
depends  upon  what  the  foreman  should  nave 
foreseen  the  switchman  would  undertake  to  do. 
If  he  was  not  Inforiced  that  the  switch  had  been 
changed  to  the  required  position.  Grant  v. 
Union  P.  R.  Co.  (1891)  45  Fed.  Rep.  673. 

The  fact  that  one  switch  at  a  station  was 
farther  from  a  cattle  guard  than  another  does 
not  constitute  an  unusual  danger  against  which 
a  brakeman  Is  entitled  to  a  special  warning 
when  he  Is  ordered  to  make  a  coupling.  Robin- 
son V.  Chicago,  R.  I.  &  P.  R.  Co.  (1887)  71 
Iowa,  102. 

The  case  should  be  submitted  to  the  Jury, 
where  there  Is  evidence  tending  to  show  that 
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been  interrogated,  and  upon  which  he  was 
requeeted  to  express  his  judgment.  He  had, 
in  the  |)reviou8  question,  been  asked  whether 
he  considered  a  trimmer  saw  a  dangerous 
machine;  anc^  replying  thereto  without  ob- 
jection, he  said  he  considered  it  quite  dan- 
gerous. The  present  question  is^  Being  by 
you  considered  a  dangerous  machine,  ''would 
you  consider  it  necessary  to  instruct  a  new 
man"  to  that  effect?  Taken  in  that  connec- 
tion, it  was  a  proper  question. 

fn  the  further  interrogation  of  this  wit- 
ness, he  stated,  in  confirmation  of  tiie  testi- 
mony of  young  James,  that  Mr.  Chester,  the 
foreman,  said  to  him,  when  assigning  him  to 
duty  at  the  trimmer,  "You  work  over  that 
way,"  pointing  in  the  direction  of  tiie  edger. 
He  states  that  this  was  the  direction  which 
was  given  to  young  James  in  his  presence. 


On  cross-examination  this  witness  was  ask- 
ed the  following  questions,  and  thereto  made 
the  following  replies,  viz. : 

Q.  Well,  are  not  those  two  saws  on  the 
trimmer  in  plain  view  from  almost  anywhere 
around  the  mill? 

A.  I  always  saw  the  saws.  I  knew 
where  they  were.  I  did  not  run  into  them. 
At  the  place  where  this  man  was  working, 
this  board  covers  the  saw,  and  might  worry 
a  person  who  did  not  know  the  saw  was 
tftiere. 

Q.  Well,  is  not  that  saw  in  plain  view  of 
a  man  standing  in  the  proper  place, — ^there 
where  James  was  put  to  work  T 

A,  I  do  not  tnink  it  is.  These  planks 
may  be  rather  in  the  way.  A  man  not  Icnow- 
ing  where  to  look  for  the  saw  might  not  no- 


the  defendant's  agents  put  the  plaintiff  m  a 
place  of  peculiar  danger,  of  which  he  had  no 
knowledge  or  experience,  witbout  informing  him 
of  the  rislcs,  or  instrur'Jpg  him  how  to  avoid 
them.  O'Connor  v.  Adams  (1876)  120  Masa 
427. 

In  Rran  v.  Tarbox  (1883)  185  Mass.  207,  the 
servant,  while  engaged  in  taking  down  an  old 
building,  was  Injured  by  the  collapse  of  a  wall 
which  the  defendant  knew  to  be  unsafe  owing 
to  a  fissure  In  It.  This  being  presumably  a 
circumstance  which  the  servant  was  not  in  a 
position  to  ascertain,  the  master  was  held  lia- 
ble on  the  ground  that  he  had  set  the  servant 
to  work  In  a  place  of  peculiar  danger  without 
giving  him  due  warning. 

Compare  also  Indianapolis  A  C.  R.  Co.  v. 
Love  (1858)  10  Ind.  554,  where  It  was  said  to 
be  negligence  on  the  part  of  a  railroad  company 
to  allow  its  employee  to  pass  over  a  defective 
bridge,  the  condition  of  which  was  known  to 
the  corporation  and  not  known  to  the  servant. 

If  the  master  finds  it  necessary,  as  he  may  at 
times,  to  employ  and  retain  Incompetent  serv- 
ants, he  should  either  inform  their  coemployees 
of  that  fact,  or  give  them  a  reasonable  opportun- 
ity to  acquire  knowledge  of  such  fact,  before 
he  can  screen  himself  from  the  consequences  of 
such  Incompetency.  Chicago,  St.  L.  &  P.  B.  Co. 
V.  Champion  (.1804)  9  Ind.  App.  610. 

2.  Risks  arising  from  the  introduction  of  new 
or  abnormalltf  dangerous  on«){tance«. 

If  the  employer  Introduces,  without  notice  to 
the  employee,  some  new  and  unusual  machinery 
Involving  an  unexpected  or  unanticipated 
danger,  through  the  Introduction  of  which  the 
employee,  while  using  the  care  and  diligence  In- 
cident to  his  employment,  meets  with  an  acci- 
dent like  that  In  Question,  it  is  not  unreasonable 
to  hold  that  the  employer  should  answer  there- 
for in  damages.  O'Nell  v.  St.  Louis,  I.  M.  & 
8.  R.  Co.  (1881)  9  Fed.  Rep.  337. 

A  railroad  company  Is  not  under  obligation 
to  Its  employees  to  discard  the  old  and  adopt 
all  the  new  appliances  that  come  along,  because 
the  new  are  less  dangerous  than  the  old,  yet, 
where  mechanical  devices,  such  as  hand  brakes, 
are  In  use.  and  some  of  them  have  stiff  and 
others  limber  staffs,  differing  from  each  other 
only  in  the  size  of  their  staffs,  and  the  limber 
ones  arc  shown  to  be  Inherently  dangerous  In 
the  hands  of  Inexperienced  brakemen  who  do 
not  understand  how  to  handle  them.  It  certainly 
becomes  the  duty  of  the  employer  to  adopt  and 
use  the  less  dangerous  kind,  or,  if  not,  to  warn 
the  Inexperienced  operator,  placed  In  charge  of 
the  more  dangecrous.  of  their  dangera  and  thus 
do  what  is  reasonable  and  proper  to  prevent 
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his  being  Injured  In  their  use.     Louisville  A  N. 
R.  Co.  V.  BInlon  (1894)  107  Ala.  645. 

A  mere  difference  between  the  couplings  of 
foreign  and  domestic  cars  Is  not  an  extraordi- 
nary risk  in  regard  to  which  a  railway  servant 
Is  entitled  to  receive  a  notification  before  he  can 
be  charged  with  assuming  the  risks  of  handling 
them.  Simms  v.  South  Carolina  R.  Co.  (1880) 
26  S.  C.  490. 

But  the  duty  of  enlightening  the  servant  may. 
In  such  a  case,  be  predicated  from  a  special  cir- 
cumstance, such  as  the  employer's  knowledge  of 
the  servant's  inexperience.  Illinois  C.  R.  Co. 
V.  Price  (1896)  72  Miss.  862.  The  court  re- 
marked :  **Bvery  servant  undertakes  to  assume 
the  known  and  obvious  and  ordinary  risks  Inci- 
dent to  his  employment,  but  If  the  employer  re- 
quire the  servant  to  undertake  the  performance 
of  a  dangerous  or  extra  hasardona  work,  de- 
manding caution  and  more  than  usual  skill,  the 
employer  must  give  the  servant  proper  Instruc- 
tion as  to  the  method  of  executing  the  service 
required,  and  notice  of  the  danger  to  which  .he 
will  be  exposed,  If  he  knows  of  the  Inexperience 
or  Ignorance  of  his  servant  In  and  about  the 
service  to  be  performed." 

The  duty  to  Instruct  an  Inexperienced  serv- 
ant Is  especially  strong,  where  the  couplings  are 
not  only  materially  different  from  those  In  use 
on  the  defendant's  cars,  but  also  from  those 
which  are  In  general  use  on  other  lines.  Mis- 
souri P.  R.  Co.  V.  White  (1890)  76  Tex.  102. 
Compare  also  Grannls  v.  Chicago,  St.  P.  &  K. 
C.  R.  Co.   (1890)  81  Iowa,  444. 

3.  Risks  arising  from  the  servant's  transfer  to 

new  duties. 

For  other  cases  presenting  the  same  or  anal- 
ogous facts,  see  IV.  and  V.  infra,  especially 
the  lattqr  subdivision. 

A  duty  devolves  upon  the  master  of  a  serv- 
ant hitherto  serving  In  the  capacity  of  a  com- 
mon laborer,  before  such  laborer  Is  put 
In  charge  of  dangerous  machinery  with  which 
he  Is  not  acquainted,  to  instruct  and  qualify 
him  for  such  new  duty.  Brennan  v.  Gordon 
(1890)  118  N.  Y.  489,  8  L.  R.  A.  818. 

If  the  nature  and  magnitude  of  the  master's 
work,  whether  It  be  that  of  construction  or 
otherwise,  and  the  number  of  men  engaged  Id 
its  execution,  are  such  that  the  exercise  of  ordi- 
nary care  for  the  safety  and  protection  of  the 
workmen  from  unusual  and  unnecessary  dan- 
gers requires  that  they  be  given  reasonable  or- 
ders, and  that  they  be  not  ordered  from  one  part 
of  the  work  to  another,  without  warning.  Into 
places  of  unusual  danger  and  risks,  which  are 
not  obvious  to  the  senses  and  known  to  them, 
but  which  might  be  ascertained  by  the  master 
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tioe  it.  But  70U  can  Me  the  law  from  where 
he  works. 

Q.  The  plank  Ib  high  enough  up  to  seeun- 
der  itt 

A.  He  can  see  under  it,  or  over  it,  either 
one.  If  he  undertakes  to  look  for  the  saw,  he 
can  see  it. 

The  board  referred  to  by  this  witness  is  the 
swinging  board  that  is  exhibited  in  the  pho- 
tographs, and  is  shown  by  the  testimony  to 
be  employed  as  a  protection  to  the  employees 
against  injury  from  the  small  ends  of  the 
planks  which  are  cut  off  by  the  trimmer 
saws. 

Q,  What  particular  skill  or  experience 
does  it  require  for  a  man  to  go  there  and  do 


that  work, — ^to  put  the  plank  on  the  trim- 
mer? 

A.  It  requires  a  man  who  knows  some- 
thing about  it.  He  must  know  something 
about  it,  or  he  might  do  like  this  man,  ana 
get  his  hand  cut  off. 

Mr.  Julius  Levin,  a  sawmill  proprietor  of 
large  experience,  was  also  interrogated,  with 
the  following  result,  viz.: 

Q.  If  you  should  place  a  sreen  hand  [at 
work]  at  the  machinery,  would  ^ou  not  con- 
sider it  your  duty  to  instruct  hun  as  to  his 
danger  and  duties? 

A.    I  would  have  him  instructed. 

Q.  State  whether  or  not  you  consider 
that  position  I  have  just  mentioned — at  the 


by  a  proper  inspection,  the  absolute  duty  rests 
upon  the  master  to  give  such  reasonable  ordera 
Considerations  of  Justice  and  a  sound  public 
policy  Impose  this  duty  upon  the  master  as  such 
which  he  cannot  delegate  so  as  to  relieve  him- 
self from  the  consequences  of  a  negligent  dis- 
charge of  It.  Where  a  large  number  of  men 
are  employed  upon  the  same  work,  It  is  essential 
that  reasonable  orders,  regulating  their  con- 
duct, and  assigning  to  them  proper  places  In 
which  to  work,  should  be  given.  It  is  the  duty 
and  the  right  of  the  master  to  give  orders  and 
direct  the  places  where  his  servants  shall  work. 
Their  duty  ii  Instant  and  absolute  obedience, 
uiless  It  be  obvious  to  them  that  such  obedience 
will  expose  them  to  unusual  dangers.  Dispatch, 
discipline,  and  the  safety  of  person  and  prop- 
erty in  the  execution  of  work  Imperatively  re- 
quire that  the  master  should  order  and  the  serv- 
ant obey.  It  would  be  practically  Impossible 
to  carry  on  a  work  of  any  magnitude  on  any 
other  basia  A  workman,  when  ordered  from 
one  part  of  the  work  to  another,  cannot  be  al- 
lowed to  stop,  examine,  and  experiment  for  him- 
self, in  order  to  ascertain  If  the  place  assigned 
to  him  is  a  safe  one ;  and  therefore,  in  obeying 
the  order,  while  he  assumes  obvious  and  ordi- 
nary risks,  he  has  a  right  to  rely  upon  a  faith- 
ful discharge  of  the  master's  duty  to  use  ordi- 
nary care  to  warn  and  protect  him  against  un- 
usual dangers.  Carlson  v.  Northwestern  Teleph. 
Exch.  Co.  (1896)  (53  Minn.  438. 

A  charge  to  the  effect  that  a  foundry  superin- 
tendent when  about  to  order  an  extra-hazardous 
piece  of  work  to  be  done  is  under  no  obligation 
to  warn  workmen  not  then  present,  but  whose 
duties  may  call  them  to  the  place  at  any  mo- 
ment, is  rightly  refused.  Glrard  v.  St.  Louis 
Car- Wheel  Co.    (1801)   46  Mo.  App.  79. 

If  the  Injury  was  received  by  the  servant 
while  doing  work  outside  the  scope  of  his  em- 
ployment. It  becomes  a  material  question 
whether  he  was  acting  under  proper  authority, 
for  It  Is  clear,  upon  general  principle,  that  negli- 
gence cannot  be  predicated  of  the  master*!  omis- 
sion to  Instruct  a  servant  as  to  work  which  he 
wail  neither  expected  nor  ordered  to  do.  Lels- 
tritx  V.  American  Zylonlte  Co.  (1891)  154  Mass. 
.'{82:  Glllen  v.  Rowley  (1800)  134  Pa.  209; 
Hinckley  v.  Horazdowsky  (1890)  183  111.  359, 
8  L.  R.  A.  490;  Stewart  v.  Patrick  (1892)  5 
Ind.  App.  60. 

Thus,  where  a  master  does  not  require  his 
servant  to  repair  machinery  used  by  the  latter, 
when  out  of  order,  but  has  a  machinist  employed 
to  perform  that  duty,  to  whom  the  servant  Is 
required  to  report  in  case  the  machinery  be- 
comes out  of  order,  it  is  not  required  of  the 
master  to  Instruct  the  servant  as  to  the  manner 
of  repairing  or  the  danger  of  attempting  it,  and 
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in  case  the  servant  does  attempt  it  without  or- 
ders, and  Is  injured,  the  master  is  not  liable. 
McCue  V.  National  Starch  Mfg.  Co.  (1894)  142 
N.  Y.  106. 

Where  the  foreman  told  the  plaintiff,  who 
was  employed  to  load  cars,  to  fix  up  the  dump 
car  as  a  mill  temporarily,  as  well  as  he  could, 
this  order  cannot  be  construed  into  a  direction 
to  incur  any  danger,  or  to  go  to  any  part  of 
the  mill,  or  to  saw  a  piece  of  scantling  on  any 
saw  he  might  select.  The  rights  of  the  parties 
must,  in  such  a  case,  be  determined  by  the  rule 
that  the  master  Is  under  no  duty  of  spe- 
cially guarding  d.ingerous  machinery,  or  of  giv- 
ing special  warning  as  to  the  dangers  arising 
therefrom,  as  respects  persons  who,  without  au- 
thority, go  Into  places  where  su<^  machinery 
is  in  operation.  Llndstrand  v.  Delta  Lumber 
Co.  (1887)  65  Mich.  254. 

The  absence  of  any  specific  order  from  the 
master  does  not,  however,  operate  as  a  con- 
clusive bar  to  the  servant's  action  under  such 
circumstances.  He  may  still  rely  on  the  duty 
of  the  master  to  Instruct  him,  If  the  employer 
knew  that  he  had  engaged,  or  was  likely  to  en- 
gage, in  the  work  from  which  his  Injury  re- 
sulted. Lelstrltz  v.  American  Zylonlte  Co. 
(1891)  154  Masa  382. 

The  same  principle  applies  where  such  knowl- 
edge is  possessed  by  a  representative  of  the 
master.  Thus,  In  Donahoe  v.  Old  Colony  R.  Co. 
(1891)  153  Mass.  350,  the  defendant  contended 
that  a  conductor*  who  left  his  train  before  the 
accident  happened  was  not  negligent  in  omit- 
ting to  tell  the  plaintiff  of  a  broken  draw-bar, 
because  the  movements  of  the  train  and  the 
coupling  and  uncoupling  of  cars  were  wholly 
under  his  direction,  and  a  brakeiuan  was  not 
expected  to  uncouple  cars  without  his  orders. 
The  court,  however,  said  that,  when  the  con- 
ductor permitted  it  to  proceed  without  him,  it 
might  properly  be  inferred  by  the  Jury  that  he 
expected  and  permitted  such  thiugs  to  be  done 
as  were  necessary  in  the  management  of  the 
train  until  he  should  rejoin  it,  withitut  a  specific 
order  from  himself  for  each  particular  act ;  and 
If  so  that  It  migbt  properly  be  found  to  have 
been  negligence  on  his  part  to  omit  to  tell  the 
plaintiff  of  the  broken  draw-bar. 

The  situation  which  result!  when  the  servant 
Is  ordered  by  the  master  to  perform  temporary 
service  beyond  and  without  the  scope  of  that 
which  he  has  engaged  to  do,  is  thus  discussed 
In  a  recent  case:  "The  master  may  not  law- 
fully expose  his  servant  to  greater  risks  than 
those  pertaining  to  the  particular  service  for 
which  he  has  engaged,  and  against  which  the 
servant,  through  want  of  skill,  or  by  reason  of 
tender  age  or  physical  inability,  could  not  pre- 
sumably defend  himself,  if  unapprised  of  the 
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trimmer — a  danfferous  position,  particularly 
for  a  green  hand. 

A,  All  positions  behind  anj  saw  are  dan- 
geroiLB,  if  a  person  is  not  very  careful. 

Q.  It  requires  a  good  deal  of  skill  and  ao- 
tivity. 

A.    A  great  deal  of  care  and  watching. 

The  foregoing  is  a  fair  sununary  of  plain- 
tiff's evidence,  though  there  are  some  gen- 
eral statements  of  the  defendant'6  witnesses 
which  differ  therefrom  in  minor  particulars. 

The  testimony  of  Mr.  Chester,  foreman  of 
defendant's  mill,  is  of  the  following  tenor, 
via,: 

Q.    How  long  had  you  been  working  at 


this  mill  of  the  Rapides  Lumber  Company 
when  this  aooident  nappened  to  Mr.  Tony 
James? 

A.  I  had  not  been  there  but  a  short  while, 
probably  a  month  or  six  weeks.  I  went  to 
work  on  the  28th  of  July. 

But  he  was  foreman  at  the  time  of  the  ac- 
cident.   Again : 

Q.  When  you  told  Mr.  James  to  go  in 
there, — i.  e.,  to  the  trimmer  machine,— and 
take  Boone's  place,  did  he  make  any  objec- 
tion to  it? 

A.    He  did  not. 

Q.  WoA  it  done  suddenly,  or  hurriedly, 
or  in  such  a  way  that  he  was  obliged  tot 

A.    I  simply  told  him  to  take  Uiat  poei- 


danger.  He  Is  bound  to  warn  the  servant  of 
the  danger  If  it  be  not  obvlons,  and  to  Instruct 
him  how  it  may  be  avoided.  If,  however,  the 
servant  be  of  mature  years,  and  of  ordinary 
intelligence  and  experience,  he  is  presumed  to 
know  and  comprehend  obvious  dangers.  In  such 
case  the  master  is  not  liable  for  injury  happen- 
ing to  the  servant  in  the  performance  of  dan- 
gerous work  without  the  scope  of  his  engage- 
ment for  service,  merely  because  he  has  been 
directed  by  the  master  to  perform  such  work. 
If  the  servant  Is  possessed  of  knowledge  and 
experience  sufficient  to  comprehend  the  danger, 
and  without  objection  undertakes  the  service, 
the  master  is  not  liable  for  injury  received  by 
the  servant  in  such  new  and  more  dangerous  em- 
ployment. Cole  V.  Chicago  A  N.  W.  B.Co.  (1888) 
71  Wis.  114 :  Pauls  V.  Florence  Mln.  Co.  (1891) 
80  Wis.  850;  Dougherty  v.  West  Superior  Iron 
&  S.  Co.  (1804)  88  Wis.  343 ;  Buzzell  v.  Laconla 
Mfg.  Co.  (ISGl)  48  Me.  113,  121,  77  Am.  Dec 
212.  The  liability  upon  the  master  in  cases  of 
Injury  to  the  servant  received  In  a  dangerous 
employment  outside  of  that  for  which  he  bad  en- 
gaged arises,  therefore,  not  from  the  direction  of 
the  master  to  the  servant  to  depart  from  the  one 
service  and  to  engage  in  the  other  and  more 
dangerous  work,  but  from  failure  to  give  proper 
warning  of  the  attendant  danger  in  cases  where 
the  danger  is  not  obvious,  or  where  the  servant 
is  of  Immature  years,  or  unable  to  comprehend 
the  danger.**  Reed  v.  Stockmeyer  (1896)  34 
U.  S.  App.  727,  74  Fed.  Rep.  186,  20  C.  C.  A. 
381. 

In  Qulnn  v.  Johnson  Forge  Co.  (1892)  0 
Houst.  (Del.)  388,  the  Jury  were  instructed  that 
a  master  Is  bound  to  warn  a  servant  set  to  work 
upon  machinery  of  whose  management  he  is 
ignorant,  and  which  is  not  part  of  the  work  he 
has  agreed  to  perform,  of  the  dangers  incident 
tuereto. 

In  Whltelaw  v.  Memphis  A  C.  R.  Co.  (1886) 
16  Lea,  391,  the  court  said  with  regard  to  the 
case  under  review :  "If  the  plalntlCT  had  never 
in  fact  been  employed  In  the  particular  work 
specified  in  the  declaration,  and  was  Ignorant  of 
the  proper  tools  to  perform  it  with  safety,  and 
the  work  was  such  as  only  a  skilled  mechanic 
could  perform  without  risk,  it  was  the  duty  of 
the  railroad  company  to  see  that  he  was  proper- 
ly instruted  as  to  the  danger  of  the  work,  and 
to  furnish  him  with  suitable  tools  to  do  the 
work  as  an  experienced  mechanic  would  do  it." 

A  company  is  liable  for  personal  Injuries  to 
an  employee  caused  by  running  a  heavy  crane 
used  in  moving  machinery  against  him  while 
he  was  in  a  dangerous  position  under  the  fore- 
man's orders,  where  his  ordinary  duties  were 
those  of  helper  In  a  boiler  shop,  and  he  bad 
never  before  performed  such  service,  and  was 
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not  warned  or  instructed  by  the  foreman,  and 
the  crane  was  started  without  any  signal  or  any 
lookout  provided  or  precaution  taken  to  warn 
him  of  its  approach.  Michael  ▼.  Roanoke  Mach. 
Works  (1894)  90  Va.  492. 

It  is  not  without  the  scope  of  the  employ- 
ment of  one  employed  in  a  car  shop  to  do  gen- 
eral work, — such  as  lifting,  carrying  timber, 
painting,  etc.. — to  assist  in  lifting  a  car  upon 
its  trucks  with  a  steam  winch,  so  as  to  render 
the  employer  liable  for  injuries  sustained  on  the 
ground  of  failure  to  warn  him  of  the  danger, 
Where  the  like  service  had  been  rendered  on 
other  prior  occasions  by  him  and  his  fellows. 
Findlay  v.  Rnssel  Wheel  &  F.  Co.  (1896)  10$ 
Mich.  286. 

A  street-railway  company  which  puts  a  aerr- 
ant  to  work  on  the  spur  of  the  moment  to  repair 
a  car  in  a  position  unfamiliar  to  him  is  bound 
to  apprise  him  as  to  the  dangers  of  the  situa- 
tion. Stucke  V.  Orleans  R.  Co.  (1898)  50  La. 
Ann.  188  (switch  inadvertently  left  open  al- 
lowed car  to  run  against  the  one  under  repair). 

So,  it  is  negligence  of  the  foreman  of  a  steam 
sawmill  to  call  upon  one  of  its  (here  a  minor 
nineteen  years  old)  employees,  suddenly  and  on 
the  spur  of  the  moment,  to  take  a  position  In 
the  mill  that  is  dangerous,  without  giving  him 
any  Instruction  or  explanation  whatever  of  the 
movements  of  the  machinery,  or  the  risk  and 
hazard  of  the  employment,  with  which  the  em- 
ployee had  neither  a  previous  knowledge  nor 
acquaintance.  James  v.  Rapidis  Lumber  Co. 
(Small  trimmer  saw  cut  off  plalntiCT's  hand  Im- 
mediately after  he  went  to  work.) 

Whether  the  raising  of  an  immense  iron 
smoke  stack,  and  placing  It  In  position  on  a  base 
prepared  for  It,  is  an  operation  which  requires 
such  special  skill  or  knowledge  that  a  servant 
previously  employed  as  a  blacksmith,  who  is 
called  upon  to  assist  in  pulling  upon  the  rope 
of  the  hoisting  apparatus,  is  entitled  to  instruc- 
tions as  to  the  dangers  of  the  work,  is  a  ques- 
tion for  the  Jury.  Consolidated  Coal  Co.  v. 
Haenni  ri893)   146  III.  614. 

An  employer  is  not  ipso  facto  liable  for  In- 
juries to  an  employee  employed  to  do  other 
work,  in  setting  him  to  work  upon  a  dangerous 
machine,  although  he  does  not  understand  the 
danger,  where  the  machine  is  perfect  in  its 
construction  and  operation.  National  Malle- 
able Castings  Co.  ▼.  Luscomb  (1896)  2  Ohio 
Dec  636. 

An  employer  is  liable  for  injuries  to  a  car- 
penter employed  upon  the  ground  from  the  fall- 
ing of  a  chimney  stack  which  was  being  painted, 
through  the  painter's  use  of  a  swinging  scaCTold, 
notwithstanding  he  warned  the  painter  that  the 
stack  was  too  shaky  to  so  paint  it,  where  he  had 
reason  to  anticipate  that  the  painter  was  going 
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tion,  and  he  just  walked  in,  and  went  at  it. 
I  went  back  into  the  file  room,  etc. 

In  conclusion  we  will  refer  to  the  state- 
ment of  Mr.  Anderson,  who  was  the  associ- 
ate of  young  James,  and  saw  the  accident, 
and  thus  describee  it,  viz,:  "There  were 
two  two  by  fours,  and  Mr.  James  and  I 
caught  hold  of  a  piece  of  lumber ;  he  caught 
one  end,  and  I  caught  the  other;  and  we  car- 
ried it,  and  put  it  on  the  trimmer  chains; 
and  one  of  the  two  by  fours  got  on  top  of  the 
other  two  by  four,  and  Mr.  James  undertook 
to  shove  one  off  the  other,  and  carried  his 
hand  up  onto  the  saw."  He  then  stated  that 
in  making  this  movement  young  James 
n^oved  just  a  little  from  his  position  in 
the  effort  to  push  the  planks,  and  that  as  he 
did  so  "he  hallooed  as  loud  as  he  could  to 


let  it  alone, — ^that  he  just  screamed, — ^but  he 
followed  the  timber  until  it  got  to  the  saw." 
In  so  doing  younj^  James  was  attempting 
the  performance,  ignorantly,  of  an  office 
which  the  machinery  was  provided  to  do 
without  his  aid;  and  this  was  evidently  the 
result  of  his  inexperience  and  want  of  in- 
formation as  to  his  duties.  No  particular 
analysis  of  the  foregoing  testimony  is  deemed 
necessary.  That  the  employment  to  which 
young  James  was. assigned  was  dangerous, 
we  make  no  doubt.  We  think  the  dangerous 
character  of  the  trimmer  saw  is  made  clear 
by  the  testimony,  and  is  made  apparent  by 
the  photographs.  To  our  thinking,  the  mere 
recital — even  as  it  is  related  in  the  defend- 
ant's answer — of  the  occurrence  'discloses  a 
prima  facie  case  of  negligence  on  the  part 
of  the  defendant.     Tlie  proof  discloses  a  total 


upon  the  stack  with  a  swinging  scaffold,  and 
took  DO  means  of  warning  such  carpenter  or 
other  employees  near  the  stack.  Olmstead  v. 
Distilling  &  Cattle  Feeding  Co.  (1805)  35  Ohio 
Zu  J.  133. 

d.  Fact  thai  danger  was  or  teas  not  discover- 
able  by  the  exercise  of  ordinary  care,  duty  of 
instruction  discussed  with  reference  to. 

See  also  sabd.  V.  infra,  as  to  the  construc- 
tive knowledge  of  minors. 

In  stating  the  three  general  prerequisites  to 
the  maintenance  of  an  action  for  a  breach  of 
the  duty  of  Instruction  we  referred  to  a  princi- 
ple which  logically  connotes  the  doctrine  that 
a  master  is  under  no  duty  to  Instruct  a  servant 
as  to  the  existence  of  ordinary  perils,  and 
which.  In  practice,  very  materially  modifies  the 
operation  of  the  rule  that  a  master  is  bound  to 
instruct  a  servant  as  to  extraordinary  perils. 
The  existence  of  the  duty,  as  was  then  pointed 
oat.  is  necessarily  negatived  or  predicated,  ac- 
cording as  the  servant  is  or  is  not  legally 
chargeable  with  the  oossession  of  that  Infor- 
mation which  he  would  have  acquired  as  a  re- 
sult of  the  instruction  alleged  to  have  been  ob- 
ligatory on  the  master. 

The  true  scope  and  force  of  this  principle 
will  be  most  clearly  indicated  by  considering  it 
under  both  Its  aspects, — that  which  bars  the 
servant's  action,  and  that  which  permits  tHm  to 
recover. 

1.  No  duty  to  instruct  where  knowledffe  im- 
puted to  the  servant. 

Viewed  from  one  side,  the  principle  appears 
Id  the  form  that  no  duty  to  Instruct  a  servant 
can  be  predicated  of  a  case  in  which  the  In- 
struction will  not  add  to  the  knowledge  which 
tinder  the  circumstances  Is  attributed  to  him. 
Uooney  v.  Bewail  &  D.  Cordage  Co.  (1894)  161 
Mass.  153. 

**In  the  early  cases  the  doctrine  [as  to  In- 
stmctlon]  was  apnlieii  in  favor  of  boys.  In 
favor  of  adnlts  It  should  be  applied  with  great 
caution.  Where  the  elements  of  the  danger  are 
obvious  to  a  person  of  average  Intelligence  using 
due  care,  it  would  t>e  unreasonable  to  require 
an  employer  to  warn  his  emoloyee  to  avoid  dan- 
{;ers  which  ordinary  prudeuce  ought  to  make 
him  avoid  without  warning.  The  mere  fact 
that  he  cannot  tell  the  exact  degree  of  the  dan- 
frer  If  the  nature  and  character  of  It  can  easily 
l>e  seen  Is  not  enough  to  require  warning  and  in- 
struction to  a  man  of  full  age  and  average  In- 
telligence. Something  may  properly  be  left  to 
the  Instinct  of  self-preservation,  and  to  the 
exercise  of  the  ordinary  faculties  which  every 
nan  should  use  when  his  safety  Is  known  to  be 
4i  L.  R.  A.  < 


Involved — citing  Russell  v.  Tillotson  (1885)  140 
Mass.  201 ;  Clrlack  v.  Merchants'  Woolen  Co. 
(1888)  146  Mass.  182;  Goodnow  v.  Walpole 
Emery  Mills  (1888)  146  Mass.  261.  267 ;  Carey 
V.  Boston  &  M.  B.  Co.  (1893)  158  Mass.  228, 
231 ;  Connolly  v.  Eldredge  (1894)  160  Mass. 
566 :  Rooney  v.  Sewall  &  D.  Cordage  Co.  (1894) 
161  Mass.  153,  160  -.Wilson  v.  Steel  Edge  Stamp- 
ing &  Retlnnlng  Co.  (1805)  163  Mass.  315.'* 
Stuart  V.  West  End  Street  R.  Co.  (1895)  163 
Mass.  391. 

No  duty  to  Instruct  can  be  predicated  In  a 
case  where  it  Is  only  by  a  want  of  ordinary  care 
and  observation  that  the  servant  could  have 
failed  to  know  of  the  true  state  of  affairs. 
Campbell  v.  Mullen  (1895)  60  111.  App.  497. 

In  other  words,  the  employer  is  under  no  legal 
obligation  to  warn  a  servant  of  dangers  which 
"any  man  of  ordinary  intelligence  in  the  exer- 
cise of  ordlanry  care  .  .  .  could  not  have 
failed  to  see  and  comprehend."  Johnson  v. 
Ashland  Water  Co.  (1890)  77  Wis.  61. 

Or.  as  the  doctrine  may  also  be  put,  the  duty 
resting  on  the  master  to  instruct  or  warn  the 
servant  as  to  the  risks  of  his  employment  "does 
not  extend  to  dangers  open  to  ordinary  obser- 
vation, except  in  cases  of  youth,  inexperience. 
Ignorance,  or  want  of  capacity  of  the  servant.'* 
Collins  V.  Laconia  Car  Co.  (1896,  N.  H.)  38  Atl 
1047. 

For  this  reason  a  charge  Is  erroneous  which 
In  effect  declares  that,  given  an  un instructed, 
inexperienced  employee,  not  comprehending  the 
danger,  but  using  ordinary  care,  and  an  Injury 
to  such  an  employee  caused  by  that  danger,  a 
recovery  must  follow ;  for,  under  such  an  In- 
struction, the  employee  would  be  able  to  recover 
even  though  the  danger  was  one  which  he  ought 
to  have  appreciated.  Craven  v.  Smith  (1894) 
89  Wis.  119. 

So,  a  charge  which  leaves  to  the  Jury  to  say 
whether,  as  a  matter  of  fact,  the  plaintiff  knew 
what,  according  to  his  own  testimony  he  did 
know,  and  whether  he  could  appreciate  a  danger 
which  he  was  Just  as  much  bound  to  appreciate 
as  the  defendant  was, — here  the  liability  of  a 
stool  to  slip  on  a  greasy  floor, — -.and  thus  im- 
pliedly authorizes  a  finding  that  the  defendant 
was  guilty  of  an  omission  of  duty  In  falling  to 
warn  the  plaintiff  as  to  the  danger,  Is  errone- 
ous and  a  ground  for  ordering  a  new  trial,  even 
though  tlic  court  may  also  have  charged  the  Jury 
that  it  was  unnecessary  to  instruct  the  plain- 
tiff if  he  knew  the  conditions  and  the  danger 
which  was  likely  to  result  therefrom.  Koehler 
V.  Syracuse  Specialty  Mfg.  Co.  (1896)  12  App. 
Dlv.  60. 

This  principle  Is  applicable,  even  where  the 
obligation  to  Instruct  would  otherwise  arise,  as 
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want  of  knowledge  on  the  part  of  young 
James  of  the  situation,  and  of  the  duties  he 
was  expected  to  perform,  and  of  which  he 
was  vouchsafed  not  a  word  of  information 
or  instruction  by  the  defendant's  foreman. 
Suddenly  called  upon  by  the  company's  fore- 
man to  undertake  the  performance  of  a  del- 
icate and  important  duty,  in  a  sawmill,  in 
full  operation,  and  supply  the  place  of  a  sick 
man  who  had  been  engaged  thereat  for  about 
two  years,  without  warning  or  precaution, 
young  James  was  unwittingly  cast  into  the 
teeth  of  a  small  saw,  which  cut  his  left  hand 
off  within  twenty  seconds  after  he  had  as- 
sumed its  performance.  Plaintiff's  counsel 
graphically  describes  the  situation  thus: 
Into  this  trap  of  flying  wheels,  machinery, 
belts,  and  whistling  saws,  noise,  dust,  plank, 
and  rollers,  Chester  thrust,  without  a  mo- 


ment's warning,  advice,  instruction,  or  prep- 
aration, a  boy,  a  minor,  who  knew  nothing 
of  its  dangers."  It  is  quite  out  of  the  ques- 
tion for  us  to  affirm,  under  these  circumstan- 
ces, that  young  James  had  assumed  the  re- 
sponsibility of  the  dangers  of  the  positioa 
to  ^  which ^  he  had  been  assigned,  in  our 
opinion  his  right  to  recover  damages  of  the 
defendant  is  very  clear,  under  the  provisions 
of  the  Code  (Rev.  Civ.  Code,  arts.  2315,  2317, 
2320),  and  likewise  under  the  construction 
of  the  general  law  applicable  to  master  and 
servant  which  is  given  in  the  decisions  cited 
in  Stucke  v.  Orleans  R.  Co.  50  La.  Ann.  188, 
omitting  those  appertaining  to  fellow  serv- 
ants as  not  pjertinent  to  the  issue.  Under  all 
the  authorities,  it  is  the  recognized  and 
bounden  duty  of  the  master  to  provide  a  rea- 
sonably safe  place  at  which  his  servant  i* 


where  there  Is  an  Increase  In  the  risks  of  the 
employment.  Pullman  Palace  Car  Co.  v.  Laack 
(1892)  143  III.  242,  18  L.  R.  A.  215;  Hawkins 
V.  ,Tohnson  (1886)  105  Ind.  20.  55  Am.  Rep.  169. 

So,  It  has  been  said  that  the  rule  which  makes 
It  the  duty  of  a  master  not  to  expose  a  servant 
to  any  abnormal  perils  without  warning  Is  sub- 
ject to  the  qualification  that,  "If  the  risk  and 
danger  to  which  the  service  required  to  be  per- 
formed exposes  the  servant  are  plainly  appar- 
ent, both  the  instrumentality  to  be  employed 
by  the  servant  In  performing  the  required  serv- 
ice and  the  danger  to  be  encountered  in  the  use 
of  the  instrumeutality  belug  obvious,  so  as  that 
there  shall  cease  to  be  necessity  for  Instruction 
or  warning,  the  employer  may  remain  silent, 
and  leave  the  servant  to  avoid  clearly  seen  dan- 
ger by  the  reasonable  use  of  his  own  faculties." 
Illinois  C.  R.  Co.  V.  Price  (1895)  72  Miss.  862. 

The  omission  of  an  employer  to  notify  a 
servant  of  the  removal  of  some  tackling  sup- 
porting the  rafters  of  a  building,  on  which  he 
was  working,  the  result  being  that  the  building 
fell,  Is  not  in  Itself  negligence,  as  he  must  be 
held  to  have  known  what  was  clearly  visible 
to  his  sight.  The  true  question  for  the  Jury, 
under  such  circumstances,  Is  whether  the  em- 
ployer acted  with  reasonable  prudence  in  com- 
pliance with  the  rule  which  requires  him  to  pro- 
vide for  the  safety  of  his  servants  to  the  best 
of  his  Judgment.  Bykes  v.  Packer  (1882)  99 
Pa.  465. 

The  following  cases  will  furnish  sufficient  il- 
lustrations of  the  various  words  and  phrases 
used  in  describlnflr  dangers  of  this  class,  all  of 
them  being  clearly  expressive  of  the  Idea  that 
the  failure  of  the  servant  to  observe  them  in- 
dicates a  want  of  due  care : 

Dangers  which  the  servant  "can  at  a  glance 
observe  for  himself."  Simms  v.  South  Caro- 
lina R.  Co.  (1886)  26  S.  C.  490. 

Elements  of  the  danger  so  obvious  to  a 
eareful  person  of  average  Intelligence  that  ordi- 
nary prudence  should  make  him  avoid  them 
without  warning.  BJbjian  v.  Woonsocket  Rub- 
ber Co.    (1895)    164  Mass.   214. 

Danger  "so  simple  that  it  can  as  well  be  as- 
certained at  a  single  view  as  at  many."  Hatha- 
way V.  Michigan  C.  R.  Co.  (1883)  51  Mich.  253, 
47  Am.  Rep.  5u9. 

Dangers  which  the  servant  "may  see  and  guard 
against  as  well  as  could  the  master  himself, 
if  present,  or  anyone  else"  deputed  by  him. 
Houston  &  T.  C.  R.  Co.  v.  Strycharski  (1894)  6 
Tex.  Civ.  App.  555. 

"Obvious"     dangers.       Connors     v.     Morton 

(1894)    160  Mass.  333;   Cirlack  v.  Merchants' 

Woolen  Co.   (1890)    151  Mass.  152,  6  L.  R.  A. 

783 ;   Hoyle   v.   Excelsior   Steam    Laundry   Co. 
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(1894)  95  Ga.  34  :  Gibson  v.  Oregon  Short  Line 
R.  Co.  (1893)  23  Or.  493:  Bohn  v.  Havemeyer 
(1880)  114  N.  Y.  296:  Brady  v.  LudJow  Mfg. 
Co.  (1891)  154  Mass.  468:  Rooney  v.  Sewall  & 
D.  Cordage  Co.  (1894)  161  Mass.  153;  Cos- 
tello  V.  Judson  (1880)  21  Hun,  396:  Mississippi 
River  Logging  Co.  v.  Schneider  (1896)  34  U.  S. 
App.  743,  74  Fed.  Rep.  195,  20  C.  C.  A.  890. 

Dangers  "obvious  even  to  a  casual  observ- 
er." Flndlay  v.  Russel  Wheel  &  Foundry 
Co.  (1896)  108  Mich.  286. 

Dangers  "obvious  to  anyone  of  ordinary  ca- 
pacity." Connolly  v.  Eldredge  (1894)  160 
Mass.  566. 

Dangers  "so  open  and  obvious  that  by  the  ex- 
ercise of  care  he  [the  servant]  would  know  of 
them."  Yeager  v.  Burlington,  C.  R.  A  N.  R.  Co. 
(1894)   93  Iowa,  1. 

Dangers  "open  and  apparent  to  casual  ob- 
servers." Hogele  V.  Wilson  (1892)  5  Wash. 
160. 

Dangers  "open  and  obvious  to  the  senses.'*^ 
Railsback  v.  Wayne  County  Turnp.  Co.  (1894) 
10  Ind.  App.  622. 

Dangers  "plain  and  open  to  observation.**' 
Dougherty  v.  West  Superior  Iron  &  S.  Co. 
(1894)   88  Wis.  343. 

Dangers  "open  to  the  ordinary  observation 
of  any  person  using  reasonable  care  and  pru- 
dence." East  Tennessee,  V.  A  G.  R.  Co.  v.  Tur- 
vavine  (1892-93)  97  Ala.  122. 

"Apparent"  dangers.  Wolter  v.  Harrison 
Wire  Co.  (1883)  14  Mo.  App.  692 ;  Campbell  v. 
Mullen  (3895)  60  111.  App.  497. 

Dangers  "apparent  to  ordinary  observation." 
Kean  v.  Detroit  Copper  &  Brass  Rolling  Mill» 
(lo87)  66  Mich.  277. 

Dangers  "apparent  on  mere  casual  observa- 
tion." Vilas  V.  Yanderbilt  (1897)  20  Misc. 
51. 

Dangers  "apparent  to  the  servant  and  with- 
in his  comprehension."  Bohn  v.  Havemeyer 
(1887)  46  Hun,  557,  Affirmed  in  (1889)  1^4 
N.  Y.  296. 

Dangers  "apparent  from  brief  observation  and 
experience."     De  Souza  v.  Stafford  Mills  (1892) 
155  Mass.  476. 

The  master  Is  not  required.  In  order  to  re- 
lieve himself  of  liability,  to  show  that  the  at- 
tention of  the  servant  was  called  to  the  special 
risk  from  which  an  injury  resulted,  if  the  gen- 
eral dangers  of  the  situation  were  apparent. 
Goodridge  v.  Washington  Mills  Co.  (1893)  160^ 
Mass.  234. 

Thus,  where  employees  of  a  railroad  company 
know  that  the  road  runs  through  pasture  land, 
and  that  the  road  is  not  fenced,  it  is  not  the- 
duty  of  the  company  to  notify  them  at  what 
particular  place  cattle  may  be  expected  to  be 
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to  work,  and  to  see  to  it  that  he  is  not  ex- 
posed to  unnecessary  risks  in  the  course  of 
his  employment.  And  in  order  that  a  dan- 
girous  service  be  intelligently  undertaken 
by  his  servant,  it  is  Uie  duty  of  the  master 
sufficiently  to  acquaint  him  with  its  risks 
and  dan^rs,  and  give  him  a  fair  knowledge 
of  the  situation  at  the  time  of  his  employ- 
ment. Failing  in  either  of  the  forcing 
particulars,  the  master  will  be  held  liable 
for  whatever  injury  results  to  the  servant. 
Coolcy,  Torts,  §  550;  Ryan  v.  Fowler,  24  N. 
Y.  410,  82  Am.  Dec.  315;  Perry  v.  Marshy  26 
Ala.  659:  Homer  v.  Nicholson,. 56  Mo.  220; 
Wheeler  v.  Wason  Mfg.  Co.  135  Mass.  294; 
Xa«on  V.  West,  78  Me.  253.  In  iimith  v. 
Mlars,  40  La.  Ann.  527,  this  court  said 
that  Hie  servant  "assumes  the  risk  only  of 
such  hazards  as  are  apparently  incidental  to 


pDconntered.     Patton   v.   Central   Iowa  R.    Co. 
I1S87)   73  Iowa,  306. 
Compare  also  the  two  last  cases  cited  In  IV. 

b,  infra. 

2.  Cases  illustrating  this  general  rule. 

When  the  danji^rous  character  of  machinery 
Is  in  plain  sight,  an  employee  working  near  It 
mast  ordinarily  take  notice  of  the  perils  to 
which  it  subjects  him,  and  no  duty  rests  on  the 
employer  to  point  this  oat.  Murphy  v.  Ameri- 
can Rubber  Co.  (1808)  159  Mass.  266  (case  of 
onboxed  machinery  which  the  plaintiff  had  to 
pass).  8.  p.  Collins  v.  Laconia  Car  Co.  (1895, 
X.  il.)  38  At!.  1047  (uncovered  gearing). 

An  employer  is  not  bound  to  instruct  an  ex- 
perienced employee  of  mature  years  as  to  the 
danger  of  being  caught  by  a  set-screw  in  a  re- 
rolving  shaft,  visible  when  the  shaft  is  at  rest, 
but  not  when  it  is  in  motion.  Rooney  v.  Sewall 
k  D.  Cordage  Co.  (1804)  161  Mass.  153 ;  Keats 
V.  National  Heeling  Mach.  Co.  (1895)  21  U.  S. 
App.  656.  65  Fed.  Rep.  040,  18  C.  C.  A.  221; 
Goodnow  V.  Walpole  Bmery  Mills  (1888)  146 
MaRs.  2G1. 

A  master  is  not  bound  to  warn  a  man  of 
twenty-seven  years  that,  if  he  attempts  to  reach 
oTer  an  uncovered  gearing  to  grasp  a  lever,  with- 
out looking  where  his  hand  Is  going,  he  may  be 
injured.  Wilson  v.  Massachusetts  Cotton  Mills 
(1897)    169  Mass    67. 

A  master  cannot  be  held  liable  for  a  failure  to 
instruct  a  youth  of  nineteen  years  as  to  such 
an  obvlons  danger  as  that  of  having  his  hand 
injured  by  striking  against  a  hook  near  to  one 
upon  which  he  is  hanging  bot  tongues  in  the 
cooling  room  of  a  paclcing  house.  Ryan  v.  Ar- 
mour (1897)  166  111.  568,  Affirming  (1896)  67 
Hi.  App.  102. 

An  experienced  machinist  who  Is  manipulat- 
ing a  drill  operated  by  an  uncovered  gearing  Is 
not  entitled  to  a  warning  as  to  the  obvious 
danger  that  his  hand  may  be  Injured  by  being 
caught  in  it.  Foley  v.  Pettee  Mach.  Works 
(1S89)  149  Mass.  294,  4  L.  R.  A.  51. 

In  Russell  v.  Tillotson  (1885)  140  Mass.  201. 
the  plaintiff  sought  to  recover  for  damage  to 
his  person,  cansed  by  his  apron  and  Jacket 
catching  on  a  revolving  shaft,  while  he  was 
ttanding  on  a  ladder  and  replacing  a  board  up- 
on a  belt  box  into  which  the  shaft  ran  at  right 
anglea  The  shaft  was  plainly  visible,  and  was 
■een  by  the  plaintiff.  If  the  ladder  had  been 
placed  on  the  opposite  side  of  the  box,  there 
would  have  been  no  danger.  He  testified  that 
the  ladder  was  standing  where  he  mounted  It 
at  the  time  when  he  was  ordered  by  the  "boss" 
to  go  up  and  nail  the  board  on.  and  that,  al* 
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an  employment  intelligently  undertaken." 
In  Erslew  v.  New  Orleans  d  N.  E.  R.  Co.  49 
La.  Ann.  86,  we  held  that  if  an  employee  of 
a  steam-railway  company  knew  or  ought  rea- 
sonably to  have  known  the  precise  danger 
to  him  of  the  ^uy  wire  of  the  electric  street- 
oar  company  in  the  course  of  his  employ- 
ment, and  saw  fit,  notwithstanding,  to  con- 
tinue in  it,  he  might  be  held  to  have  assumed 
the  extraordinary  risks,  as  well  as  the 
ordinary  risks,  of  bis  service.  But 
this  consequence  must  rest  upon  positive 
knowledge,  or  reasonable  means  of  positive 
knowledge,  of  the  precise  danger  assumed. 
Meyers  v.  Illinois  G.  R.  Co.  49  La.  Ann.  21 ; 
Myhan  v.  Louisiana  Electric  Light  d  P.  Co. 
41  La.  Ann.  964,  7  L.  R.  A.  172;  Buswell, 
Personal  Injuries,  §§  202,  203;  Faren  v.  Sel- 
lers,  39  La.  Ann.  1011;  Helm  v.  0*Rourke, 


though  he  had  worked  in  mills  for  a  long  time, 
and  was  acting  within  the  scope  of  the  duties 
which  he  had  undertaken,  he  did  not  know  any 
better  way  to  do  the  work  than  that  which  he 
took.  Upon  the  evidence  a  verdict  for  the  de- 
fendant was  directed,  and  the  plaintiff  excepted, 
contending  that  he  was  sent  Into  a  concealed 
danger  without  due  warning  or  Instruction. 
Holmes,  J.,  said  :  "The  exception  must  be  over- 
ruled. The  plaintiff  does  not  pretend  that  he 
was  ignorant  of  the  danger  of  a  revolving  shaft, 
nor  that  the  order  to  him  carried  any  prohibi- 
tion to  put  the  ladder  In  such  position  as  he 
might  deem  best,  nor  that  there  was  anything 
In  the  form  of  It  to  hurry  him  or  disturb  his 
Judgment ;  but  simply  that  he  had  not  sufficient 
Intelligence — for  that  Is  what  It  comes  to^to 
see  that  he  was  less  likely  to  come  In  contact 
with  the  shaft  if  he  had  the  barrier  of  the  belt 
box  between  him  and  the  shaft :  or.  If  he  took 
a  worse  place,  to  keep  away  from  the  danger 
which  he  knew.  As  It  is  not  suggested  that  he 
was  a  man  of  manifest  Imbecility,  we  think  that 
the  foreman  was  entitled  to  assume  that  the 
plaintiff  would  protect  himself  by  whatever  pre- 
cautions were  necessary." 

An  adult  employee,  though  inexperienced  in 
the  work  of  a  sawmill,  is  not  entitled  to  any 
special  warning  that  an  accumulation  of  saw- 
dust and  refuse  matter  on  the  floor  will  render 
his  footing  insecure,  and  that  if  he  should 
stumble,  he  might  come  Into  contact  with  any 
unguarded  saws  there  might  be  In  the  vicinity, 
and  80  be  injured.  Hazen  v.  West  Superior 
Lumber  Co.   (189.*^)  91  Wis.  208. 

There  Is  no  obligation  to  Instruct  an  em- 
ployee In  a  sawmill  that  a  board  lying  on  the 
dead  rollers  may  be  shoved  forward  and  to  one 
side  by  another  board  coming  from  the  live  rol- 
lers, and  that  If  it  Is  thus  brought  in  contact 
with  a  revolving  circular  saw  close  by  it  may 
be  thrown  off  the  saw,  and  Injure  anyone  who 
may  be  operating  It.  Mississippi  River  lag- 
ging Co.  V.  Schneider  (1896)  84  U.  S.  App.  743, 
74  Fed.  Rep.  195.  20  C.  C.  A.  390. 

That  the  danger  Incident  to  the  operation  of 
a  buzz  saw  is  deemed  to  be  at  once  apparent  on 
mere  casual  observation,  and  therefore  one  as  to 
which  no  instruction  need  be  given,  see  aJso  Vi- 
las V.  Vanderbllt  (1897)  20  Mlsii.Sl. 

A  master  Is  not  bound  to  Instruct  a  servant 
as  to  the  danger  of  having  his  hand  caught 
while  he  Is  manipulating  machinery  with  mov- 
ing rollers  which  nearly  touch  each  other. 
Kean  v.  Detroit  Copper  &  Brass  Roiling  Mills 
(1887)  60  Mich.  277  (Injury  received  while 
servant  was  cleaning  machine)  ;  Connolly  v.  Eld- 
redge  (1894)  160  Mass.  566  (injury  received 
while  employee  was  assisting  in  putting  a  new 
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46  La.  Ann.  178.  See  Buswell,  Personal  In- 
juries, p.  338.  And  we  take  the  following 
extract  trom  Ciriack  y.  MerchanVa  Woolen 
Co.  146  Mass.  182,  viz.:  'The  duty  of  the 
defendant  would  be  sufficiently  discharged 
by  pointing  out  to  the  plaintiff  the  situation 
of  the  machine,  and  the  rapid  revolution  of 
the  wheels  when  in  operation,  and  explaining 
the  probable  effect  of  touching  them  under 
these  circumstances.''  This  statement  of 
the  law  we  accept  as  perfectly  accurate;  but, 
when  it  is  applied  to  this  case,  it  is  made 
evident  that  the  defendant's  foreman  was 
greatly  in  fault,  in  that  he  gave  young 
James  no  explanation  or  instructions  of  any 
kind.  Indeed,  the  foreman  had,  necessarily, 
an  imperfect  knowledge  of  the  situation,  as 
he  had  been  in  charge  of  defendant's  mill 


only  for  a  few  weeks  at  the  time  of  the  acci- 
dent. 

With  regard  to  the  plaintiff's  demand  for 
insurance  money,  but  little  need  be  said.  The 
demand  is  made  of  the  defendant  as  a  nego- 
tiorum  gestor,  and  not  on  a  claim  arising 
ex  contractu^  against  the  insurance  com- 
pany, as  beinff  liable  for  a  loss  sustained  on 
its  policy.  We  do  not  think  that  his  de- 
mand against  the  company  is  well  founded, 
as  he  avers  that  it  has  not  yet  recovered 
from  the  insurance  company;  and  the  plain- 
tiff could  not,  in  any  event,  recover  from  the 
insurance  company,  because  his  ncune  does 
not  appear  as  a  beneficiary  in  either  one  of 
the  policies  which  were  written  in  favor  of 
the  defendant,  exclusively.  That  the  de- 
fendant had  made  exactions  of  young  Janiea 


covering  cloth  on  the  upper  roller  of  an  Iron- 
ing machine). 

A  fortiori,  there  can  be  no  recovery  for  an 
Injury  received  in  handling  such  machinery 
where  the  servant  Is  familiar  with  the  use  of 
machinery.  Richstain  v.  Washington  Mills  Co. 
(1803)  157  Mass.  538. 

A  master  Is  not  negligent  in  falling  to  In- 
struct a  female  employee  thirty  years  of  age,  as 
to  the  danger  of  getting  her  hands  caught  In 
cog-wheels  on  the  machiue  at  which  she  is  put 
at  work,  where  such  wheels  are  in  plain  sight 
aud  the  danger  therefrom  Is  obvious.  Ruchin- 
slcy  V.  French  (1897)  168  Mass.  68. 

It  Is  not  negligence  for  a  master  not  to  warn 
an  employee  of  the  danger  that  a  hand  Icept  up- 
on a  rope  which  Is  running  through  a  sheave 
will  be  drawn  into  the  sheave.  FIndlay  v.  Rus- 
sel  Wheel  &  Foundry  Co.  (1896)  108  Mich.  286. 

The  danger  of  cleaning  machinery  in  motion 
is  apparent  to  anyone,  and  even  a  common  lab- 
orer who  undertakes  to  do  this,  when  he  Icnows 
how  to  stop  the  machinery  and  thus  avoid  the 
risk,  cannot  recover  for  Injuries  which  he  re- 
ceives while  thus  employed,  on  the  ground  that 
it  was  the  duty  of  the  employer  to  instruct  and 
warn  him.  Stoll  v.  Hoopes  (1888)  22  W.  N.  C. 
159. 

The  failure  to  warn  an  adult  employee  whose 
duty  It  is  to  clean  a  revolving  cylinder  that,  if 
a  part  of  the  cloth  which  she  wrapped  around 
her  hand  during  the  process  was  allowed  to 
hang  down  it  was  likely  to  ba  taken  up  by  the 
cylinder  and  draw  her  hand  Into  the  machine, 
Is  not  negligence.  Hoyle  v.  Excelsior  Steam 
Laundry  Co.   (1894)  95  Ga.  34. 

The  danger  of  having  a  coat  sleeve  caught  In 
gear  wheels  while  cleaning  a  commutator  close 
to  them  is  one  which  a  motorman  is  presumed 
to  be  able  to  appreciate  without  special  instruc- 
tion. Bumell  V.  West  Side  R.  Co.  (1894)  87 
Wis.  387. 

The  risk  of  having  the  hand  caught  by  re- 
volving knives  in  a  planing  machine  is  a  patent 
danger  of  which  the  master  is  not  bound  to  no- 
tify the  servant.  Arkadelphia  Lumber  Co.  ▼. 
Bethea  (1892)  57  Ark.  76. 

It  Is  for  the  Jury  to  say  whether  a  man  who, 
before  hiring  himself  to  the  defendant,  had 
worked  for  about  a  year  In  the  picker  room  of 
a  cotton  mill,  but  who  testifies  that  he  knew 
nothing  of  the  internal  construction  of  a  pick- 
er should  have  been  Instructed  as  to  the  risk  of 
removing  clogs  of  cotton  from  the  machine 
while  the  beater  was  In  motion,— especially 
where  it  Is  also  In  evidence  that  the  picker  boss 
had,  in  his  presence,  removed  clogs  without 
stopping  the  machinery,  and  had  thus  set  an 
example  which  It  might  have  been  dangerous 
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for  the  plaintiff  to  follow.  De  Costa  v.  Har- 
graves  Mills  (1898)  170  Mass.  375. 

An  employer  is  not  bound  to  instruct  a  serv- 
ant as  to  such  an  obvious  danger  as  that  an 
iron  gate  which  he  has  swung  back  to  reach  a 
gearing  may  shut  to  and  throw  him  against  the 
gearing,  where  it  is  plain  that  the  gate  Is  liable 
to  be  set  In  motion  if  touched  by  his  person. 
Brady  v.  Ludlow  Mfg.  Co.  (1891)  154  Mass. 
468. 

An  employee  injured  by  the  sudden  dropping 
of  an  elevator  while  he  was  engaged  in  placing 
heavy  granite  sills  upon  it  cannot  recover  if  the 
danger  was  as  obvious  to  him  as  to  his  em- 
ployer and  the  other  employees.  Connors  v. 
Morton   (1894)   160  Mass.  333. 

Upon  the  ground  that,  provided  the  danger 
Is  obvious.  Instruction  is  not  obligatory  merely 
because  the  work  Is  new  to  the  servant.  It  has 
been  held  that  an  action  for  breach  of  the  duty 
of  instruction  cannot  be  maintained  where  the 
complaint  merely  shows  that  the  servant  was 
Injured  owing  to  the  sudden  Jumping  of  a 
plank  which  threw  his  hand  against  a  rip-saw, 
although  It  also  Is  stated  that  he  had  never  be- 
fore used  such  a  saw ;  that  his  only  experience 
in  such  work  had  been  with  a  circular  saw 
which  he  had  used  for  half  a  day ;  and  that  he 
had  not  done  any  carpentering  at  all  until 
about  three  weeks  before  the  accident.  Oaert- 
ner  v.  Schmitt  (1897)  21  App.  Div.  403. 

In  Reinig  v.  Broadway  R.  Co.  (1888)  40 
Hun,  269,  the  court  said  that  there  was  no  de- 
cision which  required  that  a  master  who  directs 
his  servant  to  clean  off  the  snow  from  a  roof 
should  notify  him  of  the  existence  of  a  skylight 
in  another  roof  suddenly  covered  by  a  heavy 
fall  of  snow.  (The  evidence  went  to  show  that 
the  servant,  when  he  had  reached  the  bottom 
of  the  ladder  by  which  he  had  reached  the  roof 
to  which  he  was  sent.  Jumped  off  on  one  side 
to  avoid  a  snow  drift  and  so  alighted  on  the 
skylight  through  which  he  fell.  It  Is  not  ap- 
parent from  the  report  what  the  court  regarded 
as  the  controlling  feature  In  the  case.  For  a 
contrary  milng  unon  a  somewhat  similar  set 
of  facts,  see  Uaftery  v.  Central  Park,  N.  k  E. 
R.  R.  Co.  (1S95)  14  Misc.  560,  cited  In  IIL  d,  8, 
infra. ) 

A  man  of  mature  age  and  ordinary  intelli- 
gence who  applies  for  and  obtains  a  position 
as  brakeman  cannot  recover  for  an  injury 
caused  by  the  crushing  of  his  arm  between  the 
dead  woods  on  the  lueory  that  he  had  no  ex- 
perience, and  that  It  was  the  duty  of  the  com- 
pany to  Instruct  him  before  sending  blm  to 
couple  and  uncouple  cars.  The  danger  of  such 
an  Injury  is  apparent  without  any  special  skill 
or  training.  Dyblngcr  v.  Cincinnati,  S.  ft  M. 
R.  Co.  (1892)  98  Mich.  646. 


1898. 


Jambs  v.  Rapides  Lumbeb  Co. 


58 


monthly,  from  his  wages,  in  order  to  keep 
up  the  premiums,  oannot  have  the  effect  of 
establishing  in  his  favor  a  beneficiaJ  inter- 
est in  the  insurance  policy.  The  contrary 
doctrine  was  maintained  by  this  court  in 
Putnam  v.  New  York  L.  Ins,  Co,  42  La.  Ann. 
740.  We  are  of  the  opinion  that  so  much 
of  the  plaintiff's  demand  as  rel&tes  to  the 
insurance  must  be  rejected  and  disallowed, 
and  the  amoimt  of  the  demand  for  damages 
be  reduced  to  $3,000. 

It  M  therefore  ordered  and  decreed  tha4 
the  judgment  appealed  from  he  so  amended 
as  to  reject  and  disallow  the  plaintiff's  de* 
wand  for  $1,000  insurance,  and,  thus  re- 
duced to  $3,000,  sa/me  he  affirmed,  with 
costs  of  appeaJ  to  be  taxed  against  the  plain- 
tiff and  appellee,  with  the  reservation  of 
whatever  rights  he  may  have  against  the  de- 


fendant upon  a  quantum  meruit  for  aa  inr 
terest  in  tne  insurance  money  when  same  has 
been  coUepted. 

A  petition  for  rehea,ring  having  been  filed, 
Breaux,  J.,  on  April  18,  1808,  handed  down 
the  following  response: 

Three  witnesses  for  the  plaintiff,  men  of 
experience  in  the  management  of  sawmill 
machinery,  stated  that  there  was  danger  if 
one  without  experience  or  instruction  of  any 
sort  undertook  to  work  as  a  hand  at  the  ma- 
chine known  as  the  trimmer:  that  it  is  un- 
safe to  place  one  at  that  work  who  is  a  green 
hand  without  warning  or  instruction;  that 
the  danger  should  have  been  explained  to 
him ;  that  it  was  an  act  of  imprudence  to  call 
the  plaintiff  who  had  been  engaged  else- 
where in  the  mill,  and  at  once  give  him  in 


There  Is  no  obligation  to  warn  even  an  in- 
experienced brakeman  that  the  dangers  inci- 
dent to  coupling  cars  with  double  bufferg  are 
greater  than  those  incident  to  the  coupling  of 
cars  with  single  deadwoods  of  the  common  type. 
The  difference  between  the  character  of  the  two 
stylet  of  couplings  is  manifest  to  ordinary  obser- 
vation, and  of  itself  invites  the  exercise  of 
greater  care  In  handling  the  double  buffers. 
Boland  v.  liouisville  &  N.  R.  Co.  (1894)  106  Ala 
641  (1892-93)  96  Ala  626,  18  L.  R.  A. 
260. 

This  rule  holds  even  where  the  plaintiff  is  a 
brakeman  temporarily  employed  in  the  absence 
of  the  regular  brakeman.  East  Tennessee,  V. 
A  O.  EL  Co.  V.  Tnrvaville  (1892-93)  97  Ala 
122. 

In  a  leading  case  upon  this  particular  peril 
(Michigan  C.  R.  Co.  v.  Smithson  (1881)  45 
ICIch.  212),  the  court  thus  discussed  the  lia- 
bility of  the  railroad  company :  "We  have  had 
produced  for  our  inspection,  on  the  argument,  a 
model  of  the  double  deadwoods  which  caused  the 
injury,  and  it  seems  Impossible  to  give  to  the 
coupler  any  better  or  more  effectual  notification 
of  their  presence,  and  of  the  difference  from 
those  belonging  to  the  defendants  than  their 
very  form  necessarily  gives  of  Itself.  The  dif- 
ference Is  very  marked  and  striking,  and  It  is 
quite  Impossible  to  counle  the  double  deadwoods. 
or  to  apnroach  them  for  the  purpose  with  any 
degree  of  attention,  without  observing  it.  This 
is  so  whether  the  coupling  Is  done  In  the  day- 
time or  in  the  night-time ;  for  in  the  night  every 
switchman  has  his  lantern  with  him,  or  should 
have  It  on  all  occasions.  If,  therefore,  a 
switchman  were  to  declare  that  he  had  at- 
tempted to  couple  the  double  deadwoods  without 
noticing  how  they  differed  from  the  cars  of  de- 
fendant, the  conclusion  would  be  inevitable  that 
he  had  gone  heedlessly  in  the  performance  of  a 
duty  requiring  great  care,  and  that  he  had  not 
allowed  his  eyes  to  inform  him  what  was  before 
him.  Moreover,  the  business  of  the  road  was 
of  itself  a  notification  that  many  differences  re- 
quiring attention  in  coapling  were  to  be  en- 
countered by  the  switchmen  and  brakemen. 
The  Michigan  Central  Is  a  great  common  way 
for  the  cars  of  all  tbe  railroad  companies  of  the 
country,  and  every  man  In  the  employ  of  the  de- 
fendant. If  he  has  ordinary  intelligence,  is  per- 
fectly cognisant  of  the  fact.  He  knows,  too, 
that  the  cars  of  the  several  railroad  and  trans- 
portation companies  differ,  and  that  at  one  time 
or  another  all  these  differences  may  appear  In 
the  cars  he  may  be  called  upon  to  couple  or 
uncouple.  Every  train  is  likely  to  have  sever- 
al kinds,  and  he  cannot  assume,  as  he  passes 
from  one  to  another,  that  the  two  will  be  alike, 
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much  less  that  the  whole  train  will  be.  To  no- 
tify him  specially  of  the  differences  would  not 
only  be  troublesome  and  expensive,  and  often- 
times, as  above  explained,  confusing,  but  It 
would  be  a  work  of  supererogation,  for  any  man 
capable  intelligently  of  performing  the  duty 
would  be  no  wiser  after  the  notice  than  before ; 
and  a  man  who  would  not  heed  the  information 
the  very  nature  and  course  of  the  business 
woaid  impart  to  him,  would  be  protected  by  no 
notice.  The  best  notice  is  that  which  a  man 
must  of  necessity  see  and  which  cannot  confuse 
or  mislead  him ;  he  needs  no  printed  placard  to 
announce  a  precipice  when  he  stands  before  it." 

The  danger  of  placing  the  hand  upon  the 
deadwood  of  one  car  at  the  very  place  where 
it  had  been  previously  struck  twice  by  the  buf- 
fer of  another  car  which  the  servant  had  unsuc- 
cessfully attempted  to  couple  to  it  is  not  an  ex- 
traordinary or  concealed  danger  which  It  is  re- 
quisite to  point  out  specially  to  a  person  of 
mature  years  and  ordinary  Intelligence.  Wor- 
mell  V.  Maine  C.  R.  Co.  (1887)  79  Me.  397. 

Where  the  difference  between  the  couplings 
of  two  cars  Is  such  that  a  coupler,  if  competent 
for  his  business,  can  see  at  a  glance  that,  if  he 
attempts  to  make  the  coupling  while  standing 
between  the  cars,  he  will  be  crushed  to  death,  the 
trial  Judge  is  entitled  to  say,  as  a  matter  of 
law,  that  the  company  was  not  guilty  of  a 
breach  of  duty  In  falling  to  notify  the  servant 
of  the  existence  of  a  peculiar  danger.  Slmms  v. 
South  Carolina  R.  Co.  (1886)  26  S.  C.  490. 

Where  it  is  alleged  on  the  one  hand,  and  ad- 
mitted on  the  other,  that  the  employee  was  In- 
experienced and  ignorant  in  respect  to  the  dif- 
ference in  the  construction  of  deadwoods,  and 
of  the  hazard  of  coupling  cars  equipped  with 
double  deadwoods,  that  the  fact  of  his  want  of 
knowledge  and  Inexperience  was,  or  by  the  ex- 
ercise of  care  might  have  been,  known  by  the 
railway  company,  and  that  the  defendant  never- 
theless, without  instructing  or  warning  him  of 
the  hazard,  required  him  to  make  such  coupling, 
and  while  so  engaged  the  plaintiff  was,  as  is 
alleged,  Injured  without  fault  on  his  part,  the 
facts  present  a  case  on  which  an  issue  may  be 
made  for  trial.  The  gravamen  of  such  a  case 
is  the  omission  of  duty  on  the  part  of  the  em- 
ployer in  falling  to  Instruct  an  inexperienced 
servant,  who,  although  he  may  see  the  danger, 
may  nevertheless  be  utterly  Ignorant  of  the 
risk,  or  of  the  manner  of  performing  the  service, 
so  as  to  avoid  injury  therefrom.  Louisville,  N. 
A.  &  C.  R.  Co.  V.  Frawley  (1886)  110  Ind.  18,  the 
court  remarking  that  whatever  application  the 
case  of  Atlas  Engine  Works  v.  Randall  (1885) 
100  Ind.  293,  50  Am.  Rep.  798,  may  have  to 
the  evidence  In  this  case,  It  was  not  controlling 
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charge  the  work  necessary  to  be  done  at  the 
end  of  the  trimmer  in  transferring  the  lum- 
ber from  the  edger  to  the  trimmer.  On  the 
other  hand,  three  witnesses  for  the  defendant 
testified  that  the  work  was.  not  as  hazardous 
as  represented ;  that  men  without  experience 
and  warning  sometimes  were  placed  to  work 
at  trimmers.  The  jury  and  the  trial  judge, 
who  saw  and  heard  the  witnesses,  believed 
the  former.  Great  weight,  it  is  clear, 
should  be  given  to  their  finding  as  relates  to 
the  facts  of  the  cfise.  It  does  seem  that  the 
act  of  the  plaintifiT  in  putting  his  hands  on 
two  pieces  of  timber,  2x4  (crossed  one  over 
the  other),  as  they  were  about  to  pass  the 
trimmer  saws,  was  an  act  of  the  greatest  im- 
prudence ;  that  one  with  the  least  experience 
or  warning  would  not  have  thus  exposed  him- 
self.    The  plaintiff,  it  appears,  was  not  defi- 


cient in  intelligence.  Had  he  been  made 
aware  of  the  danger,  it  would  be  proper  to 
hold  that  he  had  assumed  the  risk  of  the  dan- 
gerous employment.  It  must  have  been  evi- 
dent to  the  jury  he  had  not  had  sufiicient  op- 
portumty  to  become  familiar  with  his  du- 
ties ;  nor  had  he  been,  it  appears,  sufiiciently 
instructed.  It  was  not,  the  jury  found,  an 
ordinary  danger.  It  was  not,  their  verdict 
implies,  a  danger  known  to  the  employee, 
and  one  which  he,  without  warning,  should 
have  appreciated.  The  defendant  in  the 
brief  asserts,  in  opposition  to  the  position 
that  the  plaintiff  should  have  been  warned 
and  instructed  before  placing  him  at  the 
trimmer,  that  the  only  instruction  which 
could  have  been  given  him  would  have  been 
not  to  put  his  hand  on  the  saw,  and  that 
this  would  have  added  nothing  to  his  knowl- 


as  to  the  facts  stated  In  the  complaint  under 
consideration. 

It  Is  not  negligence  for  a  foreman  to  order  an 
employee  to  paint  a  machine  without  Informing 
him  that  others  are  also  at  work  upon  It,  where, 
by  the  exercise  of  reasonable  care,  he  can  him- 
self see  that  other  workmen  are  so  engaged. 
Williams  v.  Hensler  (1890)  38  111.  App.  584. 

It  Is  not  the  duty  of  an  electric  street-railway 
company  to  notify  a  conductor,  upon  his  enter- 
ing the  service,  of  the  danger  of  getting  caught 
In  a  place  3^  Inches  wide,  between  a  trail  car 
and  a  doorway  In  the  power-house,  through 
which  the  car  must  be  pushed  to  attach  It  to 
the  dummy.  Jennings  v.  Tacoma  R.  &  Motor 
Co.  (1803)  7  Wash.  275. 

The  danger  that  a  trackwalker  may  be  caught 
by  a  train  on  a  trestle,  and  the  readiest  way  of 
reaching  a  place  of  safety,  viz.,  by  getting  on 
one  of  the  bent  caps  at  either  side  of  the  track, 
are  both  obvious,  and  he  cannot  hold  the  rail- 
road company  liable  for  a  failure  to  Instruct 
him  as  to  this  method  of  securing  himself. 
Gibson  ▼.  Oregon  Short  Line  R.  Co.  (1893)  23 
Or.  493. 

8.  Master  bound  to  instruct,  tohere  no  knowl- 
edge of  the  danger  can  be  imputed  to  the  aerv- 
'  ant. 

Viewed  from  the  opposite  standpoint,  the 
principle  we  are  discussing  appears  In  the  form 
that  It  Is  the  master's  duty  "to  give  [a  servant] 
notice  .'  .  .  [of]  latent  defects  or  hazards 
Incident  to  an  occupation,  of  which  the  master 
knows  or  ought  to  know,  and  which  the  servant, 
from  Ignorance  or  Inexperience,  Is  not  capable 
of  understanding  and  appreciating."  Consoli- 
dated Coal  Co.  V.  Uaenni  (1893)  146  111.  614, 
Affirming  (1891)  48  111.  App.  115. 

What  dangera  are  considered  "latent"  In  the 
sense  Implied  by  the  rule  is  indicated  by  the 
following   decisions : 

A  mine  owner  Is  liable,  where  he  sends  a  serv- 
ant into  a  shaft,  knowing  that  there  is  a  fissure 
which  renders  it  probable  that  the  roof  will  fall. 
Strahlendorf  v.  Rosenthal   (1872)  30  Wis.  674. 

It  is  negligence  in  a  mining  company  to  fall 
to  Inform  its  emnloyee  of  any  danger  from  an 
unexploded  blast  in  the  vicinity  of  which  such 
employee  is  working,  of  which  the  company  or 
Its  foreman  knows,  or  by  the  use  of  reasonable 
diligence  ought  to  know.  Keiley  v.  Cable  Co. 
(1887)  7  Mont.  70. 

It  is  the  duty  of  an  employer  before  using  a 
bignly  dangerous  explosive  to  ascertain  and 
make  known  to  his  employees  the  dangers  to  be 
reasonably  apprehended  from  Its  use ;  and  his 
Ignorance  is  no  excuse  If  knowledge  can  be  ob- 
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talned  by  the  exercise  of  reasonable  diligence. 
Bertha  Zinc  Co.  v.  Martin  (1895)  93  Va.  791. 

A  mechanic  employed  by,  and  in  the  presence 
of,  the  Inventor  of  a  new  machine  to  move  it. 
who  is  Injured  in  the  hand  by  the  fall  of  part 
of  the  machine  owing  to  its  imperfect  construc- 
tion, may  recover  damages  from  the  Inventor, 
if  he  did  not  know  or  have  reason  to  know  that 
it  was  dangerous  to  place  his  hand  as  he  did. 
in  order  to  move  the  machine  as  directed,  and 
if  the  inventor  knew  or  ought  to  have  known  it, 
and  gave  him  no  warning.  Walsh  v.  Peet  Valve 
Co.  (1872)  110  Mass.  23. 

A  request  for  a  charge  to  the  effect  that  the 
perils  of  the  work  were  obvious,  and  that  the 
master  was  therefore  under  no  obligation  to  In- 
struct the  servant,  should  not  be  granted,  where 
the  servant's  duty  was  to  dig  under  a  bank 
which  was  not  expected  to  fall  by  the  action  of 
gravitation,  and  which  had,  up  to  the  time  of 
the  accident,  been  taken  down  by  prying  over 
the  top  when  an  excavation  of  a  sufficient  depth 
had  been  made  at  the  bottom.  Lynch  v.  Allyn 
(1893)  160  Mass.  248,  distinguishing  the  cases 
where  a  man  is  set  to  work  to  undermine  a  bank 
which  is  expected  to  fall  by  the  force  of  gravita- 
tion, and  he  is  required  to  look  out  for  himself. 

In  any  jurisdiction  in  which  the  maintenance 
of  a  low  overhead  bridge  is  regarded  as  negli- 
gence on  the  part  of  the  railroad  company,  it  Is 
necessarily  liable  for  Injuries  which  trainmen 
may  receive  therefrom,  unless  it  warns  them  of 
the  danger,  or  they  ascertain  from  some  other 
source,  that  It  exists.  Louisville,  N.  A.  ft  C.  R. 
Co.  V.  Wright  (1888)  115  Ind.  378. 

A  nonsuit  Is  rightly  refused  where  there  is 
e\#dence  that  the  defendant  ordered  the  plaintiff, 
a  brakeraan,  to  do  work  which  required  him  to 
be  on  the  top  of  freight  cars,  without  warning 
him  that  they  passed  under  bridges  too  low  to 
admit  of  his  standing  erect  with  safety,  he  be- 
ing entirely  Ignorant  of  the  danger.  Altee  v. 
South  Carolina  R.  Co.  (1884)  21  S.  C.  550,  note 
to  58  Am.  Rep.  699. 

The  section  of  the  Alabama.  Code  of  1886 
(1144),  which  requires  railroad  companies  to 
blow  the  whistle  or  ring  the  bell  before  coming 
to  and  while  passing  a  public  crossing,  is  in- 
tended to  secure  protection  for  persons  cross- 
ing on  the  track  Itself,  and  has  no  application 
to  the  case  of  employees  on  the  top  of  cars 
which  are  passing  under  a  low  overhead  bridge. 
Louisville  &  N.  R.  Co.  v.  Hail  (1888)  87  Ala. 
708,  4  L.  R.  A.  710. 

Where  the  plaintiff  attempts  to  mount  a  mov- 
ing car  by  putting  his  foot  on  the  Jaw-strap, 
and  is  injured  in  consequence  of  the  absence  of 
the  Jaw-strap,  which  the  evidence  tends  to  show 
has  been  gone  for  some  time.  It  is  for  the  Jury 
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«dge.  This  contentiQii,  as  stated  by  defend- 
«nty  as  relating  to  visible  danger,  is  support- 
^  by  several  well-consider^  decisions  oi 
courts  of  other  states.  From  the  point  oi 
view  just  stated  they  recommend  themselves 
as  eminently  just  and  correct.  But  the  jury 
here,  substantially,  found  a  different  state 
of  facts.  They  must  have  concluded,  in  or- 
der to  arrive  at  their  verdict,  that  the  in- 
struction which  could  have  been  given  him 
would  have  been  given  had  it  not  escaped 
attention ;  that  is,  the  instruction  not  to  put 
his  hands  on  the  pieces  of  lumber  after  hav- 
ing placed  them  on  the  trimmer,  and  par- 
ticularly after  they  were  being  carried  on 
the  endless  chains  to  the  saws.  We  have 
no  hesitation  in  saying,  if  the  facts  were  as 
the  verdict  implies,  the  judgment  was  cor- 
rect BJod  legal.     The  evidence  before  us  did 


not  disclose  that  the  facts  were  not  as  found 
by  the  jury.  There  is  no  good  reason  to  in- 
fer that  the  foreman  of  the  mill  did  not  have 
a  proper  knowledge  of  the  situation,  and 
that  he  was  not,  in  every  respect,  a  well- 
qualified  and  competent  foreman.  But  the 
ability  of  the  foreman  is  not  of  itself  ground 
to  discredit  the  return  of  the  jury.  Under 
the  most  careful  and  experienced  foreman 
an  accident  may  happen  for  which  the  em- 
ployer must  be  held  in  damages.  It  may  be 
stated  also,  as  related  to  the  lumber  mill, 
that  the  situation  was  not  more  grave  and 
dangerous  than  it  is  in  all  factories  in  which 
there  are  many  fast  revolving  circular  saws 
with  white  steel  surface  a  few  inches  above 
the  horizontal  line  of  their  shafts.  It  is  not 
negligence  to  own  and  operate  such  machin- 
ery.    The  demands  of  commerce  require  ef- 


to  say  whether  the  company  is  liable  on  the 
ground  that  the  plaintiff  was  ordered  Into  a 
filace  where  there  was  a  concealed  danger  known 
to  the  company,  and  not  known  to  the  plaintiff 
by  a  warning  or  otherwise.  Coates  v.  Boston  & 
M.  R.  Co.  (1891)  153  Mass.  207,  10  L.  R.  A. 
769. 

An  employer  Is  liable  for  an  Injury  to  an  em- 
ployee caused  by  his  falling  through  a  flooring 
formed  partly  of  glass  and  partly  of  wood,  the 
whole  of  which  was  covered  by  dust  and  the 
nature  thereof  unknown  to  him,,  upon  which  he 
was  directed  to  go  without  warning  by  the  em- 
ployer's foreman.  Here  there  was  apparent 
safety,  but  actual  danger.  Raftery  y.  Central 
Park,  N.  ft  B.  R.  R.  Co.  (1895)  14  Misc.  560. 
(See,  however,  Relnig  v.  Broadway  R.  Co. 
(18S8)  49  Hun,  269,  cited  In  III.  d.  2.  supra.) 

So,  an  employer  who  knows  the  danger  to  an 
employee  from  stepping  upon  a  rotten  canvas 
coverin;;  a  hole  in  a  third-story  floor  Is  required 
to  notify  the  employee  of  such  4anger,  where 
he  is  ignorant  thereof.  Muncle  Pulp  Co.  v. 
Jones  (1894)  11  Ind.  App.  110. 

In  Paulmier  v.  Brie  R.  Co.  (1870)  34  N.  J.  L. 
151,  the  court.  In  upholding  a  verdict  finding 
tlie  defendant  liable  on  the  ground  that  the 
structure  in  question  subjected  its  servants  to 
unnecessary  danger,  and  that  no  means  had 
been  taken  to  warn  the  plaintiff,  said : 
"Stripped  of  all  verbal  disguises,  the  argument 
Is  this :  That  by  their  arrangements  they  re- 
quired their  employees  almost  hourly  to  run 
their  engines  to  the  brink  of  danger,  and  that 
their  orders  were  to  stop  there.  The  roadbed 
over  the  water  was  supported  by  wood-work, 
which  the  defendants  admit  was  dangerous  to  a 
locomotive,  and  what  thev  required  was,  that 
the  locomotive  should  be  stopped  on  the  fast 
land.  As  occasion  called  for  It.  in  pushing  the 
loaded  cars  out  over  the  water,  the  engines  were 
brought  necessarily  to  this  line  between  the 
water  and  land.  Here  was  a  danger  constantly 
recurring — ^Just  as  imminent  as  though  the  re- 
quirement had  l)een  to  run  these  engines  up  to 
the  edge  of  a  precipice.  And,  to  make  the  mat- 
ter worse,  the  danger  in  this  case  was  entirely 
latent,  for  there  was  nothing  to  indicate  that 
this  part  of  the  road  extending  beyond  the  land 
wonld  not  support  a  locomotive.  It  Is  obvious 
that  It  required  the  constant  exercise  of  skill 
and  vigilance  to  avoid  this  unnecessary  risk, 
and  yit  It  is  not  pretendeo  that  there  was  any 
notification  to  the  engineers  and  other  em- 
ployees of  the  Insecurity  of  this  part  of  the 
roadbed.  All  that  is  claimed  Is.  that  from  time 
to  time  the  engineers  were  told  not  to  run 
their  engines  beyond  the  edge  of  the  fast  land. 
These  orders  were  merely  verbal,  and  pro- 
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ceeded  from  the  yard-master,  who  appears  him- 
self to  have  been  Ignorant  of  the  greatness  of 
the  danger.  It  is  manifest  from  the  evidence 
on  both  sides  that  adequate  means  to  Inform 
the  parties  In  charge  of  these  locomotives  of 
the  p3rll  at  band  were  not  used,  for  several  of  the 
engineers  themselves  testify  that  occasionally 
they  put  their  engines  upon  this  Insecure  struc- 
ture. Some  of  them  said  that  they  were  not 
aware  of  Its  Insecurity.  These  circumstances 
seem  to  me  to  constitute  a  legal  default  in  the 
defendants.  To  require  their  servants.  In  the 
ordinary  routine  of  dally  duty,  to  run  these 
engines  up  to  the  margin  of  this  covert  danger, 
was  subjecting  them  to  an  unnecessary  hazard. 
This,  of  itself,  would  be  sufllcient  to  sustain  the 
action.  So,  likewise,  I  think  the  omission  to 
use  any  means  of  making  the  danger  known  to 
those  who  were  to  incur  it,  would  have  a  like 
effect.  On  either  of  these  grounds  the  Jury 
could  rightly  rest  their  verdict." 

An  employee  who  Is  ordered  to  dig  a  trench 
so  as  to  shift  a  telegraph  pole,  without  being 
notified  that  props  are  necessary  to  hold  It  in 
an  upright  position,  and  that  another  employee 
has  been  sent  to  fetch  them,  may  recover  for  an 
injury  caused  by  the  fall  of  the  pole.  East  St. 
LfOuls  Connecting  R.  Co.  v.  Enrlght  (1893)  47 
111.  App.  494. 

A  railroad  company  Is  negligent  in  attempt- 
ing to  use  upon  its  road  a  car  from  another 
road,  the  drawbar  of  which  differs  so  much  In 
height  from  those  on  Its  own  cars  that  It  will 
slide  past  them  and  permit  the  cars  to  come  so 
close  together  as  to  endanger  the  lives  of  its 
employees  whose  duty  it  Is  to  couple  such  cars, 
without  notifying  them  of  its  condition.  Such 
a  danger  is  not  one  of  which  a  servant  busily  en- 
gaged In  coupling  can  be  required  to  take  notice. 
Ohio  &  M.  R.  Co.  V.  Wangelin  (1892)  43  111. 
App.  324. 

(Carriages  running  along  an  overhead  wire  for 
the  conveyance  of  parcels  In  a  store,  and  so  ad- 
justed that  when  pushed  backwards  they  are 
likely  to  leave  the  wire  and  fall,  constitute  a 
dangerous  appliance  under  certain  conditions, 
and  the  storekeeper  Is  bound  to  Inform  the  em- 
ployees of  this  peculiarity,  when  he  furnishes 
them  with  poles  to  push  the  carriages.  Stock  v. 
Le  Boutillier  (1897)  19  Misc.  112,  Afllrmed 
(1896)  18  Misc.  349.  The  hypothesis  underly- 
ing the  decision  apparently  was  that  the  danger 
was  not  apparent,  and  that  the  act  which  would 
create  that  danger  was  likely  to  be  done  for  the 
purpose  of  loosening  the  carriages  when  they 
happened  to  stick  at  some  point  on  the  wire. 
But  the  precise  theory  of  the  court  is  not  alto- 
gether  clear  from  its  opinion. 

The   danger    caused    by   the    fact    that    the 
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fective,  improved  machiDery.  In  the  case 
here,  it  was  not  defective,  and  not  unavoid- 
ably dangerous.  The  fact  remains  that  it 
was  not  properly  handled,  due,  as  the  jury 
thought^  to  the  want  of  notice  and  instruc- 
tion which  should  have  been  given  to  an  in- 
experienced hand.  Under  our  jurisprudence, 
until  it  clearly  appears  that  such  a  finding 
is  erroneous,  we  are  constrained  to  accept 
the  conclusion  as  correct. 

Lastly,  our  decision  held  that  claim  for 
insurance  cannot  be  recovered  in  this  case. 
Defendant  asserts  that  reservation  in  the 
decree  invites  new  and  troublesome  litiga- 
tion.    In  order  to  put  that  matter  at  rest, 

"beater"  of  a  machine  known  as  a  picker  con- 
tinued to  revolve  by  Its  own  momentum  for  two 
or  three  minutes  after  all  the  rest  of  the  ma- 
chine bad  come  to  a  standstill  Is  a  latent  dan- 
ger of  which  a  servant  ordered  to  clean  the  ma- 
chine should  be  notified.  HIgbtower  v.  Bam- 
berg Cotton  Mills  (1806)  48  S.  C.  190. 

A  verdict  finding  the  employer  guilty  of  neg- 
ligence In  not  Instructing  a  servant  as  to  the 
dan«^ers  of  holding  red-hot  rivets  while  they  are 
being  hammered  Into  boilers  will  be  upheld 
where  the  evidence  tends  to  show  that  he  was 
llfnorant  of  the  dangers  of  the  work.  Mann  Ion 
V.  Hagan  (1896)  9  App.  Dlv.  08. 

A  case  which  may  usefully  be  contrasted  with 
those  cited  In  the  last  section  to  Illustrate  the 
circumstances  under  which  the  servant  is 
chargeable  with  a  comprehension  of  the  risks 
caused  by  moving  machinery  is  Hanson  v.  Lud- 
low Mfg.  Co.  (1894)  162  Mass.  187.  the  special 
point  of  which  will  be  apparent  from  the  follow- 
ing passage  of  the  opinion  :  "The  general  dan- 
ger of  contact  with  a  circular  saw  in  operation 
is  of  course  obvious.  But  the  particular  danger 
by  which  the  plaintiff  was  hurt  is  not  one  which 
Is  apparent.  The  saw  teeth  move  with  such 
velocity  that  they  are  Indistinguishable.  Ob- 
jects which  come  In  contact  with  the  front  of 
the  saw  In  Its  ordinary  use  are  not  thrown  up- 
ward but  by  its  action  are  held  in  contact  with 
the  table.  The  fact  that  objects  which  touch 
the  opnosite  side  of  the  saw  will  be  affected  In 
a  different  manner,  and  one  attended  with  dan- 
ger, although  easily  understood  from  explana- 
tion and  readily  learned  by  experience,  is  not 
of  itself  plain  and  obvious,  but  Is  one  of  those 
obscure  dangers  of  which  an  employer  should 
give  warning  if  he  has  reason  to  suppose  that 
a  workman  who  may  encounter  it  In  his  work 
does  not  know  of  this  action  of  the  saw,  and  is 
ignorant  of  this  particular  danger.'* 

A  verdict  holding  an  employer  liable  will  not 
be  set  aside  where  there  is  evidence  tending  to 
show  that  his  agents  put  a  servant  to  work  "in 
a  place  of  peculiar  danger,  of  which  he  had  no 
knowledge  or  experience,  without  Informing  him 
of  the  risks  or  Instructing  him  how  to  avoid 
them.**  O'Connor  v.  Adams  (1876)  120  Mass. 
427  (where  the  servant  was  ordered  to  oil  a 
rapidly  revolving  machine). 

While  the  fact  that  If  the  hands  are  so  placed 
between  the  upper  portions  of  revolving  cylind- 
ers as  to  be  In  contact  with  the  surfaces  there 
is  danger  Is  obvious  to  a  man  of  ordinary  intelli- 
gence after  even  a  day's  experience,  a  court  will 
not  say,  as  a  matter  of  law,  that  the  increased 
danger  arising  from  their  having  been  left  on 
one  occasion  further  apart  by  a  coemployee  of 
the  plaintiff  Is  so  patent  to  a  new  employee 
that  the  master  Is  absolved  from  the  duty  of 
Instruction.  BJbJian  v.  Woonsocket  Rubber  Co. 
(1895)  164  Mass.  214. 

An  employer  who  knowingly  furnishes  an  em- 
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we  here  state  thai  the  judgment  here  in- 
cludes and  settles  the  amount  of  aJl  claims 
laintifT  is  entitled  to  for  injuries  received 
y  him  as  alleged.  When  this  amount  will 
have  been  paid,  it  will  be  in  satisfaction  of 
all  elaime,  and  we,  in  consequence,  recall  all 
reservation  heretofore  made.  It  is  therefore 
ordered,  adjudged,  and  decreed  that  our  orig- 
inal judgment  remain  undisturbed,  save  as 
to  anything  reserved  to  plaintiff  after  he- 
will  have  been  paid.  There  is  no  further 
right  reserved  to  plaintiff. 

Rehearing  refused. 


ployee  a  kicking  horse  to  work  with,  without 
notice  or  warning,  is  liable  to  the  employee  for 
Injuries  from  a  kick  by  the  horse.  Such  a  peri) 
Is  not  "apparent  and  visible.**  Helmke  v.  Stet- 
ler  (1803)  60  Hun,  107. 

So,  it  has  been  held  to  be  the  dnty  of  an- 
employer  to  furnish  a  driver  with  a  safe  team, 
or  Inform  him  of  Its  bad  or  vicious  habits,  so  that 
he  may  guard  against  them.  Leigh  v.  Omaha 
Street  R.  Co.  (1893)  36  Neb.  131 :  s.  p.  Oeorge 
H.  Hammond  Co.  v.  Johnson  (1893)  38  Neb. 
244.  (In  these  two  cases  the  special  point  made 
by  defendant's  counsel  and  negatived  by  the 
conrt  was  that  the  rule  where  animals  were  con- 
cerned was  different  from  that  which  prevailed 
in  regard  to  inarlmate  appliances.) 

In  Lane  v.  Minnesota  State  Agrl.  Soc.  (1895) 
62  Minn.  17G.  29  L.  It  A.  708,  It  was  held  that 
a  complaint  was  not  demurrable  which  alleged 
that  the  defendant  engaged  the  plaintiff  to  ride 
a  running  race  for  horses,  which  was  prompted 
and  controlled  by  it :  that^  knowing  a  certain 
horse  was  dangerous  and  unsafe  to  run  in  any 
race  by  reason  of  a  vicious  habit  of  track  bolt- 
ing, of  which  plaintiff  was  ignorant,  it  negli- 
gently permitted  such  horse  to  run  in  the  race- 
,  in  which  she  rode,  pursuant  to  her  engagement 
with  defendant,  without  warning  her  of  the 
unusual  danger  to  which  she  was  thus  exposed  : 
that  by  reason  of  such  horse  bolting  the  track 
during  such  race,  she  was  thrown  from  her  own 
horse  and  injured.  , 

The  presence  of  a  solution  of  potash  In  n 
waste-pipe  from  the  toilet  room  of  a  saloon  1? 
a  latent  danger  against  which  the  proprietor  i» 
bound  to  caution  an  employee  whom  he  directs 
to  remove  an  obstruction  from  the  pipe.  Dunn 
V.  Connell  (1897)  21  Misc.  295. 

The  principle  which  makes  a  master  llabl<^ 
for  exposing  a  servant  without  warning  to 
latent  dangers  in  machinery  of  which  he  has- 
no  knowledge,  either  actual  or  constructive,  has- 
also  been  applied  iu  llie  analogous  case  of  the 
exposure  of  the  servant  to  an  infectious  or  con- 
tagious disease.  Kllegel  v.  Altken  (1896)  94 
Wis.  432,  86  L.  R.  A.  249,  where  the  defendant 
allowed  the  plaintiff  to  work  in  the  room  in 
which  one  of  the  household  was  sick  with  ty- 
phoid fever,  and  omitted  to  Inform  her  what  the 
malady  was. 

A  carpenter  hired  to  erect  a  fence  on  a  lot 
does  not  assume  th(>  risk  of  being  shot  by  a 
person  who  is  in  adverse  possession,  unless  the 
employer  notifies  him  beforehand  that  forcible 
resistance  may  be  expected.  Baxter  v.  Roberts 
(1872)  44  Cal.  188,  18  Am.  Rep.  160.  The 
court  said :  *'The  general  principle  which  for- 
bids the  employer  to  expose  the  employee  to  un- 
usual risks  in  the  course  of  his  employment,  and 
to  conceal  from  him  the  fact  of  such  danger, 
is  not  affected  by  the  fact  that  the  danger 
known  to  the  employer  arose  from  the  tortious 
or  felonious  purposes  or  designs  of  third  person* 
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tctlng  In  hostility  to  the  Interesta  of  the  em- 
ployer and  through  agencies  beyond  his  control. 
The  employee  is  as  dearly  entitled  to  informa- 
tion of  such  known  danger  of  that  character 
as  of  any  other,  the  existence  of  which  is  known 
to  the  employer.  The  employer  If  he  knew  or 
was  informed  of  a  threatened  danger  of  that 
character  was  bound  to  communicate  the  Infor- 
mation to  hla  employee  about  to  be  exposed  to 
it  In  the  course  of  his  employment  and  in  Igno- 
rance of  Its  existence.  The  nature  or  char- 
acter of  the  agency  or  means  through  which  the 
danger  of  Injury  to  the  employee  is  to  be  appre- 
hended can  make  no  difference  In  the  rule,  for 
the  employee  Is  entitled  In  all  cases  to  such  in- 
formation upon  the  subject  as  the  employer  may 
possess,  and  this  with  a  view  to  enable  him  to 
determine  for  himself  If  at  the  proffered  com- 
pensation he  will  be  willing  to  assume  the  risk 
and  Incur  the  hazards  of  the  business ;  and  If 
the  employer  have  such  information  or  knowl- 
edge and  withhold  It  from  the  employee,  and 
the  latter  afterwards  be  injured  In  consequence 
thereof,  the  employer  is  liable  to  him  in  dam- 
ages tharefor." 

Where  the  serrant  of  a  corporation  does  acts 
in  oi^edience  to  Its  orders  which  are  In  viola- 
tion of  an  Injunction  restraining  such  acts,  or 
which  amount  to  a  trespass,  and  such  servant 
has  no  notice  of  the  Injunction  or  the  invalidity 
or  wrongfulness  of  such  acts,  or  of  any  liability 
or  danger  of  arrest  likely  to  be  Incurred  In  the 
performance  thereof,  and  such  liability  and 
threatened  danger  are  known  to  his  principal, 
but  concealed  from  him,  the  principal  is  bound 
to  Indemnify  him  for  the  dangers  suffered  by 
him  as  the  natural  result  of  his  acts  done  In 
obedience  to  the  orders  of  his  superiors.  Gulr- 
ney  t.  St.  Paul,  H.  a  M.  R.  Co.  (1890)  48  Minn. 
496. 

And  the  liability  of  the  principal  does  not, 
In  such  case,  depend  upon  the  ultimate  deter- 
mination of  the  question  whether  an  alleged 
trespass  by  or  upon  the  servant  is  or  Is  not  le- 
gally justifiable,  or  whether  the  Issuance  of  the 
injunction  is  legal  and  proper.     Ibid. 

IV.  Experience  of  servant  ae  a  special  factor 
hearing  Mpon  tJie  master's  duty  of  instruc- 
tion. 

See  also  III.  e,  9,  supra^  and  the  cases  In  Y. 
infra. 

a.  Oenerally, 

The  extent  of  an  adult  servant's  experience 
In  the  work  which  he  was  doing  at  the  time  he 
received  the  Injury  has  a  material  bearing  upon 
the  question  whether  any  duty  of  Instruction 
rested  on  the  master. 

The  **ru]e  which  requires  the  employer  to  give 
proper  Instructions  is  most  frequently  applied 
In  cases  where  persons  of  Immature  years  are 
employed  about  dangerous  machinery ;  but  the 
same  principle  governs  where  the  person  so  put 
to  work  Is  of  mature  years,  but  without  ex- 
perience in  the  particular  work,  and  without 
knowledge  of  the  actual  dangers  attending  it. 
But,  of  course,  the  fact  that  the  person  Injured 
was  of  mature  years  ...  Is  a  matter  for 
the  careful  consideration  of  the  jury  in  deter- 
mining whether  he  fully  understood  and  appre- 
ciated the  dannrs  of  his  position.**     Ingerman 

V.  Moore  (1891)  90  Cal.  410. 

Some  presumptions  Indulged  in  with  regard 
to  this  element  of  the  employer*s  liability  oper- 
ate In  his  favor.  Thus  *'lt  is  not  negligence  to 
employ  one  who  Is  physically  and  mentally 
qualified  for  the  business,  merely  because  he  has 
not  yet  had  experience.  It  Is  only  by  instruct- 
ing the  inexperienced  that  the  necessary  supply 
of  experienced  help  can  be  secured."     Gorman 
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V.  Minneapolis  &  St.  L.  R.  Co.  (1889)  78  Iowa,. 
509  (man  twenty-two  years  of  age  hired  a» 
brakeman). 

Again,  the  want  of  experience  in  a  certain 
employment  cannot  be  of  any  moment  In  cases 
where  the  danger  which  actually  caused  the  In- 
jury was  such  that  no  previous  special  exper- 
ience was  necessary  to  enable  the  servant  to  ap- 
preciate It.  To  this  class  of  cases  belong  those- 
already  reviewed  In  which  the  obvious  charac- 
ter of  the  danger  was  held  to  negative  the  exist- 
ence of  any  duty  to  instruct.  (See  III.  d,  1,. 
supra.) 

When  a  servant  has  actually  operated,  and 
seen  others  operate,  an  Implement  or  machine 
often  enough  to  enable  him,  by  the  exercise  of 
ordinary  intelligence  and  care,  to  learn  how  to 
avoid  being  Injured  by  It,  or  when  the  mode- 
of  operating  It  Is  so  simple  as  that  a  person  of 
ordinary  intelligence  or  care  can  at  once  per- 
ceive the  safe  and  proper  mode  of  operating  it, 
there  Is  no  duty  resting  on  the  master  to  in- 
struct him.  Jones  v.  Louisville  &  N.  R.  Co. 
(1894)  95  Ky.  576  (said  of  the  danger  of  'los- 
ing the  motion*'  of  the  lever  of  a  hand  car). 

An  unqualified  charge  to  the  effect  that  an 
employer  is  liable  for  failure  to  warn  an  Inex- 
perienced employee  ordered  Into  a  more  hazard- 
ous position  than  that  for  which  he  was  em- 
ployed, as  to  dangers  attending  the  same.  Is 
erroneous,  Inasmuch  as  such  a  liability  does  not 
exist,  where  they  are  so  open  and  obvious  that 
by  the  exercise  of  care  such  employee  would 
know  of  them.  Newbury  v.  Getchel  &  M.  Lum- 
ber &  Mfg.  Co.   (1896)  100  Iowa,  441. 

The  rule  which  absolves  the  master  from  lia- 
bility for  his  omission  to  Instruct  an  Inexper- 
ienced employee  as  to  a  danger  which  Is  readily 
observable  by  anyone  of  ordinary  Intelligence 
may  be  referred  to  the  consideration  that  the 
servant,  knowing  that  there  was  such  a  danger, 
may  be  expected  to  proceed  with  great  caution 
until  he  becomes  familiar  by  exi;>erlence  with 
the  forces  with  which  he  has  to  deal.  Stuart 
V.  West  End  Street  R.  Co.  (1895)  163  Mass. 
391,  where  It  was  held  that  the  jury  should 
have  been  directed  to  return  a  verdict  for  the 
defendant  in  an  action  for  injuries  caused  by 
the  nialntiff*B  allowing  his  hand  to  be  drawn 
Into  the  knives  of  a  hay-cutting  machine  which 
he  was  feeding.  "It  may  be,"  said  the  court, 
"that  no  one  could  tell  the  exact  degree  of  the 
force  with  which  the  hay  would  move  forward 
with  the  traction  of  the  knives,  nor  just  how 
great  the  danger  was  until  he  ascertained  by 
actual  experiment ;  but  anybody  could  see  at 
once  that  there  was  danger  In  doing  the  work 
unless  care  was  used  to  avoid  letting  the  fingers 
be  drawn  forward  to  the  knives." 

A  presumption  Inuring  to  the  disadvantage  of 
the  employer  is  that,  although  he  Is,  as  a  gen- 
eral rule,  not  bound  to  anticipate  that  a  servant 
of  considerable  experience  will  choose  the  most 
dangerous  method  of  doing  certain  work  (see 
Keats  V.  National  Heeling  Mach.  Co.  (1895)  21 
U.  S.  App.  650,  65  Fed.  Rep.  940,  13  C.  C.  A. 
221),  he  Is  bound  to  take  notice  of  the  fact  that 
a  servant's  experience  may  actually  be  a  snare 
to  him — ^as  where  the  dangerous  conditions  con- 
sist In  the  unusual  construction  of  an  appli- 
ance, and  that  construction  Is  so  uncommon 
that  a  servant  of  long  experience  In  the  manip- 
ulation of  such  appliances  may  well  have  had 
no  opportunity  of  becoming  acquainted  with  one 
of  that  particular  kind.  Here  the  experience 
of  the  servant  will  tend  to  throw  him  off  his 
guard,  and  the  servant's  want  of  experience 
strengthens  rather  than  weakens  the  obligation 
of  the  master  to  give  him  instructions.  See 
Missouri  P.  R.  Co.  ▼.  Callbreath  (1886)  66  Tez. 
526. 
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Ordinarily,  however,  the  semnt's  experience 
or  Inexperience  1b  dealt  with  as  a  fact  directly 
tending  to  establish  or  negative  his  knowledge 
of  the  dangers  of  the  work.  The  Importance 
attached  to  It  in  the  case  of  adult  employees 
will  be  apparent  from  the  following  decisions. 
lAs  regards  the  experience  or  Inexperience  of 
minor  employees,  see  V.  infra.) 

b.  Circumstances  under  which  no  instruction  is 

necessary. 

Failure  to  Instruct  an  employee  as  to  dangers 
is  Immaterial  If  he  has  worked  long  enough  to 
learn  by  the  ordinary  exercise  of  diligence  the 
dangers  of  his  employment  and  the  methods  to 
avoid  them.  Gulf,  C.  &  S.  F.  R.  Co.  v.  Wittig 
(18»6,  Tex.  Civ.  App.)  36  S.  W.  857.  (The 
me(.aods  referred  to  were  those  adopted  for  se- 
curing the  safety  of  persons  working  on  cars 
standing  on  a  track.) 

An  employer  may  assume  that  no  instructions 
are  needed  as  to  tbe  use  of  a  machine  similar 
to  that  which  Che  employee  has  handled  for 
two  years.  A  fortiori  Is  he  exempt  from  liabil- 
ity for  an  Injury  received  by  him  In  the  ordinary 
course  of  bis  duties,  where  the  person  in  charge 
of  the  machine  questioned  him  as  to  his  famil- 
iarity with  it  before  starting  it,  and  watched 
him  operate  it,  until  satisfied  that  he  was  a 
skilled  operator.  Keenan  v.  Waters  (1897)  181 
Pa.  247  (employee  In  steam  laundry). 

An  employee  cannot  recover  in  an  action  for 
personal  injuries  received  In  the  use  of  a  "hand 
«afirer"  in  a  sawmill,  upon  the  ground  that  his 
employers  were  negligent  in  allowing  him  to 
use  such  a  machine  without  instruction,  where 
he  had  been  working  in  tue  mill  for  more  than 
a  yeai',  and  upon  this  machine  for  four  months 
when  Injured,  and  where  its  dangers  were  ap- 
parent to  a  casual  observer.  Hogele  v.  Wilson 
(1892)  5  Wash.  160. 

Negligence  is  not  Imputable  to  a  master  fall- 
ing to  notify  an  experienced  employee  that  a 
circular  saw  was  dangerous,  where  the  latter, 
while  supplying  wood  to  the  man  In  charge  of 
the  saw,  was  Injured  by  being  struck  by  a  piece 
of  wood  caught  in  It.  Delaware  River  Iron- 
Ship  Bidg.  &  Engine  Works  v.  Nuttall  (lb»8) 
119  Pa.  149.  Tbe  court  said  :  *'The  negligence 
which  the  plaintiff  imputes  to  the  defendant, 
and  for  which  a  recovery  was  sought  and  al- 
lowed in  the  court  below.  Is  the  failure  to  in- 
form the  plainitff.  when  he  was  sent  to  carry 
the  lumber,  that  a  circular  saw  was  a  dangerous 
machine,  and  the  failure  to  provide  the  saw 
with  an  attachment  called  a  "spreader."  As  to 
the  first  of  these,  It  must  be  remembered  that 
the  work  Nuttall  was  asked  to  do  was  simply 
that  of  a  bearer  of  burdens  ;  work  which  Is  done 
'by  cheap  and  unskilled  labor.  He  was  a 
mechanic,  and  had  for  weeks  been  working  In 
the  same  room  In  which  this  saw  was  operated. 
All  that  could  have  been  told  him  by  way  of 
warning  was,  that  there  was  a  possibility  of  In- 
Jury  from  a  flying  stick,  but  that  during  many 
years  no  such  accident  had  happened  In  the  de- 
fendant's works.  That  the  omission  of  such  a 
warning  to  a  mechanic  under  the  circumstances 
of  this  case  was  a  failure  In  duty  on* the  part 
■of  the  employer  is  simply  preposterous.  There 
Is  risk  and  liability  to  accident  in  all  employ- 
ments, but  the  law  does  not  require  an  employer 
to  protect  his  employees  against  the  possibility 
of  an  accident.  He  is  bound  to  provide  suit- 
able machinery  and  implements  for  their  use, 
see  that  they  are  in  reasonable  order,  and  that 
the  usual  precautions  against  accident  are 
taken.  The  possibility  of  accident  which  lies 
beyond  is  a  risk  which  every  mechanic  and 
•every  laborer  takes  and  must  take,  as  incidental 
to  every  form  of  activity." 
41  L.  11.  A. 


In  Mississippi  River  Logging  Co.  ▼.  Schneider 
(1896)  54  U.  S.  App.  743,  74  Fed.  Rep.  195,  20 
C.  C.  A.  390,  where  a  similar  accident  was  the 
subject  of  an  action,  the  court  thus  laid  down 
the  law :  "If.  however,  it  may  be  assumed  that 
there  was  failure  of  duty  here  by  the  master 
with  respect  to  the  safeguard,  Its  absence  was 
an  open,  obvious  fact.  That  it  was  wanting 
should  have  been  observed  by  one  of  even  slight 
experience  in  the  business ;  certainly  by  one  In 
the  exercise  of  that  ordinary  care  that  the  law 
casts  upon  the  servant.  The  defendant  in  er- 
ror was  a  man  of  mature  years.  He  had  had 
some  six  years*  experience  in  this  business.  He 
was  of  ordinary  Intelligence  and  was  no  novice. 
He  knew  th«  operation  and  the  use  of  every 
piece  of  machinery  employed.  He  knew  that 
the  service  waa  a  dangerous  one,  and  that  even 
with  tbe  utmost  care  accidents  would  occur.  He 
knew  that  material  striking  the  revolving  saw 
would  be  hurled  with  great  force  towards  the 
operator.  What  warning  from  the  master 
could  have  given  him  better  Instruction  than  he 
had, — Instruction  acquired  by  the  experience  of 
six  years  In  the  vicinity  of  dangerous  machin- 
ery?" The  court  then  referred  to  the  passage 
Just  quoted  from  the  Pennsylvania  case,  and 
proceeded  thus :  "It  Is  said,  however,  that  the 
servant  could  not  anticipate  that  the  operator 
at  the  edger  would  not  remove  one  piece  of 
luml>er  before  another  coming  over  the  live 
rollers  would  strike  it,  force  it  over  the  space 
of  dead  rollers  between  the  alley  and  the  slab 
saw,  nor  that  it  would  be  swerved  from  its 
natural  course  ty  the  direction  given  to  it, 
either  by  the  impinging  force  or  by  the  operator 
In  striving  to  secure  it.  That  is  true,  and  is 
equally  true  with  respect  to  the  master.  The 
possibility  was  as  palpable  to  the  understand- 
ing of  the  one  as  to  the  other.  The  mill  had 
been  operated  for  some  ten  or  eleven  years  with- 
out that  safeguard  and  without  accident  from 
that  cause.  In  marshaling  the  dangers  that 
ordinary  care  would  seek  to  guard  against.  It 
could  bardly  be  anticipated  that  the  piece  of 
lumber  would  be  projected  such  a  distance  over 
dead  rollers,  and  would  also  be  so  swerved  from 
Its  course,  that  It  would  strike  the  slab  saw,  22 
feet  away  from  the  end  of  the  line  of  live  rollers, 
and  north  of  the  line  of  dead  rollers  extended 
westerly  upon  a  direct  line  from  the  live  rollers. 
Nor  can  It  be  said  that  the  danger  was  a  con- 
cealed one,  growing  out  of  any  defective  ma- 
chinery. It  arose  from  the  manner  of  opera- 
tion, not  because  of  defective  machinery :  and 
therefore  was  a  risk  incident  to  the  business." 

An  adult  employee  of  ordinary  Intelligence 
and  familiar  with  the  work  cannot  recover  for 
an  Injury  on  the  ground  that  he  was  not  in- 
structed as  to  tbe  danger  of  his  work,  so  "plain 
and  open  to  observation,"  as  the  liability  of 
his  band  to  be  caught  and  drawn  In  by  hay 
which  he  Is  feeding  to  a  revolving  spindle. 
Dousherty  v.  West  Superior  Iron  &  S.  Co. 
(1894)  88  Wis.  343. 

An  experienced  employee  of  full  age,  who  has 
worked  for  four  months  In  a  room  In  which  a 
loom  having  unprotected  gearing  Is  situated,  as- 
sumes the  risk  of  Injury  from  being  pushed 
against  such  gearing  by  a  person  passing  blm  in 
the  aisle,  where  his  duties  call  upon  him  to  work 
near  such  loom,  and  he  has  made  no  objection 
to  the  loom's  being  uncovered.  Goodrldge  v. 
Washington   Mills  Co.    (1893)    160  Mass.   234. 

There  is  no  negligence  in  omitting  to  in- 
struct a  man  of  ordinary  intelligence,  thirty- 
two  years  of  age  and  familiar  with  the  use  of 
machinery,  as  to  the  danger  of  having  his  hand 
drawn  under  a  moving  roller  on  which  he  Is  en- 
deavoring to  make  the  loose  end  of  a  piece  of 
cloth  catch  bv  throwing  it  over  the  roller,  and 
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tucking  In  tbe  end  between  the  roller  and  an- 
other piece  of  cloth.  RIchstaIn  ▼.  Washington 
Mills  Co.  (1893)  157  Mass.  538. 

A  machinist  and  engineer  is  charged  with  the 
knowledge  that  set-screws  are  In  constant  use 
in  machinery,  and  that,  from  the  purpose  for 
which  they  are  employed,  it  may  be  expected 
that  the  collar  of  a  shaft  will  be  kept  in  its  posi- 
tion by  one.  If  he  is  caught  by  such  a  screw 
while  making  some  repairs,  he  cannot  hold  the 
employer  liable  for  failing  to  apprise  him  of  the 
danger  arising  from  it  while  the  shaft  is  in  mo- 
tion. Goodnow  V.  Walpole  Emery  Mills  (1888) 
14r>  Mass.  261. 

An  employer  is  not  guilty  of  negligence  in 
falling  to  warn  a  mechanic  of  mature  years,  who 
has  worked  upon  the  premises  for  some  time,  of 
the  danger  arising  from  a  set-screw  upon  a  re- 
volving shaft,  so  as  to  render  him  liable  for  in- 
juries from  the  clothing  of  such  employee  catch- 
ing upon  such  screw,  where  he  might  have  per- 
formed the  work  without  danger  by  another 
method.  Keats  t.  National  Heeling  Mach.  Co. 
(1805)  21  U.  S.  App.  850,  65  Fed.  Rep.  940,  IS 
C.  C.  A.  221. 

Handling  the  line  at  the  bow  of  a  tug  Is  a 
risk  assumed  by  a  man  employed  to  do  general 
work  on  the  deck,  although  he  has  never  pre- 
Tiously  handled  any  line  but  that  at  the  stem. 
Williams  V.  Churchill  (1884)  137  Mass.  243,  50 
Am.  Rep.  304. 

A  railroad  company  Is  under  no  duty  to  give 
wamlniT  of  the  enhanced  risk  due  to  the  pres- 
ence in  Its  train  of  cars  having  double  dead- 
woods,  received  from  other  companies,  to  an  ex- 
perienced brakeman  who  has  been  in  service 
for  seventeen  years,  where  numerous  like  cars 
pass  daily  over  the  road.  Northern  P.  R.  Co.  v. 
Blake  (1894)  27  U.  8.  App.  190,  63  Fed.  Rep. 
45,  11  C.  C.  A.  93. 

It  is  error  to  direct  a  Jury  to  find  a  railroad 
company  guilty  of  negligence  on  the  ground  of 
failure  to  instruct  a  brakeman  specially  as  to 
the  danger  of  coupling  cars  -with  double  dead- 
woods  where  evidence  has  been  given  which 
tends  to  show  that  the  plaintiff  had  had  suffi- 
cient experience  to  dispense  with  the  necessity 
of  sncfa  special  Instructions.  Hughes  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.  (1801)  79  Wis.  264. 

A  verdict  against  a  railroad  company  hold- 
ing It  negligent  In  falling  to  warn  a  brakeman 
of  the  danger  in  coupling  cars  having  double 
deadwoods  will  be  set  aside,  where  the  evidence 
shows  that  he  saw  and  recognized  the  danger, 
and,  on  seeking  employment  from  such  com- 
pany, had  represented  himself  as  having  bad 
twenty-seven  days*  experience  in  such  work. 
Fenlon  v.  Duluth.  S.  8.  &  A.  R.  Co.  (1896)  108 
Mich.  284. 

An  employer  is  not  bound  to  instruct  an  ex- 
tperlenccd  lineman  as  to  the  danger  of  handling 
live  electric  wires.  Junior  v.  Missouri  Electric 
l.Ight  &  P.  R.  Co.  (1895)  127  Mo.  79. 

Where  a  workman  who  bas  been  In  the  em- 
ploy of  a  telegraph  company  about  one  month 
Is  Injured  by  a  current  of  electricity  which 
passes  from  an  electric-light  wire  suspended  on 
the  same  pole  as  a  telegraph  wire  which  he  Is 
handling.  It  is  properly  left  to  the  jury  to  say 
whether  the  peril  from  which  the  Injury  re- 
-sulted  was  one  of  which  It  was  the  duty  of  the 
master  to  warn  him.  Western  U.  Teleg.  Co.  v. 
McMuilen  (1895)  58  N.  J.  L.  155,  32  L.  R.  A. 
551. 

Any  person  who  has  once  worked  the  lever 
of  a  moving  hand  car,  or  seen  another  do  It,  is 
presumed  to  know  without  instruction  that  It  Is 
dangerous  to  "lose  the  motion  of  the  lever." 
Jones  V.  Louisville  ft  N.  R.  Co.  (1894)  95  Ky. 
570. 
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Failure  of  a  corporation  to  give  warning  to 
the  mastet  machinist  employed  in  their  estab- 
lishment that  there  was  danger  that  the  wall 
or  walls  of  the  gas-room  would  fall  In  case  fire 
occurred,  where  he  was  not  ignorant  of  the  dan- 
ger or  of  the  causes  which  produced  It,  will  not 
make  it  criminally  liable  for  his  death,  caused 
by  the  fall  of  such  walls,  while  breaking  down 
the  door  of  the  gas-room  during  the  fire,  under 
instructions  from  the  superintendent.  Allen  v. 
Augusta  Factory  (1888)  8z  Ga.  76. 

No  duty  rests  on  a  railroad  company  to  In- 
struct an  experienced  workman  transferred  from 
one  ■  machine  to  another  of  the  same  general 
character.  Hence  a  skilled  engineer  cannot  re- 
cover for  an  injury  caused  by  striking  his  head 
against  a  bridge  while  leaning  out  of  the  car  of 
his  engine,  on  the  ground  that  he  should  have 
been  notified  that  this  engine  was  6  Inches  wider 
than  those  to  which  he  was  accustomed.  Bel- 
lows V.  Pennsylvania  &  N.  Y.  Canal  A  R.  Co. 
(1893)  157  Pa.  51.  „    «     . 

In  Reed  v.  Stockmeyer  (1896)  34  U.  8.  App. 
727,   74   Fed.   Rep.   180,  20  C.   C.   A.   381,  the 
plalntiflf  was  called  away  from  his  regular  work 
to  split  stones  in  a  quarry  by  means  of  wedges, 
and.  while  so  engaged,  a  piece  broke  off  and  fell 
upon  him.     The  court  in  discussing  the  question 
whether  the  circumstances  required  a  warning 
said :     "The  only  possible  concealed  risk  arose 
from  the  presence  of  seams  In  the  stone  In  the 
quarry.     Stockmeyer    was    no    novice    In    this 
work.     He  was  a  man  of  mature  age  of  ordi- 
nary Intelligence,  and  for  several  years  had  been 
employed  In  and  about  quarries.     His  testimony 
shows   beyond   contention   that,   for  some   two 
months    during    his    previous    employment    by 
Reed,  he  had  worked  at  channelling  stone ;  that 
he  knew   generally  of  the  existence  of  seams 
throughout  all  the  quarries  In  the  neighborhood, 
and  that  the  stone  was  liable  to  break  hy  rea- 
son of  the  seams  during  the  progress  ot  the 
work   of   channelling   and   of   cutting  out   the 
stone.     He  did  not,  It  Is  true,  know  o£  seams 
in  this  particular  block  of  stone ;  nor  could  Dre- 
hoble  or  the  defendant  In  error  know ;  and  for 
the  like  reason,  that  It  was  covered  with  earth 
and   dust.     He,   however,   knew  the   fact   that 
seams  existed  in  stone  throughout  the  quarries, 
and  the  danger  therefrom,  and  had  egual  op- 
portunity with  the  master  and  Drehoble  of  as- 
certaining the  existence  of  seams  In  this  partic- 
ular stone,  for  he,  with  Drehoble,  had  been  at 
work  upon  it  prior  to  the  Injury.     AH  the  warn- 
ing that  could  have  been  required  of  the  master, 
or  of  the  vice  principal  acting  for  the  master, 
was  to  call  the  attention  of  the  servant  to  the 
possible  existence  of  seams  In  this  particular 
stone.     But  Stockmeyer  knew  that  fact  from  his 
general  knowledge  of  the- character  of  the  quar- 
ries.      It  was  a  fact  of  which  he  was  bound  to 
take  notice.     No  warning  could  make  the  dan- 
ger more  manifest  to  him.     The  danger  arising 
from  this  employment  to  which  he  was  directed 
by  the  master  was  either  obvious  to  the  senses 
or  was  known  to  the  servant  as  most  likely  to 
exist ;   and   he   had   the  sense   and   experi«nce 
necessary   to   comprehend   the   danger   and   to 
guard  against  it.     There  was  consequently  no 
breach  by  the  master  of  any  positive  duty  ow- 
ing to  the  servant  which  produced  or  contrib- 
uted to  his  injury." 

c  OircumatanceB    under    which    ifiBtrucUon    ia 

necessary- 

The  obligation  to  Instruct  a  man  hired  to  do 
certain  work  as  to  the  peculiar  peril  of  differ- 
ent work  requiring  special  skill  Is  peremptory, 
as  the  master  Is  tben  necessarily  chargeable 
with  the  fact  that  he  Is  probably  ignorant  of 
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th«  hazard!  to  be  eDcountered,  and  the  proper 
methods  of  obviating  them,  and  there  1b  no  room 
for  the  application  of  the  doctrine  as  to  obvious 
risks.  Upon  this  principle  it  has  been  held  that 
tightening  up  the  nuts  on  the  generator  of  a 
refrigerating  machine  without  reducing  the 
pressure,  when  there  Is  an  ammonia  pressure 
of  about  120  pounds  which  Is  Increasing,  is  a 
dangerous'  work  which  a  carpenter  employed  as 
a  general  laborer  or  handyman,  but  unfamiliar 
with  and  un instructed  as  to  the  danger  of  the 
mode  of  operation  necessary  to-  preserve  an 
equal  strain  on  all  parts  of  the  generator,  can- 
not be  set  to  do  without  rendering  the  employer 
liable  to  him  for  Injury  resulting  from  an  ex- 
plosion caused  by  his  lack  of  skill.  Ryan  v. 
Los  Angeles  Ice  &  Cold  Storage  Co.  (1896)  112 
Cal.  244,  32  L.  R.  A.  524. 

So,  a  servant  is  set  to  work  In  a  dangerous 
place,  within  the  rule  as  to  the  master's  liabil- 
ity in  such  case,  where,  without  being  given 
proper  instructions,  he  Is  directed  to  start  a  Are 
In  a  furnace  which  Is  safe  if  the  fire  is  properly 
made  therein,  but  is  dangerous  If  made  by  an 
Inexperienced  employee.  La  Fortune  v.  Jolly 
(1806)   167  Mass.  170. 

So,  a  common  laborer  who  has  had  no  exper- 
ience In  or  knowledge  of  the  use  or  danger  of 
explosives  employed  for  loosening  frozen  ground 
which  Is  to  be  excavated  for  the  roadbed  of  a 
railroad  Is  entitled  to  assume  that  the  repre- 
sentative of  his  employer  will  not  put  him  to 
work  with  a  pick  In  a  place  where  a  blast  has 
been  set  off,  without  taking  proper  precautions 
to  guard  against  the  consequences  of  a  part  of 
the  blast  being  left  unexploded,  and  warning 
him  of  the  danger  to  be  apprehended  from  this 
source.  The  risk  arising  from  the  want  of  In- 
formation under  such  circumstances  cannot  be 
held  to  have  been  contemplated  in  the  service 
In  which  he  engaged.  Burke  v.  Anderson  (1895) 
84  U.  S.  APT).  132,  69  Fed.  Rep.  814,  16  C.  C.  A. 
442  (distinguishing  Minneapolis  v.  Lundin 
(1893)  lU  U.  S.  App.  245,  58  Fed.  Rep.  625.  7 
C.  C.  A.  344,  and  Cornel Ison  ▼.  Eastern  R.  Co. 
(1892)  50  Minn.  23,  where  the  injured  servants 
were  experienced  and  hired  for  and  engaged  In 
the  use  of  the  explosives). 

The  danger  that  a  link  In  a  drawhead  may 
prove  to  be  stuck,  thus  exposing  a  person  en- 
gaged in  coupling  to  the  danger  of  having  his 
fingers  crushed,  If  he  does  not  let  It  go  before 
tiie  cars  meet,  is  in  a  sense  obvious,  but  It  Is 
one  as  to  which  the  railroad  company  is  bound 
to  warn  an  Inexperienced  brakeman  known  to 
be  Ignorant  of  such  danger.  Bonner  v.  Moore 
(18S>3)  3  Tex.  Civ.  App.  416. 

So,  It  Is  negligence  In  a  railroad  company  to 
cause  a  switchman  who  has  been  only  a  short 
time  in  Us  employ  to  go  to  a  place  in  the  night- 
time, over  a  cattle  guard,  to  couple  cars,  with- 
out warning  him  that  the  cattle  guard  is  there 
and  of  the  danger  he  thereby  assumes ;  and  it  is 
immaterial  that  It  has  been  the  custom  to  couple 
cars  In  that  place,  and  that  no  injury  has  be- 
fore occurred  by  coupling  there.  Fredenburg 
▼.  Northern  C.  R.  Co.  (1889)  114  N.  Y.  582. 

The  tendency  of  a  board  which  Is  warped  to 
spring  back  while  it  Is  being  sawed  by  a  circu- 
lar saw  Is  not  so  obvious  that  an  Inexperienced 
workman  must  be  held,  as  a  matter  of  law, 
to  take  cognizance  of  it  without  being  warned. 
Wheeler  v.  Wason  Mfg.  Co.  (1883)  135  Mass. 
294. 

A  complaint  Is  not  demurrable,  which  alleges 
that  an  Inexperienced  and  Ignorant  employee 
was  put  to  work  at  a  machine  which  had  a  saw 
defectively  and  Insecurely  fastened  to  Its  shaft, 
which  was  known  to  the  employer  but  not  to 
the  employee,  and  that  no  Instructions  were 
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given  In  respect  to  the  danger.  Oreenberg  ▼. 
Whltcomb  Lumber  Co.  (1895)  90  Wis.  225,  2» 
L.  R.  A.  439. 

A  special  finding  that  the  plaintiff,  a  common 
laborer,  was  assigned  without  instructions  to 
the  work  of  poking  brickbats  Into  a  crusher,  and 
was  injured  fifteen  minutes  afterwards,  is  not 
inconsistent  with  a  general  verdict  against  the 
defendant.  Chicago  Anderson  Pressed  Brick  Co. 
V.  Rembarz  (1893)  51  111.  App.  543,  Affirmed  In 
Barnes  v.  Rembarz  (1894)   150  111.  192. 

An  employee  who  is  set  to  work  upon  a  boring 
machine  with  uncovered  cogs,  and,  by  his  own 
testimony,  without  experience,  instructions,  or 
warnings,  does  not,  as  a  matter  of  law,  assume* 
the  risk.  Thompson  v.  Edward  P.  Allls  Co. 
(1805)  89  Wis.  523. 

A  verdict  will  not  be  set  aside  which  find» 
that  a  rapidly-revolving  saw  placed  under  a 
bench  used  by  the  plaintiff  In  such  a  position 
that  he  could  not  see  it  unless  he  lowered  his 
eye  to  within  18  inches  of  the  floor,  was  an  ap- 
pliance on  which  it  was  unsafe  and  Improper  to> 
set  an  Inexperienced  man  to  work  without  glvlng- 
hlm  proper  notice  and  reasonable  instructions. 
Campbell  v.  Eveleth  (1890)  83  Me.  50. 

It  Is  the  duty  of  a  railway  conipany,  upon 
temporarily  employing  a  brakeman  to  do  the 
coupling  In  the  absence  of  the  regular  coupler, 
to  Inform  him  of  a  role  requiring  the  use  of  a 
stick  In  coupling,  where  he  Is  a  stranger  to  the- 
servlce  and  not  familiar  with  its  rules  and  regu- 
lations. East  Tennessee,  V.  ft  G.  R.  Co.  v.  Tur- 
vavllle  (1802-03)  97  Ala.  122. 

See,  generally,  as  to  the  duty  of  the  master 
to  bring  his  rules  to  the  servant's  knowledge, 
the  note  to  Nolan  v.  New  York,  N.  H.  k 
H.  R.  Co.  43  L.  R.  A.  305. 

It  is  the  duty  of  the  proprietor  of  a  lime- 
kiln to  warn  an  Inexperienced  laborer  who  is  set 
to  work  on  the  top  of  the  kiln  as  to  the  danger 
of  falling  Into  the  fire  when  the  stone  at  the- 
base  Is  removed,  apd  the  mass  above  consequent- 
ly subsides.  Parkhurst  v.  Johnson  (1883)  50 
Mich.  70,  45  Am.  Rep.  28. 

If  a  servant  Is  Inexperienced  and  Ignorant  of 
the  approaches  to  a  meal  conveyor,  and  the  ap- 
parent approaches  to  the  same  are  such  as  are- 
likely  to  lead  him,  on  account  of  his  Inexper- 
ience and  Ignorance,  to  undertake  to  ascend  tcv 
the  meal  conveyor  in  a  certain  manner,  and  the 
danger  of  ascending  to  it  in  that  manner  wa» 
not  apparent  to  him  on  account  of  such  Igno- 
rance and  inexperience,  and  the  master's  fore> 
man  knows  or  ought  to  have  known  these  facts» 
It  is  his  duty  to  inform  the  servant  how  to  reacb 
the  meal  conveyor,  and  to  instruct-  and  cau- 
tion him  sufficiently  to  enable  him  to  compre- 
hend the  dangers,  and  to  ascend  to  the  meal 
conveyor  safely  by  the  exercise  of  proper  care. 
Fort  Smith  Oil  Co.  v.  Slever  (1803)  58  Ark. 
168. 

Where  the  testimony  Justifies  the  inference 
that  the  knives  of  a  planing  machine  were  con- 
cealed from  one  doing  the  work  assigned  to  the 
plaintiff,  an  inexperienced  employee,  it  Is  error 
to  nonsuit  him  In  an  action  to  recover  damages 
for  an  Injury  caused  by  hie  stepping  Into  the 
knives  while  they  were  temporarily  left  without 
the  protection  of  the  hood  which  ordinarily 
covered  them.  Turner  v.  Coldsboro  Lumber  Co. 
(1896)    119  N.  C.  387. 

It  Is  error  to  direct  a  verdict  for  the  defend-^ 
ant  where  a  brakeman,  new  to  such  work,  Is  in- 
jured In  coupling  a  car  with  double  deadwoods,. 
six  days  after  entering  on  his  duties,  where  the- 
evldence  tends  to  show  that  he  had  neither  been 
Instructed  as  to  such  cars,  nor  even  informed, 
of  their  existence.  Reynolds  v.  Boston  &  M. 
R.  Co.  (1891)  04  Vt.  66. 
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In  r>oalsTllle  &  N.  R.  Co.  ▼.  Veach  (1808) 
20  Kjr.  L.  Rep.  403,  the  same  ruling  was  made 
as  to  a  brakeman  who  had  been  only  a  few 
weeks  in  the  service*  and  was  Injured  in  hand- 
ling a  foreign  car  so  constructed. 

In  Ingerman  y.  Moore  (1891)  00  Cal.  410, 
where  the  injury  was  caused  by  a  projecting 
set-screw,  the  plaintiff's  own  testimony  showed 
that  he  had  worked  Inside  of  the  mill,  taking 
lumber  from  the  big  saw,  for  nearly  two  years, 
and  had  been  employed  as  assistant  on  the 
scantling-machine — ^that  is.  in  putting  the  lum- 
ber in  place  to  be  cut  by  the  saw — for  about 
nine  months,  and  that  during  that  time  he  had, 
upon  different  occasions  when  the  foreman  was 
absent,  run  the  machine  In  all  eighteen  days 
prior  to  the  accident.  The  court  said :  "It 
does  not  apnear  that  plaintiff's  duty  as  assist- 
ant was  such  as  would  necessarily  give  him 
knowledge  of  the  structure  of  the  machine  or 
of  the  existence  of  the  projecting  set-screw, 
which  was  a  concealed  danger.  It  Is  not  shown 
that  he  had  ever  been  called  upon,  or  that  it  was 
any  part  of  his  duty,  to  become  acquainted  with 
this  machinery,  or  to  adjust  It  when  out  of  or- 
der. It  is  doubtless  true  that  some  men  with 
the  same  opportunity  would  have  become  fami- 
liar with  its  mechanism  and  fully  qualified  to 
take  charge  of  it,  but  It  is  a  matter  of  common 
experience  that  all  men  wonld  not.  There  is  a 
difference  in  the  capacity  of  men  to  acquire  a 
particular  knowledge  of  machinery,  or  of  the  ar- 
rangement of  Its  parts,  or  manner  of  construc- 
tion, some  having  greater  power  of  observation, 
and  more  desire  to  investigate  and  understand, 
than  others.  The  extent  of  plaintifTs  knowl- 
edge of  this  machinery  was  therefore  a  question 
of  fact  for  the  Jury  to  determine  from  the  evi- 
dence before  them,  and  we  think  It  was  fairly 
submitted  to  them  in  the  Instructions  of  the 
court." 

A  Terdict  in  faTor  of  a  servant  who  is  injured 
In  handling  a  dangerous  machine  in  the  use  of 
which  he  has  had  no  practical  experience  ex- 
<*ept  such  as  he  has  acquired  on  a  few  previous 
occasions  during  the  period  of  two  months 
which  has  elapsed  since  he  entered  the  employ- 
ment will  not  be  set  aside.  Verdelli  v.  Gray's 
Harbor  Commercial  Co.  (1897)  115  Cal.  517. 

An  objection  to  a  charge  that  it  was  abstract, 
in  that  the  Jury  were  told  that  it  was  the  de- 
fendant's duty  to  warn  an  inexperienced  serv- 
ant of  the  haxards  and  risks  of  his  employment, 
and  did  not  limit  the  obligation  to  the  risk 
which  was  the  actual  cause  of  the  Injury,  will 
not  be  allowed  to  prevail  where  there  Is  no  pre- 
tense that  warning  was  given  to  the  deceased 
about  any  other  danger,  and  other  parts  of  the 
•charge  given  at  the  instance  of  the  railway 
pointedly  limit  the  Jury's  consideration  to  par- 
ticular risk  to  which  the  Injury  was  due.  St. 
liouis,  I.  M.  A  8.  R.  Co.  V.  Davis  (1892)  66 
Ark.  462. 

Where  a  servant  testifies  that  he  had  no  ex- 
perience in  the  management  of  the  machine  by 
which  he  was  injured,  and  received  no  instruc- 
tion or  warning  as  to  the  dangers  incident  to 
Its  use.  It  will  not  be  held,  as  a  matter  of  law, 
that  he  appreciated  those  dangers.  Thompson 
T.  Edward  P.  Allls  Co.  (1806)  89  Wis.  528. 

y.  Minority  of  servant  m  a  special  factor  hear- 
ing upon  the  ma8ter*9  duty  of  instruction. 

See  also  VI.  infra, 

a.  €^eneral  principles  stated, 

1.  Introductory. 

The  mere  fact  that  a  servant  is  a  minor  Is 
oot  sufBdent  to  affect  the  master  with  liability 
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for  an  injury  received  by  him,  provided  ho  was 
competent  and  physically  able  to  per^  viu  the 
duties  for  which  he  was  hired.  YouU  v.  Sioux 
City  A  P.  R.  Co.  (1885)  66  Iowa.  346;  Houston 
A  G.  N.  R.  Co.  V.  Miller  (1879)  51  Tex.  270. 

Whether  a  minor  may,  without  negligence,  be 
set  to  do  dangerous  work  "depends  upon  the 
particular  circumstances  of  each  case,  upon 
the  character  and  degree  of  the  danger,  and  the 
capacity  of  the  minor  to  comprehend  and  avoid 
it."  Anderson  v.  Morrison  (1875)  22  Minn. 
274. 

The  minority  of  a  servant,  therefore.  Is  mate- 
rial only  for  the  reason  that  it  may  In  some 
cases  constitute  a  special  ground  for  predicat- 
ing the  existence  of  some  additional  obligation 
on  the  master's  part  to  see  that  the  servant  is 
not  exposed  to  unnecessary  dangers. 

"The  almost  universally  accepted  doctrine  Is 
that  the  care  to  be  observed  to  avoid  injuries 
to  children  Is  greater  than  that  in  respect  to 
adults.  That  course  of  conduct  which  would 
be  ordinary  care,  when  applied  to  persons  of 
mature  Judgment  and  discretion,  might  be  gross, 
and  even  criminal,  negligence  toward  children  of 
tebder  years.  The  same  discernment  and  fore- 
sight that  older  and  experienced  persons  habitu- 
ally employ  in  discovering  defects  and  dangers, 
cannot  be  reasonably  expected  of  them ;  and 
therefore  the  greater  precaution  should  be 
taken,  where  children  are  exposed  to  them." 
Cleveland  Rolling  Mill  Co.  v.  Corrlgan  (1889) 
46  Ohio  St.  28S,  8  L.  R.  A.  385. 

The  proper  application  of  the  general  princi- 
ple in  the  present  connection  is  obvious.  As 
has  been  shown  in  the  preceding  subdivisions, 
a  duty  to  instruct  an  adult  can  be  Implied  only 
in  cases  where,  for  some  special  reason,  he  Is 
Incapable  of  appreciating  the  peril  of  his  em- 
ployment, and  the  master  has  actual  or  con- 
structive knowledge  of  this  lack  of  appreciation. 
Similarly  the  minority  of  the  servant,  as  a  cir- 
cumstance bearing  upon  the  responsibilities  of 
the  master  In  this  regard  Is  Important  only  in  so 
far  as  it  may  tend  to  show  that  the  master  knew 
that  the  servant  did  not  comprehend  the  perils 
of  his  environment.  The  obligation  to  Instruct 
a  minor,  therefore.  Is  not  absolute.  Whether 
the  master  shall  be  charged  with  It  is  a  question 
to  be  determined  with  reference  both  to  the 
character  of  the  danger  under  discussion  and  to 
the  actual  age  of  the  servant.  As  will  be  seen 
below,  the  courts  have  made  numerous  rulings 
on  the  theory  that  there  are  some  perils  so  ob- 
vious that  even  children  of  tender  years  will  be 
presumed  to  understand  them,  and  have  also 
absolved  the  master  from  liability  where  the 
servant's  physical  appearance  was  such  that.  In 
the  absence  of  special  information,  the  master 
was  Justified  in  acting  on  the  hypothesis  that 
he  was  of  full  age.  That  this  is  the  real  signifi- 
canoe  of  minority  as  a  factor  In  cases  Involving 
the  duty  of  Instruction  is  apparent  both  from  a 
general  survey  of  the  decisions  and  from  several 
passages  like  the  following  which  we  find  scat- 
tered through  the  reports. 

Youth  is  an  evidence  of  inexperience,  and' 
greater  strictness  in  the  application  of  the  rule 
as  to  the  necessity  of  Instruction  should  be  re- 
quired In  the  employment  of  minors  than  in  the 
employment  of  servants  of  mature  years,  even 
when  employed  by  and  with  the  consent  of  the 
parent  or  guardian.  St.  Louis  A  S.  E.  R.  Co. 
V.  Valirlus  ri877)  66  Ind.  511. 

In  the  case  of  young  persons  It  Is  the  duty 
of  the  employer  to  take  notice  of  their  age  and 
ablUtv.  and  to  use  ordinary  care  to  protect  them 
from  risks  which  they  cannot  properly  appre- 
ciate and  to  which  they  should  not  be  exposed. 
Rummel  v.  DU worth   (1890)   131  Pa.  509. 

If  the  vouth.  Inexperience,  and  Incapacity  of 
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a  minor,  who  Is  employed  in  a  hasardons  occu- 
pation, are  sucli  that  a  master  of  ordinary  in- 
telligence and  prudence  would  know  that  he  la 
not  aware  of,  or  does  not  appreciate,  the  ordi- 
nary risks  of  his  employment,  it  is  his  duty  to 
notify  him  of  them,  and  to  Instruct  him  how  to 
avoid  them.  Bohn  Mfg.  Co.  v.  Erickson  (1893) 
12  U.  S.  App.  260,  55  Fed.  Rep.  943,  5  C.  C.  A. 
341. 

It  may  frequently  happen  that  the  dangers 
of  a  particular  position  for,  or  mode  of  doing, 
work,  ape  great,  and  apparent  to  persons  of 
capacity  and  knowledge  of  the  subject,  and  yet 
a  party  from  youth,  inexperience,  ignorance, 
or  general  want  of  capacity  may  fall  to  appre- 
ciate them.  It  would  be  a  breach  of  duty  on 
the  part  of  a  master  to  expose  a  servant  of  this 
character,  even  with  his  own  consent,  to  such 
dangers,  unless  with  instructions  or  cautions 
sufficient  to  enable  him  to  comprehend  them,  and 
to  do  his  work  safely,  with  proper  care  on  his 
own  part.  Sullivan  v.  India  Mfg.  Co.  (1873) 
113  Mass.  396. 

It  is  "the  duty  of  an  employer  to  take  proper 
precautions  for  the  safety  of  a  person  employed 
in  running  or  tending  machinery,  and  where 
such  person  is  young  and  inexperienced,  to  give 
him  proper  instructions  so  as  to  enable  him  to 
understand  and  appreciate  the  danger  attending 
his  employment."  Glover  ▼.  Dwlght  Mfg.  Co. 
(1888)    148  Mass.   22. 

It  is  the  duty  of  one  who  employs  an  imma- 
ture and  inexperienced  person  for  a  dangerous 
service  to  explain  to  him  the  perils  incident  to 
his  work  and  Instruct  him  how  to  avoid  them. 
Hayes  v.  Colchester  Mills  (1894)  69  Vt.  1. 

Although  the  machinery,  or  that  part  of  it 
complained  of  as  especially  dangerous,  is  visible, 
yet  if,  by  reason  of  the  youth  and  inexperience 
of  the  servant,  he  is  not  aware  of  the  danger  to 
which  he  is  exposed  in  operating  it,  or  approach- 
ing near  to  it,  it  Is  the  duty  of  the  master  to 
apprise  him  of  the  danger,  if  known  to  him. 
Dowling  V.  Allen  (1881)  74  Mo.  13.  41  Am.  Rep. 
298. 

It  is  not  a  conclusion  of  law  from  the  fact 
that  a  servant  seventeen  years  old  was  aware 
of  the  existence  of  a  set-screw  on  a  revolving 
shaft,  and  was  sprightly  for  one  of  his  years, 
that  he  was  aware  of  the  risk  and  danger  of 
passing  over  the  shaft,  while  it  was  in  motion. 
IbUl. 

A  master  is  liable  where  "an  inexperienced 
youth  .  .  .  employed  to  work  about  dan- 
gerous machinery  of  whose  perils  he  is  known 
by  his  employer  to  be  Ignorant,  and  while  exer- 
cising ordinary  care  in  executing  the  orders  of 
his  superior,  Is  injured  by  some  part  of  the  ma- 
chinery, of  whose  danger  no  warning  has  been 
given  him,  and  which  is  not  obvious  to  a  person 
of  his  age  of  ordinary  intelligence  and  pru- 
dence." (Plaintiff  seventeen  years  old  caught  by 
set-screw  in  passing.)  Dowling  v.  Allen  (1890) 
102  Mo.  213,  Reiterating  doctrine  laid  down  In 
(1881)  74  Mo.  13.  41  Am.  Rep.  298. 

That  the  plaintiff  was  not  a  child,  bat  was 
seventeen  years  of  age.  would  not  deprive  him 
of  the  right  to  be  warned,  if,  as  a  question  of 
fact,  the  employers,  or  the  man  representing 
them,  ought  under  all  the  clrcumstanoes  to  have 
inquired  of  him  as  to  his  experience,  or  taken 
notice  of  the  probability  that  he  was  so  inex- 
perienced as  to  render  it  proper  to  give  him 
warning.     May  v.  Smith  (1893)  92  Ga.  95. 

In  Kehler  v.  Schwenk  (1892)  151  Pa.  505, 
the  court,  after  citing  Patterson  v.  Pittsburg  & 
C.  R.  Co.  (18'i4)  76  Pa.  889,  18  Am.  Rep.  412, 
proceeded  thus :  "It  will  be  seen  from  this 
decision  that.  In  actions  by  young  persons 
against  their  employers,  we  recognize  as  sources 
of  liability  the  inexperience  of  the  servant,  and 
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the  want  of  specific  instruction  as  to  the  dan- 
gers of  the  service,  and  we  suspend  the  rule 
that  the  servant  assumes  the  risk  of  the  service 
when  he  has  not  knowledge  by  experience,  or  bj 
specific  instruction.  All  these  sources  of  lia- 
bility existed  in  the  present  case.  The  plain- 
tiff was  very  young ;  he  had  no  knowledge,  by 
experience  or  by  instruction,  as  to  the  dangers 
of  the  service ;  the  service  was  in  reality  high- 
ly dangerous ;  the  plaintiff  was  not  employed  to 
engage  In  this  particular  service  but  in  another, 
and  was  urged  into  it  against  his  will :  the  ap- 
pliance from  the  use  of  which  the  Injury  arose 
was  only  in  partial  use :  and  the  testimony  dis- 
closed a  perfectly  simple  device,  in  extensive 
use.  which  practically  removed  ail  danger.  The 
most  of  these  facts  were  proved  without  con- 
tradiction, and  ample  testimony  was  given  aj» 
to  all  of  them.  In  such  circumstances  the  case 
was  clearly  for  the  Jury.  and.  as  It  seems  to  ns, 
the  verdict  was  entirely  Justified  by  the  evi- 
dence. We  are  of  the  opinion  that  there  was 
no  error  in  the  charge  nor  in  the  answers  to 
points,  and  therefore  think  the  Judgment  should 
be  affirmed." 

It  is  the  duty  of  one  employing  a  person  of 
tender  years  (here  a  boy  of  thirteen)  about  ma- 
chinery to  give  suitable  instructions  to  him, 
having  reference  to  his  age  and  capacity,  so  a» 
to  enable  him  to  understand  the  dangers,  what- 
ever they  are,  of  his  employment.  Rock  v.  In- 
dian Orchard  Mills  (1886)  142  Mass.  522. 

It  is  the  duty  of  the  master  to  give  such 
warning,  advice,  and  instructions  to  a  youth- 
ful and  Inexperienced  employee  as  will  enable 
him.  by  the  exercise  of  reasonable  care,  to  per- 
form the  duties  of  the  employment  with  safety 
to  himself.  Whltelaw  ▼.  Memphis  &  C.  R.  Co. 
(1886)  16  Lea,  391. 

If  the  servant,  by  reason  of  his  youth 
and  inexperience,  is  not  aware  of  or  does 
not  appreciate  the  danger  Incident  to  the  work 
he  is  employed  to  do,  or  to  the  place  he  is  ei»- 
gaged  to  occupy,  he  does  not  assume  the  rlslcs 
of  nis  employment  until  the  master  apprises  him 
of  the  dangers.  It  would  be  a  breach  of  duty 
on  the  part  of  the  master  to  expose  a  servant  af 
this  character,  even  with  his  consent,  to  such 
dangers,  without  first  giving  him  such  instruc- 
tions and  cautions  as  would,  in  the  Judgment  of 
men  of  ordinary  minds,  understanding,  and  priK 
dence,  be  sufficient  to  enable  him  to  appreciate 
the  dangers,  and  the  necessity  for  the  exercise 
of  due  care  and  caution,  and  to  do  the  work  safe- 
ly, with  proper  care  on  his  part.  Emma  Cotton 
Seed  Oil  Co.  v.  Hale  (1892)  56  Ark.  232. 

"When  a  master  engages  an  inexperienced 
servant,  especially  if  of  tender  years  and  pre- 
sumed ignorance,  and  places  him  In  a  place  of 
latent  or  obscure  danger,  it  Is  the  duty  of  the 
master  to  instruct  the  servant  how  to  do  the 
work,  and  at  the  same  time  to  be  on  his  guard 
against  the  danger."  and  he  is  liable  for  injuries 
occasioned  by  failure  to  give  such  instructions. 
Thall  V.  Camie  (1889)  1  Sllv.  Sup.  Ct.  401. 
cited  with  approval  In  New  Albany  Forge  &  Roll- 
ing Mill  ▼.  Cooper  (1892)  131  Ind.  363. 

Where  a  boy  is  of  that  tender  age  and  that 
lack  of  capacity  that  he  cannot  be  held  exactly 
to  that  accountability  which  a  person  of  more 
mature  years  would  be  held  to,  then  the  fail- 
ure to  furnish  him  with  those  appliances  which 
are  safe  and  proper,  and  the  failure  to  instruct 
him  as  to  the  use  of  them,  is  negligence  in  his 
employers.  Steiler  v.  Hart  (1887)  65  Mich. 
644. 

The  rule  as  to  the  assumption  of  risk  by  a 
servant  having  equal  knowledge  with  the  mas- 
ter of  the  danger  incident  to  the  work  "presup- 
poses that  the  servant  has  sufficient  discretion 
to  appreciate  the  dargers,  and  has  no  anolica- 
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tlon  to  the  case  of  young  and  inezi>erlenced  chil- 
dren." In  such  a  case  it  la  the  duty  of  the  mas- 
ter to  warn  and  Instruct  the  child  as  to  the 
dangers  of  the  employment  and  the  means  of 
SToldlng  them.  Fisk  y.  Central  P.  R.  Co.  (1887) 
72  Cal.  38. 

It  may  be  safely  laid  down  as  a  general  rule, 
supported  by  authority,  that  persons  who  em- 
ploy children  to  work  with  or  about  dangerous 
machinery,  or  In  dangerous  places,  should  an- 
ticipate that  they  will  exercise  only  such  Judg- 
ment, discretion,  and  care  as  are  usual  among 
children  of  the  same  age,  under  similar  circum- 
stances, and  they  are  bound  to  use  due  care, 
having  regard  to  their  age  and  inexperience,  to 
protect  them  from  the  dangers  incident  to  the 
situation  in  which  they  are  placed ;  and  as  a 
reasonable  precaution,  in  the  exercise  of  such 
care  in  that  bdbalf,  it  is  the  duty  of  the  em- 
ployer to  so  instruct  such  employees,  concerning 
the  dangers  connected  with  their  employment, 
which  from  their  youth  and  inexperience  they, 
may  not  appreciate  or  comprehend,  that  they 
may,  by  the  exercise  of  such  care  as  ought  rea- 
sonably to  be  expected  of  them,  guard  against 
and  avoid  injuries  arising  therefrom.  Cleve- 
land Rolling  Mlli  Co.  v.  Corrlgan  (1889)  46 
Ohio  St.  283,  3  li.  R.  A.  385.  There  exception 
was  taken  by  the  defendant  to  the  following  in- 
struction :  If  the  plaintiff  was  injured  in  con- 
sequence of  the  defendant's  negligence,  and  he 
"by  reason  of  his  youth  and  want  of  Judgment 
as  to  the  perils  of  his  position,  did  some  act 
in  the  discharge  of  his  duty,  as  he  understood 
It,  whi(^  also  contributed  to  his  injury,  but 
which  he  did  not  know  to  be  likely  to  injure 
him,  and  he  had  not  been  properly  advised  and 
instructed  in  regard  thereto,"  he  cannot  re- 
cover. But  the  supreme  court  said :  "The  in- 
struction negatives  any  inference  of  negligence ; 
for,  according  to  it,  to  enable  the  plaintiff  to 
recover,  it  was  necessary  for  the  Jury  to  find 
that  he  did  not  know  that  the  act  which  he  did, 
that  contributed  to  his  injury,  w&a  likely  to  in- 
jure him,  and  that  this  want  of  knowledge  was 
owing  to  his  age  and  lack  of  Judgment  and  the 
failure  of  the  defendant  to  properly  Instruct 
him,  and  that  the  act  so  done  by  him  was  in 
the  discharge  of  his  duty  as  he  understood  it. 

.  .  .  If  it  is  the  dutv  of  persons  employ- 
ing children  in  dangerous  situations,  to  prop- 
erly instruct  them  ooncerning  the  dangers, 
which  on  account  of  their  youth  and  inexperi- 
ence they  may  not  understand,  it  would  seem  to 
follow,  as  a  necessary  conclusion,  that  such  em- 
ployee, who  has  not  been  so  instructed,  and  who, 
while  in  the  discharge  of  his  duty  as  he  under- 
stands it,  sulTers  an  Injury  in  consequence  of  the 
employer's  negligence,  may  maintain  an  action 
against  his  employer  therefor,  notwithstanding 
that,  by  reason  of  his  youth  and  inexperience, 
and  the  failure  of  the  employer  to  properly  in- 
struct him,  he  did  some  act,  in  the  performance 
of  his  duty  according  to  the  Judgment  and 
knowledge  he  possessed,  which  contributed  to 
the  injury,  but  which  he  did  not  know,  and  was 
not  advised  would  be  likely  to  injure  him." 

Where  a  child  is  employed  the  employer  must 
look  out  for  the  child,  and  must  see  that  it  is 
not  exposed  to  danger  arising  from  the  struc- 
ture of  building  or  machinery  which  an  opera- 
tive of  ordinary  intelligence  and  experience 
would  perceive.  Notice  of  danger  is  not  enough. 
The  child  must  have  sufficient  instructions  to 
enable  him  to  avoid  danger.  Wharton  on  Neg. 
f  216,  quoted  with  approval  in  Hinckley  v.  Hor- 
azdowsky  (1890)  133  111.  359.  8  L.  R.  A.  490. 

While  the  mere  fact  of  minority  is  deemed 
immaterial,  It  is  well  settled,  in  America  at 
least,  that  any  actual  incapacity  of  a  minor  to 
understand  and  appreciate  the  perils  to  which 
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he  is  exposed  Is  to  be  fully  considered,  and  that 
he  can  recover  from  his  master  for  injuries  suf- 
fered from  any  peril  the  nature  of  which  he  did 
not  know,  or  could  not  properly  appreciate  if 
he  did  nominally  know,  and  to  which  a  prudent 
and  right-minded  master  would  not  have  al- 
lowed him  to  be  exposed.  1  Shearm.  &  Redf. 
Neg.  4th  ed.  S  218,  quoted  with  approval  in 
Hinckley  v.  Horazdowsky  (1890)  133  111.  359, 
8  L.  R.  A.  490. 

In  New  Albany  Forge  &  Rolling  Mill  v.  Coop- 
er (1892)  131  Ind.  363,  the  following  statement 
of  the  rule  by  Judge  Thompson,  in  his  work  on 
Negligence,  vol.  2,  pp.  977,  078,  was  adopted : 
"The  law  Imposes  upon  the  master,  when  he 
takes  an  infant  into  his  service,  the  duty  of  ex- 
plaining to  him  fully  the  hazard  and  dangers 
connected  with  the  business,  and  of  instructing 
him  how  to  avoid  them.  .  .  .  The  master 
will  not  have  discharged  his  duty  in  this  re- 
gard unless  the  Instructions  and  precautions 
given  are  so  graduated  to  the  youth,  ignorance, 
and  Inexperience  of  the  servant  as  to  make  him 
fully  aware  of  the  danger  to  him  and  to  place 
him,  with  reference  to  it,  in  substantially  the 
same  situation  as  if  he  were  an  adult." 
(Quoted  also  in  Taylor  v.  Wootan  (1890)  1 
Ind.  App.  188;  Smith  v.  Irwin  (1889)  51  N.  J. 
L.  507.) 

This  statement,  however,  in  so  far  as  it  seems 
to  imply  that  there  is  an  absolute  duty  to  in- 
struct an  infant,  is  not  worded  with  entire  ac- 
curacy, as  will  be  seen  from  the  decisions  cited 
above,  as  well  as  from  those  to  be  hereafter  no- 
ticed. 

In  another  part  of  the  New  Jersey  case  Just 
referred  to  the  court  approved  a  change  to  the 
effect  that  the  rule  that  an  employee  takes  upon 
himself  all  the  risks  incident  to  the  employment 
is  modified  to  the  extent  of  requiring  one  who 
employs  an  infant  in  work  that  is  "in  its  nature 
hazardous  to  give  him  such  notice  of  the  dan- 
ger and  such  Instruction  as  will  enable  him  to 
comprehend  the  dangers  that  are  Incident" 
thereto. 

But  the  phrase  "in  its  nature  hazardous"  Is 
altogether  too  vague  to  serve  as  a  basis  for  dif- 
ferentiating between  perils  of  which  the  serv- 
ant should  or  should  not  be  notified.  The  only 
safe  ground  on  which  a  distinction  can  be  taken 
Is  that  of  the  servant's  knowledge  or  Ignorance 
of  the  actual  danger  incident  to  the  work.  (See 
V.  c,  d.  e,  infra,) 

A  Jury  may  properly  be  instructed  that  they 
may  "consider  the  appearance  of  the  plaintlff^ 
[a  minor  employee]  as  he  has  been  exhibited  be- 
fore them  on  the  witness  stand,  in  determining 
the  question  of  his  intelligence  and  capacity  to- 
apprehend  and  avoid  the  dangers  incident  to  his 
employment."  Disotell  ▼.  Henry  Luther  Co. 
(1895)  90  Wis.  635. 

■ 

2.  Rationale  of  rule  requiring  the  maeter  fo  iii- 
airuot  a  minor  servant. 

In  Jones  v.  Florence  Mln.  Co.  (1886)  66  Wis 
268,  57  Am.  Rep  269,  the  court  considered 
that  of  the  various  reasons  assigned  by  the 
courts  for  imposing  on  the  master  the  duty  of 
instructing  a  minor  servant  the  most  satisfac- 
tory were  these:  "(1)  That  the  master  owes 
a  duty  towards  an  employee  who  is  directed 
to  perform  a  hazardous  and  dangerous  work, 
or  to  perform  his  work  In  a  dangerous  place, 
when  the  employee,  from  want  of  age.  exper- 
ience, or  general  capacity,  does  not  comprehend 
the  dangers,  to  point  out  to  him  the  dangers 
incident  to  the  employment,  and  thus  enable 
him  to  comprehend,  and  so  avoid  them,  and  that 
neglect  to  discharge  such  duty  is  gross  negli- 
gence on  the  part  of  the  employer:    (2)  that 
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«nch  ao  employee  does  not  assume  the  risk  of 
the  dangers  Incident  to  such  hazardous  employ- 
4nent.  because  he  does  not  comprehend  them,  and 
the  law  will  not  therefore  presume  that  he  con- 
tracted to  assume  them." 

It  would,  however,  be  more  correct  to  say 
that  the  second  of  these  reasons  merely  states 
the  legal  result  of  the  first.  The  proper  stand- 
point, as  already  Indicated,  Is  rather  that  which 
permits  us  to  view  the  more  extended  duty  of  in- 
struction which  Is  predicated  In  regard  to  min- 
ors as  a  special  application  of  the  general  prin- 
ciple, that  the  degree  of  care  which  is  obligatory 
upon  a  person  who  owes  a  duty  to  another 
varies  with  the  circumstances  to  be  provided  for. 
A  servant  who  possesses  less  than  the  average 
amount  of  Intelligence  is  clearly  more  likely  to 
be  Injured,  tn  any  given  case,  than  one  whose 
intelligence  comes  up  to  that  standard.  That 
the  intelligence  of  a  minor  usually  falls  to  come 
up  to  this  standard  is,  as  has  been  pointed  out, 
a  fact  of  which  the  master  is  bound  to  take  no- 
tice. The  iLUowIedge  thus  imputed  may  proper- 
ly be  deemed  a  sufficient  warning  to  him  that 
a  minor  servant  will  be  exposed  to  greater 
danger  than  an  adult,  unless  he  takes  some  ad- 
ditional precautions  with  a  view  to  diminishing 
the  risks  of  Injury.  Clearly  the  additional  pre- 
caution which  Is  most  readily  suggested  by  the 
situation  is  that  the  presumably  inadequate 
and  defective  information  of  the  young  servant 
should  be  supplemented  by  imparting  to  him 
that  amount  of  knowledge  which  will,  as  re- 
spects the  work  to  be  done,  place  him  in  the 
same  position  as  a  servant  of  mature  years. 

Or,  to  put  the  same  thought  in  a  somewhat 
'difi'erent  form,  it  may  be  said  that  the  essential 
basis  of  the  rule  is  that  the  master  Is  not 
Justified  in  exposing  a  servant  to  any  extraor- 
•dinary  risks,  and  that  a  servant  who  cannot,  by 
the  exercise  of  his  own  unaided  intelligence, 
comprehend  the  dangers  Incident  to  his  envlr- 
-onment.  must  necessarily  be  exposed  to  such 
risks,  relatively  to  servants  who  are  capable  of 
comprehending  the  same  dangers. 

That  the  duty  of  Instructing  minors  Is  really 
referable  to  this  consideration  is  strongly  indi- 
cated by  the  language  used  in  the  earliest  cases 
In  which  the  liability  of  a  master  to  servants  of 
tender  years  was  discussed.  The  significance  of 
these  cases  In  the  present  connection  is  due  to 
the  fact  that,  when  they  were  decided,  the 
theory  that  there  was  a  positive  duty  of  Instruc- 
tion had  not  found  a  footing  in  the  courts. 

In  Bartonshill  Coal  Co.  v.  McGuIre  (1858)  8 
Macq.  H.  L.  Cas.  311,  the  Lord  Chancellor,  re- 
ferring to  the  Scotch  case  of  O'Byme  v.  Burn 
(1854)  10  Dunlop,  1025.  where  a  young  girl 
was  injured  whllo  attempting.  In  obedience  to 
an  order  of  the  defendant's  foreman,  to  remove 
some  waste  clay  from  the  moving  rollers  in  a 
clay-mi  11,  said :  "It  was  hardly  possible  to  ap- 
ply the  principle  of  the  servant  having  under- 
taken the  service  with  the  knowledge  of  the 
irisks  Incident  to  It.  She  was  an  Inexperienced 
i^Iri  employed  in  a  hazardous  manufactory, 
placed  under  the  control,  and,  it  may  be  added, 
the  protection  of  an  overseer,  who  was  ap- 
pointed by  the  defender  and  intrusted  with  this 
duty.  And  It  might  well  be  considered  that, 
by  employing  such  a  helpless  and  Ignorant 
child,  the  master  contracted  to  keep  her  out  of 
harm's  way  in  assigning  to  her  any  work  to  be 
performed." 

Compare  also  the  following  Scotch  cases 
founded  on  the  increase  of  obligations  which 
the  minority  of  a  servant  entails  upon  the 
master:  Gemmlll  v.  Gourock  Co.  23  Dunlop, 
425:  M'MIUan  v.  M'MIilan,  23  Dunlop,  1082; 
Trull  V.  Smith  (1873)  11  Macph.  888;  Darby 
V.  Duncan  (1861)  23  Dunlop.  529. 
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The  same  conclusion  may  be  drawn  from  the 
remark  made,  arguendo.  In  Union  P.  K.  Co.  v. 
Port  (1873)  17  Wall.  553.  21  L.  ed.  739.  the 
plaintiff  being  a  mere  youth,  without  experience. 
and  not  familiar  with  machinery,  could  not  be 
expected  to  know  the  peril  of  the  new  work 
which  he  was  ordered  to  do,  and  might  be  sup- 
posed to  have  entered  upon  the  execution  of  the 
order  without  apprehension  of  danger,  owing  to 
his  having  relied,  as  he  was  Justified  In  doing, 
on  the  Judgment  of  his  superior.  The  want  of 
knowledge,  therefore,  may  be  adduced  as  a  cir- 
cumstance tending  both  to  disprove  assumption 
of  the  risk  or  contributory  negligence  on  the 
part  of  the  plaintiff,  and  to  prove  negligence 
on  the  part  of  the  master  in  giving  a  servant 
work  to  do,  where  he  has  reason  to  suppose 
that  It  will  be  specially  perilous  for  a  pei-son 
of  tender  years  or  Inexperience.  Tbo  case  Just 
cited  was  decided  on  the  latter  ground. 

The  converse  of  the  principle  formulated 
above  emerges  In  such  a  case  as  McGinn  is  v. 
Canada  Southern  Bridge  Co  (1882)  49  Mich. 
466.  There  the  plalntlflT  had  attempted  In  the 
trial  court  to  recover  on  this  ground,  among 
others:  That  he,  being  immature  and  Inexper- 
ienced, was  »ent  by  defendant  Into  danger  the 
full  extent  of  which  he  did  not  comprehend, 
and  that  this  was  culpable  fault  on  the  part  of 
the  defendant  which  should  render  It  liable  for 
all  injurious  consequences.  But  this  theory 
the  supreme  court  declared  to  be  Inapplicable 
under  the  circumstances,  saying:  **ThlB  ground 
was  first  shown  to  be  untenable  by  the  plain- 
tllTs  own  evidence.  He  was  past  twenty  years 
of  age,  was  not  shown  to  be  wanting  in  aver- 
age Intelligence  of  those  of  his  age,  and  his 
duties  were  explained  to  him  when  he  entered 
upon  his  employment.  He  besides  understood 
the  very  danger  Into  which  he  fell,  and  had  In 
mind  the  purpose  to  avoid  It.  It  was  thus  made 
to  appear  by  his  own  examination  that  he  was 
not  sent  into  unknown  dangers,  and  that  he 
was  not  exposed  to  risks  which  he.  through  Im- 
maturity or  for  any  other  reason,  failed  to  com- 
prehend." 

8.  Special  principlet  applicable  in  actions   by 
the  father  of  an  injured  minor. 

The  fact  that  the  plaintiff  In  an  action  to  re- 
cover for  Injuries  received  by  a  minor  employee 
is  the  minor's  father  is  immaterial  so  far  as  re- 
gards the  necessity  of  proving  the  omission  to 
Instruct  as  one  of  the  prerequisites  to  the 
maintenance  of  the  action. 

Hence  we  find  It  laid  down  that,  where  a 
minor  is  injured  by  reason  of  the  alleged  neg- 
lect of  his  employer,  a  complaint  by  his 
father  for  damages  must  show  one  of  three 
things  -  (1)  That  the  child  was  too  young  to  be 
put  to  the  service  he  was  required  to  perform  : 
or  (2)  that  neither  he  nor  the  plaintiff  had  notice 
or  knowledge  of  the  augmented  danger  caused 
by  the  master's  neglect :  or  (3)  that  the  master, 
knowing  the  age  and  inexperience  of  the  child, 
neglected  to  give  him  the  necessary  warning  and 
instruction.  Brazil  Block  Coal  Co.  v.  Young 
(1889)  117  Ind.  520. 

But  under  some  circumstances  such  an  action 
is  barred  by  the  defense  of  contributory  negli- 
gence where  the  minor,  if  he  had  been  himself 
the  plaintiff,  could  have  recovered. 

Thus,  the  supreme  court  of  Pennsylvania.  In 
holding  that  a  father  who  suffers  his  son  of 
tender  years  to  engage  or  continue  In  a  danger- 
ous service  assumes  all  the  risks  reasonably  in- 
cident thereto,  including  that  of  the  son's  In- 
discretion and  rashness  due  to  his  youth,  and 
cannot  recover  for  loss  of  his  services  where  he 
Is  killed  by  going  without  direction  to  a  danger- 
ous place  to  comply  with  a  proper  order,  when 
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there  was  a  perfectly  safe  place  (McCool  ▼. 
Lacas  Coal  Co.  (1892)  150  Pa.  638).  used  the 
following  language :  "If  the  unfortunate  boy, 
for  the  loss  of  whose  services  the  father  seeks 
compens&tion  in  this  suit,  had  escaped  death, 
ajQd  were  here  asking  Indemnity  for  Injuries 
received  while  In  the  service  of  the  defendant, 
it  might  be  a  question  whether  the  employer  did 
not  owe  him  the  duty  of  exercising  such  watch- 
fulness and  oversight,  or  at  least  giving  such 
instruction  and  admonition,  as  would,  with 
proper  obedience  on  his  part,  have  insured  him 
against  serious  harm.  But  it  is  not  his  cause 
that  is  to  be  passed  upon ;  it  is  that  of  an 
adult  father,  who,  if  he  did  not  actually  place 
his  son  in  a  dangerous  service,  at  least  suffered 
him  to  engage  and  continue  in  such  service. 
Such  sufferance  is  said  to  have  the  sense  of  per- 
mission, and  where  the  danger  is  great,  and  the 
child  is  of  tender  years,  it  is  said  to  be  negli- 
gence per  B0,  Philadelphia  &  R.  R.  Co.  v.  Long 
(1874)  75  Pa.  257;  Smith  v.  Heetonville,  M.  & 
F.  Pass.  R.  Co.  (1888)  92  Pa.  450.  87  Am.  Rep. 
705.  The  father  owes  to  his  Infant  child  the 
duty  of  protection,  and  this  includes  restraint 
from  exposure  to  dangers,  with  which  one  of  its 
years  and  discretion  is  unfitted  to  cope.  When 
this  duty  is  neglected  the  father  is  said  to  be 
in  pari  delicto  with  a  negligent  defendant,  and 
though  the  Infant  may  recover  against  n  wrong- 
doer for  an  injury  caused  partly  by  his  own 
imprudence,  the  father  cannot.  Smith  v.  O'- 
Connor (1864)  48  Pa.  223.  86  Am.  Dec.  682; 
Olassey  v.  Hestonville,  M.  &  F.  Pass.  R.  Co. 
(1868)  57  Pa.  172." 

4)1  J/inor  employees  ueually  on  the  same  foot- 
ing as  adults,  after  proper  instruetion  has 
been  given. 

The  duty  of  instructing  minors  being  predi- 
cated from  the  fact  that,  without  such  Instruc- 
tion, they  would  be  exposed  to  avoidable  dan- 
gers of  which  they  are  presumably  ignorant,  it 
follows  that,  after  they  have  been  properly  in- 
structed, their  minority  will  usually  cease  to 
be  a  material  factor  In  estimating  the  extent 
of  the  employer's  liability.  In  other  words, 
the  defenses  of  assumption  of  risks  and  contrib- 
utory negligence  will  then  be  available  against 
them.  If,  under  the  same  circumstances,  these 
-defenses  would  have  been  available  against 
aduits. 

A  case  In  which  a  minor's  action  was  held  to 
be  barred,  after  instructions,  on  the  ground  of 
contributory  negligence,  is  Probert  v.  Phipps 
a880)  140  Mass.  258,  where  a  boy  fifteen  years 
old  was  denied  recovery  for  an  Injury  received 
while  walking  between  the  gearings  of  two 
machines  which  Just  gave  room  to  pass,  the 
court  taking  the  ground  that,  as  he  had  been 
cautioned  as  to  the  danger,  he  was  negligent 
In  not  avoiding  a  danger  which  he  understood 
perfectly  well  how  to  avoid. 

In  the  following  cases  the  defense  of  assump- 
tion of  risks  was  allowed  on  the  ground  that 
Instructions  had  previously  been  given :  Chicago 
Anderson  Pressed  Brick  Co.  v.  Relnnelger 
a892)  140  111.  334 ;  Tinkham  v.  Sawyer  (1891) 
153  Mass.  485  (warning  followed  by  minor's 
•own  opportunities  for  observation)  ;  Jones  v. 
Florence  Mln.  Co.  (1886)  66  Wis.  268,  57  Am. 
Itep.  269:  Zum  v.  Tetlow  (1890)  134  Pa.  213; 
Kaufhold  v.  Arnold  (1894)  168  Pa.  269;  Beck- 
ham V.  Hlliler  (1884)  47  N.  J.  L.  12 ;  Prentiss 
v.  Kent  Furniture  Mfg.  Co.  (1886)  63  Mich. 
478 :  Emma  Cotton  Seed  Oil  Co.  v.  Hale  (1892) 
56  Ark.  232 ;  Flsk  v.  Central  P.  R.  Co.  (1887)72 
Cal.  88:  Daester  v.  Mechanics'  Planing  Mill 
(1882)  11  Mo.  App.  593. 

That  the  business  might  have  been  carried  on 
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In  a  less  dangerous-  manner  is  a  circum- 
stance which  Is  quite  Immaterial  where  the 
servant  has  been  sufficiently  Instructed.  Rock 
V.  Indian  Orchard  Mills  (1886)  142  Mass.  522. 

There  is  no  rule  of  law  that  a  minor  may  not 
be  employed  about  a  dangerous  machine,  and  the 
simple  fact  that  a  machine  is  dangerous  does 
not  make  an  employer  liable  for  an  injury  re- 
ceived by  a  minor  employed  upon  such  machine. 
All  the  law  requires  is  that  the  minor  should  be 
properly  instructed  as  to  the  danger  to  which 
he  is  exposed,  and  if  he  Is  injured  because  he 
has  not  received  such  instruction  then,  as  a 
general  rule,  the  employer  may  be  held  respon- 
sible. But  where  the  minor  is  familiar  with 
the  machine,  and  Its  character  and  operation 
are  obvious,  and  he  is  aware  of  and  fully  ap- 
preciates the  danger  to  be  apprehended  from 
working  the  machine,  the  fact  that  he  Is  a 
minor  does  not  alter  the  general  rule  that  the 
employee  takes  upon  himself  the  risks  which  are 
patent  and  incident  to  the  employment." 
Buckley  v.  Gutta  Percha  ft  Rubber  Mfg.  Co. 
(1889)  113  N.  Y.  540. 

In  Rummel  v.  Dllworth  (1890)  131  Pa.  520. 
the  defendant's  counsel  hao  questioned  the  cor- 
rectness of  the  following  passage  from  the 
opinion  on  the  former  appeal  of  the  case  (  (1885) 
111  Pa.  343)  :  "The  plalntift  cannot  be  sup- 
posed or  assumed  to  have  accepted  in  advance 
a  peril  which  he  could  not  estimate,  and  the  ex- 
tent of  which  for  lack  of  experience  he  could  not 
have  known."  The  court  explained  its  mean- 
ing: "It  was  not  meant  to  assert  that  the 
dangerous  character  of  a  piece  of  machinery,  a 
bridge,  or  an  effort  to  cross  a  railroad  track  in 
front  of  a  moving  train,  should  be  determined 
by  the  result  of  an  experiment  in  each  case,  but 
that  a  workman  must  know  the  dangers  of  his 
employment  by  actual  experience  in  the  em- 
ployment, or  by  the  instructions  of  his  employ- 
er, before  he  can  be  held  to  have  assumed  them. 
In  other  words.  It  is  not  Just  to  the  employee 
to  hold  him  to  have  assumed  dangers  of  which 
he  has  no  knowledge  by  experience  In  the  busi- 
ness, or  by  the  warning  and  instruction  of  his 
employer.  Such  risks  cannot  be  estimated,  be- 
cause they  are  not  known  to  exist,  or  because 
their  real  character  and  extent  can  only  be 
known  by  familiarity  with  the  business,  or  in- 
formation from  one  who  has  such  familiarity." 

A  minor  cannot  recover  in  an  action  under 
the  New  York  Laws  of  1870.  chap.  122,  "To 
Prevent  and  Punish  Wrongs  to  Children,"  un- 
less the  master  was  guilty  of  some  specific  neg- 
ligence. Hence  a  master  who  hires  a  boy  of 
fifteen  to  work  at  a  stamping  machine  is  not 
responsible  for  such  personal  injuries  as  he  may 
receive  after  proper  precautions  have  been  taken 
and  adequate  instructions  given.  Hayes  v. 
Bush  &  D.  Mfg.  Co.  (1886)  102  N.  Y.  648. 

This  rule,  however,  is  subject  to  one  import- 
ant limitation :  "If  a  person  is  so  young  that, 
even  after  full  Instructions,  he  wholly  fails  to 
understand  them  and  does  not  appreciate  the 
dangers  arising  from  a  want  of  care,  then  he  is 
too  young  for  such  employment,  and  the  employ- 
er puts  or  keeps  him  at  such  work  at  his  own 
risk."     Uickey  v.  Taafte  (1887)  105  N.  Y.  26. 

Hence,  an  employer  remains  liable  for  in- 
juries received  by  an  inexperienced  boy  seven- 
teen years  old,  to  whom  work  Is  assigned  which 
can  be  performed  safely  only  by  skilful  and 
careful  mechanics,  even  though  such  boy  has 
been  duly  warned  and  instructed  as  to  the 
dangers  of  the  work.  Missouri  P.  R.  Co.  v. 
Peregoy  (1887)  36  Kan.  424. 

This  rule  applies  although  the  dangers  In  re- 
gard to  which  the  instructions  have  been  given 
belong  to  the  class  known  as  obvious.  William- 
son V.  Sheldon  Marble  Co.  (1893)  66  Yt.  427. 
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Other  forms  In  which  the  same  principle  has 
been  atated  are  these: 

**The  giving  of  proper  Instructlona  [at  the 
commencemeDt  of  the  employment]  will  not  re- 
lieve an  employer  from  liability  to  a  child,  if 
the  work  required  of  him  [at  the  time  of  the 
injury]  was  not  within  the  scope  of  his  employ- 
ment, and  not  such  as  ought  to  have  been  re- 
quired of  a  person  of  his  capacity."  Hayes  y. 
Colchester  Mills  (1804)  69  Vt.  1. 

The  person  employed  may  be  so  young,  inex- 
perienced, and  immature  In  Judgment,  that  no 
kind  of  wamlnsr  and  Instruction  would  relieve 
the  master  from  responsibility  for  injuries  re- 
sulting from  putting  him  at  a  hazardous  and 
dangerous  work.  Pittsburgh.  C.  &  St.  L.  R.  Co. 
V.  Adams  (1886)   105  Ind.  151. 

If  it  appears  that  the  minor  was  too  young 
to  understand  even  with  Instructions  the  danger- 
ous character  of  a  macblDe.  or  appreciate  the 
peril  of  operating  It.  the  master  Is  not  shielded 
from  liability  merely  by  tbe  fact  that  the  min- 
or was  properly  instructed  In  the  use  of  the 
machine.     Bteller  v.  Hart  (1887)  65  Mich.  644. 

In  Taylor  y.  Wootan  (1801)  1  Ind.  App.  188, 
the  following  statement  of  the  rule  In  Shear- 
man &  Bedfleld  on  Negligence  was  adopted : 
"And  if  he  (the  master)  knows,  or,  In  the  ex- 
ercise of  ordinary  care  and  sagacity  would  have 
known,  that  the  servant  hss  not  capacity  enough 
to  understand  the  warning  and  appreciate  the 
danger,  he  will  be  liable  for  an  Injury  which 
such  servant  may  suffer  in  consequence,  if  con- 
tinued at  such  work." 

In  determining  the  question  whether  an  em- 
ployee understood  a  warning  of  the  dangerous 
character  of  machinery  it  is  proper  and  neces- 
sary to  take  into  consideration,  not  only  his 
youth  and  inexperience,  but  also  the  nature  of 
the  service,  and  the  degree  to  which  his  atten- 
tion while  at  work  would  need  to  be  devoted  to 
its  performance.  King  v.  Ford  River  Lumber 
Co.  (1802)  03  Mich.  172. 

A  boy  sixteen  years  old  is  presumed  to  have 
sufBdent  Intelligence  to  comprehend  Instruc- 
tions as  to  the  danger  of  crossing  a  railroad 
yard  by  creeping  under  cars  whtcta  may  be 
moved  at  any  moment.  Chicago,  B.  &  Q.  R. 
Co.  V.  Eggman  (1895)  50  111.  App.  680. 

e.  Constructive  knowledge  of  dangere,  when  a 
bar  to  an  action  by  minor  servante. 

See  also  VI.  b. 

It  is  well  settled  that  "in  respect  to 
all  matters  wherein  a  young  and  inex- 
perienced employee  Is  competent  to  under- 
stand and  avoid  the  dangers,  such  em- 
ployee stands  upon  tbe  same  footing  with 
an  experienced  adult.**  Levey  v.  Blgelow 
(1803)  6  Ind.  App.  677;  Qoff  v.  Norfolk 
&  W.  R.  Co.  (1888)  86  Fed.  Rep.  200; 
De  Graff  v.  New  York  C.  &  H.  R.  R.  Co. 
(1870)  76  N.  Y.  126;  Crown  v.  Orr  (1803)  140 
N.  Y.  450;  Jones  v.  Roberts  (1804)  67  III.  App. 
56:  White  v.  Wlttemann  Lithographic  Co. 
(1802)  131  N.  Y.  631;  Hayden  v.  SmlthviUe 
Mfg.  Co.  (1861)  20  Conn.  548;  Herdman-Har- 
rlson  Mill.  Co.  v.  Spehr  (1803)  145  111.  329; 
Probert  v.  Phlpps  (1880)  140  Mass.  258;  Gil- 
bert V.  Guild  (18S7)  144  Mass.  601;  Luebke  v. 
Berlin  Mach.  Works  (1804)  88  Wis.  442 ;  San- 
bom  V.  Atchison.  T.  &  S.  F.  R.  Co.  (1886)  35 
Kan.  202. 

Negligence,  therefore,  cannot  be  predicated  of 
an  employer's  omission  to  Instruct  a  minor  serv- 
ant, who  knows  everything  that  the  employer 
could  have  told  him.  Coullard  v.  Tecumseh 
Mils  (1800)  151  Mass.  85. 

An  instruction  which.  In  effect,  requires  the 
master  to  caution  a  minor  as  to  all  dangers 
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reasonably  to  be  anticipated  is  incorrect.  Fone» 
V.  Phillips  (1882)  30  Ark.  17.  43  Am.  Rep.  264. 

That  It  Is  Immaterial  for  the  purpose  of  this 
rule  from  what  source  the  knowledge  is  derived, 
see  the  cases  cited  in  subd.  II.  supra,  some  of 
which,  as  noted,  relate  to  minors. 

It  is,  however,  extremely  difficult,  if  not  im- 
possible, to  extract  from  the  cases  any  definite 
and  practical  rule  for  determining  the  circum- 
stances under  which  a  capacity  for  comprehend- 
ing the  risk  of  the  employment  shall  be  im- 
puted to  a  minor  servant.  As  in  cases  involv- 
ing the  liability  to  adults  we  find  some  rather 
unsatisfactory  attempts  to  Impart  precision  to 
the  subject  by  the  use  of  such  expressions  as 
"obvious,"  "latent,"  and  the  like. 

In  Louisville  &  N.  R.  Co.  v.  Boland  (1802-03) 
06  Ala.  626,  18  L.  R.  A.  260,  it  was  said  f^"The- 
duty  of  the  master  In  cases  of  latent  defects^ 
to  explain,  is  the  same  whether  the  servant  be  a 
minor  or  an  Intelligent  adult ;  the  difference- 
being,  however,  that  as  great  diligence  In  ob- 
serving and  comprehending  the  dangers  is  not 
to  be  expected  of  the  young  and  inexperienced." 

Minors,  as  much  as  Intelligent  adults,  are' 
held,  on  entering  a  particular  service,  to  have 
assumed  the  oidlnary  hazards  Incident  to  suci^ 
service.  Including  the  risks  of  injury  from  open 
defects  In  machinery  and  appliances.  Louis- 
ville &  N.  R.  Co.  V.  Boland  (1803)  06  Ala.  626^ 
18  L.  R.  A.  260. 

Compare  also  May  v.  Smith  (1808)  02  Ga. 
05,  to  the  effect  that  the  necessity  of  warnlng- 
an  inexperienced  boy  of  seventeen  of  the  dangers 
Incident  to  machinery  at  which  he  Is  set  at 
work  is  not  dispensed  with  by  the  fact  that  the 
machinery  Is  in  perfect  order,  where  the  danger 
is  not  open  and  obvious. 

Minor  servants  are  held  to  assume,  by  their 
contract  of  employment,  those  ordinary  risks 
of  their  service  which  are  obvious  to  them,  or 
have  been  pointed  out  In  a  manner  suited  to  the 
comprehension  of  their  youth  and  Inexperience. 
Beckham  v.  HUIIer  (1884)  47  N.  J.  L.  12 ;  Smith 
V.  Irwin  (1880)  51  N.  J.  L.  507. 

Compare  also  Williamson  v.  Sheldon  Marble 
Co.  (1803)  66  Vt.  427  (apparent)  ;  Crowley  v. 
Pacific  Mills  (1880)  148  Mass.  228  (obvious)  ; 
Downey  v.  Sawyer  (1802)  157  Mass.  418 
(Obvious)  ;  Buckley  v.  Gutta  Percha  &  Rubber 
Mfg.  Co.  (1880)  113  N.  Y.  540:  Crown  v.  Orr 
(1803)  140  N.  Y.  450  (plain  and  obvious)  :  To- 
ledo, St.  L.  &  K.  C.  R.  Co.  V.  Trimble  (1803) 
8  Ind.  App.  333  (open  and  obvious)  :  Fones  v. 
Phillips  (1882)  39  Ark.  17.  43  Am.  Rep.  264 
(patent).  (The  actual  substance  of  tbe  above- 
cited  decisions  Is  noted  elsewhere.  See  Illus- 
trative cases  in  this  subdivision,  infra.) 

But  the  apparent  simplicity  and  exactitude  of 
such  terminology  are  entirely  delusive. 

Obviously  the  line  between  dangers  apparent 
and  latent  varies  with  the  varying  experience 
and  capacity  of  the  servant  employed.  Risks 
and  dangers  that  are  apparent  to  the  man  of 
long  experience,  and  of  a  high  order  of  Intel- 
ligence, may  be  unknown  to  the  inexperienced 
and  ignorant.  Bohn  Mfg.  Co.  v.  Brlckson  (1893) 
12  U.  S.  App.  260.  55  Fed.  Rep.  043,  5C.C.  A.  341. 

The  principle  laid  down  in  some  cases,  that, 
where  the  servant  is  a  minor,  there  Is  no  pre- 
sumption that  he  understands  and  appreciates- 
the  ordinary  dangers  of  the  employment,  takes 
us  on  to  somewhat  firmer  ground.  Wolskl  v. 
Knapp  Stout  &  Co.  Co.  (1805)  00  Wis.  178 ; 
Bvansvllle  &  R.  R.  Co.  v.  Maddux  (1803)  134 
Ind.  571. 

In  Hayes  v.  Colchester  Mills  (1894)  69  Vt. 
1,  it  was  said  that  the  length  of  time  a  boy  has 
been  employed  in  a  factory,  the  nature  of  the 
work  he  had  been  engaged  in,  and  the  knowl- 
edge he  had  acquired  of  the  machinery,  are  all' 
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matten  to  be  eonsldered  bj  the  Jvry*  bnt  af- 
ford no  baste  for  a  conclusion  of  law,  where  the 
question  is  whether  he  shoold  have  received  in- 
stmctiona  as  to  the  danger  of  certain  nnfamll- 
lar  work  which  he  wassuddenly  called  upon  to  do. 

Compare  De  Loaler  y.  Kentucky  Lumber  Co. 
(18V>2)  13  Ky.  L.  Rep.  818.  where  It  was  laid 
down  that  the  Jury  should  be  Instructed  [in 
every  case  involving  the  liability  of  a  master 
to  a  minor  servant]  to  find  for  the  plaintiff, 
onless  his  age.  intelligence,  and  experience  were 
such  as  to  Induce  a  man  of  ordinary  care  and 
prudence  to  believe  him  qualified  and  fitted  for 
the  business  at  which  he  was  employed." 

The  limits  of  a  minor  servant's  presumptive 
knowledge  are  further  defined  in  the  following 
passage  In  which  the  supreme  court  of  Missouri 
considered  the  doctrine  to  be  well  settled  by 
the  authorities  **that  although  the  machinery, 
or  that  part  of  it  complained  of  as  especially 
dangerous,  is  visible,  yet  If.  by  reason  of  the 
youth  and  inexperience  of  the  servant  he  is  not 
aware  of  the  danger  to  which  he  is  exposed  in 
operating  it  or  approaching  near  to  It,  it  is  the 
duty  of  the  master  to  apprise  him  of  the  danger, 
If  known  to  him."  Dowling  v.  Allen  (1881)  74 
Mo.  13,  41  Am.  Rep.  298. 

So,  also,  it  has  been  said  that  the  mere  fact 
that  an  inexperienced  minor  might,  by  using  his 
eyesight,  have  observed  the  peril  to  which  his 
injury  was  due,  will  not  enable  his  employer  to 
defeat  his  claim  for  damages  on  the  ground  that 
he  was  guilty  of  contributory  negligence.  Hill 
V.  Gust  (1876)  55  Ind.  4S ;  Haynes  v.  Brk 
(1893)  6  Ind.  Anp.  332. 

These  statements,  as  will  be  remarked,  em- 
body the  distinction  so  often  applied  in  cases 
of  this  general  type,  between  a  knowledge  of 
the  material,  physical  conditions  which  may 
produce  danger  and  an  appreciation  of  the 
danger  Itself. 

But  on  the  whole  the  true  and  only  reason- 
able view  would  seem  to  J>e  that  the  minority  of 
the  servant  is  merely  one  of  the  circumstances 
to  be  considered  In  determining  whether  a 
knowledge  of  the  danger  in  question  shall  be 
Imputed  to  him.  In  the  last  analysis,  therefore, 
it  would  seem  that  the  only  rule  which  can  be 
profitably  utilised  for  the  solution  of  the  prob- 
lems which  are  Involved  In  this  class  of  cases 
Is  the  very  general  and  elementary  one  which, 
under  our  system  of  procedure,  controls  the  set- 
tlement of  every  question  of  fact.  That  rule 
has  been  thus  stated  In  the  present  connection. 

Ordinarily  It  is  within  the  function  of  the 
Jury  to  say  whether  a  minor  servant  compre- 
hended a  work  in  such  a  sense  as  to  absolve 
the  employer  from  the  obligation  to  Instruct  him. 
It  Is  only  when  the  proper  inference  from  the 
testimony  Is  so  clear  as  to  be  free  from  doubt, 
that  It  becomes  a  matter  of  law  for  the  court 
Wolski  V.  Knapp-Stout  &  Co.  Co.  (1895)  90  Wis. 
178. 

The  finding  of  the  Jury  Is  of  course  con- 
clusive, whenever  there  is  a  confilct  of  evidence 
as  to  whether  a  minor  has  received  proper  in- 
structions, or  has  by  experience  or  In  any  other 
way  acquired  a  knowledge  of  the  danger  inci- 
dent to  the  appliances  he  is  handling.  Tagg  v. 
McGeorge  (1893)  155  Pa.  368. 

But  the  widely  different  views  entertained 
by  Judges  as  to  the  precise  position  of  the 
boundary  line  between  the  functions  of  courts 
and  Juries  In  passing  upon  the  proper  Inference 
to  be  drawn  from  certain  groups  of  facts  have, 
as  will  be  seen  from  the  following  sections, 
produced  in  cases  of  this  class  an  unusually 
prolific  harvest  of  conflicting  decisions. 
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d.  CHrotimsianeeB  to  he  oonMidered  in  determin- 
ing whether  knowledge  of  a  danger  i$  to  he 
imputed  to  a  minor. 

The  question  whether  a  minor  Is  chargeable 
with  that  complete  comprehension  of  his  en- 
vironment which  Is  sufllclent  to  relieve  the 
master  of  the  duty  of  explaining  to  him  the 
peril  of  the  work  must  obviously  be  resolved 
by  considering:  (1)  the  presumable  extent  of  his 
Intelligence  and  capacity,  as  inferable  simply 
from  his  age ;  (2)  the  actual  extent,  observed  or 
observable,  of  his  Individual  intelligence  and 
capacity,  exceeding  or  falling  short  of  the  aver- 
age: (3)  the  extent  of  his  opportunities  for  as- 
certaining by  experience  the  nature  of  the  haz- 
ard incurred  by  him  In  entering  and  continuing 
in  the  employment.  Of  these  three  factors  In 
the  problem,  the  first  and  the  third  are  much 
the  most  Important.  But  the  second  has, 
though  rarely,  been  taken  into  account.  In  con- 
nection with  the  others,  as  corroborating  the 
conclusion  that  the  master  should  or  should 
not  have  Instructed  an  Infant.  Possibly  it  may 
be  said  that  a  court  will  be  more  disposed  to  lay 
stress  upon  this  factor  when  the  evidence  tends 
to  show  the  possession  of  a  measure  of  Intel li* 
gence  less  than  the  average  and  the  Inference 
will  therefore  be  rather  In  the  plalntlff^s  favor, 
than  when  it  would  have  the  effect  of  prejudic- 
ing him  by  making  the  superiority  of  his  facul- 
ties a  ground  for  ascribing  to  him  a  knowledge 
disabling  him  from  maintaining  an  action.  See 
Connors  v.  Grllley  (1892)  155  Mass.  575,  noted 
below  In  sec.  e,  ad  ftnem. 

Before  proceeding  to  state  the  decisions  upon 
specific  groups  of  circumstances,  it  will  be  con- 
venient to  notice  some  general  doctrines  which 
have  been  laid  down  with  respect  to  the  age 
and  experience  of  minors  as  an  element  bearing 
on  the  master's  liability. 

In  order  to  lay  a  foundation  for  Imputing 
fault  to  an  employer  merely  by  reason  of  the 
servant's  minority,  the  latter  must  adduce  evi- 
dence showing  that  the  employer  had  knowledge 
of  the  minority,  or,  because  of  his  appearance, 
was  put  u^^n  inquiry  as  to  his  age.  This  rule 
is  important  In  cases  where  the  servant  is  ap- 
proaching his  majority,  and  has  the  stature  and 
appearance  of  an  adult  See  Youll  v.  Sioux 
Cftty  &  P.  R.  Co.  (1885)  66  Iowa,  346. 

Thus  it  has  been  laid  down  that  If  a  servant 
was  believed  to  be  twenty-one  years  old  when 
he  was  hired,  the  master  is  not  liable  by  reason 
of  his  minority,  even  If  the  employment  was 
without  the  consent  of  hts  parents.  Goff  v. 
Norfolk  &  W.  R.  Co.  (1888)  36  Fed.  Rep.  299. 

A  servant  of  the  age  of  twenty  years  and  four 
months  Is  not  so  young  as  to  be  within  the  rule 
that  minors  must  be  warned  of  the  danger  of 
the  service  into  which  they  are  taken,  and  prop- 
erly Instructed  as  to  the  duties  required  of  them. 
Vincennes  v.  Citizens'  Gaslight  Co.  (1892)  132 
Ind.  114,  16  L.  R.  A.  485. 

So,  an  employer  may  put  an  employee  nearly 
twenty-one  years  old  at  work  on  a  circular  saw, 
without  other  instructions  than  running 
through  one  or  two  sticks,  where  the  employee 
states  that  he  has  run  a  circular  saw  a  very 
little,  but  is  not  an  experienced  hand,  but  makes 
no  direct  request  for  further  Instructions.  Wil- 
son V.  Steel  Edge  Stamping  &  Retinnlng  Co. 
(1894)  163  Mass.  315  (verdict  held  to  have  been 
rightly  directed  for  defendant). 

Of  course  where  a  master  Is  misled  by  an  em- 
ployee to  believe  he  Is  of  age,  when  he  Is  In  fact 
a  minor,  and  his  age  contributes  to  an  Injury, 
he  is  not  liable.  McDermott  v.  Iowa  Falls  ft  S. 
C  R.  Co.  (1891,  Iowa)  47  N.  W.  1037. 
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By  some  courts,  reasoning  from  the  analogies 
of  other  branches  of  law,  a  somewhat  arbitrary 
Importance  has  been  ascribed  to  the  fact  that 
the  employee  Is  under  fourteen  years. 

Thus,  It  has  been  held  that  a  servant  thirteen 
years  of  age  has  not  reached  the  age  when  a 
capacity  to  see  and  appreciate  danger  Is  pre- 
sumed, the  theory  of  the  court  apparently  being 
that  as  to  such  a  servant  the  duty  of  Instruction 
was  peremptory-  Neilson  v.  Hillside  Coal  &  I. 
Co.  ri805)  168  Pa.  250. 

But  this  theory  seems  scarcely  consistent 
with  sound  principles,  which  rather  point  to  the 
conclusion  that  the  question  whether  In  any 
particular  case  a  minor  was  or  was  not  of  such 
tender  age  and  limited  mental  and  physical  de- 
velopment and  experience  that  some  particular 
caution  should  have  been  given  him  respecting 
the  dangers  and  hazards  attending  the  work  at 
which  he  is  placed,  are  questions  of  fact  pecu- 
liarly within  the  province  of  the  Jury.  See  Kel- 
ler V.  Gasklll  (1894)  9  Ind.  App.  670. 

In  determining  the  master's  duty  the 
Inquiry  Is,  What  Instruction  does  the  serv- 
ant appear  to  need?  Is  there  reason  to  believe 
him  Ignorant  of  anything  which,  for  his  protec- 
tion, he  ought  to  know,  or  Incapable  of  appre- 
ciating the  risks  from  what  he  sees  around  him  ? 
In  the  absence  of  anything  to  show  the  con- 
trary, the  master  has  a  right  to  assume  that  he 
knows  those  facts  of  common  experience  with 
which  ordinary  persons  of  his  age  and  appear- 
ance are  familiar.  In  hiring  a  boy  twelve  years 
of  age  and  apparently  of  average  Intelligence, 
an  employer  Is  not  called  upon  to  tell  him  that, 
if  he  holds  his  hand  In  fire.  It  will  be  burned, 
or  strikes  It  with  a  sharp  Instrument,  It  will  be 
cut,  or  thrusts  It  between  the  teeth  of  revolving 
cog-wheels  In  the  gearing  of  a  mill.  It  will  be 
crushed.  From  Infancy  and  through  childhood, 
as  well  as  in  later  life,  we  are  all  making  obser- 
vations and  experiments  with  material  sub- 
stances and  every  person  of  ordinary  faculties 
acquires  knowledge  at  an  early  age  of  those 
familiar  facts  which  force  themselves  on  our  at- 
tention through  our  senses.  Clrlack  v.  Mer- 
chants' Woolen  Co.  (1890)  151  Mass.  152,  6  L. 
R.  A.  733. 

In  Atlanta  &  W.  P.  R.  Co.  v.  Smith  (1894) 
94  Ga.  107,  it  was  held  to  be  a  proposition  too 
plain  for  argument  that  there  Is  no  presump- 
tion of  law  that  a  minor  more  than  fourteen 
years  of  age  who  applies  for  a  position  Involv- 
ing dangerous  service  Is  aware  of  the  danger  and 
needs  no  instruction. 

Under  appropriate  circumstances  presump- 
tions as  to  the  Intelligence  of  a  minor  may  be 
allowed  to  run  backwards.  A  boy  who  is  dull 
at  fifteen  was  probably  dull  at  fourteen.  Hence, 
where  an  action  for  personal  Injuries  received 
by  a  boy  fourteen  years  old  Is  brought  upon  the 
theory  that  he  was  put  to  work  in  a  dangerous 
place  without  proper  instruction,  evidence  that 
the  plaintiff,  who  was  a  foreigner  and  was  ex- 
amlned  through  an  Interpreter,  had  no  memory, 
was  not  a  bright  boy,  and  had  to  be  told  once  or 
twice  before  he  understood,  and  that,  If  he  was 
asked  a  question  he  would  answer  "something 
else,"  is  admissible,  although  the  witnesses  only 
knew  him  after  the  accident.  I^aplante  v.  War- 
ren Cotton  Mills  (1896)   165  Mass.  487. 

In  Leistrltz  v.  American  Zylonlte  Co.  (1891) 
154  Mass.  382,  "two  witnesses  were  asked 
whether  the  plaintiff  [a  boy  eighteen  years  and 
eight  months  old]  was  'above  or  below  the  aver- 
age intelligence  of  a  boy  of  his  age,'  .  .  . 
the  questions  were  properly  excluded.  They  did 
not  go  to  the  extent  of  showing  that  he  was 
manifestly  incapable  of  undertaking  the  risk 
without  instruction,  so  that  the  defendant 
knew,  or  from  his  appearance  ought  to  have 
44  L.  R.  A. 


known,  that  cautions  and  Instructions  were 
necessary.  Clrlack  v.  Merchants*  Woolen  Co. 
(1890)  151  Mass.  152,  6  L.  R.  A.  733.  The  case 
does  not  call  for  any  nice  consideration  of  what 
might  be  shown  In  the  case  of  a  young  child, 
or  under  other  circumstances.  It  is  enough  to 
say  that  under  the  circumstances  of  the  present 
case,  in  view  of  the  plaintllTs  age,  and  of  his 
long  examination  as  a  witness  In  the  presence  of 
the  Jury,  the  questions  were  of  no  material 
significance." 

The  mere  fact  that  a  minor  has  had  exper- 
ience in  the  work  from  which  the  injury  re- 
sulted Is  not  a  sufficient  ground  for  barring  an 
action  based  on  the  master's  omission  to  com- 
municate certain  facts. 

A  charge,  therefore,  is  erroneous  which  would 
relieve  a  master  of  liability  for  Injury  to  his 
apprentice  by  reason  of  hidden  dangers,  on  the 
sole  ground  that  the  apprentice  has  been  in  the 
shop  long  enough  to  make  him  acquainted  with 
the  dangers  complained  of,  even  if  he  has  never 
instructed  him  as  to  such  dangers.  Relsert  t. 
Williams  (1802)  51  Mo.  App.  13. 

A  servant  may  ordinarily  be  expected  to 
know  when  his  tools  need  repairs,  but  in  the 
absence  of  experience  and  instruction  a  lad  can- 
not be  expected  to  know  intuitively,  or  as  fully 
as  his  experienced  master ;  and  It  Is  reasonable 
that  be  should  be  warned  against  such  deterio- 
ration of  them  as  endangers  his  safety,  especial- 
ly when  it  is  of  such  a  nature  as  requires  in- 
struction to  arrest  his  attention  or  excite  hla 
apprehension.  Heavey  v.  Hudson  River  Water 
Power  &  Paper  Co.  (1890)  57  Hun.  339. 

e.  Illustrative    oases    in    regard    to    the    otm- 
struotive  knowledge  of  minor  servants. 

See  also  VIII.  b,  infra. 

The  result  of  the  various  rulings  upon  partic- 
ular groups  of  circumstances  will,  it  is  con- 
ceived, be  most  clearly  exhibited.  If  we  bring 
together  the  cases  which  Involve  the  use  of  the 
same  or  analogous  Appliances.  This  Juxta- 
position Indicates  In  a  very  striking  manner  the 
utter  absence  of  anything  like  uniformity  In  the 
views  of  the  courts.  That  the  practitioner  may 
the  more  clearly  realize  the  extent  of  the  diver- 
gence, c&re  has  been  taken  to  state  the  precise 
extent  to  which  the  appellate  tribunals  have  un- 
dertaken to  interfere  with  the  verdicts  of  Juries. 
The  Massachusetts  cases  are  especially  sugges- 
tive as  to  the  inconsistencies  in  which  courts 
are  apt  to  be  entangled  when  they  arrogate  to 
themselves  extensive  powers  In  deciding  Issues 
of  fact. 

Infuriee  received  from  contact  with  unguarded 

cog-wheels. 

The  dangers  of  contact  with  moving  cog- 
wheels being  obvious  even  to  a  boy  of  twelve 
years,  they  need  not  be  pointed  out  to  him 
when  he  Is  ordered  to  put  In  place  a  cylinder 
belonging  to  the  same  machine.  Buckley  v. 
Gutta  Percha  &  Rubber  Mfg.  Co.  (1889)  113  X. 
Y.  540  (declaring  that  plaintiff  should  have 
been  nonsuited,  the  evidence  showing  that  he 
was  Injured  owing  to  an  accidental  slip). 

On  the  same  grounds  a  verdict  has  been  held 
to  have  been  rightly  directed  for  the  defendant 
where  a  servant  sixteen  years  old  was  Injured 
by  coming  into  contact  with  moving  cog-wheels 
the  same  day  that  he  began  work.  Downey  v. 
Sawyer  (1892)  157  Mass.  418. 

In  Sullivan  v.  India  Mfg.  Co.  (1878)  113 
Mass.  396,  where  the  defendant  had  a  verdict, 
the  court  remarked.  In  discussing  the  correct- 
ness of  the  charge  given  by  the  trial  Judge, 
that,  where  a  boy  fourteen  years  old  Is  Injured 
by  moving  cog-wheels,  it  is  competent  for  him 
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ftlthoQgh  he  obeys  tbe  order,  to  show  that  the 
employer  was  negligent  In  exposing  him  to  perils 
w%ich  he  was  Incapable  of  appreciating  without 
proper  Instructions. 

In  Coombs  v.  New  Bedford  Cordage  Co.  (1869) 
102  Mass.  572,  8  Am.  Rep.  506,  the  plaintiff 
had  Introduced  evidence  tending  to  show  that 
at  tbe  time  of  the  Injury  he  was  less  than  four- 
teen years  old,  and  bad  been  In  defendant's  serv- 
ice but  a  single  day  ;  that  he  knew  nothing  about 
machinery  and  had  never  been  In  a  similar  em- 
ployment before :  that  his  work  consisted  in  fill- 
ing cans  with  strands  of  hemp,  poured  out  in  a 
continuous  stream  from  a  drawing  machine, 
which  required  his  constant  attention.  In  a  room 
containing  many  such  machines,  and  In  which 
tbe  noise  was  two  or  three  times  as  loud  as  In 
the  railroad  cars;  that  he  had  to  see  that  the 
strands  went  into  the  can,  press  them  down  and 
All  the  can,  and  then  break  off  the  strand  and 
remove  the  can  to  the  place  where  It  was  re- 
quired for  the  next  process,  and  set  another  can 
under  the  machine  for  the  repetition  of  the 
operation  :  and  that  he  had  been  instructed,  and, 
in  tbe  condition  of  the  work  at  his  machine  at 
the  time.  It  was  necessary,  to  break  off  the 
strand  by  taking  It  in  both  hands  and  separating 
the  fibres  by  drawing  It  apart  between  the 
bands,  which  would  naturally  occasion  him  to 
extend  his  arms  and  hands  In  such  manner  as 
to  bring  his  fingers  very  near  to  the  cogs  of  an- 
other drawing  machine  also  in  full  operation, 
In  plain  view  Indeed,  but  without  any  guard, 
and  by  the  side  and  somewhat  In  the  rear  of  the 
place  where  the  plaintiff  would  properly  stand 
In  tending  his  machine — thus  producing  a  dan- 
^r  which  had  not  existed  in  the  place  where 
be  had  worked  on  the  single  previous  day  of  his 
employment  in  the  defendant's  service,  and 
which,  as  be  testified,  no  one  had  pointed  out  to 
him  or  cautioned  him  In  regard  to;  and  that, 
while  standing  in  his  proper  place,  tending  and 
watching  his  machine,  and  in  breaking  off  the 
strand  with  both  hands  after  filling  the  second 
can,  his  left  hand  was  caught  in  the  cogs  of  the 
next  machine  and  badly  Injured.  This  evidence 
It  was  held,  warranted  the  Jury  In  finding  that 
"he  was  manifestly  Incapable  of  understanding 
smd  appreciating  the  danger  to  which  he  was 
exposed  by  the  gearing,  or  manifestly  Incapable 
of  performing  the  work  there  with  safety,  and 
'that,  taking  the  machines  as  they  were  In  the 
places  they  were  In,  the  defendants  were  guilty 
of  negligence  in  setting  a  boy  to  work  in  that 
place  without  proper  and  reasonable  precautions 
that  he  should  be  so  Informed  and  Instructed, 
in  regard  to  his  work  there,  and  the  danger 
to  which  he  would  be  exposed,  as  to  enable  him, 
with  proper  care  and  attention  on  his  part,  to 
avoid  that  danger.' "  It  was  remarked,  how- 
ever, that  the  case  was  one  very  near  the  line. 

In  CIrlack  v.  Merchants'  Woolen  Co.  (1888) 
146  Mass.  182,  the  court  held,  as  a  matter  of 
law,  that  no  negligence  could  be  predicated  of 
the  master's  failure  to  Instruct  a  boy  twelve 
years  of  age  as  to  the  danger  of  contact  with 
revolving  cog-wheels  In  a  room  where  he  had 
been  working  for  two  months.  (Coombs  v. 
New  Bedford  Cordage  Co.  (1869)  102  Mass. 
572,  508,  8  Am.  Rep.  506,  was  distinguished  on 
the  groand  that  the  plaintiff  there  had  only  been 
at  work  one  day,  and  that,  under  these  cir- 
cumstances, the  evidence  of  the  nature  of  the 
work,  and  the  position  in  which  he  was  to  do 
It,  warranted  a  finding  that  he  was  Incapable  of 
appreciating  the  danger). 

The  verdict  for  the  plaintiff  In  this  case  being 
set  aside,  there  was  a  second  trial  upon  a  some- 
what different  theory,  and  another  verdict  for 
the  plaintiff  was  sustained  (1890,  151  Mass. 
152,  6  L.  R.  A.  788),  on  the  ground  that  the 
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case  was  for  the  Jury,  because  the  master  was 
aware  that  the  boy  possessed  less  than  average 
Intelligence,  and  had  sent  him  on  an  errand 
requiring  haste,  to  a  dimly  lighted  place,  where 
the  cog-wheels  were  likely  to  catch  his  clothes, 
and  because  the  plaintiff,  although  he  had 
worked  in  the  room  which  contained  the  cog- 
wheels and  was  undoubtedly  familiar  with  them 
In  a  general  way,  had  never  worked  so  near 
them  as  to  have  had  occasion  specially  to  con- 
sider the  risk  of  getting  his  clothing  caught 
in  it. 

In  White  V.  Witteman  Lithographic  Co. 
(1800)  58  Hun,  881  (1892)  131  N.  Y.  631,  a 
verdict  for  the  defendant  directed  by  tbe  trial 
court  was  affirmed  In  a  case  where  an  unin- 
structed  boy  thirteen  years  old  was  injured, 
after  working  three  months,  by  placing  his  hand 
where  It  came  Into  contact  with  moving  cog- 
wheels. 

In  Rummel  v.  Dll worth  (1890)  131  Pa.  509, 
the  plaintiff  was  a  lad  of  about  seventeen  years, 
having  very  little  acquaintance  with  tbe  busi- 
ness or  its  dangers.  He  went  Into  the  employ 
of  the  defendants  on  Tuesday,  and  was  injured 
on  Friday  of  the  same  week.  He  was  employed 
as  a  "drag-down,"  but  was  hurt  while  perform- 
ing the  duties  of  a  "roller,"  In  opening  and  clos- 
ing the  gate  between  the  first  and  second  pairs 
of  rollers.  The  cog-wheels  by  which  the  roll- 
ers were  moved  were  covered  along  the  whole 
length  of  the  train,  except  at  the  point  over 
which  Rummel  had  to  reach  to  open  and  close 
the  gate.  If  they  had  been  covered  at  that 
point  the  accident  could  not  have  happened. 
The  court  said :  "In  view  of  the  youth  and 
want  of  experience  In  the  business  on  the  part 
of  Rummel,  it  was  necessarily  a  question  for  the 
Jury  whether  his  employer  had  sufficiently 
warned  and  Instiucted  him  about  the  dangers 
of  the  employment,  and  how  to  avoid  them,  or 
had  done  all  that  was  reasonably  necessary  to 
protect  him  from  Injury." 

In  Nadau  v.  White  River  Lumber  Co.  (1890) 
76  Wis.  120,  a  verdict  for  the  plaintiff  was  up- 
held, In  a  case  where  the  injury  was  received 
only  five  days  after  the  servant  began  work,  on 
the  ground  that  the  owner  of  a  sawmill  who 
hires  an  inexperienced  youth  nineteen  years  of 
age  to  do  work  which  requires  him  to  keep  mov- 
ing along  a  narrow  alley-way  only  10  Inches  In 
width,  with  revolving  cog-wheels  behind  him 
Is  bound  to  warn  him  as  to  the  nature  of  the 
perils  to  which  he  will  be  exposed. 

Whether  a  boy  ten  years  of  age,  who  was  in- 
jured by  being  caught  in  uncovered  machinery, 
had  a  sufficient  understanding  of  the  hazard  of 
the  employment  to  bar  his  recovery  was  held 
to  t>e  a  question  for  the  Jury.  In  Hayden  v. 
Smithvilie  Mfg.  Co.  (1861)  29  Conn.  548. 

The  following  instructions  formulated  in 
Coombs  V.  New  Bedford  Cordage  Co.  (1860)  102 
Mass.  572,  8  Am.  Rep.  506,  were  expressly  ap- 
proved In  Sullivan  v.  India  Mfg.  Co.  (1873)  113 
Mass.  396,  as  "carefully  guarding  the  rights  of 
employers  and  employees,"  in  a  case  Involving 
facts  similar  to  the  above.  "Upon  the  new  trial 
of  the  case  at  bar,  the  Jury  should  be  Instructed 
that  the  defendants  had  the  legal  right  to  run 
their  machinery  without  fencing  or  boxing  it, 
unless  by  so  doing  they  exposed  persons  In  their 
employment,  or  other  persons  who  came  upon 
the  premises  by  their  procurement  or  Invitation, 
to  danger  of  which  they  gave  no  sufficient  no- 
tice; that  If,  by  the  fact  that  the  cogs  were  in 
sight,  and  the  danger  from  them  apparent,  the 
Jury  should  be  satisfied  that  the  plaintiff  had 
reasonable  notice  of  the  peril  to  which  he  was 
exposed,  and,  understanding  It,  chose  to  under- 
take the  employment  which  exposed  him  to  it, 
he  cannot  recover:  but  that,  it,  on  the  other 
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band,  tbej  should  be  satisfied  that  tbe  defend- 
ants knew  or  bad  reason  to  know  tbe  peril  to 
wblcb  he  would  be  exposed,  and  did  not  glTe 
blm  any  sufficient  or  reasonable  notice  of  it,  and 
if  be.  without  any  negligence  on  bis  own  part, 
from  Inexperience  or  reliance  upon  the  direc- 
tions given  him,  failed  to  perceive  or  appreciate 
tbe  risk,  and  was  injured  In  consequence,  tbej 
would  be  responsible  to  him  in  this  action.'* 

Jnjuric9  oau8e4  by  »aw». 

A  minor  sixteen  years  old  was  held  to  bave 
been  rightly  nonsuited  in  an  action  to  recover 
damages  for  injuries  caused  by  tbe  contact  of 
his  hand  with  a  buss  saw.  where  bis  own  testi- 
mony shows  that  be  had  operated  such  saws 
long  enough  to  know  their  nature  and  tbe  dan- 
gers attending  their  use.  and  was  therefore  In 
tbe  same  position  as  if  the  master  bad  informed 
him  of  the  dangerous  character  of  tbe  machine. 
Ogley  y.  Miles  (1893)  139  N.  Y.  458. 

The  case  should  be  taken  from  the  Jury  where 
a  youth  eighteen  years  old  is  seeking  to  recover 
on  the  ground  that  he  should  bave  been  in- 
structed as  to  the  danger  of  allowing  his  fingers 
to  come  in  contact  with  a  buza  planer.  Such 
a  danger  is  obvious  to  a  much  younger  boy. 
Mackin  v.  Alaska  Refrigerator  Co.  (1894)  100 
Mich.  276. 

In  Smith  V.  Irwin  (1880)  51  N.  J.  L.  508,  a 
verdict  against  the  employer  was  allowed  to 
stand,  where  be  bad  failed  to  instruct  as  to  tbe 
dangers  of  a  circular  saw  a  youth  of  seventeen 
years  who  bad  bad  no  experience  in  tbe  use  of 
such  a  machine. 

Where  a  youth  seventeen  years  old,  who  has 
bad  an  experience  of  several  years  in  sawmill 
work,  is  injured  a  day  and  a  half  after  begin- 
ning to  use  a  circular  saw  in  a  manner  which 
be  declares  to  l>e  unfamiliar,  it  is  for  the  Jury 
to  say  whether  he  knew  or  ought  to  bave  known 
of  the  particular  danger  incident  to  such  use. 
Hanson  v.  Ludlow  Mfg.  Co.  (1894)  162  Mass. 
187. 

Whether  an  employer  Is  negligent  in  failing 
to  Instruct  a  boy  sixteen  years  of  age  as  to  the 
dangers  of  removing  a  tub  placed  underneath  a 
rapidly  revolving  saw  to  catch  the  scraps  and 
sawdust  which  fell  from  it  is  a  question  for  the 
Jury.     Barg  v.  Bousfield   (1896)  65  Minn.  355. 

In  Bohn  Mfg.  Co.  v.  Erickson  (1893)  12  U.  S. 
App.  260,  55  Fed.  Rep.  943,  5  C.  C.  A.  841,  It 
was  declared  that,  as  to  a  boy  of  fifteen  years, 
tbe  fact  that  the  revolving  knives  of  a  wood- 
working machine  create  a  strong  suction  tend- 
ing to  draw  articles  into  them  is  a  latent  dan- 
ger, with  respect  to  which  he  is  entitled  to  in- 
struction. (Tbe  Judgment  was  reversed  on  the 
ground  that  the  trial  court  bad  not  asked  the 
Jury  to  say  whether  there  was  actually  a  suc- 
tion). 

See  also  tbe  subsection  relating  to  the  clean- 
ing of  machinery,  infra. 

Injuries  caused  by  machines  for  cuttinff. 

The  risk  of  injury  in  obeying  an  order  to 
hang  a  hood  in  front  of  the  knives  of  a  planing 
machine,  at  a  distance  of  8  inches  from  them, 
is  obvious  to  an  employee  nineteen  years  old 
after  three  weeks'  work  and  therefore  assumed, 
as  a  matter  of  law,  by  him  if  he  obeys  the  order 
without  Instructions.  Crown  v.  Orr  (1893)  140 
N.  Y.  430. 

In  Palmer  v.  Harrison  (1885)  57  Mich.  182, 
a  case  of  injury  to  a  boy  of  sixteen,  caused  by 
contact  of  his  hand  with  revolving  knives  of  a 
Jointer,  it  was  held  that  a  verdict  for  the  de- 
fendant had  rightly  been  directed,  inasmuch  as, 
opon  the  testimony  of  the  plaintiff  himself,  and 
the  undisputed  fact,  no  notice  or  warning  could 
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bave  helped  him.  The  court  said :  "[He]  tba 
plaintiff  was  in  b*s  seventeenth  year;  bad  re- 
sided several  years  .  .  .  [at  tbe  place 
where  be  was  injured] ;  had  known  tbe  defend- 
ant and  bis  place  of  business  for  years.  Had 
worked  in  tbe  shop  where  the  Jointer  was  lo- 
cated for  two  weeks  previous  to  receiving  his 
Injury,  and  bad  seen  the  machine  in  which  the 
accident  occurred  every  day  during  tbe  period, 
both  standing  still  and  when  in  use ;  knew  all 
about  its  location  and  use,  and  worked  about  It 
every  day.  He  was  not  engaged  in  its  use  at  the 
time,  and  was  doing  nothing  calling  or  requir- 
ing him  to  be  in  any  place  in  dangerous  proxim- 
ity to  the  Jointer.  The  revolving  knives  were 
in  plain  view,  and  open  to  the  observation  of  all 
persons  coming  near  them.  The  plaintiff  also 
says  in  his  own  testimony  he  'knew  the  Jointer 
was  there  ;*  that  If  he  came  in  contact  with  tbe 
running  knives  they  would  be  likely  to  hurt 
him ;  that  if  he  had  looked  at  tbe  Jointer  be 
would  have  known  whether  it  was  running  or 
not ;  that  he  did  not  look  at  it  because  he  sup- 
posed it  was  still ;  that  if  be  had  not  placed  bis 
band  (which  bad  a  mitten  on)  on  the  table  in 
wblcb  the  Jointer  worked,  he  would  not  have 
been  caught :  that  he  *dld  not  pay  any  attention 
to  whether  tbe  Jointer  was  going  or  not ;'  if  he 
'bad  known  he  was  going  to  get  hurt  be  would 
bave  looked  out  for  it.     It  was  an  accident.'  " 

In  Adams  v.  Clymer  (1893)  1  Marv.  (Del.) 
80.  it  was  left  to  the  Jury  to  say  whether  the 
manipulation  of  a  pony-planer  with  knives  run- 
ning at  the  rate  of  3,500  to  4.500  revolutions  a 
minute  involved  dangers  which  were  latent  as 
respects  a  youth  sixteen  years  of  age  after  two 
and  a  half  months  of  experience  In  tbe  use 
of  it. 

In  Fones  v.  Fhlllips  (1882)  89  Ark.  17,  43 
Am.  Rep.  264,  tbe  court  reasoned  upon  tbe  as- 
sumption that  It  was  for  the  Jury  to  say  whether 
recovery  could  be  had  by  a  boy  of  fourteen  years 
who  had  been  instructed  as  to  the  proper  man- 
ner of  operating  a  planer,  but  was  injured 
through  allowing  his  band  to  come  into  contact 
with  tbe  knives  while  be  was  removing  chips,  a 
position  which  required  him  to  work  with  bis 
back  to  tbe  machine,  and  which  Involved  a  dan- 
ger as  to  which  he  bad  received  no  caution. 
The  verdict  for  the  plaintiff  was,  however,  re- 
versed because  tbe  trial  Judge  had  told  the  Jury 
that  tbe  master  owed  a  duty  of  instruction  as  to 
all  dangers  reasonably  to  be  anticipated,  and 
made  no  exception  In  regard  to  patent  dangers. 

In  Connors  v.  Grilley  (1892)  155  Mass.  575, 
a  girl  seventeen  years  old  was  set  to  work  in 
the  afternoon  by  her  employer,  without  Instruc- 
tions, on  a  machine  for  skiving  leather,  and  she 
undertook  to  run  it  as  another  operator  had 
done.  It  was  not  unusual  for  tbe  machine  to 
be  stopped  by  the  leather  catching  In  it,  and  the 
rule  was  that  a  workman  should  then  be  called. 
She  called  this  workman  the  next  day  and  he  re- 
lieved tbe  machine.  A  few  minutes  later  she 
called  him  again,  and,  upon  bis  relieying  the  ma- 
chine, he  swore  at  her  in  her  employer's  hearing, 
and  told  her,  "If  this  machine  gets  stuck  again, 
fix  It  yourself."  She  was  going  to  ask  a  few 
questions  of  her  employer,  but  he  shook  bis 
bead  and  bands,  and  refused  to  listen,  saying, 
"No.  no,  no.  If  you  do  not  work  fast,  I  will  send 
you  home."  This  frightened  her  and  she  worked 
faster,  and  when  the  machine  was  stuck  again 
she  tried  to  relieve  it,  as  she  had  seen  the  others 
do,  and  was  injured.  In  an  action  against  the 
employer  for  such  injuries,  tbe  evidence  was 
that  she  was  a  very  dull  girl,  and  was  slow  in 
her  work  as  compared  with  the  other  girls ;  and 
she  was  cross-examined  at  great  length  before 
the  Jury.  It  was  held  that  the  questions  wheth- 
er tbe  defendant  was  negligent  in  thus  setting 
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tier  to  work,  and  whether  the  was  in  the  exer- 
cise of  due  care,  were  properly  submitted  to  the 
Jnry. 

A  yerdlct  for  the  plaintiff  has  been  set  aside 
on  the  ground  that  an  employer  is  not  negligent 
In  setting  to  work  on  a  hay  cutter  an  employee 
twenty  years  old,  of  ordinary  intelligence,  with- 
out warning  and  instruction,  the  danger  of  per- 
mitting one's  finger  to  be  caught  in  a  tuft  of 
hay  about  to  pass  between  the  knlyes  being,  as 
to  a  person  of  that  age,  perfectly  apparent  eyen 
though  he  has  never  done  any  work  of  the  same 
description  before  the  day  when  the  injury  is 
receiyed.  Stuart  y.  West  End  Street  R.  Co. 
<1895)  168  Mass.  891. 

Injuries    caused    by    revolving    oylindera    or 

wlieele. 

Negligence  will  not  be  imputed  as  a  matter 
of  law  to  an  employee  thirteen  years  of  age. 
Injured  by  hayini;  her  arm  caught  between  two 
cylinders  of  a  mangle  reyolvlng  toward  each 
other,  upon  the  rround  that  the  danger  was  ob- 
yious.  Kilkeary  y.  Thackery  (1895)  165  Pa. 
584. 

An  employee  fourteen  years  of  age  and  of  less 
than  ordinary  intelligence,  who  was  injured 
while  obeying  peremptory  orders  to  assist  In 
operating  a  machine  with  reyolvlng  cylinders 
at  which  he  was  not  employed  to  work,  the  dan- 
ger attending  which  was  partially  concealed 
from  his  view,  cannot  be  said,  as  a  matter  of 
law,  to  have  failed  to  exercise  due  care.  Pat- 
node  v.  Warren  Cotton  Mills  (1892)  157  Mass. 
283  (distinguishing  earlier  cases  in  which  the 
danger  was  obvious  and  known  to  plaintiff). 

In  Kaillen  v.  Northwestern  Bedding  Co. 
(1891)  46  Minn.  187.  the  contention  of  the 
plaintiff,  a  boy  fourteen  and  a  half  years  old, 
was  that  it  was  negligence  to  put  him  wHhout 
experience  to  work  on  the  machine  without  can- 
tlonlng  him  and  explaining  to  him  the  danger 
of  allowing  his  hand  to  come  In  contact  with 
the  revolving  rollers;  while  the  contention  of 
defendant  was  that  this  danger  was  self-evident 
CO  anyone  who  used  his  senses  :  that,  in  the  exer- 
cise of  ordinary  intelligence,  even  this  boy  ought 
to  have  known  that  if  his  hand  came  In  con- 
tact with  the  rollers  it  would  be  drawn  in, 
crushed,  and  otherwise  injured.  Just  as  hap- 
pened in  this  case;  that  no  amount  of  instruc- 
tion on  part  of  defendant  would  have  communi- 
cated to  plaintiff  any  knowledge  regarding  these 
dangers  which  he  had  not,  or  should  not  have, 
already  acquired  by  the  use  of  his  senses.  The 
court  said :  "At  first  sight  the  position  of  de- 
fendant seems  plausible :  but,  when  we  consider 
the  fact  that  the  surface  of  the  rollers  was 
flmooth.  and  the  space  between  them  very  small, 
we  think  it  not  improbable  that  there  maybe  a 
great  many  boys,  and  even  men  of  ordinary  in- 
telligence, without  experience  with  machinery, 
and  with  a  limited  knowledge  of  the  principles 
of  mechanics,  who,  while  knowing  and  seeing 
that  the  rollers  drew  In  wool  compressed  almost 
to  the  thinness  of  paper,  would  yet,  like  this 
boy,  fail  to  realise  or  appreciate  that  they 
would  suddenly  compress  and  draw  In,  as  quick- 
ly as  it  came  In  the  slightest  contact  with  them, 
an  object  like  the  hand  or  fingers,  many  times 
thicker  than  the  aperture  between  the  rollers. 
This,  in  our  opinion.  Is  the  controlling  consid- 
eration in  this  case,  and  one  which  fairly  dis- 
tinguishes it  from  the  case  of  Berger  v.  St.  Paul, 
M.  &  M.  B.  Co.  (1888)  39  Minn.  78,  and  other 
cases  cited  and  relied  on  by  defendant.  While 
the  facts  do  not  make  out  a  very  strong  case  for 
the  plaintiff,  yet  we  are  not  prepared  to  say,  as 
matters  of  law,  that  the  defendant  owed  this 
boy  no  duty  to  caution  him  as  to  the  danger  of 
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allowing  his  hand  to  come  in  contact  with  thest 
rollers,  and  that  he  ought  to  have  understood 
this  without  being  told." 

*  A  verdict  for  the  plaintiff,  a  youth  of  twenty 
years,  was  set  aside  in  Nugent  v.  Kauffman  Mill. 
Co.  (1895)  181  Mo.  241,  where,  after  working 
for  six  months  near  machinery  with  moving 
rollers,  he  allowed  his  hand  to  be  drawn  be- 
tween them,  and  asked  for  damages  on  the 
ground  that  this  was  a  danger  as  to  which  he 
should  have  been  instructed.  The  court  said : 
"It  would  be  a  thing  of  folly  to  say  that  de- 
fendant was  negligent  because  he  failed  to  tell 
the  plaintiff,'  a  young  man  twenty  years  of 
age,  that  the  revolving  cylinders  or  rollers  onto 
which  he  had  been  feeding  wheat  and  sweepings 
from  the  mill  floor,  for  six  months.  In  order 
that  it  might  be  pulverized  to  flour,  would  be 
dangerous  to  the  hands  if  they  came  in  contact 
with  them." 

A  servant  nineteen  years  old  Is  presumed  to 
appreciate  a  danger  so  "oper  to  the  senses"  as 
that  of  putting  his  hand  between  the  rollers 
used  to  flatten  boiler-plates.  *Berger  v.  St.  Paul, 
M.  &  M.  R.  Co.  (1888)  89  Minn.  78  (verdict  for 
plaintiff  on  theory  that  Instructions  should  have 
been  given,  set  aside). 

A  verdict  has  been  set  aside,  which  found  a 
master  negligent  in  failing  to  instruct  a  minor 
fifteen  years  old,  who  had  been  working  four 
days  at  the  time  when  he  was  injured  through 
allowing  his  shirt  sleeves  to  rest  on  the  rough 
surface  of  the  card-doth  on  the  revolving  cylin- 
der of  a  cardlng-machine.  the  result  being  that 
the  sleeve,  and  with  It  his  arm,  was  drawn  be- 
tween the  rollers.  Truntle  v.  North  Star  Wool- 
en-Mill Co.  (1894)  57  Minn.  52. 

A  boy  fourteen  years  of  age  and  of  ordinary 
understanding,  who  has  for  three  weeks  been 
familiar  with  the  operation  of  machinery  with 
revolving  wheels,  must  be  taken  to  know  that 
his  hand  will  be  injured  If  allowed  to  come  be- 
tween the  wheels.  Patnode  v.  Warren  Cotton 
Mills  (1892)  157  Mass.  288. 

A  master  is,  as  a  matter  of  law,  free  from 
negligence  In  failing  to  give  instructions  to  a 
youth  who  has  worked  for  six  months  on  a  ma- 
chine substantially  the  same  as  that  which 
caused  the  injury,  and  nearly  one  month  on  the 
latter.  In  reference  to  the  danger  of  Injury  from 
allowing  his  hands  to  be  caught  between  a  roll 
of  cloth  and  one  of  the  cylinders  between  which 
it  has  to  be  passed.  Crowley  v.  Pacific  Mills 
(1889)  148  Mass.  228  (verdict  for  defendant 
should  have  been  directed). 

The  fact  that  a  girl  fourteen  years  old,  who  Is 
injured  by  having  her  hand  drawn  between  the 
Ironing  rollers  In  a  laundry,  has  received  no  in- 
structions as  to  the  dangers  of  the  work,  will 
not  entitle  her  to  recover,  where,  at  the  time  of 
the  accident,  she  had  been  feeding  the  machine 
for  a  period  of  six  weeks.  Hickey  v.  Taaffe 
(1887)  105  N.  Y.  26  (holding  that  plaintiff 
should  have  been  nonsuited). 

It  is  for  the  Jury  to  say  whether  a  girl  of 
fourteen  years,  hired  to  feed  paper  to  a  mangle 
in  a  paper  mill,  should  be  instructed  how  to  per- 
form the  work.  Allen  v.  Jakel  (1898,  Mich.)  4 
Det  L.  N.  987,  73  N.  W.  555. 

A  master  is  not  bound  to  give  an  intelligent 
boy  of  fifteen  years  warning  that  his  hand,  if 
inserted  too  far  between  a  belt  of  felting  and  a 
hot  cylinder  over  which  it  runs,  will  be  drawn 
in  and  brought  Into  contact  with  the  cylinder. 
i:x>cock  V.  Franklin  Paper  Co.  (1897)  169  Mass, 
318. 

In  Grissie  v.  Frost  (1863)  8  Fost.  &  F.  622, 
a  case  involving  facts  similar  to  those  in  ths 
cases  Just  cited,  Cockbum,  Ch.  J.,  left  the  do- 
termlnation  of  the  employer's  responsibility  to 
the  Jury,  charging  them  as  follows:     "I  am  ut 
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opinion  that  if  the  owners  of  dangerous  ma- 
cMnery,  by  their  foreman,  employ  a  young  per- 
son about  It  quite  inexperienced  in  Its  use,  either 
without  proper  directions  as  to  its  use  or  with 
directions  which  are  improper  and  which  are 
nicely  to  lead  to  danger,  of  which  the  young  per- 
son is  not  aware,  and  of  which  they  are  aware ; 
as  it  is  their  duty  to  take  reasonable  care  to 
avert  such  danger,  they  are  responsible  for  any 
injury  which  may  ensue  from  the  use  ot  such 
machinery."  (This  ruling  was  never  questioned 
in  any  court  of  review.) 

In  De  Souza  v.  StaflTord  Mills  (1892)  155 
Mass.  476,  the  court  held  that,  upon  the  whole 
case,  a  verdict  for  the  defendant  should  have 
been  directed,  where  the  plaintiff,  who  was  a  for- 
eigner nineteen  years  old.  speaking  no  English, 
and  had  been  working  only  sixteen  days,  had  his 
hand  drawn  Into  the  roller  of  a  beater  picker 
and  mutilated  by  the  beater  which  revolved  at 
a  high  rate  of  speed  behind  the  rollers.  The 
evidence  was  declared  not  to  support  the  con- 
tention of  plaintiff's  counsel  that  his  client  had 
stopped  the  rollers  before  attempting  to  clear 
them  of  the  cotton  which  was  clogging  them, 
but  that,  on  the  contrary,  there  was  an  absence 
of  testimony  that  would  authorize  a  Jury  in 
finding  that  the  plaintiff's  hands  were  not  drawn 
in  by  the  rollers.  Since  this  danger  was  obvious 
and  the  plaintiff  also  knew  that  the  beater  re- 
volved in  close  proximity  to  the  rollers,  the 
principle  was  applicable  that  It  Is  not  a  breach 
of  duty  to  omit  to  give  instructions  as  to  ele- 
ments of  danger  which  may  be  appreciated  by 
a  person  of  the  plaintiff's  age  after  a  brief 
period  of  experience  in  the  work. 

Evidence  that  there  was  a  shadow  over  the 
box  of  a  wheel  which  a  boy  sixteen  years  of  age 
was  examining  when  his  hand  was  drawn  into 
the  wheel  is  admissible  as  part  of  the  rea  gestcB, 
and  as  a  fact  to  be  considered  in  determining 
whether  the  boy  observed,  and  therefore  as- 
sumed the  risk,  and  whether  the  master  was 
negligent  in  not  guarding  the  wheel  and  in  not 
warning  the  plaintiff  of  danger.  Kucera  v. 
Merrill  Lumber  To.  (18D5)  91  Wis.  637. 

Injuries  caused  by  shafts  and  beltings. 

A  court  will  not  disturb  a  verdict  which  finds 
an  employer  who  fails  to  give  an  inexperienced 
servant  seventeen  years  of  age.  special  in- 
structions as  to  the  dangers  of  coming  Into  con- 
tact with  a  set-screw  in  a  revolving  shaft, 
guilty  of  negligence  where  he  orders  him  to  per- 
form an  act  connected  therewith.  Keller  v.  Gas- 
kill  (1894)  9  Ind.  App.  670;  second  appeal 
(1898)  20  Ind.  App.  602. 

In  Cleveland  Uolling  Mill  Cb.  ▼.  Comgan 
(1889)  46  Ohio  St.  283,  the  court  affirmed  a 
verdict  absolving  from  the  charge  of  contribu- 
tory negligence  a  youth  fourteen  years  of  age 
who,  without  instructions,  had  been  put  to  work 
in  close  proximity  to  a  revolving  shaft  from 
which  hung  a  loose  belt,  the  result  being  that 
he  was  caught  in  the  belt  while  performing  one 
of  his  duties  and  whirled  round  the  shaft. 

It  is  error  to  give  an  instruction  which  per- 
mits the  Jury  to  find  for  a  minor  servant  over 
fourteen  years  of  age,  and  with  six  months'  ex- 
perience, provided  they  find  that  he  was  directed 
to  go  up  a  ladder  and  put  a  belt  on  a  pulley 
without  being  notified  of  the  danger  of  doing  so. 
It  cannot  be  assumed  that  a  person  of  that  age 
and  that  experience  is  incapable  of  forming  a 
Judgment  as  to  the  risks  of  such  an  act.  Green- 
way  V.  Conroy  (1894)  160  Pa.  185. 

It  is  for  the  Jury  to  say  whether  instruction 
should  have  been  given,  where  a  boy  of  fourteen 
years,  who  had  previously  been  engaged  in  a 
spinning  room  in  such  general  work  as  was 
suited  to  his  capacity,  was  required  to  take  his  ' 
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stand  on  an  ordinary  stepladder,  and  hold  a  belt 
away  from  a  revolving  shaft,  to  prevent  it  fron> 
crawling  while  it  was  being  mended,  the  posi- 
tion thus  occupied  being  one  in  which  he  was  ex- 
posed to  a  considerable  draught  of  air  produced 
by  the  rapid  motion  of  a  large  drum  and  the 
belt  which  connected  it  with  the  gearing  of  a 
water-wheel.  Hayes  t.  Colchester  Mills  (1894) 
69  Vt.  1. 

To  let  a  young  man  of  seventeen  years,  with- 
out experience,  and  to  whom  the  foreman  ha» 
given  erroneous  instructions,  undertake  the 
work  of  lacing  a  broken  belt  without  stopping 
the  shaft  over  which  it  hangs,  is  negligence  for 
which  the  employer  is  responsible,  where  in  con- 
sequence thereof  the  employee  Is  caught  in  such 
belt  and  drawn  around  the  shaft.  Archbald  t. 
Yelle  (1897)  Rap.  Jud.  Quebec.  6  B.  R.  334. 

Where  a  minor  seventeen  years  old  was  en- 
gaged to  work  in  a  foundry,  and  after  three 
weeks  was  injured  through  having  his  leg 
caught  by  a  set-screw  projecting  from  the  collar 
of  a  revolving  shaft,  while  he  was  shutting  olT 
steam  from  an  engine.  It  was  held  that  an  in- 
struction was  proper  which  left  it  to  the  Jury 
to  say  whether  he  was  aware  of  the  danger  to 
which  he  was  exposed.  Dowling  v.  Alles 
(1885)  88  Mo.  293. 

The  fact  that  a  lK>y  of  fourteen  years,  who  bad 
been  employed  in  a  factory  to  do  such  general 
work  in  the  spinning  room  "as  should  be  with- 
in his  capacity,"  had  been  so  employed  about 
two  years,  and  had  a  general  knowledge  of  the 
machinery  In  the  factory,  raises  no  presumption, 
as  matter  of  law,  that  he  had  such  a  knowledge 
of  the  danger  of  a  service  so  essentially  novel  aa 
the  replacing  of  a  misplaced  belt,  that  he  was  not 
entitled  to  be  cautioned  and  instructed  in  re- 
gard thereto.  Hayes  v.  Colchester  Mills  (1894) 
69  Vt.  1.  "It  Is  evident,"  said  the  court,  "that 
this  Is  not  a  case  In  which  It  can  be  said  as 
matter  of  law  that  the  service  the  plaintiff  wa» 
called  upon  to  render  was  or  was  not  such  as  it 
was  his  contract  duty  to  perform.  This  new 
service  had  come  within  the  line  of  his  em- 
ployment if  his  advancing  years  and  experience 
had  prepared  him  to  undertake  it.  It  had  not 
come  within  the  line  of  his  employment  If  It 
was  still  beyond  his  capacity.  It  was  therefore 
proper  ...  to  treat  the  question  of  the 
defendant's  negligence  in  requiring  the  service 
as  depending  simply  upon  plaintiff's  capacity." 

Injuries  received  in  ailing  or  cleaning  machin- 
ery in  motion. 

In  Flsk  T.  Central  P.  R.  Co.  (1887)  72  Cal. 
88,  the  court  said,  arguendo,  that  it  was  the 
duty  of  a  master  to  warn  a  child  about  twelve 
years  of  age  as  to  the  dangers  of  such  work  as 
cleaning  a  drill  In  rapid  motion. 

A  l>oy  twelve  years  old,  employed  to  take 
lumber  away  from  a  flooring  machine  and  load 
It  on  a  wagon,  who  is  injured  in  attempting, 
under  orders  of  the  foreman  of  the  mill,  to  oil 
dangeroiw  machinery  while  In  motion  and  with- 
out proper  instructions,  may  recover  damages 
from  his  employer.  Hinckley  v.  Horazdowsky 
(1890)  133  111.  359,  8  L.  R.  A.  490.  492  (ver- 
dict upheld.  The  controlling  feature  here  was 
the  essential  danger  of  the  work,  not  that  it 
was  outside  the  scope  of  the  plaintiff's  employ- 
ment). 

A  verdict  Is  not  improper  which  declares  an 
employer  to  l>e  liable  for  injuries  received  by  » 
girl  thirteen  years  of  age  who  testifies  that  she 
was  not  instructed  as  to  the  manner  in  which  a 
wheel  at  the  end  of  a  spinning  frame  might  be 
cleaned  safely  by  giving  a  peculiar  motion  to 
another  part  of  the  machinery  and  thereby  se- 
curing a  partial  revolution  of  the  wheel.  Glov- 
er V.  Dwlght  Mfg.  Co.  (1888>  148  Mass.  22. 
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A  coart  cannot  say,  as  a  matter  of  law,  that 
a  boy  twelye  years  old  does  not  need  Instruc- 
tioD  as  to  the  danger  of  haying  his  hand  drawn 
between  cog-wheels,  where  his  only  experience 
bad  been  with  cog-wheels  arranged  in  a  manner 
much  less  likely  to  lead  to  an  accident  of  that 
kind.  Chopin  t.  Badger  Paper  Co.  (1892)  88 
Wis.  193  <a  case  where  the  plaintiff,  after  work- 
ing for  a  year  In  oiling  a  single  row  of  cog- 
wheels^  wsjb  set  to  work  upon  a  double  row). 

The  danger  incident  to  wiping  the  cogs  of  a 
gearing  is  not  so  plain  and  open  to  a  boy  of 
fourteen  years,  wholly  unacquainted  with  the 
working  or  use  of  machinery,  that  he  can  be 
held,  aa  a  matter  of  law,  to  have  assumed  the 
risks  attendant  thereon,  where  he  has  received 
no  caution  or  warning  from  the  master.  Neilon 
T.  Marinette  &  M.  Paper  Co.  (1890)75  Wis.  579. 

A  complaint  is  not  demurrable  which  alleges 
in  effect  that  the  plaintiff,  a  minor  sixteen  years 
of  age,  was  without  skill  and  experience  in 
handling  machinery,  that  this  fact  was  known 
to  the  defendant,  and  that  the  plaintiff  was  in- 
jured by  reason  of  his  being  set  to  work  In  wip- 
ing that  machinery,  without  any  warning  as  to 
the  danger  of  doing  this  while  it  was  In  motion. 
White  V.  San  Antonio  Waterworks  Co.  (1895) 
9  Tex.  CIt.  App.  465. 

A  verdict  has  been  set  aside  by  which  It  was 
fonnd  that  an  employee  was  negligent  in  having 
failed  to  caution  an  Inexperienced  youth  nine- 
teen years  of  age,  who  had  been  injured  after 
five  days  of  work,  as  to  the  dangers  of  allow- 
ing the  ends  of  a  piece  of  cotton  waste  with 
which  he  is  wiping  the  top  of  a  machine  to  hang 
down  so  that  they  are  liable  to  be  caught  in  un- 
covered cog-wheels  revolving  underneath.  At- 
las Engine  Works  v.  Randall  (1885)  100  Ind. 
293,  50  Am.  Rep.  798. 

A  complaint  should  be  dismissed  which  is 
framed  on  the  theory  that  a  master  was  negli- 
gent in  falling  to  Instruct  a  youth  of  eighteen 
years,  who  has  worked  for  him  three  years,  as 
to  the  danger  of  cleaning  a  revolving  shaft. 
Smith  ▼.  Martin  (1891)  89  N.  Y.  8.  R.  126. 

Whether  a  boy  fourteen  years  old  fully  ap- 
preciated the  risks  involved  In  oiling  a  machine 
with  uncovered  cog-wheels  after  working  round 
It  for  six  months  is  a  question  for  the  Jury. 
B.  F.  Avery  &  Son  v.  Meek  (1898.  Ky.)  45  S. 
W.  355,  holding  that  the  general  knowledge  of 
the  danger  of  the  work  which,  as  the  court  had 
declared  on  the  previous  appeal  (1894,  96 
Ky.  192),  which  must  be  imputed  to  the  serv- 
ant, did  not  necessarily  imply  that  he  realized 
the  actual  danger  to  which  he  was  exposed  in 
doing  the  act  from  which  the  injury  resulted. 

The  rule  under  which  a  master  is  required  to 
instruct  a  minor  of  tender  yeara  who  is  set  to 
work  on  a  dangerous  machine  has  no  application 
where  a  boy  seventeen  years  old  is  Injured  by 
unfenced  cog-wheels  which  he  is  engaged  in  oil- 
ing, after  he  has  been  already  doing  this  work 
for  a  year  and  ten  months.  Sanborn  v.  Atchi- 
son, T.  ft  8.  F.  R.  Co.  (1886)  35  Kan.  292  (sus- 
taining a  demurrer  to  the  evidence). 

In  Stewart  t.  Patrick  (1892)  5  Ind.  App.  50, 
it  was  held  that  a  general  verdict  for  the  plain- 
tiff wonld  not  stand  where  the  Jury  had  found 
specially,  in  answer  to  interrogatories,  that  the 
appellee  was  a  bright,  intelligent  boy,  sixteen 
years  of  age;  that  he  had  knowledge  of  the 
dangerous  condition  of  the  machine  [a  planer] 
he  was  operating,  and  knew  that  he  must  be 
careful  in  order  to  avoid  injury ;  that  he  had 
received  from  the  appellants  some  Instruction 
and  caution  as  to  the  use  of  the  machine  and 
Its  hasarda,  though  not  as  much  aa  they  should 
have  imparted  to  him ;  that  he  had  been  using 
the  machine  from  five  to  eight  weeks  before  the 
injury,  and  that  he  had  no  other  experience  in 
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connection  with  such  machinery;  t^at  he  was- 
hurt  by  the  machine  while  wiping  its  platform, 
in  front  of  the  revolving  knives,  with  pieces  of 
cotton  waste ;  that  It  was  not  necessary  for  the 
appellee  to  do  this  in  the  performance  of  his 
duty  in  operating  the  machine ;  that  he  knew 
how  to  stop  the  machine  and  could  easily  have 
done  so ;  that  he  was  not  ordered  or  directed  by 
the  appellants  to  do  the  work  in  which  he  was 
so  engaged  when  bis  fingers  came  In  contact 
with  the  revolving  knives.*' 

Jn/ttHes  caused  by  the  operation  of  eounterhal- 

anoing  noeights, 

A  Jury  Is  Justified  In  finding  that  one  who  em- 
ploys a  boy  between  fourteen  and  fifteen  years- 
of  age  at  a  steam-power  nunching  machine  is 
guilty  of  negligence  in  failing  to  notify  him 
that,  if  he  keeps  his  foot  on  the  treadle,  the 
press  will  keep  coming  down  and  going  up^  and 
to  tell  him  how  to  take  his  work  from  the  press 
after  it  Is  punched.  Armstrong  v.  Forg  (1895) 
162  Mass.  544. 

Whatever  danger  is  Incident  to  the  work  of 
removing  the  margins  cut  from  calendars  by  a 
knife  applied  by  hand,  and  suspended  by  a  slow- 
ly operating  counterpoise  weight,  Is  presumed  to 
be  apparent  to  a  bright  boy  of  fourteen  years. 
Malsky  v.  Schumacher  (1894)  7  Misc.  8  (dis- 
missal of  complaint  held  proper). 

A  minor  fifteen  years  old,  who.  after  working 
two  and  a  half  days,  is  injured  while  cleaning 
a  hinged  apron  belonging:  to  a  cotton  picker, 
which  sprang  up  under  the  action  of  the  weight 
by  which  it  was  held  in  a  certain  position  ex- 
cept when  it  was  pulled  and  kept  down,  cannot 
recover  damages.  Coullard  v.  Tecumseh  Mil  la 
(1890)  151  Mass.  85.  Holmes,  J.,  said:  "The 
plaintiff  .  .  .  knew  that  the  iron  apron 
which  caught  his  fingers  wonld  spring  back  If 
pulled  down  and  released.  He  knew  Its  posi- 
tion relatively  to  the  front  opening,  between  the 
edge  of  which  and  the  apron  his  fingers  were 
caught.  Knowing  these  facts,  he  knew  that.  If  he 
put  his  hand  through  the  opening  and  let  the  flap 
spring  up  while  It  was  there.  It  would  get 
pinched.  He  also  knew  by  experience  the  degree 
of  force  necessary  to  hold  the  apron  down.  We 
do  not  see  what  the  defendant  could  have  told 
the  plaintiff  that  he  did  not  know  before,  if  he 
possessed  the  ordinary  Intelligence  of  boys  of 
fifteen."     (Verdict  for  plaintiff  set  aside.) 

Injuriee  received  in  the  handling  of  lumber. 

There  is  no  presumption  that  a  lad  eighteen 
years  old  who  has  usually  been  employed  as  a  , 
cook  In  a  lumber  camp,  but  who,  at  the  time  of 
the  accident,  had  been  engaged  for  five  days  in 
**skIddlDg  logs."  appreciates  the  danger  of  un- 
dertaking to  stop  a  rolling  log  by  a  **t>ack- 
cant."  Wolskl  v.  Knapp-Stout  &  Co.  Co.  (1895) 
90  Wis.  178  (verdict  for  defendant  set  aside). 

In  Sims  V.  East  &  West  R.  Co.  (1889)  84  Ga. 
152,  the  court  afilrmed  a  nonsuit,  where  a  youth 
seventeen  years  old  was  Injured  while  loading 
a  flat  car  with  lumber  of  uniform  length,  after 
he  had  worked  seven  days  In  the  railroad  yard 
and  helped  to  pile  one  car.  Such  work,  it  was 
said,  required  no  special  skill  or  antecedent 
training  from  which  an  obligation  to  instruct 
him  could  be  Implied. 

Injuries  received  in  the  performance  of  •  brake- 

mon's  duties. 

In  an  action  by  an  employee  seventeen  years 
old  for  personal  Injuries  received  while  coup- 
ling cars,  it  is  a  question  for  the  Jury  whether 
the  service  is  so  dangerous  and  its  danger  so 
obscure,  or  the  plaintiff's  information  so  limited 
or  mind  so  immature,  as  to  render  it  necessary 
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that  Instructions  should  have  been  glren  before 
the  injury.  Atlanta  &  W.  P.  R.  Co.  r.  Smith 
(1894)  94  Qa.  107.  (The  report  does  not  state 
what  experience  the  plalntlfT  had  had.) 

In  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Davis  (1892) 
fi5  Ark.  462,  the  court  upheld  a  verdict  holding 
the  company  liable  for  an  omission  to  Instruct 
-a  youth  of  eighteen  years  who  had  been  iajured, 
-after  working  four  months  as  a  brakeman, 
through  having  his  foot  caught  in  an  unblocked 
■guard-rail. 

In  Yeager  v.  Burlington*  C.  R.  &  N.  R.  Co. 
(1894)  93  Iowa,  1,  a  verdict  was  held  to  have 
rightly  been  directed  for  the  defendant,  where 
an  uninstructed  youth  of  nineteen  years,  who, 
to  the  knowledge  of  the  company's  officers,  had 
"bad  no  previous  experience,  was  injured  on  the 
day  he  began  work  while  atr<»mptlng  to  mount 
a  moving  car  by  the  side- ladder. 

It  is  error  to  direct  a  verdict  for  a  defendant 
railway  company  where  a  youth  who  has  re- 
ceived no  instruction  Is  injured  on  the  day  he 
begins  work,  while  engaged  in  the  performance 
-of  such  a  dangerous  duty  as  the  making  of  a 
''kicking  switch."  Williams  v.  South  &  North 
Ala.  R.  Co.  (1890)  91  Ala.  635. 

Injuries  received  in  moving  care  on  a  railway 

track. 

A  boy  of  nineteen  employed  in  work  which  la 
in  its  nature  hazardous,  such  as  moving  cars 

•along  a  descending  tramways  from  a  coal  mine 
to  a  place  where  the  cars  are  emptied  by  ma- 
chinery, should  be  warned  of  the  cars  becoming 
uncontrollable  from  the  steepness  of  the  grades. 
Alabama  C.  Coal  &  Coke  Co.  v.  Pitts  (1892-93) 

-98   Ala.    285    (complaint    alleging   these    facts 

-shows  good  cause  of  action). 

In  York  v.  Kansas  City.  C.  &  S.  R.  Co.  (1893) 
117  Mo.  405,  the  duty  of  going  with  a  push-car 

-down  a  grade  to  fetch  a  load  of  ties  was  pro- 
nounced to  be  one  "of  the  simplest  character," 

4Lnd  the  trial  court  was  held  to  have  rightly  di- 
rected a  verdict  for  the  defendant,  where  a  boy 

sixteen  years  of  age  was  injured  In  performing 
that  duty,   although  the  accident  occurred  on 

•the  same  day  that  be  began  work. 

Injuries  received  in  mining. 

In  Jones  v.  Florence  Min.  Co.  (1886)  66  Wis. 
268,  57  Am.  Rep.  269,  the  evidence  showed  that 
tbe  plaintiff  was  less  than  fifteen  years  old  when 
he  entered  into  the  employment  of  the  defend- 
ant, and  that  up  to  the  date  of  his  injury    he 
•had  been  engaged  above  ground  at  work  which 
,    'was  apparently  not  hazardous.     There  was  no 
evidence    that    he    ever    before    worked    under 
ground  in  a  mine,  or  that  he  was  at  all  famil- 
iar with  the  dangers  of  such  employment.     That 
the    work    under    ground    was    not    considered 
proper  work  for  a  boy  of  his  age  to  perform 
waa  a  fair  Inference  from  the  fact  that  the  de- 
fendant's captain  and  pit  boss  both  testified  that 
they  had  forbidden  him  to  go  down   into  the 
mine    for    any    purpose.     The    other    evidence 
showed  that  the  mine  was  a  dangerous  place  to 
work  in,  from  the  fact  that  blasting  was  con- 
stantly going  on  in  it,  and  that  the  consequence 
of  such  blasting  was  to  loosen  the  ore  and  rock 
in  the  roof  and  sides  of  the  mine  so  that  there 
was  danger  from  the  falling  of  such  ore  and 
rock.     The   court   said :     "We   are   very    clear 
that,  upon  the  evidence  In  the  case,  the  question 
Bhould  have  been  submitted  to  the  jury,  whether 
•the  plaintiff  was  at  work  In  the  mine  at  the  time 
•of  the  Injury  by  the  direction  of  the  pit  boss  or 
of  the  captain  of  the  mine ;  and.  If  so  at  work 
•by  such  direction,  then  whether,  he  waa  of  suf- 
'flclent  age  and  experience,  or  had  sufficient  in- 
.formatlon  from  the  captain  or  pit  boss,  or  from 
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any  other  source,  to  comprehend  the  dangers 
Incident  to  such  employment.  Had  the  Jury 
found  that  plaintiff  was  sent  to  work  in  the 
mine  by  the  pit  boss  or  captain  of  the  mine  on 
the  day  the  accident  happened,  and  that,  from 
his  age,  inexperience,  and  want  of  Information 
he  did  not  comprehend  the  dangers  attendant 
upon  such  employment,  then  the  plaintiff  would 
have  been  entitled  to  recover,  although  the  in- 
Jury  was  the  result  of  the  negligence  of  the  min- 
ers who  were  his  fellow  servants." 

Injuries  received  on  ahipB. 

In  Williams  v  Churchill  (1884)  187  Mass. 
243,  50  Am.  Rep.  304,  it  was  urged  that  the 
plaintiff  was  under  age  and  inexperienced,  and 
that  the  behavior  of  a  loose  end  of  a  taut  rope 
was  a  hidden  danger.  But  as  the  plaintiff  was 
over  nineteen  years  old,  had  lived  on  the  sea- 
shore all  his  life,  had  been  to  sea  three  sum- 
mers, and  had  been  on  this  boat  four  months, 
the  time  which  it  took  his  brother  to  become 
familiar  with  the  duties  on  board  and  to  get 
promoted,  the  court  held  that,  taking  these 
facts  in  connection  with  the  nature  of  the  em- 
ployment which  he  had  accepted,  the  master 
had  a  right  to  assume  that  the  plaintiff  knew 
how  to  handle  a  line,  and  to  order  him  to  do  so 
without  special  warning  or  instructions,  and 
that  a  verdict  for  the  defendant  had  rightly 
been  directed. 

Injuries  caused  by  the  use  of  improper  tools 
for  a  certain  work. 

A  complaint  is  not  demurrable  which  alleges 
In  effect  that  the  plaintiff,  a  minor  nineteen 
years  old,  after  being  engaged  in  a  machine 
shop  for  two  years,  was  set  to  work  at  the  re- 
pairing of  an  engine,  that  he  was  injured 
through  using  a  cold  chisel  in  a  case  In  which 
a  skilled  mechanic  would  not  have  used  it,  that 
he  had  no  experience  which  would  have  given 
him  a  knowledge  of  the  correct  method  of  doing 
the  work,  and  that  the  defendant  had  never  in- 
structed him  touching  the  same.  Whltelaw  t. 
Memphis  &  C.  R.  Co.  (1886)  16  Lea,  391. 

Injuries  received  in  removing  or  replacing  parts 
of  a  machine  which  is  in  motion. 

The  danger  Involved  in  attempting  to  remoTe 
an  inking  roller  from  a  printing  press  by  get- 
ting within  the  frame  of  the  press,  while  the 
belt  through  which  motion  Is  communicated  to 
the  machine  Is  revolved  on  the  loose  pulley,  and 
the  shifter  left  unsecured.  Is  open  and  obvious, 
and  therefore  presumed  to  be  appreciated,  with- 
out any  instructions,  by  an  employee  seventeen 
years  old,  after  he  has  been  working  round  the 
machine  for  several  months  and  has  removed 
the  rollers  several  times.  Levey  v.  Bigelow 
(1893)  6  Ind.  App.  677  (verdict  for  plaintiff 
set  aside). 

Where  a  boy  twelve  years  of  age.  who  has  re- 
ceived no  instructions  as  to  the  proper  method 
of  putting  in  Its  place  a  roller  of  a  "scutching 
machine,"  is  caught  by  a  cog-wheel  revolving 
close  by,  the  question  whether  he  is  entitled  to 
recover  should  not  be  taken  from  the  Jury. 
Vicary  v.  Keith  (1873)  34  U.  C.  Q.  B.  212. 

Injuries  received  oioing  to  the  deterioration  of 

appliances. 

A  nonsuit  should  not  be  granted  in  a  case 
where  the  plaintiff,  a  boy  fifteen  years  of  age, 
without  any  previous  experience,  fell  into  a  ^at 
of  heated  liquor,  owing  to  the  fact  that  the  e?«d 
of  a  wooden  pole  had  become  soggy  with  use 
and  slipped  on  the  surface  of  a  movable  pipe 
which   he   was   pushing.      Under   such   circum- 
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Jtucea  the  Jary  might  properly  And  that  he 
ought  to  haTe  been  instmcted  as  to  the  proper 
treatment  of  the  pole  In  caae  the  end  should  be- 
come soft.  Ueayey  v.  Hudson  River  Water  Pow- 
er &  Paper  Co.  (1890)  57  Hun,  339. 

Infuriea  received  through  loHnff  one^a  footing. 

In  Casey  t.  Chicago,  St.  P.  M.  ft  O.  R.  Co. 
(1895)  90  Wis.  113.  It  was  held  that  a  verdict 
ehoald  hare  been  directed  for  the  defendant  on 
the  ground  that  there  Is  no  negligence  In  omit- 
ting specially  to  Instruct  a  youth  eighteen  years 
of  age  that.  If  he  loses  his  balance  while  run- 
ning a  wheelbarrow  alon^^a  narrow  plank  over 
a  pit  about  12  feet  In  depth,  he  may  fall  off  and 
be  hurt. 

In  Williamson  v.  Sheldon  Marble  Co.  (1893) 
4(6  Vt.  427,  a  verdict  was  held  to  have  been 
rightly  directed  for  the  defendant  where  a  boy 
of  sixteen  years  (experience  not  stated)  had 
been  killed  through  the  "apparent"  danger  of 
slipping  on  a  sheet  of  ice  which  had  formed  on 
«  rock  in  a  quarry. 

An  emplovee  sixteen  years  old  cannot  be  said, 
as  a  matter  of  law.  to  know  of  the  peril  to  which 
he  is  exposed  where  he  Is  sent  up  to  a  platform 
on  which  there  are  boards  liable  to  turn  over, 
where  he  had  never  l>een  sent  there  before,  and 
is  not  cautioned  in  regard  to  the  danger.  Mul- 
fin  V.  California  Horseshoe  Co.  (1894)  105  Cal. 
77. 

The  failure  of  a  master  to  caution  a  boy  of 
sixteen  years  who  is  operating  a  punching  ma- 
chine, against  the  danger  from  the  slippery  con- 
dition of  the  floor,  does  not  render  him  liable 
for  Injuries  to  the  boy's  hand  from  its  coming 
into  contact  with  the  lever  by  which  the  punch 
was  released  as  he  attempted  to  save  himself 
from  falling  when  his  stool  which  he  placed  in 
a  tilted  position  slipped  on  the  floor,  where  the 
•condition  of  the  floor  and  the  danger  from  slli>- 
plng  were  perfectly  apparent.  Koehler  v.  Syra- 
cuse Specialty  Mfg.  Co.  (1896)  12  App.  Dlv.  50. 

VI.  What  knowledge  of  eeientiflo  facta  ia  im- 
puted to  aervanta   {adulta  and  minora), 

a.  In  the  caae  of  adulta. 

The  obligatory  knowledge  of  the  servant  is 
not  limited  to  facts  which  are  ascertainable  by 
the  direct  use  of  the  senses.  Everyone  old 
enough  to  fill  a  position  In  which  wages  can  be 
earned  is  presumed  to  t>e  acquainted  to  some  ex- 
tent with  the  properties  of  matter  and  the  laws 
to  which  It  Is  subject.  How  far  the  presump- 
tion should  be  carried  will,  of  course,  depend, 
not  only  upon  the  nature  of  those  facts,  whether 
simple  or  recondite,  with  a  knowledge  of  which 
It  Is  sought  to  charge  the  servant,  but  upon  his 
opportunities  for  acquiring  that  knowledge, 
and  upon  his  capacity  for  utilising  that  knowl- 
edge. Bach  case,  therefore,  must  be  decided 
with  reference  to  the  actual  circumstance 
which  it  involves,  the  lines  upon  which  the  in- 
vestigation should  be  conducted  being  Indicated 
by  the  subjoined  Illustrative  rulings. 

On  the  one  hand,  a  servant  of  mature  age 
and  of  experience  Is  charged  with  knowledge 
of  obvious  dangers,  and  of  those  things  which 
are  within  common  observation  and  are  accord- 
ing to  natural  law.  In  such  a  case  the  knowl- 
edge of  both  parties  Is  equal,  and  the  master 
need  not  give  warning  of  possible  danger.  Mis- 
sissippi River  Logging  Co.  v.  Schneider  (1896) 
34  U.  8.  App.  743,  74  Fed.  Rep.  195,  20  C.  C. 
A.  390. 

The  rule  as  to  the  duty  of  Instruction  does 
''not  require  the  employer  to  become  responsi- 
ble to  the  servant  for  any  injury  he  might  re- 
telve  while  in  the  employment  of  the  master. 
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resulting  from  those  dangers  which  are  the 
subject  of  common  knowledge,  or  which  can  be 
readily  seen  by  common  observation.  Such 
risks,  and  the  danger  therefrom,  are  always  as- 
sumed by  the  servant  when  he  engages  in  the 
service."  Smith  v.  Peninsular  Car  Works 
(1886)  60  Mich.  501. 

The  effects  produced  upon  various  materials, 
nndtf  different  conditions,  by  the  operation  of 
a  familiar  physical  law  like  that  of  grAvltalion 
Is  presumed  to  lie  within  the  knowledge  of  at 
least  every  adult  employee.  Hence  a  master  Is 
not  under  the  duty  of  warning  a  servant  that  a 
clay  bank  will  fall  when  undermined.  Orlflin 
V.  Ohio  ft  M.  R.  Co.  (1890)  124  Ind.  826;  Rails- 
back  V.  Wayne  County  Turnp.  Co.  (1894)  10 
Ind.  App.  622. 

Nor  that  the  sides  of  a  trench  dug  In  an  em- 
bankment of  made  ground  are  more  likely  to 
cave  In  than  the  sides  of  a  trench  In  natural 
soil,  the  line  between  the  All  and  the  natural 
soli  being  perfectly  plain  owing  to  a  marked 
difference  of  color.  Carlson  v.  Sioux  Falls  Wa- 
ter Co.  (1895)  8  S.  D.  47. 

This  rule,  however.  Is  modified  to  the  extent 
of  necessitating  the  submission  of  the  case  to 
the  Jury,  where,  by  reason  of  some  peculiarity 
of  the  soil  which  is  undergoing  excavation  the 
danger  Is  Increased  to  an  unusual  degree. 

"It  Is  true,"  said  the  court  In  Thompson  v. 
Chicago,  M.  &  St.  P.  R.  Co.  (1883)  14  Fed.  Rep. 
566,  "that,  ordinarily,  every  person  of  mature 
years  and  common  Intelligence  Is  bound  to  take 
notice  of  the  law  of  gravitation,  and  Is  presumed 
to  be  aware  of  the  danger  that  earth  In  an  em- 
bankment, when  undermined,  will  cave  In  and 
fall.  But  the  amended  complaint  avers  that 
the  particular  embankment  at  which  Olsen  was 
employed  was  peculiar  and  unusually  dangerous 
by  reason  of  the  character  of  the  earth ;  and 
that  this  peculiar  and  extraordinary  danger  was 
known  to  Cavlnaugh,  and  was  not  communicated 
to  Olsen.  These  allegations  being  admitted  by 
the  demurrer,  I  am  of  the  opinion  that  a  ques- 
tion is  presented  for  the  consideration  of  a  Jury, 
and  that  therefore  the  demurrer  must  be  over- 
ruled." 

The  result  of  Imputing  a  knowledge  of  the 
effects  of  the  law  of  gravitation  is  also  observ- 
able in  the  ruling  that  there  Is  no  obligation  to 
warn  a  laborer  that  a  water-pipe  may  roll  off  the 
blocks  on  which  It  Is  laid  when  one  of  Its  ends 
Is  raised  by  a  lever.  Johnson  v.  Ashland  Wa- 
ter Co.   (1890)   77  Wis.  51. 

So,  a  shoveler  In  a  sugar  refinery  cannot  hold 
his  employer  liable  on  the  ground  that  he  was 
not  warned  against  sucb  an  apparent  danger 
as  that  of  falling  through  holes  In  sugar  bins 
over  which  the  sugar  may  have  formed  a  crust. 
Bohn  V.  Havemeyer  (18S9)  114  N.  Y.  296,  Af- 
firming (1887)  46  Hun.  557. 

.The  danger  that  a  stake  used  for  pushing  a 
car  along  a  track  adjoining  the  one  from  which 
the  power  is  applied  may  slip  or  break  is  so  ol>- 
vious  that  an  employer  cannot  be  held  liable 
for  falling  to  warn  the  servant  of  it  Watts  v. 
Hart   (1803)  7  Wash.  178. 

On  the  other  hand,  when  the  danger  to  be 
avoided  depends  upon  the  opieratlon  of  certain 
chemical  laws  which  are  known  only  to  men 
who  have  received  a  special  training,  the  obliga- 
tion to  Instruct  arises  \ji  all  cases  where  the 
master  has  good  reason  to  believe  that  the  serv- 
ant has  not  had  such  a  training. 

Such  a  danger  Is  that  which  is  due  to  the  ex- 
pansive force  of  steam  generated  by  the  fail 
of  molten  metal  upon  a  sheet  of  Ice.  Smith  v. 
Peninsular  Car  Works  (1886)  60  Mich.  501. 
The  court  said :  "I  do  not  think  the  court  can 
presume  that  the  common  laborer  in  a  foundry 
or  machine-shop,  such  as  this  was,  is  possessed 
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of  tbe  scientific  knowledge  necessary  to  enable 
him  to  comprehend  and  avoid  any  such  danger 
as  overtook  Mr.  Smith  on  that  icy  way.  result- 
ing in  his  death ;  and  I  think-  before  he  was 
called  upon  to  perform  the  hazardous  undertak- 
ing by  Mr.  Hoban.  the  foreman  In  charge,  he 
should  have  been  Informed  somewhat  of  its  dan- 
gerous character.  This,  however,  was  not  done, 
and  there  is  no  pretense  that  the  death  of  Mr. 
Smith  was  not  caused  by  the  explosion  which 
followed  the  contact  of  the  molten  Iron  with 
the  water  and  ice  covering  the  dangerous  passage 
over  which  the  same  was  required  to  be  carried." 

In  Klllston  v.  Mather  (1891)  44  Fed.  Rep. 
743,  it  was  held  that  this  case  "was  rightly 
decided  and  is  not  in  conflict  with  the  decisions 
of  the  Supreme  Court  of  the  United  States." 

A  few  years  previously  a  like  conclusion  had 
been  reached  by  another  Federal  court  which  al- 
lowed a  servant  to  recover  on  the  ground  that 
his  master  had  not  warned  him  as  to  the  danger 
to  which  he  would  be  exposed  by  the  contact  of 
hot  clay  with  water.  McGowan  v.  La  Plata 
Mln.  &  Smelting  Co.  (1882)  3  McCrary.  393.  9 
Fed.  Rep.  861.  The  following  passage  from  the 
opinion  Is  worth  quoting :  "It  Is  contended  that 
the  rule  cannot  be  applicable  to  the  case  at  bar, 
as  it  relates  only  to  facts  withheld  from  the 
servant,  and  not  to  Instruction  in  the  princi- 
ples of  natural  philosophy.  The  water  In  front 
of  the  furnace  and  the  act  of  overturning  the 
hot  slag,  may  have  come  of  the  negligence  of  the 
plaintiff.  Indeed,  the  evidence  points  to  that 
conclusion ;  and  the  explosion  which  followed 
was  the  natural  result  of  which  plaintiff  should 
have  been  Informed :  or,  at  all  events,  defendant 
was  under  no  dnty  to  Inform  him.  This  is  the 
argument  against  the  verdict.  And  certainly, 
within  limits,  the  law  will  assume  that  every- 
one has  knowledge  of  destructive  forces  In  the 
world  and  the  powers  of  the  earth  and  air.  Of 
such  is  the  knowledge  that  comes  to  every  man 
of  sound  mind,  In  the  ordinary  course  of  his 
life,  that  fire  will  burn ;  that  water  will  drown ; 
that  one  may  fall  off  a  precipice ;  and  the  like. 
Recently  In  this  court  it  was  said  of  one  who 
mounted  a  push  car  ob  a  railroad,  and  went 
down  a  steep  grade  to  his  hurt,  that,  knowing 
the  grade,  it  was  his  own  folly  not  to  heed  the 
law  of  gravitation ;  because  it  is  known  to  all 
men  of  sound  mind  and  of  all  degre<*s  of  Intelli- 
gence that  wheeled  vehicles  go  down  hill  with 
increasing  speed  If  left  to  themselves.  And  in 
this  case  the  Jury  were  told  that  the  plaintiff 
could  not  have  recovered  for  a  bum  caused  by 
spilling  the  slag  on  himself.  But  the  explosive 
power  of  hot  slag  when  cast  Into  water  is  not 
within  the  intelligence  of  ordinary  men.  It  Is 
doubtful  whether  many  people  of  education 
know  the  force  and  violence  of  such  an  explo- 
sion :  and,  if  fully  informed,  how  many  of  them, 
when  put  to  service  at  a  smelting  furnace,  would 
recall  their  learning  without  a  suggestion  from 
some  source." 

So,  also,  the  tendency  of  a  "boil"  of  molten 
Iron  to  explode  when  punctured  is  one  which  is 
latent  as  to  an  inexperienced  person.  Holland 
V.  Tennessee  Coal.  I.  &  R.  Co.  (1890)  91  Ala. 
444.  12  L.  R.  A.  232.  The  court  said:  "The 
evidence  tended,  in  some  degree,  to  show  two 
distinct  elements  of  danger  incident  to  the  work, 
upon  which  the  plaintiff's  intestate  was  engaged 
when  the 'injury  was  suffered — one  open  to  ordi- 
nary observation,  and  capable  of  being  measured 
and  Judged  of  by  men  of  no  special  knowledge  or 
instruction  in  the  premises ;  and  the  other  la- 
tent in  character  with  nothing  which  could  be 
seen  and  understood  by  the  unskilled  and  unin- 
structed  to  give  warning  of  its  presence,  or  sug- 
gest means  of  avoiding  it.  The  'boil'  of  iron, 
44  L.  R.  A. 


while  Its  lower  part  had  sunk  down  considerably 
— 2%  or  3  feet,  may  be — into  the  earth,  yet 
protruded  above  the  surface,  and  was  visible  to 
those  engaged  in  cutting  the  trench.  It  was 
common  knowledge,  appreciable  by  Inexper- 
ienced aa  well  as  experienced  persons,  that,  if  the 
d*tcb  was  open  entirely  up  to  the  melted  mass, 
its  bottom  b<;ing  below  the  lowest  estimated  point 
of  the  *boil*  the  iron  would  immediately  flow  into 
and  along  the  trench,  thus  imperiling  those  who 
should  be  In  there  at  the  time.  This  was  the 
open  and  unobscured  danger,  which  was  sought 
to  be  guarded  against  by  leaving  a  wall  of  earth 
between  the  trench  and  the  *boil*  of  from  8  to  12 
inches  thick,  the  purpose  being  to  break  down 
this  wall  by  piercing  It  with  a  long  crowbar  aft- 
er the  laborers  had  left  the  trench.  Of  such  a 
patent  danger  there  was  no  duty  on  the  defend- 
ant to  give  the  employees  warning.  The  other 
peril  arose  from  the  fact,  supported  by  a  ten- 
dency of  the  evidence  here,  that  a  'boil*  of  iron 
upon  t)eing  punctured,  and  having  Its  shell 
broken,  bursts,  and  throws  out  molten  metal  in 
all  directions — 'explodes,*  as  some  of  the  wit- 
nesses stated  as  to  this  one.  though  this  term 
was  said  to  be  inapt  and  inaccurate  by  others. 
Of  this  peril — ^the  dangf>r  of  the  flying  molten 
iron — resulting  from  unseen  and  unappreciated 
conditions  and  forces,  the  inexperienced  man 
would  know  nothing  by  the  exercise  of  his 
senses.  It  was  a  state  of  things  whlcii  would 
not  address  itself  to  his  comprehension,  and  of 
which  he  could  only  come  to  a  knowledge  by  be- 
ing instructed  in  regard  to  It.  We  are  of  the 
opinion  that  plaintiff's  intestate  and  his  fellow 
servants  should  have  been  advised  of  this  latent 
danger,  when  they  were  put  to  work  so  near  the 
*boir  as  that  the  lack  of  ordinary  prudence  and 
care  on  their  part  might  not  only  have  started 
the  flow  of  iron  into  the  trench, — this  they  could 
see,  and  perhaps  could  have  escaped  from, — but 
also  have  instantly  enveloped  them  in  the  flying 
metal,  which  they  could  not  anticipate,  and 
from  which  there  was  no  time  to  escape"  ;  cit- 
ing Smith  V.  Peninsular  Car  Works  (1886)  60 
Mich.  501. 

Similarly,  a  knowledge  of  the  dangers  aris- 
ing from  the  formation  of  poisonous  fumes  In 
the  process  of  manufacturing  chemicals  cannot 
be  Imputed  to  a  common  laborer  hired  to  do  the 
mere  drudgery  of  the  establishment.  Wagner 
V.  H.  W.  Jayne  Chemical  Co.  (1892)  147  Pa. 
475.  This  case  was  decided  on  two  grounds : 
(1)  That  the  danger  was  not  so  obvious  that 
tbe  defendant  could  be  said,  as  a  matter  of  law, 
to  have  been  free  from  negligence  in  exposing 
the  plaintiff  to  the  fumes  without  proper  warn- 
ing: (2)  that  the  plaintiff  could  not  be  said,, 
as  a  matter  of  law,  to  have  been  negligent  be- 
cause hi  had  on  a  former  occasion  quit  work, 
saying.  "I  can't  stand  this,"  there  being  noth- 
ing to  show  that  he  knew  the  fumes  would  do 
him  a  permanent  Injury,— especially  where  he 
was  assured  by  the  master's  representative  that 
the  fumes  were  not  Injurious. 

The  court  distinguished  Belttenmilier  v.  Berg- 
ner  &  E.  Brewing  Co.  (1888)  22  W.  N.  C.  83,. 
a  case  in  which  the  servant  was  Injured  by  a 
Jet  of  ammonia,  on  the  ground  that  there  the 
plaintiff  knew  the  danger  to  which  he  was  ex- 
posed, having  previously  tested  It,  and  re- 
treated :  and  that  the  superintendent  merely  as- 
sured him.  at  the  time  he  was  ordered  to  returo 
to  work,  that  the  ammonia  was  not  so  bad  as  it 
had  been,  thereby  impliedly  admitting  the  ex- 
istence of  some  danger.  As  the  plaintiff  must 
have  observed  that  this  statement  was  not  true 
as  soon  as  he  entered  the  room,  the  real  state 
of  facts  being  apparent  to  the  dullest  apprehen- 
sion he  was  properly  deemed  to  have  assumed 
the  risk. 
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It  canaoc  be  presumed,  u  a  matter  of  law. 
tkat  the  danger  from  the  sodden  recoil  of  a 
trolley- wire  when  it  is  cot  is  Icnown  to  an  in- 
experienced  man  in  such  a  sense  that  his  em- 
ployer la  free  from  negligence  In  falling  to  In- 
form him  as  to  the  proper  manner  of  cutting 
and  removing  the  wire.  Walker  y.  Lake  Shore 
&  M.  S.  R.  Co.  (1895)  104  Mich.  606,  citing 
Smith  T.  Peninsular  Car  Works  (1886)  60  Mich. 
501. 

The  fact  that  a  considerable  suction  Is  pro- 
duced by  a  cooling  fan  Is  one  not  readily  ascer- 
tained except  by  a  person  possessed  of  special 
knowledge,  and  a  servant  who  Is  hired  merely  to 
oil  such  a  fan  should  therefore  be  warned  of  the 
danger  to  which  he  will  be  exposed  if  he  puts 
his  arm  In  a  place  where  it  will  be  affected  by 
the  suction.  Swift  t.  Fue  (1806)  66  III.  App. 
651. 

In  Mather  ▼.  Rlllston  (1895)  156  U.  S.  301, 
39  L.  ed.  464,  one  of  the  grounds  on  which  the 
■employer  was  held  liable  was  that  he  had  not 
notified  the  plaintiff  of  the  danger  that  dyna- 
mite might  explode  from  overheating  or  the 
Jarring  of  machinery. 

In  Saxton  v.  Hawksworth  (1872)  26  L.  T.  N. 
S.  851.  Willes.  J.,  referred  with  approval  to  an 
unnamed  case  In  the  court  of  common  pleas, 
where  the  master  was  held  liable  for  his  omis- 
sion to  Inform  the  servant  of  the  dangerous 
character  of  a  carboy  of  nitric  acid  which  he 
waa  employed  to  carry. 

b.  In  the  oose  of  minora. 

A  blacksmith  who  fails  to  warn  an  apprentice 
fifteen  years  old  of  the  danger  arising  from 
heaping  fresh  coal  on  the  furnace  without  the 
precaution  of  taking  measures  to  prevent  the 
gases  thereby  generated  from  escaping  Into  the 
itellows  is  liable  for  injuries  to  him  from  the 
bursting  of  the  bellows  by  such  gaa.  Relsert 
V.  Williams  (1802)  61  Mo.  App.  13. 

A  complaint  Is  not  demurrable,  which  alleges 
that  the  employer,  knowing  that  the  clothing 
of  a  young  and  Inexperienced  boy  had  become 
saturat  d  with  dangerous  and  Inflammable  oils 
and  gases  in  the  course  of  his  employment,  or- 
dered liim  to  warm  himself  at  a  hot  stove,  not 
only  without  instructions  as  to  the  hazard  aris- 
ing therefrom,  but  with  an  assurance  that  his 
4*lothes  were  no  more  liable  while  In  that  condi- 
tion to  take  fire  than  If  wet  with  water,  the  re- 
sult being  that  the  boy's  clothing  ignited,  and 
he  was  burned  to  death.  Wallace  v.  Standard 
Oil  Co.   (1895)  66  Fed.  Rep.  260. 

In  Latorre  v.  Central  Stamping  Co.  (1896) 
D  App.  DIv.  145.  the  plaintiff's  intestate  had 
been  burnt  to  death  after  working  three  days, 
by  the  Ignition  of  a  vat  of  turpentine  Into  which 
It  was  his  duty  to  Insert  heated  spoons  for  the 
purpose  of  removing  a  coating  of  grease.  The 
<*ourt  said :  "It  may  be  that  It  was  necessary 
to  place  them  In  the  turpentine  before  they  were 
entirely  cooled,  because  in  the  latter  case  the 
grease  would  become  hard  and  not  to  be  so  easily 
removed.  But.  at  the  same  time.  It  seems  plain 
that  they  should  have  been  allowed  to  cool  suf- 
firlently  to  prevent  any  danger  of  Igniting  the 
turpentine.  We  think  the  Jury  might  properly 
find  that  a  mere  boy  of  the  age  of  the  deceased 
(fourteen  years]  could  not  have  been  expected 
to  know  this  danger  and  the  means  of  avoiding 
It.  and  that  he  should  have  been  Instructed,  not 
only  to  see  that  the  spoons  had  sufficiently 
cooled  t>efore  bathing  them  In  the  turpentine, 
but  that  he  should  have  been  given  some  practi- 
cal standard  for  him  to  apply,  or  that  there 
«houid  have  been  some  regulation  or  rule  on  the 
subject,  and  that  the  fire  was  csused  by  the  fail- 
ure to  give  such  instruction  or  prescribe  such 
regulation." 
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VIL  Duty  to  warn  $ervant  againat  tranHionf 
and  aporadU)  dangera* 

a.  Introdwitory. 

Questions  analogous  to.  and  yet  la  aome  r«> 
spects  unlike,  those  discussed  in  the  case  cited 
in  the  preceding  subdivisions  are  presented, 
where  it  is  sought  to  impose  a  liability  upon  the 
master  for  omitting  to  warn  the  servant  against 
perils  arising,  not  from  a  more  or  less  perma- 
nent and  continuous  condition  of  the  Instru- 
mentalltlea,  but  from  the  manner  in  which  those 
instrumentalities  are  affected  by  isolated  events 
which  occur  at  Intervals  during  the  performance 
of  the  servant's  work.  The  distinctive  feature 
which  Is  common  to  actions  to  recover  for  In- 
juries caused  by  such  perils  is  that  the  environ- 
ment of  the  servant  undergoes  some  temporary 
change.  A  warning  appropriate  to  such  clrcum« 
stances  may  be  given  In  the  shape  of  a  general 
Ipstroctlon.  It  must,  then,  be  such  as  to  put 
the  servant  upon  his  guard,  either  by  notifying 
him  of  the  time  and  place  where  he  may  expect 
the  change  to  occur,  or  by  notifying  him  that 
within  certain  limits,  the  change  may  occur,  at 
any  time,  and  any  place.  Or  the  warning  may 
take  the  form  of  some  signal  informing  the 
servant  that  the  change  is  imminent.  In  either 
case,  the  danger  to  be  provided  for  will  often 
l>e  such  that  the  servant's  safety  can  be  effect- 
ively secured  only  by  directions  In  the  nature 
of  rules  promulgated  beforehand  for  the  guid- 
ance of  ail  the  servants,  both  those  who  are  to 
be  protected  against  sporadic  dangers  and  those 
whose  acts  may  produce  such  dangers.  This 
branch  of  our  subject,  therefore,  must  be  studied 
with  due  reference  to  the  doctrines  which  have 
been  laid  down  In  regard  to  a  master's  duty  to 
provide  a  safe  system  for  the  carrying  on  of 
his  business.  See  the  note  on  "Rules."  lately 
published  in  this  series.  (43  L.  R.  A.  305.) 

It  may  be  said,  perhaps,  t]>at  the  essential  dis- 
tinction between  the  Instruction  which  is  con- 
templated by  the  decisions  so  far  retiewed  and 
the  Instruction  which  Is  contemplated  by  those 
about  to  be  cited  Is  that  the  former  relates  to 
the  quality  of  the  Instrumentalities  while  the 
latter  relates  to  their  use.  But  the  two  classes 
of  cases  fade  almost  Imperceptibly  into  each 
other,  and  the  divldin*?  line  between  them  can- 
not be  fixed  upon  this  basis  with  any  great  pre- 
cision. 

The  various  doctrines  Invoked  by  the  courts 
in  determining  the  rights  and  liabilities  of  the 
parties  seem  to  be  merely  different  forms  of  the 
one  simple  principle,  that  the  servant  Is  en- 
titled to  warning  only  where  the  danger  to 
which  he  Is  exposed  is  not  one  of  those  assumed 
by  him,  or,  what  is  essentially  the  same  proposi- 
tion, if  the  circumstances  are  viewed  more  di- 
rectly from  the  standpoint  of  the  positive  ob- 
ligations of  the  master,  the  existence  of  a  duty 
on  his  part  to  notify  a  servant  of  the  approach 
of  a  transitory  danger  depends  upon  whether  he 
was  or  was  not  justified  In  supposing  that  the 
servant  possessed  such  Information  as  would 
enable  him  to  protect  himself  against  that  dan- 
ger by  the  exercise  of  due  care.  Such  inconsist- 
ency as  saay  be  observable  in  the  dccisioos  up- 
on this  point  results,  as  In  those  reviewed  from 
the  diversity  of  opinion  which  prevails  among 
Judges  as  to  the  capacity  of  the  servant  for  ob- 
taining the  requisite  information.  The  rulings 
of  the  courts  may  be  conveniently  stated  under 
three  heads. 

b.  Caac»  involving  customary  methods  of  doing 
business  and  departures  from  such  methods. 

The  master  Is  not  bound  to  warn  the  servant 
aa  to  dangers  arising  from  the  customary  way 
of  doinc  business.       A  brakeman  Is  bound  to 
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know  that,  among  the  cars  for  the  storage  of 
which  a  side-track  may  be  used,  may  be  some 
loaded  with  Iron  projecting  over  the  ends. 
When,  therefore,  he  Is  ordered  to  take  certain 
cars  ont  of  a  side-track,  he  mast  be  on  his 
watch  for  any  cars  of  the  description  that  may 
be  standing  there,  and  is  not  entitled  to  be 
warned  as  to  their  presence.  Jackson  ▼.  Mis- 
souri P.  R.  Co.  (1801)  104  Mo.  448. 

Where  the  rules  adopted  by  companies  operat- 
ing the  largest  portion  of  the  railway  mileage 
of  the  country  do  not  provide  for  notifying  the 
crews  of  different  trains  as  to  the  whereabouts 
of  each  other's  trains,  the  rationale  of  such 
omission  being  that  the  obligation  of  keeping  a 
vigilant  lookout  at  all  times  will  tend  to  make 
employees  more  cautious  ana  so  diminish  the 
risks  of  accident,  a  court  is  entitled  to  say,  as 
matter  of  law,  that  it  was  not  negligence  to 
fail  to  give  the  engineers  and  conductors  of  an 
extra  and  a  regular  freight  train  notice  as  to 
the  positions  which  they  held  relatively  to  each 
other  at  a  certain  point  on  the  line.  Little 
Rock  ft  Ft.  8.  R.  Co.  v.  Barry  (1898)  56  U.  8. 
App.  87.  84  Fed.  Rep.  944,  28  C.  C.  A.  644. 

The  fact  that  In  a  few  instances  a  railroad 
company  has  departed  from  Its  usual  practice 
of  allowing  trains  of  the  same  class  to  run  along 
the  same  section  of  track  without  notifying 
either  of  the  other's  movements  will  not  Justify 
the  engineer  of  the  following  train  in  relying 
upon  notice  as  to  the  position  of  the  one  in 
front.  Illinois  C.  R.  Co.  v.  Neer  (1889)  81  111. 
App.  126. 

So.  where  it  is  the  established  practice  of  a 
railway  company,  and  such  practice  is  known  to 
trackmen,  to  run  special  trains  without  notice, 
they  are  not  entitled  to  a  special  warning  that 
a  snowplow  has  been  sent  out  over  the  division 
of  the  road  on  which  they  are  at  work.  Olson 
V.  St.  Paul,  M.  ft  M.  R.  Co.  (1888)  38  Minn. 
117. 

In  Perry  v.  Old  Colony  B.  Co.  (1895)  164 
Mass.  296.  where  the  plaintiff  was  injured  by 
the  "blowing  down"  of  a  locomotive  underneath 
which  he  was  working.  It  was  contended  that, 
when  the  foreman  sent  the  plaintiff  to  do  the 
Job.  he  should  have  given  notice  to  the  engineer 
or  fireman  that  he  had  been  sent.  Bat  the  court 
said  :  "Both  the  engineer  and  fireman  knew  that 
someone  woald  be  sent  by  the  foreman  to  do 
the  repair;  and  It  hardly  would  seem  neces- 
sary for  the  foreman  to  notify  them  that  he  had 
done  what,  in  the  ordinary  course  of  things,  they 
had  every  reason  to  expect  he  woald  do.  There 
was  nothing  to  show  that  there  was  anything 
unusual  about  the  Job,  or  manner  or  place  of 
doing  jt.  The  place  was  dangerous,  but  the 
plaintiff  knew  that.  He  also  knew  that  the  engine 
would  have  to  be  blown  down  If  a  check  was 
ground  in,  and  that  that  was  done  over  the  ash- 
pit as  commonly  as  anywhere.  There  was  no 
negligence  on  the  part  of  the  foreman  In  fail- 
ing to  notify  the  plaintiff  of  what  he  well  under- 
stood himself.  There  was  nothing  to  show  that 
it  was  customary,  wben  men  were  sent  to  grind 
In  checks,  to  notify  the  engineer  or  fireman,  or 
anybody  else,  of  the  fact,  and  that  they  must 
be  careful  about  blowing  down,  or  that  It  had 
ever  been  done  before,  or  that  anything  was 
omitted  in  this  case  on  wliicb  the  men  habitual- 
ly relied  or  bnd  a  right  to  rely.  There  was 
testimony  that  the  workmen  looked  out  for 
themselves,  as  they  needs  must  In  many  things. 
Some  details  a  foreman  may  safely  Ignore,  or 
leave  to  the  men  *  orer  whom  be  has  charge. 
We  discover  no  evidence  o'  negligence  on  the 
part  of  Noyes  [the  foreman]." 

On  the  other  hand,  where  an  employer  has 
adopted  a  system  for  the  purpose  of  notifying 
servants  of  the  approach  of  a  certain  kind  of 
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recurrent  peril,  a  departure  from  that  systens 
will  render  him  liable  for  anv  Injuries  which  * 
servant  may  receive  In  consequence  of  his  hav- 
ing relied  upon  the  receipt  of  the  eustomary- 
warning,  and  thus  failed  to  keep  as  careful  m. 
watch  out  as  he  would  otherwise  have  kept. 

Hence,  where  employees  are  working  In  sucb 
a  position  that  the  sudden  tightening  of  a  cable- 
Is  likely  to  Injure  them  if  they  are  not  on  their 
guard,  the  failure  of  the  master's  vice  principal 
to  warn  them  In  accordance  with  a  custom  es- 
tablished by  himself,  that  the  cable  is  about  to- 
be  tightened,  Is  negligence  for  the  consequence 
of  which  the  master  must  answer.  RIchmondi 
Granite  Co.  v.  Bailey  (1896)  92  Va.  654. 

So,  where  the  work  of  one  employed  In  a  saw- 
mill to  remove  and  pile  in  the  yard  lumber  as 
fast  as  It  is  sawed  is  such  as  to  bring  him  up- 
on a  part  of  a  platform  frequently  made  danger- 
ous by  the  descent  of  heavy  timbers  upon,  the 
platform  from  the  saws  above,  with  great  ve- 
locity and  at  irregular  intervals.  It  Is  negli- 
gence for  the  mill-owner,  who  had  adopted  a 
custom  of  warning  the  men  of  the  coming  of 
these  timbers  by  means  of  a  signal  to  omit  the 
customary  and  cautionary  signal ;  and  It  Is  not 
negligence  for  the  employee,  when  engrossed  li» 
his  work,  to  rely  wholly  upon  the  giving  of  sucb 
signal.  Anderson  v.  Northern  Mill  Co.  (1890) 
42  Minn.  424. 

In  Anderson  v.  Ogden  Union  R.  ft  Depot  Co. 
(1892)  8  Utah.  128,  the  following  charge  waa* 
held  correct :  "If  you  find  It  was  the  custom  and 
practice  of  the  defendant,  within  and  for  a 
period  previous  thereto,  to  give  timely  wamlnga 
to  the  employees  at  such  times  only  as  eartb 
was  pushed  down  the  bank,  or  when  there  was 
danger,  and  not  at 'other  times,  and  the  plain- 
tiff knew  of  this  cistom.  and  relied  upon  It, 
then  the  plaintiff  would  have  a  right  to  have 
expected  such  warning  when  danger  was  Im- 
minent from  such  cause,  and  he  would  not  be 
expected  to  keep  so  constant  a  watch  to  detect 
danger,  or  so  high  a  degree  of  care  to  avoid  lU 
as  he  otherwise  would  be  required  to  do  at  this 
time." 

In  Cincinnati,  N.  O.  ft  T.  P.  R.  Co.  v.  Barber 
(1895)  17  Ky.  L.  Rep.  424.  the  court  in  com- 
menting on  the  evidence  which  was  held  to  Jus- 
tify the  conclusion  that  the  plalntilTs  Intestate,, 
not  being  warned  of  a  train's  approach,  and  be- 
ing near  the  track,  if  not  upon  it,  attempted,  li» 
order  to  prevent  a  wreck,  to  remove  certain  ob- 
structions and  In  this  way  was  killed,  owing  to 
the  fact  that  the  men  on  the  train  failed  to  see 
him  until  it  was  too  late  to  check  up.  said : 
"Warning  signals  had  been  given  by  this  very^ 
train,  prior  to  that  time,  of  its  approach  to  the 
place  where  the  work  was  being  done.  This 
train  passed  there  every  day.  and  knew  the 
necessity  of  giving  notice  of  Its  approach,  for 
the  safety  of  the  train  and  those  on  board,  if 
not  for  the  safety  of  the  laborer.  The  trainmen 
evidently  believed  this  to  be  their  duty,  and  the 
deceased  had  the  right  to  believe  It  would  be 
performed,  and,  when  hearing  the  alarm  signal* 
In  the  attempt  to  prevent  what  might  have  re- 
sulted in  a  wreck  of  the  train,  as  well  as  los» 
of  life,  lost  his  own  life :  and  we  think  the  evi- 
dence authorised  a  recovery,  based  on  the  al- 
leged wilful  neglect." 

The  same  rule  is  applicable  where  the  servant 
Injured  was  In  the  employ  of  a  person  other 
than  the  defendant.  Thus  the  employees  of  a 
contractor  engaged,  to  the  knowledge  of  a  rail- 
road company,  in  the  grading  of  a  new  trade 
alongside  the  main  trade,  In  such  close  proximi- 
ty as  to  be  liable  to  be  struck  by  passing  trains^ 
are  nr^t  bound  to  keep  a  constant  lookout  for  ap- 
proaching trains,  where  It  is  the  uniform  prac- 
tice of  those  operating  the  trains  to  give  wan^ 
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Ing  of  tbelr  approach.  Erlckson  t.  St.  Panl  ft 
D.  R.  Co.  (1889)  5  L.  R.  A.  786,  41  Minn.  600. 
The  conrt  said :  **Althoagh  Ip  the  employment 
of  a  contractor  and  hot  of  defendant,  the  plain- 
tiff was  lawfully  at  work  along  defendant's  rail- 
road, with  its  knowledge  and  by  its  authority. 
The  character  of  his  work  was  such  that,  under 
the  facts,  it  owed  him  the  duty  of  act  lye  yigl- 
lance  to  the  extent  of  giving  him  signals,  by  way 
of  warning  of  approaching  trains,  and  he  had  a 
ri^t  to  rely  on  its  doing  this,  instead  of  keeping 
a  constant  lookout  for  himself,  at  least  in  view 
of  the  fact  that  the  company  had  adopted  and 
practised  the  custom  of  giving  such  warnings, 
and  which  he  had  every  reason  to  suppose 
would  be  continued.  Had  plaintiff  been  em- 
ployed by  the  defendant  itself  to  work  on  its 
track,  there  probably  would  have  been  no  ques- 
tion raised  that  defendant  would  have  owed 
him  this  duty  of  active  vigilance,  and  that  he 
would  have  had  the  right  to  become  engrossed 
in  his  work  to  such  an  extent  as  not  to  notice 
the  approach  of  trains,  and  to  rely  upon  the  per- 
formance by  the  defendant  of  its  duty  to  give 
him  signals  to  warn  him  of  the  fact.  But  it 
can  make  no  difference  In  principle  whether  a 
person  be  at  work  immediately  upon  the  track 
or  so  near  it  as  to  be  struck  by  passing  trains. 
Neither  does  this  duty  depend,  as  appellant 
seems  to  claim,  upon  the  fact  that  the  person 
to  a  servant  of  the  company,  and  the  employees 
running  the  trains  his  fellow  servants.  It  is 
a  duty  growing  out  of  the  fact  that  he  is  law- 
fully working  there  under  the  authority  and 
with  the  knowledge  of  the  company,  and  de- 
pends upon  the  general  principles  of  law  requir- 
ing the  exercise  of  ordinary  c&re  not  to  injure 
another.*' 

It  is  a  breach  of  duty  on  the  part  of  an  en- 
gineer not  to  look  out  before  starting  his  engine 
and  give  the  usual  signals  for  the  purpose  of 
warning  any  employee  who  may  be  working  on 
the  track.  Brltton  v.  Northern  P.  R.  Co. 
(1801)  47  Minn.  840  (decision  rendered  In  re- 
gard to  an  accident  in  Wisconsin  where,  under 
Wis.  Anno.  Stat.  1880,  i  1816a,  a  railroad  com- 
pany was  liable  for  the  negligence  of  an  en- 
gineer). 

A  usage  which  is  itself  an  evidence  of  a  want 
of  due  care  cannot  be  utilized  as  a  defense. 
Thus,  a -custom  of  moving  an  engine  immediate- 
ly upon  the  covers  being  placed  over  the  man- 
hole after  taking  water,  leaving  the  fireman  to 
get  down  over  the  coal  without  signal  to  him, 
will  not  relieve  the  railroad  company  from  lia- 
bility to  a  fireman  for  personal  injuries  while 
getting  down,  occasioned  bv  such  movement, 
wbere  the  character,  quantity,  or  location  of  the 
coal  was  such  as  to  make  his  position  unusual- 
ly perilous,  or  where  the  engine  moved  more 
suddenly  than  usual.  Knott  v.  Dubuque  ft  S. 
C.  R.  Co.   (1892)  84  Iowa,  462. 

c  PeriU  due  to  transitory  changet  in  the  condi- 
tion of  the  place  of  toorh. 

See  also  VII.  a,  eupra. 

The  implied  engagement  of  an  employer  to 
make  the  service  of  the  employee  a  reasonably 
safe  one  includes  the  obligation  of  providing  "a 
safe  place  for  the  employee  to  work  at  or  upon, 
and  no  order  with  respect  to  change  of  position 
of  the  subject  of  the  work  shall  be  executed 
without  duo  warning  to  the  employee."  Stew- 
art T.  Philadelphia,  W.  ft  B.  R  Co.  (1889)  8 
Uoust.  (Del.)  450.  (From  charge  to  jury  in  a 
case  where  the  plaintiff  recovered  upon  evidence 
showing  that  a  car  on  which  he  was  working 
was  set  in  motion  without  warning,  thereby 
causing  him  to  l>e  crushed  l>etween  the  top  of  the 
car  and  a  girder). 

.So,  an  Inexperienced  employee  set  at  work 
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with  a  pick  to  undermine  a  high  embankment  of 
earth  does  not,  as  matter  of  law,  by  continu- 
ing the  work,  assume  the  risk  attendant  upon, 
the  temporary  absence  of  the  superintendent,  al- 
though he  knows  of  his  absence  and  that  he  is 
no  longer  watching  the  bank,  since  he  has  the 
right  to  assume  that  the  superintendent  will 
return  in  time  to  warn  him  of  the  danger  of  the 
bank's  falling.  Lynch  v.  Allyn  (1893)  160 
Mass.  248. 

In  McCann  t.  Kennedy  (1896)  167  Mass.  23, 
"the  plaintiff  was  at  work  upon  a  house  in 
which  the  defendant  was  making  some  changes. 
He  went  up  a  ladder,  stepped  through  a 
window,  and  then.  In  order  to  avoid  a  man  who 
was  working  behind  it,  stepped  to  the  left  upon 
a  joist  which  had  been  sawed  nearly  through  for 
a  well-hole,  and  fell.  The  plaintiff  knew  that 
the  customary  way  to  make  well-holes  was  ta 
lay  the  joists  and  then  cut  them  out,  and  so  far 
as  appears,  knew  where  this  well-hole  would 
be.  It  would  be  seen  from  the  plaintiff's  testi- 
mony that  the  joist  had  been  cut  very  recently. 
Another  witness  stated,  without  contradiction, 
that  be  had  cut  It  a  moment  before  the  ac- 
cident, and  had  gone  to  get  an  axe  to  knock  the 
joist  out."  It  was  held  that  the  employer  was 
not  liable,  the  court  saying:  "The  only  ground 
on  which  the  plaintiff  could  recover  is  that, 
while  the  joist  remained  it  was  a  trap,  and  that 
he  ought  to  have  been  warned.  But  the  danger 
was  momentary,  and  it  would  be  impracticable 
to  require  employers  to  warn  their  men  of  every 
transitory  risk  when  the  only  thing  the  men  do 
not  know  is  the  precise  time  when  the  danger 
will  exist." 

Again,  the  rule  as  to  the  duty  of  the  master 
to  warn  a  servant  about  the  hidden  dangers  of 
his  employment  Is  not  applicable  where  the  act- 
ual danger  which  caused  the  injury  was  due  to 
a  transitory  occurrence  of  such  a  nature  that 
the  plaintiff  must  have  known  that  it  would 
probablv  happen  from  time  to  time.  Flynn  v. 
Campbell  (1898)  160  Mass.  128,  where  the 
plaintiff,  after  four  and  a  half  years  of  experl- 
epce  in  the  work  of  wheeling  coal  from  a  coal- 
shed  to  a  fire  room,  was  struck  in  the  foot  by 
a  load  of  coal  which  had  been  dumped  through 
a  hatchway  in  the  roof,  after  being  discharged 
from  a  lighter,  the  position  of  which  could 
easily  have  been  ascertained,  and  whether  it 
was  ready  to  unload  or  not. 

So,  also,  there  Is  no  duty  to  warn  a  servant 
as  to  the  Incidental  use  of  appliances  producing 
conditions  which  he  could  have  ascertained 
merely  by  looking.  Young  v.  Miller  (1897)  167 
Mass.  224,  holding  that  a  master  owes  no  duty 
to  give  a  servant  who  knows  of  the  existence  of 
a  trap  door,  and  that  it  is  liable  to  be  open 
at  any  time,  notice  or  warning  that  It  is  open 
at  any  particular  time. 

This  principle  is  especially  applicable  where 
the  risk  is  not  only  transitory  and  obvious,  but 
is  essentially  incident  to  the  very  work  which 
the  servant  is  ordered  to  do.  Hence,  an  em- 
ployer is  not  required  In  formal  language  to  no- 
tify an  employee  sent  into  a  room  in  which  a 
flywheel  has  exploded  to  clear  away  rubbish, 
that  no  one  has  as  yet  examined  the  room  to 
see  that  nothing  Is  likely  to  fall  upon  him.  Un- 
der such  circumstances  the  servant  has  no  right 
to  assume  that  he  is  not  the  first  to  be  sent  Into 
the  room.     Kanz  v.  Page  (1897)  168  Mass.  217. 

So,  the  fact  that  a  roof  will  be  in  an  insecure 
condition  up  to  the  time  when  a  certain  piece 
shall  have  been  put  in  place  is  presumed  to  be 
known  to  one  familiar  with  the  construction. 
Campbell  v.  Mullen  (1895)  60  111.  App.  497. 

In  Burns  v.  Matthews  (1895)  146  N.  Y.  386, 
the  court.  In  denying  the  right  of  a  laborer  to 
recover  for  injuries  caused  by  the  collapse  of 
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tb«  walls  of  a  trench,  said :  "Had  the  fore- 
man known  that  the  walls  of  the  trench  were 
likely  to  give  way  It  doubtless  would  have 
been  his  duty  to  have  warned  Bums,  but  mas- 
ters are  not  Insurers  against  accidents,  and  they 
ought  not  to  have  extraordinary  and  unex- 
pected burdens  Imposed  upon  them.  They  are 
required  to  be  careful  and  prudent,  and  to  exer- 
<:l8e  the  care  and  caution  over  the  men  In  their 
employ  that  careful  and  prudent  men  ordinarily 
exercise.  A  foreman,  having  fifty  men  under 
him.  cannot  be  expected  to  keen  his  eye  con- 
stantly upon  every  man  and  see  that  he  does  not 
step  into  a  place  of  danger,  nor  can  he,  having 
the  care  of  so  many,  be  expected  momentarily 
to  think  of  every  danger  that  may  befall  them. 
Each  man  is  expected  to  have  some  Judgment 
and  care  with  reference  to  the  preservation  of 
himself  from  danger,  and  of  necessity  much  has 
to  be  left  to  his  care  in  this  regard.  Bums 
was  not  set  at  work  upon  a  dangerous  machine 
about  which  he  had  no  knowledge,  but  Instead 
he  was  directed  to  dig  a  trench  for  a  sewer. 
He  had  done  such  work  before,  and  so 
far  as  appears  was  a  man  of  reasonable  intel- 
ligence, and  musFt  have  known  something  of  the 
dangers  of  working  in  deen  trenches  without 
curbing.  He  was  at  liberty  to  select  his  own 
place  to  work  In  the  trench,  and  he  might  have 
commenced  where  it  was  but  a  foot  deep.  He 
knew  that  curbing  had  been  put  in  up  to  the 
manhole,  and  that  it  must  have  been  the  inten- 
tion of  the  foreman  to  curb  north  therefrom." 

d.  Perils  due  to   the  recurrent  movements  of 
railway  cars  and  other  heavy  bodies. 

A  class  of  cases  involving  features  which  to 
some  extent  resemble  those  presented  by  the 
decisions  cited  in  the  last  two  sections  deals 
with  injuries  of  a  type  very  common  in  the 
great  industrial  establishments  of  modern  times ; 
Injuries,  that  is  to  say,  produced  by  the  fact 
that  some  heavy  object  not  under  the  control  of 
some  particular  servant  passes  at  intervals 
along  certain  Unes  through  the  space  in  which 
he  is  required  to  work.  The  special  danger  to 
be  anticipated  from  such  an  event  arises  from 
the  fact  that  the  servant's  coemployees  whose 
duty  it  is  to  regulate  the  movement  of  the  heavy 
object,  be  they  ever  so  vigilant,  will  often  find 
it  impossible  to  save  hlra  from  injury  by  a  warn- 
ing given  Immediately  before  the  entrance  of 
the  object  Into  the  space  where  it  was  likely  to 
come  into  contact  with  his  person,  and  that  the 
servant  himself  will  often  be  unable,  consistent- 
ly with  giving  adequate  attention  to  his  duties, 
to  keep  a  proper  watch  for  the  approach  of  the 
object.  The  situation,  therefore,  is  one  in 
which  the  highest  degree  of.  care  on  the  part  of 
the  servants  themselves  cannot  always  avert  a 
catastrophe,  and  in  which  the  adoption  of  suit- 
able precautions  by  the  master  Is  calculated  to 
diminish  very  greatly  the  risk  of  such  a 
catastrophe.  Under  such  circumstances  it  is 
reasonable  to  infer  the  existence  of  an  absolute 
duty  on  the  master's  part  to  make  arrangements 
for  imparting  a  timely  warning  to  any  servant 
who  may  be  imperiled  by  such  a  cause. 

Accordingly,  we  find  it  laid  down  that  a 
master  is  bound  to  give  a  servant  working  in  a 
place  which  may  became  dangerous^  by  reason  of 
perils  arising  from  the  doing  of  other  work  per- 
taining to  the  master's  business,  such  warning 
of  the  additional  dangers  as  will  enable  him,  in 
the  exercise  of  reasonable  care,  to  avoid  them  or 
to  guard  against  them,  and  such  duty  cannot  be 
delegated  so  as  to  relieve  the  master  from  lia- 
bility for  negligence  in  its  performance.  Felice 
V.  New  York  C.  &  H.  R.  R.  Co.  (1897)  14  App. 
Dlv.  345,  holding  that  a  railroad  company  Is 
liable  for  not  providing  a  system  of  signals  for 
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warning  the   laborers   In  a   tunnel  of  the   ap- 
proach of  trains. 

So.  also,  it  Is  the  duty  of  those  operating  a 
freight  train  which  Is  being  backed  onto  a 
switch  to  station  a  man  on  the  rear  car  to  warn 
employees  rightfully  on  the  track  as  to  its  ap- 
proach, and  it  is  no  excuse  for  the  failure  to 
perform  this  duty  that  the  rear  car  was  a  box- 
car, which  did  not  cenveniently  admit  of  this 
precaution  being  taken.  Illinois  C.  R.  Co.  v. 
Mahan  (1896)  17  Ky.  L.  Rep.  1200.  (See,  how- 
ever, the  caaes  cited  toward  the  end  of  this  sec- 
tion.) 

So,  also.  In  a  state  where  the  doctrine  of  com- 
mon employment  has  been  abolished  as  regards 
railway  servants,  it  has  been  held  that  a  rail- 
road engineer  who  knows  that  a  brakeman  lb 
standing  on  the  pilot  to  make  a  coupling  is  neg- 
ligent In  suddenly  and  without  warning  increas- 
ing the  speed  of  the  train  when  about  6  feet 
from  the  car  to  which  the  engine  Is  to  be 
coupled.  Strong  v.  Iowa  C.  R.  Co.  (1895)  94 
Iowa,  380. 

The  broad  principle  that  the  failure  to  warn 
in  culpuble  where  such  failure  may  fairly  be  ex- 
pected, in  the  normal  course  of  events,  to  cause 
Injury,  has  been  relied  upon  as  a  ground  for 
holding  a  conductor  guilty  of  negligence.  If, 
knowing  that  a  sudden  and  unexpected  starting 
of  a  train  without  notice  to  a  brakeman  en- 
gaged in  coupling  a  car  will  probably  endanger 
his  safety,  he  orders  It  to  be  moved  without 
giving  warning  to  him.  Purcell  v.  Southern  R. 
Co.  (1896)  119  N.  C.  728.  (It  should  be  noted 
that  a  conductor  Is  a  vice  principal  In  North 
Carolina.) 

The  following  rulings  also  exemplify  the 
principle : 

Where  it  is  essential  to  the  safety  of  laborer^ 
whose  duties  in  the  loading  of  a  ship  require 
them  to  be  in  the  hold,  that  a  **h at ch- tender" 
should  be  stationed  at  the  hatchway  to  warn 
them  when  bales  of  cotton  are  about  to 
be  thrown  into  the  hold,  it  is  the  duty 
of  the  company  to  supply  a  person  to 
be  stationed  at  the  hatchway  for  that  pur- 
pose. Cheeney  v.  Ocean  S.  S.  Co.  (1808)  92  Ga. 
726. 

A  Jury  is  Justified  In  finding  a  master  guilty 
of  negligence  in  employing  a  boy  only  thirteen 
years  old  to  give  the  signals  by  which  the  oper- 
ation of  hoisting  machinery  is  regulated,  when 
the  circumstances  are  such  that  the  duty  can 
only  be  performed  efficiently  by  a  person  of  pru- 
dence, caution,  and  constant  watchfulness  and 
attention  to  his  duty.  Molaske  v.  Ohio  Coal  Co. 
(1893)    86  Wis.  220. 

In  Greenwald  v.  Marquette,  H.  ft  O.  R.  Co. 
(1882)  49  Mich.  197,  the  liability  of  the  de- 
fendant was  denied  on  grounds  thus  stated : 
"The  plaintiffs  can  fully  prove  that  decedent 
knew  that  the  locomotive  was  moving  or  about 
moving  back,  and  It  also  shows  that  there  was 
room  enough  for  him  to  perform  his  duties  with- 
out being  hurt.  But  this  is  not  all.  The  order 
to  back  up  was  a  proper  one  beyond  question ; 
and  as  decedent  was  participating  in  the  opera- 
tions connected  with  the  backing  up  of  the  lo- 
comotive and  knew  what  was  going  on  and  what 
to  expect,  he  does  not  seem  to  have  stood  in 
need  of  warning  by  bell  or  whistle.  He  already 
knew  enough  to  admonish  him  to  keep  out  of  the 
way." 

On  the  ground  that  a  master  **l8  not  required 
to  keep  special  watch  over  every  employee,  and 
warn  him  of  common  dangers  to  which  he  may 
be  subjected  la  the  performance  of  his  ordinary 
duties,"  It  was  held  in  Ring  v.  Missouri  P.  R. 
Co.  (1S92)  112  Mo.  220,  (1)  that  an  engineer 
on  a  locomotive  is  not  guilty  of  negligence  in 
failing  to  stop  the  train,  or  warn  of  danger  a 
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•ectlon  hand  who  stands  In  a  safe  posltioa, 
■eTeral  feet  from  the  traek,  until  after  the  en- 
gine passes,  and  (2)  that  a  foreman  of  a  gang 
of  section  bands  Is  under  no  duty  to  warn  each 
of  them  of  the  danger  from  each  passing  train, 
where  they  are  so  familiar  with  the  work  as  to 
be  presumably  capable  of  looking  out  for  them- 
selTes,  and  there  is  no  unusual  danger,  and  no 
rule  exists  imposing  upon  him  such  duty. 

Compare  Greenwald  y.  Marquette,  H.  ft  O.  R. 
Co.  (1882)  49  Mich.  197.  referred  to  in  X.  infra. 
See.  however.  Turner  ▼.  Norfolk  4  W.  R.  Co. 
(1805)  40  W.  Va.  675,  reviewed  In  X.  infra, 
where  another  principle  was  applied  to  anal- 
ogous facts  with  the  result  that  the  company 
was  held  liable. 

This  theory  that  It  Is  not  negligence  to  omit 
to  warn  a  servant  to  take  precautions  which  it 
may  be  presumed  the  servant  will  take  without 
such  warning  has  been  made  the  basis  of  a 
ruling  that  the  person  in  charge  of  a  switch 
engine  In  a  railroad  yard,  used  for  the  purpose 
of  moving  cars,  has  a  right  to  act  on  the  belief 
that  the  various  employees  in  the  yard,  familiar 
with  the  continuously  recurring  movement  of 
the  cars,  will  take  reasonable  precaution  against 
their  approach :  particularly  where  the  cars  are 
moving  so  slowly  that  ordinary  attention  on 
their  part  would  enable  them  to  avoid  them. 
Aerkfetz  v.  Humphreys  (1892)  145  U.  S.  418, 
36  L.  ed.  758. 

This  is  also  the  principle  which  underlies  the 
ruling  that  the  starting  of  a  freight  train  un- 
expectedly to  a  brakeman  on  the  top  of  a  car 
at  the  rear  end  of  train,  but  not  suddenly,  vio- 
lently, or  negligently,  gives  him  no  cause  of  ac- 
tion for  injuries  caused  by  his  being  thrown 
from  the  train  thereby.  Johnston  v.  Canadian 
P.  R.  Co.  (1892)  6«  Fed.  Rep.  886  (decided 
on  demurrer). 

As  there  is  no  duty  to  warn  a  servant  against 
a  danger  which  he  can  see  and  from  which  he 
can  save  himself,  as  well  as  the  master  himself, 
or  anyone  deputed  by  him.  it  has  been  held  that 
a  railroad  company  cannot  be  made  liable  for  an 
injury  to  an  employee,  caused  by  backing  and 
reooupling  cars  to  another  car  which  plaintlflP 
is  filling  with  water  while  standing  upon  a  lad- 
der leaning  against  it,  on  the  theory  that  the 
•company  should  have  made  a  rule  making  it 
the  duty  of  someone  to  warn  him  of  the  return 
of  the  cars,  where  plaintiff  knew  that  they 
would  return  before  the  tank  was  filled,  and  by 
jtlmply  using  his  eyes  could  have  avoided  the 
flrnxer.  Houston  ft  T.  C.  R.  Co.  v.  Strycharskl 
<1894)    6  Tex.   Civ.   App.  555. 

So.  nlso,  as  track  repairing  or  track  cleaning 
nfter  a  snow  storm  in  the  vicinity  of  moving 
trains  is  Intrinsically  a  dangerous  occupation, 
the  fair  presumption  is.  not  onlv  that  men  who 
engage  In  it  take  the  risks  of  the  employment, 
but  that  they  are  competent  to  keep  themselves 
out  of  manifest  ,  and  unnecessary  danger. 
Hence,  representatives  of  a  railroad  company 
have  the  right  to  assume  that  one  of  a  gang  of 
men  employed  to  release  a  snow-bound  train  on 
one  track  will  not  place  himself  in  danger  of 
being  struck  by  a  train  on  another  track  7  feet 
from  the  former.  Nye  v.  Pennsylvania  R.  Co. 
(1896)   178  Pa.  184. 

The  court  In  this  case  also  relied  on  the  con- 
sideration that  it  would  under  the  circum- 
stances have  been  impracticable  for  the  division 
superintendent  to  have  communicated  any  warn- 
ing in  regard  to  the  movements  of  the  passing 
train,  as  the  men  to  be  notified  "might  have 
moved  100  feet  or  a  mile  in  ten  minutes." 

On  the  ground  that,  as  the  plaintiff  had  al- 
ready received  waiting  independently  of  signals, 
no  other  notice  was  required,  it  has  been  held 
thst  failure  to  blow  the  whistle  of  the  engine 
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attached  to  a  construction  train  so  that  tha 
hands  thereon  could  prepare  to  protect  them- 
selves against  the  sudden  jerk  of  the  train  In 
stopping  Is  not  Imputable  as  wilful  negligence, 
where  they  had  been  Informed  by  the  boss  that 
the  train  would  stop  at  that  place,  and  knew 
where  the  train  was  before  and  at  the  time  it 
stopped.  Simmons  v.  Louisville  ft  N.  R.  Co. 
(1892)   13  Ky.  L.  Rep.  941. 

The  fact  that  a  servant's  failure  to  observe 
an  approaching  danger  was  due  to  a  justifiable 
relaxation  of  his  vigilance  in  consequence  of  his 
having  relied  npon  receiving  a  warning  from 
some  other  employee  will  under  certain  circum- 
stances constitute  a  controlling  element  In  cases 
of  this  kind.  Thus,  a  section  hand  Is  not,  as 
a  matter  of  law,  guilty  of  contributory  negli- 
gence, preventing  recovery  for  Injuries  from  be- 
ing struck  by  a  train  while  working  upon  the 
track  in  a  stooping  position,  for  the  reason  that 
he  failed  to  keep  a  lookout  for  trains  where  he 
may  have  relied  to  some  extent  upon  warning 
from  the  section  foreman  or  from  the  engineers 
of  approaching  trains.  Comstock  v.  Union  P. 
R.  Co.  (1895)  66  Kan.  228.  (Appeal  was  on 
demurrer  to  evidence.  In  Kansas  a  railroad 
company  is  liable  for  the  defaults  of  the  em- 
ployees named). 

VIII.  What  in$ttuction   and  warning  witt   N 

sufficient. 

ft.  In  the  case  of  odwlft. 

"The  notice  which  the  master  gives  to  the  serv- 
ant must  be  such  as  to  enable  a  person  of  his 
youth  and  inexperience  to  appreciate  the  nature 
of  the  danger."  King  v.  Ford  River  Lumber 
Co.  (1892)  93  Mich.  172. 

Stated  In  the  most  general  terms,  the  extent 
of  the  master's  obligation  in  regard  to  imparting 
information  to  a  servant  Is  to  give  him  "such 
instruction  as  will  enable  him  to  avoid  injury 
unless  both  the  danger  and  the  means  of  avoid- 
ing it  while  he  is  performing  the  service  re- 
quired are  apparent."  Atlas  Engine  Works  v. 
Randall  (1886)  100  Ind.  293,  60  Am.  Rep.  798. 

Merely  going  through  the  form  of  giving  in- 
structions, by  the  employer.  Is  not  suiBclent. 
HIckey  v.  Taaffe  (1887)  105  N.  Y.  26. 

If  the  master  relies  on  the  fact  that  he  ad- 
monished the  servant  of  the  danger  which 
caused  the  injury,  he  must  show  that  the  warn- 
ing was  timely  and  explicit.  Powers  v.  Cal- 
casieu Sugar  Co.  (1896)  48  La.  Ann.  483. 

What  particularity  is  demanded  in  the  form 
of  the  instruction  will,  of  course,  depend  upon 
the  character  of  the  risk  and  the  presumed  ca- 
pacity of  the  servant  for  comprehending  and 
acting  upon  the  notification  which  he  receives. 

Considerable  particularity  would  seem  to  be 
required  In  warning  a  servant  as  to  the  danger 
Incident  to  handling  dangerous  chemical  com- 
pounds. Thus,  it  is  held  not  to  be  sufficient 
merely  to  notify  a  servant  that  Paris  green  Is  a 
poison.  He  should  also  be  informed  of  the  pre- 
cise effects  which  it  may  produce  In  persons  en- 
gaged in  its  manufacture,  and  also  of  the  pre- 
cautions necessary  to  be  taken  for  obviating 
these  effects.  Fox  v.  Peninsular  White  Lead  ft 
Color  Works   (1891)    84  Mich.  676. 

In  some  cases  the  test  applied  Is  whether 
risk  was  what  Is  called  patent  or  latent. 

Thus,  notice  that  a  car  received  by  a  rail- 
road company  from  another  company,  and  di- 
rected to  be  returned  as  out  of  order,  is  out  of 
order,  is  sofBclent  to  a  brakeman  or  switchman, 
unless  the  defects  are  not  obvious  and  Involve 
more  than  the  usual  danger  to  those  employed 
in  returning  the  car.  Atchison,  T.  ft  S.  F.  R. 
Co.  V.  Meyers  (1896)  46  U.  S.  App.  226,  76  Fed. 
Rep.  443.  22  C.  C.  A.  268. 
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And  It  is  also  held  that  a  railroad  company 
having  had  transient  cars  of  other  companies 
In  Its  use  or  employment  regularly  inspected, 
condemned,  and  ordered  to  be  sent  to  the  shops 
for  repair  and  had  them  regularly  tagged  so  as 
to  warn  employees  of  that  fact,  has  not  fully 
discharged  its  obligation  of  due  care  towards 
one  engaged  in  the  performance  of  night  service 
as  a  car  coupler,  unless  the  tags  are  of  such 
size  and  character  as  to  bring  the  condemnation 
of  the  cars  to  his  attention,  or  he  Is  otherwise 
informed  of  the  fact.  Meyers  y.  Illinois  C.  E. 
Co.  (1897)  49  La.  Ann.  21. 

Provided  It  Is  understood  that  by  the  words 
"patent"  or  "hidden"  or  the  like  it  is  merely  in- 
tended to  signify  that  the  risk  is  presumed  or 
not  presumed  to  be  within  the  comprehension 
of  a  servant  of  a  certain  grade  of  intelligence, 
who  has  certain  means  of  information  within 
his  rea^h,  and  that  the  question  whether  the 
servant  appreciates  the  risk  is  therefore  the  one 
which  is  ultimately  to  be  determined  in  view 
of  all  the  circumstances  of  the  case,  no  barm 
can  result  from  the  use  of  such  vague  ex- 
pressions. (See  III.  d,  supra.)  But  that  they 
are  likely  to  mislead  if  the  essential  significa- 
tion is  lost  sight  of  is  shown  by  the  fact  that 
two  courts  have  reached  diametrically  opposite 
conclusions  as  to  such  a  simple  matter  as  to 
the  extent  of  the  duty  to  instruct  a  brakeman 
with  respect  to  the  danger  of  coupling  foreign 
cars  with  double  dead  woods. 

On  the  one  hand,  it  has  been  held  that  a 
brakeman  twenty-six  years  of  age  and  of  aver- 
age intelligence,  who  had  never  seen  double 
deadwoods  before  he  was  injured,  was  insuf- 
ficiently warned  of  the  increased  danger  in  coupl- 
ing cars  with  such  deadwoods  which  sometimes 
passed  over  the  road  by  a  caution  that  railroad- 
ing was  dangerous,  and  that  coupling  cars  is 
specially  so,  requiring  very  great  care,  where  he 
was  further  notified  that  cars  with  different 
coupling  apparatus  are  hauled  over  the  line. 
Louisville  &  N.  R.  Co.  v.  Boland  (1892-93)  96 
Ala.  626,  18  L.  R.  A.  260.  The  court  said: 
"As  to  latent  risks,  the  duty  of  the  master  is 
not  discharged  when  he  simply  instructs  the 
servant  In  a  general  way  that  the  service  en- 
gaged in  is  dangerous,  and  especially  Is  this 
true  where  the  servant  is  a  person  who  from 
inexperience  or  want  of  education  would  not 
likely  have  knowledge  of  such  latent  risks.  In 
such  cases  he  should  not  only  be  instructed  that 
the  service  is  dangerous ;  but,  where  extraordi- 
nary risks  arc  to  be  encountered,  he  should  be 
warned  by  the  master,  as  far  as  possible,  of 
their  character  and  extent,  if  known  to  the 
master,  or  should  be  known  to  him.  But,  as 
we  have  said,  this  duty  is  required  only  as  to  la- 
tent dangers  or  risks,  and  we  know  of  no  rule 
or  principle  of  law  that  requires  the  master  to 
give  any  express  or  particular  instructions  to 
guard  against  such  dangers  as  are  manifestly 
obvious." 

On  the  other  hand,  we  find  it  laid  down  in  a 
case  involving  similar  facts  that  a  railroad  com- 
pany which  merely  warns  a  brakeman  who  is  Just 
entering  on  his  duties  that  the  business  is  high- 
ly dangerous,  does  not  fully  discharge  its  duty 
as  to  instructing  him.  He  should  be  told  in 
what  the  hidden  dangers  consisted,  and  how  to 
avoid  them.  Reynolds  v.  Boston  &  M.  R.  Co. 
(1891).  64  Vt.  66. 

The  true  doctrine.  It  is  submitted,  is  that  the 
master's  obligation  to  Instruct  is  or  is  not 
deemed  to  have  been  adequately  discharged,  ac- 
cording as  the  Instruction  given  is  such  as  will 
enable  the  servant  to  comprehend  the  proper 
steps  which  he  should  take  in  order  to  guard 
himself  against  the  perils  of  his  environment. 
This  doctrine  seems  to  be  a  necessary  corollary 
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from  the  fact  that  the  object  of  Imparting  In- 
formation to  the  servant  is  to  put  him  on  tb* 
same  footing  as  a  servant  who,  in  consequence 
of  his  possessing  certain  knowledge,  is  held  to 
have  undertaken  the  responsibility  of  protecting 
himself  against  the  risks  to  which  such  knowl- 
edge relates. 

The  master  is  only  bound  to  give  such  in- 
structions as  are  reasonably  necessary  in  order 
to  enable  the  servant  to  understand  the  peril» 
to  which  he  is  exposed  by  reason  of  his  employ- 
ment. A  servant  is  held  to  take  the  risk  of 
such  dangers  as  are  known  and  understood. 
Ciriack  t.  Merchants'  Woolen  Co.  (1888)  146^ 
Mass.  182. 

The  master's  duty  to  provide  a  suitable  place 
for  work  may  be  modified  by  a  sufficient  warn- 
ing of  danger,  so  that,  after  It,  an  employee 
will  be  held  to  assume  the  risks  of  which  he 
knows,  and  to  which  his  attention  has  been  di- 
rected. Honlahan  v.  New  American  File  Co. 
(1890)  17  R.  I.  141. 

The  notice  which  the  defendants  were  bound 
to  give  the  plaintiff  of  the  nature  of  the  risks 
incident  to  the  service  which  he  undertook  must 
be  such  as  to  enable  a  person  of  his  youth  and 
inexperience  in  the  business  intelligently  to  ap- 
preciate the  nature  of  the  danger  attending  its- 
performance.  The  question  indeed  on  this 
branch  of  the  case  is  not  of  due  care  on  the  part 
of  the  plaintiff,  but  whether  the  cause  of  the  in- 
Jury  was  one  of  which  he  knowingly  assumed 
the  risk,  or  one  of  which,  by  reason  of  his  in- 
capacity to  understand  and  appreciate  its  dan- 
gerous character,  or  the  neglect  of  the  defend- 
ants to  take  due  precautions  to  effectually  in- 
form him  thereof,  the  defendants  were  bound 
to  indemnify  him  against  the  consequences. 
Coombs  V.  New  Bedford  Cordage  Co.  (1869)  102 
Mass.  572,  3  Am.  Rep.  506. 

To  what  extent  the  master  should  enter  into 
details  in  giving  the  instruction  will  therefore 
depend  upon  the  presumed  capacity  of  the  serv- 
ant to  utilize  the  information  which  he  receives 
intelligently  and  effectively  for  the  purpose  of 
securing  his  own  safety.  On  the  one  hand,  the 
obligation  of  the  defendant  is  not  discharged 
"by  informing  the  servant  generally  that  the 
service  engaged  in  is  dangerous ;  especially 
where  the  servant  is  a  person  who  neither  by- 
experience  nor  education  has.  or  would  be  like- 
ly to  have,  any  knowledge  of  the  perils  of  the 
business,  either  latent  or  patent,  but  that  in 
such  case  the  servant  should  be  informed,  not 
only  that  the  service  is  dangerous,  and  of  the 
perils  of  a  particular  place,  but,  where  extra- 
ordinary riBks  are  or  may  be  encountered,  if 
known  to  the  master,  or  should  be  known  by 
him,  the  servant  should  be  warned  of  these» 
their  character  and  extent,  so  far  as  possible."* 
Smith  V.  reninsular  Car  Works  (1886)  60  Mich. 
501. 

Compare  Chicago,  Anderson  Pressed  Brick  Co., 
T.  Relnelger  (1892)  140  111.  334,  holding  that  a 
trial  court  had  properly  added  to  a  charge  a 
clause  implying  that  the  instruction  must  be  so 
full  that  the  servant  actually  understands  and 
appreciates  the  danger. 

The  duty  of  instruction  is  not  adequately  per- 
formed unless  the  information  respecting  the 
dangerous  qualities  of  the  appliances  is  im 
parted  in  words  devoid  of  ambiguity.  Hence, 
it  has  been  held  that  warning  that  a  horse  is 
vicious  is  not  conveyed  by  the  statement  that 
it  is  "high-lived,"  since  that  expression  is  fre- 
quently applied  to  horses  of  the  very  opposite 
character.  Wilson  v.  Sioux  Consol.  Min.  Co. 
(1898)  16  Utah,  ?92. 

On  the  other  hand,  it  is  not  necessary  that  » 
servant  should  be  warned  of  every  possible  man- 
ner in  which  injury  may  occur.     He  must  ex<^ 
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amine  bis  anrronndlngs  an.d  take  notice  of  ob- 
▼ioas  dsnjcers  and  operations  of  familiar  laws. 
MlMlssippi  BiTer  Logging  Co.  v.  Schneider 
aS9C)  34  U.  S.  App.  74S,  74  Fed.  Rep.  195, 
20  C.  C.  A.  300. 

An  employer  is  *'not  required  to  exercise  the 
highest  possible  diligence  to  instruct  the  plain- 
tiff in  every  conceivable  particular  of  the  cir- 
cnmstances  in  which  he  might  be  placed,  or  in 
every  possible  detail  of  his  conduct  in  the  per- 
formance of  his  duties.  The  requirement  in  this 
respect  is  only  that  the  master  exercise  ordinary 
and  reasonable  care  to  see  that  the  servant 
possesses  a  competent  knowledge  of  the  peculiar 
Uanj^rs  to  which  he  is  exposed  In  doing  his 
vork.  and  of  the  precautions  necessary  to  be 
taken  to  guard  himself  against  those  dangers; 
and  in  the  exercise  of  that  care  the  master  has 
the  right  to  assume  that  the  servant  brings  to 
the  work  ordinary  intelligence  and  powers  of 
observation,  and  the  capacity  to  learn  some> 
thing  from  observation  and  expedience.  .  .  . 
Moreover,  the  duty  to  instruct  against  dangers 
Incident  to  the  work  extends  only  to  such  dan- 
grers  as  are  icnown  to  the  master  himself,  or 
which  are  reasonably  to  be  apprehended  from 
the  nature  of  the  employment."  Benfleld  v. 
Vacuum  Oil  Co.  (1894^  75  Hun.  209. 

An  employer  who  **glves  such  general  instruc- 
tions and  cautions  as  will  enable  the  employee 
by  the  use  of  his  intelligence  to  comprehend  the 
dangers  which  threaten  him  In  his  work  must 
be  held  to  have  ducharged  his  duty."  although 
he  does  not  anticipate  in  advance  every  possible 
risk  or  accident.  Thompson  v.  Edward  P.  AI- 
IIs  Co.    (1895)  89  Wis.  523. 

In  Chicago.  R.  I.  A  P.  R.  Co.  v.  Clark  (1883) 
108  111.  113.  the  trial  judge  gave  an  instruc- 
tion to  the  effect  that  It  was  the  duty  of  the 
master  to  inform  his  servants  of  all  danger  In 
and  about  the  premises  where  they  are  required, 
by  his  authority,  to  perform  labor.  The  court 
Eald :  "This  was  manifestly  wrong.  Raifroad 
employees,  as  all  the  books  lay  down  the  doc- 
trlDc.  assume  the  ordinary  risks  and  hazards 
of  the  employment.  The  presumption  is  that 
the  employee  understands  the  nature  and  dan- 
{Tors  of  the  employment  when  he  engages  in  the 
s*>rvice,  and  if  not,  that  he  will  Inform  himself. 
It  would  be  wholly  impracticable  for  railroads 
and  manufacturers  to  emplov  men  of  experience 
to  Inform  each  of  the  hands  that  any  particular 
act  he  is  required  to  perform  is  dangerous.  It 
would  be  ruinous  to  such  bodies  to  hire  a  per- 
M)n  to  accompany  every  brakeman  and  other 
employees,  to  inform  them  of  danger  in  the  per- 
formance of  every  act  of  duty,  or  of  the  dan- 
ger In  the  manner  of  its  performance.  It  is  Im- 
possible that  the  law  can  ever  Impose  such  re- 
quirements.— and  that  is  what  this  instruction 
in  substance  asserts  as  a  legal  requirement." 

In  Fisher  v.  Delaware  &  U.  Canal  Co.  (1893) 
153  Pa.  379,  the  following  instructions  of  the 
trial  judge  were  affirmed :  "There  is  another 
duty  which  the  employer  owes  to  a  child  or  in- 
fant, and  that  is  to  inform  him  of  the  dangers 
connected  with  the  services  in  which  he  is  em- 
ployed. If  that  Information,  taken  in  connec- 
tion with  what  the  employee  must  know  from 
bis  personal  and  constant  observation,  is  suffi- 
cient to  enable  him  to  understand  clearly  the 
dangers  to  which  he  is  exposed,  then  that  duty 
Is  discharged  on  the  part  of  the  employer." 

In  American  Stvawboard  Co.  v.  Foust  (1895) 
12  Ind.  App.  421,  the  contention  of  the  de- 
fendant was  that  a  general  verdict  for  the  plain- 
tiff was  inconsistent  with  the  special  findings 
to  the  following  effect :  "That  appellee  was 
sver  twenty-one  years  old.  a  person  of  ordinary 
intelligence,  and  in  full  possession  of  his  senses, 
at  the  time  be  received  the  injury ;  that  he  had 
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been  warned,  just  prior  to  the  injury,  to  be 
careful,  to  look  out  for  his  hand,  and  that  he 
had  been  frequently  warned  of  the  dangers  of 
passing  the  paper  up  between  the  dryers ;  that 
the  dangers  and  perils  of  appellee's  general  em- 
ployment, and  of  the  particular  task  in  which 
he  was  engaged  when  hurt,  were  apparent  an4 
obvious  to  a  man  of  experience ;  that  by  reason 
of  the  peculiar  condition  of  the  machinery,  and 
the  appellee's  Inexperience  in  connection  with 
the  employment,  the  appellee  could  not  have 
avoided  the  injury  if  he  had  paid  closer  atten- 
tion to  his  work."  The  court,  however,  said : 
"Granting  that  the  findings  show  that  the  ap- 
pellee had  been  sufficiently  warned  of  the  perils 
and  dangers  attending  the  performance  of  his 
duties,  it  still  remains  true,  as  found  by  the 
general  verdict,  that  he  was  Ignorant  of  the  na- 
ture of  his  work,  and  of  the  manner  of  the 
proper  performance  of  the  same.  There  is  noth- 
ing in  the  answers  returned  by  the  jury  to  Indi- 
cate^ that  appellee  had  received  such  instructions 
as  he  should  have  l>een  given  in  order  to  under- 
stand fully  the  character  of  the  work  he  was  to 
perform,  and  the  proper  manner  of  performing 
the  same.  It  may  have  been  true,  therefore, 
that  just  prior  to  the  injury  the  appellee  was 
warned  *to  be  careful'  and  'look  out  for  his 
hand :'  and  yet,  with  the  reasonable  exercise  of 
his  faculties,  he  might  still  have  been  unable  to 
BO  perform  his  duties  as  to  avoid  the  danger. 
Simply  warning  the  appellee  of  danger  generally 
by  the  appellant  did  not  excuse  the  latter  from 
pointing  out  the  particular  dangf^r  of  this  em- 
ployment, and  to  so  instruct  the  appellee  as  to 
enable  him  to  avoid  such  danger.  Nor  is  the 
finding  that  the  appellee  was  so  warned  in  con- 
fiict  with  the  implied  finding  In  the  general  ver- 
dict that  appellee  did  not  receive  any  Instruc- 
tions from  the  appellant  or  Its  servants  con- 
cerning the  duties  he  had  to  perform  and  the 
dangers  and  hazards  attending  his  employment, 
at  the  lime  of  the  Injury.  A  warning  to  an 
Ignorant  and  inexperienced  man.  under  such 
circumstances,  would  be  of  little  avail." 

Sometimes  a  general  instruction  which  will 
put  the  servant  on  Inquiry  and  observation  rep- 
resents the  standard  of  the  master's  duty.  On 
the  one  hand,  therefore,  a  person  employed  as 
a  brakeman  on  a  section  of  4  miles  of  railroad, 
and  notified  that  there  were  stone  piles  beside 
the  road,  and  so  near  to  it  that  a  person  on  the 
side  of  a  car  passing  them  would  be  struck,  is 
to  be  deemed  to  have  assumed  the  risk  from 
that  cause,  although  the  precise  location  of  the 
danger  was  not  stated  to  him.  Smith  v.  Wi- 
nona &  St.  P.  R.  Co.  (1889)  42  Minn.  87. 

On  the  other  hand,  a  brakeman  placed  on  a 
freight  train  on  a  road  with  which  he  is  not 
familiar  must  be  given  sufficient  notice  of  the 
danger  of  low  highway  bridges  over  the  road 
to  enable  him,  by  proper  attention  and  dili- 
gence, to  learn  where  the  points  of  danger  are. 
Louisville  &  N.  R.  Co.  v.  Hall  (1888)  87  Ala. 
708.  4  L.  R.  A.  710. 

Bulletin  boards  and  placards,  printed  or 
posted,  are  proper  methods  of  giving  notice  of 
such  a  danger  to  railroad  employees,  but  not  the 
only  methods ;  and  where  a  party  has  been  ex- 
pressly notified,  he  cannot  complain  that  no 
placard  or  bulletin  board  was  posted.  IjOuIs- 
vllle  ft  N.  R.  Co.  V.  Ball  (1890)  91  Ala.  112. 

A  railroad  company  owes  no  duty  to  a  brake- 
man  in  Its  employ  to  build  a  fence  from  a  cattle 
guard  to  the  line  fence  in  order  to  give  him 
notice  of  Its  existence.  Fences  are  not  sup- 
posed to  be  built  in  such  places  for  this  purpose, 
and  a  brakeman  has  no  right  to  expect  to  re- 
ceive Information  In  such  a  manner.  Fuller  v. 
Lake  Shore  k  M.  S.  R.  Co.  (1896)  108  Mich. 
690. 


84 


LOUIBIAKA  SUPRBMI  CoURT. 


Mar., 


Whether  a  railroad  company  is  ander  the 
duty  of  providing  means  for  warning  trainmen 
as  to  the  proximity  of  low  overhead  bridges, 
such  as  "whipping  straps"  or  cautionary  lights, 
is  a  question  to  be  determined  by  utility  and  the 
custom  of  well-regulated  railroads.  Louisville 
&  N.  R.  Co.  V.  Hall  (1888)  87  Ala.  708,  4  L.  R. 
A.  710. 

Whether  the  servant  has  been  adequately  In- 
structed Is  a  question  for  the  jury.  Reynolds 
V.  Boston  St  M.  R.  Co.  (1891)  64  Vt.  66. 

At  all  events,  when  the  testimony  offered  by 
the  defendant  is  of  an  inconclusive  character. 
Wolski  V.  Knapp-Stout  ft  Co.  Co.  (1895)  90  Wis. 
178. 

It  is  merely  necessary  that  notice  of  an  unas- 
sumed  danger  should  be  given  before  the  service 
Involving  it  is  required,  not  that  it  should  be 
given  at  the  time  of  the  contract  of  employment, 
but  where  no  notice  was  given  at  any  time,  a 
charge  declaring  that  instruction  fixing  it  shall 
be  given  at  the  time  of  employment  is  not  preju- 
dicial. Salem  Stone  &  Lime  Co.  v.  Griffin 
(1894)  139  Ind.  141. 

Liability  may,  of  course,  be  predicated  from 
the  giving  of  erroneous  instructions,  as  from 
the  entire  omission  to  give  any  Instruction. 
Owens  V.  Krost  (1892)  1  Misc.  388. 

Where  the  issue  Is  whether  the  plaintiff  has 
been  sufficiently  instructed  as  to  the  dangers 
of  a  machine,  evidence  that  the  machine  might 
at  a  slight  expense  have  l>een  set  up  so  as  to  be 
less  dangerous  is  Irrelevant.  Rock  v.  Indian 
Orchard  Mills  (1886)  142  Mass.  522. 

b.  In  ihe  case  of  infanU. 

To  the  case  of  Infants  the  principles  stated 
In  the  foregoing  section  are  equally  applicable 
in  all  essential  respects,  the  sole  distinction  of 
importance  being  that,  owing  to  the  more  re- 
stricted capacity  of  young  persons  for  under- 
standing  the  perils  of  their  employment,  the  law 
Implies  an  obligation  to  give  them  detailed  and 
special  Instructions  in  many  instances  in  which 
a  general  notification  would  have  been  an  ade- 
quate warning  to  an  adult. 

It  is  impossible  to  lay  down  any  inflexible 
rule  applicable  alike  to  all  cases  where  minors 
are  employed,  as  to  what  warming  will  be  requi- 
site :  and,  without  doubt,  in  some  cases  even 
minors  are  not  necessarily  entitled  to  any  warn- 
ing at  all  as  to  the  character  of  the  machinery 
about  which  they  are  at  work,  or  as  to  the 
proper  method  of  operating  it  and  avoiding  ob- 
vious dangers.  Much  depends  upon  the  nature 
of  the  machinery,  the  age,  capacity,  intelligence, 
and  experience  of  the  employee,  as  well  as  all 
the  surrounding  facts  and  circumstances.  Davis 
V.  Aug;ista  Factory  (1893)  92  Ga.  712. 

A  youthful  employee  must  be  Instructed  so 
fully,  that,  as  a  matter  of  fact,  he  actually  un- 
derstands and  appreciates  the  danger.  Chicago, 
Anderson  Pressed  Brick  Co.,  v.  Relnnelger 
(1892)  140  III.  334,  holdlna:  that  the  last  clause 
was  properly  added  to  a  charge. 

Notice  of  danger  Is  not  enough.  The  child 
must  have  sufficient  Instruction  to  enable  him 
to  avoid  danger.  Wharton.  Neg.  S  216,  quoted 
in  Bra2H  Block  &  Coal  Co.  v.  Young  (1889)  117 
Ind.  520. 

In  putting  a  person  of  immature  years  at 
work  at  machinery  which  in  some  respects  may 
be  termed  dangerous,  an  employer  is  bound  to 
give  the  employee  such  Instructions  as  will  cause 
him  to  fully  understand  the  difficulties  and  dan- 
gers of  his  position  and  the  necessity  of  the 
exercise  of  care  and  caution ;  and  in  such  case 
mere  formal  instructions  are  not  sufficient,  but 
the  person  employed  must  be  brought  to  an  act- 
ual understanding  of  the  dangers,  and  be  made 
to  appreciate  them  and  the  consequence  of  want 
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of  care.     Ogley  v.  Miles  (1880)  28  N.  Y.  8.  R. 
893. 

The  notice  and  Instmctlon  should  be  gradu- 
ated to  the  age.  Intelligence,  and  experience  of 
the  servant.  They  should  be  such  as  a  master 
of  ordinary  prudence  and  sagacity  would  give 
under  like  circumstances,  for  the  purpose  of  en- 
abling the  minor,  not  only  to  know  the  danger- 
ous natura  of  his  work,  but  also  to  understand 
and  appreciate  Its  risks  and  to  avoid  Its  dangers. 
They  should  be  governed,  after  all,  more  by  the 
experience  and  capacity  of  the  servant  than  by 
his  age.  because  the  intelligence  and  experience 
of  men  measure  their  knowledge  and  apprecia- 
tion of  the  dangers  about  them  far  more  accur- 
ately than  their  years.  Bohn  Mfg.  Co.  v.  Erick- 
son  (1893)  12  U.  S.  App.  260.  55  Fed.  Rep. 
943.  5  C.  C.  A.  341. 

The  notice  which  the  defendants  were  bound 
to  give  the  plaintiff  of  the  nature  of  the  risks 
Incident  to  the  service  which  he  undertook  must 
be  such  as  to  enable  a  person  of  his  youth  and 
inexperience  in  the  business  intelligently  to  ap- 
preciate the  nature  of  the  danger  attending  its 
performance.  The  question,  indeed,  on  this 
branch  of  the  case  is  not  of  due  care  on  the 
part  of  the  plaintiff,  but  whether  the  cause  of 
the  injury  was  one  of  which  he  knowingly 
assumed  the  risk,  or  one  of  which,  by  reason  of 
his  incapacity  to  understand  and  appreciate  Its 
dangerous  character,  or  the  neglect  of  the  de- 
fendants to  take  due  precautions  to  effectually 
Inform  him  thereof,  the  defendants  were  bound 
to  Indemnify  him  against  the  consequences.  But 
In  determining  this  question.  It  Is  proper  and 
necess&ry  to  take  into  consideration,  not  only 
the  plaintiflTs  youth  and  inexperience,  but  kiso 
the  nature  of  the  service  which  he  wias  to  per- 
form, and  the  degree  to  which  his  attention, 
while  at  work,  would  need  to  be  devoted  to  its 
performance.  The  obligation  of  the  defendants 
would  not  necessarily  be  discharged  by  merely 
informing  the  boy  that  the  employment  itself, 
or  a  particular  place  or  machine  in  the  build- 
ing or  room  in  which  he  was  set  to  work,  was 
dangerous.  Mere  information  In  advance  that 
the  service  generally,  or  a  particular  thing  con- 
nected with  it,  was  dangerous,  might  give  him 
no  adequate  notice  or  understanding  of  the  kind 
and  degree  of  the  danger  which  would  necessar- 
ily attend  the  actual  performance  of  his  work. 
Coombs  V.  New  Bedford  Cordage  Co.  13869) 
102  Mass.  672,  8  Am.  Rep.  606. 

In  Honlahan  v.  New  American  File  Co. 
(1890)  17  R.  I.  141.  the  defendant  requested 
the  trial  judge  to  Instruct  the  jury  that.  If  the 
boss  told  the  plaintiff  to  put  his  files  on  a  steam 
pipe  to  be  dried  at  another  place,  and  not  to 
get  on  the  tank  into  which  he  fell,  and  the 
boy  disobeyed  the  order,  by  reason  of  which  the 
accident  happened,  the  jury  should  find  a  ver- 
dict for  the  defendant.  The  judge  allowed  this 
request,  with  the  qualification  that  the  warning 
or  direction  must  have  been  such  as  to  give  no- 
tice of  the  danger.  The  defendant  excepted  to 
the  qualification.  The  supreme  court  said : 
"We  think  the  instruction  as  given  was  correct. 
The  master's  duty  to  provide  a  suitable  pFace  for 
work  may  be  modified  by  a  sufficient  warning  of 
danger,  so  that,  after  it,  an  employee  will  be 
held  to  assume  the  risks  of  which  he  knows, 
and  to  which  his  attention  has  been  directed.  It 
may  also  be  modified,  in  some  cases,  by  a  dis- 
obedience of  orders  on  the  part  of  a  workman. 
But  this  dlity.  In  the  case  of  children,  is  always 
to  be  considered  with  reference  to  their  years 
and  understanding.  It  is  not  to  l>e  expected 
that  a  child  of  eleven  years  will  bear  in  mind 
and  always  follow  a  mere  direction  to  put  his 
work  in  one  place,  when  he  knows  no  reason 
why  he  may  not  put  It  in  another  place,  near 
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by,  M  well.  Common  experlenee  teaches  ns 
not  to  look  for  snch  Implicit  obedience  to  orders 
fron  him  as  may  be  required  from  adults.  The 
direction  to  a  child,  therefore,  must  be  accom- 
panied with  such  explanation  of  danger  as  to 
enable  him  to  understand  it.'* 

In  Taylor  ▼.  Wootan  (1891)  1  Ind.  App.  188. 
vhere  the  proof  was  that  the  servant  wss  but 
twelve  jears  of  age  at  the  time  he  was  Injured 
by  coming  in  contsct  with  a  planer  in  connec- 
tion with  which  he  had  been  hired  to  worlc,  and 
that  he  had  worked  but  two  days  and  a  half  for 
the  appellant,  and  was  wholly  inexperienced  in 
the  operation  and  runnlog  of  the  machinery, 
the  court  held  that,  under  these  circumstances, 
it  could  not  t>e  declared,  as  a  matter  of  law,  that 
the  employers  absolved  themselves  from  respon- 
sibility by  simply  telling  the  employee  ot  the 
dangerous  character  of  the  machinery  and  warn- 
ing him  to  keep  away  from  it  while  it  was  in 
motion. 

In  Costello  ▼.  Judson  (1880)  21  Hun,  896, 
where  a  l>oy  of  fourteen  years  possessing  the 
avera^  amoont  of  intelligence  was  injured 
through  allowing  his  foot  to  project  beyond  the 
platform  of  an  ascending  elevator.  It  was  held 
that  it  was  for  the  Jury  to  say  whether  an  in- 
struction by  the  defendant's  foreman  to  the  ef- 
fect that,  if  the  plaintiff  went  on  the  elevator, 
"he  must  be  careful  and  not  fool  with  it,*'  was 
sufficiently  explicit. 

Whether  an  employer  had  reasonable  csuse  to 
believe  that  a  boy  fifteen  years  old  needed  more 
than  ordinary  instruction,  and  whether  he  had 
been  misled  in  this  respect  by  the  boy's  father, 
are  questions  for  the  Jury.  Laplante  v.  Warren 
Cotton  Mills  (1896)  165  Mass.  487. 

In  Bibb  Mfg.  Co.  v.  Taylor  (1894)  95  Oa. 
615.  there  was  evidence  of  the  fact  that  tb(» 
plaintiff,  A  boy  eight  years  of  age,  had  been  re- 
peatedly advised  that  the  machinery  on  which 
he  was  at  work,  consisting  in  part  of  rapid- 
ly-revolving cog-wheels,  was  dangerous,  and 
that  he  himself  knew  it :  and,  under  this  state 
of  facts,  the  Jury  was  charged,  in  effect,  that  the 
mere  notifying  htm  through  another  employee 
I  hat  the  machine  was  dangerous  would  not  be 
fiufficlent  to  relieve  the  defendant,  unless  that 
employee  pointed  out  to  him  in  what  the  danger 
consisted.  The  court,  in  ordering  a  new  trial, 
said :  **The  vice  of  this  instruction  consists 
In  the  expression  by  the  court  to  the  Jury  of  an 
opinion  upon  the  weight  of  the  evidence.  The 
question  of  negligence  is  one  for  the  Jury  exclu- 
sively, and  the  law  does  not  undertake  to  point 
out  how,  nor  in  what  manner,  a  master  shall  in- 
struct a  minor  servant  in  the  handling  of  dan- 
gerous machinery.  If,  as  In  this  case,  the  dan- 
ger l>e  manifest  and  obvious,  the  Jury  might 
have  found,  had  they  been  free  so  to  do,  under 
the  charge  of  the  court,  that  no  Instruction 
at  all  was  necessary,  and  if  necessary,  that  the 
precautionary  words  of  a  coemployee  were  suffi- 
cient to  apprise  the  boy  of  the  danger  to  which 
be  was  then  exposing  himself,  and  In  conse- 
quence of  which  he  ultimately  suffered  Injury. 
Whether  such  instruction  would  suffice,  would 
depend  to  a  very  great  degree  upon  the  charac- 
ter of  the  machinery.  If  It  were  exceedingly 
Intricate,  Invested  with  many  latent  dangers, 
a  Jury  would  probably  find  that  a  more  detailed 
instruction  was  necessary  than  was  given  by 
the  master  to  the  servant  in  this  case.  But  if 
It  were  a  simple  contrivance,  easily  understood, 
more  general  instructions  might  suffice  to  satis- 
fy them.  At  all  events,  whenever  the  Jury  find 
that  the  master,  with  reference  to  this  partic- 
ular matter,  has  exercised  ordinary  and  reason- 
able care,  he  Is  entitled  to  an  acquittal." 

A  master  is  not  bound  to  give  a  special  cau- 
tion to  a  boy  every  time  he  Is  sent  on  an  errand 
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which  requires  him  to  pass  moving  machinery 
the  peril  of  which  is  obvious  to  a  person  of  his 
intelligence.  Clrlack  v.  Merchants'  Woolen  Co. 
(1888)  146  Mass.  182.  The  court  said:  "It 
seems  to  us  that  it  must  fairly  be  assumed  that 
the  plaintiff  had  all  such  knowledge  as  it  was 
the  duty  of  the  defendant  to  impart  to  him. 
There  was  no  peculiar  or  secret  source  of  dan- 
ger. Anybody  seeing  the  machine  in  motion 
must  soon  become  awsre  of  the  danger  which 
would  arise  from  coming  in  contact  with  It.  The 
duty  of  the  defendant  would  be  sufficiently  dis- 
charged by  pointing  out  to  the  plaintiff  the 
situation  of  the  machine,  and  the  rapid  revolu- 
tion of  the  wheels  when  in  operation,  and  ex- 
plaining the  probable  effect  of  touching  them  un- 
der these  circumstances." 

In  Tinkham  v.  Sawyer  (1891)  153  Mass.  485, 
the  court  was  "unable  to  discover  in  this  case 
any  ground  on  which  it  can  be  held  that  the  de- 
fendants are  liable,"  under  the  following  state 
of  evidence.  The  plaintiff  at  the  time  of  the 
accident  was  somewhat  over  sixteen  years  of 
age,  and  of  at  least  ordinary  intelligence,  and 
had  been  in  the  employ  of  the  defendants  about 
a  month.  Up  to  the  forenoon  of  the  day  before 
the  accident,  he  had  been  attending  to  cards  in 
the  carding  room  of  the  defendant's  mill.  He 
was  then  set  to  work  to  help  tend  the  machine 
on  which  he  was  injured,  the  accident  occurring 
about  the  middle  of  the  forenoon  of  the  next 
day.  He  was  told  by  the  man  who  set  him  to. 
work  on  It  that  the  machine  was  a  dangerous 
one,  and  not  to  touch  it  when  in  motion.  This 
was  repeated  to  him  by  the  man  who  wss  run- 
ning the  machine.  He  himself  testified  that  he 
knew  the  machine  was  dangerous  when  it  was 
going,  and  that  it  was  going  at  the  time  of  the 
accident.  During  the  day  and  more  that  he 
worked  on  the  machine,  he  helped  to  dean  It  a 
number  of  times,  and  had  therefore  the  knowl- 
edge thus  acquired  in  addition  to  the  warning 
and  instruction  which  he  had  received.  He 
had  to  sprinkle  the  wool  with  oil  before  it  was 
put  into  the  machine,  and  this  made  the  floor 
very  slippery,  so  that,  as  he  testified,  he  had  to 
walk  carefully.  It  was  a  part  of  his  duty  to 
gather  up  the  wool  from  the  floor  as  it  was 
blown  out  of  the  machine,  and  put  it  back,  so 
that  it  would  go  through  the  machine  again. 
The  opening  out  of  which  the  wool  came  was 
about  2  feet  from  the  floor,  and  was  4  feet  hori- 
sontally  by  1  foot  in  height.  Two  or  3  inches 
inside  of  it  was  a  large  revolving  cylinder  with 
teeth  in  it.  At  the  time  of  the  accident  he  was 
gathering  up  wool  from  the  floor  so  near  to  the 
machine,  as  he  testified,  that  if  he  slipped  he 
would  go  into  it.  He  did  slip,  and  his  arm  went 
Into  the  opening  and  the  Injury  complained  of 
resulted. 

In  Pratt  v.  Prouty  (1891)  153  Mass.  838, 
the  danger  to  be  guarded  against  was  that  the 
plaintiff's  fingers  while  serving  pieces  of  leather 
to  the  cylinders  of  a  "skiving-machine"  would 
be  caught  between  them  and  drawn  through 
against  the  knife.  The  court  said :  "This  was 
an  open  and  apparent,  and  not  a  hidden,  dan- 
ger. Not  only  were  the  cylinders  and  their 
movements  plain  to  see,  but  their  operation  and 
effect,  in  drawing  in  against  the  knife  whatever 
came  between  them  were  obvious,  and  were  con- 
stantly demonstrated  in  their  use.  That  the 
plaintiff  was  a  boy  of  at  least  ordinary  intelli- 
gence Is  manifest,  and  is  not  denied ;  and  if  he 
could  fail  to  see  and  appreciate  the  danger,  all 
the  information  and  caution  that  was  needed 
was  given  to  him  by  the  defendants,  and  his 
own  evidence  shows  that  he  knew  and  under- 
stood the  denser.  He  says  that  the  defendant* 
told  him  that,  if  he  got  his  fingers  In,  he  would 
get  hurt,  that  he  must  look  out  about  his  fin- 
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gen,  and*  what  testimony  was  not  needed  to 
prove,  that  he  knew  that.  If  he  put  his  fingers 
where  the  leather  went,  they  would  get  caught 
as  soon  as  the  leather  would.  He  said.  Indeed, 
that  he  did  not  realize  the  danger  that  It  would 
draw  his  whole  band  In.  He  may  not  have  real- 
ised all  the  possible  consequences  of  the  danger, 
but  that  he  knew  and  appreciated  the  danger 
of  being  hurt  by  having  his  fingers  caught  be- 
tween Ihe  cylinders  Is  obvious.  That  he  was  In- 
attentive to  his  work,  and  careless,  was  not  evi- 
dence that  be  did  not  know  the  danger.  He 
was  told,  and  knew,  that  If  he  was  inattentive 
and  careless  he  was  liable  to  be  hurt,  and  there 
>i  no  evidence  that  the  injurv  was  not  the  result 
of  his  own  want  of  care.  There  Is  no  evidence 
of  negligence  on  the  part  of  the  defendants,  and 
no  evidence  that  the  plalntff  did  not  know  and 
appreciate  the  danger.** 

Partial  Instruction  as  to  the  danger  of  an  en- 
vironment will  be  sufllclent  to  charge  a  minor 
with  a  sufficient  knowledge  and  appreciation  of 
Ae  perils  Incidental  to  his  employment,  pro- 
vided the  perils  as  to  which  he  received  no  In- 
struction are  such  that  a  person  of  his  age  and 
Sntelllgence  ought  to  have  understood  them. 

A  boy  nineteen  years  old.  of  ordinary  Intelli- 
gence, must  be  presumed  to  understand  the  dan- 
ger of  keeping  hold  of  the  shipper  rod  outside 
an  elevator  well,  bv  which  the  elevator  Is  set  in 
motion,  until  the  cross  beam  of  the  elevator 
catches  his  hand  between  it  and  the  edge  of  the 
floor  through  which  the  elevator  Is  descending, 
and  cannot  recover  for  an  Injury  due  to  this 
cause,  although  he  was  not  Informed  how  near 
the  cross  beam  passed  to  the  edge  of  the  floor  In 
descending  through  It.  Rood  v.  Lawrence  Mfg. 
Co.  (1802)  155  Mass.  590. 

So,  a  youth  of  seventeen  years  who  Is  Injured 
because  he  attempts  to  adjust  a  piece  of  rubber 
In  a  vise  wltbout  moving  It  back  from  a  saw, 
where  the  danger  is  perfectly  obvious  and  he 
has  been  warned  to  look  out  for  his  fingers,  Is 
guilty  of  such  contributory  negligence  as  to 
prevent  recovery,  even  though  he  has  not  been 
fully  warned  of  the  danger.  Burke  v.  Thomson 
Meter  Co.  (1892)  45  N.  Y.  8.  R.  272. 

c.  At  to  sporadic  and  transitory  dangers. 

The  danger  of  striking  a  person  coming  up 
from  the  hold  of  a  vessel  In  swinging  barrels 
Into  the  hatchway  requires,  so  long  as  ship- 
wrights are  at  work  In  that  part  of  the  hold  and 
their  work  makes  it  necessary  for  them  to  come 
on  deck  through  the  hatch  Into  which  the  load- 
ing Is  going  on.  that  means  should  be  taken  by 
those  In  charge  of  the  loadlnsr  to  ascertain  when 
some  one  Is  coming  up  the  ladder,  or  that  some 
one  should  be  stationed  at  such  a  place  near  the 
batch  that  those  coming  up  may  be  properly  and 
seasonably  warned,  and  a  general  warning  at 
the  commencement  of  work  Is  Insufficient, — 
especially  as  to  one  who  does  not  go  to  work  un- 
til after  it  Is  given.  The  Pioneer  (1897)  78 
Fed.  Rep.  600. 

A  railroad  employee  who  cannot  reasonably 
protect  himself  by  watching  out  for  the  return 
of  a  switch  engine  with  cars  attached  to  be 
coupled  to  a  car  at  which  he  Is  employed,  while 
standing  on  a  ladder  restlnc  upon  It,  Is  entitled 
to  some  warning  other  than  a  mere  general  in- 
struction that  he  must  look  out  for  himself  when 
the  cars  are  switched  against  It, — especially 
when  there  Is  a  change  in  the  method  of  making 
up  the  train  of  which  he  Is  Ignorant,  whereby 
the  cars  come  from  a  different  direction.  Hous- 
ton &  T.  C.  R.  Co.  V.  Strycharskl  (1896.  Ter. 
Civ.  App.)  35  8.  W.  851. 

An  employer  who  undertakes  to  give  his  em- 
ployee warning  of  the  approach  of  an  engine 
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and  cars  Into  a  shed  where  the  latter  Is  at  work 
is  bound  to  give  such  warning  as  may  be  heard 
by  a  person  of  ordinary  hearing,  considering 
the  distance  between  the  person  giving  the 
warning  and  the  employee.  Mississippi  Cotton 
Oil  Co.  V.  Ellis  (1894)  72  Miss.  191. 

A  railway  company  which  knows  that  a  large 
number  of  Its  employees  are  engaged  In  work 
requiring  them  to  cross  Its  tracks,  and  that 
there  Is  a  blinding  snow  storm  at  the  point 
where  they  are  working,  and  that  trains  pass 
such  point  at  frequent  Intervals,  Is  required  to 
give  such  men  something  more  than  the  usual 
warning  given  by  an  approaching  engine.  Illi- 
nois C.  R.  Co.  V.  Gilbert  (1894)  51  III.  App.  404. 

The  blowing  of  a  whistle  by  the  engineer  of 
a  railroad  train  50  yards  or  more  before  reach- 
ing the  place  where  the  track  Is  obscured  by 
dense  smoke  for  250  or  SOO  yards  is  not,  ss  mat- 
ter of  law,  a  sufficient  exercise  of  care  toward 
other  employees  who  may  be  coming  on  the 
track  from  the  opposite  direction.  Woodward 
Iron  Co.  V.  Herndon  (1896)  114  Ala.  191.  (Ac- 
tion under  Code,  X  2590,  subs.  5.) 

A  railroad  company,  having  had  transient 
cars  of  another  company  In  Its  use  regularly 
Inspected,  condemned,  and  ordered  to  be  sent  to 
Its  shops  for  repairs,  and  had  them  properly 
tagged  so  as  to  warn  them  of  that  fact,  has  not 
fully  discharged  Its  obligation  of  due  care  to- 
wards one  engaged  In  the  performance  of  nigbc 
service  as  a  car-coupler  unless  the  tags  are  of 
such  a  size  and  charactei*  as  to  bring  the  con- 
demnation of  the  car  to  his  attention  or  he  Is 
otherwise  Informed  of  the  fact.  Meyers  v.  Illi- 
nois C.  R.  Co.  (1896)  49  La.  Ann.  21. 

In  Watson  v.  Houston  &  T.  C.  R.  Co.  (1883) 
68  Tex.  434,  the  court,  In  discussing  the  suffi- 
ciency of  the  notice  given  to  the  servant  under 
analogous  circumstances,  said :  "If  the  usage 
of  the  company.  In  giving  notice  of  such  defect, 
consisted  in  chalking  upon  the  car  the  words 
'Out  of  order,'  and  placing  them  upon  a  side 
track  for  removal,  then  it  will  be  held  that  ap- 
pellant engaged  In  the  service  subject  to  such 
usage  or  custom,  and  if  the  notice  In  this  case 
was  given  In  the  usual  and  customary  manner, 
then  It  was  sufficient.  His  incapacity  to  read 
the  notice  would  not  affect  the  result.  He  could 
only  secure  exemption  from  such  usage  or  cus- 
tom by  contracting  against  It ;  for  his  incapacity 
to  understand  the  nature  and  extent  of  the  busi- 
ness he  engages  to  perform  Is  not  chargeable  to 
the  fault  of  the  company.  It  Is  immaterial 
whether  such  incapacltv  arises  from  a  want  of 
sufficient  education  to  read  and  understand  the 
purport  of  the  usual  'Out  of  order,'  or  from  want 
of  skill  In  the  performance  of  other  duties  per- 
taining to  the  employment."  '' 

When  a  minor  thirteen  years  of  age,  employed 
to  pick  out  the  slate  from  coal  cars  after  they 
have  been  run  down  an  Incline  from  the  place 
of  loading,  has  been  told  to  be  on  his  guard 
when  cars  are  being  run  down,  and  also  to  be 
on  his  guard  aga'nst  the  Jerking  of  the  cars 
when  the  train  was  being  started,  and  Is  subse- 
quently injured  by  being  thrown  off  a  car  by 
the  sudden  impact  of  another  car  which  has 
thus  been  run  down  against  the  one  on  which 
he  is  working.  It  Is  for  the  Jury  to  say  whether 
the  master's  duty  of  Instruction  has  been  suffi- 
ciently dlscbarged.  Fisher  v.  Delaware  ft  B. 
Canal  Co.  (1893)  153  Pa.  379. 

IX.  Tfo  recovery  ft//  servant  unless  failure  to 
instruct  was  effloient  cause  of  infunf. 

The  subjoined  rulings  Illustrative  of  the  prin- 
ciple which  extends  through  the  whole  law  of 
negligence,  that  an  action  cannot  be  maintained 
unless  the  defendant's  want  of  care  appears  to 
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liETe  been  the  proximate  or  efficient  canse  of  the 
Injury  complained  of,  are  self-explanatory. 

The  master  fa  not  In  fault  in  falling  to  com- 
fnunicate  a  fact  which  la  Immaterial  to  the  serv- 
ant's safety,  and  which,  if  he  had  known  It, 
would  not  haTe  affected  his  action.  Henderson 
▼.  Williams  (1891)  66  N.  H.  405,  where  the 
court  held  that  a  verdict  for  the  plaintiff  based 
on  the  theory  that  the  defendant's  superintend- 
ent was  negligent  in  not  Informing  him  that  an 
unexploded  charge  which  he  was  ordered  to 
drill  out  had  a  wet  fuse  could  not  be  sustained, 
as  there  was  no  evidence  going  to  show  either 
that  It  was  more  dangerous  to  extract  a  charge 
which  had  failed  to  Ignite  on  account  of  the  wet- 
ness of  the  fuse  than  one  which  had  failed  to 
ignite  owing  to  one  of  the  several  causes  from 
which  such  an  occurrence  may  result,  or  that 
the  method  of  extracting  the  charge  would  have 
been  at  all  different  If  the  nonexplosion  had 
been  due  to  some  other  cause  than  the  wetness 
of  the  fuse. 

A  minor  servant  cannot  recover  on  the  ground 
that  he  was  not  instructed  as  to  the  dangers 
•of  his  employment,  where  the  Injury  resulted 
from  a  mere  accident,  from  which  no  amount 
of  cautioning  would  have  saved  him.  Buckley 
V.  Gutta  Percha  &  Rubber  Mfg.  Co.  (1889)  118 
N.  Y.  540.  (Plaintiff  slipped,  and  in  making  an 
instlnetive  movement  to  recover  himself  put  his 
hand  between  revolving  cog-wheels.  Compare 
as  to  the  facts,  the  case  of  Tlnkham  v.  Sawyer 
(1891)  153  Mass   485,  cited  In  VIII.  b,  supra.) 

A  Jury  Is  Justified  In  finding  that  the  omis- 
sion of  a  conductor  to  inform  a  brakeman  of 
the  fact  that  a  draw-bar  was  broken  was  the 
proximate  cause  of  an  injury  received  by  such 
brakeman,  while  making  a  coupling  with  It,  al- 
though the  conductor  was  no  longer  on  the 
train  when  the  accident  occurred.  Donahoe  v. 
Old  Colony  R.  Co.  (1891)  153  Mass.  356.  The 
argument  by  which  the  defendant  undertook  to 
support  the  theory,  viz.:  It  was  not  to  be  ex- 
pected that  the  plaintiff  would  attempt  to  un- 
couple the  car  without  a  specific  order  from  he 
conductor, — was  thus  disposed  of  by  the  court : 
"The  jury  were  not  bound  to  assume  that  the 
<x>nductor  expected  the  whole  work  to  stop  be- 
cause he  had  temporarily  leic  the  train  for  the 
purpose  stated.  The  jury  might  well  find  that 
what  was  done  by  the  plaintiff  and  the  other 
tnen  upon  the  train  was  done  in  the  ordinary 
course  under  the  circumstances,  and  that  the 
injury  to  the  plaintiff  was  a  natural  and  proxi- 
mate result  of  the  omission  to  inform  him  of  tne 
broken  draw-bar.  It  was  admitted  at  the  trial 
that  the  plaintiff  'was  injured  In  attempting  to 
uncouple  the  car  from  the  engine,  so  that  the  en- 
gine might  go  and  do  something  else.'  " 

The  negligence  of  a  master  In  putting  a  com- 
tnon  laborer  at  work  about  a  machine,  without 
Instructing  him  as  to  Its  operation,  does  not 
render  him  liable  for  an  injury  to  the  latter 
which  does  not  result  from  his  unskllfulness. 
Arizona  Lumber  &  T.  Co.  v.  Mooney  (1895, 
Ariz.)  42  Pac.  932. 

A  master  is  not  bound  to  give  warning  and  in- 
structions to  a  young  and  inexperienced  servant 
concerning  dangers  of  the  employment,  where 
they  are  of  such  a  nature  as  to  render  injury 
very  Improbable,  and  only  come  from  negligence 
which  the  master  has  no  reason  to  expect.  Sid- 
dail  T.  Pacific  Mills  (1894)  162  Mass.  878. 

Negligence  in  failing  to  instruct  a  boy  seven- 
teen years  of  age  as  to  the  danger  of  his  work 
•cannot  be  predicated  of  a  case  where  he  falls 
off  a  hand-car  In  running  it  back  to  a  switch 
to  get  out  of  the  way  of  an  approaching  train, 
from  which,  as  it  has  been  properly  flagged,  the 
men  on  the  hand-car  are  in  no  danger.  If  his 
fall  was  caused  through  his  head  being  affected 
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by  his  position,  that  is  a  result  which  the  em* 
ployer  was  not  bound  to  anticipate.  Briggs  t. 
Newport  News  &  M.  V.  Co.  (1894)  16  Ky.  L. 
Rep.  618. 

Failure  of  a  railroad  company  to  give  an  em- 
ployee at  work  on  its  tracks  notice  of  the  ap- 
proach of  a  train,  and  the  running  of  the  train 
at  a  prohibited  rate  of  speed,  does  not  render 
the  company  liable  for  the  death  of  such  em- 
ployee, where  he  at  first  got  out  of  the  way,  and 
afterwards  got  In  front  of  the  engine  when  It 
was  only  a  few  feet  distant.  East  St.  Louis 
Connecting  R.  Co.  v.  Eggman  (1895)  58  lU. 
App.  69. 

A  boy  about  fourteen  years  old.  who  was  in- 
jured by  coming  Into  contact  with  uncovered 
cog-wheels  revolving  alongside  a  narrow  passage, 
through  which  his  duties  took  him,  Is  not  en- 
titled to  have  the  Jury  charged  as  follows : 
"If  no  Instruction  was  given  the  plaintiff  as  to 
the  route  In  going  to  and  from  the  machine  at 
which  he  was  injured,  except  'to  do  as  the  other 
boy  before  him  did,'  and  be  did  so  and  was  in- 
jured, there  was  negligence  on  the  defendant's 
part."  It  might  have  been  that,  though  thus 
injured,  he  was  injured  by  no  negligence  on  the 
part  of  the  defendant,  but  by  negligence  on  his 
own  part.  Sullivan  v.  India  Mfg.  Co.  (1873) 
113  Mass.  396. 

In  Fordyce  v.  Yarbo rough  (1892)  1  Tex.  Civ. 
App.  260,  a  charge  was  disapproved  which  failed 
to  Indicate  that  the  liability  of  a  railway  com- 
pany for  Its  negligent  omVssion  to  inform  Its 
servants  of  extra  hazards  to  arise  from  the  use 
of  a  car  of  an  unusual  and  more  than  ordinarily 
dangerous  construction  depended  on  whether 
such  omission  proximately  caused  the  injury 
sued  for. 

A  finding  of  the  Jury  that  the  efficient  cause 
of  the  injury  -was  the  plaintiff's  own  negligence 
will,  of  course,  prevent  him  from  recovery  on 
the  theory  of  the  employer's  breach  of  his  duty 
to  insti'uct.  Adams  v.  Clymer,  1  Marv.  (Del.) 
80. 

The  same  principle  is  assumed  In  many  of  the 
cases  already  cited,  in  which  the  defense  raised 
was  contributory  negligence. 

X.  Duty  of  instruction  considered  with  refer- 
ence to  the  doctrine  of  common  employment. 

It  is  well  settled  that  the  duty  of  Instruction, 
wherever  It  exists,  is  to  be  classed  among  the 
positive,  absolute,  or  non-assignable  duties  of 
the  master. 

The  master  cannot  escape  the  responsibility, 
If  there  was  one  upon  him,  of  notifying  the  serv- 
ant of  the  risks  of  the  work  by  merely  delegat- 
ing it  to  one  of  the  other  servants,  but  if  the 
duty  thus  delegated  was  performed  the  plaintiff 
had  all  the  notice  requisite  for  his  safety.  Sul- 
livan V.  India  Mfg.  Co.  (1873)  113  Mass.  396; 
Verdelli  v.  Gray's  Harbor  Commercial  Co. 
(1897)  115  Cal.  517 ;  Lebbering  v.  Struthers 
(1893)  157  Pa.  312;  Felice  v.  New  York  C.  & 
H.  R.  R.  Co.  (1897)  14  App.  Dlv.  345;  Emma 
Cotton  Seed  Oil  Co.  v.  Hale  (1892)  56  Ark.  232 ; 
Pullman  Palace  Car  Co.  v.  Laack  (1892)  143 
111.  242,  18  L.  R.  A.  215;  Atlas  Engine  Works 
V.  Randall  (1885)  100  Ind.  293.  50  Am.  Rep. 
798 ;  Keller  v.  Qaskill  (1898)  20  Ind.  App.  502  : 
Olson  V.  St.  Paul,  M.  &  M.  R.  Co.  (1888)  38 
Minn.  117 ;  Consolidated  Coal  Co.  v.  Wombacher 
(1890;   134  111.  57. 

In  Wheeler  v.  Wason  Mfg.  Co.  (1883)  135 
Mass.  297,  the  defendant  presented  the  question 
whether  a  master's  duty  of  giving  notice  to  his 
servant  of  risks  and  perils  to  which  the  latter 
will  be  exposed  in  the  course  of  his  employment, 
when  such  duty  exists,  Is  an  absolute  one,  or 
whether  It  is  merely  the  duty  of  taking  reason- 
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able  and  proper  pains  to  Inform  the  .serTant  of 
tliem.  This  question  arose  in  three  forms  :  (1) 
In  the  refusal  to  Instruct  the  jury  that.  If  the 
defendant's  foreman  directed  a  coservant  of  the 
plalntlflP  to  give  proper  Instruction  and  caution 
to  the  plaintiff,  the  latter  could  recover  by  rea- 
son of  such  coservant's  failure  to  do  so,  if  he 
was  a  competent  person  for  that  purpose ;  (2) 
In  the  instructioD,  that.  If  there  were  dangers 
in  the  business  known  to  the  defendant,  which 
by  reason  of  the  plaintiff's  inexperience  were 
unknown  to  him,  and  which  by  the  exercise  of 
ordinary  care  he  couid  not  have  known,  the  de- 
fendant is  bound  at  its  peril  to  give  him  rea- 
sonable warning  of  them :  and  (3)  in  the  ex- 
clusion of  the  evidence  of  what  the  foreman  told 
the  coservant  to  do,  in  Instructing  the  plaintiff. 
The  court  said :  "That  question  was  somewhat 
considered  In  Coombs  v.  New  Bedford  Cordage 
Co.  (1869)  102  Mass.  572,  596  [3  Am.  Rep. 
606].  But  the  question  here  is  the  more  gener- 
al one,  whether  it  is  an  af&rmatlve.  positive 
duty  resting  upor  the  master,  for  the  nonper- 
formance of  which  he  will  be  liable,  or  whether 
it  can  be  delegated  to  a  proper  substitute,  and 
he  be  thereby  relieved  from  responsibility.  We 
are  of  opinion  that  the  duty  resting  upon  the 
master  is  not  merely  one  of  reasonable  care  and 
diligence  to  give  a  proper  notice ;  but  that  he 
is  responsible  in  case  the  servant  suffers  through 
a  want  of  receiving  a  proper  notice  of  the  risks 
to  which  he  Is  exposed.  The  servant  does  not 
assume,  and  Is  not  to  bear  the  risk  of,  unknown 
and  undisclosed  perils :  but  he  is  held  to  take 
those  risks  which  he  knows,  or  which,  by  the  ex- 
ercise of  ordinary  care,  he  ought  to  know,  to 
be  Incident  to  the  nature  of  the  business  In  the 
place  where  and  the  manner  in  which  It  Is  car- 
ried on.  The  master's  duty  Is  to  provide  ma- 
chinery which  Is  reasonably  safe  and  proper  ;  and 
If  the  use  of  it  is  attended  with  special  peril, 
such  as  his  servants  ought  to  know,  and  If  there 
Is,  accordingly,  under  the  circumstances  of  the 
particular  case,  a  duty  resting  upon  him  In  re- 
spect to  giving  notice  to  the  servants  of  such 
special  peril,  that  duty  is  not  discharged  by  dele- 
gating the  performance  of  It  to  a  third  person. 
The  servants  should  not  be  held  to  assume  and 
undertake  to  bear  the  risk  of  latent  and  con- 
cealed perils,  merely  because  the  master  takes 
reasonable  care  and  pains  to  give  notice  of  them. 
It  Is  more  reasonable  to  hold  that,  where  the 
danger  is  known  to  the  master  and  unknown  to 
the  servant,  the  master  should  be  held  to  see 
to  it  that  the  servant,  when  put  upon  work 
which  exposes  him  to  danger,  should  be  in- 
formed of  It.  The  master  must  not  expose  his 
servant  to  an  unreasonable  risk.  Where  the 
servant  is  as  well  acquainted  as  the  master  with 
the  dangerous  nature  of  the  machinery  or  in- 
strument used,  or  of  the  service  In  which  he  Is 
engaged,  he  cannot  recover.  But  where  the 
master  employs  a  servant  in  the  use  of  machln- 
erv  which  he  knows,  but  the  servant  does  not 
kn:3w.  to  be  attended  with  peculiar  danger,  we 
are  all  of  opinion  that  he  must  be  held  respon- 
sible for  an  injury  which  occurs  in  consequence 
of  his  failure  to  see  to  it  that  a  proper  notice 
Is  given." 

The  fact  that  a  track-walker  has  failed  to  do 
his  duty  in  giving  notice  of  a  possible  danger 
to  trains  from  the  falllni;  of  a  rock  near  the 
track  will  not  excuse  the  company,  if  It  does 
actually  fall.  The  company  being  bound  to  re- 
move such  a  danger,  a  breach  of  Its  duty  in  this 
respect  Is  not  to  be  condoned  because  the  serv- 
ant deputed  to  look  out  for  the  danger  has  also 
failed  In  his  duty.  Bean  v.  Western  N.  C.  R. 
Co.   (1890)   107  N.  C.  781. 

In  Brennan  v.  Gordon  (1890)  118  N.  Y.  489, 
8  L.  R.  A.  818,  It  was  held  that  there  was  error 
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in  a  charge  given  at  the  request  of  defendant 
that  '*lf  the  Jury  find,  as  matter  of  fact,  that 
the  plaintiff  was  put  under  instruction  of  m 
competent  instructor,  and  that  the  instructor, 
was  as  well  acquainted  as  defendants 
with  the  nature  and  character  of  the 
service  which  he  undertook  to  perform,  he 
cannot  recover."  The  court  said :  "The  Jury 
couid  not  otherwise  understand  this  instruction 
than  to  mean  that  the  defendants*  whole  duty 
to  the  plaintiff  was  performed  when  they  as- 
signed as  competent  an  Instructor  to  plaintiff* 
as  the  defendants  were.  This  was  erroneous 
in  two  respects.  The  degree  of  the  Instructor's 
competency  was  gauged  by  the  competency  of 
the  defendants.  The  plaintiff  was  entitled  to 
have,  and  the  defendants  were  bound  to  provide 
him  with,  an  instructor  competent  to  teach  the 
art  of  managing  an  elevator,  regardless  of  the 
competency  of  the  defendants  In  that  respect, 
and  of  which  there  was  no  proof  whatever  in 
the  case.  But  the  defendants  were  not  only 
bound  to  furnish  plaintiff  with  an  instructor 
absolutely  competent  to  manage  an  elevator,  but 
the  defendants  were  also  bound  to  provide  sucb 
an  Instructor  for  a  reasonable  length  of  time 
to  teach  the  plaintiff  how  to  manage  the  ele- 
vator, and  that  the  Instructor  should  be  guilty 
of  no  negligence  to  the  Injury  of  the  plaintifT 
while  he  was  being  Instructed.  These  relations 
spring  from  the  fact  that  during  this  period  the 
instructor  is  doing  the  work  and  standing  In 
the  place  of  the  defendants,  the  masters." 

Evidence  that  an  employer  referred  a  servant 
to  an  experienced  fellow  employee  for  informa- 
tion as  to  the  proper  manner  of  dealing  with  s 
misspent  charge  of  dynamite,  and  that,  in  con- 
sequence of  following  the  Instruction  given,  the 
servant  was  killed.  Is  Insufficient  to  support  s 
charge  of  negligence  on  the  employer's  part. 
Welch  V.  Grace  (1897)  167  Mass.  590. 

Some  superior  employees  are  treated  as  repre- 
sentatives of  the  master  in  respect  to  this  par- 
ticular duty,  though  in  other  respects  they  may* 
be  mere  servants. 

Thus.  It  Is  held  that  one  who  has  power  to 
employ  and  discharge  laborers,  and  is  the  fore- 
man in  bis  department,  has  the  duty  of  the 
master  devolved  on  him  to  instruct  employees 
as  to  the  danger  of  the  employment.  Fort  Smith 
Oil  Co.  V.  Slover  (1893)  58  Ark.  168. 

In  another  state  where  the  courts  apply  the 
same  doctrine  as  to  the  effect  of  vesting  a  su- 
perior servant  with  the  power  of  employing  and 
discharging  his  subordinates.  It  has  been  held 
that  the  superior  servant  Is  none  the  less  a 
vice  principal  in  respect  to  the  duty  of  instruc- 
tion because  the  employing  and  discharging  are 
subject  to  the  consent  and  approval  of  the  su- 
perintendent. International  &  G.  N.  R.  Co.  v. 
HInsIe  (1891)  82  Tex.  623,  where  the  plain- 
tiff was  ordered  to  paint  cars  without  being  in- 
structed as  to  a  rule 'requiring  men  working  on 
side-tracks  to  set  out  signal  flags. 

Compare  Olson  v.  St.  Paul.  M.  St  M.  R.  Co. 
(1888)  38  Minn.  117  (foreman  of  gang  shovel- 
ing snow, — vice  principal  in  regard  to  the  duty 
of  notifying  his  subordinates  of  rules)  ;  Consoli- 
dated Coal  Co.  V.  Wombacher  (1890)  134  III. 
57  (night  pit-boss  In  a  mine — a  vice  principal 
In  regard  to  warning  miners  of  the  dangers  from 
a  loose  overhanging  rock)  :  BJbJlan  v.  Woon- 
socket  Rubber  Co.  (189u)  164  Mass.  214  (man 
In  charge  of  machine  like  that  which  plaintiff 
was  handling — vice  principal  when  deputed  by 
the  foreman  to  instruct  the  plaintiff). 

Similar  rulings  have  been  made  as  to  the  ob- 
ligation to  warn  In  regard  to  sporadic,  transi- 
tory dangers  affecting  the  safety  of  the  place  of 
work. 

The  duty  of  keeping  the  employees  on  a  see- 
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tkm  of  a  railroad  Informed  as  to  the  moTement 
of  trains  oTer  that  section  either  under  a  gener- 
al or  temporary  time  table  is  positive  and  non- 
assignable. Northern  P.  R.  Co.  ▼.  Charles 
(1892)  7  n.  8.  App.  350,  61  Fed.  Rep.  562.  2  C. 
C.  A.  380 ;  E'rost  v.  Oregon  Short  Line  ft  U.  N. 
B.  Co.  (1895)  60  Fed.  Rep.  036;  Baltimore  St 
0.  U.  Co.  ▼.  Camp  (1895)  31  U.  8.  App.  218, 
65  Fed.  Rep.  952.  18  C.  C.  A.  238. 

Compare  subd.  X.  of  the  note  In  48  L.  R.  A. 
303. 

So,  also,  though  In  some  respects  the  engineer 
and  flreman  of  a  special  engine  are  fellow  senr- 
ants  of  a  section  hand,  yet.  In  giving  him  warn- 
ing of  the  use  of  the  trade  by  a  special  train, 
they  discharge  a  nonassignable  personal  or 
positive  duty  of  the  railroad  company  in  Its 
corporate  capacity.  Turner  ▼.  Norfolk  &  W.  R. 
Co.  (1895)  40  W.  Ya.  675.  The  court  said: 
**It  has  been  well  said  that  1%  would  be  a 
monstrous  doctrine  to  hold  that  a  railroad  com- 
pany could  frame  such  schedules  as  would  In- 
evitably, or  even  probably,  result  in  collisions 
or  loss  of  life.  Lewis  v.  Selfert  (1887)  116  Pa. 
647.  Having  prepared  anu  promulgated  its 
schedule,  it  must  adhere  to  it.  and  if  It  makes 
a  change  or  violates  such  schedule,  it  Is  its  posi- 
tive doty  to  notify  all  wno  may  be  aflPected 
thereby  of  such  change.  When,  In  contraven- 
tion of  its  schedule.  It  sends  a  'wild  engine'  over 
its  track  unexpectedly.  It  is  in  duty  bound  to 
warn  all  Its  employees  who  are  rightfully  on 
and  using  the  track  about  Its  business,  whether 
in  charge  of  engine,  train,  or  hand-car,  of  the 
diange  In  the  schedule,  ant«  if  it  intrusts  this 
duty  to  others,  by  bell,  whistle,  or  otherwise, 
it  makes  such  others  Its  vice  principals  to  that 
extent,  and  if  they  fall  to  discharge  this  duty 
the  company  must  answer  for  their  negligence 
unless  It  be  shown  that  the  injured  person  con- 
tributed thereto.  For  Instance,  if  the  company 
had  failed  to  notify  Foreman  Alley,  by  bell, 
whistle,  or  otherwise,  of  the  presence  of  a  spe- 
cial train  or  obstruction  on  the  track,  and  he 
had  been  Injured  thereby,  he  could  recover,  un- 
less the  defendant  showed  that  he  was  under  ex- 
press instructions  to  be  on  the  lookout  for  such 
special  trains,  and.  as  a  matter  of  precaution, 
to  flag  around  curves  and  through  cuts.  In 
such  case  he  would  fall,  not  because  of  being  a 
fellow  servant  with  the  engineer,  but  from  con- 
tributing to  his  negligence.  The  company  must 
protect  its  employees  from  all  dangers  created 
by  Itself  or  Its  authorized  agents  or  agencies 
which  such  employees  cannot  themselves  fore- 
see, or.  by  the  use  of  ordinary  prudence,  avoid. 
For  it  must  furnish  them  a  safe  place  to  work. 
To  send  *wild  engines'  and  trains  without  any 
manner  of  warning  or  precaution  over  tracks 
already  rightfully  occupied  by  other  employees 
is  negllge'nce  in  the  highest  degree  criminal,  in 
utter  disregard  of  human  Jlfe  or  limb,  and 
worthy  of  the  severest  penalties  the  law  can 
possibly  inflict ;  and  it  Is  made  less  criminal  by 
the  degree  of  precaution  taken  to  give  the  nec- 
essary warning,  and  only  becomes  excusable 
when  the  measures  adopted  are  sufficient  to  pro- 
tect sudi  employees  from  threatened  danger, 
provided  they  are  free  from  fault  themselves." 

(See,  however,  cases  cited  in  X.  c,  supra.) 

The  same  principle  Is  applicable  where  the 
duty  of  warning  Is  voluntarily  undertaken  by 
a  person  not  in  the  master's  employ.  Here,  the 
fact  that  another  person  performs  a  duty  in- 
cumbent on  a  railroad  company  to  warn  a  serv- 
ant of  another  employer  while  working  upon  it 
that  trains  are  approaching  will  not  absolve 
the  company  from  liability  If  the  warning  was 
not  heard,  and  the  servant  is  consequently  In- 
jured. Speed  V.  Atlantic  ft  P.  R.  Co.  (1879)  71 
Mo.  303.  The  court  pointed  out  that,  under  the 
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circumstances,  the  relation  between  the  rallwtj 
company  and  the  contractor  stood  several  of 
the  usual  tests  which  are  applied  In  determin- 
ing whether  one  person  is  the  servant  of  another. 
The  company's  superintendent  had  the  right  to 
direct  the  manner  In  which  the  work  should  bo 
done.  The  contractor's  services  were  due  to 
the  company  alone.  The  subordinate  employees 
of  the  contractor  were  selected  by  the  company 
and  were  liable  to  discharge  by  the  company. 
Moreover,  the  defendant  being  a  railway  com- 
pany, the  case  was  controlled  by  another  prin- 
ciple also.  The  contractor  "was  transacting  a 
part  of  the  business  of  the  company,  a  common 
carrier,  not  as  a  lessee  of  the  road  and  rolling 
stock,  or  either,  but  simply  in  loading  and  un- 
loading freight  which  the  company  transported 
as  a  common  carrier."  As  a  common  carrier, 
it  was  observed  "the  law  imposes  certain  obliga- 
tions and  liabilities  upon  the  defendant,  of 
which  it  is  extremely  doubtful  whether  it  can 
relieve  itself  while  it  continues  to  be  a  com- 
mon carrier,  by  any  agreement  with  a  third  per- 
son. The  doctrine  might  well  apply  that,  whero 
the  law  imposes  a  liability  upon  a  company,  in 
which  it  vests  a  franchise  with  exclusive  privi- 
leges, it  cannot  escape  responsibility  by  dele- 
gating to  others  the  power  to  transact  a  portion 
of  the  business  In  which  it  is  engaged,  if  the 
business  to  be  transacted  by  the  employee  be  but 
a  part  of  the  general  business  in  which  the  com- 
pany is  engaged.  If  the  company  should  lease 
the  entire  road,  or  an  entire  portion  of  tho 
road,  to  another  company,  it  would  cease  to  be 
liable  as  a  common  carrier,  as  to  the  whole  or 
such  portion ;  but  it  cannot  parcel  out  its  busi- 
ness to  agents,  and  be  a  common  carrier,  with- 
out the  liabilities  of  a  common  carrier." 

A  corollary  of  the  doctrine  that  the  duty  of 
instruction  is  absolute  Is  that,  in  cases  where 
the  injured  employee  is  an  infant  or  inexper- 
ienced, the  rule  as  to  fellow  servants  "only 
holds  good  when  it  appears  that  such  employee 
has  been  properly  instructed  by  his  employer  as 
to  the  dangers  of  his  employment,  or  has  ac- 
quired knowledge  of  such  dangers  from  other 
sources."  Jones  v.  Florence  Mln.  Co.  (1886)  68 
Wis.  268.  57  Am.  Rep.  269. 

HtfUce,  the  mere  fact  that  a  defect  in  a 
machine  is  due  to  the  fault  of  a  coemployee  will 
not  absolve  a  master  from  the  duty  of  instruttt- 
Ing  a  servant,  where  the  danger  resulting  from 
the  defect  is  one  which  Is  not  within  his  com- 
prehension. BJbJlan  v.  Woonsocket  Rubber  Co. 
(1895)  164  Mass.  214. 

The  practical  operation  of  the  doctrine  that 
the  duty  of  Instruction  and  warning  Is  non- 
assignable is  considerably  modifled  by  the  prin- 
ciple that  the  master  is  not  bound  to  supervise 
personally  the  details  of  his  business.  It  would 
be  out  of  place  to  discuss  at  any  length  in  this 
connection  the  results  which  follow  from  the 
application  of  this  principle,  and  we  shall  con- 
tent ourselves  with  citing  the  few  cases  in 
which  it  touches  upon  the  subject  of  the  present 
note. 

A  master  is  not  liable  for  the  negligence  of  a 
fellow  servant  of  the  injured  servant  in  falling 
to  give  a  warning  signal  as  it  was  his  duty  to 
do.  Hermann  v.  Port  Blakely  Mill  Co.  (1896) 
71  Fed.  Rep.  853. 

A  railroad  company  Is  not  liable  for  Injuries 
caused  by  the  negligence  of  a  fireman  in  omit- 
ting to  sound  a  bell  or  whistle  for  the  purpose 
of  notifying  an  employee  of  the  approach  of  a 
moving  engine.  Green wald  v.  Marquette,  N.  4 
O.  R.   Co.    (1882)    49  Mich.   197. 

Contrast  Turner  v.  Norfolk  ft  W.  R.  Co. 
(1895)  40  W.  Va.  675,  eupra.- 

Where  a  servant  undertakes  th^  work  of  put- 
ting damaged  cars  on  a  certain  track  in  a  yard* 
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the  receipt  of  iDSDfflcient  notice  as  to  the  pre- 
«iae  defect  in  some  particular  car  which  he  has 
to  handle  is  to  be  treated  as  the  neglect  of  a 
fellow  servant,  and  the  risk  must  fall  within  the 
ordinary  rule,  inasmuch  as  it  is  an  incident 
of  the  service  which  was  entered  upon,  that 
broken  cars  might  be  put  in  the  wrong  place  in 
the  yard,  and  Insufficient  notice  of  the  defects 
in  them  might  be  given.  Such  an  omission  of 
notice  relates  to  matters  of  detail,  and  Is  one 
which  cannot  be  glveu  in  advance.  It  is  there- 
fore not  like  an  omission  to  give  instructions  to 
an  inexperienced  hand  as  to  the  general  danger 
to  which  his  work  will  expose  him.  Yeaton  y. 
Boston  d:  L.  R.  Corp.  (1883)  135  Mass.  418. 

An  employer  owning  a  coal  dock,  the  struc- 
tures and  machinery  upon  which  are  undergo- 
ing repairs  and  rebuilding  made  necessary  by  a 
storm,  Is  not  guilty  of  negligence  in  failing  to 
warn  a  new  and  inexperienced  employee  at  work 
upon  a  chute,  of  the  presence  In  such  chute  of 
the  slack  of  a  cable  attached  to  the  machinery 
of  the  dock,  and  of  the  danger  of  its  suddenly 
liftfng  by  the  starting  of  the  machinery,  where 
the  machinery  is  not  In  regular  operation,  and 
such  lifting  of  the  cable  is  uot  one  of  the  inci- 
dents of  such  operation,  regularly  or  occasion- 
ally occurring,  but  arises  from  the  engineer's 
adjusting  the  cable  upon  the  drums  and  leaving 
it  for  a  time  lying  In  the  chute,  and  plaintifTs 
position  is  safe  until  the  starting  of  the  engine, 
and  the  employer  has  no  notice  of  the  presence 
of  the  cable  in  the  chute,  and  could  not  rea- 
sonably anticipate  It, — espe::lally  where  such 
employee  is  not  ordered  to  take  a  position  over 
the  chute.  Porter  v.  Silver  Creek  &  M.  Coal  Co. 
(1893)  84  Wis.  418.  (Two  Judges  dissented  on 
the  ground  that  the  master  was  bound  to  know 
that  the  machinery  might  start  at  any  moment 
-and  Imperil  plaintiff.) 

Where  a  servant  Is  injured  in  obeying  a  mere 
foreman  not  having  the  station  of  a  vice  prin- 
cipal, who,  without  sufficient  instruction,  had 
ordered  him  to  perform  a  specially  dangerous 
service,  not  within  the  scope  of  his  employment, 
the  fault  is  that  of  a  fellow  servant,  not  of  the 
master.     Crown  v.  Orr  (1893)  140  N.  Y.  450. 

See,  however.  Union  P.  R.  Co.  v.  Fort  (1873) 
17  Wall.  553,  21  L.  ed.  739.  C.  B.  L. 
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City    of    NEW    ORLEANS    et  a{.,  Appt9. 
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,La.  Ann ) 


-^Tlie  city  off  New  Orleans  baa  tlie  pow- 
er to  BMrnieu  tlie  limits  beyond  wliicli 
liouMes  off  prostitution  slinll  not  be 
permitted.  An  ordinance  of  that  character 
merely  asserts  the  municipal  functions  to 
secure  public  order,  decency,  and  morals,  and 
violates  none  of  the  guaranties  of  the  rights 
of  person  and  property  contained  in  the  Fed- 
eral and  state  Constitutions.  City  Charter, 
Act  No.  45  of  1896,  S  16 ;  the  similar  provi- 
sion in  previous  charters ;  Black,  Const.  Law, 
p.  301;  1  Dill.  Mun.  Corp.  S  310. 

(November  21,  1898.) 

APPEAL  by  defendants  from  a  judgment 
of  tlie  Civil  District  Court  for  the  Parish 

*Headnotc  by  Millbr,  J. 

NoiB. — As  to  power  of  a  city  over  houses  of 
111  fame,  see  also  People  v.  Hanrahan   (Mich.) 
4  L.  R.  A.  751,  and  note, 
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of  Orleans  enjoining  theenforoement  of  an  or- 
dinance changing  the  limits  within  whieh 
houses  of  prostitution  are  permitted.  12«- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  J.  MoLonshlin  &nd 
Samnel  L.  Gilmore  for  appellants. 

Messrs.  E.  Howard  MoCaleb,  E.  How- 
ard MoCaleb,  Jr.,  and  Rene  C.  Metojrer 
for  appellee  and  intervener. 

• 

Miller,  J.,  delivered  the  opinion  of  the 

court: 

The  defendants  appeal  from  the  judgment 
maintaining  the  injunction  restraining  the 
enforcement  of  the  ordinance  of  the  common 
council   changing   the   limits   beyond  which 
lewd  women  are  prohibited  from  residing. 
From  an  early  period  it  lias  been  the  policy 
of  the  councils  of  the  city  to  assign  limits 
for   houses  of   prostitution,  by  prohibiting, 
under   prescribed   penalties,   the  location  of 
such   houses   beyond   the   designated  limits. 
The  ordinance  earliest  in  date  on  this  sub- 
ject to  which  our  attention  has  been  directed 
was  passed  in  1857.     There  were  changes  in 
the  limits  in  subsequent  years,  and  the  last 
ordinance   which   gave   rise   to   the  present 
controversy    prescribed    the  south   side    of 
Custom  House  street,  to  the  North  side  of 
St.  Louis,  and  from  Basin  to  the  lower  aide 
of  Robertson    street,  as  the    limits  beyond 
which  houses  of  prostitution  were  prohibit- 
ed.    This,  as  we  understand  it,  extended  the 
permitted   limits   of   previous  ordinances  so 
as  to  include  St.   Louis  street,  from  which 
such  houses  had  been  excluded  by  the  ordin- 
ance passed  shortly  preceding  that  the  city 
U  now  seeking  to  enforce.    This  lafit  ordin- 
ance restricts  the  limit  assigned   to  these 
houses  by  the  previous  ordinances  by  sub- 
stituting   "hetween    Basin    and    Robertson 
streets"  for  the  more  enlarged   space  com- 
prised between  the  river  in  front  and  the  rear 
of  the  city,  designated  by  earlier  ordinance? , 
although  St.  Louis  street  is  embraced  in  the 
last  ordinance,  not  in  the  ordinance  immedi- 
ately  preceding  the  last   enactment.     It  is 
daimea   that    St.   Louis    street  never   waa 
within  the  space  assigned  for  these  houses. 
We  derive  a  different  impression,  but  whether 
or  not  included  in  the  earlier  ordinances  can 
exert  no  appreciable    influence  on  o\ir  de- 
cision. 

The  plaintifT,  a  property  owner,  and  a 
resident  on  Treme  street,  intersecting  St. 
Louis  street,  and  half  a  square  from  St. 
Louis  street,  alleges,  in  his  petition  for  the 
injunction,  ihe  close  proximity  of  his  dwell- 
ing to  that  portion  of  St.  Louis  street  brougl'^t 
within  the  area  in  which  houses  of  pros- 
titution are  to  be  allowed  by  the  ordinance 
he  proposes  to  enjoin:  that  his  locality  has 
been,  and  is,  free  from  such  houses ;  *  that 
their  introduction  ii*  calculated  to  render 
his  property  unfit  for  his  family  dwelling, 
and  greatly  depreciates  its  value;  that  the 
ordinance  excludes  a  large  portion  of  the 
area  in  which  houses  of  prostitution  were 
previously  permitted,  at  the  same  time  en- 
larging the  limits  so  as  to  embrace  St.  Louis 
street;  that  the  city,  by  the  previous  ordin* 


1896. 


L'HoTB  V.  New  Oblbahb. 


91 


«nc8s  deBignating  the  limits  and  excluding 
St.  Louis  street,  had  exhausted  the  legii-Ia- 
tive  power  in  respect  to  the  subject ;  and  the 
petition  charges  that  the  ordinance  is  op- 
pressive, unjust,  and  violative  of  the  protec- 
tion to  persons  and  property  accorded  by  the 
Constitution  of  the  t/nited  States  and  of  the 
state.  There  is  an  intervention  by  a  reli- 
gious corporation  owning  and  maintaining  a 
church  near  to  St.  Louis  street,  between  Rob- 
ertson street;  and  another  intervention,  by 
another  property  owner  in  the  same  neigh- 
borhood. The  allegations  in  the  petitions  of 
intervention  present  the  subject  in  a  differ- 
ent phase,  and  allege  the  injury  to  prop- 
erty within  the  designated  area,  arising 
from  confining  houses  of  prostitution  as  pro- 
posed by  the  ordinance.  Thus,  the  theory  of 
the  plaintiff's  petition  is  that  l^e  city  has 
no  power  to  change  the  limits  of  houses  of 
prostitution;  the  position  of  the  interveners 
is,  there  should  be  no  limits  for  such  houses. 
Tlie  city  and  the  officials  sought  to  be  re- 
strained by  the  injunction  except  to  the  juris- 
diction of  the  civil  district  court,  on  the 
ground  that  the  injunction  souc^ht  is  direct- 
ed against  the  enforcement  of  a  penal  stat- 
ute, that  the  petition  discloses  no  cause  of 
action,  and  on  other  grounds  unnecessary  to 
notice.  The  judgment  maintained  the*  in- 
junction, and  this  appeal  followed. 

It  is  clear  that  the  civil  district  court  has 
no  jurisdiction  to  restrain  prosecutions  for 
<?rime  confided  by  the  law  to  the  criminal 
courts.  No  prevention  of  such  prosecutione 
is  attempted.  The  plaintiff  seeks  the  in- 
junction for  the  protection  of  his  rights  of 
property,  menaced,  as  he  conceives,  by  an  il- 
1e^  ordinance.  The  right  of  the  citizen  to 
that  protection  is  toe  clear  to  permit  dis- 
pute, and.  in  our  view,  the  petition  contains 
all  that  is  essential  to  secure  relief  at  our 
hands,  if  the  allegations  in  tihe  petition  are 
supported.  1  High,  Inj.  §  68.  The  regula- 
tion of  houses  of  prostitution  would  seem  to 
he  so  doeely  connected  with  public  order 
and  decency,  the  policy  announced  by  the 
ordinance  has  been  so  long  exerted  in  all 
large  cities  of  our  country,  and  the  power 
has  had  such  frequent  recognition  in  the 
charters  of  this  city,  that  it  would  seem  the 
power  itfself  cannot  be  -iuccesisfiillv  contro- 
verted. City  Charter  1870,  5  12;  Td.  1882, 
*§  8;  Id.  1896.  §  16.  We  have,  however, 
ariven  careful  attention  to  the  argfument  that 
urges  objection  to  all  such  legislation,  and 
which  directs  attention  to  the  grounds  of 
opposition  deemed  specially  applicable  to 
the  ordinance,  the  execution  of  which  is 
wught  to  be  arrested.  That  there  are  limi- 
tations to  the  power  asserted  by  this  ordin- 
ance may  he  conceded.  It  does  not,  how- 
pver,  readily  occur  to  the  mind  that  confinin'' 
liouses  of  this  character  within  certain  lim- 
its, by  the  appropriate  ordinance,  is  viola- 
tive of  any  of  the  constitutional  guaranties 
invoked  in  this  discussion  before  us.  The 
ordinance  neither  sanctions  nor  undertakes 
to  punish  vice.  The  power  to  puni««h  vice, 
not  in  the  form  of  an  offense,  denied  by  the 
arrgiiment  and  enforced  by  the  authorities 
we  find  in  the  briefs,  is,  in  our  view,  entirely 
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distinct  from  the  function  the  ordinance  as- 
serts as  belonging  to  municipal  government, 
by  the  express  terme  of  the  city  charter.  It 
is  urged,  too,  the  ordinance  is  a  license  for 
vice,  and  hence  illegal.  Tiedenian,  Pol. 
Power,  p.  291.  Undoubtedly,  the  oourt 
should  refuse  its  aid  to  any  ordinance  if  of 
the  character  asserted  by  the  argument.  The 
vice,  the  subject  of  this  ordinance,  beyond 
the  reach  of  penal  statutes,  is  simply  sub- 
jected by  this  ordinance  to  that  restraint  de- 
manded by  the  public  interest.  Tlie  un- 
fortunate class  d«Llt  with  by  the  ordinance 
must  live.  They  are  not  denied  shelter,  but 
assigned  that  portion  of  the  city  beyond 
which  they  are  not  permitted  to  establish 
their  houses.  Thus  viewed,  the  ordinance 
cannot  be  deemed  open  to  the  objections  that 
it  either  punishes  or  grants  a  license  to  vice 
beyond  the  competency  of  the  council. 

Again,  it  is  urged  that  the  ordinance  is 
oppressive,  unreasonable,  and  hence  not  to 
be  enforced,  because  it  seeks  to  confine  the 
depraved  women  in  too  narrow  limits.  We 
find  the  testimony  of  this  tendency  in  the 
record.  If  the  ordinance  is  lawful,  this 
question  of  space  is,  in  our  opinion,  confided 
to  the  council,  and  not  for  the  courts.  At 
any  rate,  we  find  no  basis  in  the  record  to 
authorize  the  conclusion  that  the  judgment 
of  the  council  on  this  question  is  erroneous. 
There  is  the  general  proposition  assert9<l 
by  the  argument  that  the  correct  policy  h  to 
diffuse  the  houses  throughout  the  city,  al- 
though the  anticipated  presence  of  the 
houses  within  half  a  square  of  the  plaintiff's 
residence,  and  though  on  a  different  street, 
prompted  this  suit  and  vigorous  opposition 
of  the  plaintiff.  We  cannot  accept  the  view 
of  public  policy  announced  by  the  argument 
for  the  plainUff,  and,  on  that  ground,  set 
aside  the  action  of  the  council. 

The  argument  is  advanced  that  hou$>es 
once  used  for  immoral  uses,  the  subject  of 
the  ordinance,  can  never  regain  a  reputable 
character;  that  the  primary  ordinance  of 
this  character  gave  the  neighborhood  it  des- 
ignated, and  to  the  property  within  its  lim- 
its, an  ineffaceable  stigma,  depreciating  for 
all  time  the  value  of  the  property;  and  hence 
it  is  argued  that  ^^his  first  concession  of  pri- 
vate right  for  the  public  good  is  enough,— 
that  is,  the  first  exercise  of  power  by  the 
council  is  exhaustive  of  its  power  over  the 
subject.  The  character  of  the  houses  within 
the  limits  first  assigned  is  fixed  forever.  It 
is  hence  contended  the  limits  cannot  be 
changed,  least  of  all  extended,  involving,  as 
it  would,  a  fresh  and  mint'cessary  sacrifice 
of  private  right.  The  effect  of  the  argu- 
ment, while  conceding  the  function  of  muni- 
cipal government  to  assign  limits  for  such 
houses,  is  to  affirm  that  this  important 
municipal  function,  once  exerted,  can  iiM'er 
be  again  exercised.  The  limits,  we  are  told, 
must  remain  as  originally  fixed,  irrespectivti 
of  all  those  changes  and  public  needs  apt  to 
arise,  and  to  demand  modifications  of  limits 
assigned  years  previously, for  uses  admitting 
of  no  suppression,  but  which  can  be  restrict- 
ed as  to  locality.  It  seems  to  us.  if  the  func- 
tions asserted  by  the  ordinance  can  be  once 
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exerted  as  the  argument  concedea,  the  more 
reasonable  conclusion  is  that  the  function 
may  again  be  called  into  exercise,  to  meet 
the  changed  conditions  time  has  called  into 
existence,  and  which  appeal  for  appropriate 
action  to  the  municipal  authorities.  We 
cannot  therefore  assent  to  the  proposition 
that,  because  limits  for  these  houses  were  as- 
signed perhaps  more  than  three  quarters  of 
a  century  ago,  therefore  the  council  cannot 
furnish  in  1896  the  legislation  demanded  by 
the  public  interest. 

There  remains  the  argument  addressed  to 
us,  varied  in  form,  but  maintaining  the  gen- 
eral proposition  that  the  ordinance  operates 
to  deprive  the  citizen  of  his  property;  that 
is,  to  depreciate  its  value, — the  same  as  de- 
privation in  legal  e/fect.  We  can  readily 
appreciate  there  might  Y>e  an  arbitrary  ex- 
ercise of  this  power  that  would  warrant  an 
appeal  to  the  courts.  Thus,  to  extend  these 
limits  so  as  to  embrace,  without  any  appar- 
ent reason,  if  reason  could  exist,  portions  of 
the  city  always  devoted  to  private  residences, 
schools,  churches,  and  other  lawful  uses, 
might  well  be  deemed  oppresnive  and  an 
abuse  of  the  power  of  municipal  cfovern- 
ment;  but.  as  we  understand  this  ordinance, 
in  its  main  features  it  is  restrictive, — that 
is,  confines  these  houses  within  narrower 
bounds.  True,  it  takes  in  St.  Louis  street, 
or,  as  we  believe,  one  side  of  the  street  ex- 
cluded by  the  ordinance  immediately  pre- 
ceding that  now  sought  to  be  enforced.  If 
it  be  true  that  St.  Louis  street — that  is,  both 
sides  of  it — ^was  always  without  the  area  in 
which  these  houses  were  permitted,  it  is  none 
the  less  true  that  St.  Louis  f^treet  has  always 
been  in  close  proximity  to  the  space  allotted 
to  houses  of  prostitution.  An  extension  of 
the«e  limits,  so  as  to  take  in  that  street,  or 
rather  that  portion  of  it  always  alongside  of 
the  area  for  these  houses,  and  at  the  same 
time  greatly  diminishing  that  area  as  pre- 
viously delineated,  does  not  strike  us  as  ar- 
bitrary, or  as  calling  for  any  substantial 
sacrifice  of  private  rights  beyond  that  re- 


quired by  antecedent  ordinances.  To  what- 
ever  extent,  however,  the  right  of  private 
pi;operty  may  be  deemed  affected  by  this  la«t 
ordinance,  it  must  be  borne  in  mind  that  it 
is  their  great  power  of  government  given  to^ 
presence  the  morals,  hesSth,  and  lives  of  the 
community  that  requires  the  surrender  of 
right  by  the  citizen  supposed  to  be  exacted 
by  this  ordinance.  To  that  police  power  all 
must  yield  obedience.  As  put  in  the  text- 
books, and  enforced  by  all  decisions:  Evenr 
citizen  holds  his  property  subject  to  the  prop- 
er exercise  of  the  police  power,  exerted  eitlier 
by  the  legislature  or  by  the  subordinate 
political  corporations.  It  is  settled  that 
police  laws  and  regulations,  though  they 
may  disturb  the  enjoyment  of  imiividuat 
rights,  are  not  unconstitutional.  They  do 
not  expropriate  property  for  public  u^e.  If 
the  individual  sustains  injury,  it  is  deemed 
damumn  absque  injuria;  or  in  the  theory 
of  the  law,  the  injury  to  the  owner  is  deemed 
compensated  by  the  public  benefit  the  regu- 
lation is  designed  to  subserve.  1  DiM. 
Mun.  Corp.  §  03.  It  is  our  conclusion,  on^ 
every  aspect  of  the  case,  tliat  the  ordinance 
is  the  exercise  of  lawful  power,  and  no 
gi'ound  exists  to  enjoin  the  execution  of  that 
the  ordinance  proposes.  Id.  S  310;  Black, 
Const.  Law,  p.  301 ;  D«va.rris.  Stat.  p.  455. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  of  the  lower  court 
in  favor  of  plaintiff  be  ret'er«cd,  and  the  in- 
junction obtained  by  plaintiff  issued  be  dis- 
solved, his  suit  be  dismissed,  and  that  ^he 
judgment  of  the  louver  court  dismissing  the 
interventions,  and  dissolving  the  injunctioT> 
jorranted  on  the  prayer  of  one  of  them,  be  af- 
firmed, and  that  plaintiff  ])uy  coets. 

Kiol&olls,Ch.  J.,  concurs  in  thejud^nnent, 
but  declines  to  sign  it,  for  reasons  orally  as- 
signed   from    the    l)ench.     Blanohard,    J.» 

concurs   in  the  judgment,   also,  for  reasons 
also  assigned  from  the  bench. 

Rehearing  denied  January  9,  1809. 
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*!•  A  perKon  or  corporation  emffaired 
In  ffarnlKlilnir  natnral  flras  to  Btoves, 
heaters,  pipf^s.  etc.,  for  purposes  of  domestic 
light,  heat,  and  fuel  In  a  dwelling  house.  Is 
bound  to  exercise  anch  care,  skill,  and  dili- 
gence in  all  its  operations  as  is  called  for  by 

*Headnotea  by  McWhortbr.  J. 


the  delicacy,  difficulty,  and  dangeronsness  ot 
the  nature  of  the  business,  that  injury  tc^ 
others  may  not  be  caused  thereby :  that  is  to 
say,  If  the  delicacy,  difficulty,  and  danger  are 
extraordlnarly  great,  extraordinary  skill  tin& 
diligence  are  required. 

If  the  defendant,  so  fnmf slif ngr  ancH 
fras,  nefcliffently  and  enrelesslT  Baf-- 
fer  and  permit  a  greater  amount  of  pressure^ 
of  said  gas  to  be  furnished  than  is  reasonably 
proper  for  said  purpose,  by  reason  whereof^ 
the  house  or  building  being  so  furnished  la 
consumed  or  injured  by  Are.  resulting  fron» 
such  negligence,  the  defendant  Is  liable  in 
damages  for  such  loss. 


Note. — The  above  case  seems  to  be  a  novel 
one  as  respects  the  liability  for  fire  caused  by 
illy  regulated  pressure  of  gas  used  for  fuel. 

As  to  the  general  subject  of  negligence  in  the 
escape  and  explosion  of  gas,  see  Ohio  Gas  Fuel 
Co.  V.  And.-^ws  (Ohio)  29  L.  R.  A.  337,  and 
44  L.  R.  A 


note :  also  Schmeer  v.  Gas  Light  Co.  (N.  Y.)  8<V 
L.  R.  A.  653:  Consolidated  Gas  Co.  ▼.  Crocker 
(Md.)  .^1  L.  R.  A.  785:  Consumers'  Gas  Trust 
Co.  T.  Perrego  (Ind.)  82  L.  R.  A.  146 ;  and  Plna* 
Bluff  Water  &  L.  Co.  v.  Schneider  (Ark.)  88  L,. 
R.  A.  366 
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Z,  If  Bitcli  defendant  snller  and  permit 
itii  rearulntors  or  otlier  appliances  to 

be  and  remain  for  an  unreasonable  time  In 
sucb  condition  that  they  do  not  control  the 
amount  and  pressure  of  gas  so  furnished,  so 
that  more  than  a  safe  and  proper  amount  of 
gas  is  so  furnished,  the  defendant  Is  guilty  of 
negligence,  and  liable  In  damages  for  In- 
juries proximately  caused  by  such  negligence. 

4.  If  anela  Injury  la  tlie  natnral  eonae- 
qnence  of  aueh  neirllfirence»  and  such  as 
might  have  been  foreseen  and  reasonably  an- 
ticipated as  the  result  of  such  negligence, 
then  such  negligence  must  be  regarded  as  the 
proximate  or  direct  cause  of  the  Injary,  In 
the  absence  of  Intervening  negligence. 

9.  Tlie  mere  fact  that  a  bnlldlnff  so 
furnlalied  Tritli  iraa  waa  set  on  Are 
from  the  gas  Is  not  sufficient  to  Justify  the 
Inference  that  an  Increased  pressure  of  gas 
caused  the  fire. 

^  In  tlie  trial  of  an  action  agralnst  a 
eorporatlon  so  furnishing  natural  gas  to 
a  dwelling  house,  for  damages  causing  the 
destruction  of  such  house  by  flre  by  negligently 
'  permitting  too  great  a  pressure  of  gas.  It  Is 
not  competent  to  prove  by  a  witness  the  bare 
fact  of  what  pressure  the  gauge  of  another 
gaa  company  usually  Indicated. 

(December  14,  1808.^ 

ERROR  to  the  Circ.iit  Court  for  Monon- 
galia County  to  review  a  judgment  in 
iayor  of  plaintifif  in  an  action  brought  to  re- 
cover damages  for  the  loss  of  a  house  alleged 
to  have  been  burned  through  defendant's  neg- 
ligence.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  B.  Fleming  and  U.  K.  Ar- 
aett,  Jr.,  for  plaintilT  in  error: 

The  person  who  uses  natural  gas,  and  seeks 
to  recover  damages  by  reason  ot  the  explo- 
sion thereof,  "must  show  that  he  is  free  from 
fault." 

Lebanon  Light,  Heat  A  P.  t^o.  ▼.  Leap 
(Ind.)  20  L.  R.  A.  342,  note,  which  refers  to 
Bartlett  v.  Boston  Gaslight  Co.  122  Mass. 
209. 

The  negligence  of  the  tenant  is  imputed 
to  the  owner. 

Simpson  v.  Hand,  0  Whart.  311.  36  Am. 
Dec.  231. 

The  tenant  having  control  of  the  property, 
it  is  his  duty  to  take  care  of  it  and  prevent 
damage  from  such  causes. 

McGahan  v.  Indianapolis  Natural  Oas  Co. 

(Ind.)  20  L.  R.  A.  357;  Bartlett  v.  Boston 

<}aslight  Co.  117  Usjaa.  533,  19  Am.  Rep.  421. 

If  the  appellant  was  negligent  in  the  care 
of  ita  line  &nd  in  not  controllin;;  the  flow  of 
gas.  still  the  tenant's  leaving  the  house  unoc- 
cupied all  day  with  the  gas  burning,  knowing 
that  the  pressure  of  the  gas  varied,  was  negli- 
gence on  his  part,  and  such  negligence  beins 
the  intervening  cause  should  have  prevented 
a  recovery. 

Oerity  v.  Haley,  29  W.  V«.  98;  Hesser  v. 
Orafton,  33  W.  Va.  548:  Snoddy  v.  Hunt- 
ington, 37  W.  Va.  Ill;  Easihum  v.  Norfolk 
d  W.  R,  Co.  34  W.  Va.  681 ;  Cooley,  Torts,  p. 
673. 

Testimony  as  to  the  condition  of  the  gas 
and  the  gas  pressure  in  other  houses  was  not 
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only  irrelevant,  but  it  was  calculated  to  preju- 
dice the  jury. 

Lebanon  Light,  Heat,  d  P.  Co.  ▼.  Leap 
(Ind.)  29  L.  R.  A.  342,  note  referring  to  the 
cafie  of  Emerson  y.  Lotoell  Gaslight  Co.  3 
Allen,  410;  Hunt  v.  Lotoell  Gaslight  Co.  8 
Allen,  169,  86  Am.  Dec.  697. 

It  does  not  appear  that  at  any  other  time 
the  pressure  of  gas  was  so  great  as  upon  that 
occasion,  according  to  the  testimony  of  said 
witnesses.  If  this  be  the  case  no  rule  of  dil- 
igence or  care  would  make  appellant  liable. 

Hutchinson  v.  Boston  Gaslight  Co.  122 
Mass.  219. 

Messrs.  Ooz  A  Baker,  for  defendant  in  er- 
ror: 

The  demurrer  was  properly  overruled. 

Bnyder  v.  Wheeling  Electrical  Co.  43  W. 
Va.  661,  39  L.  R.  A.  499;  1  Hogg,  Pleading 
ft  Forms,  §  140;  Berns  y.  Gasion  Gas  Coal 
Co.  27  W.  Va.  286;  Davis  v.  Chiwrnieri,  46 
Ohio  St.  470;  Ware  y.  Gay,  11  Piok.  106; 
McOa/uley  v.  Davidson,  10  Minn.  418. 

A  gas  company  is  bound  to  exercise  such 
care,  skill,  and  diligence  in  all  its  operations 
and  in  the  transaction  of  all  it-^  business  as 
is  called  for  by  the  delicacy  and  difficulty  of 
the  nature  of  its  business. 

8  Am.  &  Eng.  Enc.  Law,  p.  1273 ;  ChishoUn 
v.  Atlanta  Gaslight  Co.  67  Ga.  28;  Holly  y. 
Boston  Gaslight  Co.  8  Gray,  123,  69  Am.  Dec. 
223;  Emerson  v.  Lowell  GMlight  Co.  3  Al- 
len, 410;  Butcher  v.  Providence  Gas  Co,, 
12  R.  I.  149,  34  Am.  Rep.  626;  Dillon  v. 
Washington  Gaslight  Co.  1  MacArth.  626; 
Ohio  Gas  Fuel  Co.  v.  Andrews  (Ohio)  29  I^ 
R.  A.  337,  note;  H olden  v.  Liverpool  New 
Gas  d  Coke  Co.  3  C.  B.  16 ;  Broum  v.  New  York 
Gaslight  Co.  Anthon,  N.  P.  366 ;  Blenkiron  y. 
Great  Central  Gas  Consumers  Co.  2  Fost.  ft 
F.  437 ;  Oil  City  Gas  Co.  v.  Robinson,  99  Pa. 
1 :  Koelsch  v.  Philadelphia  Co.  162  Pa.  366, 
18  L.  R.  A.  769;  MissisHnewa  Min.  Co.  v. 
Patton,  129  Ind.  472 ;  StrawbriJge  v.  Phila- 
delphia, 13  Phila.  173 ;  Smith  v.  Boston  Gas- 
light Co.  129  Mass.  318;  Mose  ▼.  Hastings  d 
St.  L.  Gas  Co.  4  Fost.  ft  F.  324;  Kibele  v. 
Philadelphia,  106  Pa.  41. 

Contributory  negligence  on  the  part  of  the 
plaintiff,  which  of  itself  defeats  his  recovery, 
must  be  the  proximate  cause  of  the  injury, 
and  the  burden  of  proof  of  contributory  neg- 
ligence rests  with  the  defendant. 

Snyder  v.  Pittsburgh,  C.  d  St.  L.  R.  Co.  11 
W.  Va.  14 ;  Blaine  v.  Chesapeake  d  0.  R.  Co. 
9  W.  Va.  252;  Sheff  v.  Huntin;fton,  16  W. 
Va.  307 ;  Washington  v.  Baltimore  d  0.  R.  Co. 
17  W.  Va.  190;  Tompkins  v.  Kanawha  Board, 
21  W.  Va.  224;  Johnson  v.  Baltimore  d  0.  R. 
Co.  26  W.  Va.  571 ;  Doioney  v.  Chesapeake  d 
0.  R.  Co.  28  W.  Va.  732. 

MoWhorter,  J.,  delivered  the  opinion  of 
the  court : 

Franklin  Barrickman  brought  his  action  of 
trespass  on  the  case  in  the  circuit  court  of 
Monongalia  county  against  the  Marion  Oil 
(Ik>mpany,  claiming  damages  for  the  destruc- 
tion of  a  dwelling  house,  owned  by  him,  by 
fire,  occasioned  by  the  negligence  of  the  de- 
fendant in  furnishing  natural  gas  at  said 
house  for  domestic  purposes.    On  the  18th  of 
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February,  1896,  defendant  appeared,  and  de- 
murred to  the  declaration,  and  to  each  count, 
in  which  plaintiff  joined  and  of  which  the 
court  took  time  to  consider.  Ou  the  24th  of 
the  same  month  the  court  overruled  the  de- 
murrer, and  the  defendant  pleaded  to  the 
general  issue.  Plaintiff  filed  an  amended  dec 
laration,  when  defendant  again  demurred  to 
plaintiff's  whole  declaration,  and  to  each 
count,  which  demurrers  were  overruled  by  the 
court,  and  defendant  entered  its  plea  of  not 
guilty  to  boththedeclarationand  the  amended 
declaration.  A  jury  was  duly  impaneled, 
the  case  tried,  and  on  the  20th  of  February, 
1897,  the  jury  rendered  a  verdict  for  plain- 
tiff, and  assessed  his  damage^  at  ^'1.000.  De- 
fendant moved  the  court  to  set  aside  the  ver- 
dict, and  grant  it  a  new  trial,  because  the 
verdict  was  contrary  to  the  law  and  the  evi- 
dence, for  permitting  improper  evidence  to 
go  to  the  jury,  for  rejecting  proper  and  ma- 
terial evidence  offered  by  defendant,  because 
the  court  gave  several  impropei  instructions 
on  behalf  of  the  plaintiff,  and  rejected  and 
refused  to  give  proper  instru(;tionrt  offered 
by  defendant,  and  in  not  giving  instructions 
asked  for  by  defendant  in  the  form  os  pre- 
pared by  defendant,  and  in  modifying  and 
making  changes  therein  and  additions  there- 
to, and  in  giving  them  in  such  changed  and 
modified  form ;  which  motion  to  set  aside  the 
verdict  and  grant  a  new  trial  was  overruled 
and  denied,  and  defendant  excei>ted,  and  the 
court  entered  a  judgment  on  said  verdict 
against  the  defendant.  Defendant  took  nine 
several  bills  of  exception,  which  were  severally 
signed,  sealed,  and  made  a  part  of  the  record. 
The  defendant  applied  for  and  obtained  a  writ 
of  error,  assigning  as  error  the  overruling 
of  the  demurrers  to  the  declaration  and  the 
amended  declaration,  and  to  each  count;  the 
permitting  of  improper  evidence  on  behalf  of 
plaintiff  to  go  to  the  jury,  as  set  out  in  bills 
of  exception  5,  6,  7,  8,  and  9;  in  giving 
plaintiff's  instructions,  and  each  of  them, 
and  in  refusing  defendant's  instructions  3,  4, 
6,  6,  7,  8.  9,  10,  11,  12,  and  13,  and  each  of 
them ;  and  in  reJFusing  to  give  defendant's  in- 
struction No.  8  in  the  form  prepared  and  re- 
quested by  defendant,  and  in  amending  the 
same  by  making  addition  thereto  by  the  court, 
and  in  giving  same  to  the  jury  in  the  form  as 
shown  by  bill  of  exception  No.  4.  It  is 
claimed  that  the  demurrer  to  the  declaration 
and  to  each  count  should  have  been  sustained. 
There  are  three  counts,  two  in  the  original 
and  one  in  the  amended  declaration;  and  it 
is  claimed  by  appellant  that  these  counts  are 
inconsistent  (especially  the  one  in  the  amend- 
ed declaration)  with  those  contained  in  the 
orignal  declaration.  In  ihe  latter  ( the  orig- 
inal) it  is  averred  that  the  dwelling  hou««e 
destroyed  was  the  property  of  the  plaintiff, 
and  makes  no  mention  of  the  fact  that  it  was 
occupied,  or  in  possession  of  a  tenant  or 
agent.  In  the  amended  decIa»*ation  it  is 
averred  to  be  the  property  of  and  owned  by 
plaintiff,  while  it  is  in  the  possession  of  one 
Milton  Hinehart,  as  the  lessee  thereof,  and 
from  the  plaintiff.  It  is  no  less  the  property  of 
plaintiff,  oeing  in  the  possession  of  plaintiff 
by  his  tenant,  than  if  the  possession  was  held 
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by  him  in  person,  and  the  third  count,  or 
amended  declaration,  is  simply  to  sliow  the 
manner  of  the  poesesaion  of  the  owner  of  the 
property,  and  is  an  eminently  proper  count. 
It  IB  insisted  that  because  it  is  averred,  in 
substance,  in  all  the  oounte,  that  it  was  the- 
duty  of  defendant  to  control  and  regulate 
the  quantity  and  pressure  of  gas  in  sucb^ 
manner  that  only  such  quantity  and  pres- 
sure as  was  necessary  for  fuel  and  domestic 
heat  for  said  dwelling  house  should  be  fur- 
nished, the  demurrers  should  have  been  sus- 
tained that  the  degree  of  diligence  set  forth 
in  each  count  is  greater  than  is  required  by 
law.  Appellant  says  that,  "if  it  can  be 
claimed  that  because  natural  gbA  is  a  very 
dangerous  substance,  eto.,  and  that,  under 
certain  circumstances,  more  than  ordinary 
care  can  be  required  of  a  person  or  company 
furnishing  it,  such  a  rule  would  not  apply 
in  this  oase,  as  it  is  shown  the  appellant  only 
had  what  is  known  as  a  'high- pressure  line' 
for  ite  own  use,  and  that  the  appellee  and  a 
few  other  householders  in  a  small  village 
were  allowed  to  connect  therewith  for  their 
own  accommodation  bv  means  cf  their  own 
gas  line,  called  a  'service  line.'  and  which 
was  as  much  a  'gas  line'  as  was  the  appel- 
lant's main."  This  may  all  be  well  said  in 
the  course  of  the  trial  on  the  merite  of  the 
case,  but  not  on  demurrer.  It  nowhere  ap- 
pears in  the  declaration  that  defendant  had 
only  what  is  known  as  a  "hi^h-pressure  line" 
for  ite  own  use,  and  a  few  householders  con- 
nected with  it  for  their  own  accommoda- 
tion. The  theory  of  the  declaration  is  that 
defendant  was  in  possession  of  certein  wells 
producing  natural  gaa,  and  was  engaged  in 
the  business  of  furnishing  gas  through  its 
pipe  lines  to  consumers  for  fuel  and  domestic 
heating  purposes  for  consideration,  and  it  is 
averred  that  it  was  so  furnishing  such  gas 
to  the  said  dwelling  house,  the  property  of 
said  plaintiff,  under  contract,  for  valuable 
consideration,  and,  being  so  engaged,  it  was 
the  duty  of  defendant  to  properly  control 
and  regulate  the  quantity  and  pressure  of 
the  said  natural  gas  so  far  as  same  was  nec- 
esary  for  fuel  and  domestic  heat,  which 
should  be  so  furnished  by  it  to  and  for  said 
dwelling  house;  and  then  it  is  averred  that 
on  the  day,  ete.,  and  at  the  county  of  Monon- 
galia, the  defendant  wrongfully,  negligently, 
anl  unlawfully  caused,  suffered,  ana  per- 
mitted the  said  natural  gas  to  run,  flow,  and 
pass  out  of  and  from  the  said  wells  producing 
natural  gas,  and  out  of  and  from  the  said 
lines  of  pipe,  machinery,  and  apparatus  of 
which  the  defendantwas  possessed,  in  and  into 
and  through  the  said  burners,  heaters,  stoves, 
grates,  pipes,  lines  of  pipe  of  plaintiff  ( which 
were  averred  to  be  in  good  repair,  and  fit  for 
the  purposes  for  which  they  were  used), in 
so  great  and  large  quantities,  and  with  so 
great  a  pressure,  that  the  said  burners,  heat- 
ers, etc.,  of  plaintiff  were  then  and  there 
forced  open,  broken,  thrown  apart,  and  burst, 
and  by  reason  thereof  the  said  great  and 
large  quantities  of  gas  did  escape  and  pass 
out  of  said  pipes,  burners,  etc.,  in  and  into 
the  said  dwelling  house,  and  was  ignited, 
burned,  and  exploded  by  the  fires  then  and 
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there  lawfully  kept,  and  being  in  the  burn- 
ers, heaters,  etc.,  by  which  means  the  said 
house  was  burned  and  destroyed.  "The  ob- 
ject of  the  declaration  is  to  set  forth  the  facts 
whidi  constitute  the  cause  of  action  so  that 
they  may  be  understood  by  the  party  who  is 
to  answer  them,  by  the  jury  who  are  to  as- 
certain the  truth  of  the  allegations,  and  the 
court,  who  is  to  pronounce  judgment."  Hogg 
Pleading  ft  Forms,  §  140;  Berna  v.  G<i8ton 
Gas  Coal  Co.  27  W.  Va.  285;  Snyder  v. 
Wheeling  Electrical  Co.  43  W.  Va.  661, 
39  L.  R.  A.  499.  The  declaration  in  the  case 
at  bar  is  sufficient,  and  the  court  did  not  err 
io  overruling  the  demurrers. 

The  second  assignment  is  that  the  court 
erred  in  permitting  the  evidence  mentioned 
in  appellant's  bills  of  exception  numbered  5, 
6,  7,  8,  and  0,  and  in  each  of  them,  to  go  to 
the  jury.  That  contained  in  bill  No.  6  re- 
lates tocertain  questions  asked  witness  Mrs. 
Berry,  who  lived  some  300  or  400  yards  from 
the  house  that  was  destroyed,  and  that  was 
furnished  with. gas  from  the  same  pipe  line. 
Witness  was  asked  what  the  gas  pressure 
was  that  day,  at  her  home,  about  the  time  of 
the  fire,  and  shortly  before.  She  stated  that 
it  was  very  high;  that  she  burned  it  in  the 
cooking  stove  in  the  kitchen.  "How  high 
was  it,  and  what  did  you  do  at  your  house, 
Mrs.  Berry?"  Answer:  "Well,  when  I  went 
out,  the  stove  was  red  hot,  and  the  wall  was 
burning  behind  the  stove."  She  was  asked 
to  describe  to  the  jury  how  the  gas  was  act- 
ing in  the  kitchen  stove,  and  what  it  was  do- 
ing. Answer:  "Why  the  gas —  The  stove 
was  red  hot,  and  it  was  burnt  behind  the 
stove  when  I  went  out."  She  also  said :  "I 
first  throwed  water  on  the  fire,  I  guess."  Also 
certain  testimony  of  E.  O.  WiMman,  who 
was  supplied  with  gas  at  his  blacksmith  shop, 
from  the  same  line,  and  200  or  250  yards 
from  the  Barrickman  house  that  was  burned, 
where  he  was  asked:  "How  was  the  pres- 
sure at  your  house  that  day  at  the  time,  or 
shortly  before,  the  fire?"  Answer:  "The  gas, 
I  think,  was  stronger  than  usual.  Also  the 
same  bill  sets  iorut  certain  questions  asked 
of  witness  Mrs.  Rosa  Sutton,  who  lived  about 
100  yards  from  the  Barrickman  house,  and 
was  furnished  gas  from  the  sair.e  main,  who 
was  asked  to  state  what  the  condition  of  the 
gas  pressure  was  about  the  time,  or  shortly 
before,  the  house  was  burned.  Answer:  "It 
was  very  high.  Was  over  the  stove  at  work, 
and  it  was  so  high  that  it  shook  the  stove- 
lids,  and  I  got  out  of  the  way  of  it.  I  turned 
it  off,  and  then  went  to  the  other  fires,  and 
c-ould  not  get  it  r^^lated,  and  I  turned  it  off 
from  the  house.  When  I  heard  of  the  fire,  I 
turned  it  off  from  the  house."  Plaintiff's 
counsel  also  propounded  the  four  following 
questions  to  the  same  witness,  and  received 
the  following  answers,  as  set  out  in  said  bill 
No.  6: 

0.  Where  did  you  go  from  the  dwelling? 
A.  To  the  store. 
Q.  How  was  it  there? 
A.  Just  the  same  as  in  the  house. 
0*  What  was  the  condition  of  the  gaslights 
in  the  store? 
A,  Well,  to  high  they  blowed  out. 
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Q.  When  you  went  to  the  stove  in  the 
kitchen,  how  was  the  gas  acting? 

A.  I  said  that  I  was  trying  to  regulate  it 
in  the  stove,  and  went  to  the  sitting  room, 
and  could  not  regulate  it  there,  and  came 
back  to  the  stove,  and  turned  it  off  from  the 
grate. 

Also  witness  Charles  Hall,  minister  of  the 
Methodist  Protestant  Church,  who  lived 
about  100  yards  from  the  house  that 
burned, — two  houses  between  them.  Wit^ 
ness's  house  was  supplied  witli  natural  gas 
from  the  same  main  which  furnished  the 
Barrickman  house,  and  he  was  asked: 
"What  was  the  condition  of  the  gas,  and 
where  were  you?"  Answer:  "I  was  sick  that 
morning,  lying  on  a  cot  in  the  room  where 
one  of  my  fires  was.  I  kept  two  fires, 
one  in  the  stove  and  sitting  room.  My 
brother  was  with  me.  He  was  reading  by 
the  fire.  Noticed  the  fire  come  on.  I 
thought  he  didn't  notice  it,  as  he  was  read- 
ing, and  I  spoke  to  him,  and  directed  the  fire 
to  be  turned  lower.  The  pressure  seemed 
higher  than  usual." 

Also,  in  the  same  bill,  witness  Jacob  Bar- 
rickman, who  lived  125  or  150  yards  from 
the  house  that  burned,  and  was  supplied 
with  gas  from  the  same  main  line,  and  got 
home  about  half  past  11  o'clock,  day  of  fire, 
was  asked: 

Now,  Mr.  Barrickman,  when  you  cami 
home,  what  was  the  pressure  in  your  house? 

A.  Well,  I  guess,  when  I  came  home,  it 
seemed  to  be  higher  than  usual. 

Q,  I  will  get  you  to  state  to  the  jury  what 
the  pressure  and  condition  of  the  gas  was 
about  the  time  the  fire  broke  out  in  the  Bar- 
rickman house,  and  shortly  before. 

A.  Well,  I  guess  about  11,  or  between  II 
and  12  o'clock,  it  came  on  very  strong,  high 
pressure,  stronger  than  it  usually  came  on 
in  the  store  building  there. 

This  testimony  so  excepted  to  refers 
to  the  condition  of  the  gas  as  to  the 
force  and  pressure  at  the  time  of  the 
fire;  no  regulator  on  the  main  pipe  in- 
tervening between  the  house  burned  and 
houses  occupied  or  referred  to  by  the  wit- 
nesses. Appellant  cites  the  case  of  Emerson 
V.  Lowell  Oaslight  Co.  3  Allen,  410,  to  sus- 
tain its  position.  That  case  is  not  applica- 
ble. It  was  for  damages  sustained  by  sick- 
ness introduced  and  sufi'ered  in  a  certain^ 
building  by  inhaling  the  gas  that  escaped 
into  the  house,  but  evidence  that  the  inmates 
of  another  house  were  made  sick  in  conse- 
quence of  inhaling  the  gas  that  escaped  into 
their  house  from  the  same  defect  in  defend- 
ant's pipes  was  held  inadmissible.  "The  evi- 
dence should  be  limited  to  the  effect  of  thega* 
upon  those  who  have  in  common,  and  under 
similar  circumstances,  inhaled  it,"  Hunt  v, 
Lowell  Oaslight  Co.  8  Allen,  169,  86  Am.  Dec. 
697.  The  condition  and  pressure  of  the  gas 
in  the  neighboring  houses  at  the  time  of  the 
fire,  there  being  no  intervening  regulator 
or  hindrance  to  the  force  of  the  gas  between 
the  burned  house  and  the  other  houses  men- 


09 


West  Vibgimia  Supbbmb  Coubt  op  Appeals. 


Dbg«, 


tioned,  would  clearly  indicate  what  il  was 
at  the  house  of  plaintiff,  and  I  see  no  valid 
objection  to  the  answering  of  che  questions. 
Bill  of  exceptions  No.  6  relates  to  the  tes- 
timony of  plaintiff,  which  refers  to  what  took 
place  between  plaintiff  and  Charles  J.  Meeks, 
an  employee  of  defendant,  who  bad  been 
•asked  by  plaintiff  to  go  to  the  house,  and  see 
if  the  fixtures  were  safe;  complaint  having 
been  made  about  a  leak  of  gas.  Witness  was 
asked  and  answered  questions    as    folloMrs: 

Q.  What  was  done  in  reference  to  the  leak? 

A.  He  called  my  attention  to  the  leak,  and 
says,  "It  is  not  safe," — the  way  Charlie  spoke 
to  me ;  and,  says  I,  ^'Charlie,  if  it  is  not  safe, 
I  want  you  to  take  the  gas  out  of  the  house 
until  you  know  it  is  saf^."  I  told  him  to  shut 
the  gas  out  of  our  house  until  he  knowed  it 
was  safe. 

Q.  State  whether  or  not  it  was  repaired 
after  that. 

A.  It  was  repaired  after  that. 

Q.  State  whether  'or  not  Meeks  approved 
•of  it  after  it  was  repaired. 

A.  He  did. 

Appellant  insists  that  it  owed  no  duty  to 
appellee  in  reference  to  service  line  and  gas 
fittings  in  the  house  and  about  the  store,  and 
that  anything  that  Meeks  did  towards  re- 
pairing them  was  done  for  and  as  the  em- 
ployee of  appellee,  or  for  his  accommoda- 
tion, and  neither  his  acts  nor  declarations 
would  bind  appellant.  Meeks  testified  that 
he  was  not  the  agent  of  defendant;  that  he 
was  an  employee,  a  laborer.  Ft  is  true,  he 
did  so  much  of  skilled  work  for  defendant  as 
to  connect  the  service  pipes  with  the  main 
'line,  which  was  his  only  duty  connected  there- 
with; but,  as  alleged  in  the  declaration, 
plaintiff  was  the  owner  of  and  put  in  the 
pipes,  burners,  etc.,  in  his  house,  by  himself, 
or  his  tenant,  and  it  was  his  duty  to  keep 
the  same  in  good  order  and  repair.  Meeks 
was  only  the  agent  of  defendant  in  the  line 
of  his  duties  in  its  employ,  and  could  not  be 
called  to  the  service  of  another  without  the 
con-sent  of  defendant,  and  it  was  improp- 
•er  to  admit  as  testimony  before  the  jury 
what  Meeks  told  plaintiff  in  relation  to  the 
<;ondition  and  repairs  of  the  fixtures  of  plain- 
tiff in  his  house  and  on  his  premises. 

Bill  of  exceptions  No.  7  relates  to  the  evi- 
dence of  E.  O.  Wiedman,  who  was  asked 
what  the  gauge  at  the  regulator  showed  the 
pressure  to  be  at  the  time  of  the  fire,  the 
liouse  still  burning,  but  nearly  burned  down, 
answered,  "The  hand  was  on  tlie  other  side 
of  the  pin,"  and  witness  was  asked  "whether 
that  gauge  registered  more  than  180  pounds, 
or  whether  that  was  all  it  could  register." 
He  answered,  "There  was  only  180  pounds 
marked  on  it."  Witness  had  stated  that 
once  in  a  while  for  probably  six  months  back 
he  had  gone  to  the  register,  and  generally 
looked  at  what  it  stood  at,  and  the  be<»t  that 
he  could  remember,  outside  of  the  one  time 
he  had  mentioned,  he  had  seen  it  as  low  as 
15  pounds  and  as  high  as  40  or  50 ;  and  was 
asked  and  answered  the  following  questions: 

Q,  From  that  time  on  up  to  the  fire,  when 
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you  examined  the  gauge,  about  what  would 
the  pressure  stand  at? 

A.  Well,  I  have  saw  it  as  low,  I  guess. 

Q.  Usually  about  what,  ordinarily?  You 
have  seen  it  as  low  as  that  and  as  high  as 
that.    About  what  was  it  usually? 

A.  I  suppose  midway  between,  I  reckon. 

To  which  exceptions  were  taken.  Also  the 
following  questions  and  answers  propounded 
to  and  ^iven  by  witness  Reuben  l^aytan  ( in- 
cluded m  same  bill  of  exceptions) : 

Q.  Whether  or  not  you  examined  it  on 
that  day,  and  what  it  registered  ? 

A.  I  went  over  and  looked  at  it,  after  the 
fire  was  all  over. 

Q.  How  shortly  afterwards? 

A.  It  might  have  been  two  hours. 

Q.  Mr.  iJiytan,  wks  part  of  the  house  still 
burning? 

A.  YeSj  sir;  there  was  fire  there  yet  when 
I  went  there. 

Q.  Mr.  Laytan,  how  did  that  gauge  regis- 
ter? 

A.  80  pounds,  when  I  went  there. 

This  examination  of  witnesses  was  on  the 
matter  of  the  flow  of  the  gas,  and  referred  to 
the  register  of  defendant  at  its  regulaitor; 
and,  while  it  was  a  little  after  the  fire, — an 
hour  or  two, — it  was  corroboration  of  wit- 
nesses who  had  testified  to  the  fact  of  an  ex- 
traordinary flow  of  gas  at  and  immediately 
before  the  time  ol  the  fire;  and  I  think  the 
testimony  was  competent,  as  well  as  that 
tending  to  show  what  the  flow  had  been  for 
some  time  before. 

Bill  of  exceptions  No.  8  relates  to  testi- 
mony of  witnesses  J.  M.  Gregg  and  Samuel 
McGara.  Gr^rg,  an  employee  of  the  Union 
Improvement  Company,  engaged  in  furnish- 
ing natural  gas  for  fuel,  light,  and  heating 
in  the  vicinity  of  Morgantown,  had  been  em- 
ployed in  the  office  about  four  years,  and  was 
asked,  "I  will  get  you  to  state  to  the  jury 
what  that  pressure  is  customarily,"  and,  by 
the  oourt,  "What  pressure  is  usually  con- 
tained in  gas  lines  that  furnish  gas  for  do- 
mestic use?"  Answer:  "I  can  only  speak 
from  the  gauge  in  one  office.  All  the  exam- 
inations there  I  made  of  that  gauge  show 
from  a  half  to  a  pound;  sometimes  a  little 
lower  than  a  half  a  pound,  in  cold  weather." 
Witness  McGara  was  asked  and  answered 
the  following  questions,  to  which  exceptions 
were  taken,  as  shown  in  said  bill  No.  8 : 

Q.  I  will  get  you  to  state  to  tiie  jury  what 
pressure  is  used  by  you,  or  is  necessary  to 
operate  an  oil  well, — what  pre.st»ure  without 
fire  and  without  steam. 

A.  Well,  30  pounds  pressure  is  enough  to 
pump  a  well. 

Q.  Mr.  McGara,  from  your  experience  in 
the  gas  business,  I  will  get  you  to  state 
whether  or  not,  in  your  judgment,  30,  or  40, 
or  50,  or  GO,  or  80,  or  180  pounds  of  gas  on 
the  service  line  to  dwelling  house — say  %  to 
%  inch  pipes — is  dangerous. 

A.  I  would  not  let  that  go  into  a  house. 

These  two  witnesses  were  examined  as  ex- 
perts.    Gregg  had  been  emploved  as  book- 
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keeper  in  a  gas  office,  and  as  stated  by  him- 
self, could  only  speak  from  the  (fauge  in  this 
olHce.  Said  be  was  not  an  expert;  did  not 
claim  to  know  what  pressure  would  be  dan- 
gei'ous.  It  is  not  competent  to  prove,  in  this 
case,  the  bare  fact  of  what  the  gauge  of  some 
other  gas  company  might  show,  unless  ac- 
companied by  ttcientific  explanations  or  ex- 
pert testimony  showing  its  *'elevancy;  hence 
the  evidence  of  Gregg  should  not  have  been 
admitted.  Witness  Samuel  UcQara  had 
large  experience,  and  could  be  considered  an 
expert  in  the  use  of  gas,  as  well  as  the  hand- 
ling and  controlling  of  it,  and  bis  testimony, 
excepted  to,  taken  in  connection  with  the  rest 
of  his  testimony,  is  not  exceptionable,  and 
it  was  properly  admitted. 

The  ninth  bill  of  exceptions  relates  to  the 
introduction  by  plaintiff  of  a  receipted  gas 
bill  made  by  defendant  against  E.  0.  Wied- 
man,  dated  January  1,  1896,  for  "the  use  of 
gas  asper  contract  to  February  1st,  1896, 
$3."  Ttiis,  I  presume,  was  iiiiroduced  to 
prove  the  fact  that  defendant  was  furnish- 
ing gas  i€fri  consideration.  Tliis  bill  ^as 
made  cjuite  nine  months  after  the  injury 
complained  of,  and  I  fail  to  see  the  relevancy 
of  it,  even  if  it  were  a  transaction  between 
defendant  and  plaintifT,  instead  of  a  stran- 
ger. Its  admission  was  an  erroi*,  yet,  I 
think,  harmless. 

At  the  request  of  appellee,  the  court  gave 
to  the  jury  the  following  instructions,  num- 
bered 1,  2,  3,  4,  6,  7,  B,  10.  11,  12,  13,  and  14: 
^'  ( 1 )  The  jury  is  instructed  that  a  corpora- 
tion or  person  furnishing  naturul  gas  to  the 
stoves,  heaters,  burners,  pipes,  lines  of  pipe« 
machinery,  or  apparatus  of  another,  to  be 
used  for  the  purpose  of  domestic  heat  and 
fuel  in  a  dwelling  houKe,  is  bound  to  exercise 
such  care,  skill,  and  diligence  in  all  its 
operations  as  is  called  for  by  the  delicacy, 
difficulty,  and  dangerousness  of  the  nature  of 
its  business,  in  order  that  injury  may  not 
be  occasioned  to  others;  that  is  to  say,  if 
the  danger,  delicacy,  and  diflicnlty  is  extra- 
ordinarily great,  extraordinary  skill  and  dil- 
ijrence  is  required.  (2)  The  jury  is  in- 
structed that  it  was  the  duty  of  the  defend- 
ant, as  it  is  of  all  incorporated  companies 
which  are  invested  for  their  own  profit  and 
advantage  with  the  great  and  important 
privilege  of  supplying  a  community  with 
TintiiraT  gas  for  private  habitations,  to  be 
ii^ed  as  fuel  and  dont^^stic  heating,  to  exer- 
cise such  care,  diligence,  ond  skill  in  the  con- 
duct of  its  business  as  is  proportioned  to  the 
danger  or  risk  to  Ihe  property  of  others.  (3) 
Tlie  jury  is  instructed  that  if  they  believe 
from  the  evidence  that  at  the  time  of  the  al- 
Icj^cd  injury  and  burning  of  the  plaintifT's 
dwelling,  mentioned  in  the  declaration,  the 
defendant,  for  a  valuable  consideration,  was 
furnishing  natural  gas  to  the  stoves,  grates, 
biirners,  heaters,  pipes,  lines  of  pipe,  machin- 
ery, or  apparatus  used  for  the  purpose  of 
fuf»l  and  domestic  heat  in  and  about  said 
duelling,  and  that  the  defendant  negligently 
an'i  caielessly  suffered  and  permitted  a 
greater  fimount  ol  pressure  of  said  gas  to  be 
furnished  than  i^  proper  for  said  purpose, 
.ind  that  by  reason  thereof  the  plaintiff's 
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said  dwelling  house  was  consumed  by  fire, 
then  the  jury  mu^t  find  for  the  plaintiff,  and 
assess  his  damages  occasioned  by  such  burn- 
ing. (4)  The  jury  is  ins truoted  that  if  they 
believe  from  the  evidence  that  natural  gas  is 
a  very  dangerous,  volatile,  and  explosive  sub- 
Scjnce,  then  the  person  or  corporation  who 
furnishes  it  for  valuable  consideration  to 
the  stoves,  heaters,  bui-ners,  pipes,  lines  of 
pipe,  machinery  or  apparatus  of  another,  for 
the  purpose  of  fuel  for  domestic  heat,  must 
uoc  such  care,  skill,  attention,  and  diligence 
in  order  that  no  greater  amount  or  pressure 
thereof  shall  be  so  furnished  than  is  proper 
to  be  furnished,  and  in  order  to  prevent  in- 
jury to  the  person  or  property  of  others,  as 
13  proportioned  to  the  danger  of  such  sub- 
stance." '^(6)  If  the  jury  believe  from  the 
e^'idence  that  natural  gas  is  an  extremely 
diingerous  substance,  and  that  the  defendant, 
at  the  time  of  the  burning  alleged  in  the 
acclaration,  was  lurnishing,  for  a  valuable 
consideration,  such  gas  to  Uie  heaters,  burn- 
ers, stoves,  grates,  pipes,  lines  of  pipe,  ma- 
chiBe^,  or  apparatus  of  the  plaintiff,  for  the 
purpose  of  using  such  gas  as  fuel  for  domes- 
tic heat  in  and  M)out  the  dwelling  house  men- 
tioned in  the  declaration  at  the  time  of  such 
burning,  then  it  was  the  duty  of  the  defend- 
ant under  the  law  to  use  such  care,  diligence, 
and  skill,  both  in  providing  proper  machin- 
ery, regulators,  ana  apparatus,  work,  labor, 
and  attention,  in  order  to  control  such  gas, 
and  the  amount  of  pressure  furnished  to  such 
dwelling  house,  as  is  in  due  proportion  to 
the  nature  of  tho  substance  used.  (7)  If 
the  jury  believe  from  the  evidence  that  the 
defendant,  at  the  time  of  the  alleg^ed  burning 
of  the  dwelling  house  of  the  plaintiff,  men- 
tioned in  the  declaration,  was,  for  a  valua- 
ble consideration,  furnishing  natural  gas  to 
said  dwelling  house  or  to  the  machinery  and 
apparatus  used  in  and  about  said  dwelling 
house,  for  the  purpose  of  burning  natural 
^as  for  domestic  heat  and  fuel,  as  mentioned 
in  the  declaration,  and  that  the  said  defend- 
ant at  the  time  cf  such  burning  negligently 
failed  to  provide  all  such  appliances,  regu- 
lators, and  machinery  as  were  reasonably 
necessary  to  control  the  amount  and  pressure 
of  the  gas  so  furnished,  then  such  failure  is 
negligence  on  the  part  of  the  defendant,  and 
it  is  liable  for  such  damage  to  the  property 
of  another  as  was  the  direct  result  of  such 
negligence.  (8)  The  jury  is  instructed  that 
if  it  believes  from  the  evidence  that  at  the 
time  of  the  burning  of  the  dwelling  house  of 
the  plaintiff,  alleged  in  the  declaration,  the 
defendant,  for  a  valuable  consideration,  was 
furnishing  to  and  for  the  machinery  and  ap- 
paratus in  and  about  said  dwelling  house,  for 
tlie  purpose  of  domestic  heat  and  fuel,  a  sub- 
'<tance  known  as  'natural  gas/  and  that  at 
the  time  of  such  burning  the  defendant  per- 
mitted and  suffered  its  regulator  or  regula- 
tors to  be  in  such  condition  that  it  or  they 
did  not  control  the  amount  and  prc<«flure  of 
the  gas  so  furnished,  and  that  it  had  per- 
mitted and  suffered  its  regulators  to  remain 
in  such  condition  for  at  lea.st  three  or  four 
months  prior  to  the  time  of  said  burning,  and 
th.i.  more  than  a  safe  and  proper  amount  of 
gdd  was  so  furnished,  then  the  defendant  Im 
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guilty  of  negligence,  and  it  is  liable   to  the 

Slaintiflf  for  any  damageB  occasioned  to  him 
irecUy  caused  by  such  negligence.  .  .  . 
(10)  The  jury  is  instructed  that  if  they  be- 
lieve from  the  evidence  that  the  defendant 
was  guilty  of  the  negligence  or  carelessness, 
charged  in  the  declaration,  and  that  the  in- 
jury complained  of  was  the  natural  conse- 
quence 01  such  negligence  or  carelessness, 
and  such  as  might  have  been  foreseen  and 
reasonably  anticipated  as  the  result  of  such 
nep,ligence  or  carelessness,  then  such  careless- 
ness or  negligence  should  be  regarded  by  the 
iuiy  as  the  proxima'te  or  direct  cause  of  the 
injury.  (11)  The  jury  is  instructed  that  the 
burden  of  proving  contributory  negligence 
rests  with  the  defendant,  but  the  jurv  may 
look  to  aJl  the  evidence  oflTered  by  both  par- 
ties to  determine  the  question  of  contribu- 
tory negligence.  (12)  The  jury  is  instructr 
ed  that  remote  negligence  on  the  part  of  the 

Slaintiff  or  those  occupying  the  house  in  the 
ecla ration  mentioned  at  the  time  of  the  al- 
leged burning  will  not  prevent  the  plaintiff 
from  recovering  for  an  injury  for  the  de- 
struction of  his  property  immediately  caused 
hy  the  negligence  of  the  defendant.  (13) 
Tne  jury  is  instructed  that  the  negligence 
on  the  part  of  the  plaintiff,  in  order  to  de- 
feat of  itself  his  recovery,  must  be  a  proxi- 
mate oause  of  the  injury.  (14)  The  jury  is 
instructed  that  the. negligence  of  the  plain- 
tiff, Barrickman,  or  his  tenant,  Rinehart,  in 
this  case,  which  precludes  a  recovery,  is 
where,  in  the  pri^ence  of  a  seen  danger,  he 
omits  to  da  what  prudence  requires  to  be 
done  under  the  circumstances  for  the  protec- 
tion of  his  property,  or  does  some  act  incon- 
sistent witn  its  preservation.  Wliere  the 
danger  is  not  seen,  but  merely  anticipated,  or 
dependent  upon  future  events,  such  as  the 
future  continuance  of  the  defendant's  negli- 
gence, plaintiff  is  not  bound  to  guard  against 
it  bv  refraining  from  his  usual  course,  being 
otherwise  a  prudent  one,  in  the  management 
of  his  property  and  business."  To  which  ap- 
pellant excepted  by  bill  of  exceptions  No.  2. 
The  argument  against  the  giving  of  most  of 
these  instructions  is  the  same  as  that  used 
on  the  demurrer.  Appellant  insists  that  un- 
der the  averments  of  the  declaration,  as  well 
ts  the  instructions,  too  high  a  degree  of  care 
jind  diligence  is  required  of  appellant  in  the 
handling  of  the  gas;  that  there  is  a  proper 
rule  for  each  case  as  it  arisc:^:  and  it  is  in- 
sisted that  in  this  case  it  is  that  of  ordinary 
oare  pnd  diligence. 

In  Bema  v.  Oaaton  Oas  Coal  Co,  27  W.  Va. 
285  ( Syl.  point? ) ,  it  is  held  that"  'negligence* 
and  'ordinary  care*  are  correlative  terms. 
What  constitutes  ordinary  care  depends  on 
the  circumstances  of  each  particular  case.  It 
is  such  care  as  a  person  of  ordinary  prudence 
would  exercise  under  the  circumstances.'* 
What  are  the  circumstances  of  this  partic- 
ular case?  Appellant  was  engaged  m  the 
business  of  transporting  and  furnishing  to 
consumers  an  art.:'cle  of  trade  and  traffic  of 
the  most  delicate,  explosive,  and  inflammable 
nature,  and  very  dangerous,  and  the  care  and 
diligence  of  appellant  must  be  commensurate 
witli  the  danger  incident  to  the  handling  of 
the  commodity.  Appellant  cites  Bartlett  v. 
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Boston  Oaalight  Co.  122  Mass.  209,  to 
show  that  appellee's  instructions  12,  13, 
and  14  especially  were  bad,  where  it  wa» 
said:  "The  jury,  in  the  main  part  of 
the  charge,  had  been  told  that  the  bur- 
den of  proof  was  on  the  plaintiff  to 
show  affirmatively  'that  the  injury  was  oc- 
casioned by  the  negligence  of  the  servants  of 
the  defendant  company;  and  that  in  no  ma- 
terial degree  did  i&e  negligence  of  the  tenant 
of  the  plaintiff  contribute  to  that  injury.'' 
'The  question  is,  Was  either  of  these  parties 
negligent  or  not?    If  either,  which?' 

The  plaintiff  must  satisfy  you  upon  the- 
whole    evidence,    by    a    fair    preponderance- 
of  the  evidence,  that  he  was  in  the  exercise- 
of  such  care  as  a  prudent  man  might  rea- 
sonably be  expectea  to  exercise  under  the 
circumstances,  and  that  the  explosion  was- 
caused  by  the  negligence  of  the  defendant.'^ 
The  company  is  lii3>le  in  damages  'if  the 
plaintiff's   tenant   was   in   the   exercise   of 
due  care.' "    Instruction  12  was  not  proper 
to  be  given,  because   it  was  not  applica- 
ble.    In  the  very  nature  of  the  case  at  bar, 
as  disclosed  bv  the  record,  plaintiff*s  n^- 
ligence,  if  guilty  of  any,  was  not  remote^ 
but  proximate;  ard  the  instruction  was  mis- 
leading.   No.  13  is  the  law  in  that  case,  as- 
laid  down  by  this  court  in  Snyder  y.  Pitts- 
burgh, C.  d  8t,  L.  R.  Co,  11  W.  Va.  14  (Syl. 
point  7),  discussed  by  the  court  on  page  il, 
T>ie  nature  of  that  case  differs  very  material- 
ly in  many  respects  from  the  oase  at  bar,  and' 
I  can  scarcely  see  how  it  can  be  made  to  ap- 
ply here,  unless  there  should  be  added  to  it, 
"unless  the  danger  was  such  as  no  prudent 
man  ought  to  risk."     With  these  qualifvin^ 
words  it  might  have  been  given.     Appellee *s- 
in-^tructions  Nos.  3,  7  and  8  should  not  have- 
been  given  because  tney  "present  a  certain 
hypothesis  [the  negli&^ence  of  defendant],  and 
make  the  case  turn  wholly  on  it,  disregarding^ 
another  hypothesis  [contributory  negligenoej 
fairly   arising   on   the   evidence."    Parkers- 
hurg  Industrial  Co,  v.  Schultz,  43  W.  Va.  AlO- 
(Rvl.  point  9) ;  MoKelvey  v.  Chesapeake  d 
0,  'R,  Co,  35  W.  Va.  600  (Syl.  point  3).    In- 
struction No.  10  is  subject  to  very  much  the 
same  criticism,  and  should    not    have   been 
^iven  without  adding  to  it,  "in  the  absence  of 
intervening  negligence,"  or  something  to  the- 
sAxne  effect.    Th^  other  instructions  of  ap- 
pellee were  properly  given. 

Ap])el]ant  asked  the  instructions  Nos.  1  to- 
13,  inclusive,  which  (leaving  out  No.  8)  are 
refcned  to  in  bill  of  exceptions  No.  3,  and 
are  as  follows:  "(1)  The  plaintiff,  in  order 
to  recover  in  this  suit,  must  satisfy  the  jury 
by  a  preponderance  of  testimony  that  the  de- 
fendant was  guilty  of  negligence,  and  that 
such  negligence  caused  the  injury.  (2)  The* 
mere  fact  that  the  house  of  the  plaintiff  was 
set  on  fire  is  not  sufficient  to  justify  the  in- 
ference that  an  increased  pressure  of  gas 
caused  the  fire.  (3)  If  the  jury  believe  from 
the  evidence  that  the  plaintiff  and  his  tenant 
Milton  Rinehart,  or  either  of  them,  had 
knowledge  some  lime  prior  to  the  burning  of 
the  plaintiff's  house  that  the  pressure  of  gas- 
in  the  defendant'b  lines  was  uneven  and  vari- 
able,— greater  at  some  times  than  at  others,. 
— ^and  if,  by  reason  of  such  uneven  and  vari^' 
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bie  prMore,  it  w«a  dangerous  to  use  the  gu 
from  said  line  for  lighting  and  heatine  the 
dwelling  house  owumL  by  the  plaintiff  and 
occupied  by  Milton  Rinehart,  then  the  plain- 
tifi  was  guilty  of  negligence  in  permitting  the 
same  to  lie  used  therem;  and  if  the  jury  be- 
lieve that  the  fire  which  destroyed  said  house 
was  caused  by  an  uneven  and  variable  pres- 
sure of  gas,  he  cannot  recover  damages 
against  the  defendant  for  the  injuries  sus- 
tained. (4)  If  the  jury  believe  from  the  evi- 
d(.Dce  that  the  plaintiff  and  his  tenant,  Mil- 
ton Rinehart,  or  either  of  them,  had  knowl- 
edge, prior  to  the  burning  of  said  house,  that 
tlie  pressure  of  gas  in  defendant's  lines  was 
variable  and  uneven,  and  that  the  tenant  left 
the  gas  burning  in  said  house  during  his  ab- 
sence and  the  absence  of  his  family  there- 
from, on  the  day  and  at  the  time  of  the  so 
leaving  of  the  gas  burning  during  his  and 
hi*  family's  abserce  from  the  house,  this  was 
neeligence  on  the  part  of  the  tenant,  which 
A^T^ift^i^^  o^  ^^  tenant  is  to  be  imputed  to 
the  plaintiff,  and  the  plaintiff  cannot  recover 
in  this  action.  (5)  if  the  jury  believe  from 
the  evidence  that  at  the  time  of  the  fire  which 
de*-*troyed  plaintisT's  house  there  was  an  un- 
usual pressure  of  gas,  as  described  in  the  dec- 
laration, and  that  said  gas,  with  unusual 
force,  came  into  the  pipe  and  appliances  and 
to  the  burners,  valves,  and  fittings  on  the 
plaintiff's  premises  and  thus  increased  the 
quantity  of  gas  where  the  same  was  to  be 
consumed,  yet  the  plaintiff  cannot  recover 
if  the  jury  further  believe  from  the  evi- 
denice  that  the  pipe,  valves-,  fittings,  and 
appliances  placed  on  the  plaintiff's  prem- 
ises, for  tne  purpose  of  conducting  said 
gas  from  the  defendant's  line  to  said  house 
were  not  in  good  order  and  repair,  and 
were  at  the  time  of  the  fire  unsafe  for  the 
use  and  consumption  of  said  gas,  and  that 
by  reason  thereof  the  said  gas  escaped,  or  the 
quantity  thereof  being  burned  was  increased, 
and  caused  the  debtruetion  of  said  house.  (6) 
If  the  jury  believe  from  the  evidence  that  the 
p]a.ii:tiff's  tenant,  Milton  Rineliart,  was  guil- 
ty of  negligence  in  the  placing  or  maintain- 
inn  on  said  leased  premises  the  pipe,  valves, 
fittipps,  and  appliances  which  made  the  con- 
nection to  conduct  said  gas  from  defendant's 
main  into  the  house  on  said  leased  premises 
in  an  unsafe  condition,  and  in  not  keeping 
avid  maintaining  said  pipe,  valves,  fittings, 
and  appliances  in  good  order  and  repair,  and 
in  proper  and  safe  condition  for  the  use  and 
cou sumption  of  the  gas,  and  that  by  reason 
of  which  unsafe  condition  of  said  pipe, 
valves,  fittings,  and  appliances  said  house 
was  set  on  fire,  and  destroyed,  by  means  of 
an  explosion  of  said  gas,  or  by  means  of  in- 
creased heat  or  the  escape  of  gas,  occasioned, 
in  whole  or  in  part,  by  such  unsafe  and  de- 
fective pipe,  valves,  fittings,  and  appliances, 
the  n^ligence  of  the  tenant,  Milton  Rine- 
hart, should  prevent  the  plaintiff  from  re- 
eovering  in  this  action,  and  the  jury  should 
find  for  the  defendant.  (7)  If  the  jury  be- 
lieves from  the  evidence  that,  at  the  time  of 
the  fire  wlych  destroyed  the  plaintiff's  house, 
Milton  Rinehart,  the  plaintiff's  tenant,  was 
goUty  of  negligence  in  not  keeping  and 
maintaining  pipes,  valves,  fixtures,  and  ap- 
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pliances  placed  on  the  premises  of  the  said 
plaintiff  for  the  purpose  of  conducting  the 
said  gas  from  the  defendant's  main  into  the 
said  dwelling  house  on  said  premises  in  good 
order  and  repair,  and  if  the  said  negligence 
of  Uie  said  tenant,  in  whole  or  in  part, 
caused  or  occasioned  the  injury  complained  of 
and  described  in  the  declaration  in  this  cause, 
the  plaintiff  cannot  recover,  and  the  jury 
should  find  for  the  defendant.  .  .  .  (9) 
If  the  jury  believe  from  the  evidence  that  the 
house  of  the  plaintiff,  described  in  the  decla- 
ration, was  by  the  defendant  furnished  and 
supplied  with  gas  on  the  application  of  Mil- 
ton Rinehart,  the  plaintiff's  tenant,  and  that 
such  gas  was  conducted  from  the  defendant's 
main  or  gas  line  to  said  house  by  means  of 
pipe,  valves,  fittings,  and  appliances  laid  and 
furnished  by  said  tenant,  with  the  consent 
of  the  plaintiff,  and  that  pursuant  to  a 
promise  made  by  said  tenant  that  he,  said 
tenant,  would  keep  and  maintain  said  pipe, 
valves,  fittings,  and  appliances  necessary  and 
proper  for  the  safe  use  and  consumption  of 
said  gas  in  good  order  and  repair,  and  that 
the  fire  which  consumed  the  plaintiff's  house 
was  caused  by  an  explosion  of  the  gas  in 
said  house,  or  by  any  other  means  resulting^ 
from  the  escape  or  leakage  of  said  gas,  or 
the  negligent  manner  of  taking  care  of  or 
using  tne  same  after  leaving  the  defendant'^ 
main,  the  plaintiff  cannot  recover,  and  the 
jury  should  find  for  the  defendant.  (10)  Iff 
the  jury  believes  from  the  evidence  that  the 
injury  complained  of  by  the  plaintiff  in  his 
declaration  resulted  from  a  cause  which 
neither  the  plaintiff  nor  defendant  knew  of, 
and  of  which  the  defendant  could  not,  by  the 
exercise  of  ordinary  care  and  prudence,  have 
foreseen  or  known,  the  injury  would  be  the 
result  of  accident,  and  for  which  the  de- 
fendant would  not  be  responsible,  and  the 
jury  should  find  for  the  defendant.  (11) 
Only  ordinary  care  and  prudence  were  re- 
quired of  the  defendant  in  the  conduct  of  its 
business  and  in  the  management  of  the  gas 
line  described  in  the  declaration,  and,  if  the 
jury  believes  from  the  evidence  that  the  de- 
fendant exercised  ordinary  care  and  pru- 
dence in  the  delivering  of  its  gas  through 
the  pipe  line  into  the  service  line  of  the 
plaintiff  or  his  tenant  leading  to  the  house 
which  was  destroyed,  then  the  plaintiff  can- 
not recover  for  the  injury  complained  of. 
(12)  If  the  jury  believes  from  the  evidence 
that  the  defendant  had  upon  its  gas  line 
from  which  it  delivered  gas  to  the  plaintiff 
for  use  in  his  house,  gas  regulators  in  good 
order  and  sufficient  to  control  the  pressure 
and  quantity  of  gas,  and  that  the  plaintiff 
used  ordinary  care  in  naving  its  gas  line 
and  said  regulators  inspected  and  Kept  in 
good  working  order  and  safe  condition,  and 
that  said  regulators  were  so  inspected  with- 
in an  hour  or  less  of  the  time  of  the  acci- 
dent complained  of  in  the  declaration,  and 
found  to  be  in  good  order,  and  working  prop- 
erly, and  the  gas  properly  regulated  and  con- 
trolled thereby,  and  that  from  some  un- 
known cause  said  regulators,  or  one  of  them, 
after  said  inspection,  and  before  said  fire,  be- 
came temporarily  and  suddenly  obstructed 
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in  some  unknown  way,  which  eaiued  them, 
or  either  of  them,  to  cease  to  work,  or  regu- 
late said  gas,  and  by  reason  of  which  the 
quantity  and  pressure  of  gas  was  enormous- 
ly and  suddenly  increased  to  a  high  pressure, 
which  occasioned  the  injury  complained  6f 
in  the  declaration,  the  defendant  is  not  re- 
sponsible for  such  accident,  and  the  plaintiff 
cannot  recover  in  this  action.  (13)  The 
jury  is  instructed  that  in  this  case  negli- 
gence is  the  ground  of  the  plaintiff's  action, 
and  that  it  therefore  rests  upon  the  plaintiff 
to  trace  the  fault  of  his  injury  to  the  defend- 
ant, by  proving  negligence  upon  the  part  of 
the  defendant,  and  for  this  purpose  he  must 
show  the  circumstances  under  which  the  in- 
jury occurred;  and  if  from  these  circum- 
stances so  proved  by  the  plaintiff,  and  from 
all  the  evidence,  including  the  evidence  of  the 
defendant,  it  appears  that  the  fault  of  the 
injury  was  mutual,  or,  in  other  words,  that 
the  negligence  is  fairly  imputable  to  the 
plaintiff  or  his  tenant,  the  plaintiff  cannot 
recover." 

Appellant's  instructions  Nos.  1  and  2 
were  given.  As  to  Nos.  3  and  4,  in  my  view 
of  i\ie  case  they  are  too  sweeping.  It  is  a 
fact  known  to  all  who  have  any  knowledge 
of  natural  gas  that  the  pressure  is  uneven 
and  variable,  greater  at  some  times  than  at 
others,  which  facts  are  also  abundantly 
fihown  in  the  evidence  in  this  case;  and  by 
reason  of  such  variable  pressure  it  is  more 
or  less  dangerous  to  use  it;  and,  if  instruc- 
tion No.  3  is  proper  to  be  given,  contribu- 
tory negligence  would  have  to  be  presumed 
in  every  case  of  this  character.  I  think  it 
simply  ten^s  to  confuse  and  mislead  the 
jury;  and,  if  No.  4  is  proper,  then  in  no  in- 
stance could  a  consumer  leave  his  house  with 
the  gas  turned  on  to  any  extent  without  be- 
ing guilty  of  contributory  negligence  in  case 
of  destruction  of  his  property  from  the  gas. 
However,  a  majority  of  the  court  holds  No. 
3  to  be  good,  and  that  the  same  should  have 
been  given,  and  that  No.  4  was  properly  re- 
jected. As  to  instructions  Nos.  5,  6,  7,  and 
9,  there  was  evidence  tending  to  prove  that 
the  fixtures  of  plaintiff,  especially  those  con- 
necting the  gas  with  the  stove  where  the  fire 
originated,  were  not  well  put  in,  as  shown 
by  the  evidence  of  Robert  and  Charles  Bar- 
rickman,  who  did  the  work;  that  it  was 
probably  not  a  good  job,  or  well  done,  and 
that  Dr.  Kinehart,  the  tenant,  had  notice 
thereof;  and  also  tending  to  show  that  such 
fixtures  were  not  in  good  order  and  repair, 
and  were  not  safe.  In  view  of  the  evidence 
in  the  case,  said  last-named  instructions 
were  improperly  rejected.  Appellant's  in- 
structions 10,  11,  and  12  are  drawn  upon  ap- 
pellant's theory  of  "ordinary  care"  only  be- 
ing incumbent  upon  it,  and  were  properly  re- 
jected as  presented,  and  should  not  have  been 
given  unless  "ordinary  care"  was  so  qualified 
in  said  instructions  to  be  "such  care  as  is 
required  by  the  dangerous  character  of  nat- 
ural gaa."  Instruction  No.  13  is  the  law  as 
laid  down  by  Cooley  on  Torts  (p.  803,»  673). 
He  says :  "The  plaintiff  must  show  the  cir- 
cumstances under  which  the  injury  occurred, 
and  if,  from  these  circumstances,  it  appears 
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that  the  fault  was  mutual,  or,  in  other  words, 
that  contributory  negligence  is  fairly  imput- 
able to  him,  he  has,  by  showing  them,  dis- 
proved his  right  to  recover;'^  and  adds: 
"There  is  a  legal  presumption  against  negli- 
gence, upon  which  he  is  at  liberty  to  rely, 
thus  casting  the  burden  of  showing  oontribu- 
toi-y  negligence  upon  the  defendant."  The 
instruction  is  in  consonance  with  plaintiff's 
instruction  I^o.  11  "that  the  burden  of  prov- 
ing contributoi*y  negligence  rests  with  the 
defendant,  but  the  jury  may  look  to  all  the 
evidence  offered  by  both  parties  to  determine 
the  question  of  contributory  negligence"; 
and  should  have  been  eiven.  Oerity  v. 
Haley,  29  W.  Va.  98,  and  Carrioo  v.  West 
Virginia  O,  d  P,  R.  Co.  39  »*.  Va.  86,  24  L. 
R.  A.  50    (Syl.  point  7). 

Instruction  No.  8,  which  is  made  the  sub- 
ject of  bill  of  exceptions  No.  4,  is  as  fol- 
lows: "(8)  If  the  jury  believe  from  the 
evidence  that  the  house  of  the  plaintiff  de- 
scribed in  the  declaration  was  by  the  defend- 
ant furnished  and  supplied  with  gas  upon 
the  application  of  the  plaintiff's  tenant,  Mil- 
ton Kinehart,  and  that  such  gas  was  con- 
ducted from  the  defendant's  main  or  gas  line 
to  the  said  house  by  means  of  pipe,  valves, 
fittings,  and  appliances  laid  and  furnished 
by  the  said  tenant  with  the  consent  of  the 
plaintiff,  and  that  such  gas  was  furnished 
upon  the  promise  of  the  said  tenant  that  he 
would  keep  and  maintain  said  pipe,  valves, 
fittings,  and  appliances  in  good  order  and 
repair,  the  junr  is  instructed  that  it  was  the 
duty  of  the  plaintiff,  or  his  tenant,  Milton 
Rinehart,  to  see  that  the  pipe, valves,  fittings, 
and  appfianoes  and  fixtures  on  the  premises 
of  the  plaintiff,  described  in  the  declaration, 
and  which  conducted  the  gas  from  the  de- 
fendant's gas  line  to  the  premises  of  the 
plaintiff,  were  kept  in  good  order  and 
repair,  and  in  proper  and  safe  condition  for 
the  use  and  consumption  of  gas  on  the  prem- 
ises and  in  the  house  of  the  plaintiff;  and 
if  the  jury  believes  froifl  the  evidence  that 
such  p]pe5«,  valves,  fittings,  and  appliances 
which  made  the  connections  necessary  to  con- 
duct said  gas  from  the  defendant's  gas  line 
to  said  premises  were  not,  at  the  time  of 
the  burning  of  the  plaintiff's  house,  in  good 
order  and  repair  and  safe  condition  for  the 
consumption  of  such  gas,  and  that  the  fire 
which  destroyed  the  plaintiff's  house  was 
caused  from  gas,  ana  that  such  fire  was 
caused  by  escape  or  leakage  of  such  gas,  or 
the  negligent  manner  of  taking  care  of  or 
using  the  same  after  leaving  the  defendant's 
main  or  gas  line,  the  plaintiff  cannot  recover, 
even  if  the  defendant  was  negligent  as 
claimed  by  the  plaintiff  in  his  declaration." 
For  the  same  reasons  given  above  for  grant- 
ing instructions  5,  6,  7,  and  9,  this  No.  8 
should  have  been  given  as  presented,  and 
without  the  modification  by  the  court  as 
given. 

For  the  reasons  herein  given,  there  is  er- 
ror in  the  judgment  complained  of,  and  the 
same  is  reversed  and  annulled,  the  verdict 
of  the  jury  set  aside,  and  the  cas^^  remanded 
I  to  the  circuit  court  for  a  new  trial  to  be  had 
therein 
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Hary  A.  STEWAKT 

V. 

NORTHERN  ASSURANCE  COMPANY  of 
London,  Plff.  in  Err, 

(•••••   •  .W.  Vtt. } 

•1.  'Wlitle  tlie  Jadflrment  of  a  compe- 
tent court  of  any  iitate  that  liaji  Jn- 
riailiction  over  the  person  or  subject-matter 
Is  conclusive  upon  the  merits  of  the  contro- 
rersey  In  every  state,  a  court  of  another  state 
has  not  the  power,  without  service  of  process 
or  voluntary  appearance,  to  render  a  Judg- 
ment on  a  contract  that  is  absolutely  void, 
under  the  statutes  of  the  state  where  It  Is 
made. 

2.  If  snclk  a  TOld  contract  Is  aned  on 
by  a  forelffn  attaclinient  in  a  foreign  Ju- 
risdiction, the  garnishee  must  make  defense 
to  the  action,  or  notify,  if  practicable,  his 
absent  creditor  of  the  pendency  of  the  af- 
tactament  proceedings,  that  Buch  'cr^^ditor 
may  make  such  defense ;  other«vifie,  a  "Jlidg- 
ment  rendered  by  default  will  not  protect  the 
garnishee  when  sued  by  his  creditor. 

(Brannon,  P.,  dissents.) 
(December  17,  1808.) 

ERROR  to  the  Circuit  Court  for  Hancock 
County  to  review  a  judorment  in  favor 
of  plaintiflT  in  an  wction  brought  to  recover 
the  amount  alleged  to  Ye  due  on  a  fire  in- 
surance policy.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Erskine  &  Allison,  for  plain- 
tiff in  error: 

A  judgment  in  an  attachment  proceeding, 
if  the  defendant  has  appeared  to  the  merits, 
or  has  been  served  with  process,  will  be  in 
f>er8<}nam  as  well  as  in  rem. 

1  Barton,  Law  Pr.  971. 

Where  there  is  a  seizure  of  the  defendant's 
property  at  the  commencement  of  the  action, 
or  in  garnishment,  what  is  equivalent  to 
poizure  at  that  time,  namely  service  of  proc- 
ess on  the  fT&niishee,  accompajiied  in  both 
ctiseti  by  publication  or  other  form  of  substi- 
tuted service  against  the  nonresident  defend- 
ant, such  process  is  due  process  of  law 
in  attachment  suita,  and  a  judgment  so 
rendered  will  devest  the  defendant  of  his 
title  to  such  property,  and  will  protect  the 
frarnisliee  from  the  danger  of  double  pay- 
ment. 

Reno,  Nonresidents,  §  241 ;  Carnphell  v, 
flnme  Ins.  Co.  1  S.  C.  N.  S.  158;  Morgan  v. 
\cmU€f  74  Pa.  62:  Morrison  v.  New  Bed- 
ford Insi.  for  Rav.  7  Gray,  269 ;  Wheeler  v. 
ifdrich,  13  Gray,  51;  Cooper  v.  Reynolds,  10 
Wall.  308,  la  L.  ed.  931 ;  Miller  v.  United 
States,  11  Wall.  208,  20  L.  ed.  135;  Lan- 
foshire  Ins.  Co.  v.  Corhetts,  165  111.  502,  36 
L.  R,  A.  640;  Virginia  F.  d  M.  Ir^.  Co.  v. 
Yeic  York  Carousal  Mfg.  Co.  95  Va.  616,  40 
l^  R.  A.  237. 

•Headnotea  by  UcWhobteb,  J. 

Nora. — As  to  protection  of  nonresident 
creditor  against  garnishment,  see  note  to  II li- 
v.fA9  C.  R.  Co.  V.  Smith  (Miss.)  19  L.  R.  A. 
rT7,  also  Louipviile  ft  N.  B.  Co.  v.  Nash  (Ala.) 
4 1  L.  R-  A. 

Sec  also  48  L.  R.  A.  452. 


The  judgment  of  a  justice  comes  within 
the  term  "judicial  proceeding." 

Black,  Judgm.  S§  036,  036. 

llio  invalidity  of  the  contract  between 
Mrs.  Stewart  and  Porter  &  Company  did 
not  deprive  the  Ohio  justice  of  jurisdiction 
to  pofs  on  any  question  that  was  before  him 
in  that  ca<)e.  Both  the  proceeding  and  the 
judsrment  were  in  rem. 

\Vaples,  Attachment  &  Garnishment,  613; 
Cooper  V.  Reynolds,  10  Wall.  318,  19  L.  ed. 
032;  Pennoyer  v.  Neff,  95  (J.  S.  714,  24  L. 
cd.  666. 

The  fact  that  Mary  A.  Stewart  was  fi  mar- 
ried woman  residing  and  contracting  in  a 
state  where  the  laws  at  the  time  held  her 
|iersonal  contract  void  would,  if  it  had  been 
pleaded  in  the  Ohio  court,  have  been  a  com- 
plete defense  to  the  action  of  Pojter  A -Com- 
pany. .»'.»■•-*•        .  •.  • 

•^liefo  is*  liO'  ev'denc*'  Th'it  the*  gfai-nif-hee 
Ichew-thut  fthrt  was-ft  martried  woman,  and  the 
law  did  not  require  it  to  be  concerned  with 
any  fact  not  affecting  the  jurisdiction  of  the 
court. 

Black,  Judgm.  §595 ;  F.arl  v.  Mfatkeney.  00 
Ind.  202;  Drake,  Attachm.  7th  ed.  §§  876, 
87c,   8Sa,  89,  89a,  89&. 

The  Northern  Assurnnce  Company  is  en- 
titled to  protection  because  the  judgment 
was  by  a  court  which  had  jurisdiction  over 
it,  and  over  its  indebtedness,  which  both 
parties  admit  was  valid. 

Black,  Judgm.  S  888. 

Had  this  l>ecn  a  personal  judgment  ren- 
dered in  Ohio  against  a  married  woman  on 
a  contract  made  in  Ohio  and  while  she  was 
by  the  law  of  that  state  incompetent  to  make 
it.  the  judgment  would  not  be  declared  a 
nullity  merely  on  account  of  such  incapacity 
to  miike  the  contract. 

Callen  v.  Ijllison,  13  Ohio  St.  446,  82  Am. 
Dec.  448;  McCurdy  v.  Baughman,  43  Ohio 
St  78. 

The  power  to  hear  and  determine  a  cause  is 
iurisdiction ;  and  it  is  coi-am  judice  when- 
ever a  case  is  presented  which  brings  this 
power  into  action. 

Sheldon  v.  Netcton,  3  Ohio  St.  499 ;  United 
FItates  v.  Arredondo,  6  Pet.  709,  8  L.  ed.  554; 
Grignon  v.  Astor,  2  How.  310,  11  L.  ed.  283; 
Cornett  v.  Williams,  20  Wall.  226,  22  L.  ed. 
254;  Thompson  v.  Tolmie,  2  Pet.  157,  7  L.  ed. 
381  ;  Cooper  v.  Reynolds,  10  Wall.  308,  13 
L.  ed.  931. 

No  provision  of  law  in  one  state  as  to  con- 
tracts made  in  such  state,  or  as  to  the  capac- 
ity of  persons  residing  therein  to  contract, 
determines  the  jurisdiction  of  any  court  of 
another  state — its  right  to  hear  and  deter- 
mine any  matter. 

The  claim  that  the  fact  that  a  debt  has 
its  situs  where  it  was  contracted,  and  where 
the  debtor  resides,  will  bar  a  jurisdiction  by 
attachment  in  another  state  where  a  debtor 
of  that  creditor  may  be  found,  will  not  he 
sustained  in  West  Virginia. 

Stevens  v.  Brown,  20  W.  Va.  458 ;  Mahan- 

41  L.  R.  A.  331,  and  cases  cited  in  footnote; 
and  Swedish  American  Nat.  Banlc  v.  Bleecker 
(Minn.)  42  L.  B.  A.  283. 
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3v  y.  Kephart,  16  W.  Va.  622;  IlUnoia  O,  R, 
d.  ▼.  Smith,  19  L.  R.  A.  577,  fiote,  70  Miss. 
344. 

Mr,  John  R.  Donehoo,  for  defendant  in 
error: 

A  contract  made  in  West  Virginia,  by  a 
married  woman  domiciled  there,  m  1891,  is 
void. 

White  ▼.  Foote  Lumber  d  Mfg.  Co,  29  W. 
Va.  385.  « 

In(^uiry  may  be  made  collaterally  into  the 
question  of  jurisdiction. 

Bowler  v.  Huston,  30  Gratt,  266,  32  Am. 
Rep.  673;  Virginia  Bd.  of  Public  Works  ▼. 
Columbia  College,  17  Wall.  521,  21  L.  ed. 
687;  Thompson  v.  Whitmay^  18  Wall.  457, 
21  L.  ed.  897;  Knotoles  v.  Logansport  Oas- 
light  d  CoJce  Co,  19  Wall.  58,  22  L.  ed.  70. 

As  j>o,our  own  home  judgments,  our  courts 
ar^  per/(ctly.  f  i|(^  to  go  ii^o  examination  of 
ther  t>^s\p  •bil8uT^,*jii<^mCnt^,'«iJ^  ^t*  they 
are  foun<f  no€  tcstana  ^  jur^iedTdSupny  wtlt 
set  them  aside  as  void.  ••••,*      ;  ;•• 

White  V.  Foote  Lumber  d  Mfg.  Co.  29  W. 
Va.  365 ;  Dickel  v.  Smith,  38  W.  Va.  635. 

Nor  are  our  West  Virginia  courts  a  whit 
less  free  to  inquire  into  the  jurisdiction  of 
the  court  of  a  sister  state. 

Oilchrist  v.  West  Virginia  Oil  d  Oil  Land 
Co.  21  W.  Va.  115,  45  Am.  Rep.  555;  Crum- 
Ush  V.  Central  Improv.  Co.  38  W.  Va.390,  23 
L.  R.  A.  120;  6  Rob.  Pr.  new,  437;  Cray  v. 
Stuart,  33  Gratt.  351;  Thompson  v.  Whit- 
man, 18  Wall.  457,  21  L.  ed.  897;  1  Black, 
Judgm.  S  275;  PennytDitY.Foote,27  Ohio  St 
600,  22  Am.  Rep.  340. 

Aasuming  that  Justice  Hauser's  court  had 
jurisdiction  of  the  person  of  Mrs.  Stewart, 
and  of  the  res  attached,  had  it  jurisdiction 
to  render  the  judgment  it  did  ?  Both  parties 
to  the  contract — ^Porter  it  Company  and  Mrs. 
Stewart,  a  married  woman — ^resided  in  West 
Virginia,  and  it  was  there  that  the  contract 
was  both  made  and  to  be  performed.  The 
lew  loci  contra>ctus  governs  as  to  the  inter- 
pretation and  validity  of  the  contract. 

Stevens  v.  Brotcn,  20  W.  Va.  450;  Crum- 
lish  y.  Central  Improv.  Co.  38  W.  Va.  390, 
23  L.  R.  A.  120;  Wick  v.  Dawson,  42  W.  Va. 
43. 

The  law  of  domicil  denounces  the  judg- 
ment as  void. 

Armstrong  v.  Best,  112  N.  C.  59,  25  L.  R. 
A.  188;  Fjvans  v.  Beaver,  50  Ohio  St  100. 

"The  situs  of  a  debt  is  the  domicil  of  the 
creditor,"  is  the  doctrine  as  tersely  stated. 

Reno,  Nonreeidents,  §  166;  Eirtland  v. 
Fotchkiss,  100  U.  S.  401,  25  L.  ed.  558; 
Wharton,  Confl.  L.  §§  359-371;  Wilkins  v. 
Ellett,  9  Wall.  740,  19  L.  ed.  586;  Renter  v. 
Burlbut,  81  Wis.  24,  14  L.  R.  A.  562;  Mis- 
souri P.  R.  Co.  V.  Sharitt,  8  L.  R.  A.  385,  43 
Kan.  375  ;8tate  Tax  on  Foreign-held  Bonds, 
16  Wall.  300,  21  L.  ed.  179;  Taylor  v.  Life 
Asso.  of  America,  13  Fed.  Rep.  493;  Singer 
Mfg.  Co.  v.  Fleming,  39  Neb.  679,  23  L.  R. 
A.  210. 

The  moment  a  state  attempts  to  lay  its 
hands  upon  the  rights  of  those  whose  domicil 
and  affairs  are  beyond  its  boundaries,  its 
act4  are  null. 

Black,  Constitutional  Prohibition,  §  120;  ; 
Drake,  Attachm.  §  474 ;  Douglass  v.  Phenix ' 
44  L.  R.  A. 


Tns.  Co.  138  N.  Y.  209,  20  L.  R.  A.  122; 
American  Cent.  Ins.  Co.  v.  Hettler,  37  Neb. 
849. 

The  court  will  not  protect  the  garnwhe^ 
if  from  any  cause  the  judgment  against  the 
defendant  is  void. 

Drake,  Attachm.  §  691. 

MeWhorter,  J.,  delivered  the  opinion  of 
the  oourt: 

Mary  A.  Stewart,  a  married  woman,  wa^ 
the  owner  of  an  hotel  and  furniture  in  New 
Cumberland,  Hancock  county,  which  was  in- 
sured by  the  Northern  Assurance  Company 
of  London,  England,  which  had  its  central  or 
principal  office  in  the  United  States,  at  Cin- 
cinnati, Ohio.  A  loss  occurred  by  fire,  which 
was  duly  adjusted  at  $1,700;  and  before  the 
money  was  paid  to  the  assured.  Porter  A 
Company,  a  corporation  doing  business  at 
]^ew  Curaberlana,  brought  an  action  beforo 
liouis  Hauler,  a  justice  of  the  peace,  at  Cin- 
ejnnali^  Q^tip,  on  a  store  account  against 
Mary  A.  Stewart,  and  sued  out  an  attachment 
against  the  property  of  said  Stewart,  and 
cited  the  said  assurance  company  to  answer 
as  garnishee,  as  the  debtor  of  said  Stewart. 
In  obedience  to  the  summons  duly  served  on 
it,  the  company  appeared  and  answered,  ad- 
mitting its  indebtedness  to  Stewart,  when 
the  justice  heard  the  case,  rendered  judgment 
Against  the  defendant,  and  issued  an  order 
against  the  garnishee,  requiring  it  to  pay 
$251.07,  the  amount  of  Porter  k  Company's 
judgment,  which  it  did  on  the  16th  of  June, 

1892.  On  the  27th  of  July,  1892,  Mary  A. 
Stewai't  brought  her  action  against  said  as- 
surance company  in  the  circuit  court  of  Han- 
cock county,  upon  her  policy  of  insurance,  to 
recover  the  said  sum  of  $1,700.  The  defend- 
ant appeared,  and  filed  a  special  plea  in  writ- 
ing, setting  up  the  payment  made  by  it  under 
the  said  proceedings  in  Cincinnati  of  $251.- 
07,  and  paid  into  court  the  residue  of  the 
$1,700,  with  its  interest;  to  the  filing  of 
which  special  plea  plaintiff,  by  counsel,  ob- 
jected, which  objection  was  by  the  court 
overruled,  and  the  plea  allowed  to  be  filed, 
and  leave  was  granted  to  plaintiff  to  file  a 
special  replication  thereto  oy  the  1st  of  April, 

1893.  To  the  special  pica  of  defendant 
plaintiff  tendered  her  special  replication,  in 
writing,  averring  that  at  the  time  the  con- 
tract mentioned  in  said  special  plea,  and 
upon  which  the  alleged  judgment  of  Porter 
h  Company  was  recovered,  was  made,  plain- 
tiff was,  and  still  is,  a  married  woman,  un- 
der coverture,  domiciled  and  resident  in  the 
state  of  West  Virginia,  and  then  and  ever 
since  and  there  living  with  and  not  separate 
from  her  husband,  vVilliam  Stewart,  and 
the  said  contract  was  made  iik  the  state  of 
W^est  Virginia,  while  she  was  so  under  cover- 
ture, domiciled,  resident,  and  living  with 
her  husband  as  aforesaid,  and  this  she  was 
ready  to  verify,  wherefore  she  prayed  judg^ 
ment,  etc..  to  the  filing  of  which  special  rep- 
lication the  defendant  objected,  which  ob- 
jection the  court  overruled,  and  permitted 
the  same  to  be  filed,  to  which  ruling  of  the 
court  defendant  excepted.  On  the  15th  day 
of  May,  1897,  the  case  being  called,  and  nei- 
ther naj'tv  requiring  a  jury,  by  conaent  the 
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mattflrB  arising  on  tbe  issue  were  submifcted 
to  the  court  in  lieu  of  a  jury;  and  the  court, 
h&ying  considered  tlie  evidence  adduced  and 
the  arguments  of  counsel,  rendered  judgment 
for  the  plaintiff  for  the  said  sum  of  $251.07 
and  co^  of  the  action.  The  defendant 
moved  to  set  aside  the  finding  and  judgment, 
And  grant  it  a  new  trial,  on  the  ground  that 
the  same  is  contrary  to  the  law  and  evidence, 
which  motion  the  court  overruled,  and  the 
defendant  excepted.  The  bill  of  exceptions 
shows  that  the  proceedings  before  Justice 
Hauler  were  regular  and  the  transcript 
thereof  properly  attested,  certified,  and 
proved,  and  it  was  agreed  by  the  parties  that 
the  transcript  should  not  be  copied  into  the 
record,  and  that,  as  proved,  it  established 
and  proved  every  allegation  of  fact  contained 
in  defendant's  special  plea  as  to  the  proceed- 
ings  in  said  action  and  the  judgment  by  Jus- 
tice Hauser  against  defendant  as  garnishee, 
and  the  payment  by  it,  in  obedience  to  the 
order  of  said  justice,  on  June  16,  1892,  of 
$251.07.  It  was  also  agreed  that  it  wa? 
proved  that  defendant,  at  the  time  it  was 
proceeded  against  as  garnishee,  had  complied 
with  the  laws  of  the  state  of  Ohio  with  re- 
spect to  foreign  insurance  companies  dointc 
business  in  that  state,  and  was  subject  to  be 
proceeded  against  in  tbe  courts  of  said  state 
as  provided  by  tbe  laws  thereof  applicablo 
to  foreign  insurance  companies  doing  busi- 
ness therein,  and  which  evidence  was  bj  the 
court  not  copied  into  the  record.  It  was  also 
agreed  that  the  plaintiff  proved  by  witnesses 
nil  the  matters  of  fact  alleged  in  her  special 
replication.  The  facts  and  allegations  both 
of  the  special  plea  of  defendant  and  plaintiff's 
special  replication  thereto  were  admitted  by 
both  parties  to  be  proved  at  the  trial,  all  of 
which  is  set  forth  in  the  bill  of  exceptions. 
Defendant  applied  for,  and  obtained,  a  writ 
of  error,  making  the  following  assignments : 
First,  because  toe  circuit  court  should  have 
rejected  *^  special  replication  of  the  plain- 
tiff to  the  defendant's  special  plea,  or  snouM 
have  sustained  the  demurrer  to  said  repli- 
cation; second,  because  the  court  erred  in 
l^iving  effect  to  said  replication,  and  in  treatr 
ing  the  facts  therein  set  up  as  affecting  the 
jurisdiction  of  Justice  Hauser  to  render  the 
judgment  oleaded  in  the  defendant's  special 
plea ;  third,  the  court  erred  in  overruling  de- 
fendant's motion  for  a  new  trial. 

Appellant's  counsel,  in  their  brief,  say: 
"The  fact  that  Mary  A.  Stewart  was  a  mar- 
ried woman,  residing  and  contractinff  in  a 
«^tate  where  the  laws  at  the  time  hdd  her 
personal  contract  void,  would,  if  it  had  been 
pleaded  in  the  Ohio  court,  have  been  a  com- 
plete defense  to  the  action  of  Porter  k  Com- 
pany, because  the  courts  everywhere,  in  the 
€xercise  of  their  undoubted  jurisdiction,  give 
force  and  effect  to  the  lew  lod  contractus.*^ 
They  further  say:  "l^ere  is  no  evidence 
that  the  garnishee  knew  that  she  was  a  mar- 
ried woman,  and  the  law  did  not  require  it 
to  be  concerned  with  any  fact  not  affecting 
the  jurisdiction  of  the  court," — and  cite 
Black,  Judgm.  $  595,  in  support  of  their 
proposition.  Their  position  is  correct  to  the 
c^xtent  said  section  goes,  but,  by  their  propo- 
sition that  the  law  does  not  require  the  gar- 
44L.  R.  A. 


nishee  to  be  concerned  with  any  fact  not  af- 
fecting the  jurisdiction  of  the  court,  they  as- 
sert that  the  j^nishee  owes  no  duty  to  its 
own  creditor  m  the  premises,  which  is  un- 
tenable. In  Pennoyer  v.  Neff,  95  U.  8.  714. 
727,  24  L.  ed.  565,  570,  Justice  Field,  in  de- 
livering the  opinion  of  the  court,  says* 
''Substituted  service  by  publication,  or  in 
i^ny  other  authorized  form,  may  be  sufficient 
to  inform  parties  of  the  object  of  proceed- 
ings taken  when  property  is  once  brought 
under  the  control  of  toe  court  by  seizure  or 
some  equivalent  act.  The  law  assumes  that 
property  is  always  in  the  possession  of  its 
owner,  in  persoii  or  by  agent;  and  it  proceeds 
upon  the  theory  that  its  seizure  will  inform 
him,  not  only  that  it  is  taken  into  the  cus- 
tody of  the  court,  but  that  he  must  look  to  any 
proceedings  authorized  by  law  upon  such  seiz- 
ure for  its  condemnation  and  sale."  It  is  pre- 
sumed that,  when  property  in  the  possession 
of  an  agent  is  seized  on  legal  process,  the 
fact  is  known  to  the  agent;  and  in  case  of 
garnishment  of  funds  in  the  hands  of  a  debt- 
or of  the  defendant  who  is  a  nonresident, 
and  not  served  with  process,  it  is  clearly  the 
duty  of  such  garnishee,  if  practicable,  to 
notify  his  creditor  of  the  proceedings,  that 
he  may  make  such  defense  therein  as  his 
rights  and  interests  may  require.  Appel- 
lant's special  plea  alleges  that  the  process 
was  served  on  it  on  May  2,  1892,  requiring 
it  to  make  answer  on  the  5th  day  of  th^ 
same  month,  which  answer  it  filed  on  said 
last-mentioned  day,  when,  'it  appearing  that 
the  summons  has  not  and  cannot  be  duly 
Fcrvcd  on  the  defendant  in  this  county,  this 
cause  is  continued  to  June  15,  1892,  at  nine 
o'clock  A.  If.,  for  publication  of  notice,** 
which  is  the  entry  made  by  the  justice  %% 
alleged  in  the  special  plea;  that  notice  wa^ 
duly  published,  and,  at  the  time  mentioned, 
Porter  A  Co.  appeared,  and  proved  their 
claim,  and  judgment  was  rendered  against 
the  defendant,  who  failed  to  appear,  and 
also  an  order  was  issued  on  <he  g:irnii»hce 
to  pay  the  said  judgment  and  costs,  wtiich 
order  was  delivered  to  the  constable;  and 
f  ha  tin  obedience  thereto  en  the  16th  of  June, 
1892,  the  garnishee  paid  same.  In  its  spe- 
cial plea,  defendant  wholly  failed  to  allege 
that  it  had  notified,  or  attempted  in  anv  way 
to  notify,  the  plaintiff,  its  creditor,  of  such 
proceeding.  For  want  of  such  allegation, 
the  plea  was  not  sufficient  in  law,  and  the 
objection  thereto  should  have  been  sustained. 
In  Morgan  v.  Neville,  74  Pa.  52  (Syl.  point 
3) ,  it  ia  held  that  "a  garnishee  in  foreign  at- 
tachment, to  protect  himself ,  must  jB;ive  no- 
tice to  his  own  creditor,"  and  this  is  mani- 
festly right.  Pierce  v.  Chicago  d  N,  W^R, 
Co.  36  Wis.  283  (Syl.  point  1) ;  also  8  Am. 
&  Eng.  Enc.  Law,  p.  1234,  and  cases  there 
cited;  Martin  ▼.  Central  Vermont  R.  Co.  50 
Hun,  347. 

It  is  admitted  by  appellant  that  if  plain- 
tiff had  appeared  and  pleaded  the  statute  of 
her  state  as  it  then  existed,  in  the  action  L«e- 
fore  Justice  Hauser,  the  claim  of  Porter  & 
Company  must  have  been  defeated;  and  yet 
with  the  full  knowledge  of  the  proceedings 
against  her,  and  that  she  had  no  notice  there- 
of, and  con  Id  not  be  served  with  process,  it 
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stood  by,  and  meekl]ir  paid  out  her  money,  in 
obedience  to  the  1uBti<^s  order,  without  even 
attempting,  so  far  as  the  record  shows,  to 
notify  her  of  the  jeopardy  of  her  property 
in  its  hands,  all  of  which  "smacks"  strongly 
of  collusion.  Appellant  cites  Virginia  F,  i 
M.  Ins.  Co.  V.  New  York  Carousal  Mfg,  Oo. 
05  Va.  515,  40  L.  R.  A.  237,  in  support  of  its 
special  plea,  the  court  there  holding  that  "it 
is  a  settled  rule,  founded  upon  obvious  prin- 
ciples of  natural  justice,  that  a  gamishe«> 
cannot  be  lawfully  compelled  to  pay  the  same 
indebtedness  twice.  Nothing  can  be  more 
clearly  just  than  that  a  person  who  has  been 
con.pelled  by  a  court  of  ooinpetent  jurisdic- 
tion to  pay  a  debt  should  not  oe  compelled  to 
1>ay  4t  over  i^ain.  Consequently,  where  he 
s  m  sucAi  a  situation  that,  if  charged  as  gar- 
nishee, this  would  be  the  result,  he  will  not 
be  charged,  unless  his  situation  is  due  to 
his  own  fault  or  neglect."  In  that  case  it  is 
shown  that  the  garnishee  was  guiltless  of 
any  fraud  or  collusion.  It  took  all  the  nec- 
essary steps  to  prevent  a  recovery  in  a  suit 
pending  in  a  North  Carolina  court  for  the 
Mime  debt,  pleading  the  garnishment  in  the 
Virginia  court,  but  to  no  avail.  The  North 
Carolina  court  refused  the  plea,  and  rendered 
judgment,  and  issued  execution,  and  collected 
the  money.  When  it  pleaded  the  North  Caro- 
lina judgment,  execution,  and  payment  in 
answer  to  the  garnishment  in  the  Virginia 
court,  that  court  rejected  the  plea,  and  ren- 
dered judgment,  which  was  properly  re- 
versed by  the  supreme  court. 

Appellee  insists  that  Justice  Hauser  was 
without  jurisdiction  in  th«  case,  because  of 
the  facts  set  up  in  her  special  replication, 
and  that  the  judgment  rendered  by  said  jus- 
tice is  void,  and  not  entitled  to  the  **fu]l 
faith  and  credit"  provision  contained  m  S 
1,  art.  4,  U.  S.  Const.  The  appellee  ciU^ 
the  case  of  Bowler  v.  Huston,  30  Gratt.  260, 
32  Am.  Rep.  673,  where  it  is  claimed  the 
question  is  thoroughly  discussed ;  but  it  can- 
not be  said  to  cover  the  question  raised  in 
the  case  at  bar.  That  was  an  action  to  en- 
force a  personal  judpnent  rendered  by  a 
New  York  court  against  Bowler,  wherein 
there  had  been  neither  service  of  process  nor 
appearance  in  person  or  by  attorney.  So, 
tliere  was  nothing  upon  which  to  found  n 
judgment,  and  the  record  was  an  absolute 
nullity,  and  no  question  was  raised  uf  a 
judgment  in  rem,  or  involving  a  garnishee  or 
substituted  service  in  the  case;  and  yet,  un- 
dei  the  statutes  of  New  York,  the  jucUpoient 
was  a  valid  personal  judgment  as  nir  as 
Bowler's  interest  was  concerned  in  the  firm 
with  which  he  was  surety.  In  Cooper  v. 
Reynolds,  10  Wall.  308,  19  L.  ed.  931,  in  dis- 
cussing the  question  of  jurisdiction.  Justice 
Miller  says:  "By  jurisaiction  over  the  sub- 
ject-matter is  meant  the  imture  of  the  cause 
of  action  and  of  the  relief  sought;  and  this 
is  conferred  by  the  sovereign  authority  which 
organizes  the  court,  and  is  to  be  sought  for 
in  the  general  nature  of  its  powers  or  in  au- 
thority specially  conferred.  .  .  .  While 
the  general  rule  in  regard  to  jurisdiction  in 
fern  requires  the  actual  seizure  and  posses- 
sion of  the  res  by  the  officer  of  the  court,  such 
Jurisdiction  may  be  acquired  by  acts  which 
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are  of  equivalent  import,  and  which  stand 
for  and  represent  the  dominion  of  the  court 
over  the  thing,  and  in  effeot  subject  it  to  the 
control  of  the  court.  ...  So  the  writ  of 
garnishment  or  attachment,  or  other  form 
of  service,  on  a  party  holding  a  fund  which 
becomes  the  subject  of  litigation  brings  that 
fund  under  the  jurisdiction  of  the  court, 
though  the  money  may  remain  in  the  actual 
custody  of  one  not  an  officer  ol  the  court. "^ 
TTndcr  the  statutes  of  the  state  of  Ohio,  Jus- 
tice Hauser  had  general  jurisdiction,  within 
the  limitations  and  restrictions  contained  in 
such  statutes,  in  all  oase^  of  the  nature  of 
this  proceeding  before  him  based  on  legal 
and  valid  contracts  and  transactions. 

While  a  judgment  of  a  competent  court  of 
any  state  that  has  jurisdiction  over  the  per- 
son and  subject-matter  is  conclusive  upon 
the  merits  of  the  controversy  in  every  state, 
J  question  the  poiK'er  of  the  court  of  another 
state,  without  service  of  process  or  voluntary 
appearance,  to  render  a  judgment  on  a  con- 
tract that  is  absolutely  I'oid  under  the  lawi» 
of  the  state  where  it  is  made,  and  upon  which 
contract  a  judgment  rendered  by  a  court  of 
such  last-mentioned  state  is  void,  even  upon 
process  duly  served.  In  D*A  rcy  v.  Ketchum. 
11  How.  166,  13  L.  ed.  648,  it  was  held  that 
"Congress  did  not  intend  by  the  act  of  1790 
to  declare  that  a  judgment  rendered  in  one 
state  against  the  person  of  a  citizen  of  an- 
other, who  had  not  been  8er\'ed  with  process 
or  voluntarily  made  defense,  should  hayi» 
euch  faith  and  credit  in  every  other  state  a^ 
it  had  in  the  courts  of  the  state  in  which  it 
was  rendered.**  That  case  was  based  on  the 
statute  of  New  York  which  provided  that 
when  joint  debtors  were  sued,  and  one  wa& 
brought  into  court  on  process,  if  judgment 
should  pass  for  plaintiff  he  should  have  judg- 
ment and  execution,  not  only  against  the  par- 
ty brought  into  court,  but  also  against  other 
ioint  debtors  named. in  the  original  process, 
in  the  same  manner  as  if  they  had  all  been 
taken  and  brought  into  court  by  virtue  of 
such  process;  but  it  should  not  be  lawful  to 
issue  or  execute  any  such  execution  against 
the  body  or  against  the  sole  property  of  any 
person  not  brought  into  court. 

It  could  never  have  been  contemplated  by 
the  framers  of  the  Constitution  of  the  United 
States  to  include  among  judgments  entitled 
to  "full  faith  and  credit,'*  under  §  1,  art.  4, 
a  judgment  obtained  upon  a  contract  abso- 
lutely void  under  the  laws  of  the  state  where 
it  vroA  made,  and  upon  substituted  process. 
It  may  be  said,  then :  Where  is  the  protec- 
tion afforded  the  garnishee  in  such  case? 
On  the  other  hand,  what  protection  has  the 
defendant,  the  creditor  of  the  garnishee,  in 
such  a  proceeding?  The  garnishee  has  bet- 
ter facilities  for  protecting  his  interests  than 
the  defendant.  He  is  served  wiUi  process. 
He  knows  of  the  proceeding.  He  can  read- 
ily advise  the  defendant,  his  creditor,  thereof, 
and  make  his  defense  sure,  if  any  there  be; 
while  without  such  notification  the  defend- 
ant remains  in  profound  ignorance  of  the 
proceeding  until  his  property  is  taken  from 
him,  may  bo  on  a  valid,  just  claim  or  demand, 
possibly  by  the  connivance  of  the  plaintiff 
and  the  garnishee,  on  a  void  or  illegal  claim. 
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In  White  Y,  Foote  Lumhmr  d  Ufg,  Co.  29  W. 
Va.  385  (Syl.),  it  is  held  that  "a  judgment 
rendered  by  a  court  of  comnum  kiw  again9t 
a  married  woman,  either  in  her  own  name  or 
in  the  name  of  a  company  under  which  she 
does  businces,  upon  a  contract  made  during 
her  coverture,  is  absolutely  void;  and  an 
execution  or  suggestion  sued  out  upon  such 
judgment  is  invalid  and  inefTectual  for  any 
purpose/'  and  "such  judgment  may  be  as- 
Miled  collaterally  in  proc^ings  upon  a  sug- 
i^estion  thereon." 

1  fail  to  see  any  error  in  tbe  judgment,  and 
the  0a me  is  affirmed. 

Note  by  MeliVliorter,  J. ; 

Since  the  foregoing  opinion  was  handed  down, 
I  flod  tbe  case  of  LouUvUle  d  N.  R.  Co.  v.  Vaah 
(Ala.)  23  So.  825  [41  L.  R.  A.  881].  decided  in 
June.  18S>8.  the  syllabus  of  which  Is  as  follows : 

"(1)  Tbe  courts  of  one  state  have  no  Juris- 
diction to  attach  and  condemn  a  debt,  due  to 
and  payable  to  a  nonresident  where  be  resides, 
by  Krvlce  of  process  on  his  debtor  as  garnishee, 
In  the  absence  of  personal  service  on  the  credit- 
or within  the  state  of  the  forum,  or  his  volun- 
tary appearance. 

**(2)  Tbe  payment  by  the  garnishee  of  a  Judg- 
ment rendered  for  a  debt  against  a  nonresident 
without  personal  service  within  the  state  of  the 
forum,  or  voluntary  apoearance,  coostltntes  no 
defense  to  a  subsequent  suit  by  the  Judgment 
debtor  against  the  garnishee. 

"(3)  The  constitutional  provision  that  'fuli 
faith  and  credit  shall  be  given  In  each  state  to 
tbe  public  acts,  records,  and  Judicial  proceedings 
of  every  other  state*  does  not  apply  to  a  Judg- 
ment against  a  nonresident  debtor.  In  the  ab- 
lence  of  personal  service  upon  him  within  the 
■tate  of  tbe  forum,  or  a  voluntary  appearance.** 

BramiOB,  P.,  dissenting: 

111  is  case  is  important  m  principle,  and, 
regarding  the  decision  in  it  ae  plainly  erro- 
neous and  contrary  to  the  right  of  the  de- 
fendant under  the  Constitution  of  the  United 
States,  I  must  diseent. 

My  position  is:  The  Justice  in  Ohio  had 
jurisdiction  and  authority  under  the  law  oi 
Ohio  to  render  the  judgment  against  the  gar- 
nishee. This  is  not  denied.  This  judgment 
had  the  effect  there  to  protect  the  defendant 
against  a  suit  by  Mrs.  Stewart  to  make  him 

Sxy  tbe  money  again.  Having  this  force  in 
hio,  it  must  have  the  same  force  in  every 
state,  under  the  United  States  Constitution, 
providing  that  "full  faith  and  credit  shall 
DC  given  in  each  state  to  the  public  acts,  rec- 
ord, and  judicial  proceedings  of  every  other 
state,"  and  the  act  of  Congress  under  it  that 
judgments  in  a  court  of  one  state  "shall  have 
puch  faith  and  credit  ffiven  them  in  every 
court  within  the  United  States  as  they  have 
by  law  or  usage  in  the  courts  of  the  state 
from  which  they  are  taken."  We  do  not  go 
behind  the  Ohio  jud^ent  to  see  on  what 
contract  in  favor  of  uio  creditor  it  was  ren- 
dered, whether  good  or  bad,  void  or  not,  be- 
cause the  only  ouestion  is:  Had  the  court 
jurisdiction,  ana  did  it  give  judgment  pro- 
tecting the  garni^ee  there?  1  Qreenl.  Ev.  % 
548.  ^It  is  a  question  of  constitutional  ob- 
ligation, not  of  state  policy,  whether  our 
courta  will  enforce  a  judgment  of  another 
Atate  ooort  of  competent  jurisdiction,  having 
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jurisdiction  in  the  case.  When  a  judgment 
or  decree  of  bhe  court  of  another  state  is 
sought  to  be  enforced  in  a  court  in  this  state, 
the  court  in  this  state  may  inquire  into  the 
iurisdiction  of  the  court  which  rendered  the 
judgment  or  decree;  and  if  it  appears  that 
such  court  had  no  jurisdiction  the  judgment 
or  decree  is  void,  but  if  it  had  jurisdiction, 
the  judgment  or  decree  is  valid  and  binding 
in  this  state."  Stewart  v.  Stewart,  27  W^ 
Va.  167.  "The  first  question  to  be  deter- 
mined in  regard  to  a  judgment  of  another 
state,  after  jurisdictional  inquiries  have  been 
satisfactorily  answered,  is,  What  is  its  effect 
in  the  state  whence  it  wsus  taken?  The  ef- 
fect which  it  has  there  is  precisely  the  effect 
which  must  be  accorded  to  it  in  every  other 
state.  It  must  not  be  givei»  any  greater  ef- 
fect than  it  had  in  the  state  wherein  it  was 
rendered.  If  the  judgment  appear  on  its 
face  to  be  harsh  and  erroneous,  it  must  be  re- 
ceived and  enforced,  irrespective  of  its  harsh- 
ness. The  pleas  which  might  be  made  to  it 
at  home,  and  those  only,  can  be  made  to  it 
in  any  other  part  of  the  Union."  2  Freeman, 
Judgm.  §  575.  The  law  is  that  it  is  not  the 
domicil  of  the  owner  of  the  debt  garnished 
that  tests  the  place  of  jurisdiction  for  gar- 
nishment, but  tne  question  whether  the  court 
had  control  over  the  garnished  debtor  within 
its  territory.  Mooney  v.  Buford  d  (J.  Mf<j. 
Co.  34  V.  S.  App.  582,  72  Fed.  Rep.  32,  18  C. 
C.  A.  421 ;  Douglass  v.  Pkeniw  Ins.  Co. 
138  N.  Y.  209,  20  L.  R.  A.  118. 

Mrs.  Stewart  could  sue  the  company  in 
Ohio,  and  therefore  it  could  be  garnished 
there.  "Foreign  corporations  are  subject  to 
the  proceM  of  garnishment  in  aJl  oases  in 
which  an  original  action  may  be  commenced 
against  them  in  the  courts  of  this  state  to 
recover  the  debt  in  respect  to  which  the  gar- 
nishment process  is  served.  ...  A  for- 
eign corporation  doing  business  within  the 
state  may  generally  be  made  a  garnishee  in 
that  state  when  by  the  laws  of  the  state, 
service  of  process  may  be  properly  made  up- 
on it  therein;  when,  according  to  the  iuris 
dictional  rule,  the  debt  is  payable  within  the 
state,  or  the  corporation  has  within  its  con- 
trol property  belonging  to  the  principal  de- 
fendant.^' 2  Shinn,  Attachm.  |  403. 
"When,  however,  there  is  seizure  of  the  de- 
fendant's property  at  the  commencement  of 
the  action,  or,  in  garnishment,  what  is  equiv- 
alent to  seizure  at  that  time,  namely,  serv- 
ice of  process  upon  the  garnishee,  accom- 
panied in  both  cases  by  publication  or  other 
form  of  substituted  service  against  the  non- 
tesident  defendant,  it  is  well  settled  that 
such  process  is  due  process  of  law  in  attach- 
ment suits,  and  that  a  judgment  so  rendered 
will  devest  the  defendant  of  his  title  to  such 
property,  and  will  protect  the  garnishee 
from  the  danger  of  double  payment."  Reno, 
Nonresidents,  |  241.  See  Molyneuw  v.  Sey 
tnour,  30  Ga.  440,  76  Am.  Dec.  671.  2  Black, 
Judgm.  I  852,  says:  "The  judgment  of  a 
foreign  court  of  competent  juriscQction,  in  a 
proceeding  in  the  nature  of  a  garnishment, 
IS  binding  apd  conclusive,  and  affords  a  com- 
plete protection  to  the  garnishee,  and  the 
money  paid  under  it  cannot  be  recovered 
back  by  the  original  owner  of  the  debt  in 
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Any  action  in  another  oountry."  Gamish- 
cnent  is  a  proceeding  in  rem,  binding  every 
where  (2  Shinn,  Attachm.  |  480;  30  Ga.  440, 
76  Am.  Dec  671;  1  Greenl.  Ev.  S  543)  ;  at 
least  so  far  as  the  property jniniished  and 
its  owner  are  concerned.  "The  liability  of 
property  belonging  to  nonresidents  to  be  at- 
tached and  Bold  under  l^;al  process  is  de- 
termined by  the  law  of  the  state  in  which 
the  property  is  actually  situated,  and  from 
whose  courts  the  process  issues,  and  is  not 
•determined  by  the  law  of  the  state  in  which 
the  owner  resides.  Hence,  in  case  of  con- 
flict between  the  laws  of  these  two  states, 
the  law  of  the  former  governs."  Reno,  Non- 
residents, S  148.  "Where,  however,  the  gar- 
nishee is  a  resident  of  the  state,  the  fact 
that  the  principal  debtor  is  a  nonresident 
will  not  affect  the  validity  of  the  garnish- 
ment proceedings,  because  attachments  are 
fwrmitted  against  nonresident  debtors.  And 
the  fact  that  the  principal  defendant  is 
served  b^  publication  only  has  no  effect  up- 
on the  jurisdiction  of  the  court,  when  the 
property  or  debt  is  within  the  power  of  the 
«ourt;  that  is  to  say,  where  the  property 
is  within  the  jurisdiction  of  the  court  or  the 
debt  is  payable  therein."  2  Shinn,  Attachm. 
p.  861.  But  the  opinion  by  Judge  McWhor- 
tor  says  that  the  contract  of  a  married 
woman  was  void  in  West  Virginia  when  this 
one  was  made.  That  is  no  matter.  The 
ouestion  is  the  force  of  the  Ohio  judgment  in 
<)hio.  Ohio  Rev.  Stat  §§  4996,  5319,  au- 
thorize judgOMuts  on  married  women's  con- 
tracts. Thus,  the  judgment  is  not  void 
there.  The  position  of  Jud^  McWhorter 
is  answered  by  many  authorities.  Our  own 
court,  in  Black  v.  Smith,  13  W.  Va.  780, 
held:  "When  a  court  of  law  in  the  state  of 
Maryland,  having  jurisdiction  of  the  sub- 
ject and  person  en  the  citizen,  renders  judg- 
ment in  a  cause  therein  pending,  against 
such  citizen  for  money,  the  validity  of  such 
Judgment  rendered  by  such  court  cannot  be 
questioned  in  the  courts  of  this  state;  nor 
will  the  courts  of  this  state  look  into  tho 
transaction  upon  which  the  Maryland  judg- 
naent  is  founded  in  order  to  ascertain  if  that 
judgment  ought  not  to  have  been  rendered 
T>y  the  court."  Johnson,  P.,  in  Stewart  v. 
Stewart,  27  W.  Va.  173,  said:  "But  it  is 
not  on  the  ground  that  such  suits  have  been 
maintained  in  many  states  that  we  would 
enforce  a  decree  for  suoh  cause  in  our  own 
eourts,  nor  would  we  sustain  it  because  it 
agreed  with  our  policy,  nor  refuse  to  enforce 
it  here  because  it  is  hostile  to  our  policy. 
The  reason  why  we  would  enforce  a  decree, 
rendered  by  a  court  of  competent  jurisdic- 
tion in  another  state  is  the  fact  that  the  Con- 
stitution of  the  United  States  requires  us  to 
do  60.  For  the  wisest  purposes,  the  states, 
when  they  formed  and  adopted  the  Consti- 
tution of  the  United  States,  provided,  in  §  1 
of  article  4:  'Full  faith  and  credit  shall  be 
given  in  each  state  to  the  public  acts,  records, 
and  judicial  proceedings  of  every  other 
state.'  If  this  clause  had  not  been  inserted 
in  the  Constitution  and  rigidly  enforced  by 
the  judiciary  in  all  the  states,  our  relations 
as  states  to  each  other  would  have  been  any- 
thing but  harmonious.     Citizens,  by  passing 
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from  one  state  to  another,  could  escape  the 
effect  of  their  ccmtracts  aod  obligations.  It 
is  not  a  (question  of  state  p<^icv  whether  we 
will  or  will  not  give  effect  to  the  judgments 
of  courts  of  competent  jurisdicticHi  of  oUw*r 
states.  It  is  a  question  whether  we  will  in 
good  faith  live  up  to  the  constitutional  obli- 
gations which  we  have  assumed.  In  (HI- 
ohriat  V.  West  Virginia  Oil  d  Oil  Land  Co. 
21  W.  Va.  115,  45  Am.  Rep.  555,  we  decided 
that  where  a  judgment  rendered  in  aooifaier 
state  is  sought  to  be  enforced  in  a  court  in 
this  state,  our  courts  mav  inquire  into  the  ju- 
risdiction of  the  court  which  rendered  it,  and 
if  it  appear  that  the  court  which  rendered 
the  judgment  had  no  jurisdiction,  the  judg- 
ment or  decree  ie  void ;  but,  if  it  had  juris- 
diction, it  is  valid  and  binding  in  this  state ; 
that,  in  deciding  what  effect  a  judgment 
rendered  in  another  state  is  to  have  in  this, 
it  must  be  regarded  as  well  settled  that  it 
must  have  the  same  effect  here  as  it  had  in 
the  state  where  it  was  rendered.  It  is  not 
an  open  question  whether  we  will  enforce  the 
judgments  and  decrees  of  another  state  ren- 
dered by  courts  of  competent  jurisdiction 
having  jurisdiction  to  render  such  judgment 
or  decree.  The  general  rule  is  as  we  haye 
stated  it.  If  there  are  any  exceptions,  I 
have  not  been  able  to  find  them.  I  do  not 
say  there  can  be  none.  If  the  court  of  com- 
mon pleas  of  Columbiana  county  had  juris- 
diction to  pronounce  the  decree  rendered 
there,  and  sought  to  be  enforced  here,  we 
must  give  full  i9A\h.  and  credit  to  it,  and  en- 
force it  here."  2  Black,  Judgm.  |  888, 
reads:  "As  to  whether  the  personal  disa- 
bility of  the  defendant  at  the  time  the  judg- 
ment was  rendered  against  him  is  a  good  de- 
fense to  an  action  on  such  judgment  in  an- 
other state,  the  question  depends  upon  the 
status  of  the  judgment  in  the  state  of  its 
rendition.  Its  validity  must  be  tested  by 
the  laws  of  that  state.  If  the  coverture,  in- 
fancy, or  insanity  is  regarded,  in  the  state 
where  the  judgment  is  rendered,  as  makins^ 
the  judgment  absolutely  void,  that  invalid- 
ity may  undoubtedly  be  shown  against  it  in 
any  other  junsdiction.  If,  on  the  other  hand, 
Uie  rendition  of  a  judgment  against  such  a 
person  is  regarded,  in  the  state  where  it  is 

?^iven,  as  a  mere  irregularity  or  error  in 
act,  having  no  greater  effect  than  to  make 
the  judgipont  voidable  on  a  proper  direct 
proceeding  for  that  purpose,  then  it  will  not 
be  a  good  defense  to  an  action  on  the  judg- 
ment in  another  state.  This  rule  is  illus- 
trated by  a  case  ruled  in  Iowa.  .  .  .  The 
defendant  answered  that  the  judgment  was 
void  because  rendered  while  he  was  a  minor. 
.  .  .  The  chief  justice  said:  'If  there 
was  an  error  in  fact  in  permitting  defendant 
to  appear  by  attorney  when  a  minor,  it  was 
an  irregularity,  and  as  such  no  more  affected 
the  validity  of  the  judgment  than  if  it  had 
been  an  error  in  law.  in  either  case  the  er- 
ror, whether  of  law  or  ftujt,  does  not  render 
a  judgment  void ;  but  a  party  may  have  his 
remedy  in  the  state  where* the  judgment  was 
rendered,  either  in  the  same  or  in  an  appel- 
late tribunal.  The  defense  cannot  prevail 
here;  for,  until  set  aside,  the  iuogment 
would  have  full  force  and  effect  in  Ohio,  and 
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is  entitled  to  the  same  here.  The  error  does 
not  go  to  the  jurisdiotion  of  the  oourt.'" 
And  the  theory  th&t  the  debt  of  the  married 
-woman  is  void  will  not  sustain  this  decision. 
It  is  void,  it  is  true,  in  West  Virginia,  in  a 
•coart  of  law,  and  only  there;  for  it  is  a  valid 
4lebt  in  equity,  binding  her  separate  estate. 
The  money  garnished  for  it  was  separate 
estate,  and  Sound  for  this  debt  under  our 
own  law.  A  court  of  equity  would,  in  this 
state,  make  it  liable  therefor.  A  justice  in 
Ohio  exercises  law  and  equity  jurisdiction, 
and  his  judgment  binds  that  estate  for  this 
dd>t  as  a  decree,  in  equity  would  here.  Do 
not  think  that  I  assert  that  the  personal 
judgment  against  Mrs.  Stewart  in  Ohio 
binds  her.  I  mean  that  it  binds  her  as  to 
the  debt,  so  as  to  protect  the  garnishee  from 
second  payment.  I  do  not  mean  that  it 
would  further  bind  her. 

I  would  much  prefer  that  the  coui-t  should 
^ive,  as  the  reason  for  its  decision,  the  rea- 
son given  in  Pierce  v.  Chicago  d  N.  W.  R,  Co. 
36  Wis.  288,  and  Morgan  v.  Neville,  74  Pa. 
92, — that  garnishee,  to  be  protected,  must 
notify  his  creditor, — ^than  to  place  the  deci- 
fiioo  on  the  untenable  f; round  it  does; 
though,  with  Thompson,  Homesteads  A  Ex- 
emptions, $  864, 1  do  not  think  notice  neces- 
saiy,  as  I  have  not  found  it  suggested  in 
other  cases.  Publication,  as  dictated  by  the 
law  of  Ohio,  is  legal  warning.  Nor  did  the 
company  have  to  plead  that  by  the  law  of 
West  Virginia  the  contract  was  void.  No 
eridenoe  mows  that  it  knew  she  \vas  a  mar- 
ried woman.  In  its  widespread  business, 
why  require  it  to  inquire?  Tf  the  state  seize 
ihe  debt  in  its  hands,  shall  it  go  further? 
Shall  not  Mrs.  Stewart  bow  to  the  majesty 
of  the  republic,  which  makes  that  seizure 
valid?  Shall  she  assume  to  question  the 
pokier  of  the  republic,  though  she  sufTer 
from  it.  if  she  could  suflTer  in  paving  a  just 
debt  for  groceries,  making  her  life  and  the 
lives  of  those  dear  to  her  to  subsist?  Id.  S9 
S64.  806,  shows  this  to  be  an  unreasonable 
requirement.  Nebraska  and  Wisconsin  re- 
quire that  a  garnishee  shall  plead  that  the 
debtor  has  a  right  to  the  garnished  debt  as 
an  exemption,  but  other  authorities  deny  it. 
Moore  v.  Chicago,  R.  I.  t£  /*.  R.  Co.  43  Iowa, 
:j85;  Jones  v.  Tracy,  75  Pa.  417;  Conley  v. 
<liiIcote,  25  Ohio  St.  320:  Baltimore  d  0. 
R.  Co.  V.  May,  25  Ohio  St.  347.  I  hold  that 
thj.«  stnte,  through  this  court,  should  give 
to  Iho  defendant  the  protection  which  the 
Constitution  of  tlie  republic  designed  to  give 
to  all  citizens  alike.  No  mere  sympathy 
should  defeat  this  high  behest  of  the  highest 
municipal  law. 

Nom  DT  Dent.  J. :  The  assurance  company 
doing  bnslness  In  the  state  of  West  Virginia 
most  be  presumed  to  know  the  laws  thereof, 
ftad.  having  Insured  the  separate  property  of 
Mary  A.  Stewart,  a  married  woman,  must  be 
presumed,  after  the  custom  of  Insurance  compa- 
ales,  to  know  that  she  was  a  married  woman, 
and  what  were  all  her  rights  and  liabilities  with 
regard  to  said  property  under  the  laws  of  said 
state,  and  therefore  must  be  presumed  to  have 
known  thnt  her  separate  property  was  not  sub- 
ject to  her  husband's  control,  nor  liable  for  the 
parroent  of  his  debts :  and.  being  under  his 
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coverture,  she  was  entitled  to  be  supported  by 
him,  and  that  any  simple  contract  debt  made  in 
relation  to  such  support  was  void  as  to  her,  and 
binding  on  her  husband  alone,  and  conld  not  la 
any  wise  affect  her  separate  property,  as  the 
laws  of  West  Virginia  then  stood.     Porter  A 
Company  being  residents  of  the  state  of  West 
Virginia,  must  also  be  presumed  to  be  fully  cogn- 
isant of  these  matters,  and  that  their  alleged 
claim  was  no  debt  against  Mra   Stewart,  but 
binding  on  her  husband  aione.     Knowing  this 
they  seek  a  remote  foreign  tribunal,  and  upon  a 
false   and   fraudulent  affidavit,  for  they   knew 
they  had  no  debt  which  was  enforceable  against 
the  separate  estate  of  Mrs.  Stewart ;  they  invoke 
its  aid  to  secretly  seize  and  wrongfully  appropri- 
ate her  property,  without  her  knowledge.      She 
is  given  no  notice  of  these  proceedings,  as  such 
would  be  fatal  to  them,  but  publication  is  made 
in  a  local  paper,  which  she  has  no  chance  of 
seeing ;  and  thus  her  separate  property  Is  fraud- 
ulently  seized   and   appropriated    without    her 
knowledge,  and  her  debtor,  the  garnishee,  pre- 
sumably with  full  knowledge  of  her  rights  and 
the  fraudulent  purpose  of  the  plaintiffs.  Porter 
ft  Company,  and  with  Its  agencies  in  the  state 
of  West  Virginia,  makes  no  effort  to  defend  the 
action,  as  it  had  the  right  to  do,  or  to  notify 
her  thereof,  that  she  might  Interpose  her  defense. 
Why   did    the    garnishee   thus    remain    silent? 
There  can  be  but  one  answer,  and  that  is  that 
It  was  colluding  with  Porter  &  Company  to  un- 
lawfully apply  Mrs.   Stewart's  separate  estate 
on  a  debt  for  which  it  was  not  liable,  and  thus 
perpetrate  a  fraud  upon  her  without  her  knowl- 
edge.    The  Justice  was  not  to  blame  in  the  mat- 
ter, for  he  was  imposed  upon  by  the  fraudulent 
conduct  of  the  plaintlflF,  aided  and  abetted  by 
the  silence  of  the  garnishee.     The  "Constitution 
and  majesty  of  the  great  republic"  was  never 
Intended    to   be   a    cover    for   such  fraudulent 
practices,  and  permit  persons,  by  collusion,  to 
wrongfully  appropriate  the  property  of  another 
by  deceit  and  stealth.     This  Judgment  against 
the  garnishee,  under  the  circumstances,  should 
be    regarded    as    though    procured    by    itself. 
Smith  V.  Dickson,  58  Iowa,  444.     The  suppres- 
sion of  the  truth  oftentimes  operates  to  perpe- 
trate a  fraud  as  completely  as  the  utterance  of 
a  falsehood,  and  no  one  should  be  permitted  to 
take  advantage  of  a  wrong  in  which  he  partici- 
pates.    The  garnishee  had  the  plaintiff's  sepa- 
rate  property,  and   it   was  in   duty    bound   to 
defend  it  from  the  wrongful  appropriation  of 
othei*s  to  debts  to  which  it  was  exempt,  or  no- 
tify  her   of   such    wrongful    attempt.     Having 
failed  to  do  either.  It  is  no  more  than  right  that 
It  should  bear  a  loss  incurred,  to  say  the  least, 
by    its    own    indifference.     Of    two    Innocent 
parties,  the  one  whose  negligence  occasioned  the 
loss  should  bear  the  burden  thereof.     I  concur 
In  Judge  MclVborter's  opinion,  for  the  fore- 
going reasona 


Amos  STEELSMITH,  Appt., 

V. 

James  GARTLAN. 
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W.  Va. ) 


*1.  A  leane  for  tbe  purpose  of  operat- 
ing for  oil  and  Bran  for  tbe  period  of 
live  years,  and  so  much  longer  as  oil  or  gas 

^Headnotes  by  Dint,  J. 


Note — As  to  forfeiture  of  oil  and  gas  lease, 
see  also  Evans  v.  Consumers'  Gas  Trust  Ce. 
(Ind.)  31  L.  R.  A.  673,  and  note. 
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Is  found  In  paying  quantities,  on  no  other 
oonsfderatlon  than  prospectJye  oil  royalty  and 
gas  rental,  vestB  no  present  title  in  the  lessee 
except  the  mere  right  of  exploration ;  but  the 
title  thereto,  both  ss  to  the  period  of  five 
years  and  the  time  thereafter,  remains  incho- 
ate and  contingent  on  the  finding,  under  the 
explorations  provided  for  in  such  lease,  oil 
and  gas  in  paying  quantities. 

S.  The  completion  of  a  nonprodactlve 
-well,  though  at  great  expense,  vests  no  title 
In  .the  lessee. 

8.  Sacb  lease  ninst  be  conatraed  as  a 
^whole,  and.  If  there  is  no  provision  therein 
contained  requiring  the  bor<ng  of  another  well 
after  the  first  unsuccessful  attempt  is  com- 
pleted and  abandoned,  the  lease  becomes  in> 
v&lid  and  of  no  binding  force  as  to  any  of 
Its  provisions. 

(April  16,  1808.) 

APPEAL  by  plaintiff  frum  a  decree  of  the 
Circuit  Court  for  Ritchie  County  in  fa- 
vor of  defendant  in  a  proceeding  brought  to 
cancel  a  certain  lease  as  a  cloud  on  plaintiff's 
title  under  a  lease  of  oil  land.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr,  V.  B.  Arolier,  for  appellant: 

Gartlan  under  the  terms  of  his  lease  of 
February  11^  1895,  only  toolc  the  privilege 
of  exploring  for  oil  on  the  122  acres  of  land. 
He  had  no  interest  in  either  the  surface  or 
minerals. 

Venture  Oil  Co,  v.  Fretta,  152  Pa.  451; 
Funk  v.  Haldcman,  53  Pa.  "220;  Thompson's 
Appeal,  101  Pa.  225;  Rynd  v.  Rynd  Farm 
Oil  Co.  63  Pa.  397 ;  Duffield  v.  Hue,  120  Pa. 
94;  Broum  v.  Beeoher,  120  Pa.  590;  Duke  v. 
Hague,  107  Pa.  57;  Homer  v.  Den,  Leeds,  25 
N.  J.  L.  106 ;  Sharswood  A  B.  Lead.  Cas.  Real 
Prop.  p.  30;  State  v.  Bouth  Penn  Oil  Co,  42 
W.  Va.  101. 

The  consideration  for  an  oil  lease  is  de- 
velopments for  oil,  not  payment  of  montlily 
rentals  which  are  only  in  the  nature  of  pen- 
alties for  not  developing. 

Hukill  V.  Giiffey,  37  W.  Va.  448 ;  Bettman 
▼.  Harness,  42  W.  Va.  433,  36  L.  R.  A.  6(i6; 
Eaton  V.  Allegany  Oas  Co,  122  N.  Y.  416. 

The  abandonment  of  an  oil  lease  is  com- 

Slete  when  work  of  development  is  aban- 
oned. 

Eaton  V.  Allegany  Oas  Co.  122  N.  Y.  422. 

Gartlan,  lessee,  never  completed  a  well  on 
the  tract  of  122  acres  of  land. 

Ouffy  V.  Hukill,  34  W.  Va.  49,  8  L.  R.  A. 
769. 

The  intention  of  lessee  can  have  no  influ- 
ence so  far  as  controlling  the  effect  of  aban- 
donment of  actual  dcvelonmenls. 

Mitchell  V.  Carder,  21  W.  Va.  277. 

Gartlan's  abandonment  of  the  work  of  de- 
velopment operated  as  ti  surrender  of  the 
lease  of  February  11,  1895. 

12  Am.  ft  Eng.  £nc.  Law,  p.  758i. 

Equitable  rights  may  be  lost  by  abandon- 
ment. 

Picket  V.  Dowdall,  2  Wash.   (Va.)   106. 

The  forfeiture  clause  in  an  oil  lease  is  in 
the  interest  of  the  lessor,  who  has  the  option 
to  forfeit  the  lease. 

Ouffy  V.  Hukill,  34  W.  Va.  49,  8  L.  R.  A. 
759;  Schaupp  v.  Uukill,  84  W.  Va.  375; 
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Thomas  v.  Hukill,  34  W.  Va.  385 ;  HukiU  ▼. 
Myers,  36  W.  Va.  039 ;  Hvkill  v.  Ouffey,  37 
W.  Va.  425;  Craig  v.  HukiU,  37  W.  Va.  520; 
Crawford  v.  Ritchey,  43  VV.  Va.  252 ;  Brown 
V.  Vandergrift,  80  Pa.  142;  Munroe  v.  Arm- 
strong, 96  Pa.  307;  Oalei/  Bros.  v.  Kellfr- 
man,  123  Pa.  491 ;  Wills  v.  Manufacturers' 
Natural  Oas  Co,  130  Pa.  222.  5  L.  R.  A.  003; 
Thompson  v.  Christie,  138  Pa.  £30,  11  I..  R. 
A.  236;  Kennedy  v.  Crau^ford,  138  Pa.  501; 
Springer  v.  Citizens*  Natural  Oas  Co.  145 
Pa.  430;  Ogden  v.  Hairy,  145  Pa.  640;  Jones 
V.  Western  Pennsylvania  Natural  Oas  Co. 
146  Pa.  204;  Phillips  v.  .Vandergrift,  146 
Pa,  357;  Heintz  v.  Shortt,  149  Pa.  286; 
Olasgov)  v.  Chartiers  Oil  Co.  152  Pa.  4S; 
Wolf  V.  Quffey,  161  Pa.  276;  Mathews  v.  Peo- 
ples Natural  Oas  Co.  179  Pa.  165;  Hartley 
▼.  Phillips,  179  Pa,  176. 

The  drilling  of  one  well  upon  the  tract  of 
122  acres  of  land  by  GartUn,  which  well  was 
not  productive,  was  not  such  a  perform- 
ance of  the  contract  as  entitled  him  to  the 
full  Ave  years,  the  term  mentioned  in  the 
lease. 

Bamhart  v.  Loekioood.  152  Pa.  82;  Ven- 
ture Oil  Co.  V.  Fretts,  152  Pa.  451 ;  McNish 
V.  Stone,  152  Pa.  457.  note-,  Hooks  v.  Forst, 
166  Pa.  238:  Bartle?/  v.  Phillips,  165  Pa. 
826.  179  Pa.  175;  Bltiestone  Coal  Co.  v.  BeU, 
38  W.  Va.  297 ;  Cra4g  v.  Hukill,  37  W.  Va. 
520 ;  Crawford  v.  Ritchey,  43  W.  Va.  252. 

There  is  an  implied  condition  in  every 
lease  of  land  for  oil,  that  the  lessee  will  con- 
tinue developments  necessary  for  tlie  com- 
mon advantage  of  the  parties. 

Kleppner  v.  Lemon,  170  Pa.  502:  Mc- 
Knight  v.  Manufacturer's  Natural  Oas  Co. 
146  Pa.  186. 

A  mining  lease  may  be  lost  by  forfeiture. 

Barringer  ft  Adams,  Mines  k  Mining.  .300, 
301,  citing  numerous  oases  at  pp.  301-305. 

The  lessee  may  covenant  for  a  forfeiture 
on  his  part,  and  if  he  does  he  incurs  no  lia- 
bility for  rent  or  breach  of  the  covenants  of 
the  lease,  other  than  the  forfeiture  of  the 
lease. 

Glasgow  v.  Chartiers  Oil  Co.  152  Pa.  40. 

The  court  of  equity  will  cancel  an  aban- 
doned lease  as  a  cloud  on  title. 

Crawford  v.  Ritchey,  43  W.  Va.  252 ;  ff»- 
kill  V.  Ouffey,  37  W.  Va.  425 ;  Bukill  v.  My- 
ers, 36  W.  Va.  639. 

An  oil-lease  agreement  which  contains  no 
covenants  which  bind  the  lessee,  birt  onlycov- 
enants  authorizing  him  by  payment  of 
money,  or  making  developments,  to  keep  the 
lease  alive,  is  an  option,  and  not  an  oil  lease 
proper. 

Glasgow  v.  Chartiers  Oil  Co.  162  Pa,  49. 

To  enable  Gartlan  to  hold  the  lease  of  Feb- 
ruary 11,  1895,  he  must  bring  himself  within 
the  rules  governing  specific  performance  of 
contracts. 

Hissam  v.  Parrish,  41  W.  Va.  686;  Clay  t. 
Deskins,  36  W.  Va.  350;  Harrison  v.  Harri- 
son, 36  W.  Va.  557;  Henking  v.  Anderson, 
34  W.  Va.  709;  Dyer  v.  Duffy,  39  W.  Vo. 
149,  24  L.  R.  A.  339 ;  Litz  v.  Ooosling,  21  L. 
R.  A.  127,  note,  93  Ky.  185. 

After  Mav  1,  1895,  there  was  no  consider- 
ation for  further  continuing  the  letse  of 
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February  11,  1895,  in  force,  and  oonBequent- 
tf  the  agreement  became  void. 

Woodland  Oil  Co,  v.  Crawford,  55  Ohio  St. 
161,  34  L.  R.  A.  62;  ExHin8  v.  Conaumers' 
Qas  Trust  Co.  (Ind.)  31  L.  R.  A.  673. 

Steelsmith  first  found  oil.  He  obtained 
tlie  leaee  after  Gartlan's  abandonment  waa 
complete,  and  his  equity  is  merged  into  legal 
title  to  the  oil  under  the  122~acre  tract. 

Guffy  V.  Hukill,  34  W.  Va.  49,  8  L.  R.  A. 
759;  Hchaupp  V.  Hukill,  34  W.  Va.  375; 
Barrett  v.  McAllister,  33  W.  Va.  738;  Ross 
V.  Parks,  03  Ala.  153,  11  L.  R.  A.  149. 

Messrs.  Van  Winkle  &  Ambler,  for  ap- 
pellee: 

Gartlan's  lea^ie  was  valid.  It  was  dated 
Pebruary  11, 1805,  and  ran  for  ftve  jrears  and 
a")  lonfi^  as  oil  and  gas  were  found  in  paying 
quantities.  It  was  liable  to  forfeiture,  if  a 
well  was  not  completed  in  one  month,  or  ren- 
tal paid.  The  rental  was  paid  until  a  well 
was  completed  on  April  15. 

Thus,  everything  named  in  the  lease  was 
fully  eompliod  wiui;  and  on  the  face  of  the 
deed  he  had  a  term  of  five  years  for  further 
drilling. 

Ouffy  V.  BukiH,  84  W.  Va.  49,  8  L.  R.  A. 
750. 

As  the  lessee  makes  the  expenditure,  he 
htLR  the  right  to  determine  and  control  op- 
erations. 

It  is  an  implied  condition  of  every  lease 
of  land  for  the  production  of  oil  therefrom, 
that,  when  the  existence  of  oil  in  paying 
quantities  is  made  apparent,  the  lessee  shall 
put  down  as  many  wells  as  may  be  reason- 
ably necessary  to  secure  the  oil  for  the  com- 
mon advantage  of  both  lessor  and  lessee.  In 
determining  when  and  where  such  welN  shall 
he  located,  regard  mwit  be  had  to  the  opera- 
tions on  adjoining  lands,  and  to  the  well- 
known  fact  that  a  well  will  drain  territory 
of  much  larger  extent  when  the  sand  rock  in 
which  the  on  or  gas  is  found  is  of  coarse  and 
loose  texture,  than  when  it  is  of  fine  grain 
and  compact  together. 

Whatever  ordinary  knowledge  and  care 
would  dictate  as  the  proper  thing  to  be  done 
for  the  interests  of  ooth  lessor  and  lespee 
nnder  any  given  circumstances  is  that  which 
the  law  requires  to  be  done  as  an  implied 
.stipulation  of  the  contract. 

Kleppner  v.  Lemon,  176  Pa.  602. 

It  is  not  unusual  in  undeveloped  territory 
to  I  equire  a  well  to  lie  commenced  in  one  year 
and  completed  in  eighteen  months,  and  the 
court  is  not  very  strict  as  to  the  time,  even 
then. 

Fleming  Oil  d  Qas  Co.  v.  South  Penn  Oil 
Co.  37  W.  Va.  645. 

Oil  in  place  is  part  of  the  land,  and  is  real 
estate. 

WUliamson  T.  Jones,  39  W.  Va.  231,  25 
U  R.  A.  222. 

An  oil  lease,  even  before  the  lessee  has  en- 
tered into  possession,  confers  a  right  to  mine 
the  oil,  which  a  court  of  equity  will  protect. 

Bettman  v.  Harness,  42  W.  Va.  433,  36  L. 
R.  A.  566. 

And  upon  which  a  court  of  law  will  give 
judgment. 
44  L.  R,  A. 


Chiify  V.  Uukill,  34  W.  Va.  49,  8  L.  B.  A« 
760. 

The  deed  of  Mrs.  McGregor  to  Gartlan  la 
not  a  mere  license. 

Woodland  Oil  Co.  v.  Cratcford,  55  Ohio  St 
161,  34  L.  R.  A.  62;  Wettengel  v.  Oormley, 
160  Pa.  559;  Williamson  v.  Jones,  39  W.  Va. 
231,  25  L.  R.  A.  222. 

The  grant  of  oil  in  place  would  be  a  con- 
veyance of  a  part  of  the  corpus  of  the  real  es- 
tate, and  a  sale  of  the  substance. 

Williamson  v.  .^oiies,  39  W.  Va.  231,  25  L. 
R.  A.  222. 

The  pounds  of  G^irtlan's  equity  are  in- 
herent in  the  nature  of  the  case. 

He  had  a  right  of  great  value  that  had 
been  paid  for,  ^1  this  risht  what  you  will. 

Watson  ▼.  Coast,  35  W.  Va.  480. 

A  license  or  lease  paid  for  will  be  pro* 
tected  by  in  i unction. 

Broton  v.  apilman,  155  (J.  S.  665,  39  L.  ed. 
304;  Tufts  V.  Copen,  37  W.  Va.  623;  West 
Virginia  Transp.  Co.  v.  Ohio  River  Pipe 
Line  Co.  22  W.  Va.  621. 

In  a  field  where  oil  is  being  taken  so  close 
to  the  leased  tract  as  to  dram  it,  the  lessee 
must  be  prompt  to  protect  his  lines;  but  in 
a  new  territoiy  after  the  lesf^ee  has  sunk  one 
well,  he  is  not  bound  to  go  forward  with 
other  wells,  not  knowing  where  to  locate 
them.  He  may  suspend  and  await  develop- 
ments, and  such  suspension  is  not  abandon- 
ment. 

Baumgardner  v.  Browning,  12  Ohio  G.  0. 
73. 

Leases  must  be  construed  according  to 
their  tem«B. 

Venture  Oil  Co.  v.  Fretts,  152  Pa.  451; 
Bamhart  v.  Lochwood,  152  Pa.  82;  Crato- 
ford  V.  Ritchey,  43  W.  Va.  252;  Cowa/n  v. 
Radford  Iron  Co.  83  Va.  547. 

The  burden  is  on  him  who  claims  that 
Gartlan  had  abandoned,  to  prove,  not  only 
acts  of  an  abandonnient,  but  that  he  in- 
tended to  surrender  and  abandon.  Aban- 
donment is  relinquishment  without  intention 
of  resuming. 

Mitchell  V.  Carder,  21  W.  Va.  277  ;  Chancey 
V.  Smith,  25  W.  Va.  407,  52  Am.  Rep.  217; 
15  Am.  it  Eng.  Enc  Law,  pp.  546-540. 

Gartlan  was  back  and  ready  to  work  when 
Steelsmith  intervened.  If  he  had  aban- 
doned, this  would  save  his  rights. 

Utah  Min.  d  Mfg.  Co.  v.  Dickert  d  I/.  Sul- 
phur Co.  6  Utah,  183,  5  L.  R.  A.  259;  Bart- 
ley  V.  Phillips,  179  Pa.  175. 

Steelsmith  was  entitled  to  no  relief.  Hav- 
ing taken  this  lease  with  knowledge  of  our 
rights,  he  took  in  bad  faith,  and  came  not 
with  clean  hands. 

Thorn  v.  Phares,  35  W.  Va.  772 ;  Craifj  v. 
Hukill,  37  W.  Va,  520;  Livey  v.  Winton,  30 
VV.  Va.  554;  Straughan  v.  Hallwood,  30  W. 
Va.  274;  Bill  v.  Schilling,  39  W.  Va.  123; 
Scbom  V.  Beckvoith,  r>0  W.  Va.  775;  Chris- 
tian V.  Vance,  41  W.  Va.  754;  Bird  v.  Stout, 
40  W.  Va.  43. 

Gartlan  was  entitled  to  relief  upon  his 
cross-bill  answer. 

Livey  v.  Winton,  30  W.  Va.  554;  West 
Virginia  Oil  d  Oil  Land  Co.  v.  Vinaly  14  W. 
Va.  G38;   Beach,  Modern  £q.  Jur.   $   426; 
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Katiaxcha  Lodge  v.  fifirann,  37  W.  V&.  176; 
KUbreth  v.  Root,  33  W.  V&.  600;  Leonard  v. 
Bmith,  34  W.  Va.  442 ;  Goff  v.  Price,  42  W. 
Va.  384. 

Gartlan  was  the  owner  of  such  oil  as  he 
could  take  within  the  tenns  of  his  lea8e,  less 
the  royalty  of  one  eighth. 

Bettman  v.  Hameaa,  42  W.  Va.  433,  36  L. 
R.  A.  666. 

These  wells  bored  by  Steelsmith  reached 
that  oil.  The  exclusive  right  to  bore  was  in 
Gartlan. 

The  lessor  granted  the  oil  right  to  Gai-t- 
lan,  and  he  is  entitled  to  the  poss^ession  of 
the  property  for  oil  purposes.  The  wells 
must  go  to  him,  under  the  doctrine  of  per- 
manent improvements. 

Hall  V.  Hall,  30  W.  Va.  784;  Cain  v.  Coa, 
29  W.  Va.  258;  Dawson  v.  Qroiv,  29  W.  Va. 
337. 

The  law  ought  not  to  indemnify  a  tres- 
passer who  goes  upon  lands  in  violation  of 
the  exclusive  rights  of  another  and  keeps 
him  out  of  possession  while  the  substance  is 
being  taken  away. 

Williamson  v.  Jones,  43  W.  Va.  662,  38  L. 
R.  A.  694;  Walnut  v.  Wade,  103  U.  S.  6S3, 
26  L.  ed.  626;  Jessup  v.  United  States,  106 
U.  S.  147,  27  L.  ed.  86;  E.  E.  Bolles  Wooden- 
ware  Co,  V.  United  States,  106  U.  S.  432,  27 
L.  ed.  230;  Benson  Min.  d  Smelting  Co.  v. 
Alta  Min.  d  Smelting  Co.  146  U.  S.  428,  36 
L.  ed.  762. 

On  rehearing. 

An  accepted  option  is  a  contract  mutual- 
ly binding. 

Barrett  v.  McAllister,  33  W.  Va.  73S ;  Dye 
▼.  Duffy,  39  W.  Va.  148,  24  L.  R.  A.  339. 

The  effect  of  the  opinion  is  to  interpolate 
a  provision  not  dreamed  of  by  either  party, 
and  never  before  inti}nated  by  any  court: 
"This  lease  shall  be  void  if  the  first  well  is 
unproductive." 

After  Gartlan  had  paid  rentals  and  had 
put  down  his  well,  there  could  not  be  an 
optional  feature. 

A  party  cannot  be  bound  by  an  implied 
promise  when  he  has  made  an  express  prom- 
ise as  to  the  same  subject. 

Hawkim  v.  United  States,  96  U.  S.  6^9, 
24  L.  ed.  607 ;  Coleman  v.  Parran,  43  W.  Va. 
737 :  Htoddard  v.  Emery,  128  Pa.  436. 

The  remedy  for  breach  of  an  implied  cove- 
nant is  not  by  way  of  forfeiture  of  the  lease, 
iD  whole  or  in  part,  but  by  an  action  for 
damages  caused  by  such  breach. 

Harris  v.  Ohio  Oil  Co.  67  Ohio  St.  118. 

The  implied  covenant  for  active  drilling 
cannot  arise,  except  in  a  developed  oil-pro- 
ducing field. 

Kleppner  v.  Lemon,  176  Pa.  r#02. 

A  lease  has  been  held  complied  with  when 
a  well  was  drilled  in  a  neighborhood,  and 
not  on  the  leased  premises  at  all. 

Fleming  Oil  Co.  v.  South  Penn  Oil  Co.  37 
W.  Va.  646. 

The  pittance  of  rental,  however  small,  will 
preserve  the  lessee's  right,  even  when  noi 
paid  strictly  on  time. 

HuskiU  V.  Myers,  36  W.  Va.  639 ;  Guffy  v. 
Hukill,  34  W.  Va,  49,  8  L.  R.  A.  769. 
44  L.  R.  A. 


The  one  great  thing  to  be  done  is  the  spe- 
cific act  of  boring. 

Hukill  V.  Guffey,  37  W.  Va.  448. 

An  oil  lease  is  a  grant  of  land,  and  of  real 
estate 

Wilson  V.  Toust,  43  W.  Va.  826,  39  L.  R. 
A.  292;  Woodland  Oil  Co.  v.  Oraicford,  55- 
Ohio  St.  161,  34  L.  R.  A.  62;  Williamson  ▼. 
Jones,  39  W.  Va.  ?31,  26  L.  R.  A.  222,  noiej 
Wcttengel  v.  Gormley,  160  Pa.  659. 

Dent,  J.,  delivered  the  opinion  of  the- 
oourt: 

On  the  30th  day  of  August,  1889,  Knott» 
and  Garber  obtained  a  lease  for  oil  purposes 
covering  the  land  in  controversy  in  this  suit, 
without  other  consideration  than  one  eighth 
of  the  oil  produced  and  $200  per  annum  for 
each  paying  gas  well,  with  the  stipulation 
that  Uie  lessees  should  complete  a  well  with- 
in one  year  from  the  date  of  the  lease;  and 
the  failure  to  do  so  rendered  the  lease  null 
and  void  unless  the  lessees  should  pay  25 
cents  per  acre  from  and  after  the  time  above- 
specified  for  the  completion  of  said  well, 
when  such  payment  should  operate  to  ex- 
tend the  time  for  five  years.  This  lease 
David  McGregor  considered  forfeited,  and 
refused  to  accept  the  rent  therefor,  or  con- 
tinue the  same  in  force.  If  the  conditton» 
had  been  performed  by  pa3rment  of  rent  ac- 
cepted by  the  lessor,  it  would  have  expired 
the  30th  of  August,  1895,  no  well  haAinf^ 
been  drilled  by  Knotts  and  Garber.  On  the 
10th  day  of  February,  1896,  Matilda  Me- 
Gregor,  as  devisee  and  executor  of  David  Mc- 
Gresror,  then  deceased,  executed  the  follow- 
ing lease  to  James  Gartlan,  to  wit: 

An  agreement,  made  the  11th  day  of  Feb- 
ruary, A.  D.  1805,  between  Matilda  McGreg- 
or, of  the  district  of  Grant,  county  of 
Ritchie,  and  state  of  West  Virginia,  lessor, 
and  James  Gartlan,  of  Pittsburg,  Pennsyl- 
vania, lessee,  witnesseth:  That  the  lessor,, 
in  consideration  of  $1,  the  receipt  of  which 
is  hereby  acknowledged,  and  of  other  valu- 
able considerations,  do  hereby  demise  and 
grant  unto  the  lessee,  hiS  heirs  or  assigns, 
all  the  oil  and  gas  in  and  unde^  the  follow- 
ing described  tract  of  land,  and  also  the  said 
tract  of  land,  for  the  purpose  and  with  the 
exclusive  right  of  operating  thereof  for  said 
gas  and  oil,  together  with  the  light  of  way, 
the  right  to  lay  pipes  over  and  use  water 
from  said  premises,  and  also  the  right  to 
remove  at  any  time  all  property  placed 
thereon  by  the  lessee,  which  tract  of  land  is 
situated  in  the  district  of  Grant,  county  of 
Ritchie,  and  state  of  West  Virginia,  and  is 
bounded  and  described  as  follows,  to  wit: 
North  by  lands  of  Andrew  Douglass  and  B. 
&  0.  Railroad,  east  by  lands  of  Andrew 
Douglass  and  Jacob  Hatfield,  south  by  lands- 
of  A.  M.  Douglass  and  others,  west  by  lands 
of  Andy  Han  and  others,  containing  122 
acres,  more  or  less;  to  have  and  to  hold  the 
same  unto  the  lessee,  his  heirs  and  assigns, 
for  the  term  and  period  of  five  years  from 
the  date  hereof,  and  so  n^uch  longer  as  oil  or 
gas  is  found  in  paying  quantities  thereon,, 
yielding  and  paying  to  tne  lessor  the  one- 
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eighth  {%)  part  of  all  the  oil  produced  and 
laved  from  the  preniisee,  delivered  free  of 
ezpenae  into  tanks  or  pipe  lines  to  the  les- 
sor's credit;  and,  should  any  well  produce 
gas  in  sufficient  quantities  to  justify  mar- 
keting, the  lessor  shall  be  paid  at  the  rate  of 
$200  per  year  for  such  weJl  so  long  as  the 
gas  therefrom  is  sold,  lessor  to  have  gas  for 
domestic  use  on  the  premises  free,  she  mak- 
ing her  own  oonnections.  Second  party  cov- 
enants and  agrees  to  locate  all  wells  so  as 
to  interfere  as  little  as  possible  with  the  cul- 
tivated portion  of  the  farm,  and  to  pay  all 
damages  to  growing  crops  by  reason  of  op- 
erations. No  well  U>  be  drilled  on  this  lease 
within  500  feet  of  the  buildings  as  now  lo- 
cated, without  the  consent  of  both  parties. 
In  case  no  well  shall  be  completed  on  the 
above-described  premises  within  one  month 
from  the  date  hereof,  this  lease  shall  become 
null  and  void,  and  without  any  further  ef- 
fect whatever,  unless  the  lessee  hhall  pay  for 
farther  delay  at  the  rate  of  $50  per  month  in 
advance  tiiereafter  until  a  well  shall  be  com- 
pleted. Such  payment  may  be  made  in  hand 
or  b^  deposit  to  the  lessor's  credit  in  Second 
National  Bank  of  Parkersburg.  If  above- 
mentioned  well  produces  20  barrels  of 
oil  per  day  for  the  first  thirty  days  after 
completion,  the  lessee  agrees  to  drill  two 
more  wells  on  the  above-mentioned  premises 
within  a  year  from  the  completion  of  the 
above-mentioned  well,  provided  that  the  sec- 
ond well  drilled  produces  20  barrels  of 
oil  per  day  for  the  f?rst  thirty  dajfs  after 
completion.  If  second  well  does  not  produce 
20  barrels  per  day  for  first  thirty  days 
after  completion,  then  it  shall  be  optional 
with  the  lessee  to  drill  the  third  well.  All 
wells  shall  be  served  with  the  best  known 
means  to  produce  the  greatest  quantity  of  oil. 
A  failure  to  comply  with  any  of  the  conditions 
of  this  lease  shall  render  the  same  null  nnd 
void,  and  of  no  effect.  It  is  agreed  further 
that  second  party  shall  have  the  right  at 
any  time  to  surrender  this  lease  to  first  party 
for  cancelation,  after  which  all  payments 
and  liabilities  to  accrue  under  and  b^  virtue 
of  its  terms  shall  cease  and  determine,  and 
the  lease  become  absolutely  null  and  void. 
It  is  understood  that  all  the  terms  and  .con- 
ditions between  the  parties  hereto  shall  ex- 
tend and  apply  to  their  respective  heirs,  ex- 
ecutors, administrators,  and  assigns.  In 
witness  whereof,  the  said  parties  have  here- 
unto set  their  hands  and  seals  the  day  and 
vear  first  above  written. 

• 

Matilda  McGregor.     [Seal.] 

Matilda  McGregor,  Executrix.     [Seal.] 

.     [Seal.] 

James  Gartlan.     [Seal.] 

Sealed  and  delivered  in  presence  of  — — 


Gartlan,  with  the  assistance  of  others, 
pat  down  a  test  hole  about  1,800  feet  by  April 
following,  but,  finding  neither  gas  nor  oil  in 
paying  quantities,  removed  the  derrick  and 
tools,  pulled  the  casing,  and  plugged  the 
hole,  and  left  the  premises.  At  the  same 
time  he  surrendered  a  number  of  other  leases. 

44  L.  R.  A. 


but  through  his  agent,  Parks,  asked  permis* 
sion  of  Mrs.  McGregor  co  retain  the  lease- 
under  consideration  tor  a  short  time.  Dur- 
ing the  time  the  test  was  made  the  lessee 
paid  Mrs.  McGregor  tliree  monthly  payments 
of  $50  each,  as  stipulated,  because  of  delay 
in  completion  of  the  first  well.  He  then 
discontinued  such  paymente,  and  entirely 
abandoned  and  ceased  further  operations  for 
oil  and  gas  on  the  premises.  Mrs.  Mc- 
Gregor, according  to  her  testimony,  before- 
he  stopped  operations  insisted  that  he  should 
go  deeper,  and  make  a  more  thorough  test, 
even  beinsf  willing  to  part  with  a  further 
portion  of  her  interest  in  the  result,  if  suc- 
cessful, if  he  would  consent  to  do  so.  But, 
claiming  that  he  had  made  a  full  test,  ho  re- 
fused her  request.  Gartlan  had  token  a 
man  by  the  name  of  Hays  in  with  him.  On 
the  17th  of  September,  1896,  Mrs.  McGregor 
wrote  them  the  following  letter: 

Cairo,  W.  Va.,  Sept.  17,  1896. 
Mess.  Hays  and  Gartlan— -Gentlemen: 

As  you  have  abandoned  the  lease  givei> 
you  by  me  on  our  farm,  and  shown  by  your 
actions  that  you  did  not  intend  to  oucrate 
it  any  further,  I  would  ask  you  kin<^ly  to 
send  it  to  me  with  a  releaf>e  deed,  as  T  nm 
now  ready  to  lease  again.  Please  give  tliis^ 
your  earliest  attention,  and  oblige, 

M.  McGregor. 

Getting  no  reply  from  this  she  wrote  an- 
other letter  to  a  Mr.  Parks,  who  had  acted 
as  agent  for  Gartlan,  to  wit: 

Cairo,  W.  Va.,  Sept.  28,  1896. 
Mr.  Parks — Sir: 

I  wrote  a  letter  some  time  ago  to  Mr.  Gart- 
lan and  your  uncle,  asking  them  kindly  to 
send  me  the  lease  that  they  have  been  hold- 
ing on  my  place.  You  know  you  only  asked 
me  to  hold  it  for  a  short  time,  and  now  I 
think  I  have  waited  a  sufficient  time  for 
them  to  make  up  their  minds  on  what  they 
intended  to  do;  and  they  have  shown,  by 
abandoning  the  lease,  that  they  did  not  in- 
tend to  operate  it,  so  I  think  they  ought  to- 
send  me  the  lease  at  once,  so  I  could  be  mak- 
ing something  out  of  it,  as  life  is  too  short 
for  me  to  let  that  amount  of  land  lie  idle, 
and  not  be  making  even  the  texes  oiT  it. 
Now,  please  teke  this  in  consideration,  and 
act  on  this  at  once,  as  you  know  I  mean  busi- 
ness. And  I  understend  you  have  Mr.  Gart- 
lan's  place  in  the  Co.  now.  I  don't  know 
what  position  Gartlan  holds  in  the  Co.  at 
this  time.  Now,  do  please  give  this  your 
attention  at  once,  as  I  am  going  to  lease.  I 
am  going  to  get  something  out  of  it  or  noth- 
ing, as  the  case  may  be.  That  remains  to  be- 
seen.  I  may  get  a  10^  barrel  well  next 
time  and  may  be  another  dry  hole.  I  can't 
tell.  Now,  you  understend  me.  I  am  going 
to  lease  at  once  If  I  don't  hear  from  you  by 
return  mail. 

Yours,  in  haste,  your  friend, 

M.  McGregor. 
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To  this  she  also  rooeived  no  reply,  when 
flhe  wrote  a  third  letter,  ae  follows,  to  wit: 

Cairo,  W.  Va.,  Oct.  3,  1890. 
Mr.  Parka — Sir: 

I  wrote  you  on  the  28th  Sept.,  asking  for 
the  leaee  that  youi*  Co.  holds  on  my  fftrm ; 
asked  you  to  answer  me  by  return  mail,  and 
I  think  you  have  had  sufficient  time  to  write, 
and  now  I  am  going  to  write  you  again,  and 
now  I  want  an  answer  by  wire,  as  I  have  no 
time  to  wait  for  mails.     Well  Mr.  Gartlan 
was  here  since,  and  left  again  without  doing 
anything.     He  still  wants  me  to  wait  and  see 
the  Wilson  and  Church  wells  come  in  before 
he  does  anything,  so  that  will  develop  the 
other  two  sides  of  the  lease.     I  told  him  I 
was  not  willing  to  wait  any  longer;  if  he 
was  going  to  do  anything,  now  was  the  time 
to  do  it,  while  the  excitement  is  up.     I  can 
lease  now,  and  to  a  good  advantage;  but,  if 
either  of  those  wells  should  come  in  dry,  it 
will  give  another  black  eye,  and  I  could  not 
lease  it  at  all.     So  I  Uiink  he  is  injuring  me 
in  holding  this  lease  from  me,  and  not  going 
to  work  on  it  at  onoe,  and  protecting  the 
lines.    If  he  is  not  willing  to  take  a  risk  on 
it,  I  am  not  either.     I  told  him  if  they  want- 
ed to  hold  it  any  longer  ihey  would  have  to 
pay  me  the  back  rental.    I  could  have  leased 
it  Ions  ago,  and  been  getting  more  from  it 
than  the  back  rental  is  worth ;  but  1  feel  con- 
scientious in  the  matter,  and  did  not  feel  dis- 
posed to  give  them  any  trouble  over  it,  as  you 
know  I  could  by  putting  a  lease  on  top*^  of 
theirs.    It  might  caufe  a  lawsuit,  at  least, 
and  that  would  ooet  t)iem  more  than  the  ren- 
tal, so  you  see  I  want  to  treat  them  fairly, 
and  do  what  is  right  by  them,  if  they  will  let 
me  do  so;  but,  if  they  will  not,  then  the  only 
thing  left  for  me  to  do  is  to  look  out  for  my- 
self and  the  interest  of  this  estate  which  I 
represent.     Mr.    Gartlan    promised    me   he 
would  see  your  uncle  just  as  soon   as  he 
reached  Pittsburg,  and  wire  me  what  he  was 
willing  to  do  in  the  matter.   Now,  I  will  wait 
a  sufficient  time  for  his  telegram,  and  also 
for  yours,  and,  if  I  iail  to  get  one,  then  I 
am  going  to  lease  at  once.     I  have  a  good 
/ofTer,  and  I  am  ^oing  to  take  it  now  while 
the  excitement   is   up.     I   am   offere<1  more 
bonus  than  all  the  ba^k  rental  comes  to  and 
the  one-fourth  of  the  oil  if  there  is  any,  and, 
if  there  is  none,  I  will  have  the  bonus  anyway. 
JCow  yon  see  my  offer  is  a  good  ono,  and 
they  can't  blame   me   for   taking   it.     And 
now  for  your  lease,  or  the  rental  at  once,  as 
there  is   no  time  to  wait,  and  you  know  I 
mean  junt  what  I  say.     So  please  let  me  hear 
from  you  at  once  bv  wire,  as  the  parties  are 
waitinf^,  and  are  willing  to  take  it  at  tlieir 
own    risk.     Please    see    your  uncle  at  once, 
and  wire  me  his  conclusion.     We  have  a  tele- 
gram office  hei'e  at  Cairo. 

Yours,  in  haste, 
M.  McGregor. 

Then,  getting  no  satisfaction  from  the  par- 
ties, either  in  the  way  of  rentals  or  a  new 
lease,  on  the  22d  of  October,  189G.  she  exe- 
cuted a  new  lease  to  Amos  Steelsmith,  the 
plaintiff  and  appellant  in  this  case.  In  the 
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meantime  the  parties  claiming  under  the 
Gartlan  lease  moved  some  timbers  on  tiie 
land,  as  though  in  preparation  for  again  bor- 
ing, which  Mrs.  MoGregor  had  ca^t  off. 
Steelsmith,  under  his  lease,  proceeded  forth- 
with to  put  down  two  wells,  both  coming  in 
producers,  when,  before  going  to  further  ex- 
pense, he  filed  his  bill  to  cancel  the  Gartlan 
lease  as  a  cloud  on  his  title.  The  G-.irtlan 
lessees  filed  an  answer  in  thenature  of  a  cross 
bill,  claiming  the  oancelation  of  Steelsmith's 
lease  and  the  oil  wells  and  their  production, 
which  ^^as  sustained  by  the  court  and  the  re- 
lief sought  granted.  Knotts  and  Garber, 
also,  to  a  supplemental  and  amended  bill 
filed  by  Steelsmith,  filed  an  answer  in  the 
nature  of  a  cross  bill,  praying  for  affirmative 
relief,  which  was  denied,  and  the  bills  were 
dismissed.     Steelsmith  appeals. 

The  question  of  importEince  presented  to 
the  oourt  is  as  to  whether  the  Gartlan  lease 
was  at  an  end  at  the  time  the  Steelsmith 
lease  was  executed.  The  Gartlan  lease  is, 
with  slight  variance,  in  the  usual  form  of 
such  leases,  and  amounts  to  nothing  more 
than  the  privilege  of  searching  for  nil  and 
gas,  and,  if  they  be  found  in  paying  quanti- 
ties, then  vests  an  oil  and  gas  tenancy  in  the 
lessee  for  the  period  of  dye  years,  or  until  ex- 
haustion. Mrs.  McGregor  entered  into  the 
lease  for  the  sole  consideration  of  the  proepec- 
tive  rents  and  royalties  she  would  enjoy  if  the 
lessee,  in  diligent  search  therefor,  aaould  find 
oil  and  gas  in  paying  quantities.  If  such 
lease  failed  to  bind  the  lessee  to  diligent 
search  for  oil  and  gas,  it  was  without  con- 
sideration, binding  on  neither  party,  and 
voidable,  if  not  void,  at  the  pleasure  of 
either.  Cowan  v.  Radford  Iron  Co,  83  Va. 
647 ;  Petroleum  Co.  v.  Coal,  Coke  d  Mfg,  Co. 
89  Tenn.  381.  The  only  provision  in  the 
lease  binding  the  lessee  to  prosecute  opera- 
tion thereunder  with  diligence  is  as  follows : 
"In  case  no  well  shall  be  completed  .  .  . 
within  one  month  from  the  date  hereof,  this 
lease  shall  become  null  and  void,  and  with- 
out any  further  effect  whatever,  unless  the 
lessee  shall  pay  for  further  delay  at  the  rate 
of  $.50  per  month  in  advance  thereafter  until 
a  well  shall  be  completed.  ...  If  "ihove- 
mentioned  well  produces  twenty  barrels  of 
oil  per  day  for  the  first  thirty  days  after 
completion,  the  lessee  af^rees  to  drill  two 
more  wells  on  the  above-mentioned  premises 
within  a  year  from  the  completion  of  the 
above-mentioned  well,  provided  that  the  sec- 
ond well  drilled  produces  twenty  barrels  of 
oil  per  day  for  the  first  thirty  dayd  after 
completion."  There  is  no  provision  made 
for  any  further  operations  or  payment  of 
rent  in  case  the  first  well,  when  completed, 
is  nonproductive.  But  the  contract  is  at  an 
end  as  to  both  parties  as  soon  as  such  first 
well  is  abandoned  as  unsuccessful.  "A  ve-^t- 
ed  title  cannot  ordinarily  be  lost  by  aban- 
donment in  a  less  time  than  that  fixed  by  the 
statute  of  limitations,  unless  there  is  satis- 
factory proof  of  an  intention  to  abandon. 
An  oil  lease  stands  on  quite  different  ground. 
The  title  is  inchoate  and  for  purposes  of  toc- 
ploration  only,  until  oil  is  found.  If  it  is 
not  found  no  estate  rests  in  the  lessee,  and 
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his  title,  whatever  it  is,  ends  when  the  un- 
successfid  seardi  is  abandoned."  Venture 
OH  Co.  V.  Freiis,  162  Pa.  461 ;  Plummer  v. 
Hillside  Coal  d  Iron  Co.  160  Pa.  483 ;  Crato- 
ford  V.  Ritchey,  43  W.  Va.  252.  This  un- 
successful search  and  ab«indonment  in  this 
case  applies  to  the  first  well,  the  only  one  the 
lessee  stipulated  to  put  down  unless  gSLS  and 
oil  were  found  in  paying  quantities.  Ue 
coald  not,  as  he  himself  maintains,  be  com- 
pelled to  put  down  another  well;  and,  he  not 
being  bound,  the  lessor  was  not  bound  cither, 
for  the  only  consideration  left  to  her  was  the 
prospective  oil  royalties  and  gas  rentals, 
which  the  lessee  was  in  position  to  entirely 
defeat.  Contracts  unperformed  optional  as 
to  one  of  the  parties  are  optional  as  to  both. 
Nor  can  there  be  a  different  conclusion  if  it 
is  held  that  the  lease,  being  for  the  purpose 
of  operating  for  oil  and  gas,  is  subject  to  the 
implied  precedent  condition,  according  to 
the  decisions  of  some  of  the  states,  notably 
North  Carolina,  that  the  lessee  shall  dili- 
gently prosecute  the  search  and  operation, 
for  in  such  case  the  forfeiture  would  follow 
in  a  much  less  time  than  eighteen  months 
imder  the  general  clause,  to  wit:  "A  f.iilure 
to  comply  with  any  of 'the  conditions  of  this 
lease  shall  render  the  same  null  and  void 
and  of  no  efTect,"  which  necessarily  applies 
to  implied  eis  well  a-s  eTCpress  conditions. 
Conrad  v.  Morehead,  89  N.  C.  31 ;  Maxwell  v. 
Todd,  112  N.  C.  677;  Hatokina  v.  Pepper, 
117  N.  C.  407.  In  the  case  of  Munroe  v. 
Armstrong,  96  Pa.  307,  it  was  held  that  a 
<'es8ation  of  active  operations  for  tlfirty  days 
forfeited  a  lease  for  oil  purposes.  The  court 
says,  on  page  310:  '\An  oil  lease  yields 
ro thing  to  the  landowner  \vhen  not  worked, 
and  is  an  encumbrance  on  his  land,  tying 
his  hands  against  selling  or  leasing  to 
others;  but  when  idle,  it  costs  the  lessee 
nothing,  and  is  valuable,  or  may  prove  valu- 
able, if  he  can  hold  it  awaiUng  develop- 
ments in  its  vicinity.  If  a  well  be  produc- 
tive, it  is  the  interest  of  both  lessor  and 
lessee  that  it  be  continuously  operated  till 
its  exhaustion,  but,  if  dry,  it  is  of  no  value. 
Holding  on  to  a  lease  after  ceasing  search  is 
often  for  purposes  of  speculation,  the  thing 
which  a  prudent  landowner  guards  against. 
Forfeiture  for  nondcvelopment  or  delay  is 
essential  to  private  and  public  interests  in 
relation  to  the  use  and  alienation  of  prop- 
erty." In  this  case  the  condition  was  ex- 
press, but  the  same  rule  applies  with  equal 
force  to  implied  conditions.  However,  as 
before  shown,  the  lej^see  having  abandoned 
the  only  obligatory  search  provided  for.  in 
his  lease,  it  died  on  his  hanas  without  sur- 
render, forfeiture,  or  intentional  abandon- 
ment on  his  part,  for  he  was  without  au- 
thority to  make  further  explorations  wichouL 
the  consent  of  and  arrangement  as  to  con- 
ditions with  the  lessor;  in  other  words, 
without  a  new  lease  or  extension  of  the  old. 
Such  leases  are  constrtied  most  strictly 
against  the  lessee  and  favorable  to  the  lessor. 
Beitman  v.  Harness,  42  W.  Va.  433,  36  L.  R. 
A.  666.  When  a  lease  provides  the  mode, 
manner,  and  character  of  search  to  be  made, 
implications  in  regard  thereto  are  excluded 
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thereby  as  repugnant.  And  the  demise  for 
the  purpose  of  operating  for  oil  and  gas  for 
the  period  of  five  years  is  dependent  on  the 
discovery  of  oil  and  gas  in  the  search  pro- 
vided for,  and,  if  such  search  is  unsuccessful, 
the  demise  fails  therewith,  as  such  discov- 
ery is  a  condition  precedent  to  the  continu- 
ance or  vesting  of  the  demise.  The  lessee's 
title  being  inchoate  and  contingent,  both  as 
to  the  five-years'  limit  and  time  thereaftei*, 
on  the  finding  of  oil  and  gas  in  paying 
quantities,  did  not  become  vested  by  reason 
of  his  putting  down  a  nonproductive  well. 
This  gave  him  no  now  or  more  extensive 
rights  than  lie  enjoyed  before,  but  in  fact 
destroyed  all  his  rights  under  the  lease.  As 
is  said  in  Willianvson  v.  Jones,  43  W.  Va. 
562,  38  L.  R.  A.  694.  "As  an  abortive  well 
neither  enhances  the  value,  nor  yields  any- 
thing to  the  true  owner,  he  ought  not  to  be 
charged  with  its  costs  thereof."  The  lessee 
would  charge  the  expense  of  this  abortive 
well  as  though  it  were  a  part  of  the  con- 
sideration for  this  lease,  when  it  was  olainly 
evident  that  no  such  thing  was  ever  nad  in 
contemplation  by  the  parties,  but  this  is  a 
mere  deRperate  afterthought  to  *  furnish  a 
nonexistent  money  consideration  for  the  con- 
tinuance of  the  lease.  A  dry  hole,  plugged 
up  and  abandoned,  while  expensive  to  the 
lessee,  is  no  advantage,  but  an  encumbrance, 
to  the  lessor.  Then  why  should  she  pay  for 
it  by  a  nonoperating  and  indefinite  exten- 
sion of  the  lease,  to  await  the  will  and  pleas- 
ure of  the  lessee,  who  claims  the  option  to 
operate,  abandon,  surrender,  or  forfeit  at 
his  pleasure,  while  numerous  others  are 
clamoring  for  the  privilege  of  diligent  opera- 
tion, and  offering  a  large  bonus  therefor? 
Such  a  holding  wovid  be  unconscionable, 
and  contrary  to  both  right  and  justice.  Mrs. 
McGregor's  letters  are  ffiven  at  length,  to 
show  how  fully  she  understood  her  rights, 
and  yet  how  willing,  out  of  tender  womanly 
sympathy,  she  was,  in  consideration  of  her 
lessee's  fruitless  expenditures,  for  which  she 
was-4n  no  wise  responsible,  to  give  her  les^^ee 
the  first  option  of  a  new  lease.  This  she  was 
not  required  to  do,  and  it  was  wholly  gratui- 
tous on  her  part,  but  she  did  not  surrender 
or  lose  any  of  her  rights  thereby.  The  rea- 
son that  the  lessee  gives  for  the  abandon- 
ment of  the  well  and  the  removal  and  sale 
of  his  tools  and  machinery,  being  that  he 
was  endeavoring  to  escape  the  process  of  the 
courts  of  this  state  to  avoid  unjust  litiga- 
tion, is  not  a  legal  or  justifiable  excuse.  In 
the  case  of  Cryan  v.  Ridelsperger,  7  Pa.  Co. 
Ot.  473,  an  excuse  that  the  lessee  was  un- 
able to  put  down  a  well  on  account  of  the 
extremely  cold  weather  was  held  insufficient 
to  prevent  a  forfeiture,  and  yet  it  was  much 
more  reasonable  than  the  one  given  by  the 
lessee  in  the  present  case.  No  excuse, 
though  ever  so  good,  could  relieve  from  the 
operation  of  a  contract  which  was  at  an  end 
by  virtue  of  its  own  terms.  The  time  the 
Garber  and  Knotts  lease  had  to  run,  in  any 
event,  expired  before  the  Steclsmith  lease 
was  executed,  and  hence  they  have  no  rights 
against  the  latter  lease  and  cannot  attack  it 
in  any  manner  for  any  reason. 
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For  the  foregoing  reasons  the  decree  com- 
plained  of  ia  reversed,  the  lease  known  as 
the  "Gartlan  lease/'  bearing  date  the  11th 
daj  of  February,  1895,  is  canceled,  and  an- 


nulled, and  the  injunction  originally  award- 
ed in  this  case  is  made  perpetual. 

Rehearing  denied. 


CALIFORNIA  SUPREME  COURT  (Department  2). 


Catherine  SLEVIN,  Respt., 

V. 

BOARD  OP  POLICE  PENSION  FUND 
COMMISSIONERS  of  the  City  and  Coun- 
ty of  San  Francisco,  Appi, 

Death  eansed  br  aceident  is  not  from 
natural  eanses,  within  the  meaning  of  act 
March  4,  1889,  I  7,  providing  an  insurance 
fund  for  families  of  policemen  who  die  from 
natural  causes. 

(December  22.  1808.) 

APPEAL  by  defendant  from  a  judnnent  of 
the  Superior  Court  for  the  City  and 
County  of  San  Francisco  in  favor  of  plaintiff 
in  a  mandamus  proceeding  to  compel  defend- 
ant to  audit  and  allow  a  claim  of  plaintiff 
as  widow  of  a  member  of  the  police  force  upon 
the  police  insurance  fund.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Harry  T.  Creswell  and  Will- 
lam  I.  Brobeokf  for  appellant: 

Slevin  not  bein^  a  member  of  the  police  de- 
partment at  the  time  of  his  death,  his  widow 
is  not  entitled  to  any  insurance  under  the 
provisions  of  the  act. 

This  act  of  1889  repealed  by  implication 
those  provisions  of  the  act  of  1878  relating 
to  the  relief  fund,  and  had  the  effect  of  merg- 
ing the  fund  created  by  the  act  of  1878,  wiUi 
the  fund  created  by  the  act  of  1889. 

Pennie  v.  Rets,  80  Cal.  267,  132  U.  8.  471, 
33  L.  ed.  429. 

Slevin  did  not  die  from  natural  causes. 

Waliher  v.  Mutual  L.  Ins.  Co.  65  Cal.  417; 
Sutherland,  Stat.  Conetr.  §  247. 

The  appellants  are  not  subject  to  the  con- 
trol of  the  courts  through  the  vnrii  of  man- 
damus. 

Jacobs  V.  San  Francisco  City  d  County 
Supers.  100  Cal.  123. 

Mr.  W.  W.  Foote  for  respondent. 

Temple,  J.,  delivered  the  opinion  of  the 
court: 

The  superior  court,  by  its  judgment,  award- 
ed to  plaintiff  a  writ  of  mandate  to  compel 
the  defendant  to  audit  and  allow  the  claim  of 
respondent,  as  the  widow  of  Patrick  Slevin, 
for  $1,000,  as  insurance  upon  the  life  of  said 
Patrick  Slevin.  It  is  contended  that  the 
findings  do  not  support  the  judgment.  By 
the  findings  it  is  shown  that  Slevin  became  a 
member  of  the  police  department  April  1, 
1868,  and  served  until  September  23,  1889, 
when,  at  his  own  request,  he  was  retired  upon 
a  pension  under  an  act  of  the  legislature 
passed  March  4, 1889.     The  act  provides  that 

Note. —  The  decision  in  the  above  case  seems 
to  be  entirely  of  first  imnression. 
44  L.  R.  A. 


a  member  of  the  department,  after  twenty 
years'  service,  and  he  has  reached  the  age  of 
sixty  years,  and  his  services  in  the  police  de- 
partoient  shall  have  ceased,  may  be  retired  on 
a  pension.  It  is  found  that  Patrick  Slevin 
died  on  the  sixth  day  of  March,  1895,  and 
"that  said  death  was  the  result  of  injuries 
received  in  a  railroad  accident  two  days  pre- 
vious thereto."  Section  7  of  the  act  under 
which  the  claim  is  made  reads  as  follows: 
"Whenever  any  member  of  the  police  depart- 
ment of  such  county,  city  and  county,  city  or 
town  shall,  after  ten  years  of  service,  die  from 
natural  causes,  then  his  widow  or  ckildren, 
or,  if  there  be  no  widow  or  children,  then  his 
mother  or  unmarried  sisters,  shall  be  entitled 
to  the  sum  of  $1,000  from  such  fund." 

It  is  contended  that  Slevin  did  not  die  from 
natural  causes,  and  therefore,  under  the 
terms  of  the  act,  his  widow  is  not  entitled  to 
the  insurance.  What  is  meant  by  the  phrase 
"shall  die  from  natural  causes"?  It  is  not 
an  uncommon  colloquial  expression,  and  I 
think  uniformly  means  that  the  person  who 
died  from  natural  causes  was  not  killed.  To 
say  that  one  died  from  natural  causes  is  to 
say  that  he  was  not  killed ;  that  is,  he  did  not 
die  through  external  violence  or  through  hu- 
man agency.  I  do  not  think  any  persons  who 
are  proficient  in  the  u^e  of  the  £lnglish  lan- 
gua^^  would  understand  the  expression  dif- 
ferently. If,  in  response  to  the  question, 
"Was  he  killed?"  the  reply  was,  "He  died 
from  natural  causes, "we  would  be  at  no  loss 
for  the  meaning  of  the  reply.  So,  if  the  state- 
ment were  made  in  a  military  report  that  a 
certain  number  died  from  natural  causes,  the 
meaning  would  be  clear.  Nor  are  we  with- 
out authority.  In  Bouvier's  Dictionary 
(Rawles's  Revision,  verb.  Death)  it  is  said: 
"Natural  death  is  the  cessation  of  life.  It  i» 
also  used  to  denote  a  death  which  occurs  by 
the  unassisted  operation  of  natural  causes, 
a^  distinguished  from  a  violent  death,  or  one 
caused  or  accelerated  by  the  interference  of 
human  agency."  Black's  Law  Dictionary 
(phrase  Natural  death)  ;  "Death  resulting 
from  disease,  or  from  natural  forces,  without 
the  concurrence  of  man's  agency,  as  distin- 
guished from  'violent'  death.  See  also,  Web- 
ster's Dictionary,  verb.  Natural.  But  it  is 
said  that  the  usual  and  ordinary  meaning  of 
the  words  leads  to  absurd  results,  and  the 
limitation  is  unreasonable.  I  confess  it  ia 
difficult  to  understand  why  this  particular 
limitation  was  imposed;  but  to  give  the  lan- 
guage its  ordinary  meaning  does  not  lead  to 
absurd  results,  and  I  do  not  see  how,  without 
doing  violence  to  the  language,  any  other 
meaning  than  that  well  established  by  usage 
can  be  given  it. 

An  attempt  might  be  made  to  make  this 
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proTislcm  in  §  7  the  complement  of  S  6,  which 
provides  for  a  pension  to  the  widow  of  the 
officer  who  loses  his  life  while  in  the  perform- 
ance of  his  duty  as  an  officer.  This  is  un- 
doubtedly a  provision  provided  for  the  case  of 
a  violent  death.  But  one  provision  cannot  be 
the  complement  of  the  other,  for  there  is  an 
additional  requirement  in  S  7, — the  officer 
must  have  served  ten  years. 

Nor  can  it  be  held  to  provide  against  the 
case  of  suicide.  There  is  nothing  in  the  law 
to  indicate  such  intention,  and  it  is  absurd 
to  say  that  one  who  dies  from  wounds  in- 


flicted by  an  assassin  dies  from  natural  caus- 
es, while,  if  the  same  fatal  injuries  had  been 
inflicted  by  himself,  his  death  would  not  have 
resulted  from  natural  causes.  Although  un- 
able to  understand  the  reasons  which  induced 
the  legislature  to  dispose  of  the  funds  in  this 
mode,  I  see  no  way  to  avoid  the  conclusion 
that  such  is  the  law. 

The  judgment  ia  reversed. 


J. 


We  concur:  MoFarland,  J.;  Henshawy 
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Irving  FURTICK, 
Liverpool  ft  London  ft  Globe  Insurance  Com- 
pany, Garnishee. 


( 


Del. 


) 


1«  The  service  on  a  foreign  insurance 
company  as  irarnlshee  Is  governed  by  18 
Laws,  chap.  681,  providing  for  garnishment 
of  a  corporation  by  service  upon  the  presi- 
dent, treasurer,  cashier,  or  paying  clerk,  and 
not  bv  16  Laws,  chap.  140.  providing  for  the 
appointment  by  a  foreign  insurance  company 
of  a  person  or  agent  upon  whom  service  of 
process  may  be  made. 

2.  A  demand  aaralnst  a  foreiarn  insur- 
ance company  has  no  situs  for  the 
purpose  of  garnishment  in  a  state  where 
it  has  an  agency,  when  th^  demand  is  doe  to 
a  nonresident  for  a  loss  of  property  insured  in 
another  state  4n  which  the  loss  was  payable. 

(Cullen,  J.,  diaaenta.) 

(March    17,  1897.) 

RESERVATION  by  the  Superior  Court  for 
Newcastle  County  for  the  opinion  of  the 
Court  of  £rroT«  and  Appeals  of  the  (question 
of  the  vacation  of  an  attachment  which  had 
been  levied  by  plaintiff  upon  a  claim  of  de- 
fendant against  the  garnishee.  Aiiach'nent 
ysacated. 

Irving  Furtick  was  and  is  a  citizen  of  the 
^tate  of  South  Carolina,  and  he  effected  in- 
surance upon  a  stock  of  merchandise  and  a 
store  building  situated  in  that  state  through 
an  agency  located  there  with  the  Liverpool 
&  London  &  Globe  Insurance  Company,  a  cor- 
poration of  Great  Britain  having  its  princi- 
pal office  for  the  United  States  in  the  city  of 
New  York.  On  December  6,  1894,  a  lo»s  oc- 
curred for  which  the  insurance  company  ac- 
knowledged a  liability.  Plaintiff  is  a  Dela- 
ware corporation  having  a  demand  against 
Furtidc.  It  sued  out  a  writ  of  foreign  at- 
tachment in  the  state  of  Delaware  against 
him,  which  was  laid  in  the  hands  of  Ferdi- 
nand Jj.  Gilpin,  agent  for  the  Liverpool  4t 


London  &  Globe  Insurance  Company,  who 
was  appointed  imder  the  provisions  of  16 
Laws,  chap.  140,  requiring  the  appointment 
of  lesident  agents  before  foreign  insurance 
^H)mpanies  could  do  business  in  the  state. 
He  appeared  and  pleaded  nulla  hona.  Sub- 
sequently a  rule  was  granted  to  show  cause 
why  the  attachment  ^ould  not  be  vacated, 
and  the  question  raised  by  this  rule  was  re- 
served for  the  opinion  of  the  court  of  errors 
and  appeals,  it  further  appeared  in  the 
case  that  Furtick  had  assigned  his  claim 
ngainfit  the  insurance  company  to  Allen  J. 
Green. 

Mr,  John  Bl^es  for  plaintiff. 

Mr.  William  S.  HiUes,  for  defendant: 

Service  of  process  of  attachment  must  be 
:nade  in  S'trict  conformity  with  the  provi- 
sions of  the  law  relating  to  attachments, 
which  requires  that  corporations  doing  busi- 
ness in  the  state  "shall  be  summoned  as  gar- 
nishee, for  which  purpose  service  of  siunmon^ 
upon  the  president,  treasurer,  caehier,  or 
paying  clerk  shall  be  sufficient." 

14  Del.  Laws,  chap.  00,  Passed  April  23, 
1871,  Amended  April  29,  1889,  18  Del. 
Laws,  chap.  681. 

As  Mr.  Gilpin  was  neither  the  ''president,*' 
"treasurer,"  "caahier,"  or  "paying  clerk"  of 
the  garnishee,  the  attachment  could  not  be 
served  upon  the  company  through  him. 

Drake,  Attachm.  §  470 ;  6  Thomp.  Corp.  § 
8021 ;     Shinn,  Attachm.  §  607a,  and  cases. 

A  general  st&tute  will  not  amend  or  repeal 
by  implication  a  special  act. 

Sutherland,  Stat.  Constr.  §§  167-159,  286. 

The  whole  proceeding  of  conunencing  ac- 
tions by  attacnment,  though  founded  on  the 
custom  of  liondon,  is,  in  Delaware,  unques- 
tionably of  statutOQ-y  existence,  and  the 
course  of  procedure  must  be  governed  by 
that  statute. 

Fennaylvania  Steel  Co.  v.  "Sew  Jersey 
Southern  R.  Co.  4  Houst.  (Del.)  572;  Hoi- 
land  v.  Leslie,  2  Harr.    (Del.)    306. 

In  Buoh  cases  the  power  or  right  originates 
wit]i  the  statute,  and  exists  only  to  the  ex- 
tent plainly  granted. 

Sutherland,  Stat.  Constr.  S  325. 


NOTB. — On  the  question,  Who  may  be  served 
with  process  in  salt  against  a  foreign  corpora- 
tion? Indadlng  the  matter  of  service  on  state 
officers,  see  note  to  Foster  v.  Charles  Betcher 
44  L.  R.  A. 


Lumber  Co.  (S.  D.)  23  L.  R.  A.  490;  also  Lu- 
brano  v.  Imperial  Council,  O.  of  U.  F.  (R.  I.) 
38  L.  R.  A.  547. 


See  also  4.1  L.  R.  A.  257 ;  48  L.  K.  A.  452, 
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The  Liverpool  &  Landon  k  Globe  Insur- 
ance Company,  a  corporation  existing  under 
the  laws  of  Great  Britain,  is  not  liable  to 
be  summoned  as  garnishee  in  Delaware  in 
respect  to  a  debt  payable  through  the  agen- 
cy of  the  said  company  in  South  Carolina, 
and  not  payable  in  the  state  of  Delaware. 

Under  the  custom  of  London  one  could  not 
be  charged  as  garnishee  unless  he  resided 
within  the  juri^iction  of  the  lord  mayor's 
court. 

TurhilVs  Case^  1  Saund.  67,  note  a;  Tamm 
V.  Williams,  2  Chitty,  438 ;  Crosby  v.  Hetk- 
crington,  4  Mann.  &  G.  033;  Day  v.  PaU' 
pierre,  13  Q.  B.  802. 

A  nonresident  may  not  be  summoned  as  a 
gai'nishee,  especially  where  the  property  it- 
self is  not  within  the  jurisdiction. 

Tingley  v.  Bateman,  10  Mass.  343 ;  Nye  y. 
Liscombe,  21  Pick.  263;  Ray  v.  Underwood, 
3  Pick.  302;  Hart  v.  Anthony,  15  Pick.  445; 
Love  joy  v.  Albce^  33  Me.  414,  54  Am.  Dec. 
630;  Jones  v.  Winchester,  6  N.  H.  497; 
Lawrence  v.  Smith,  45  N.  H.  533,  86  Am. 
Dec.  183;  Sawyer  v.  Thompson,  24  N.  H. 
610:  Baxter  v.  Vincent,  6  Vt  614;  Towle  v. 
Wilder,  57  Vt  622;  Cronin  v.  Foster,  13  R. 
],  196;  Oreen  v.  Farmers'  d  C,  Bank,  25 
Conn.  452;  Bates  v.  New  Orleans,  J,  d  (7. 
N.  R,  Co,  4  Abb.  Pr.  72 ;  Willet  v.  Equitable 
Ins.  Co.  10  Abb.  Pr.  193;  Bush  v.  Nance,  61 
Miss.  237 ;  Green's  Bank  y.  Wickham,  23  Mo. 
App.  633 ;  Wright  v.  Chicago,  B.  d  Q.  R.  Co. 
19  Neb.  175,  56  Am.  Rep.  747;  Miller  v. 
nooe,  2  Cranch,  C.  C.  622 ;  Drake,  Attachm. 
1474. 

Proceedings  by  attachment  are  proceedings 
«n  rem,  and  the  res  must  be  within  the  juris- 
diction of  the  court  in  order  that  the  court 
may  attach  it. 

Rorer,  Interstate  Law,  p.  174;  Drake,  At- 
tachm. §§  452,  453;  Waples,  Attachm.  227. 

Apart  from  any  consent  expressed  or  im- 
plied, a  corporation  may  only  be  sued  in  the 
state  of  its  creation. 

Rorer,  Interstate  Law,  pp.  32-35 ;  2  Mora- 
wetz.  Priv.  Corp.  §§  960,  971 ;  6  Thomp.  Corp. 
§§  7989-7991. 

A  corporation  cannot,  against  the  consent 
of  a  foreign  state,  transact  its  business  with- 
in the  limits  of  such  foreign  state,  and  any 
government  may  impose  conditions  upon  a 
foreign  corporation  doing  business  within 
its  jurisdiction  in  relation  to  such  business. 

Paul  V.  Virginia,  8  Wall.  168,  19  L.  ed. 
367;  Lafayette  Ins.  Co.  v.  French,  18  How. 
404,  15  L.  ed.  451. 

The  restrictions  and  conditions  placed  up- 
on a  corporation  doing  business  in  a  for- 
eign jurisdiction  may  w  imposed  only  in  re- 
spect to  the  business  done  in  such  foreign 
jurisdiction. 

8t.  Clair  v.  Cox,  106  U.  S.  350,  27  L.  ed. 
222;  Newby  v.  VonOppen,  L.  R,  7  Q.  B. 
293. 

The  state  of  Delaware  therefore  had  no 
right  to  require  the  maintenance  here  by  tlic 
Liverpool  &  London  &  Globe  insurance  Com- 
pany of  an  agent  for  any  other  purpose  than 
as  a  safeguard  to  the  citizens  of  this  state 
and  others  in  connection  with  the  business  of 
such  corporation  done  in  the  state  of  Dela- 
ware, or  at  most  with  a  citizen  of  this  state. 
44  L.  R.  A. 


8t.  Clair  v.  Cox,  106  U.  S,  350,  27  L.  ed. 
222;  National  Condensed  Milk  Co.  v.  Bran- 
detibnrgh,  40  N.  J.  L.  Ill ;  Parke  v.  Common- 
wealth  Ins.  Co.  44  Pa.  422;  Morawetz,  Priy. 
Corp.  8  980;  6  Thomp.  Corp.  §  7997. 

The  situs  of  a  debt  for  the  purpose  of  at- 
tachment is  the  place  where  a  debt  is  pay- 
able.. 

6  Thomp.  Corp.  §  8073;  Shinn,  Attachm. 
§§  490,  626;  Douglass  v.  Phenix  Ins.  Co.  138 
N.  Y.  209,  20  L.  R.  A.  118. 

A  foreign  corporation  is  not  liable  to  be 
summoned  as  a  garnishee  in  respect  to  a  debt 
payable  or  property  situated  without  the  ju- 
ri^iction  of  the  state. 

Story,  Confl.  L.  S§  532,  592a;  Waples,  At- 
tachm. 246,  249;  Drake,  Attachm.  fi  478; 
Rorer,  Interstate  Law,  pp.  175,  176;  6 
Thomp.  Corp.  S  8069;  Shinn,  Attachm.  §§ 
490,  491,  492;  Oold  v.  Housatonio  R.  Co.  I 
Gray,  424;  Danforth  v.  Penny,  3  Met.  604; 
Larkin  v.  Wilson,  106  Mass.  120;  Myer  y- 
lAverpool,  L.  d  O.  Ins.  Co.  40  Md.  595; 
Oibbs  v.  Queen  Ins.  Co.  63  N.  Y.  114,  20  Am. 
Rep.  513;  Plimpton  v.  Bigelow,  93  N.  Y. 
592;  Douglass  v.  Phenix  Ins.  Co.  138  N.  Y. 
209,  20  L.  R.  A.  118;  Drake  v.  Lake  Shore 
d  M.  S.  R.  Co.  69  Mich.  168 :  Louisville  d  N. 
R.  Co.  v.  Dooley,  78  Ala.  524;  Baltimore  d 
0.  R.  Co.  v.  Qallahue,  12  Gratt.  655.  65  Am. 
Dec.  254;  Smith  v.  Boston  C.  d  M.  R.  Co.  33 
N.  H.  337. 

Garnishment  rests  wholly  on  judicial  proc- 
ess. It  can  borrow  no  aid  from  the  acts  of 
the  garnishee,  and  the  fact  that  Mr.  Gilpin 
at  the  election  of  the  plaintiff  pleaded  nulla 
bona  cannot  give  the  court  any  jurisdiction 
av^T  the  cause  there  having  been  no  ap- 
pearance by  attorney  and  the  corporation 
not  being  in  court  other  than  by  the  answer 
of  Mr.  Gilpin. 

Drake,  Attachm.  4516;  Raymond  ▼. 
Rockland  Co.  40  Conn.  401 ;  McDonald  y. 
Moore,  65  Iowa,  171;  Rindge  y.  Oreen,  52 
Vt.  204;  Gates  v.  Tusten,  89  Mo.  U;  Shinn, 
Attachm.  §§  491,  610,  646. 

Marvel,  J.,  delivered  the  opinion  of  the 
court: 

It  was  contended  by  counsel  for  the  gar- 
nishee in  this  ca.ce  that  the  attachment 
should  be  vacated  for  two  reasons:  (1) 
Because  of  want  of  service  upon  the  statu- 
tory officer;  (2)  because  the  debt,  under  the 
facts,  was  not  the  subiect  of  attachment  in 
the  state  of  Delaware.  We  will  first  con- 
sider whether  tliere  was  such  a  service  upon 
the  garnishee  as  to  give  the  court  jurisdic- 
tion. The  garnishee  is  a  foreign  corporation 
and  it  is  unquestioned  law  that  the  service 
must  be  in  accordance  with  the  provisions 
of  the  statutes  of  this  state.  The  sufficiency 
of  the  service,  therefore,  depends  upon  the  re- 
quirements of  the  statutes.  What  these  re- 
quirements are,  as  applicable  to  the  case  be- 
fore us,  dc][>ends  upon  which  statute  controls, 
— the  gemiral  insurance  liBiw  regulating  the 
transact  ion  of  business  in  this  state  by  for- 
eign fire  insurance  companies  or  the  attach- 
ment statute  providing  for  the  summoning 
of  corporations  as  garnishees.  The  insur- 
ance law,  passed  March  24,  1879,  16  Del. 
Laws,  chap.  347,  f  7,  and  amended  for  the 
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lut  time  March  17, 1881, 10  Del.  Laws,  chap. 
140,  provides,  ''that  before  insurance  compa- 
nies shall  be  permitted  to  tramiact  business 
in  this  state  they  shall  file  with  the  insur- 
ance commissioner  a  certificate  of  the  name 
and  residence  of  some  person  or  agent,  with- 
in this  state,  upon  whom  service  of  process 
may  be  made,  and  all  processes  against  said 
company,  issued  out  of  the  courts  of  this 
»tate  may  then  and  thereafter  be  served  upon 
such  person  or  agent  so  clesignated."  At 
the  time  of  the  passage  of  this  law,  arid  the 
last  amendment  thereto  the  act  relating  to 
attachments  authorized  the  summoning  of 
corporations  as  garnishees  in  attachment 
proceedings  only  in  the  case  of  "corpora- 
tions chartered  by  act  of  the  general  assem- 
bly" of  this  state  (14  Del.  Laws,  chap.  90). 
It  was  not  until  April  25,  1889,  that  the  leg- 
islature amended  this  statute,  generally 
known  as  the  "Attachment  Act,"  and  sub- 
jected all  corporations  'Moing  business  in 
this  state  to  the  provisions  of  the  laws  in  re- 
lation to  garnishees"  (18  Del.  Laws,  chap. 
681 ) ;  nnd  this  statute  provided  that  "sei'v- 
ioe  of  the  simimons  upon  the  president,  treas- 
urer, cashier,  or  paying  clerk,  as  provided 
in  other  attachment  cases,  shall  be  sufficient 
to  render  said  officers  and  the  corporation 
subject  to  all  the  liabilities  provided  by  the 
?aid  law."  Thus  it  is  seen  that  prior  to 
March  31,  1871,  corporations  were  not  sub- 
ject to  the  attachment  laws  of  ihis  state,  and 
that  by  the  act  of  that  date  only  certain 
corporations  "chnrtered  by  act  of  the  general 
assembly"  of  tlie  state  were  made  liable  to 
be  summoned  as  garnishees  in  attachment 
proceedings.  Foreign  corporations  were  not 
mciuded.  The  insurance  law  of  Maj*ch  17, 
1881,  did  not  extend  the  attachment  law  nor 
authorize  the  issuing  of  attachment  process 
against  foreign  corporations,  but  only  pro- 
vided that,  Ix^fore  foreign  insurance  compa- 
nies should  be  permitted  to  do  business  in 
this  state  they  must  appoint  an  a^ent  upon 
whom  all  processes  against  them  issued  out 
of  the  courts  of  the  state  might  be  served. 
It  provides  only  for  service  of  process  al- 
ready authorized  by  law,  and  attachment 
ngainst  foreign  corporations  was  not  then  ex- 
pressly recognized  as  such  a  process.  It  was 
not  until  eight  years  after  the  passage  of 
this  act  that  the  attachment  laws  were 
amended,  and  for  the  first  time  "made  for- 
figii  corporations  doing  business  in  this 
Ftalc"  subject  to  be  summoned  as  garnishees 
in  attachment  proceedings,  and  under  this 
act  process  coula  be  served  only  on  the  "pres- 
ident, treasurer,  cashier,  or  paying  clerk  ot 
such  corporation." 

It  is  true,  as  contended  by  the  counsel  for 
the  plaintifF,  that  the  attachment  statute  is 
a  remedial  statute,  and  that,  as  a  general 
rule,  when  the  object  of  a  statute  is  re- 
medial it  is  to  be  construed  liberally.  But  it 
is  equally  ti'ue  that  when  the  remedy  is 
M>ugnt  to  be  obtained  by  summary  proceed- 
ing, and  under  a  statute  which  is  in  dero- 
gation of  the  common  law,  a  statute  is  to  be 
etrictly  construed  and  must  be  exactly  fol- 
lowed by  those  who  act  under  or  in  pursu- 
ance of  it.  "A  proceeding  in  attachment,  a  a 
svihorized  by  the  statutes  of  the  several 
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states,  is  always  viewed  as  a  violent  proceed- 
ing, wherein  the  plaintiff,  at  the  inception 
of  his  suit,  seizes  the  property  of  the  defend- 
ant without  waiting  to  establish  his  claim 
before  the  judicial  tribunals  of  the  land,  and 
the  statute  autitiorizing  it  has  invariably  re- 
ceived a  strict  construction."  Black,  Inter- 
pretation of  Laws,  315.  This  rule  of  con- 
striiction  has  become  so  general  in  this  coun- 
try that  in  some  of  the  states  statutes  have 
been  enacted  directing  that  the  attachment 
laws  shall  be  liberally  construed.  As  be- 
fore stated,  the  attachment  statutes  of  this 
state  expressly  provide  upon  whom  service 
must  be  made  to  give  the  court  power  to  ap- 
propriate, to  the  satisfaction  of  the  plain- 
tiff's demand,  the  effects  or  credits  of  the 
debtor  in  the  hands  of  the  garnishee;  for  it 
is  by  the  service  of  the  writ  that  the  court 
gets  control  of  the  property.  To  acquire  ju- 
risdiction and  secure  such  control  tlie  terms 
of  -the  statute  must  be  strictly  followed 
The  power  originates  with  the  statute,  anJ 
exists  only  to  the  extent  plainly  granted. 
This  has  been  recognized  to  be  the  law  in 
this  state.  In  Pennsylvania  Steel  Co.  v.. 
Neijo  Jersey  Southern  R.  Co.  4  Houst.  (Del.). 
572,  and  in  Frankel  v.  Satterfield,  9  Houst. 
(Del.)  209,  the  court  (per  Grubb,  J.)  said: 
"In  this  state  the  inatitution  of  a  suit  by- 
foreign  attachment  process  is  a  statutory- 
proofing,  which  must  be  pursued  conform- 
ably with  the  statutory  provisions  author- 
izing it."  We  are  therefore  of  the  opinion 
that  service  of  process  upon  corporations, 
when  such  corporations  are  to  be  summoned 
as  garnishees,  must  be  made  upon  one  of  the 
officers  designated  in  the  statute  relating  to 
attachments.  Ferdinand  L.  Gilpin,  under 
the  facts  of  this  case,  was  not  such  an  officer, 
being  neither  the  president,  treasurer,  cash- 
ier, nor  paying  clerk,  and  the  attempt  to 
serve  the  writ  upon  the  Liverpool  k  London 
&  Globe  Insurance  Company  through  him 
was  ineffectual  to  bind  the  corporation,  and 
it  should  be  discharged.  If  the  garnishee 
should  be  discharged,  no  other  property  be- 
ing attached,  there  was  nothing  to  give  the 
court  jurisdiction,  and  the  attachment 
should  be  vacated. 

The  second  reason  assigned  why  the  attach- 
ment should  be  vacated  was  that,  even  if  it 
could  be  granted  that  service  was  had  upon 
the  statutory  officer,  the  debt,  under  the  facts 
of  this  case,  was  not  the  subject  of  attach- 
ment. To  reach  a  satisfactory  solution  of 
this  proposition  will  require  an  examination 
into  the  nature  of  attachments  and  garnish- 
ment, and  the  law  fixing  the  situs  of  the  res 
when  the  rea  is  a  debt  or  other  chose  in  ac- 
tion. In  doing  this  we  will  confine  our- 
selves to  the  consideration  of  the  attachment 
and  gainiishment  proceedings  against  non- 
residents alone.  In  Wella  v.  Jones,  2  Houst. 
(Del.)  370,  Houston,  J.,  said:  In  this  state 
a  suit  by  foreign  attachment  is,  in  its  orig- 
inal character,  in  the  nature  of  an  ew  parte 
proceeding  in  rem  to  judgment  of  condemna- 
tion against  the  property  bound  by  the  for- 
eign attachment;  for,  while  it  continues  such 
there  is  no  appearance  of  the  defendant,  no 
defense  whatever  pleaded,  no  issue  joined, 
and    no    trial    had.     This    \\*a8    followed  in 
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Frankel  v.  Saiterfield,  9  IIouBi.  (Del.)  201, 
where  jthe  court  (per  Grubb,  J.)  aaid:  ''Un- 
der our  Bftatutory  provieions  it  is  plain 
that,  if  no  property  has  been  attached  by  the 
vnrit,  there  can  be  no  attachment  to  dissolve, 
no  security  given,  no  appearance  by  the  de- 
fendant, no  action  in  personam,  and,  conse- 
quently, from  want  of  jurisdiction,  no  judg- 
ment in  personam.  Nor  can  there  be  a  judg- 
ment in  rem,  for  a  like  reason."  These  views 
are  not  new.  They  have  been  frequently  ex- 
pressed with  more  or  less  distinctness  in 
opinions  of  eminent  judges,  and  liave  been 
carried  into  adjudications  in  numerous  oases. 
The  Supreme  Court  of  the  United  States,  in 
Cooper  V.  Reynolds,  10  Wall.  318,  19  L.  eil. 
932,  in  the  case  of  absence  of  personal  f^ervice 
on  the  defendant  within  the  jurisdiction, 
said :  '*The  court  in  such  a  suit  cannot  pro- 
ceed, unless  the  officer  finds  some  property 
of  defendant  on  which  to  levy  the  writ 
of  attachment.  A  return  that  none  can  be 
found  is  the  end  of  the  case,  and  deprives  the 
court  of  further  jurisdiction,  though  the  pub- 
lication may  have  been  duly  made  and 
proved  in  court.  Now,  in  this  class  of  case^, 
on  what  does  the  jurisdiction  of  the  oourt 
depend?  It  seems  to  us  that  the  seizure  of 
the  property,— or  that  which,  in  this  case, 
is  the  same  in  effect,  the  levy  of  the  writ  of 
attachment  on  it,  is  the  one  essential  requi- 
site to  jurisdiction,  as  it  unquestionably  is 
in  proceedings  purely  in  rem.  Without;  this, 
the  court  can  proceed  no  further ;  with  it,  the 
court  can  proceed  to  subject  the  property  to 
the  demand  of  the  plaintiff.  If  the  writ  of 
attachment  is  the  lawful  writ  of  the  ^urt, 
issued  in  proper  form,  under  the  seal  of  the 
court,  and  if  it  is  by  the  proper  officer  levied 
upon  property  liable  to  tihe  attachment,  when 
such  a  writ  is  returned  into  court  the  power 
of  the  court  over  the  res  is  established." 
And  in  the  subsequent  and  well-considered 
case  of  Pennoyer  v.  Neff,  95  U.  S.  723,  24  L. 
ed.  569,  Mr.  Justice  Field  said:  "It  is  in 
virtue  of  the  state's  jurisdiction  over  the 
property  of  the  nonresident  situated  within 
its  limits  that  its  tribunals  can  inquire  into 
that  nonresident's  obligations  to  its  own  cit- 
izens, and  the  inquiry  can  then  be  carried 
only  to  the  extent  necessary  to  control  the 
disposition  of  the  property.  If  the  nonres- 
ident had  no  propei*ty  in  the  state,  there  is 
nothing  upon  which  the  tribunals  can  ad- 
judicate." Hart  V.  Sansom,  110  U.  S.  161, 
28  L.  ed.  101 ;  Amdt  v.  Qriggs,  134  U.  S.  316, 
33  L.  ed.  018;  Qrover  d  B.  Sewing  Mach.  Co. 
V.  Badcliffe,  137  U.  S.  287,  34  L.  ed.  670; 
Wilson  V.  Seligman,  144  U.  S.  44,  36  L.  ed. 
339;  Scott  v.  MoNeal,  154  U.  S.  34,  38  L.  ed. 
896;  Ooldey  v.  Morning  News,  156  U.  S.  518, 
39  L.  ed.  517 ;  Rorer,  Interstate  Law,  p.  174; 
Drake,  Attachm.  S9  52,  54,  453,  478;  Waples, 
Attachm.  227,  244,  249;  Story,  Confl.  L.  §§ 
532,  592a.  Garnishment,  as  in  this  case,  is 
a  form  of  attachment.  It  is  an  attachment 
by  means  of  which  monen^  or  property  of  a 
debtor,  in  the  hands  of  mird  parties,  which 
cannot  be  levied  upon,  may  be  subjcicted  to 
the  payment  of  the  debtor's  clainL  To  sub- 
ject the  property  or  credit  to  attachment, 
and  thus  oonfei*  jurisdiction,  it  must  be 
within  the  jurisdiction,  so    that  the  court 

44L.  R.  A. 


umy  obtain  legal  control  of  the  res;  other- 
wise, it  could  make  no  le^  disposition  of 
it,  because  it  is  an  axiouHktic  principle  of  law 
that  the  courts  cannot  change  rights  of  prop- 
erty situate  without  the  state.  American 
Cent,  Ins,  Co,  v.  Hettler,  37  Neb.  849. 

These  principles  governing  attachment  and 
garnishment  proceedings  against  nonresi* 
dents  are  founded  upon  reason,  and  estab- 
lished by  the  adjudicated  cases  of  the  highest 
courts,  and  recOg^nized  by  nearly  all  text 
w^ritcTs.  It  being  essential,  then,  that,  in 
the  absence  of  personal  service  within  the  ju- 
risdiction, an  actual  seizure  of  or  levy  on 
property  of  the  absent  defendant  within  the 
jurisdiction  should  be  had,  and  until  this 
is  done  the  jurisdiction  is  not  established, 
the  question  of  the  situs  of  the  property  or 
res  is  one  of  paramount  importance.  This 
inquiry  could  present  no  difficulty  in  respect 
to  real  estate,  and  little  or  none  m  regard  to 
tangible  personal  property  having  an  actual 
situs;  but,  for  the  purpose  of  jurisdiction, 
the  situs  of  a  debt  or  chose  in  action  is  a 
question  upon  which  there  has  been  stme  di- 
versity of  opinion.  There  is,  of  course,  no 
actual  or  visible,  but  only  constructive,  situs. 
Does  the  debt  follow  the  creditor  and  his 
domicil,  or  the  debtor  and  his  domicil  ?  The 
legal  title  and  right  are  clearly  in  the  cred- 
itor, and,  by  analog  to  the  principle  that 
constructive  possession  is  with  i^e  rightful 
owner,  we  should  expect  that  the  chose  in 
action,  particularly  a  debt,  follows  the  person 
of  Uie  creditor  for  the  purpose  of  attach- 
ment, as  w^l  as  for  many  other  purposes 
And  such  seems  to  us  to  be  the  law,  especially 
where  there  is  no  stipulation  to  the  contrary. 
Centred  Trust  Co.  v.  Chattanooga,  R.  d  O. 
R.  Co.  68  Fed.  Rep.  685 ;  Douglass  v.  Phenim 
Ins.  Co.  138  N.  Y.  209,  20  L.  R,  A.  118;  Ever- 
ett V.  Connecticut  Mut.  L.  Ins.  Co.  4  Colo. 
App.  509;  Atchison,  T.  d  8.  F.  R.  Co.  v.  Mag- 
gard,  6  Colo.  App.  85 ;  State  Tax  on  Foreign- 
held  Bonds,  15  Wall.  300,  21  L.  ed.  179;  Mis- 
soun  P.  R.  Co.  V.  Sharitt,  43  Kan.  375,  8  L. 
R.  A.  385;  Renier  v.  Hurlbut,  81  Wis.  24, 
14  L.  R.  A.  562 ;  Cole  v.  Cunningham,  133  U. 
S.  107,  33  L.  ed.  538.  This  was  laid  down 
in  the  case  of  State  Tax  on  Foreign-held 
Bonds,  15  Wall.  300,  where  Mr.  Justice  Field 
says:  "Debts  owin^  by  corporations,  like 
debts  owing  by  individuals,  are  not  property 
of  the  debtors  in  any  sense;  they  are  obli- 
gations of  the  debtors,  and  oxily  possess  value 
in  the  hands  of  the  creditors.  Witih  them 
they  are  property,  and  in  their  hands  they 
may  be  taxed.  To  call  debts  property  of  the 
debtor  is  simply  to  misuse  terms.  All  the 
property  there  can  be,  in  the  nature  of 
things,  in  debts  of  corporations,  belongs  to 
the  creditors  to  whom  they  are  payable,  and 
follows  their  domicil,  wherever  that  may  be. 
Their  debts  can  have  no  locality  separate 
from  the  parties  to  whom  they  are  due.^'  The 
same  rule  has  been  held  to  apply  for  dis- 
charge under  insolvent  laws.  Reno,  Nonresi- 
dents, §  271;  Main  v.  Messner,  17  Or.  78. 
The  principle  seems  well  established  in  cases 
of  attachment  for  the  purpose  of  giving  ju- 
risdiction, especially  wnen  the  debt  is  pay- 
able at  the  domicil  of  the  creditor.  In  Doug- 
lass V.  Phenix  Ins.  Co.  138  N.  Y.  209,  20  L 
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R.  A.  118,  the  facts  wore  that  the  insurance 
company,  a  corporation   formed  under  the 
laws  of  the  state  of  New  York,  was  indebted 
to  Douglaas,  a  citizen  of  New  York,  tihe  in- 
sured, on  account  of  a  lo.ss.    The  insurance 
company  had  an  agent  in  Massachusetts,  ap- 
pointed under  the  laws  of  that  state,  upon 
whom  process  might  be  served,  and  was  en- 
pi^ed  in  carrying  on  busine^^s  in  tliat  state. 
Alley  and  other  creditors  of  Douglass  brought 
suit   in  Massachusetts,  jointly  against  the 
insurance  company  and  Douglass,  and  the 
jittachment  or  trustee  process  was  served  on 
the  legal  airent,  and  levied  on  the  debt.  This 
was  set  oil  as  a  defense  to  the  suit  on  the 
policy  by  the  insurance  company,  and  the 
question    was    whether    the    Massachusetts 
<wurt  ( that  suit  having  been  first  instituted ) 
had  jurisdiction,  and  it  was  held  that  it  had 
notw     The   court    (Andrews,   Ch.   J.)    said: 
''We  are  of  opinion  that  the  attempt  to  exe- 
cute an  attachment  in  Massachusetta  upon 
the  debts  owing  to  the  plaintiff  by  the  insur- 
ance company  by  serving  u|ppn  the  a^ent  of 
the  oornoration  there,  and  without  having 
aoquirea  jurisdiction  of  the  plaintiff,  must 
fail,  for  the  reason  that  tibe  debtor,  the  in- 
raranoe  company,  was  in  no  just  or  legal 
sense  a  resident  of  Massachusetts,  and  had 
no  domicil  there,  and  was  not  the  agent  o! 
the  plaintiff,  and  that  in  contemplation  of 
law  the  company  and  the  debt  were,  at  the 
time  of  the  issuing  of  the  attachment,  in  the 
state  of  New  York,  and  not  in  the  state  of 
Xlassachusetts."    In  Everett  v.  Connecticut 
Mut.  L.  Ins,  Co,  the  facts  were:     Everett 
was  a  citizen  of  Colorado.    Mrs.  Walker  was 
a  nonresident,  though  formerly  a  resident  of 
Colorado,  and  was  indited  t«  Everett  on  a 
prcmlsscrry  note  executed  by  her  jointly  with 
Tier  husband.     The  insurance  company  was 
a  Connecticut  corporation,  and  had,  under  a 
written  designation  of  authority,  appointed 
the  superintendent  of  insurance  of  the  state 
of  Colorado  for  the  purposes  of  the  service 
of  process  as  a  condition  precedent  to  itd 
right  to  do  business  in  the  state.     The  in- 
sui-ance  company  admitted  an  indebtedness 
to  Mrs.  Walker  on  acoeunt  of  the  death  of 
her  husband,  and  forwarded  to  her  the  money 
through  their  agent  in  Denver.     So  far  as 
it  is  disclosed  by  the  record,  there  was  no 
other  tangible  property  in  the  state  capable 
of  peizure.  Everett  commenced  suit,  but  was 
unable  to  obtain  service  on  the  principal  de- 
fendant.    In  aid  of  his  suit  he  procured  a 
writ  of  attachment  to  issue,  and  attempted 
to  effectuate  it  by  the  service  of  the  process 
of  garnishment  on  tlie  superintendent  of  in- 
surance as  the  agent  of  the  company.  Judg- 
ment was  entered  so  that  upon  the  record  it 
would  appear    there   had    been    a   recovery 
against    the   principal    defendant.     The  in- 
surance company  asked  to  be  discharged,  on 
the    invalidity  of    the   judgment,  and  that 
they  were  not  legally  charged  by  the  service 
of  garnishment  on  the  superintendent  of  in- 
surance.    The  court  (per  Bissel,  P.  J.)  saidt 
"We  do  not  find  any  satisfactory  authority 
which  holds  that,  where  both  the  debtor  and 
the  creditor  are  outside  of  the  state,  a  suit 
may  be  commenced  by  attachment,  and  the 
debt  seized.    To  escape  the  force  of  the  doc- 
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trine  of  Pennoyer  v.  Neff,  95  U.  S.  71 1,  21 
L.  ed.  5(55,  and  obtain  a  judgment  against 
one  without  the  limts  of  the  sovereignity,  an 
attachment  must  issue  and  be  levied  on  the 
property  of  the  nonresident  person.    To  the 
extent  of  the  property  seized,  judgment  may 
go  against  the  absent  person,  and  he  will  be 
held  to  have  had  notice  through  the  seizui'e 
of  the  res,  and  be  bound  by  the  judgment. 
The  cases  go  this  far.     It  is  not  easy  to  per- 
ceive how  a  case  is  brought  within  the  scope 
of  this  exception  when  the  only  levy  is  that 
made  by  the  service  of  the  garnishment  proc- 
ess upon  the  agent  of  the  nonresident  debtor. 
Nothing  is  seized,  nothing  is  taken,  nothing 
is  within  the  jurisdiction  of  the  court,  and 
a  person  out  of  the  state  is  sought  to  be 
brought  into  court  where  the  service  of  a 
writ  is  upon  another,  who  is  likewise  absent. 
The  circle  never  ends.     .     .     .     It  is  as  im- 
possible by  judicial  conatruction  as  by  legis- 
lative enactment  to  declare  that  property  out 
of  the  state,  having  a  domicil  with  the  debtor 
or  the  creditor,  is  within  the  limits  of  the 
sovereignty  for  the  purposes  of  a  levy."    Ln 
the  c9Ae  of  Central  Trust  Co,  v.  Chattanooga 
R,  •€  C,  K.  Co.  in  the  United  States  circuit 
court  for  the  eastern  district  of  Tennessee, 
the  facts,  in  brief,  were:     A  citizen  of  Ten- 
nessee sought  to  attach  by  garnishment  pro- 
ceedings the  wages  of  employees  of  the  rail- 
road company,  which  was  incorporated  and 
organized  under  the  laws  of  Georgia,  with  its 
line  of  railway  extending  a  short  distance 
into  the  state  of  Tennes^^ee.     The  laborers 
whose  wages  were  sought  to  be  attached  were 
employed  and  paid  in  the  state  of  Georgia. 
The  garnishment  was  served  upon  the  receiv- 
er, who  was  a  citizen  of  Georgia,  but  who 
wa^  appointed  by  the  courts  both  in  Greorgia 
and  in  Tennessee  with  power  to  operate  tlie 
railroad,  and  he  answered,  showing  wa^e<« 
due  the   nonresident.     No   personal    service 
was  had  on  the  nonresident  defendant.    The 
court  said :     "Where  both  garnishee  and  the 
principle  debtor  are  nonresidents  of  this  state, 
and  the  debt,  such  as  waees  due,  is  pavable 
in  the  state  of  their  residence,  there  is  no 
property  within  the  state,  and  the  courts  of 
the  state  and  the  courts  of  the  United  States 
for  such  state  are  without  jurisdiction  to 
proceed    by    attachment,  and    a    judgment 
based  on  such  an  attachment  is  an  absolute 
nullity.    And  this  rule  applies  fully  to  the 
case  of  wages  due  by  a  corporation  of  another 
state  to  its  employee,  a  resident  of  such  other 
state,  under  contract  of  employment  there 
made,  and  is  not  affected  by  the  fact  that  a 
foreign  railway  corporation,  without  being 
incorporated  in  this  state,  extends  its  rail- 
road into  the  state,  and  is  subject  to  suit  by 
process  on  its  local  agents."     In  Atchison, 
T,  do  8.  F.  R.  Co,  v.  Maggard  the  plaintiff 
was  a  resident  of  Colorado.     The  defendant 
was  a  resident  of  Kansas,  and  an  employee 
of  the  gai*nishee  railroad  company,  a  cor- 
poration created  by  the  state  of  Kansas,  but 
operating  a  part  of  its  line  in  Colorado  when 
the  wages    of   its    employee    for  work  per- 
iormed  in  Kansas,  and  payable  there,  was 
attached.     The  court    (per   Heed,  J.)    said: 
"As  between  the  plaintiff  and  defendant,  the 
debt,  beyond  question,  followed  the  domicil 
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of  the  plaintiff — that  waa  its  situs;  but  the 
indefotectness  of  the  garnishee  to  the  defend- 
ant did  not  follow  the  plaintiff.  Its  situs 
was  by  contract  fixed  where  the  services  were 
performed,  and  the  payment  to  be  made,  and 
if  such  claim  or  indebtedness  is  property, 
in  contemplation  of  the  statute,  the  situs  of 
such  property  was  in  Kansas,  and  not  in 
Colorado.  Care  must  be  taken  not  to  con- 
found the  indebtedness  due  from  the  defend- 
ant to  the  plaintiff  with  that  due  the  defend- 
ant from  tne  garnishee.  They  have  no  rela- 
tion to  eateh  other  whatever."  The  court  tn 
this  case  review  the  Federal  and  state  de- 
cisione,  and  show  that  a  large  majority  of 
the  states  have  foIlo\i'ed  the  principle  that, 
for  purposes  of  jurisdiction  in  attachment 
proceedings,  the  situs  of  a  debt  is  at  the 
domicil  of  the  creditor,  unless  otherwise 
stipulated. 

An  exception  to  this  rule  appears  to  be 
where  the  garnishee  is  a  resident  of  the 
state  where  the  proceedings  are  instituted, 
and  is  under  the  exclusive  jurisdiction  ot 
that  state,  and  as  a  consequence  under  its 
poorer  to  determine  for  itself  the  rights  and 
obligations  arising  from  his  contracts,  and 
the  mode  of  enforcing  them ;  and  possibly  an- 
other exception  is  where  a  foreign  corpora- 
tion is  doing  business  in  a  state  and  the  debt 
arose  in  respect  to  such  business,  and  whers 
the  corporation  submits  or  subjects  itself 
to  the  law  of  the  state  in  the  same  manner 
and  to  the  same  extent  in  respect  to  such 
business  as  it  would  be  bound  to  were  it  a 
corporation  created  by  the  state.  We  avoid 
expressing  an  opinion  upon  these  cases.  The 
proceeding  here  is  not  based  upon  any  cause 
of  action  that  originated  in  this  state,  nor 
to  enforce  any  contract  or  agreement  entered 
into  with  any  of  its  citizens  or  in  reference 
to  any  subject-matter  within  the  state.  Tt 
is  a  case  of  a  nonresident  defendant  and  a 
nonresident  garnishee.  True,  the  garnishee 
is  a  corporation  doing  business  in  this  state, 
but  the  debt  due  the  defendant  arose  from 
its  contract  for  insurance  made  through  i^s 
agency  in  South  Carolina,  with  the  defend- 
ant, a  citizen  of  that  state,  and  concerning 
property  situate  there,  and  was  payable  there 
under  the  custom  of  the  company;  and  it 
was  payable  there  in  accordance  with  the 
principle  of  law  that,  in  the  absence  of  a 
place  iixed  bv  the  contract,  a  debt  is  payable 
at  the  domicil  of  the  creditor  ( Central  Trust 
Co.  V.  Chattanooga  R,  d  C,  R.  Co.)  and  is 
not  such  a  credit  or  property  within  this 
state  as  will  confer  jurisdiction  in  this  pro- 
ceeding, even  if  service  had  been  made  upon 
the  statutory  oflicer.  To  take  any  other  view 
would  be  to  hold  that  it  existed,  had  its  situs, 
and  was  liable  to  attachment  in  every  state 
in  this  Union  where  the  defendant  happened 
to  have  an  officer  upon  whom  process  could 
be  berved,  as  a  condition  precedent  to  its 
being  permitted  to  do  business  in  such  state. 
That  this  is  true  is  shown  by  the  fact  that 
an  attempt  was  made  to  attach  this  very 
Fame  debt  by  a  creditor  in  the  state  of  New 
York.  Upon  motion,  the  court  there  vacated 
the  attachment  upon  the  grounds  we  have 
just  stated.  We  believe  this  view  to  be  based 
upon  reason  and  supported  by  autliority,  and 
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to  be  the  only  doctrine  consistent  with  prop- 
er protection  to  citizens  of  other  srtates.     If 
it  is  not  the  situs  of  the  defendant  that  gives 
jurisdiction,  as  is  held  in  yational  F,  In*. 
Co.  V.  Chamhera,  63  N.  J.  Eq.  468,  and  if  ft 
could  be  granted  that  service  was  had  upon 
the  statutory  officer,  we  would  still  hold  that 
the  attachment  in  the  ca^^e  should  be  dis- 
solved.    The  statute    provides    that,   before 
foreign   insurance  companies   shall   be  per- 
mitted to  do  business  in  this  state,  they  must 
appoint  an  agent  upon  whom  process  may  be 
served.    The  condition  has  relation  to  the 
permission  given.     The  presumption  is  that 
only  such  jurisdiction  is  claimed  as  is  neces- 
sary to  deal  with  litigation  arising  out  of 
the  business  that  is  done  under  this  permis- 
sion.    "Statutes  by  which  the  jurisdiction  is 
assumed  should  be  construed  strictly,  ana 
should  not,  unless  their  language  is  explicit, 
be  held  to  confer  jurisdiction  beyond  that 
which   is  required  to  enable  the  courts  to^ 
take  cognizance  of  matters  arising  out  nf 
the  business  done  within  the  state,  or  else 
to  protect  and  enforce  the  rights  of  the  resi- 
dents of  their  own  state  against  foreign  cor- 
porations."   Judge  Wheeler,  in   a   case   de- 
cided in  Vermont  in  1874  {Sawyer  v.  North 
American  L.  Ins.  Co.  46  Vt.  697 ) ,  expressed 
very  strongly  the  opinion  that  a  statute  pro- 
viding for  the  appointment  of  an  agent  on 
whom  a  process  might  be  served  ought  not 
to  be  construed  as  intended  to  permit  a  non- 
resident to  sue  a  foreign  corporation  for  a 
cause  of  action  arising  outside  of  the  state 
He  said  that,  even  assuming  that  the  agent 
in  that  case  had  been  appointed  in  obedienoe 
to  the  statute,  the  question  still  remained 
what  cases  the  statute  was  intended  to  reach. 
A  statute  is  to  be  construed  with  reference  to 
the  old  law,  the  mischief,  and  the  remedy. 
When  this  statute  was  passed,  the  old  law 
permitted  the  agents  of  any  insurance  oom- 
pany,  foreign  as  well  as  domestic,  to  make 
contracts  of  insurance  within  the  state  under 
which  causes  of  action  would  accrue  to  our 
own  people  within  the  jurisdiction  of  the 
state  courts.     The  mischief  was  that  the  ju- 
risdiction of  the  state    courts    over    these 
causes  of  action  would  be  unavailing  except 
upon    voluntary    appearance,  for    want    oi 
power  in  the  courts  to  compel  appearance. 
The  remedy  provided  was  the  reouiring  of 
any  foreign  insurance  company  malcing  such 
contract  to  keep  an  agent  in  this  state  on 
whom  service  could  be  made.    This  would  be 
a  full  remedy  for  all  that  mischief,  without 
requiring  such  companies  to  keep  an  agenc 
here  on  whom  any  process  for  any  purpose 
could  be  served.     There  could  be  no  advan- 
tage* obtained  for  the  people  of  the  state  by 
providing  means  to  give  the  courts  of  the 
state  jurisdiction  over  causes  of  action  that 
occurred  out  of  the  state  in  favor  of  persom) 
not  citizens  of  the  state  against  a  corpora- 
tion existing  out  of  the  state;  and  it  is  not 
to  bo  presumed  that  the  legislature  intended! 
to  accomplish  that  purpose  unless  that  i?< 
the  necessary  result  of  the  enactment.     It  is 
more  reasonable  to  suppose  that  the  inten- 
tion was  to  provide  a  method  for  obtaining 
jurisdiction  over  a  defendant  to  a  cause  of 
action  the  courts  had  jurisdiction  of  before. 
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than  that  it  was  to  provide  meanB  for  ob- 
Uiuing  jurisdiction  of  a  cause  of  action 
where  none  was  had  before,  and  of  the  par- 
ties also,  by  the  compulsory  appointment  of 
an  agent.  12  Harv.  Law  Rev.  1.  The  stat- 
ute is  not  so  explicit  as  to  be  clearly  intended 
to  require  a  foreign  insurance  company  to 
lubmit  to  suits  in  this  state  having  no  rela- 
tion to  the  business  done  within  the  state,  nor 
with  one  of  her  citizens,  or  to  suits  brought 
by  pei*sons  that  are  citizens  of  the  state 
where  the  corporation  was  organized,  or  of 
some  other  foreign  state.  For  this  reason, 
the  attachment  would  have  to  be  dismissed 
in  this  case. 

The  contention  of  the  plaintiff's  attorney 
that  no  hardship  could  follow  by  permitting 
the  judgment,  as  a  foreign  jurisdiction  would 
be  bound  to  give  full  faith  and  credit  to  it, 
docs  not  seem  to  be  in  accordance  with  the 
rulings  of  the  adjudicated  cases.  We  find 
that  judgments  rendered  upon  such  facts  as 
in  the  present  case  have  been  in  many  juris- 
dictions held  void,  and  no  bar  to  a  suit  to 
recover  the  same  debt  in  the  courts  of  an- 
other state  having  unquestioned  jurisdiction 
over  it.  Renier  v.  Hurlbut,  81  Wis.  24,  14 
L.  R.  A.  562;  Missouri  P.  H.  Co.  v.  Shariit, 
43  Kan.  375,  8  L.  R.  A.  385.  And,  by  courts 
assuming  jurisdiction  in  similar  cases,  par- 
lies have  been  made  to  pay  the  same  debt 
twice,  through  no  fault  or  negligence  of  their 
own.  Alabama  0.  8.  R,  Co.  v.  Chumley,  92 
Ala.  317;  Green  v.  Farmers'  d  C.  Bank,  25 
Conn.  452;  Smith  v.  Boston,  C,  d  M.  R.  Co. 
33  N.  H.  337 ;  Pierce  v.  Chicago  d  N.  W.  R. 
Co.  36  Wis.  283;  Ttrre  Haute  d  I.  R.  Co.  v. 
Baker,  122  Ind.  433;  McCarty  v.  The  City  of 
yew  Bedford,  4  Fed.  Rep.  818;  Cole  v.  Cun- 
ningham, 133  U.  S.  107,  33  L.  ed.  538.  The 
rulings  of  the  courts  in  these  cases  were 
ba^ed  upon  the  reason  that  the  previous 
jud^ents  were  rendered  without  the  court's 
having  jurisdiction  of  the  person  or.  subject- 
matter,  and  upon  the  now  well-settied  prin- 
ciple of  law  that  when  the  courts  are  with- 
out juriediction  the  proceedings  are  an  il- 
legitimate assumption  of  power,  a-nd  no  faith 
and  credit  or, force  and  effect  will  be  given 
them  in  any  other  jurisdiction.  Such  judg- 
ments cannot  be  sustained  under  the  provi- 
Fioni>  of  the  Constitution  requiring  that  "full 
faith  and  credit  shall  be  given  in  each  state 
to  the  public  acts,  records,  and  judicial  pro- 
ceedings of  other  states,"  and  the  act  of 
Congress  providing  for  the  mode  of  authen- 
ticating such  acts,  records,  and  proceedings, 
and  declaring  that,  when  thus  authenticated, 
"they  shall  have  such  faith  and  credit  given 
to  them  in  every  court  within  the  United 
States,  as  t^ey  have  by  law,  or  usase  in  the 
courts  of  tbe  states  from  which  tiiiey  are, 
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or  shall  be  taken."  Said  Justice  Field  in 
Pennoyer  v.  Neff:  "In  the  earlier  cases  it 
was  supposed  that  the  act  ^ave  to  all  judg- 
ments the  same  effect  in  other  states  which 
they  have  by  law  in  the  state  where  ren- 
dered. But  this  view  was  afterwards  quali- 
fied so  as  to  make  the  act  applicable  only 
when  the  court  rendering  the  judgment  had 
jurisdiction  of  the  parties  and  of  the  sub- 
ject-matter, and  not  to  preclude  an  inquiry 
into  the  jurisdiction  of  the  court  in  which 
the  judgment  was  rendered,  or  the  right  of 
the  state  itself  to  exercise  authority  over  the 
person  or  the  subject-matter."  M*Elmoyle 
V.  Cohen,  13  Pet.  312,  10  L.  ed.  177;  D'Arcy 
V.  Ketchum,  11  How.  165,  13  L.  ed.  648:  La- 
fayette Ins.  Co.  V.  French,  18  How.  404,  15 
L.  ed.  461 ;  Thompson  v.  Whitman,  18  Wall. 
457,  21  L.  ed.  897;  Frankel  v.  Satterfield,  9 
Honst.  (Del.)  201.  Such  judgment  "can  be 
taken  advantage  of  at  any  time  and  in  any 
court,  where  it  is  offered  as  a  conclusive  ad- 
judication between  the  parties,  .  . 
when  collaterally  drawn  in  question  may  be 
disregarded  and  treated  as  a  nullity,  and 
need  not  be  adjudged  to  be  such  by  a  formal 
and  direct  proceeding  for  its  vacation  or  re- 
versal." Frankel  v.  Satterfield,  9  Houst. 
(Del.)  201.  The  contention  that  the  gar- 
nishee cannot,  thus  attack  the  judgment  is 
not  supported  by  any  well -considered  case. 
In  a  suit  by  attachment  the  court  must  ac- 
quire juri5«diction  and  proceed  tO  enter  a 
judgment  before  it  can  pronounce  any  judg- 
nkent  against  a  party  summoned  as  gar- 
nishee. If  the  previous  proceedings  are  un- 
authorized and  void,  there  is  no  sufficient 
basis  to  support  the  judgment  against  the 
garniehee.  By  it  no  rights  would  be  de- 
vested, and  the  garnishee  would  not  be  pro- 
tected in  the  payment  of  a  judgment  under 
such  circumstances.  It  would  be  regarded, 
as  shown  by  the  authorities  above  cited,  as  a 
voluntary,  and  not  a  compulsory,  payment, 
and  the  defendant  might  compel  him  to  pay 
a  second  time.  Black,  Judgm.  S  260.  In  at- 
tachment proceedings,  therefore,  like  the  one 
we  are  now  considering,  it  is  the  duty  ^f  the 
garnishee,  and  a  duty  he  must  perform  at  his 
peril,  to  see  that  the  court  has  juriedietion. 
Drake,  Attachm.  §§  691.  693;  Shinn,  At^ 
tachni.  S§  660,  707,  708. 

It  is  therefore  considered  by  the  court  that 
upon  the  facts  of  this  case,  as  set  forth  in 
the  record  filed  with  the  statement  of  the 
question  reserved,  the  attachment  should  be 
vacated;  and  it  is  ordered  that  the  opinion 
of  this  court  be  certified  to  the  court  oelow, 
and  the  record  remandfsd. 

01lll6]^  J.»  dissented,  bat  deliyered  no 
opinion. 
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PEOPLE  of  tlie  State  of  Idaho,  ex  rel  AT- 
TORNEY GENERAL,  Reapia., 

V. 

ALTURAS  COUNTY,  Existing   now   under 
the  Name  of  Blaine  County,  ei  al,,  Appta. 

( Idaho ) 

^1.  The  state,  liavinv,  tltrouflrli  eaeli  of 
its  eo-ordlnate  brandies  of  ffovem- 
ment,  repeatedly  recognized  Blaine  county  aa 
a  county  and  legal  lubdlTlslon  of  the  state,  la 
estopped,  after  the  lapse  of  nearly  four  years, 
from  questioning  the  regularity  of  the  passage 
of  the  act  creating  the  county. 

S.  The  leflTlslatnre,  by  an  act  approved 
March  5,  1895,  established  the  conaty 
of  Illaine.  The  legislature  thereafter,  in 
four  dilTerent  acta,  recognised  the  existence 
of  Blaine  county  as  a  legal  subdiTision  of  the 
state.  The  supreme  court  of  the  state  held 
the  act  creating  Blaine  county  to  be  yaiid. 
Its  existence  was  repeatedly  recognised  by  the 
executive  department.  The  people  residing 
within  the  territory  embraced  within  Blaine 
county  repeatedly  recognized  the  existence  of 
the  county,  held  general  elections  therein, 
participated  in  by  the  electors  generally, 
elected  county  and  precinct  officers,  levied 
and  collected  taxes,  astjiumed  debts  of  its 
predecessors,  funded  a  large  indebtedness, 
brought  suits  as  a  county  against  other  coun- 
ties, and  recovered  large  sums,  and  exercised 
all  the  powers  and  functions  of  a  county  gov- 
ernm^it  for  a  period  of  nearly  four  years. 
Held,  that,  under  such  circumstances,  the 
court  would  decline  to  examine  intio  the 
manner  of  the  passage  of  the  act  creating  the 
county. 

(January  14,  1899.) 

APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Bannock  County 
in  plaintiffs'  favor  in  a  quo  warranto  pro- 
ceeaing  to  exclude  Blaine  County  from  the 
exercise  of  municipal  powers  within  the 
boundaries  fixed  by  the  act  creating  such 
county.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mesara,  Kl]i8:abiiT7  Sc  Parsons,  for  ap- 
pellants : 

Lone  acquiescence  and  universal  recogni- 
tion of  a  municipal  corporation  are  a  bar  to 
any  inquiry  as  to  any  irregularity  in  its  orig- 
inal formation. 

As  soon  as  Blaine  county  was  created  suits 
were  brought  to  test  the  constitutionality  of 
the  act  ci  its  creation.  Four  such  suits 
have  been  previoualy  heard  and  determined 
in  this  court. 

Wright  v.  Kelly  (Idaho)  43  Pac  665; 
Bellevue  Water  Co.  v.  Stockalager  (Idaho) 

43  Pac.  568 ;  Blaine  County  y.  Lincoln  County 
(Idaho)  62  Pac.  165;  Blaine  County  t. 
Heard  (Idaho)  45  Pac.  890. 

When  the  point  was  fully  argued  and  con- 
sidered, its  decision  is  not  without  authority, 

^Headnotes  by  Quablbs,  J. 

Nora. — For  estoppel  as  to  yalldity  of  claim 
of  city  to  jurisdiction  over  certain  territory, 
see  State,  West,  V.  Des  Moines  (Iowa)  81  L.  B. 
A.  186. 
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although  it  might    have  been    a    technical 
dictum. 

State,  Nourae,  v.  Clarke,  3  Nev.  673 ;  Clark 
V.  Thamaa,  4  Heisk.  A19 ;  Aleaoander  r.  Worth- 
ington,  5  Md.  489;  Michael  y.  Morey,  26  Md. 
261,  90  Am.  Dec  106;  Rohrhach  y.  Oermania 
F.  Ina.  Co.  62  N.  Y.  47,  20  Am.  Rep.  451; 
San  Francisco  y.  Spring  Valley  Waterworks, 
53  Cal.  608;  Gwinn  y.  Hamilton,  75Cal.266; 
Table  Mountain  Tunnel  Co,  y.  Stranahan,  21 
Cal.  661. 

The  attome^r  general  cannot  at  this  date 
ignore  the  decisions  of  this  court  and  the 
former  acts  of  an  attorney  general  of  Idaho. 

The  decision  of  that  court  which  is  the 
final  interpreter  of  a  Constitution  passing 
upon  the  constitutionality  of  a  particular 
statute  is  binding  and  condusiyo  upon  all 
other  courts  until  reyersed. 

3  Am.  &  Enff.  Enc.  Law,  pp.  676,  678;  2 
Black,  Judgm.  S  614. 

The  state  of  Idaho  is  estopped  from  deny- 
ingthe  de  jure  existence  of  Blaine  county. 

Where  a  county  has  a  de  facto  existence, 
recognvtion  and  long  acquiescence  in  the  ex- 
istence of  the  county  estop  the  state  from 
denj[inff  its  de  jure  existence. 

Bingham  County  v.  Bannock  County, 
(Idaho)  51  Pac.  769;  Blaine  County  y.  Lin- 
coin  County  (Idaho)  62  Pac.  165;  Blaine 
County  y.  Smith  (Idaho)  48  Pac.  286;  Oa- 
horn  y.  Ravenacraft  (Idaho)  51  Pac.  618; 
Ravenacraft  y.  Blaine  County Comra.  (Idaho) 
47  Pac.  943;  State  y.  Leatherman,  38  Ark« 
81 ;  High  Extr.  Legal  Rem.  §  686,  p.  549. 

Blaine  county  collects  no  taxes  for  the 
state  of  Idaho,  but  the  etate  of  Idaho  has 
demanded  a  certain  sum  of  money  each  year 
from  Blaine  county  as  a  county  and  as  its 
portion  of  the  state  reyenue  for  the  state 
goyernment,  and  Blaine  county  haa  paid  and 
the  state  has  received,  each  year,  tnis  sum. 

Mitchell  y.  Campbell,  19  Or.  198;  Linck  v. 
Litchfield,  141  111.  469;  1  Beach,  Pub.  CJorp. 
f  55 ;  People  y.  Maynard,  15  Mich.  463. 

L^islative  recognition  of  a  de  footo  county 
makes  it  a  county  de  jure. 

State,  Atty.  Oen.,  y.  Paumee County  Comra. 
12  Kan.  426;  State,  Bradford,  y.  Harper 
County  Comra.  34  Kan.  302 :  State,  Bradford, 
y.  Robertson,  41  Kan.  200;  Comanche  County 
y.  Lewis,  133  U.  S.  198,  33  L.  ed.  604;  KocK 
y.  North  Avenue  R.  Co.  75  Md.  222,  15  L. 
R.  A.  377 ;  Kanawha  Coal  Co.  y.  Ka/nawha  d 
0.  Coal  Co.  7  Blatchf .  391 ;  Rumaey  y.  Peo- 
pft,  19  N.  Y.  56,  4  L.  ed.  656;  People  y. 
Maynard,  15  Mich.  470. 

A  judicial  decision  is  to  be  regarded  as 
conclusiye,  not  only  of  the  point  presented  in 
argument  and  expressly  decided,  out  of  eryery 
other  proposition  necessarily  inyolyed  in  at- 
taining the  conclusion  expressed. 

Bloodgood  y.  Qraaey,  31  Ala.  676. 

Where  a  statute  has  been  declared  consti- 
tutional, an  inferior  court  is  bound  by  the 
judgment,  notwithstanding  new  reasons  are 
set  up  against  it. 

Wheeler  y.  Rice,  4  Brewst.  (Pa.)  129; 
Palmer  v.  Lawrence,  5  N.  Y.  389;  People  y. 
Renaaelaer  d  S.  R.  Co.  15  Wend.  113,  30  Am. 
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Dec  39 ;  Oroville  d  V.  R.  Co,  t.  Plumaa  Coun- 
ty Supers,  37  Cal.  355;  State,  Broum,  y. 
Bailey,  16  Ind.  46,  79  Am.  Dec.  408;  Bigelow, 
Estoppel,  2d  ed.  p.  520;  Last  Chance  Min. 
Co.  V.  Tyler  Min.  Co.  157  U.  S.  683,  39  L.  ed. 
859;  State,  Haya,  ▼.  Steunenherg  (Idaho)  45 
Pac.  462. 

Recognition  is  equivalent  to  the  previouB 
creation,  if  the  legislature  had  power  to  cre- 
ate in  the  first  instance. 

Leavenworth  County  Comra.  v.  Higgin^ 
hotham,  17  Kan.  62;  Jameson  y.  PeopU, 
yettleton,  16  111.  258,  63  Am.  Dec.  304;  Kan- 
atcha  Coal  Co,  v.  Kanawha  d  O.  Coal  Co,  7 
Blatchf .  406 ;  Speer  v.  Kearny  County  Comrs, 
iJO  U.  S.  App.  38,  88  Fed.  Rep.  762;  State, 
West,  y.  Des  Moines,  96  Iowa,  521,  31  L.  R. 
A.  186;  People,  Neil,  v.  Knopf,  171  111.  191; 
State,  Bradford,  v.  Hamilton,  40  Kan.  323. 

Messrs,  Jolinsoii  Sc  Johnson,  also  for 
appellants : 

Not  only  has  the  creation,  organization, 
and  existence  of  Blaine  county  been  repeated- 
ly recognized  and  dcclBrred  by  the  judiciary, 
but  its  recognition  by  the  other  co-ordinate 
departments  of  the  state  government  has 
been,  no  less  unequivocal  and  explicit. 

The  court  will  take  notice  that  Blaine 
'bounty  is,  and  has  long  been,  organized  and 
its  officers  chosen  and  acting  under  the  gen- 
eral laws  of  the  state  regulating  county  gov- 
ernment. 

"All  these  laws  are  constitutional  and 
valid,"  and  it  was  under  these,  and  not  under 
the  law  auesitioned  here,  that  Blaine  county 
is  now  discharging  the  functions  imposed 
upon  counties,  and  its  officers  were  eleoted 
and  are  acting. 

Speer  v.  Kearny  County  Comrs,  60  U.  S, 
App.  38,  88  Fed.  Rep.  762;  People  v.  May- 
nard,  15  Mich.  463;  State,  West,  v.  Des 
Moines,  96  Iowa,  521,  31  L.  R.  A.  186;  Rum- 
sty  V.  People,  19  N.  Y.  41 ;  banning  v.  Car- 
penter, 20  N.  Y.  447 ;  Wellington,  Petitioner, 
16  Pick.  96,  26  Am.  Dec.  631;  Hampton  v. 
Dilley,  2  Idaho  1157;  State,  Bradford,  v. 
RohertHon,  41  Kan.  200;  People,  Neil,  v. 
Knof,  171  m.  191;  Bruce  y.  Schuyler,  9 
111.  266,  46  Am.  Dec.  447;  People,  Dunhttm, 
v.  Morgan,  90  111.  566;  State,  Bradford,  v. 
Homiltony  40  Kan.  323;  State,  Atty.  Oen.,  v. 
Paumee  County  Comrs,  12  Kan.  426;  Co- 
manche County  V.  Lewis,  133  U.  S.  202,  33 
L.  ed.  606;  State,  Atty.  Gen,,  v.  Ford  County 
Comrs.  12  Kan.  441 ;  Fisher  v.  Horicon  Iron 
d  Mfg.  Co.  10  Wis.  354;  Van  Valkenhurgh 
V.  Milv^ukee,  43  Wis.  582;  Paulson  v.  Port- 
land, 16  Or.  454,  1  L.  R.  A.  673;  Strow- 
hridge  v.  Portland,  8  Or.  67 ;  Scale  v.  Mitch- 
ell, 5  Cal.  403;  Evans  v.  Job,  8  Nev.  334; 
Multnomah  County  v.  Sliker,  10  Or.  66; 
Shreve  v.  Cheesman,  32  U.  S.  App.  676,  69 
Fed.  Rep.  791, 16  G.  C.  A.  413  iDunlap  y.  KeU 
sey,  5  Oal.  181. 

The  principle  of  stare  decisis  applies  with 
special  force  to  the  construction  of  constitu* 
ttons,  and  interpretation  once  deliberately 
put  upon  the  provisions  of  such  an  instru- 
ment should  not  be  departed  from  without 
grave  reasons. 

Black,  Interpretation  of  Laws,  p.  34 ;  Peo- 
ple, Atty.  Gen.,  v.  Benzie  County  Supers.  34 
Mich.  211 ;  People,  Mee,  v.  Benzie  County,  41 
44  L.  R.  A. 


Mich.  6;  Atty.  Gen,  v.  Lake  County  Supers. 
33  Mich.  289. 

The  Constitution  iteslf  contemplates  the 
application  of  the  rule  of  stare  decisis  to  de- 
cisions once  made  upon  constitutional  ques- 
tions. 

Kneeland  v.  Milwaukee,  15  Wis.  455;  I 
Dill.  Mun.  Corp.  S  25;  Clark  v.  Wolf,  29 
Iowa,  197,  Affirmed  in  Morris  County  Comrs. 
V.  Hinchman,  31  Kan.  729;  Tredway  v.  Sioum 
City  d  P.  R.  Co,  39  Iowa,  063 ;  Lyman  v.  Far- 
is,  53  Iowa,  498 ;  Harmon  v.  Auditor  of  Pub- 
lic Accounts,  123  111.  122;  Chicago  d  I.  R. 
Co.  V.  Pinckney,  74  111.  277 ;  State,  Vidal,  v. 
Lam^mreux,  3  Wyo.  731;  Willoughby  v.  Chi- 
cago Junction  R.  d  Union  Stockyards  Co.  50 
N.  J.  Eq.  656;  Van  Fleets  Collateral  Attack, 
S  62;  Florentine  v.  Barton,  2  Wall.  216,  17 
L.  ed.  785;  Cajolle  v.  Ferric,  13  Wall.  471, 
20  L.  ed.  511. 

It  cannot  be  said  that  a  case  is  not  au- 
thority on  one  point  because,  although  that 
point  was  properly  presented  and  decided  in 
the  consideration  of  the  cause,  something  else 
was  found  in  the  end  which  disposed  of  the 
whole  matter. 

Florida  C,  R.  Co.  v.  Schutte,  103  U.  S.  143, 
26  L.  ed.  336;  1  Herman,  Estoppel  &  Res 
Judicata,  S  117 ;  School  Diet.  No,  28  v.  Stock- 
er,  42  N.  J.  L.  115;  Richardson  v.  Marshall 
County,  100  Tenn.  340 ;  23  Am.  &  Eng.  Enc. 
Law,  p.  19 ;  Michael  v.  Morey,  26  Md.  239,  90 
Am.  Dec.  109;  McFarland  v.  Bush,  94  Tenn. 
.041,  27  L.  R.  A.  662;  Jonesboro,  F.  B,  d  B. 
Gap  Tump.  Co.  v.  Brown,  8  Baxt.  490,  35 
Am.  Rep.  713;  Porter  v.  Lee,  88  Tenn.  782. 

Mr.  Arthnr  Brown  for  respondents. 

Qnarlesy  J.,  delivered  the  opinion  of  the 
court: 

This  action,  in  the  nature  of  q^o  warranto, 
was  commenced  in  the  name  of  the  state,  ex 
rel.  attorney  ceneral,  to  recover  judgment 
excluding  the  defendant,  Blaine  county,  from 
exercising  the  rights,  privileges,  and  powers 
of  municipal  government  within  the  bound- 
aries fixed  by  the  act  creatine  the  county. 
The  two  aue^tions  raised  by  the  record  are 
these:  Was  the  act  of  March  5,  1895,  creat- 
ing Blaine  county,  prohibited  by  the  pro- 
visions of  article  18  of  the  Constitution? 
Was  said  act  passed  in  the  manner  prescribed 
by  the  provisions  of  article  3  of  the  Consti- 
tuitionf 

The  first  of  these  questions  was  answered 
by  this  court  in  the  decision  in  the  case  of 
Blaink  County  v.  Heard,  August  4,  1896,  re- 
ported in  (Idaho)  45  Pac.  at  page  890,  where 
the  court,  speaking  through  its  present  chief 
justice,  said:  "Notwithstanding  this  case, 
m  all  its  salient  points,  has  been  heretofore 
presented  and  considered  by  us,  in  view  of  its 
importance  we  have  again  gone  carefully 
over  the  case  as  presented  in  uie  briefs  and 
arguments  of  counsel,  and  are  convinced  that 
the  contention  of  the  appellant  cannot  be  sus- 
tained, and  that  the  acts  of  the  legislative 
assembly  of  Idaho  (Sess.  Laws  1895,  pp.  32, 
170) ,  establishing  the  counties  of  Blaine  and 
Lincoln,  are  valid  and  constitutional  laws." 
It  will  thus  be  seen  that  more  than  two  years 
ago  this  court  held  said  act  to  be  constitu- 
tional.   Since  then  the  people  of  these  two 
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counties,  doubtless  relyine  on  the  judgment 
of  boith  the  legislative  ana  judicial  branches 
of  ffovernment,  have  acted  on  the  theory  that 
said  act  was  valid;  and  the  former  decision 
of  this  court,  having  been  acted  upon  by  the 
people,  who  have  adjusted  the  business  mat- 
ters of  the  county,  funded  old  indebtedness, 
and  created  new,  should  not  be  disturbed  at 
this  late  day.  No  good  would  be  accom- 
plished by  overruling  that  decision,  but  much 
evil  and  confusion  would  result  therefrom. 
Whether  that  decision  was  ri^ht  or  not,  pub- 
lic policy  and  sound  le<ral  principles  demand 
that  we  now  adhere  to  it,  and  regard  that 
question  as  a  sealed  book,  which  is  no  longer 
open  to  public  scrutiny. 

But  it  is  argued  tnait  the  manner  of  the 
paiisago  of  said  act  was  not  considered  by  the 
court  iii  Blaine  County  v.  Heard  (Idaho)  45 
Pac.  800,  and  that  that  question  is  now  open, 
and  should  be  determined  in  this  case.  If 
the  r^ularity  of  the  passage  of  that  act  had 
been  attackc<l  in  the  case  of  Blaine  County 
V.  Heard,  the  decision  would  have  been  upon 
the  same  lines  as  the  decision  in  Cohn  v. 
Kingsley  (Idaho)  38  L.  R.  A.  74.  But  that 
question  was  not  raised  in  the  Heard  Case^  or 
m  any  other  case  that  has  come  before  this 
court.  We  feel  that  it  is  our  duty,  under 
the  circumstances  of  this  case,  taking  into 
consideration  the  nature  of  the  act  in  ques- 
tion, the  long-continued  acquiescence  in  and 
recognition  of  the  validity  of  said  act,  both 
by  the  state  and  by  the  people  residing  in  the 
defendant  county,  to  hold  that  the  state  is 
now  estopped  from  Questioning  the  regularity 
of  the  passage  of  tne  act  in  question.  The 
legislature  has  recognized  the  validity  of  the 
act  in  question  in  at  least  four  different  biUs 
which  have  been  introduced  and  apparently 
enacted  into  law  since  its  passage.  At  the 
regular  elections  in  1806  and  1808,  men  have 
been  elected  by  the  people  of  Blaine  county  to 
represent  "Blaine  county"  in  both  houses  of 
our  state  legislature,  and  the  senators  and 
representatives  so  elected  have  been  received 
and  recognized  in  the  legislature  as  legal  rep- 
resentatives of  Blaine  county.  In  fact,  Blaine 
county.  Ui rough  its  senators  and  representa- 
tives, has  |.articipated  in  conducting  and  car- 
rying on  the  state  government  itself,  and  has 
been  permitted  to  do  so  by  the  state  govern- 
ment, through  its  diflferent  branches,  without 
question.  Then  the  defendant  county  has 
been  recognized  as  a  valid  subsisting  county 
by  the  courts  of  this  state  in  divers  actions, 


notably  the  following  capes:  Wright  y.  Kel' 
ly  (Idaho)  43  Pac.  565;  Blaine  Countif 
y.  Heard  (Idaho)  45  Pac.  800;  BeUo- 
vue  Water  Co.  v.  Stnvkslager  (Idaho) 
43  Pac.  568;  Ravenscraft  v.  Blaine  County 
Comrs.  (Idaho)  47  Pac.  042;  Blaine  County 
v.  Smith  (Idaho)  48  Pac.  286;  Osborn  v. 
Ravenscraft  (Idaho)  51  Pac.  618;  Bingham 
County  V.  Bannock  County  (Idaho)  61  Pac 
TOO;  Blaine  County  v.  Lincoln  County  (Ida- 
ho) 52  Pac.  165.  The  defendant  county  has 
adjusted  its  business  matters,  funded  a  large 
indebtedness  inherited  by  it  from  other  coun- 
ties, and  has  sued,  as  a  county,  other  coun- 
ties, and  recovered  large  sums  of  money.  It» 
existence  having  been  recognized  by  every  de- 
partment of  the  sttate  government,  and  it  hav- 
ing been  invited  and  encouraged  to  act  in  its 
municipal  capacity,  and  having  acted  in  such 
capacity,  in  tne  matters  suggested,  public  pol- 
icy and  sound  principles  of  law  require  that 
the  state  now  be  held  estopped  from  question- 
ing the  manner  of  the  passage  of  the  act  in 
Question.  People  v.  Maynard,  15  Mich.  463 ; 
kumsey  v.  People,  10  N.  Y.  41;  Mitchell  v. 
Campbell,  19  Or.  108;  Speer  v.  Kearny  Coun- 
ty, 88  Fed.  Rep,  762;  State,  West,  y.  De9 
Moines,  06  Iowa  521,  31  h.  R.  A.  186; 
Jameson  v.  People,  16  111.  257,  63  Am.  Dec 
304;  Cooley,  Const,  Lim.  4th  cd.  p.  312. 

It  is  unnecessary  to  cite  further  authority 
or  adduce  further  argument  showing  why  the 
state  should  be  now  held  estopped  from  ques- 
tioning the  legal  existence  of  Blaine  county* 
We  do  not  desire  to  be  regarded  as  announc- 
in^  the  rule  that  a  legislative  act  which  is 
void  at  the  time  of  its  passage,  because  not 
passed  in  the  manner  required  by  the  Con- 
stitution, can  ripen  into  a  valid  act  by  the 
mere  lapse  of  time.  The  conclusion  in  this 
case  is  based  upon  a  rule  of  estoppel,  de- 
manded in  this  case  by  public  policy.  The 
act  in  question  is  different  from  an  ordinary 
act  of  legislation,  and  should  not  be  held 
subject  to  the  same  rules,  under  the  condi- 
tions surrounding  this  ca^. 

The  judgment  of  the  District  Court  is  re- 
versed, and  the  cause  remanded,  witb  in- 
structions to  sustain  the  defendants'  demur- 
rer to  the  complaint  and  enter  judgment  in 
favor  of  the  defendants,  dismissing  the  ac- 
tion.   Costs  awarded  neither  party. 

Huston,  Ch.  J.,  concurs.     SulliTan,  J.^ 

while  sitting  at  the  hearing,  took  no  part  in 
the  decision. 
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PEOPLE  of  the  State  of  Illinois,  em  rel.  C. 
Vallette  ICASSON,  et  al., 

V. 

James  A.  ROSE,  Secretary  of  State. 
(174  111.  310.) 


1.  linarmnteelns  the  fldellty  of  oflleer» 

and  the  performance  of  contracts  la  lasurance 
within  the  meaning  of  a  statute  excepting  the 
business  of  insurance  from  those  for  which 
corporations  may  be  forroci). 

2.  Insurance  of  a  kind   not  kno^prn  at 


Note. — For  modern  forms  of  Insurnnce,  see 
also  Stensgaard  ▼.  St.  Paul  Real  Estate  Title 
Ins.  Co. (Minn.)  17  L.  R.  A.  575 (title  Insurance)  ; 
Fidelity  &  C.  Co.  v.  EickhofT  (Minn.)  30  L.  R. 
A.  580  (employee's  fidelity  Insurance)  :  Fidel- 
ity &  C.  Co.  V.  Gate  City  Nat.  Bank  (Oa.)  33 
L.  R.  A.  821-  Anoka  Lumber  Co.  v.  Fldellty  ft 
C.  Co.  (Minn.)  80  L.  R.  A.  G8U  (emolover'B  Ma- 
M  L.  R.  A. 


blllty)  :  Sbakman  t.  United  States  Credit 
System  Co.  (Wis.)  32  L.  R.  A.  383:  Smith  v. 
National  Credit  Ins.  Co.  (Minn.)  33  L.  R.  A. 
511  (credit  Insurance)  ;  also  Trenton  Pass.  R. 
Co.  T.  Guarantors'  Life  Indemnity  Co.  (N.  J.) 
po8t, — (Indemnity  to  carrier  against  Injury  to 
passengers). 


Sec  also  44  L.  R.  A.  213;  45  L.  R.  A.  166. 
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the  tiaftc  of  its  passaare  Is  within  a  pro- 
TiaJon  of  a  statute  excepting  insurance  from 
the  lEinds  of  business  for  the  transaction  of 
which  corporations  maj  be  formed  under  it, 
although  provision  is  made  in  another  stat- 
ute for  corporations  to  transact  all  Itinds  of 
insurance  then  Itnown. 

{Carter,  Ch.  J.,  and  Maffruder,  J.,  dUaent.) 
(June  18,  1898.) 

PETITION  for  a  writ  of  mandamus  to  com- 
pel defendant  to  issue  to  complainant  & 
license  to  open  subscription  books  for  the 
capital  atock  of  &  proposed  corporation. 
Denied. 

The  facts  are  stated  in  the  opinion. 

Meeers.  dmreh  &  MeMnrdy,  for  peti- 
tioners : 

Amonff  the  aids  to  a  proper  construction 
of  a  douotf  ul  statute  is,  "a  contemplation  of 
the  object  to  l>e  accomplished  ...  by 
the  dauM  in  which  the  ambiguity  la  met 
with." 

Goolev,  Const.  Lim.  6th  ed.  p.  80. 

The  declared  object  of  the  legislature  in 
the  clause  under  discussion  is  to  authorize 
the  formation  of  corporations  "for  any  law- 
fnlpurpose  except  insurance." 

Tne  legislature  had  made  provision  by  the 
statute  of  1869  for  what  was  ordinarily  and 
popularly  known  as  "insurance"  in  that  day. 

So  that  when  the  legislature  of  1872  un- 
dertook, in  obedience  to  the  command  of  the 
Constitution  (art.  11,  S  1),  to  "provide  by 
general  lawn  for  the  organization  of  all  cor- 
porations hereafter  to  m  created" ;  the  word 
"insurance"  which  was  employed  to  desig- 
nate one  of  tile  excepted  classes,  was  no  doubl 
used  to  avoid  interference  with  the  general 
laws  already  existinff. 

The  prior  state  of  the  law  furnishes  the 
clue  to  the  real  meaning  of  the  ambiguoua 
provision. 

Cooley,  Ck)n8t.  Lim.  6th  ed.  p.  73,  note  2; 
Btuart  ▼.  Hamilton,  66  111.  255;  Eppe  v. 
Eppe,  17  .111.  App.  200;  United  States  v. 
THekeon,  15  Pet  141,  10  L.  ed.  689;  Suther- 
land, Stat.  Constr.  S|  223,  224;  Endlich,  In- 
terpretation of  Statutes,  S  186. 

There  is  a  certain  clearly-defined  and  radi- 
cal distinction,  not  only  in  the  meaning  of 
the  two  words  "insurance"  and  "suretyship," 
but  between  the  contracts  of  insurance  and 
of  suretyship  or  guaranlv,  both  in  their  le- 
gal and  popular  acceptation. 

lAicena  v.  Craufurd,  2  Bos.  &  P.  K.  R. 
300;  Com,  v.  Wetherbee.  105  Mass.  160; 
Beach,  Ins.  (1805)  i  1 ;  Hartford  F.  Ins,  Co. 
V.  Farrish,  73  111.  166. 

The  object  of  the  exception  was  not  to 
exclude  the  classes  of  business  named  from 
the  field  of  corporate  enterprise. 

It  was  the  legislative  intent  that  these  ex- 
cepted classes  should  be  provided  for  by 
what  may  be  called  special  general  laws, 
fiome  of  which  were  already  in  force,  and  the 
fact  that  the  legislature,  while  so  providing 
for  the  different  kinds  of  insurance,  as  that 
term  is  popularly  understood,  has  passed  no 
epecific  act  for  the  organization  of  corpora- 
tion? to  carry  on  the  business  of  suretyship, 
affords  some  evidence,  at  all  events,  of  the 
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Imslative  understanding  of  the  meaning  and 
effect  of  the  act  of  1872. 

The  legislature  has  recognized  the  busi- 
ness of  corporate  suretyship. 

Aot  May  13,  1887  (1  Starr  &  C.  p.  1039) ; 
Pub.  Laws  1897,  p.  134. 

Messrs.  O.  A.  Hill  and  B.  D.  Monroe, 
with  Mr.  E.  O.  Aklii,  Attorney  General,  for 
respondent : 

The  business  in  which  the  proposed  corpo- 
ration would  engage  is  insurance  business. 

People,  Stevens,  v.  Fidelity  d  C.  Co.  163 
111.  32,  26  L.  R.  A.  295 ;  9  Am.  &  Eng.  Enc. 
Law,  p.  65;  Shakman  v.  United  States  Cred- 
it System  Co.  92  Wis.  366,  32  L.  R.  A.  383 ; 
Robertson  v.  United  States  Credit  System 
Co.  57  N.  J.  L.  12 ;  Anoka  Lumber  Co.  v.  Fi- 
delity d  C.  Co.  63  Minn.  286,  30  L.  R.  A.  680 ; 
Smith  V.  National  Credit  Ins.  Co.  65  Minn. 
283,  33  L.  R.  A.  511;  Mercantile  Credit 
Guarantee  Co.  v.  Wood,  35  U.  S.  App.  381, 
68  Fed.  Rep.  529,  15  C.  C.  A.  563;  Tebbetts 
V.  Meroanttle  Credit  Ouarantee  Co.  38  U.  S. 
App.  431,  73  Fed.  Rep.  95,  19  C.  C.  A.  281 ;  1 
Joyce,  Ins.  C  12 ;  Lucena  v.  Craufurd,  2  Boa. 
&  P.  N.  R.  300;  11  Am.  &  Eng.  Enc.  Law,  p. 
280;  1  May,  Ins.  §S  1,  2;  1  Phillips,  Ins.  f 
1;  Smith,  Common  Law,  299. 

Wilkin*  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  original  petition  for  mandamus 
against  James  A.  Rose,  as  secretary  of  state. 
The  petition  sets  forth  that  on  January  27, 
1898,  petitioners  made  applica/tion  to  the  re- 
spondent for  a  license  authorizing  them  to 
open  subsoription  books  to  the  capital  stock 
of  a  propoeed  corporation.  The  application 
wae  made  in  due  form,  and  accompanied  by 
the  requisite  fee.  The  object  of  the  corpo- 
ration, as  contained  in  the  statement,  is  as 
follows:  **To  transact  in  the  state  of  Illi- 
nois and  elsewhere  the  business  of  guarantee- 
ing the  fidelity  of  persons  holding  public  or 
private  places  of  trust,  and  the  performance 
by  persons,  firms,  and  corporations  of  con- 
tracts, bonds,  recognizances,  and  undertak- 
ings of  every  kind,  and  of  becoming  surety  on 
bonds  required  by  law,  and  on  every  kind  of 
contract,  obligation,*  and  undertaking  of  per- 
sons, firms,  and  corporations."  The  secre- 
tary refuscid  to  issue  the  license,  upon  the 
ground  that  the  statute  under  which  the  ap- 
plication is  made  does  not  authorize  the  or- 
ganization of  corporations  for  the  objects 
stated  in  the  application.  Section  1  of  the 
statute  entitled  ''An  Act  Concerning  Corpo- 
rations," approved  April  18,  1872,  provides 
"that  corporations  may  be  formed  in  the 
manner  provided  by  this  act,  for  any  lawful 
purpose,  except  banking,  insurance,  real-es- 
tate brokerage,  the  operation  of  railroads, 
and  the  business  of  loaning  money,  provid- 
ed," etc.  The  only  question  here  raised  is 
whether  or  not  the  objects,  or  any  of  them, 
of  the  proposed  corporation,  fall  within  the 
exception  'insurance." 

The  following  definitions  of  the  term  ''in- 
surance" are  cited  from  standard  au- 
thorities on  behalf  of  the  respondent: 
"Guaranty  insurance  is  a  contract  whereby 
one,  for  a  consideration,  agrees  to  indemnify 
another  acrainst  loss  arising  from  the  want 
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of  integrity,  fidelity,  or  insolvency  of  em- 
ployees and  persons  holding  positions  of  trusty 
againet  insolvency  of  debtors,  losses  in  trade, 
losses  from  nonpayment  of  notes  and  oth- 
er efvidences  of  indebtednetiS,  or  against  other 
breaches  of  contract.  It  includes  other  forms 
of  insurance,  which  are  specifically  classified 
as  'fidelity  guaranty,'  'credit  guaranty,'  etc." 
1  Joyce,  Ins.  §  12.  "Insurance  is  a  contract 
by  which  the  one  party,  in  consideration  of  a 
price  paid  to  him  adequate  to  the  risk  be- 
comes security  to  the  other  that  he  shall  not 
suffer  lose,  damage,  or  prejudice  by  the  hap- 
pening of  the  perils  specified,  to  certain 
thi  ngs  which  may  be  exposed  to  them."  Lucena 
V.  Craufurd,  2  Bos.  &  P.  N.  R.  300.  "Insur- 
ance, in  its  most  general  sense,  is  a  contract 
whereby  one  party  agrees  to  indemnify  an- 
other in  case  he  shall  suffer  loss  in  respect  of 
a  specified  subject  by  a  specified  peril."  II 
Am.  &,  Eng.  Enc.  Law,  p.  280.  "Insurance  is 
a  contract  whereby  one,  for  a  consideration, 
undertakes  to  compensate  another  if  he  shall 
suffer  loss.  Such,  in  its  most  general  terms, 
is  the  definition  of  the  contract  which  is  to 
constitute  the  subject  of  the  following  chap- 
ters. It  is  substantially  the  definition  given 
long  ago  by  Eoccus,  and  is  recommended 
alike  by  its  brevity,  its  logic,  and  its  compre- 
hensiveness,— qualities  upon  which  suose- 
quent  writers  nave  scarcely  been  able  to  im- 
prove. ...  It  had  its  origin  in  the  ne- 
cessities of  commerce ;  it  has  kept  pace  with 
its  progress,  expanded  to  meet  its  rising 
wants  and  to  cover  its  ever-widening  fields, 
and,  under  the  guidance  of  the  spirit  of  mod- 
em enterprise  tempered  by  a  prudent  fore- 
oaet,  it  has,  from  time  to  time,  with  wonder- 
ful facility,  adapted  itself  to  the  new  inter- 
ests of  an  advancing  civilization.  It  is  ap- 
plicable to  every  form  of  possible  loss. 
Wherever  danger  is  appr^enaed  or  protec- 
tion required,  n  holds  out  its  fostering  hand, 
and  promisee  indemnity."  I  May,  Ins.  §§  I, 
2.  "A  contract  whereby,  for  a  stipulated 
consideration,  one  party  undertakes  to  in- 
demnify the  other  against  certain  risks."  1 
Phillips,  Ins.  §  1.  "A  contract  by  which  a 
person,  in  consideration  of  a  gross  sum  or  a 
periodical  payment,  undertakes  to  pay  a  larg- 
er sum  on  the  happening  of  a  particular 
event."  Smith,  CJommon  Law,  299.  "In 
law,  a  contract  by  which  one  party,  for  an 
agreed  consideration,  which  is  proportioned 
to  the  risk  involved,  undertakes  to  compen- 
sate the  other  for  loss  on  a  specified  thing 
from  specified  causes."  Century  Diet.  In- 
surance, "An  act  or  system  of  insuring  or 
assuring  against  loss;  specifically,  the  sys- 
tem by  or  under  which  indemnity  or  pecuni- 
ary payment  is  guaranteed  by  one  party  or 
several  parties  to  another  party,  in  certain 
contingencies,  upon  specified  teiTns."  Stand- 
ard Diet.  Insurance.  "The  act  of  insuring, 
or  assuring  against  loss  or  damage  by  a  con- 
tingent event;  a  contract  whereby  .  .  . 
one  party  undertakes  to  indemnify  or  guar- 
antee another  against  loss  by  certain  speci- 
fied risks."  Webster,  Diet.  Insurance.  It 
issaidin  OAm.  &  Eng. Enc. Law,  p.  65  (cited 
in  People,  Stevens ^  v.  Fidelity  &  C.  Co.  153 
111.  32,  20  L.  R.  A.  295)  :  "Guaranty  insur- 
ance is,  in  its  practical  sense,  a  guaranty  or 
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insurance  against  loss  in  case  a  person  named 
shall  make  a  designated  default,  or  be  guilty 
of  specified  conduct.  It  is  usually  against 
the  misconduct  or  dishonesty  of  an  employee 
or  officer,  though  sometimes  against  the 
breach  of  a  contract.  This  branch  of  insur- 
ance is  BO  much  more  modern  in  origin  and 
development  than  fire,  marine,  life,  and  ac- 
cident insurance  that  there  are  few  decisione 
upon  the  subject;  but  the  business  is  gradu- 
ally increasing  and  is  doubtless  destined  to 
take  an  important  place  in  the  commercial 
world.  It  mav  be  confidently  stated,  not- 
withstanding the  comparative  absence  of  spe- 
cific decisions,  that  the  general  principles  ap- 
plicable to  other  classes  of  insurance  are  ap- 
plicable here  as  well.  Thus,  the  general  doc* 
trine  of  warranty,  representation,  and  con- 
cealment, as  applied  to  fire»  life,  and  marine 
insurance,  is  applicable  also  to  the  subject 
of  guaranty  insurance.  It  was  held  in  a 
Canadian  case  that  a  company  was  liable  on 
a  policy  ffuaranteeinff  the  faithful  and  dili- 
gent performance  of  the  duty  of  a  cleric 
where  such  derk  went  to  lunch,  leaving  » 
lar^e  sum  of  money  in  open  bags  in  his  room, 
which  money  disappeared  while  he  was  gone* 
Overdrafts  allowed  without  security,  by  col- 
lusion with  the  ]>arty  making  the  overdrafts, 
is  within  a  policy  which  insures  against  lo8» 
*by  the  want  of  integrity,  honesty,  and  fideli- 
ty, or  bj  the  negligence,  default,  or  irregu- 
larities of  the  manager."  In  Shakman  v. 
United  States  Credit  System  Co.  92  Wis.  366, 
32  L.  R.  A.  383,  it  was  held  that  a  contract 
to  indemnify  a  merchant  against  loss  from 
insolvency  of  customers  was  a  contract  of  in- 
surance, and  it  was  said:  "We  regard  the 
contract  before  us  as  unquestionably  a  con- 
tract of  insurance.  An  insurance  contract  ie 
a  contract  whereby  one  party  agrees  to 
wholly  or  partially  indemnify  another  for 
loss  or  damage  which  he  may  suffer  fronk 
a  specified  peril.  The  peril  of  loss  by  tiie 
insolvency  of  customers  is  just  as  definite 
and  real  a  peril  to  a  merchant  or  manufac- 
turer as  the  peril  of  loss  b^  accident,  fire, 
lightning,  or  tornado,  and  is  in  fact  much 
more  frequent.  No  reason  is  perceived  why 
a  contract  of  indemnification  against  thie 
ever-present  peril  is  not  just  as  legitimately 
a  contract  of  insurance  ad  a  contract  whicL 
indemnifies  against  the  more  familiar,  but 
less  frequent,  peril  by  fire.  This  very  con- 
tract has  been  {sub  silentio)  construed  as  a 
policy  of  insurajice  by  the  supreme  court  of 
New  Jersey.  Robertson  v.  United  States^ 
Credit  System  Co.  67  N.  J.  L.  12.  The  con- 
tract  being,  then,  a  contract  of  insurance, 
and  the  defendant's  business  being  the  mak- 
ing of  such  contracts,  it  follows  that  the  de- 
fendant is  an  insurance  corporation,  within 
the  meaning  of  §§  1977  and  1978,  Rev.  Stat." 
In  Tehbetts  v.  Mercantile  Credit  Guarantee- 
Co.  38  U.  S.  App.  431,  73  Fed.  Rep.  95,  19  C. 
C.  A.  281,  the  action  was  upon  a  policy  of 
insurance  against  business  losses  or  "uncol- 
lectible debts"  issued  by  the  defendant  to 
the  plaintiff,  and  it  was  said:  "Insurance 
against  mercantile  losses  is  a  new  branch  of 
the  business  of  underwriting,  and  but  few 
cases  dealing  with  policies  of  that  character 
have  as  vet  found  their  way  into  the  courts* 
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The  neoessarily  nice  adJusianentB  of  the  re- 
spective proportioDB  of  loss  to  be  borne  by 
insurer  and  insured,  the  somewhat  intricate 
provisions  which  are  required  in  order  to 
make  such  business  successful,  and  the  lack 
of  experience  in  formulating  the  stipulations 
to  be  entered  into  by  both  the  parties  to  such 
a  contract,  have  naturally  tended  to  make 
the  forms  of  policy  crude  and  difficult  of  in- 
terpretation." 

We  do  not  understand  counsel  for  petition- 
ers to  deny  that  under  these  authorities  and 
deflnitione  one  -or  more  of  the  objects  stat>- 
ed  in  its  application  fall  within  the  term  "in- 
sarance."  But  it  is  insisted  that  inasmuch 
as  at  the  time  of  the  passage  of  the  general 
incorporation  law  of  1872,  under  whidi  they 
seek  to  organize,  there  were  already  in  ex- 
istence  statutory  provisions  for  the  incorpo- 
ration of  companies  known  as  "insurance 
conapanies," — that  is  to  say,  fire,  inland  navi- 
gation, and  marine  insurance  companies,  al- 
so life  insurance  companies, — and  that  provi- 
sions like  those  of  the  charter  here  sought 
by  petitioners  were  practically  unknown  ai 
that  time,  therefore  the  legislature  did  not 
intend,  by  the  use  of  the  word  "insurance," 
other  kinds  of  insurance  than  existed  at  that 
time,  and  named  in  the  prior  enactments. 
The  proposition  is  untenable.  While  corpo- 
rations of  this  character  have  not  until  re- 
cently been  organized,  they  must,  under  the 
foregoing  authorities,  be  treated  as  a  form  of 
insurance  compaiJes,  and  as  such  they  fall 
within  the  express  limitation  named  in  the 
statute.  The  language  of  the  exception,  in 
eoDunon  acceptation,  includes  all  insurance 
companies,  and  it  is  not  for  the  court  to  say 
that  only  certain  classes  were  intended. 
"Courts  cannot,  as  a  general  rule,  disregard 
the  plain  language  of  a  statute.  It  is  their 
duty  to  accept  it  as  they  find  it,  and  enforce 
itas  plainly  written."  OttwvaGaalightdCoke 
Co.  V.  Doumey,  127  111.  201,  and  authorities 
cited.  "It  is  not  the  province  of  the  judi- 
ciary to  make  laws,  but  to  construe  and  in- 
terpret them,  and  pass  upon  their  validity." 
Referring  to  authorities  cited,  it  is  further 
said :  "A  careful  examination  of  all  of  these 
eases  will  show  that  where  the  construction 
given  to  the  words  of  a  statute  is  variant 
frwn  their  strict  and  liberal  meaning,  such 
ooDstruotion  is  only  justified  upon  the 
ground  that  it  effectuates  the  intention  of 
the  legislature  as  manifestly  disclosed  by  a 
consideration  of  the  whole  context.  Wun^ 
derU  V.  Wunderle,  144  111.  62,  19  L.  R.  A. 
84.  The  manifest  purpose  of  the  legislature 
in  excepting  banking,  insurance,  real-estate 
brokerage,  and  other  corporations  from  the 
provisions  of  the  act  authorizing  the  incor- 
poration of  companies  for  other  lawful  pur- 
poses, was  that  these  excepted  corporations 
should  be  restrained  by  more  strict  rtquire- 
ments,  securing  the  safe  conduct  and  correct 
administration  of  their  affairs.  The  object 
f^tated  in  the  petitioner's  application— espe- 
cially that  of  guaranteeing  the  performance 
by  persons,  firms,  and  corporations  of  con- 
tracts, bonds,  recognizances,  and  undertak- 
ings of  everv  kind — ^is  not  only  to  enter  into 
contracts  of  insurance,  within  the  meaning 
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of  the  authorities  cited,  but  vnthin  the  spir- 
it and  reason  of  the  exception. 

We  think  the  application  of  the  petition 
was  properly  refused,  slikI  the  peHiton  for  a 
tcfit  of  mandamus  will  he  denied. 

Masrader, ,  J.,  dissents. 

Carter,  Ch.  J.:  I  do  not  agree  to  the 
conclusions  reached  in  this  case. 

Rehearing  denied. 


Hermanus  G.  T.  RACK,  by  Theodore  P.  H. 
Rack,  His  Next  Friend,  Appt,, 

V, 

CHICAGO  CITY  RAILWAY  COMPANY. 

(178  111.  289.) 

Tbe  inrtpman  of  a  cable  street  car  1* 
not  Brailty  of  nejffliarenee  In  falling  to 
stop  or  slacken  speed  upon  seeing  boys  stand- 
ing near  the  curb  12  feet  from  the  t^ack,  in 
the  street  in  front  of  the  ear,  so  as  to  ren- 
der the  company  liable  for  Injory  to  one  who 
suddenly  starts  to  run  across  the  track  after 
the  car  has  reached  a  point  where  It  cannot 
be  stopped  before  striking  him. 

(April  21,  1898.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Court,  First  District,  af- 
firming a  jud^ent  of  the  Circuit  Court  for 
Cook  County  in  favor  of  defendant  in  an  ac- 
tion brought  to  recover  damages  for  personal 
ir. juries  alleged  to  have  been  caused  by  de- 
fendant's negligence.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Bnmhani  Sc  Baldwin  for  appel- 
lant. 

Messrs,  "W.  J.  Hynes  and  H.  H.  Mar- 
tin for  appellee. 

Craig,  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  of  trespass  on  the  case, 
brought  by  Hermanns  T.  G.  Rack,  by  his  next 
friend,  in  the  circuit  court  of  (Jook  county,, 
to  recover  damages  on  account  of  personal 
injuries  sustain^,  he  being  at  the  time  a 
boy  about  four  years  and  seven  months  old. 
The  accident  occurred  on  the  8th  day  of  Au- 
gust, 1893,  on  Fifty-Fifth  street,  west  of  the 
crossing  of  Fifty-Fifth  street  and  Kimbark 
avenue,  in  the  city  of  Chica^.  The  defend- 
ant's cable  trains  at  that  point  run  east  and 
west  on  Fifty-Fifth  street.  Plaintiff  and 
another  small  boy  were  first  seen  by  the  grip- 
man  of  the  cable  train,  which  was  approach- 
ing from  the  east,  standing  in  the  roadway 
or  Fifty-Fifth  street,  south  of  the  eastrbound 
cable  track,  2  or  3  feet  from  the  curbstone. 
The  grip  car  at  that  time  was  ohout  150  feet 
away,  and  was  running  at  the  rate  of  about 
10  miles  an  hour.    iSe  distance  from  the 

NoTB. — ^As  to  the  daty  Imposed  on  street-rail- 
road companies  to  avoid  Injuring  children  on 
tracks,  see  Wallace  v.  City  ft  Suburban  R.  Co. 
(Or.)  25  L.  R.  A.  663;  and  Consolidated  Trac- 
tion Co.  T.  Scott  (N.  J.)  88  li.  R.  A.  122. 
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eurhfltoiM  to  the  east-bound  track  was  esti- 
mated at  12  feet.  When  the  gprip  car  wan 
30  or  40  feet  away,  the  elder  boy  started  to 
run  north  across  the  street,  and  when  he 
had  gone  about  15  feet  the  plai<ntiff  also 
started  to  run  across,  directly  in  front  of  the 
approaching  train.  Tlie  gripman  shouted  as 
soon  as  the  older  boy  started,  and  also  at 
plaintiff  when  he  started.  He  put  on  the 
Drake,  and  reversed  the  lever,  when  the  flr^t 
boy  started,  but  could  not  stop  in  time  to 
save  the  smaller  boy.  One  witness  testified 
the  plaintiff  reached  the  track,  stubbed  his 
toe,  and  fell  when  the  train  was  about  20  or 
30  feet  away;  others,  that  he  ran  acain»t  the 
corner  of  the  grip  car  and  fell,  or  was 
knocked  down  by  it.  One  of  his  feet  was  ^o 
cruehed  and  lacerated  that  it  became  neces- 
sary to  amputate  it  at  the  joint,  taking  off 
all  the  toes  on  that  foot,  leaving  only  the 
stump.  After  striking  the  child,  the  tram 
ran  the  length  of  the  grip  car  and  about  half 
the  length  of  the  next  car,  or  about  34  or 
36  feet,  before  it  came  to  a  stop.  At  the 
dose  of  the  evidence,  on  defendant's  motion 
the  court  instruoted  the  jury  t4>  find  a  ver- 
dict for  the  defendant.  A  motion  for  a  new 
trial  was  made  and  overruled,  and  judgment 
was  entered  upon  the  verdict  for  costs  in  fa- 
vor of  the  defendant.  The  plaintiff  appealed 
to  the  appellsite  court  for  the  first  aistrict, 
whioh  amrmed  the  judgment  of  the  circuit 
court,  but  granted  to  appellant  a  certificate 
of  importance,  and  appellant  asks  a  reversal 
of  the  judgment  of  ine  appellate  court. 

The  only  question  necessary  to  be  consid- 
ered in  this  case  is  smbraced  in  appellant's 
third  assi^ment  of  error,  vis..  Did  the  trial 
court  err  in  slanting  defendant's  motion  by 
instructing  Uie  jury  to  find  the  defendant 
not  guilty?  In  considering  the  propriety  of 
such  an  instruction  we  have  nothing  to  do 
with  any  question  as  to  the  preponderance 
of  the  evidence,  or  thecreilibility  of  the  wit^ 
iiesses,  or  the  force  to  be  given  to  the  evi- 
dence having  a  tendency  merely  to  impeach 
the  veracity  of  the  witnesses.  The  only 
question  is  whether  any  evidence  was  given 
which,  if  true,  would  have  tended  to  support 
a  verdict  for  plaintiff.  Chicago  d  N,  W,  It, 
Co,  V.  Dunleavy,  129  111.  132.  In  Simmons 
V.  Chicago  d  T.  R.  Co.  110  111.  340,  this  court 
used  the  following  language  (p.  340)  :  ''But 
we  tliink  the  more  reasonable  rule,  which 
has  now  come  to  be  established  by  the  better 
authority,  is  that  when  the  evidence  given 
at  the  trial,  with  all  inferences  that  the  jury 
could  justifiably  draw  from  it,  is  so  insuffi- 
cient to  support  a  verdict  for  the  plaintiff 
that  such  a  verdict,  if  returned,  must  oe  set 
aside,  the  court  \a  not  bound  to  submit  the 
case  to  the  jury,  but  may  direct  a  verdict  for 
the  defendant."  Pleasants  v.  Fant,  22  Wall. 
120,  22  L.  ed.  782;  Randall  v.  Baltimore  d  0. 
R.  Co.  109  U.  S.  478,  27  L.  ed.  1003;  Martin 
v.  Cfiamhers,  84  111.  679.  The  case  of  Sim- 
mons V.  Chicago  d  T.  R,  Co.  110  HI.  340,  was 
referred  to  with  approval  by  this  court  in 
Lake  Shore  d  M.  8.  U.  Co.  v.  0*Conner,  115 
I)].  201,  and  again  in  Barielott  v.  Interna- 
iional  Bank,  119  111.  271. 

The  alleged  cause  of  action  set  out  in  the 
declaration '  in  the  case  at  bar  is  that  the 
44  L.  R.  A. 


Chicago  City  Railway  Company,  by  its  serv- 
ants, so  carelessly  and  improperly  drove  and 
managed  the  grip  car  and  cable  train  that 
by  ana  through  the  negligence  and  improper 
conduct  of  the  defendant,  by  its  servants, 
the  plaintiff  was  permanently  injured.  There 
was  no  evidence  tending  to  show  appellee 
was  guilty  of  negligence.  Tlie  evidence  shows 
that  the  train  m  which  Oeorge  Eighme  was 
the  grip  driver,  and  which  ii^ured  appel- 
lant, was  going  west  on  Fifty- Fifth  street; 
that  the  gong  was  rung  for  Kimbark  avenue ; 
that  just  as  the  train  was  crossing  Kimbark 
avenue,  and  when  near  the  center  of  the  ave- 
nue, the  grip  driver  noticed  a  couple  of  small 
bovs  about  3  feet  from  the  curb,  on  the  south 
side  of  Fifty-Fifth  street;  that  when  he  first 
saw  them  they  were  both  together,  standing 
by  the  curbstone  on  the  roadway,  about  12 
feet  south  of  the  south  or  east-bound  track; 
that  on  the  day  of  the  accident  the  track  was 
wet  and  slippery;  that  wlien  the  track  was 
dry  a  train  could  be  stopped  in  about  60  or 
70  feet,  but  when  slippery  or  wet  it  toc4c  a 
longer  distance;  that,  when  the  car  was 
within  30  or  40  feet  from  the  boys,  the  older 
l>oy  suddenly  started  to  run  across  the  track 
in  front  of  the  car,  to  the  north  side  of  the 
street;  that,  when  he  had  gone  about  15  feet, 
the  smaller  boy,  the  plaintiff,  started  to  fol- 
low the  first  or  larger  boy,  and  he  was  struck 
by  the  car  and  injured.  It  further  appeared 
from  the  evidence  that  when  the  gripman 
saw  the  first  boy  start  to  run  across  in  front 
of  the  car  he  immediately  applied  the  brake, 
reversed  the  lever,  and  commenced  stopping 
as  fast  as  he  could ;  that  he  hallooed  as  bood 
as  the  first  boy  started,  and  also  when  the 
smaller  one  started ;  that  he  stopped  as  fast 
as  he  could,  but  says  he  could  not  stop  in 
time,  possibly,  to  save  the  small  boy;  that  he 
could  not  have  stopped  sooner  than  he  did. 
There  was  no  testimony  tending  to  contra- 
dict the  ^ipman,  but  the  testimony  shows 
that  he  did  all  that  was  possible  to  stop  the 
train  and  avoid  the  accident.  It  appears, 
also,  that  the  grip  car  was  only  alx>ut  40 
feet  from  the  smaller  boy  and  his  companion 
when  the  latter  started,  which  was  the  first 
thing  to  indicate  that  he  intended  to  cross 
the  track.  Until  this  boy  started,  there  ap- 
peared no  necessity  for  stopping  or  slacken- 
ing the  speed  of  the  train.  Neither  appel- 
lant nor  the  older  boy  was  on  the  track,  but 
they  were  by  the  curb,  and  in  no  danger,  but 
started  on  a  sudden  impulse  to  run  across 
the  street, — an  act  which  could  not  be  fore- 
seen or  guarded  a^inst  bv  the  g^ripman, — 
and  under  the  evidence  the  car  could  not 
have  been  stopped  in  tinke  to  prevent  the  ac- 
cident. 

In  Citisens*  Street  R.  Co.  v.  Carey,  56  Ind. 
S06,  a  child  two  and  a  half  years  old 
stood  on  the  street  crossing  3  to  5  feet  from 
the  street-railway  track.  A  car  drawn  by 
one  horse  approached  at  the  usual  rate  of 
speed  of  cars  in  that  city.  The  driver  saw 
the  child  when  60  feet  away.  When  the  head 
of  his  horse  was  from  3  to  5  feet  from  the 
crossing,  the  driver  noticed  that  the  child 
was  about  to  move  towards  the  track,  and 
lie  tried  to  t«top  the  car,  but  could  not  do  su, 
and  the  child  was  run  over.    The  jury  re- 
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turned  a  verdict  for  the  plaintiff.  On  appeal 
the  supreme  oourt  held  the  judgment  must 
be  set  aside,  because  there  was  no  evidence 
of  the  driver's  negligence.  The  reasoning  of 
the  court  in  that  case  seenus  so  applicable  to 
the  case  under  consideration  that  we  give  a 
portion  of  the  opinion.  The  court  said: 
"The  duty  to  the  traveling  public  was  to 
make  regular  trips,  and  on  time,  whenever  it 
could  reasonably  be  done.  This  necessarily 
forbade  that  he  should  stop  his  car  or  slacken 
its  speed  except  when  there  was  a  necessity 
for  it.  The  running  of  the  street  cars,  as 
we  have  said,  conformably  to  the  regula- 
tions, was  a  service  useful  to  the  public,  and 
required  by  implied  contract.  In  our  opin- 
ion, the  facts  in  this  case  do  not  show  that 
a  necessity  appeared  for  stopping  or  slacken- 
ing the  speed  of  the  car  till  the  plaintiff  at- 
tempted to  cross  the  track;  that  when  that 
necessity  did  appear  the  driver  made  what 
effort  he  could  to  avert  the  catastrophe  that 
happened,  but  that  the  effort  was  unavailing, 
because  the  necessity  was  created  by  the  act 
of  the  plaintiff  when  it  was  too  late  to  avert 
the  unhappy  consequences  of  that  act.  .  . 
She  stood  still  beside  tho  track.  There  she 
bad  stood  from  the  niomeivt  the  driver  first 
saw  her,  and  continued  to  stand  till,  it  may 
be  said,  she,  in  effect,  threw  herself  under 
his  horse's  feet.  Nothing  indicated  to  him 
that  she  intended  to  cross  the  track,  but  on 
the  contrary,  that  she  was  standing  there  for 
the  purpose,  as  was  the  habit  of  diildren  of 
the  city,  to  witness  the  passage  of  the  car. 
The  facts  would  justify  the  driver  in  draw- 
ing this  conclusion.  Everything  indicated  to 
him  that  there  was  no  necessity  for  stopping 
the  car  or  slackening  its  speed.  We  do  not 
think  it  is  the  duty  of  a  street-car  driver  to 
stop  his  oar,  or  to  constantly  creep  along  at 
a  snail's  pace,  for  fear  or  in  anticipation 
that  some  child  may  possibly  throw  itself 
under  his  horse,  in  the  absence  of  an3rthing 
indicating  the  probable  occurrence  of  such  an 
act.    •    •    •    it  seems  to  us  that  he  was  not 


bound  to  slacken  his  speed,  it  then  being  but 
ordinary,  till  there  was  a  necessity  for  it. 
What  necessity  for  it  appeared  in  this  case? 
The  plaintiff  was  standing  beside  the  track, 
where  she  was  out  of  danger,  and  where  it 
was  common  for  children  to  stand  as  the 
cars  pascsed.  She  evimced  no  disposition  to 
enter  upon  the  track,  or  to  approach  to  a 
dangerous  proximity  to  it.  The  presump- 
tion was  that  she  would  not.  In  such  a  case, 
it  seems  to  us  clear  that  it  was  not  negli- 
gence in  the  driver  to  continue  his  usual  rate 
of  speed  till  the  plaintiff  did  commence  to 
move  upon  the  track."  The  following  au- 
thorities are  of  similar  import:  Flanagan 
V.  People's  Pass,  R.  Co,  163  Pa.  102;  Fleish- 
man V.  tJcveraink  Mountain  R.  Co.  174  Pa. 
510;  Chilton  v.  Central  Traction  Co.  162  Pa. 
425;  Trwnbo  v.  City  Street  Car  Co.  89  Va. 
780. 

Appellant  contends  that  the  mere  fact  that 
the  speed  of  trains  is  limited  to  a  certain 
rate  cannot  furnish  an  excuse  for  running  at 
that  rate  under  all  circumstances.  The  proof 
shows  that  the  cable  runs  at  the  rate  of  12 
miles  an  hour;  that  the  gripman  had  com- 
menced slowing  up,  and  was  running  at  the 
rate  ol  about  10  miles  an  hour.  There  is  no 
testimony  showing  that  the  train  was  run- 
ning at  a  rate  of  speed  that  was  dangerous, 
or  that  was  prohibited  by  the  ordinances  of 
the  city  of  Chicago.  Neither  is  there  any  evi- 
dence to  show  but  that  the  train  was  proper- 
ly supplied  with  brakes,  and  there  is  no  al- 
legation in  the  declaration  of  negligence  in 
that  regard.  There  being  no  evidence  tend- 
ing to  show  that  appellee  was  guilty  of  neg- 
ligence, and  the  evidence  being  insufficient 
to  support  a  verdict  for  the  plaintiff,  the 
trial  court  properly  instructed  the  jury  to 
find  a  verdict  for  the  defendant. 

The  judgment  of  the  Appellate  Court  w 
affirmed. 

Rehearing  denied  June  10,  1898. 


INDIANA  SUPREME  COURT. 


Albert  TUCKER  et  al.,  Appta., 

V. 

Imogene  HYATT. 

(161  Ind.  832.) 

1.  Tlie  iinsoiindneBB  of  mind  of  a  co- 
conspirator at  tbe  time  of  the  trial  of  an 
action  to  recover  for  injuries  caused  by  the 
conspiracy  Is  no  defense  to  any  of  tbe  guilty 
parties. 

2.  Coconspirators  are  not  relie-ved 
from  llabilitF  for  Injuries  caused  by  the 
conspiracy  by  tbe  fact  that  cue  of  their 
number  was  of  nnsound  mind. 

^  Connection  Tritb  a  connplracy  may 
be  established  by  circumstantial  evidence. 

Note. — ^On  the  general  question  of  the  civil 
1'ablllty  of  an  insane  person  for  torts  or  negli- 
gence, see  note  to  Williams  v.  Hays  (N.  Y.) 
26  L.  R.  A.  153.  Bee  also  Williams  v.  Hays 
(N.  Y.)  43  L.  B.  A.  253. 
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4.  A  trial  court  may  permit  the  filing  of 
a  remittitur  of  part  of  the  verdict,  and  entei* 
judgment  for  the  balance. 

6.  Tlie  rendition  of  Jndarment  cannot 
be  qnestioued  on  appeal  unless  the  defect 
or  mistake  in  it  Is  particularly  pointed  ont  by 
the  objection. 

6.  To  antliorlse  a  Jndarment  for  plain- 
tiff upon  a  special  verdict  In  an  action  for 
malicious  prosecution  the  verdict  need  not 
state  that  the  prosecution  was  without  prob- 
able cause,  since  that  is  a  question  for  the 
court. 

(October  25,  1898.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Hamilton 
County  in  favor  of  plain  Liflf  in  an  action 
brought  to  recover  damages  for  an  alleged 
conspiracy  to  procure  the  arrest  of  plaintifT 
as  a  common  prostitute  for  the  purpose  of 
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destroying  her  character  and  the  weight  of 
her  evidence  as  a  witness  in  a  case  against 
the  defendant  Tucker.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  John  D.  Widaman  and  Lemuel 
W.  Royse  for  appellants. 

Messrs,  Frank  D.  Bntler,  Charles  E. 
Averill,  and  Fertig  A  Alexander  for  ap- 
pellee. 

Monks,  J,,  delivered  the  opinion  of  the 
court: 

Appellee  brought  this  action  against  ap- 
pellants. The  complaint  was  in  two  para- 
graphs. It  is  alleged  in  the  first  paragraph, 
among  other  things,  in  substance,  that  the 
appellant  Tucker  had  been  sued  by  appellee 
for  breach  of  promise  to  marry,  and  that  the 
trial  of  said  cause  had  resulted  in  a  judg- 
ment in  her  favor,  and  the  same  was  pending 
in  this  oourt  on  appeal;  that  there  was  an- 
cDher  action  pending  in  the  state  of  Missis- 
sippi against  said  Tucker;  that  the  interest 
01  said  Tucker  in  said  cause  was  great,  in- 
volving many  thousand  dollars,  and  prior  to 
the  oommissions  of  the  wrongs  complained 
of  by  appellee  she  had  testified  as  a  witness 
in  each  of  said  causes  aeainst  said  Tucker, 
and  was  an. important  witness  against  him; 
that  said  cause  in  the  state  of  Mississippi 
was  set  for  a  retrial  before  a  jury  on  the  2t>th 
day  of  February,  1805,  a  day  subsequent  to 
the  commission  of  the  wrongs  complained  of, 
and  she  had  promised  and  agreed  to  be  pres- 
ent and  testify  as  a  witness  in  said  cause  in 
the  state  of  Mississippi,  all  of  which  was 
well  known  to  said  Tucker  prior  to  the  for- 
mation of  the  conspiracy  by  him  and  his  co- 
appellants;  tha;t  some  time  prior  to  Janu- 
ary 28,  1895,  appellants  conspired  together 
to  unlawfully  kidnap  and  aecoy  appellee 
from  her  residence  in  Peru,  Indiana,  to  the 
city  of  Indianapolis,  and  there  inveigle  and 
entrap  her  into  a  house  of  prostitution, 
where  she  should  be  found,  and  to  cause  the 
fact  to  be  made  known  and  published  in  the 
newspapers,  and  thereby  to  blacken  and  de- 
fame her  character  and  name,  and  to  degrade 
and  disgrace  her,  and  subject  her  to  the  con- 
tempt and  ridicule  of  society, — all  of  which 
was  done  and  carried  out  for  the  purpose  of, 
and  with  the  intent  to,  destroy  tiie  charac- 
ter and  standing  of  appellee  sa  a  witness  in 
said  cause,  and  to  destroy  the  force  and  ef- 
fect ot  her  testimony  so  far  as  the  same 
should  be  adverse  to  said  Tucker ;  that  appel- 
lants did  afterwards,  in  pursuance  of  said 
conspiracy,  and  in  furtherance  of  their  said 
corrupt  design,  inveigle  and  entrap  her  into 
a  house  of  prostitution  in  the  city  of  Indian- 
apolis, where  she  was  arrested  on  the  charge 
of  being  a  prostitute,  and  taken  to  the  police 
station ;  that  she  had  no  knowledge  or  means 
of  knowledge  of  the  character  of  said  house 
until  after  her  arrest.  The  second  para- 
graph sets  forth  the  same  facts  in  regard  to 
the  suits  against  Tucker,  and  the  fact  that 
appellee  was  an  importojit  witness  against 
him  in  said  causes ;  and  when  the  cause  was 
set  for  trial  in  Mississippi,  and  the  con- 
spiracy to  destroy  her  character,  and  thereby 
destroy  the  weight  and  efifect  of  her  testi- 
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mony  in  said  actions  against  appellant 
Tucker,  the  same  as  the  first  paragraph.  It 
is  then  alleged  that  in  pursuance  of  said 
conspiracy  appellants  did,  on  the  2lHt  day 
of  January,  1895,  at  the  city  of  Indianapolis, 
falsely  and  maliciously  cause  and  procure 
appellee  to  be  arrested  by  the  police  of  said 
city,  and  to  be  by  them  transported  through 
the  streets  of  the  city,  and  to  be  imprisoned 
and  incarcerated  in,  and  to  be  slated  upon 
the  records  of,  said  police  station,  as  a  pros- 
titute; that  said  prosecution  was  instituted 
maliciously,  and  without  any  probable  cause 
whatever,  in  pursuance  of  said  conapira/cy; 
that  upon  the  trial  of  said  cause  she  wa»  ac- 
quitted by  the  police  court  in  which  said 
charge  was  tried.  A  general  denial  to  the 
complaint  was  filed  by  each  appellant,  and 
upon  the  issues  so  joined  the  cause  was  trie<f 
by  a  jury,  and  a  special  verdict  returned 
upon  which,  over  a  separate  motion  for  a 
new  trial  by  each  appellant,  judgment  was 
rendered  in  favor  of  iappellee.  Each  appel- 
lant has  assigned  errors,  which  are  substan- 
tially the  same:  (1)  That  the  court  erred 
in  overriding  the  separate  motion  of  appel- 
lant for  a  new  tri^l;  (2)  that  the  court 
erred  in  overruling  said  appellant's  motion 
for  a.  judgment  in  his  favor  on  the  special 
verdict;  (3)  that  the  court  erred  in  per- 
mitting appellee  to  remit  $3,000  of  the  ver- 
dict, and  rendering  judgment  for  $5,000. 

It  is  assigned  as  one  of  the  causes  for  a 
new  trial  in  the  motion  of  each  appellant 
that  "the  oourt  erred  in  refusing  to  allow 
defendants  to  prove  by  the  deposition  of  Rob- 
ert Anderson  that  the  defendant  Eiler  was,, 
at  the  date  of  the  commission  of  the  alleged 
offense  set  forth  in  the  complaint,  a  person 
of  unsound  mind  and  that  he  was  still  a 
person  of  unsound  mind  at  the  time  of  the 
trial."  The  bill  of  exceptions  recites  that  "the 
defendants, by  counsel,  offt^red  to  introduce  \x» 
evidence  the  deposition  of  Robert  Anderson 
to  prove  the  unsoundness  of  mind  of  William 
Eiler."  The  bill  of  exceptions  shows  that 
appellee  objected  to  the  introduction  of  the 
deposition,  and  that  the  objection  was  sus- 
tained. It  will  be  observed  that  the  offer 
was  to  prove  the  unsoundness  of  the  mind  of 
William  Eiler.  No  time  was  mentioned. 
The  offer  so  made  had  reference  to  the  time 
of  the  trial.  His  unsoundness  of  mind  at 
that  time  was  no  defense,  either  for  Eiler 
or  his  coappellants.  But,  if  the  offer  to 
prove  the  unsoundness  of  the  mind  of  Eiler 
referred  to  the  time  of  the  commission  of  the 
wrongs  complained  of,  does  the  record  show 
tiiat  the  oourt  below  committed  reversible 
error  in  excluding  ttie  same?  It  will  be  ob- 
served that  the  offer  to  prove  the  unsound- 
ness of  mind  of  Eiler  was  made  by  appel- 
lants jointly,  and  the  ruling  of  the  oourt  ex* 
eluding  the  evidence  offered  was  excepted  to 
by  the  appellants  jointly;  that  it  is  assigned 
in  the  motion  of  the  appellant  Eiler,  as  well 
as  in  each  of  the  motions  of  the  other  appH- 
lants  for  a  new  trial,  not  that  the  court  erred 
in  not  allowing  the  one  making  the  motion 
to  prove  the  unsoundness  of  the  mind  of 
Eiler,  but  that  the  court  orred  in  "not  allow- 
ing the  defendants  to  prove  the  unsound- 
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ness  of  the  mind  of  Eiler."  No  question  is 
presented  by  the  record,  therefore,  as  to 
whetiier  or  not  it  would  have  been  error  to 
have  excluded  such  evidence  if  it  had  been 
offered  on  behalf  of  Eiler  alone.  The  only 
question  presented  by  the  lecord  is  whether 
such  evidence  was  competent  on  behalf  of  all 
the  appellants.  It  is  clear  that  the  unsound- 
Dess  of  the  mind  of  Eiler  at  the  time  of  the 
oommission  of  the  acts  complained  of,  if  a 
defense  for  him  to  either  or  both  paragraphs 
of  the  complaint,  was  no  defense  for  his  co- 
appellants.  They  were  liable  for  his  acts,  as 
well  as  their  own,  in  furtherance  of  the  al- 
leged conspiracy,  the  same  as  if  he  waa  a 
person  of  sound  mind.  No  man  can  shield 
himself  from  liability  for  his  wrongful  acts 
on  the  ground  that  the  person  who  assisted 
in  carrying  out  and  executing  his  wrongful 
purpose  or  the  wrongful  purpose  of  him- 
self and  others,  was  a  person  of  unsound 
mind.  One  who  aids  or  abets  or  other- 
wise procures  a  person  of  unsound  mind 
to  commit  a  wrongful  act  or  acts  to  the  in- 
jury of  another  is  liable  in  damages  therefor 
to  the  person  injured,  whether  the  person  of 
unsound  mind  is  or  not. 

It  is  next  insisted  that  there  was  no  evi- 
dence connecting  appellant  Tucker  with  said 
conspiracy,  and  that  he  is  not,  therefore,  lia- 
ble for  the  acts  done  by  his  coappellants  in 
pursuance  of  said  conspiracy.  There  was  no 
direct  evidence  that  eaid  uppellant  Tucker 
was  a  party  to  said  conspiracy,  but  there 
was  circumstantial  cvidfjnce  which,  when 
considered  in  connection  with  the  other  evi- 
dence in  the  cause,  was  sufficient  to  sustain 
the  special  verdict  of  the  jury  against  said 
appellant.  In  order  to  establish  a  con- 
spiracy it  is  not  necessary  that  there  should 
be  direct  evidence  of  any  agreement.  0  Am. 
Sl  £ng.  £nc.  Law,  2d  ed.  pp.  8G4,  865.  It  is 
true  that  appellant  Tucker  testified  that  he 
had  nothing  to  do  with  the  acts  complained 
of,  but  the  jury  were  the  exclusive  judges 
of  the  credibility  of  the  witnesses,  and,  for 
all  that  appears  from  the  record,  may  have 
been  justified  in  disregarding  his  evidence. 
As  there  was  competent  evidence  which  f^at- 
isfied  the  jury,  we  cannot  disturb  the  verdict 
on  the  weight  of  the  evidence. 

No  motion  was  made  by  either  of  appel- 
lants for  a  judgment  in  his  favor  on  the  spe- 
cial verdict.  No  question  is  presented,  there- 
fore, by  the  second  error  assigned. 


Neither  is  the  question  whether  appellee 
was  entitled  to  a  judgment  iu  her  favor  on 
the  special  verdict  presented  by  the  third 
error  assigned.  That  error  challenges  tlie 
right  of  the  court  to  permit  $3,000  of  the 
danviiges  assessed  to  be  remitted,  and  to  ren- 
der a  judgment  for  $5,000,  instead  of  the 
whole  amount,  $8,000.  There  was  no  error 
in  permitting  a  remittitur  by  appellee  of  a 
part  of  the  damages  assessed,  and  rendering; 
judgment  only  for  the  remainder.  28  Am.  £ 
Eng.  Enc.  Law,  pp.  309-317;  Cleveland,  O. 
C.  d  8t,  L.  R.  Co.  V.  Beckett,  11  Ind.  App. 
547,  552-554,  and  cases  cited.  Even  if  the 
assignment  of  error  had  been  that  "the  court 
erred  in  rendering  judgment  on  the  ver- 
dict in  favor  of  app^lce,"  no  question 
could  have  been  presented,  because  only 
a  general  objection  and  exception  were 
taken  in  the  court  belf>w  to  the  judg- 
ment, and  no  defect  or  mistake  was  spe- 
cifically pointed  out  to  the  rendition  oi 
said  judgment,  nor  was  any  motion  made 
to  modify  or  otherwise  change  it.  It  is  set- 
tled law  that,  unless  the  objection  particu-^ 
larly  points  out  the  defect  or  mistake  in  the* 
judgment,  and  asks  that  the  same  be  cor- 
rected, in  the  court  below,  no  question  con- 
cerning the  same  can  be  presented  on  appeal.. 
Evans  v.  State,  160  Ind.  651,  655,  65«i,  and' 
cases  cited;  Jarrell  v.  Brubaker,  150  Ind.. 
260,  and  cases  cited;  Cockrum  v.  Wettt,  122 
Ind.  372,  377,  and  cases  cited;  Bardin  v. 
Walpole,  38  Ind.  146,  150;  Smith  v.  Dodds, 
35  Ind.  452,  460;  Buell  v.  Shuman,  28  Ind. 
464,  466;  Elliott,  App.  Proc.  §§  345,  346. 
We  have,  however,  examined  the  special  ver- 
dict, and  every  fact  essential  to  a  jud^ent 
on  said  verdict  in  favor  of  appellee  is  set 
forth  therein.  It  was  not  necessary  to  find 
as  a  fact  that  the  prosecution  alleged  in  the 
second  paragraph  was  without  probable 
cause.  When  a  special  verdict  is  returned 
in  an  action  for  malicious  prosecution,  the 
jury  must  find  the  facts,  and  the  court  de- 
termines from  the  facts  found  whether  or 
not  there  was  probable  cause.  Helwig  v. 
Bcckner,  149  Ind.  131,  133,  and  cases  cited. 
Neither  was  it  necessary  that  the  special  ver- 
dict should  find  the  evidence  and  all  the  sur- 
plusage contained  in  the  complaint. 

Finding  no  available  error  in  the  record, 
the  judgment  ia  affirmed. 


IOWA  SUPREME  COCJRT. 


FIRST    NATIONAL     BANK     OP     MAR- 
SHALLTOWX,  .4pp«., 

V. 

MARSHALLTOWN  STATE  BANK. 


(. 


,Iowa. ..•••••) 


1.  The  draivee  bank  ivlitclt  pays  tbe 
yood-faitli  bolder  of  a  forged  check  can- 
not recover  back  tbe  money  paid. 

Note. — ^As  to  tbe  daty  of  a  bank  to  know  the 
signature  on  a  forged  check,  see  note  to  Ger- 
Menla  Bank  v.  Bootell  (Minn.)  27  L.  R.  A.  685.  ' 
44  L.  R.  A. 


3,  Negrlfflrenee  of  a  bank  ivbteb  Arst 
caabes  a  forced  obeelc  and  puts  It  in  cir- 
culation cannot  be  imputed  to  a  subsequent 
good-faith  holder  of  the  check,  so  as  to  make 
him  liable  to  the  drawee,  from  whom  he  has 
obtained  payment  of  the  check. 

8.  Tbe  forerery  of  an  indorsement  on 
a  forced  cbeelc  will  not  make  a  good-falth 
holder  liable  to  the  drawee,  which  has  paid 
the  check. 

(January  25,  1899.) 

APPEAL  by  plaintiff  from  a  jud^pnent  of 
the  District  Court  for  idarshall  County 
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in  favor  of  defendant  In  an  action  brought 
to  recover  from  an  indorsee  moiney  which  had 
been  paid  to  it  by  the  drawee  of  a  forged 
check.    Affirmed. 

Statement  by  'Watenuau,  J.; 

One  F.  M.  Smith,  having  in  hif  possession 
a  cheek  irawn  on  plaintiff  bank,  payable  to 
thf  order  of  Smith  &  Hauser,  and  purporting 
to  be  signKi  by  one  J.  R.  Bradbury,  indorsed 
the  payee'9  name  thereon,  und  presented  it 
to  the  Citizens'  Bank  of  Union,  and  obtained 
of  this  bank  the  cash  theitifor.  This  last- 
named  bank  indorsed  the  check  as  follows: 

Pay  F.  A.  Balch,  cashier,  or  order. 
Citizens'  Bank,  Union,  Iowa. 

G.  E.  liiwrence,  Cashier. 

— and  forwarded  it  to  the  Marshalltown 
State  Bank,  of  which  Balch  wus  cashier,  and 
received  credit  for  the  amount  thereof  on  the 
books  of  the  laat- named  hank.  The  transac- 
tion was  concluded  by  the  Marshalltown 
State  Bank  indorsing  the  clicck,  and  pre- 
senting it  to  plaintiff  bank,  which  cashed  it 
Bradbury,  the  purported  drawer  of  the  check, 
was  a  depositor  in  the  last-named  bank.  A 
few  days  after  the  check  wns  paid,  plaintiff 
discovered  that  the  signature  of  the  drawer 
was  forged,  and  thereafter  this  action  was 
begun  to  recover  the  amount  paid.  A  jury 
was  waived  by  the  parties,  and  the  case  tried 
to  the  court.  From  a  jndgmeut  in  defend- 
ant's favor,  plaintiff  appeals. 

Meaara,  Binf ord  Sc  Snelling  for  appel- 
lant. 

Meaara,  O.  E.  Albrook  and  E.  F.  Bin- 
ford  for  appellee. 

\(rateTznan,  J.,  delivered  the  opinion  of 
the  court. 

A  few  facts  in  additin?!  to  those  stated 
above  are  shown  by  the  record,  and  something 
is  claimed  for  them  by  the  parties.  We  shall 
set  them  out,  although,  in  our  view  of  the 
case,  they  do  not  affect  the  conclusion  at 
which  we  arrive.  One  Hauser  was  engaged 
in  business  near  Union,  and  Smith,  whose 
misdeed  gives  rise  to  thl-  conteniion,  was 
stopping  with  him.  Shortly  prior  to  the 
transaction  complained  of,  Hauser  sold  some 
live  stock  to  Bradbury,  snd  Smith,  who  col- 
lected the  money  therefor,  took  from  Brad- 
bury a  check,  payable  to  the  order  of  Smith 
k  Hauser.  This  check  Smith  indorsed  in 
the  name  of  Smith  &  Hauser,  and  cashed  at 
the  bank  of  Union.  There  was  in  fact  no 
such  firm  as  Smith  &  Hauser.  The  testi- 
mony shows  that  the  check  we  are  now  speak- 
ig  of  was  made  by  Bradbury,  payable  to  the 
firm,  at  2^mith's  request,  and  that  Hauser 
knew  nothing  of  this  fact,  or  of  Smith's  in- 
dorsement of  the  paper. 

2.  Some  of  the  text  writers  on  negotiable 
paper  lay  down  the  rule  that,  when  a  bank 
upon  which  a  check  is  drawn  pays  it  upon 
the  forged  signature  of  the  drawer,  the 
money  can  be  recovered  as  paid  under  a  mis- 
take of  fact.  Story,  Prom.  Notes,  §§  379, 
529;  2  Parsons,  Notes  &  Bills,  80.  Others, 
while  recognizing  a  different  rule,  incline  to 
44  L.  R.  A. 


the  opinion  that  tlie  one  just  stated  is  the 
most  equitable.  2  Dan.  Neg.  Inst.  chap.  48,  | 
13.  But,  whatever  the  (:exi  writers  may  think, 
a  long  line  of  authority  sustains  the  propo- 
sition that,  as  between  the  drawee  and  a' 
good-faith  holder  of  a  check,  the  drawee 
ank  is  to  be  deemed  the  place  of  final  set- 
tlement, where  all  prior  mistakes  and  forger- 
ies shall  be  corrected  and  settled  at  once  for 
all;  and  if  overlooked,  ond  payment  is 
made,  it  must  be  deemcKl  final.  There  can 
be  no  recovery  over.  Price  v.  Neale,  3  Burr. 
1355;  Redington  v.  Wooda,  45  Cal.  406,  13 
Am.  Rep.  190;  Firat  Nat,  Bank  v.  Richer,  71 
111.  439,  22  Am.  Rep.  104 ;  Firat  Nat.  Bank 
V.  Northwe?tem  Nat.  Bank,  152  111.  296,  2C 
L.  R.  A.  289;  Depoait  Bmk  t.  Fayette  Nat, 
Bank,  90  Ky.  10,  7  L.  iL  A.  49 ;  Commercial 
d  F.  Nat.  Bank  v.  Firat  Nat.  Bank,  30  Md. 
11,  96  Am.  Dec.  554;  81  ar  F.  Ina.  Co.  ^. 
New  Hampahire  Nat.  Bank,  60  N.  H.  442; 
Iron  City  Nat.  Bank  v.  Feyion,  15  Tex.  Civ. 
App.  184;  Bank  of  8t.  Alhana  v.  Farmera'  d 
M.  Bank,  10  Vt.  141,  33  Am.  Dec.  188;  yo- 
tional  Park  Bank  v.  NiMh  Nat.  Bank,  4<S 
N.  Y.  77,  7  Am.  Rep.  310;  Oermania  Bank 
v.  Boutell,  60  Minn.  189,  27  L.  R.  A.  635.  See 
further,  5  Am.  &  Eng.  Enc.  Law,  p.  1071.  This 
doctrine  is  founded  by  some  courts  upon  the 
thought  that  the  drawee  bank  is  conclusively 
presumed  to  know  the  signatures  of  its  de- 
positors. This,  however,  may  be  too  narrow 
a  basis.  It  may  well  be  that  such  a  rule  is 
demanded  by  the  necessities  of  business  in 
these  times,  when  the  currency  of  the  com- 
mercial world  is  composed  so  largely  of 
checks  and  drafts.  Whether  it  is  the  better 
rule  or  the  one  mofft  consonant  with  reason 
and  justice  is  no  longer  an  open  question. 
The  discussion  seems  to  have  been  foreclosed 
by  the  overwhelming  weight  of  authority. 
The  rule,  however,  has  one  qualification,  in- 
troduced by  some  cases,  and  which  we  feel  in- 
clined to  adopt.  When  the  holder  of  the 
check  has  been  negligent  in  not  making  due 
inquiry,  if  the  circumstances  were  such  as  to 
demand  an  inquiry,  when  he  took  the  cheek, 
the  drawee  may  recover.  Tiedeman,  Com.  Pa- 

Ser,  §  399 ;  Firat  Nat.  Bank  v.  State  Bank,  22 
Feb.  769;  Firat  Nat.  Bankv.  Firat  Nat.  Bank, 
151  Mass.  280.  The  appellant  seeks  tobring 
its  caee  within  this  exception.  But  the  only 
negligence  charged  here  is  against  the  Bank 
of  Union,  which  first  cashed  the  check,  and 
put  it  in  circtdation.  Clearly,  the  negli- 
gence, if  any,  of  that  bank,  cannot  be  im- 
puted to  the  defendant.  If  the  plaintiff  had 
desired  to  take  advailta^e  of  this  qualifica- 
tion of  the  rule,  its  action,  under  the  facts 
here  shown,  should  have  been  against  the 
bank  which  first  gave  currency  to  the  paper. 
That  was  the  course  taken  in  the  Nebraska 
case  cited  above. 

3.  Plaintiff  claims,  further,  some  rights 
from  the  fact,  as  it  asserts,  that  the  indorse- 
ment of  .^jnith  &  Hauser  was  forged.  The 
signing  of  a  fictitious  name  may  oe  a  for- 
gery. People  V.  Warner,  104  Mich.  337.  We 
concede  the  general  proposition  contended 
for  by  appellant  that  an  indorsement  of  ne- 
gotiable paper  is  a  guaranty  of  the  genuine- 
ness of  all  prior  indorsements,  though  we 
must  add  that  this  ride  has  no  applicability 
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under  ilie  facts  of  this  case.  If,  bj  reason  of 
this  forged  indorsement,  plaintiff  has  been 
led  to  pay  this  check  to  one  not  the  owner  of 
it,  no  doubt  it  could  recover  from  any  prior 
indorser  uoon  whose  guaranty  it  had  a  right 
to  rely.  Levy  v.  First  Nat.  Bank,  27  Neb. 
557.  But  how  haj  plaintiff  been  injured  by 
this  so-called  "forgery"  of  an  indorsement? 
The  party  to  whom  it  paid  the  money  was 
erlitfed  to  it,  if  the  payment  was  to  be  made 
at  all.  If  the  indorsement  had  been jgenuine, 
it  could  not  have  recovered  from  Smith  & 
Hauser  on  the  ground  that  they  were  in- 
dorsers:  for,  as  we  have  seen  as  between  all 
pood-faith  parties  to  the  check,  ita  paymenl 
oy  the  drawee  is  final.  If  Smith,  who  act- 
ually made  this  indorsement,  did  so  in  bad 
faith,  and  with  knowledge  of  the  for^ry,  he 
is  still  liable  to  the  bank,  not  on  his  indorse- 
ment, but  because  of  his  fraud.  The  drawee 
ordinarily  has  no  recourse  upon  indorsers.  If 
an  indorsement  is  forged,  yet,  if  the  money  is 

Said  to  the  party  entitlea  to  it,  tbe  drawee 
as  no  reason  to  complain,  and  no  right  of 
action  over.  That  is  the  case  here.  Plain- 
tiff is  liable  to  no  one  else  for  the  amount  of 
the  check.  It  is  in  no  worse  situation  than 
it  would  have  been  had  the  signature  of 
Smith  &  Hauser  been  genuine. 
Affirmed. 


rmST  NATIONAL  BANK  OP  MANNING, 

Appt., 

f>. 

GERMAN  BANK  of  Carroll  County  et  al. 


( 


.Iowa .) 


The  neflrltarence  of  a  notary  pnblie  In 
fallinip  to  learn  tlte  residence  of  an 
indoraer  of  an  Inland  draft  and  give  him 
proper  notice  of  Its  dishonor  is  not  chargeable 
to  a  bank  of  which  he  is  assistant  cashier, 
and  which  placed  the  draft,  which  it  held 
only  for  collection,  in  his  hands  for  protest, 
although  no  protest  of  the  draft  was  required 
by  law,  bat  the  law  recognized  the  giving  of 
notices  in  case  of  protest  aa  part  of  the  of- 
ficial duty  of  the  notary. 

(February  6,  1809.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Carroll  (S)unty  in 
favor  of  defendant  in  an  action  brought  to 
hold  the  defendant  bank  responsible  for  the 
amount  of  a  drait  on  which  the  indorsers 
had  been  released  by  its  alleged  negligence. 
Affirmed. 

Statement  by  Iiadd,  J.: 

The  plaintiff  purchased  of  Farneman  a 
draft  indorsed  by  him,  drawn  by  the  Bank 
of  Kirkman,  November  7,  1892,  on  the  First 


National  Bank  of  Carroll,  on  November  8, 
and  sent  it  for  collection  to  the  Valley  Na- 
tional Bank  of  Des  Moines,  which,  on  the 
following  day,  forwarded  it  to  the  defendant 
for  collection.  It  vraa  received  and  pre- 
sented to  the  drawee  for  payment  before  10 
o'clock  on  the  10th  day  of  November,  and 
payment  refused.  The  draft  was  at  once 
placed  in  the  hands  of  W.  A.  Artz,  a  notary 

?>ublic,  and  also  assistant  cashier  of  the  ue- 
endant  bank,  with  instructions  to  protest 
for  nonpayment.  He  made  no  inquiry  of  the 
residenee  ot  Farneman,  who  was  engaged  in 
the  chicken  business  at  Carroll,  but  a  short 
distance  from  the  bank,  but  inclosed  notice 
to  him  with  those  to  other  indorsers  to  the 
Valley  National  Bank  of  Des  Moines.  The 
plaintiff  has  been  deemed  recovery  in  an  ac- 
tion against  Farneman.  See  First  Nat.  Bank 
V.  Farneman,  93  Iowa,  103.  This  action  is 
for  the  amount  of  the  draft  and  the  expenses 
and  costs  incurred  in  that  case.  Trial 
to  court,  and  judgment  for  the  defendant. 
The  plaintiff  appeals. 

Mr.  r.  M.  Powera,  for  appellant: 

If,  on  account  of  the  negligent  acts  of  the 
German  Bank,  the  indorwr,  Frank  Farne- 
man, was  released,  and  in  consequence  the 
OAvner  of  the  paper  damaged,  it  must  be  con- 
ceded that  the  German  Bank  is  responsible 
to  the  extent  of  that  damage. 

There  was  such  negligence  upon  the  part 
of  the  oflBoers  of  the  German  Bank,  who  in 
this  instance  was  acting  as  collection  agent, 
as  to  make  it  liable. 

Dan.  Neg.  Inst.  S§  1115-1121. 

The  bank  is  liable  for  the  neglisrence  of  its 
notary  public  who  is  also  an  officer  of  the 

bank.  ^  ^ 

May  V.  JoneSy  88  Ga.  308, 15  L.  R.  A.  637 ; 
Ouelich  V.  National  Statn  Bank,  56  Iowa, 
434,  41  Am.  Rep.  110:  Mount  v.  First  Nat. 
Bank,  37  Iowa,  467 ;  Ayrault  v.  Pacific  Bank, 
47  N.  Y.  570,  7  Am.  Rep.  489;  Dan.  Neg. 
Inst.  §  343. 

JIfr.  IC  W.  Beacli,  for  appellees: 
The  bank  is  not  liable  for  the  negligence 
or  misconduct  of  the  notary  public  employed 
by  it  to  protest  neeotiable  paper. 

He  is  imder  a  higher  control  than  that  of 
a  private  principal.  He  owes  duties  to  the 
public  which  must  be  the  supreme  law  of  his 
conduct.  Consequently,  when  he  acts  in  his 
official  capacity,  the  bank  no  longer  ha^  con- 
trol over  him,  and  cannot  direct  how  his  du- 
tie:3  shall  be  done. 

First  Nat.  Bank  v.  Butler,  41  Ohio  St. 
519,  52  Am.  Rep.  94;  Hyde  v.  Planters' 
Bank,  17  La.  560,  36  Am.  Dec.  621 ;  Baldwin 
V.  Bank  of  Louisiana,  1  Lu.  Ann.  13,  4-5  Am. 
Dec.  72;  AgiHcultural  Bank  v.  Commercial 
Bank,  7  Smeded  &  M.  592. 

The  bank  which  places  paper  in  the  hands 
of  a  notary  public  »vilh  directions  to  present 


Note. — ^The  doctrine  that  a  bank  is  not  lia- 
ble for  mistakes  of  a  reputable  notary  employed 
by  It  is  given  a  very  striking.  If  not  extreme, 
application  in  the  above  case.  The  bank  escapes 
liability  for  the  negligence  of  its  own  officer  in 
a  matter  which  is  plainly  within  the  scope  of 
his  employment  and  in  respect  to  which  the 
bank  owes  a  duty  merely  because  its  officer  was 
44L.R.  A. 


a  notary  public  and  assumed  to  act  as  such, 
although  the  employment  of  any  notary  was  not 
necessary  because  the  draft  protested  was  an 
inland  draft  which  it  was  not  necessary  to  pro- 
test. The  reasons  for  holding  a  bank  exempt 
from  liability  for  the  official  act  of  a  notary 
seem  to  be  limited  to  cases  in  which  the  em- 
ployment of  a  notary  was  necessary. 
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it  in  such  a  manner  as  to  .protect  the  right 
of  the  beneficial  owner  and  indorser  will  not 
be  liable  for  the  failure  of  the  notary  to  dis- 
charge his  duty. 

Wood  River  Bank  w  First  Nat.  Bank,  36 
Neb.  744. 

The  notary  is  reearded  as  acting  in  the 
character  of  an  -independent  officer,  whose 
duties  are  prescribed  by  law,  and  the  collect- 
ing bank  cannot  be  beld  linble  for  default. 

Boone,  Banking,  §  205,  p.  181 ;  Holmes  ▼. 
Roe,  62  Mich.  199;  Brition  v.  Nicolls,  104 
U.  S.  757,  26  L.  ed.  917 :  Warren  Bank  v. 
Suffolk  Bank,  10  Ciish.  682. 

I<add,  J.,  delivered  the  opinion  of  the 
court: 

That  the  draft  was  sent  to  the  defendant 
bank  for  collection,  and  was  presented  to  the 
drawee  for  payment,  in  apt  time,  admits  of 
no  doubt.  Hamlin  v.  Simpson,  106  Iowa, 
125.  The  exercise  of  prudence  in  the  selec- 
tion of  a  notary  public  is  not  questioned. 
The  very  gist  of  the  action  is  that  the  de- 
fendant is  chargeable  with  the  negligence  of 
that  officer  in  failing  to  learn  of  Farneinan's 
residence  and  notify  him  of  the  dishonor  of 
the  draft.  But  a  notary  in  a  public  officer, 
appointed  by  the  chief  magistrate  of  the 
state,  is  under  bond  for  the  faithful  per- 
formance of  his  duties  as  such,  and  keeps  a 
public  record  of  his  acts,  certified  copies  of 
which  may  be  received  in  evidence.  Code,  §9 
373  et  seq.  He  is  not  a  mere  agent  nf  the 
bank,  but  a  public  officer  sworn  to  properly 
discharge  his  duties  to  the  public.  As  suck 
officer,  the  bank  may  not  control  his  acts, 
nor  dictate  in  what  manner  he  f^hall  perform 
his  duties.  If  guilty  of  malfeasance  in  the 
performance  of  an  official  act,  he,  and  not 
the  bank,  is  responsible.  That  this  notary 
was  also  an  employee  of  the  bank  can  m^ke 
no  difference.  When  acting  a«such  officer,  he 
was  not  discharging  his  duties  as  servant. 
The  positions  were  distinct,  and  his  acts  in 
the  capacity  of  an  officer  of  the  state  had  no 
connection  with  the  services  he  owed  the 
bank.  Again,  the  dpfendant  was  a  mere 
agent  for  the  collection  of  the  draft,  and, 
owing  to  its  dishonor,  deposited  it  with  a 
notary  for  protest.  "A  subagent  is  account- 
able ordinarily  only  to  his  superior  agent 
when  employed  without  the  assent  or  direc- 
tion of  the  principal.  But,  if  he  be  employed 
with  the  express  or  implied  assent  of  the 
principal,  the  superior  agent  will  not  be  re- 
sponsible for  his  acts.  There  is,  in  such  a 
case,  a  privity  between  the  subagent  and  the 
principal,  who  must  therefore  seek  a  remedy 
directly  against  the  subagent  for  his  negli- 
gence or  misconduct"  Guelich  v.  National 
State  Bank,  56  Iowa,  436,  41  Am.  Rep.  110. 
In  making  such  collections  it  is  usual  to  em- 
ploy a  notary,  and,  in  forwarding  the  draft, 
there  was  an  implied  direction  to  do  so,  if 
necessary.  See  Mount  v.  First  Nat.  Bank, 
37  Iowa,  457.  If  the  defendant  exercised 
prudence  in  making  the  selection,  its  respon- 
sibility ended.  This  is  all  it  could  have 
done  had  the  draft  been  its  own,  and  surely 
it  will  not  be  held  to  a  higher  degree  of  care 
when  acting  for  others.  Baldtoin  v.  Bank 
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of  Louisiana,  I  La.  Ann.  13,  45  Am.  Dec.  T2 ; 
Citizens*  Bank  v.  Howell,  S  Md.  530,  63  Am. 
Dec.  714;  Hyde  v.  Planters*  Bank,  17  La.  560, 
36  Am.  Dec.  621;  Tieman  v.  Commercial 
Bank,  7  How.  (Miss.)  648,  40  Am.  Dec.  S3; 
Bellemire  ▼.  Bank  of  United  States,  4 
Whart  105,  33  Am.  Dec.  46;  Britton  v.  Nie- 
colls,  104  U.  S.  766,  26  L.  ed.  917 ;  Warren 
Bank  v.  Suffolk  Bank,  10  Cush.  582;  Stacy 
V.  Dane  County  Bank,  12  Wis.  629;  May  v. 
Jones,  88  Ga.  308,  16  L.  R.  A.  637 ;  Affrirul- 
tural  Bank  v.  Commercial  Bank,  7  Smedes  ft 
M.  592;  First  Nat,  Bank  v.  Butler,  41  Ohio 
St.  519,  52  Am.  Rep.  94 ;  Mechem,  Ageucv,  9 
514.  While  there  is  a  conflict  in  opinion, 
the  rule  announced  is  i?ustained  by  the 
weight  of  authority  and  the  better  reason. 
See  collection  of  cases  in  3  Am.  ft  Ens.  Knc. 
Law,  2d  ed.  p.  808,  and  note  to  Isham  v.  Post, 
38  Am.  St  Rep.  775,  141  X.  Y.  100,  23  L.  R. 
A.  90)  ;  also  Allen  v.  Merchants'  Bank,  22 
Wend.  215,  34  Am.  Dec.  289. 

The  distinction  between  a  foreign  and  an 
inland  bill  of  exchange  should  not  be  over- 
looked. To  charge  the  makers  and  indors- 
er s,  the  former  must  be  protected.  Nut  so 
with  the  latter.  All  that  is  required  is  a 
demand,  and,  on  refusal  to  pay,  notice  of  dis- 
honor, in  order  to  fix  liability  of  the  indors- 
ers  of  an  inland  bill ;  and  these  may  be  made 
and  given  by  the  holder  or  anyone  act- 
ing in  his  behalf.  By  the  law  merchant, 
giving  notice  of  dishonor  is  no  part  of 
notary's  official  duty,  and  when  he  does 
so  he  is  merely  acting  as  agent  of  the  holder. 
Sway ze  y,  Britton,  17  Kan.  625;  Allen  v. 
Merchants'  Bank,  22  Wond.  216.  34  Am. 
Dec.  289;  Daniel,  Neg.  Inst  9  060.  But 
it  is  customary  for  him  in  protesting  a 
bill,  to  give  the  proper  notice  of  dis- 
honor. Proffatt,  Notaries,  §9  142,  143.  And 
in  many  of  the  states  the  law  merchant 
is  so  modified  that  he  is  required  to  give  no- 
tice. Formerly  his  certificate  might  not  be 
received  as  proof  of  the  protest  of  an  inland 
bill.  Case  ▼.  Heffner,  10  Ohio,  180.  By  9 
378  of  the  Code,  "every  notary  pubJic  is  re- 
quired to  keep  a  true  record  of  all  uoti'.'e^ 
given  or  sent  by  him,  with  the  time  and 
manner  in  which  the  same  were  fjpiven  or  sent, 
and  the  names  of  €ull  the  parties  to  whom 
tlie  same  were  given  or  sent,  with  a  copy  of 
the  instrument  in  relation  to  which  the  no- 
tice is  served,  and  of  the  notice  itself."  Sec- 
tion 379  requires  his  record  and  official  pa- 
pers to  be  filed  with  the  clerk  of  the  court 
upon  his  death,  resignation,  or  removal,  and 
provides  for  certified  copies.  Very  evident- 
ly this  is  for  the  purpose  of  perpetuating 
proof  of  the  notice  as  well  as  of  the  demand 
and  protest.  Section  3054  permits  a  notary 
to  "inform  the  indorser  or  any  party  to  be 
charged,  if  in  the  same  town  or  township, 
by  notice  deposited  in  the  nearest  po^toffice 
to  the  parties  to  be  charged,  on  the  day  of 
demand,  and  no  other  notice  shall  be  neces- 
sary to  charge  such  party.''  The  advantage 
in  having  an  inland  bill  protested  by  a  no- 
tary, and  notice  given  by  him,  is  uiat  the 
evidence  is  thus  perpetuated;  and  notice  to 
indorsers  living  in  the  same  town  or  town- 
ship may  be  given  by  mail,  instead  of  per- 
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eonally.  These  Bt&tutee  clearly  reooguize 
giving  notice  ae  a  part  of  the  notarr'B  offi- 
cial duty.  Indeed,  the  term  "protesr'  is  or- 
dinarily used  as  including  the  entire  pro- 
ceeding necessary  to  charge  indorsers.  No- 
taries are  nearly  always  resorted  to  for  this 
work,  and  the  owner  of  the  draft  may  be  as- 
sumed to  have  intended  this  course  to  he  pur- 
sued. As  said  in  Tieman  v.  Commer«Aal 
Bank:  "No  agent  oould  have  been  selected 
.  .  .  with  more  propriety  for  the  per- 
formance of  this  duty  than  one  whose  pro- 
fe3sion  and  office  were  calculated  peculiarly 
to  fit  him  for  its  discharge.  They  are  al- 
most universally  resorted  UJ  for  the  purpose. 
We  cannot  perceive,  therefore,  that  the  bank 
was  wantinff  either  in  the  degree  of  skill  or 
diligence,  vn&ich  is  required  under  such  cir- 
cumstances to  exempt  an  agent  from  lialiil- 
ity.*'    Baldwin  v.  Bank  of  Louisiana,  1  La. 


Ann.  13,  46  Ahl  Dec.  72;  Hyde  v.  Planters' 
Bank,  17  La.  560,  36  Am.  Dec  621 ;  Qmedes 
V.  Bank  of  Utica,  20  Johns.  384;  Bellemire 
V.  Bank  of  United  Slates,  4  Whart  105,  33 
Am.  Dec.  46,  1  Miles  (Pa.)  173;  Oitieens' 
Bank  v.  Howell,  8  Md.  530,  63  Am.  Dec.  714; 
Fisher  v.  State  Bank,  7  Blackf.  610;  Turner 
V.  Rogers,  8  Ind.  139. 

Bank  of  Lindshorg  v.  Oher,  31  Kan.  509, 
is  based  on  the  findinf^  that  the  statutes  of 
Kansas  dojiot  authorize  the  notary  to  give 
notice. 

Our  conclusion  rests  on  statutes  allowing 
a  notary,  as  such,  to  perform  this  duty. 
Surely  the  bank  acted  prudently  in  intrust- 
ing to  a  public  officer  the  doing  of  that  which 
was  incumbent  on  him  as  an  officer  of  the 
law  to  do. 

Affirmed. 
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Am  ordinanee  reavirfuff  a  license  for 
the  business  of  contracting  for  pub- 
lic iroric  Is  anconstltntlonal  because  It 
tends  to  create  a  monopoly  and  increase  the 
bnrden  of  property  owners,  where  the  stat- 
tTtcs  fequ!re  the  cost  of  Improvements  to  be 
aascescd  apon  abutting  owners  by  the  front 
foot. 

(January  81,  1899.) 

APPEAL  h^  complainant  from  a  judgment 
of  the  Circuit  Court  for  Jefferson  Cx>un- 
ty  in  favor  of  defendants  in  an  action 
brought  to  preivent  enforcement  of  an  ordi- 
nance imposing  a  license  tax  upon  the  busi- 
ness of  contracting  for  public  work.  Be* 
versed. 

Tho  facts  are  stated  in  the  opinion. 

Messrs.  Lane  Sc  Burnett  for  appellant. 

Messrs.  O*  A.  'Wilson  and  H.  iL  Stone 
for  appell( 


G-nffy,  J.,  delivered  the  opinion  of  the 
court: 

It  is  alleged  in  the  petition  in  this  action 
that  by  §  35  of  an  alleged  ordinance  of  the 
city  of  Louisville,  approved  April  1,  1896, 
entitled  "An  Ordinance  Providing  for  Cer- 
tain Licenses  for  the  Sinking  Fund  of  the 
City  of  Louisville,"  it  is,  among  other  things, 
ordained  that  every  person,  firm,  or  corpora* 
tion  engaged  in  the  business  of  contracting 
for  public,  municipal,  railroad,  or  bridge 
work  shall  pay  a  lioense  fee  of  $100  per  an- 
num; and  by  §  41  of  the  alleged  ordinance  it 

Nora. — ^For  provision  requiring  contractors  to 
employ  none  but  union  labor  as  increasing  bur- 
den of  taxpayers,  see  Adams  v.  Brenan   (111.) 
42  L.  R.  A  71& 
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is  ordained  that  "all  licenses  shall  be  paid 
for  in  advance  in  lawful  money  of  the  United 
States,  and  it  shall  be  unlawful  for  any 
firm,  person,  or  corporation  to  carry  on  the 
business,  occupation,  or  profession,  or  to  use 
or  to  exhibit  any  artides  herein  mentioned, 
in  the  city  of  Louisville,  without  first  having 
paid  the  lioense  herein  required  for  the 
same";  and  by  §  44  of  said  oordinance  it  is 
ordained  that  any  person,  firm,  or  corpora- 
tion violating  any  of  the  provisions  oi  this 
ordinance,  where  a  different  fine  hea  not  been 
provided  for,  shall  be  fined  not  less  than  $5 
nor  more  than  $100  for  each  offense;  .  .  .  " 
and  by  §  1  of  said  ordinance  it  is  ordained 
that  said  license  fee  shall  be  paid  to  the 
sinking  ftmd  oommiasioners  of  t^e  cit^  of 
Louisville  for  the  purpose  of  the  sinfiing 
fund  of  the  city  of  Louisville.  And  the  plain- 
tiff says  that  by  the  alleged  ordinance  no 
penalty  or  fine  is  prescriMd  other  than  is 
provided  in  §  44,  as  herein  set  out;  that 
plaintiff  is  engaged  in  the  business  of  im- 
proving by  original  construction  the  carriage 
way  of  public  streets  and  alleys,  and  of  im- 
proving by  original  construction  and  re- 
coDstruction  the  public  sidewalks  of  and  in 
the  city  of  Louisville.  It  is  further  alleged 
that  when  the  board  of  public  works  orders 
any  work  to  be  done  which  is  authorized  by 
order  of  said  board,  or  according  to  law  is 
to  be  performed  by  independent  contract, 
said  board  prepares  and  places  in  the  office 
of  said  depai'tment  a  complete  drawing  and 
specification  of  said  work.  Thereupon  eaid 
board  causes  a  notice  to  be  published  in  a 
newspaper  published  in  said  city  onoe  a  week 
for  two  weeks,  informing  the  public  of  the 
general  nature  of  the  work,  callmg  for  sealed 
proposals  for  said  work  by  a  day  not  earlier 
than  ten  days  after  the  first  of  said  publican 
tion.  "...  Said  board  shall,  if  a  sat- 
isfactory bid  be  received,  let  said  contract 
to  the  lowest  bidder."  It  is  further  alleged 
that  "improvements,"  as  apnlied  to  public 
ways,  shall  mean  all  work  and  material  used 
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upon  them  in  the  oogostruction  and  reoon- 
Btruction  thereof,  and  that  the  cost  of  the 
improvement  of  the  carriage  ways  in  the  con- 
struction and  reconstruction  thereof  shall  be 
apportioned  agfainst  and  paid  for  by  the  own- 
ers of  the  lots  in  the  tax  limits  thereof  as 
defined  in  said  acts,  and  the  improving  of 
sidewalks  and  improving  the  curbing  thereof 
by  original  construction  and  reoonetrucrion 
shall  be  apportioned  against,  and  paid  lor 
by,  the  owners  of  the  ground  fronting  the 
improvements  according  to  the  number  of 
front  feet  of  their  lots  fronting  the  improve- 
ments respectively.  It  is  further  alleged 
that  the  ordinance  aforesaid  is  void,  because 
it  is  in  violation  of  the  provisions  of  an 
act  approved  July  1,  1893,  in  this:  that 
^aid  ordinance  limits  the  right  to  contract 
in  the  city  of  Louisville  for  the  improve 'oent 
or  original  construction  of  the  carriage  waj<s 
of  the  streets,  and  lots  in  the  city  of  liouis- 
ville,  and  for  improvement  by  original  con- 
struction and  reconstruction  of  uie  public 
sidewalks  in  the  city  of  Louisville  to  such 
persons  only  as  may  pay  to  the  city  of  Louis- 
villc  a  bonus  for  such  privilege  in  the  shape 
of  $100  per  annum  as  a  license  so  to  do.  It 
is  further  alleged  that  the  ordinance  is  un- 
constitutional and  void,  because  it  limits  the 
right  to  submit  to  the  city  of  Louisville  pro- 
posals to  make  such  improvements,  and  lim- 
its such  proposals  to  such  persons  only  as 
pay  said  city  of  Louisville  $100  per  annum 
for  the  privilege  of  so  doing.  It  is  further 
averred  that  there  ie  in  law  no  such  organi- 
zation as  the  sinking  fund  commisisiomers  of 
the  city  of  Louisville,  and  that,  therefore, 
the  ordinance  re<]ULring  such  tax  to  be  ])aid 
to  such  corporation  is  null  and  void.  The 
petition  further  sets  out  the  fact  that  the 
plaintiff  was  prosecuted  in  the  city  court  of 
Louisville,  charged  with  the  offense  of  having 
violated  the  ordinance  complained  of,  and 
fined  therefor;  and  under  the  provisions  of 
§  163  of  the  act  approved  July  1,  1893,  for 
the  government  of  cities  of  the  first  class, 
this  plaintiff  brought  this  suit  in  the  Jeffer- 
son circuit  court,  law  and  equity  divi.^ion, 
and  prayed  for  a  writ  of  prohibition  restrain- 
ing tne  police  judge,  R.  H.  Thompson,  et  al,, 
from  further  prosecuting  said  case  against 
plaintiff.    A     demurrer     was    sustainei  to 

Slaintiff's  petition,  and  judgment  rendered 
ismi-ssing  the  same  and  denying  the  writ  of 
prohibition,  and  from  that  judgment  this  ap- 
peal is  prosecuted. 

It  is  earnestly  insisted  for  appcillant 
that  there  is  in  law  no  such  corporation  or 
organization  as  the  commissioners  ofthesink- 
ing  fund  of  the  city  of  Louisville.  That  tho 
expression  of  the  act  of  July,  1893,  which 
says  that  '^the  board  of  sinking  fund  com- 
missioners is  hereby  continued  under  the  ex- 
isting law,"  is  void,  and  of  no  effect,  and  is  in 
violation  of  §§  61-59  and  167  of  the  'in- 
stitution. But,  inasmuch  as  said  sinking 
fund  commissioners  are  not  a  party  to  this 
suit,  nor  does  it  appear  that  they  are  seek- 
ing to  enforce  the  collection  of  the  tax,  nor 
the  fine  imposed  by  the  police  court,  we  deem 
it  unnecessary  to  enter  into  a  discussion  as 
to  the  fact  whether  there  are  any  legal  com- 
missioners of  the  sinking  fund  of  the  city  of 
44  L.  R.  A. 


LouiBville.  From  the  allegations  made  in 
the  petition  it  seems  clear  to  us  that  the 
imposition  of  the  license  tends  to  increase  the 
expenses  incident  to  the  improvements  of  side- 
walks, streets,  etc.,  and  would  be  imposinsr 
additional  burdens  upon  property  ownera 
fronting  on  such  improvemente.  It  is  also 
manifest  that  the  imposition  of  such  a  li- 
cense is  inconsistent  with  the  general  law 
and  ordinance  providing  that  such  improve- 
ments or  work  should  be  let  to  the  lowest  re- 
sponaible  or  reliable  bidder,  and  for  that  rea- 
son must  be  held  to  be  illegal  and  invalid. 
It  is  manifestly  just  and  right  that  all  im- 
provements ma!de,  the  cost  of  which  is  to  be 
taxed  against  the  property  owners,  should 
be  made  at  the  least  possible  cost;  and  it  in 
equally  manifest  that  such  ordinance  as  the 
one  in  question  tends  to  leseen  the  number 
of  persons  who  would  be  inclined  to  file  bids 
or  propeeitione  for  doing  work,  and  tend:4 
to  create  a  monopoly  in  the  business  of  pub- 
lic works.  It  is  also  reasonable  that  the 
amount  paid  for  license  would  increase  the 
cost  of  the  improvements,  and  thus  the  prop- 
erty holder  would  be  made  to  pay,  not  only 
for  what  it  cost  to  make  the  improvements, 
but  also  to  pay  his  part  of  the  license  fee 
required  of  the  contractor,  which  would  be 
manifestly  unjust  and  illegal.  It  must  bo 
conceded  that  to  pay  for  the  improvements  ts 
BufTiciently  onerous  upon  the  property  holder, 
without  also  having  added  thereto  a  apccial 
license  to  the  city  as  a  privilege  to  the  f^on- 
tractor  to  do  the  work  and  charge  therefor. 
It  is  evidently  contrary  to  natural  justice 
that  a  city  should  order  improvements  to  be 
made  at  the  cost  of  the  abutting  property 
owners,  and  then  add  thereto  a  license  fee 
to  the  contractor  for  the  benefit  of  the  city 
at  large,  which  licenee  fee  the  contractor,  ac- 
cording to  the  well-known  rules  of  business^ 
will  estimate  in  the  sum  for  which  he  un- 
dertakes to  do  the  work.  That  suoh  license 
fees  as  that  under  consideration  tend  to  les- 
sen the  number  of  bidders,  and  consequently 
increase  the  coat  of  such  improvements  i» 
not  open  to  serious  question,  and  it  sccra^ 
to  us  unreasonable  that  the  city  should  order 
improvements  to  be  made,  and  then  impose  a 
license  tax  upon  the  party  who  imdertakes 
to  do  the  work.  Hence  it  follows  that  any 
ordinance  or  act  of  the  legislatare  author- 
izing or  imposing  any  such  license  fee  is  un- 
constitutional and  invalid.  The  prohibi- 
tion asked  for  should  have  been  granted. 

For  the  reasons  stated,  the  jt^gment  ap- 
pealed from  is  reversed,  and  the  cause  re- 
manded, with  directions  to  award  the  writ 
of  prohibition,  and  for  proceedings  oooAist- 
ent  herewith. 


John  A.  COUCHMAN  et  aZ.,  Appta,, 

V. 

E.  J.  COUCHMAN  et  al. 
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A    county    court    liaa    no    Jurisdiction 
after  tlte  end  of  tlic  term  at  which  It 

Note. — As  to  the  power  to  review  a  decision 
rejecting  a  portion  of  a  will  from  probate,  tee 
Shaw  V.  Camp  (111.)  36  L.  R.  A  112.- 
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admitted  a  will  to  probate  to  admit  a  oodl- 
ell  whlcb  If  entirely  inconsistent  with  the 
original  will,  where  the  statutes  provide  for 
TAcatlng,  reversing,  or  ann ailing  a  decree  pro- 
bating a  will  only  by  appeal  to  the  circuit 
court  or  application  to  equity  to  Impeach  the 
judgment. 

(November  16.  1808.) 

APPEAL  by  contestants  from  a  judgment 
of  tiie  Court  of  Common  Pleas  lor  Cisu'k 
Loiinty  atiirming  a  judgment  of  the  County 
Court  admitting  to  probate  an  alleged  codicil 
lo   the   will  of  B.  W.  Couchman,  deceascKl. 

The  facts  are  stated  in  the  opinion. 

Messrs,  J.  T.  Shelby,  George  B.  Ifel- 
■oia,  and  Gibson  Taylor,  with  Mr,  B.  F. 
Biaekaeri  for  appellants : 

The  mere  fact  of  making  a  subsequent  tea- 
tauientary  paper  does  not  work  a  total  revo- 
cation of  a  prior  one,  unless  the  later  express- 
ly or  in  elftct  revokes  the  former,  or  the  two 
be  incapable  of  standing  together. 

If  a  subsequent  testamentary  paper  be 
partially  inconsistent  with  one  of  an  earlier 
date,  then  such  latter  instrument  will  revoke 
the  iormer  as  to  those  parts  only  where  they 
are  inconsistent. 

1  Wms.  £xrs.  6th  Am.  ed.  p.  199. 

Probate  is  absolute,  conclusive,  and  ex- 
clusive after  being  made  by  the  proper  county 
court  in  obedience  to  the  formalities  of  the 
st&tute,  and  no  paper  of  a  testamentary 
character,  whether  it  be  in  form  an  original 
will,  or  a  codicil,  or  addition,  formal  or  in- 
formal to  the  previous  will,  can  ever  be  of- 
fered in  evidence,  unless  it  not  only  has  been 
{probated,  but  it  also  constitutes  a  part  of  the 
ast  will  and  testament  of  the  decedent. 

The  whole  last  will  and  testament  of  the 
testator  miurt  be  offered  for  probate.  No 
matter  how  many  separate  instruments  of  a 
testamentary  nature  have  been  executed  by 
the  testator,  all  such  as  can  stand  together, 
and  be  each  partially  operative  constitute  the 
true  last  will  and  testament  of  the  decedent. 

Masierman  v.  Maherly,  2  Hagg.  Eccl.  Rep. 
235;  Bioddari  v.  Grants  I  Macq.  H.  L.  Cas. 
163;  Richards  v.  The  Queen's  Proctor,  18 
Jar.  640;  Sandford  v.  Vatighan,  1  Phillim. 
Eecl.  Rep.  39  and  128;  Barley  v.  Bagshaw, 
2  Phillim.  Eccl.  Rep.  48 ;  Hitchins  v.  Wood, 

2  Moore,  P.  C.  C.  355;  Re  Forman,  64  Barb. 
274,  Tucker  (N.  Y.)  205;  Tonnele  v.  Hall,  4 
N.  Y.  140:  Phelps  v.  Rohhins,  40  Conn.  250; 
Van  Wert  v.  Benedict,  1  Bradf.  114;  TFi- 
kofTs  Appeal,  15  Pa.  281,  53  Am.  Dec.  597; 
In  Goods  of  Oraham,  3  Swab.  &  T.  69 ;  Qcaves 
V.  Price,  3  Swab.  &  T.  71 ;  In  Goods  of  Budd, 

3  Swab.  A  T.  196;  Birks  v.  Birks,  4  Swab.  & 
T.  23;  Lemage  v.  Goodhan,  L.  R.  1  Prob.  & 
Div.  57 ;  In  Goods  of  Vickalls,  4  Swab.  A  T. 
40;  Gladstone  v.  Tempest,  2  Curt.  Eccl.  Rep. 
650. 

No  statute  contains  any  provision  for  the 
separate  probate  of  a  codicil,  and  unless  it  is 
received  and  probated  as  a  part  of  a  pre- 
existing will  and  merely  supplementary 
thereto,  there  is  no  authority  ^ven  and  no 
tribunal  invested  with  jurisdiction  under  the 
statute  to  grant  such  paper  a  separate  pro- 
bate. 
44  L.  R.  A. 


Aa  the  will  indubitably  disposes  of  the 
whole  of  the  testator's  estate,  and  as  the 
codicil  was  not  offered  and  probated  as  a  part 
of  the  will,  the  effect  Qf  tne  probate  of  the 
will  alone  was  undoubtedly  to  reject  the 
codicil. 

When  once  the  probate  court  of  Kentucky 
has  pronounced  in  favor  of  any  instrument 
as  the  la^t  will  and  testament  of  a  decedent, 
that  judicial  fiat  is  conclusive  and  final  un- 
til the  san>e  is  set  aside  by  reversal  or  an- 
nulment, or  suspended  by  supersedeas. 

Hardy  v.  Hardy,  20  Ala.  526;  Watson  v. 
Turner,  89  Ala.  220;  AdbiVs  Estate,  My- 
rick's  Prob.  Cal.  Ct.  Rep.  206. 

The  tendency  of  modern  legislation  and 
modem  decisions  is  to  invest  the  judicial  act 
of  probatirg  a  will  with  absolute  conclusive- 
ness, save  on  appeal  within  a  limited  period. 

Re  Btrauh,  49  N.  J.  Eq.  264;  Bent  v. 
Thompson,  5  N.  M.  408;  Re  Storey,  120 
111.  244;  State  v.  MoGlynn,  20  Cal.  233,  81 
Am.  Dec.  118. 

If  the  codicil  was  duly  executed  and  in 
testator*s  possession  the  law  presumed  that 
he  canceled  it,  if  not  found  after  his  death. 

Broum  v.  Broum,  8  Ei.  &  Bl.  875,  note; 
Baptist  Church  v.  Robbarts,  2  Pa.  110;  Weeks 
V.  McBeth,  14  Ala.  474;  Holland  v.  Ferris, 
2  Bradf.  334;  Bulkley  v.  Redmond,  2  Bradf. 
281 ;  Loxley  v.  Jackson,  8  Phillim.  Eccl.  Rep. 
376;  Belydr  v.  Helyar,  1  Lee,  Eccl.  Rep.  472; 
Davies  v.  Davies,  1  Lee,  Eccl.  Rep.  444 ;  LiU 
lie  V.  Lillie,  3  Hagg.  Eccl.  Rep.  184;  1  Wmf. 
Exrs.  p.  379 ;  Grant  v.  Grant,  1  Sandf.  Oh. 
235;  Voorhees  v.  Voorhees,  39  N.  Y.  463,  100 
Am.  Dec.  458;  Martin  v.  Laking,  1  Hagg. 
Feci.  Rep.  244 ;  Davis  v.  Davis,  2  Add.  Eccl. 
Rep.  224;  In  Goods  of  Thomton,2  Curt. Eccl. 
Rep.  913. 

This  presumption  prevails  unless  a  fraud- 
ulent suppression  is  proved. 

Idley  V.  Bowen,  11  Wend.  227,  1  Edw.  Ch. 
148 ;  Buckley  v.  Redmond,  2  Bradf.  281 :  Hol- 
land V.  Ferris,  2  Bradf.  334 ;  Re  Clark,  Tuck- 
er (N.  Y.)  445. 

Messrs.  Beokner  ft  Jovett,  for  appel- 
lees: 

Courts  of  eauity  have  no  jurisdiction  to 
establish  lost,  aestroyed,  or  suppressed  wills. 

Thompson  v.  Beadles,  14  Busn,  47. 

In  matters  of  probate,  county  courts  have 
exclusive  jurisdiction. 

Jacobs  V.  Louisville  d  N,  R,  Co.  10  Bush, 
208. 

Section  28,  chap.  113,  Gen.  Stat.,  provides 
that  no  will  shall  be  received  in  evidence  un- 
til it  has  been  allowed  and  admitted  td  rec- 
ord by  a  county  court. 

Montgomery  v.  Miller,  4  B.  Mon.  471; 
Thomas  v.  Arthur,  7  Bush,  245. 

The  county  court  may  without  summoning 
anv  party  proceed  to  probate  and  admit  a 
will  to  record  or  reject  the  same. 

Gen.  Stat  chap.  413,  §  36. 

A  codicil  is  a  part  of  a  will. 

County  courts  have  no  power  to  revise  at  a 
subsequent  term  the  final  orders  made  by 
them  at  a  previous  term. 

Taylor  v.  Tibbatts,  13  B.  Mon.  186. 

A  codicil  known  to  exist  at  tiie  time  of  the 
probate    of    the    will    might   be   thereafter 
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provea  and  recorded  as  an  appendage  to  the 

AAfVYA     will    ** 

Reed*8  Will,  2  B.  Mon.  80. 

The  couuly  court  is  to  proceed  in  the  hear- 
ing of  questionfl  of  probate  upon  original  evi- 
dence. 

Thompson  v.  Beadlea,  14  Bush,  40. 

The  question  as  to  the  sufficiency  of  the  or- 
der admitting  this  codicil  to  probate  was 
never  questioned  until  it  had  become  too  late 
to  take  the  course  which  appellants  now  in- 
sist was  the  only  proper  one  to  have  pursued. 

McCarty  v.  McCarty,  8  Bush,  608. 

A  codicil  is  a  part  of  a  will,  just  as  a  para^ 
graph  or  a  clause  is  a  part. 

3  Am.  &  £ng.  Enc.  Law,  p.  202;  Beall  r. 
Cunningham,  3  B.  Mon.  303,  30  Am.  Dec. 
460 ;  Youse  v.  Forman,  5  Bush,  348. 

On  the  theory  of  the  appellants'  counsel, 
the  only  wav  to  get  a  codicil  to  record  would 
be  to  appeal  from  the  order  of  probate,  and, 
offering  the  codicil,  have  the  judgment  ap- 
pealed from  reversed,  and  the  will  and  codicil 
ordered  to  be  probated  by  the  circuit  court 
as  the  last  wiU.  After  this  has  been  done, 
suppose  another  codicil  found  even  within 
the  period  fixed  for  taking  an  appeal.  Would 
not  the  right  to  appeal  have  been  exhausted? 
And  yet  can  it  be  said  that  a  part  of  the  will 
can  be  ignored  because  it  may  not  be  probated 
except  through  the  circuit  court,  which  has 
exhausted  its  powers  in  the  premises? 

Davis  V.  Tauly  6  Dana,  53;  Armstrong  v. 
Armstrong^  14  B.  Mon.  333. 

The  circuit  court  is  not  a  court  of  proba^ 

Moore  v.  Smith,  88  Ky.  155. 

A  jury  may  find  one  part  of  a  paper  pro- 
duced to  he  the  testators  will,  and  that  an- 
other part  was  procured  through  undue  in- 
fluence, and  therefore  not  a  part  of  his 
will. 

Randolph  ▼.  hampkin,  00  Ky.  654,  10  L. 
R.  A.  87. 

It  certainly  cannot  be  maintained  that  in 
all  cases  where  the  probate  court  has  ad- 
mitted to  probate  a  paper  purporting  to  be  a 
last  will  and  testament,  it  has  thereby  fully 
exercised  its  entire  jurisdiction  over  the  sub- 
ject of  testamentary  disposition  of  the  de- 
cedent's estate. 

Schultz  V.  SchultZy  10  Gratt.  373,  60  Am. 
Dec.  335;  Reed's  Will,  2  B.  Mon.  80;  Waters 
V.  Stickney,  12  Allen,  18,  00  Am.  Dec.  122; 
Ryno  V.  Ryno,  27  N.  J.  Eq.  522. 

White,  J.,  delivered  the  opinion  of  the 
court: 

B.  W.  Couchman  died  August  12,  1887,  in 
Clark  county,  Kentucky.  August  22,  1887, 
at  the  regular  term  of  the  Clark  county 
court,  his  will,  bearing  date  January  4,  1886, 
was  admitted  to  probate.  By  this  will  the 
testator  devises  to  his  wife,  appellee  E.  J. 
Couchman,  $3,000  cash,  nnd  sufficient  to  pur- 
chase  horse,  harness,  and  carriage.  This  to 
be  absolute.  He  also  gave  to  his  wife,  dur- 
ing widowhood,  his  home  farm,  and  the  div- 
idends on  certain  stock  in  turnpikes.  He 
gave  to  hid  niece  Amanda  $3,000 ;  to  the  Bible 
College  of  LexingtoTi,  $500 ;  also,  to  the  For- 
eign Christian  Missionary  Society,  $500; 
also,  provided  for  the  purchase  of  a  scholar- 
ship in  the  Midway  Orphan  School ;  also,  de- 
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vised  to  his  brothers  and.  sisters  $100.  He 
then  directs  that  all  the  remainder  of  his  es- 
tate shall  be  divided  equally,  per  cmpita, 
among  his  nephews  and  nieces,  and,  to  the 
end  that  an  equal  division  may  be  had,  he  di- 
rects his  executors  to  sell  and  convey  his  real 
estate,  except  the  home  place,  devised  to  his 
wife.  He  then  provides  that,  upon  the  mar- 
riage or  death  of  his  wife,  the  farm  and  turn- 
pike stock  devised  to  her  shall  be  sold  and  the 
proceeds  divided  as  general  estate  devised  to 
nis  nephews  and  nieces.  He  appoints  his  wife, 
E.  J.  Couchman,  his  brother,  John  A.  Couch- 
man, and  his  friend  R.  T.  G.  Bush,  as  ex- 
ecutors. This  bears  date  January  4,  1886. 
Within  a  year  after  the  probate  of  this  will 
the  widow,  E.  J.  Couchman,  renounced  the 
will,  and  elected  to  take  under  the  law.  On 
August  26,  1880,  the  widow,  Elizabeth  J. 
Couchman,  propounded  for  probate  a  paper 
purporting  to  be,  in  substance,  a  codicil  to 
the  foregoing  will;  it  being  alleged  thai  the 
original  wai*  lost  or  destroyed.  This  paper 
was  probated  as  a  codicil  by  the  Clark  coun- 
ty court,  September  23,  1880,  and  reads:  "1, 
B.  W.  Couchman,  do  make  and  publish  this 
codicil  to  my  last  will  and  testament,  as  fol- 
lows, to  wit :  (1)1  give  to  my  wife,  Eliza- 
beth J.  Couchman,  the  home  place,  to  have 
and  to  hold  in  fee  simple,  and  the    Curry 

f»lace,  to  have  and  to  hold  during  her  natural 
ife,  and  after  her  death  to  go  to  such  of 
my  blood  kin  as  she  may  designate  dur- 
ing her  life,  by  will  or  otherwise.  (2)  I  de- 
sire my  said  wife,  in  addition  to  the  three 
thousand  dollars  given  to  her  in  mv  will,  to 
have  a  sum  equiv^^it  to  the  rent  of  the  land 
derived  by  her  from  her  father's  estate,  and 
which  I  hnve  used,  or  received  rent  from, 
since  it  became  her  property."  It  is  claimed 
that  this  codicil  was  written  in  July,  1887, 
shortly  before  B.  W.  Couchman  died.  At  the 
time  this  codicil  was  probated  there  had  never 
been  an  appeal  or  other  proceeding  seeking 
to  reverse,  supersede,  or  annul  the  order  pro- 
bating the  will,  made  August  22,  1887.  x^or 
does  it  appear  by  this  record  that  the  judg- 
ment of  probate  of  the  will,  of  August  22, 
1887,  has  ever  been  appealed  from,  super- 
seded, or  annulled.  From  the  order  and  judg- 
ment probating  the  codicil  dated  September 
23,  1880,  an  appeal  was  prosecuted,  to  the 
court  of  common  pleas  of  Clark  county  in 
July,  1802.  The  trial  in  the  circuit  court  of 
Clark  county  resulted  in  a  judgment  probat- 
ing the  codicil,  and  from  that  judgment, 
after  motions  for  new  trial  had  been  over- 
ruled, this  appeal  is  prosecuted. 

This  record  is  very  voluminous,  and  con- 
tains numerous  exceptions  to  the  admission 
and  exclu.^ion  of  testimony,  and  exceptions 
to  the  giving  and  refusing  instructions  to  the 
jury,  and  other  errors  of  the  trial  court. 
Among  the  questions  raised  by  counsel,  and 
urged,  is  the  contention  by  appellants  that 
the  judgment  of  the  county  court  admitting 
to  probate  the  original  will  of  B.  W.  Couch- 
man was  a  bar  to  the  subsequent  proceeding 
to  probate  the  codicil  in  the  ooimty  court, 
and  that,  subject  to  review  in  a  trial  de  novo 
of  an  appeal  from  it  to  the  circuit  court,  it 
was  absolutely  conclusive.  On  behalf  of  ap- 
pellees it  is  contended  that  the  codicil  being 
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oierely  an  appendage  to  the  will,  and  ita  pro- 
bate depencung  on  the  probate  of  the  will 
its^,  the  order  and  judgment  of  probate  of 
ihe  will  were  not  final  and  oondusiye  as  to 
ihe  codicil;  in  other  words,  that  the  jurisdic- 
tion of  the  county  court  as  to  probate  was 
not  exhausted  till  the  whole  will  was  probat- 
ed, and  that  this  includes  all  codicils.  The 
county  court  and  the  circuit  court  neces- 
sarily took  the  appellees'  view  of  the  law  on 
this  <|uestion. 

This  question  has  never  been  passed  on  by 
thia  court,  and  is  one   of   first  impression. 
Counsel  for  appellees  have  cited,  as  tending 
to  support  their  position,  the  case  of  Reed's 
WiU,  2  B.  Mon.  79,  where  Chief  Justice  Rob- 
ertson usea  this  language :     "A  codicil,  dated 
in  1840,  and  providing  for  the  transporta- 
tion of  the  emancipated  persons  to  Liberia, 
•or  th«  sale  of  them  in  the  event  of  their  re- 
fusal to  be  thus  transported,  has  not  been 
proved  or  offered  for  probate;  and  therefore 
the  only  purpose  of  noticing  it  in  this  opinion 
is  to  suggest  that  it  may  m  hereafter  proved 
and  recorded  as  an  appends^e  to  the  will,  if 
in  fact  it  was  legally  published,  and  the  tes- 
tator was  competent  at  the  time  of  its  publi- 
•cation."    We  are  also  referred  to  the  case  of 
Sehultz  V.  Schultz,  decided  by  the  court  of 
appeals  of  Virginia,  reported  in  10  Gratt. 
358,  60  Am.  Dec.  335,  as  su^^taining  this  posi- 
tion of  appellees.    In  that  case  the  court  said 
at  page  373 :  "1  think  it  certainly  cannot  be 
maintained  that,  in  all  cases  where  the  pro- 
bate court  has  admitted  to  probate  a  paper 
purporting  to  be  a  last  will  and  testament. 
It  has  thereby  fully  exercised  its  entire  juns- 
4ict]on  over  the  subject  of  the  testamentarr 
^disposition  of  the  decedent's  estate.    To  af- 
firm this  proposition  would  be,  in  certain 
cases,  so  far  as  the  probate  court  is    con- 
cerned, to  compel  a  man  to  die  intestate  as 
to  part  of  his  estate,  though  it  mi^ht  have 
been  his  deliberate  and  expredsed  intention 
to  dispose  of  the  whole.    A  man's  last  will 
must  not  of  necessity  be  confined  to  one  tes- 
tamentary paper.    It  may  consist  of  several 
different  testamentary  papers,  of    different 
dates,  and  executed  and  attested  at  different 
times.     It  cannot  be    indispensable,    either, 
thfut  they  should  be  propounded  in  the  court 
of  probate  at  the  same  time.    If  a  will  has 
been  produced  and  admitted  to  probate  in 
the  proper  court,  and  subsequently  another 
testamentary  paper  be  found,  purporting  to 
bo  a  oodicil  to  the  former,    it    cannot    be 
doubted  that  the  probate  court  could  also  re- 
<'eive  and  admit  it  to  probate  at  a  subsequent 
period,"— citing  Reed'8  Will,  2  B.  Mon.  80. 
It  ma^  be  remarked  here  that  the  decision  of 
the  Virginia  court  in  the  above  case  was  by 
a  divided  court, — ^two   dissents:    also,    that 
there  was  no  question  of  codicil  before  it,  but 
the  contest  was  between  two  complete  wills. 
That  statute  governing  the  probation  of  wills 
at  the  time  of  the  Schultz  Oaae  was  the  same 
as  our  statute  at  the  time  of  the   case   of 
Reed^B  Will,  our  statute  being  copied  from 
that  of  Virginia.    The  statute  in  force  at 
the  time  of  Seed's  Will,  after  providing  that 
the  cotinty  courts  shall  have  power  to  hear 
and  determine  all  causes,  suits,  and  contro- 
versies testamentary  arising  within  their  re- 
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spective   jurisdictions,    provides     (|     11): 
"When  any  will  shall    be   exhibited   to   be 
proved,    the   court   having   jurisdiction   as 
aforesaid,  may  proceed  immediately  to  re- 
ceive the  proof  thereof,  and  ^rant  a  certifi- 
ca/te  of  such  proljate;  if,  however,  any  per- 
son interested  shall  within  seven  years  aiter- 
wards,  appear,  and  by  his  bill  in  chancery 
contest  the  validity  of  the  will,  an  issue  shall 
be  made  up  whether  the  writing  produced 
be  the  will  of  the  testator  or  not  which  shall 
be  tried  by  a  jury,  whose  verdict  shall  be 
final  between  the  parties,  saving  to  the  court 
a  power  of  granting  a  new  trial  for  good 
cause,  as  in  other  trials;  but  no  such  party 
appearing  within  the  time,  the  probate  shall 
be  forever  binding;  saving  also  to    infants 
and  femes  covert  and  persons  absent    from 
the  state,  or  non  compos  mentis^  the  like  pe- 
riod after  the  removal  of  their  respective  dus- 
abilities.*'     1  Litt.  Laws,  p.  613.    Under  the 
statute,  this  court,  in  the  case  of  WelWe  WiU^ 
5  Litt  (Ky.)  273,  held  that  the  decision  of 
a  county  coiUTt  on  the  validity  of  a  will, 
whether  for  or  against  the  will,  is  a  bar  to 
any  subsequent  proceedings  thereon  before 
that  court;  that  the  remedy  is  by  writ  ol  er- 
ror, or  by  bill  in  chancery,  within  the  stat- 
utory period.    It  was  also  held  in  McMillin 
V.  McMillin,  7  T.  6.  Mon.  564,  that,  after  the 
lapse  of  seven  years  from  the  probate,  the 
will  could  not  be  successfully  assailed  in  eoui- 
ty,  unless  complainants  are  under  some  ais- 
8i)ility.     In  the  case  of  Taylor  v.  Tihhatts, 
13  B.  Mon.  177,  this  court,  after  quoting  the 
statute,  says:  "The  law  makes  no  provision 
for  a  retrial  in  the  same  court,  but,  instead 
of  permitting  that  to  be  done,  substitutes  a 
proceeding  in  a  court  of  equity  by  which  the 
validity  of  the  will  may  be  contested.    Tlie 
decision  of  the  court  of  probate  may  culso  be 
revised  in  a  superior  tribunal,  but  the  same 
court  has  no  power  at  a  subsequent  term  to 
set  aside  o*.  vacate  an  order  establishing  a 
will,  and  directing  it  to  be  recorded.     A  de- 
cision of  the  coui^y  court  upon  the  validity 
of  a  will  is  a  bar  to  a  renewal  of  the  contro- 
versy in  that  court  upon  the  same  subject- 
matter."    In  the  above  statute  there  is  no 
provision  that  the  order  or  judgment  of  pro- 
bate shall  be  binding  and  conclusive,  except 
after  the  lapse  of  seven  years,  as  quoted. 
By  Gen.  Stat  chap.  113,  §26,  it  is  provided: 
"Wills  shall  be  proved  before,  and  admitted 
to  record  by,  the  county  court  of  the  county 
of  the  testator's  residence."  By  %  21 1  "An 
appeal  may  be  taken  from  the  county  court 
to  the  circuit  court  of  the  same  county,  and 
thence  to  the  court  of  appeals,  from  every 
jud^ent  admitting  a  will  to  record  or  re- 
jecting it.     .     .     .    The  appeal  to  the  cir- 
cuit court  shall  be  within  five  years  after 
rendering  the  judgment  of  probate  or  rejec- 
tion in  uie  county  court,  and  prosecuted  to 
the  court  of  appeals  within  one  year  after  the 
final  decision  in  the  circuit  court."    Section 
28  provides:     "No  will  shall  be  received  in 
evidence  until  it  has  been  allowed  and  _ad- 
mitted  to  record  by  a  county  court;  and  its 
prolMute  before  such  court  shall  be  conclusive, 
except  as  to  the  jurisdiction  of  the  court,  un- 
til  tne  same  is  superseded,  reversed,  or  an- 
nulled."   Under  this  statute  this  court,  in 
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UoCarty  v.  McCarty,  8  Bush,  504,  said:     "A 
vrill  once  admitted  to  probate  by  the  ooimty 
court  mujt  be  contested  in  the  manner  point- 
ed out  by  the  statute.    This  special  proceed- 
ing is  adopted  and  regulated  oy  law  as  ap- 
plicable to  wills  alone,  and  the  remedies  af- 
forded in  such  cases  must  be  found  in  the 
statute,  and  nowhere  else.    There  is  no  pow- 
er given  to  the  county  court,  after  a  will  has 
been  admitted  to  record  or  rejected,  to  grant 
to  the  parties  a  new  trial,  or  at  a  subsequent 
term  to  annul  all  the  orders  made  in  regard 
to  the  case  at  a  previous  term.     The  rights 
of  parties  to  property  acquired  under  a  will 
would  be  almost  worthless,  if  a  county  court, 
-with  its  limited  jurisdiction  in  such  oases, 
could  try  and  retry  the  question  of  will  or 
no   will   whenever,   in   the  opinion   of   that 
court,  an  erroneous  judgment  had  been  ren- 
dered."    In  all  these  cases  supra  the  precise 
question  here  presented  was  not  before  the 
court,  nor  passied  on.    The  question  in  each 
of  those  cases  was  as  to  complete  wills.     In 
the  case  of  Reed's  Will  the  question  of  the 
probate  of  the  codicil  was   not  before   the 
court  for  decision,  and,  if  the  statute  in  force 
at  that  time  was  the  same  as  that  applicable 
to  the  case  at  bar, — which  it  is  not, — ^that 
part  of  the  opinion  in  the  Reed's  Will  Case 
would  not  be  binding,  as  it  was  obiter  purely. 
Counsel  lor  appellants  has  referred  us  to 
the  case  of  Hardy  v.  Hardy  (decided  by  the 
supreme  court  of  Alabama)    26   Ala.   524,* 
which    reads:     "The    act    of    1806     .     .     . 
provides  that,  when  any  will  has  been  ad- 
mitted to  probate,  it  may  be  contested  by 
any  person  interested,  by  bill  in  chancery, 
within  five  years  thereafter,  and  tha€  unless 
so  coivtesbed  it  shall  be  conclusive  and  bind- 
ing upon  all  parties, — extending,  however, 
to  infants,  married  women,    lunatics,   and 
persons  absent  from  the  state,  the  right  of 
oontestation  to  five  years  after  the  removal 
of  their  respective  aisabilities.     Under  this 
statute  the  probate  is  conclusive,  unless  the 
will  is  contested  in  the  mode  and  within  the 
time  fixed.     In  the  present  case  the  applica- 
tion is  to  establish  a  paper  which,  if  regarded 
as  a  will,  is  inconsistent  witn  the  provisions 
of  the  one  which  had  previously  been  admit- 
ted to  probate;  and,  as 'it  is  of  later  execu- 
tion, it  must  operate  as  a  revoca/tion  of  the 
former,  pro  tanto.  To  thi3  extent,    therefore, 
it  impeaches  the  validity  oi  tho  will  which 
had  been  established;   and,   if  admitted  to 
probate,  the  consequence  would  be  that  there 
would  be  two  wills  established,  inconsistent 
in  their  provisions.     It  was   to  avoid  such 
r^onsequences  that  the  statute  to  which  we 
have  referred  was  enacted.     The    paper    of- 
fered for  probate  impeaches  in  part  the  will 
already  admitted  to  probate,  and  this,  as  we 
have  seeTi.  can  only  be  done  in  the  mode  and 
within  the  time  prescribed  by  the  act."     We 
are  also  referred  to  the  case  of  Watson  v. 
'Junier,  89  Ala.  220,  where  the  court,  after 
citing  with  approval  the  Hardy  Case,  26  Ala. 
524,  said:     "To  establish  a  later  will  is  nec- 
essarily to  disestablish  a  former  one  already 
proved.  The  same  is  obviously  true  of  a  codi- 
cil, any  of  the  provisions  of  which  are  incon- 
sistent with   those  of  the    ^ill    itself.     To 
frove  a  codicil  is,  pro  tanto,  to  disprove  so 
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muoh  of  tL^e  probated  will  as  it  may  revokft 
or  jDodity,  The  distinction  is  one  of  extent, 
not  of  kind  or  Quality.  The  attempt  to  set 
aside  a  probatea  will,  therefore,  by  proving 
a  later  oint,  or  by  attaching  to  it  a  codicu 
with  inconsistent  provisions,  is  a  contest  of 
the  validity  of  the  former  will.  In  point  oi 
reason,  we  can  see  no  valid  distinction  in  the 
two  cases.  The  evil  results  flowing  from 
each  are  the  same, — «  like  violation  of  the 
repose  of  titles,  and  a  like  uncertainty  as  to 
the  conclusiveness  of  judicial  determina- 
tions." We  are  also  referred  to  the  case  of 
Adsit's  Estate,  Myrick*3  Cal.  Prob.  Ch.  Rep. 
266,  cited  in  Mr.  Freeman's  notes  to  Waters 
V.  Stickneyj  90  Am.  Dec.  137,  as  supporting 
this  doctrine;  but  the  case  is  not  accessible. 
This  court,  in  the  case  of  Hu-jhey  v.  Sidwell, 
18  B.  Mon.  260,  said:  "This  was  a  petition 
in  equity  brought  by  appellants  in  the  Mason 
circuit  court  to  annul  and  vacate  a  paper 
which  had  been  regularly  admitted  to  pro- 
bate by  the  county  court  of  Mason  as  the  last 
will  and  testament  of  Aaron  Sidwell,  de- 
ceased. .  .  .  The  paper  sought  to  be 
annulled  had  been  reffularlv  admitted  to  pro- 
bate as  the  last  will  of  the  decedent  by  a 
court  of  competent  jurisdiction;  and  the  or- 
der of  probate  establishing  the  will,  until  re- 
versed, superseded,  or  vacated  by  another 
tribunal  in  the  mode  prescribed  by  law^  was 
conclusive  between  the  parties.  It  is  a 
judgment  of  a  court  having  jurisdiction  over 
the  subject-matter,  and  cannot  be  assailed 
collaterally,  nor  revised  by  any  indirect  pro- 
ceeding. There  is  at  present  but  one  mode  of 
reaching  it,  and  that  is  by  appeal  to  the  cir- 
cuit court  of  the  county  where  the  order  was 
made."  In  the  case  of  Ahhott  ▼.  Traylor,  II 
Bush,  335,  this  court  said:  "This  was  a 
proceeding  in  equity  in  the  Franklin  circuit 
court  to  establish  the  alleged  last  will  and 
teztament  of  Jasper  Clayton,  deceased,  which 
it  is  charged  had  been  destroyed  or  sup- 
pressed. .  .  .  Prior  to  the  institution  of 
this  action  a  paper  purporting  to  be  the  last 
will  and  testament  of  said  Clavton  was  pre- 
sented to,  and  proved  in,  end  ordered  re- 
cord by,  the  Franklin  county  oourt,  a  tri- 
bunal wh>se  jurisdiction  i«  not  ouestioned. 
This  judgment  remains  unreversea,  and,  un- 
less affected  by  the  judgment  of  the  chancel- 
lor, is  to-day  in  full  force  and  effect.  .  .  . 
Now  it  is  clear  that  the  chancellor  has  no 
jurisdiction  to  vacate  or  modify  the  judg- 
ment of  a  county  court  admitting  a  will  to 
probate.  This  question  was  directly  decided 
m  the  case  of  Hughey  v.  SidweU,  18  B.  Mon. 
260.  There  is  but  one  way  in  which  such  a 
judgment  can  be  affected,  and  that  is  by  ap- 
peal to  the  circuit  court  of  the  county  m 
which  the  order  is  made.  Proceedings  in 
chancery  to  set  aside  or  vacate  wills  that 
have  been  admitted  to  probate  can  only  be 
maintained  in  two  classes  of  cases,  .  .  . 
and  not  in  these  cases  until  after  action  by 
the  circuit  oourt." 

We  are  of  opinion,  from  a  caieful  review 
of  these  authorities,  that  a  judgment  probat- 
ing a  will  in  the  coufoty  court  is  final  and 
conclusive,  except  it  be  vacated,  reversed,  or 
annulled  by  some  one  of  the  modes  provided 
by  the  statute.    The  first  mo^le  is  by  appeal 
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to  the  circuit  court  within  fiviB  years,  ftnd 
thence  to  this  court  within  one  year.    This 
remedy  is  exclusive  of  all  ethers  while  it 
may  be  invoked.    The  second  is  by  a  court  of 
equity  to  impeach  the  judgment  of  the  cir- 
cuit court,  as  provided  in  sections  35,  37, 
chap.  113,  Gen.  Stat.    This  right  of  appeal 
to  the  circuit  court  is  a  matter  of  rignt  to 
any  person  interested,  and  the  trial  had  in 
the  circuit  court  is  a  trial  de  novo,  witfliout 
rc;^rd  to  any  evidence  heard  or  offered  in 
the  county  court.    Neither  of  the  statutory 
remedies  provided  for  was  attempted  to  be 
used  in  thiS  case;  but  the  app^'llees  asked  the 
county  court,  two  yeoxs  after   the  original 
will  was  probated,  to  adroit  to  probate  the 
codicil   and  it  is  contended  that  the  county 
court  nad  jurisdiction  to  probate  this  codi- 
cil as  an  appendage  to  the  orisinal  will.    To 
this  we  do  not  assent.     While  codicils  can 
enly  be  probated  as  appendages  to  the  origi- 
nal wills,  and  may,  wiiere  not  in  any  way 
imcoBsisteni  with  the  original  will,  be  pro- 
hated  by  the  county  court  at  a  subsequent 
term  from  the  probation  of  the  original  will, 
▼et  in  this  case  the  codicil  propounded  is  en- 
tirely inconsistent  with  the  original  will.  The 
original  will  disposes  of  the  whole  of  the  es- 
tate of  decedent,  B.  W.  Couchman,  and  dis- 
tributes the  same  to  various  parties.    The 
codicil  practically  gives  all  of  his  estate  to 
his  wife.    The  parties  who  take  under  the 
original  will  are  entirely  ignored  in  the  codi- 
cil, ard  the  effect  of  the  judgment  probating 
the  codicil  would  be  to  annul  and  vacate  the 
former  judgment  of  probation, — ^at  least,  in 
no   far   as   the   two  are   inconsistent, — and 
would  devest  devisees  under  the  first  judg- 
■ftent  of  probation  of  title  to  property,  and 
▼est  the  title  in  devisees  as  provided  by  the 
codicil.    This  power  to  annul  and  vacsite  its 
former  judgment  of  prob^ition.  the  county 
court  did  not  have.    It  fo11r>\vR  that  the  judc;- 
wient  of  the  county  court  probating  the  codi- 
cil, being  not  within  its  jurisdiction,  was  er- 
r«)ncnu8,  if  not  void;  and  likewise  the  judg- 
ment of  the  circuit  court,  appealed  from,  pro- 
bating the  codicil,  was  erroneous,  and  must 
he  reversed.     Having  taken  this  view  of  the 
case,   it  becomes  unnecessary  to  determine 
many  questions  presented  in  the  record,  and 
nrevd  by  counsel  as  cause  for  reversal. 

Wherefore  the  fiidgment  in  reversed^  and 
the  cause  remanded,  with  directions  to  grant 
appellants  a  new  triul,  and  to  render  judg- 
ment reversing  the  jud^rment  of  the  county 
ronrt  admitting  the  codicil  to  probate,  and 
for  other  proceedings  consistent  herewith* 


Peter  BITZER,  Appi., 

V. 

R.  H.  THOMPSON,  Judge  of  Louisville  City 

Court,  et  al. 
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claims  against  a  city,  which  are  admitted  to 
be  Just  and  due,  but  which  are  not  paid  be- 
cause of  the  lack  of  funds. 

(January  31,  1899.) 

APPEAL  h^  complainant  from  a  judgment 
of  the  Circuit  Court  for  Jefferson  (Joun- 
ty  in  favor  of  defendants  in  a  proceeding 
brought  to  enjoin  the  enforcement  of  an  ordi- 
nance requiring  a  license  fee  for  engaging 
in  the  business  of  buying  city  claims.  He- 
versed, 

The  facta  are  stated  in  the  opinion. 

Meegre.  Lane  Sn  Buraett,  for  appel- 
lant: 

To  forbid  the  purchase  of  claims  except  by 
the  person  who  purchases  the  privilege  of 
so  doing  from  the  debtor  is  in  effect  to  im- 
pair the  value  of  its  own  obligations,  and 
makes  them  sell  for  less  than  they  otherwise 
would  sell  for. 

Applegate  v.  Ernst,  3  Bush,  651,  00  Am. 
Dec.  272. 

Mr,  S.  L.  Btone,  for  appellees: 

The  judgments  appealed  from  refusing  to 
prohibit  and  restrain  the  appellees,  as  the 
officers  of  tbe  police  court,  in  further  pro- 
ceeding to  collect  the  AneM  imposed  for  non- 
payment of  license,  as  provided  in  said  li- 
cense ordinance  of  April  1,  1896,  and  dis- 
missing the  appellants'  petitions  in  each  of 
these  cases,  were  correct  in  all  respects  and 
free  from  error. 

Second  Compilation  of  Ordinances  of 
Louisville  1897,  pp.  134,  135,  138,  S  H;  Ky. 
Stat  SS  3010,  3024;  SUte  Const  §  60,  sub- 
sees.  17,  51,166;  Elliott's  Digest  of  Charter  k 
Ordinances  of  Ix)uisville,  iTp.  242-250,  511- 
513,  933-936;  Burnett's  City  Code,  p.  701, 
§  35,  pp.  702-705;  Roberta  v.  Clay  City,  19 
Ky.  L.  Rep.  1046. 

Mr,  Charles  A*  Wilson  also  for  appel- 
lees. 

Gidfy,  J.,  delivered  the  opinion  of  the 
court: 

The  complaint  of  the  plaintiff  in  this  ac- 
tion is  that  the  city  of  Louisville,  by  an  or- 
dinance passed  1st  of  April,  1896,  ordained 
that  every  person,  firm,  or  corporation  who 
bought  claims  should  annuallpr  pay  a  license 
of  fl50  per  year  into  the  sinking  fund  of 
the  city  of  Louisville  for  the  purpose  of  said 
sinking  fund,  and  that  such  sum  of  $150 
should  be  paid  in  advance  in  lawful  money 
of  the  United  States,  and  any  person  violat- 
ing the  provisions  of  said  ordinance  ehould 
be  subject  to  a  fine  of  not  less  than  $5  nor 
more  than  $100;  that  prior  to  the  1st  of 
April,  1896,  the  plaintiff  had  been  engaged, 
and  is  now  engaged,  in  buying  claims 
against  the  city  of  Louisville,  which  the  city 
of  Louisville  admits  that  it  owes,  and  has 
not  paid  said  claims  because  it  has  not  the 
present  means  with  which  to  pay  same;  that 
he  has  heretofore  bought  no  claims  other 
than  those  against  the  city  of  Louisville,  and 
tliat,  so  far  as  the  ordinance  heretofore  re- 
feiicd  to  requires  this  plaintiff  to  pay  the 
sinking  fund  an  annual  income  of  $150  in 
advance,  or  at  all,  for  Uie  privilege  of  buy- 
ing such  claims  against  the  city  of   Lx)uis- 


142 


Kkhtuckt  Court  of  Affkaia. 


Jah.» 


yille,  it  is  void.  It  is  also  claimed  that  there 
is  no  euch  corporation  or  body  in  existence 
as  the  commissioners  of  the  sinking  fund  of 
Louisville.  It  is  furtlier  .averred  in  the  pe- 
tition that  the  ])laintifT  had  been  Aned  in  the 
police  oourt  of  Louisville  for  violation  of 
said  ordinance.  The  appellant  instituted 
this  action  under  §  103  of  an  act  approved 
tXuly  1,  1893.  fo*r  the  fyovcrnment  i»f  ciLio^  of 
the  first  ola^s,  for  the  purpose  of  obtaining 
a  writ  of  prohibition  against  tlie  appeiiee^ 
prohibiting  them  from  enforcing  the  collec- 
tion ol  the  fine  as-^essed  againsl  him  as 
aforesaid.  A  demurrer  w:ia  sut^tained  to  the 
petition,  and  same  dismissed,  and  the  writ 
of  prohibition  denied,  and  from  that  ju«ig- 
ment  this  appeal  is  prosecuted. 

It  is  insisted  ably,  and  at  great  length, 
that  there  is  no  such  corporation  or  institu- 
tion in  existence  as  the  commissioners  of  the 
sinking  fund  of  the  city  of  Louisville:  that 
tlie  piovision  in  the  said  charter  of  cities  of 
the  first  class,  which  it  is  claimed  continues 
or  creates  said  sinking  fund,  is  in  violation 
of  §§  51-59  and  167  of  the  Constitution. 
But,  inasmuch  as  the  said  sinking-fund  com- 
missioners are  not  parties  to  this  action, 
and  it  does  not  appear  that  they  are 
insisting  upon  the  payment  of  said  li- 
cense, nor  engaged  in  the  prosecution 
in  the  police  court,  we  <!eem  it  unnec- 
essary to  determine  whether  or  not  there 
is  any  such  institution  or  corporation 
as  the  commissioners  of  the  finking  fund 
of  the  city  of  Louisville.  We  are,  how- 
ever, of  opinion  that  the  ordinance  or  stat- 
ute which  requires  the  lir*cnse  to  be  paid  as 
a  condition  precedent  to  f^  citizen  buying  a 


claim  or  claims  is  unconstitutional  and 
void.  It  is  doubtless  true  that,  if  a  persoD 
was  engaged  in  the  general  business  of  brok- 
erage, or  making  it  his  business  to  buy  gen 
eral  claims,  it  would  be  competent  to  impose 
a  license  fee ;  but.  according  to  the  averments 
in  this  petition,  the  appellant  was  only  pur- 
chiising  claims  on  the  city  of  Louisville,, 
which  were  admitted  by  said  city  to  be  just 
and  due,  and  it  would  seem  that  it  would  be 
unreasonable  to  impose  a  license  tax  upon  a 
citizen  who  merely  wanted  to  buy  a  few 
claims,  or  some  of  a  particular  class,  as  an 
investment.  It  would  also  be  injurious  to 
the  claimant,  whose  claim  could  not  be  paid 
when  due.  to  require  a  tax  to  be  paid  to  the 
same  authority  who  owed  the  claim  ttefore 
the  purchaser  could  be  allowed  to  buy  the 
same.  The  tendency  of  such  a  license  would 
be  to  impose  a  hardship  upon  the  claimant 
as  well  as  upon  the  purchaser,  and  it  seem<« 
that  public  policy  forbids  the  imposition  of 
any  such  tax  or  restriction  in  regard  to  the 
purchase  of  such  claiius.  Such  license 
would  tend  to  lessen  the  value  of  the  claim 
which  the  city  had  urdertiken  to  pay  at  ma- 
turity, and  consequently  would  enable  the 
city  to  derive  a  profit  or  revenue  from  its 
own  laches,  and  would  tend  to  lessen  the 
number  of  claim  buyers,  and,  as  a  oon<%e- 
quence,  cheapen  the  claim  and  thereby 
wrongfully  injure  the  creditor  of  the  city. 
For  the  reasons  indicated,  f^ /tMfj/menf  ap- 
pealed from  is  reversedy  and  cause  remanded, 
with  directions  to  issue  the  writ  of  prohibi- 
tion prayed  for,  and  for  proceedings  oonsist- 
ent  herewith. 
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An  aMBlffninent  purporting  to  be  ■Isned 
by  the  mark  of  a  nvoman  boldtnR  an 
Insurance  policy  on  ber  bnsband** 
life,  and  delivered  with  the  policy  by  the 
hasband  to  his  creditor.  Is  not  sufDclently 
proved  nearly  twenty-flve  years  afterward,  by 
the  testimony  of  an  attesting  witness  to  the 


effect  that  he  certainly  saw  her  sign  tbe 
paper  or  he  would  not  have  pot  his  name 
there,  when  he  Is  nnable  to  recall  the  cir- 
cumstances or  the  place  of  the  alleged  sign- 
ing,— especially  when  there  is  no  proof  that 
she  made  or  authorised  the  delivery  of  the 
policy  to  the  alleged  assignee,  or  that  the 
assignment  was  read  or  explained  to  herr 
while  It  appears  that  she  could  not  read. 

(June  29,  1898.) 

APPEAL  by  plaintifif  from  a  decree  of  the 
Circuit  Court,  No.  2,  of  Baltimore  Civy 


NOTB. — Proof  of  signature  by  mark  when  at- 
teating  tcitnesaea  thereto  are  dead  or  cannot 
rememher  the  tranaactUm, 

I.  Of  teatator. 

a.  Where  the  atteatinn  irltness  4s  dead. 

b.  Where  the  attesting  toitness  is  forget- 

ful. 
II.  Of  maker  of  other  instruments. 

a.  Where  the  attestinn  witness  is  dead. 

b.  Where  the  attestinn  witness  is  forget- 

ful. 

I.  Of  testator. 

a.  Where  the  attesting  witness  is  dead. 

Where  the  attefting  witnesses  are  all  dead. 
44  L.  R.  A. 


proof  of  their  signatures  and  other  circum- 
stances corroborating  are  sufDclent  to  probate  a 
will  signed  by  mark  although  some  cases  sus- 
tain the  will  on  proof  of  the  signatures  of  the 
attesting  witnesses  only.  In  Goods  of  Clarke, 
1  Swab.  A  T.  22 ;  Lyons  v.  Holmes.  11  S.  C.  429. 
82  Am.  Rep.  483 :  Scott  v.  Hawks  (Iowa)  77  N. 
W.  467 :  Jackson,  Van  Dusen,  ▼.  Van  Dusen,  5- 
Johns.  144.  4  Am.  Dec  330. 

In  Goods  of  Clarke,  1  Swab.  &  T.  22,  it  was 
held  that  the  execution  of  a  will  was  proved 
where  It  was  signed  by  mark  and  both  of  the 
attesting  witnesses  were  dead,  and  the  handwrit- 
ing of  one  of  them  was  proved,  and  there  wa» 
olso  proof  that  the  testatrix  delivered  the  will  in 
a  scaled  envelope  to  one  of  the  executors.  Id 
whose  custody  It  remained  until  after  her  deaths 


See  also  45  L.  R.  A.  682 ;  47  L.  R.  A.  695. 
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in  favor  of  defendant  in  a  proceeding  brought 
to  recover  the  proceeds  of  a  life  insurance 
policy.     Reversed, 

The  facts  are  stated  in  the  opinion. 

Iteaars,  William  E.  Soliloesel  and 
Thomas  Xreland  Elliott^  for  appellant: 

The  alleged  assignment  by  John  Wienecke 
xms  no  aasignment  because  he  had  no  fur- 
ther interest  in  the  policy  after  naming  his 
wife  as  beneficiary  in  the  same. 

Elliott  V.  Bryaiiy  64  Md.  368;  Md.  Gods, 
Gen.  Laws,  arts.  23, 117 ;  Pratt  v.  Olohe  Mut, 
L.  Ins.  Co,  (Tcnn.)  17  S.  W.  352;  Bacon, 
Ben.  Soc.  §S  292,  294;  Bliss,  Life  Ins.  §  318; 
Harrison  v.  McConkey,  1  Md.  Ch.  34;  Richer 
V.  Charter  Oak  L.  Ins.  Co,  27  Minn.  196,  38 
Am.  Rep.  289;  Piloher  v.  Ifeuj  York  L.  Ins. 
Co.  33  La.  Ann.  332 ;  Pence  v.  Makepeace,  65 
Ind.  345;  Connecticut  Mut.  L.  Ins.  Co.  v. 
Baldunn,  15  R.  I.  106;  Whitridge  v.  Barrt/, 
42  Md.  140;  Mutual  L,  Ins,  Co,  v.  Stihhe,  46 
Md.  302. 

If  by  fraud  or  undue  influence  a  benefici- 


ary under  a  life  policy  is  induced  to  make  an 
assignment  of  such  beneficial  interest  in  th^ 
policy,  the  assignment  may  be  avoided. 

Mutual  Ben.  L.  Ins,  Co,  v.  W<iyne  County 
8av.  Bank,  68  Mich.  116;  Whitridge  v. 
Barry,  42  Md.  140;  Frank  v.  Mutual  L.  Ins, 
Co.  102  N.  Y.  266,  55  Am.  Rep.  807;  Mil- 
hcus  y,  Johnson,  21  N.  Y,  S.  R.  382;  Baoon, 
Ben.  Soc.  §  301 ;  Connecticut  Mut,  L,  Ins.  Co. 
V.  Westervelt,  52  Conn.  586;  Barry  v.  Brune, 
71  N.  Y.  261,  8  Hun,  395;  Barry  v.  Equitable 
Life  Assur.  Soc.  of  U,  8,  59  N.  Y.  587 ;  ilf c- 
Cutcheon's  Appeal,  99  Pa.  133;  Miller  v. 
Poioers,  119  Ind.  79,  4  L.  R.  A.  483. 

The  alleged  contract  or  assignment  is 
vague,  indefinite,  uncertain. 

The  contract  itself  must  be  clear,  certain^ 
definite,  and  mutual,  and  the  proof  to  sus- 
tain it  dear,  unequivocal,  and  satisfactory. 

Mundorff  v.  KiVboum,  4  Md.  466 ;  Owings 
V.  Baldtoin,  1  Md.  Ch.  120;  Story,  Eq.  Jur. 
§  764. 

The  alleged  assignment  is  no  assigpiment 


telling  him  "that  she  wanted  him  to  manage  for 
her." 

In  this  case  the  testatrix's  maiden  name  was 
written  at  her  mark  by  mistake,  instead  of  her 
real  name. 

And  where  the  subscribing  witnesses  to  a  will 
signed  by  mark  are  dead,  but  the  genuineness  of 
their  signatures  Is  proved.  It  is  not  necessary  to 
prove  the  testator's  request.  Scott  ▼.  Hawks 
(Iowa)  77  N.  W.  467. 

In  Iowa,  publication,  as  snch,  of  a  will  is  not 
reqnlr«*d  by  statnte. 

And  a  will  signed  by  mark  Is  sufficiently 
proved  to  go  to  the  jury  where  the  attesting 
witnesses  are  all  dead,  and  the  handwriting  of 
two  and  the  mark  of  the  third  are  proved. 
Jackson,  Van  Dusen,  v.  Van  Dusen,  6  Johns. 
144.  4  Am.  Dec.  330. 

Where  one  witness  Is  dead  the  will  may  be 
proved  by  the  suryiTing  witness,  and  proof  of 
the  handwriting  of  the  deceased  witness,  and 
other  corroborating  circumstances.  Nlckerson 
▼.  Buck,  12  Cosh.  882;  Stephens  ▼.  Stephens, 
129  Mo.  422:  Re  Dockstader.  6  Dem.  106;  Re 
Simpson,  2  Bedf.  29:  Re  Hyland.  68  N.  Y.  S. 
R.  798.  46  Alb.  L.  J.  209 :  Re  Smith.  61  Han. 
101 :  Re  Kane,  2  Connoly.  249 :  Re  Wilson,  76 
Hnn,  1 :  Re  Mdrphy.  15  Mis 2.  208. 

Some  cases  under  N.  Y.  Code  of  Civil  Pro- 
cednre  sustain  a  will  on  the  evidence  of  the 
lorrtvlng  witness  and  proof  of  the  handwriting 
of  the  deceased  witness.  On  this  question 
there  is  some  conflict  but  this  Is  held  by  the 
latest  decisions. 

So.  where  the  attesting  witness  to  a  will 
signed  by  the  testator  by  mark  Is  dead,  the  at- 
testation by  such  witness  is  then  to  be  shown 
by  proof  of  the  handwriting  of  the  witness,  and 
the  will  Is  valid  althongh  two  remaining  wit- 
nesses did  not  see  the  testator  make  his  mark. 
Nickerson  ▼.  Buck,  12  Cash.  882. 

The  court  said  it  is  not  necessary  that  the 
attesting  witnesses  see  the  testator  sign  his 
name,  as  the  signature  of  the  testator  may  be 
made  known  to  the  witnesses  in  other  modes, 
and  in  this  case  the  request  to  attest  the  will 
Is  sufficient. 

And  where  one  attesting  witness  to  a  will 
signed  by  mark  dies  before  probate  and  the  In- 
strument is  proved  by  two  other  attesting  wit- 
nesses, but  no  one  testifies  to  having  seen  the 
testator  make  his  mark,  the  will  is  valid  under 
Mo.  Bev.  Stat.  1889,  f  8870,  providing  that 
every  will  shall  be  in  writing  signed  by  the  tes- 
tator, or  by  some  person  by  his  direction  in  his 
\4  L.  R.  A. 


presence,  and  shall  be  attested  by  two  or  more 
competent  witnesses  subscribing  their  names  to 
the  win  in  the  presence  of  the  testator,  and  | 
6570,  providing  in  all  cases  where  the  written 
signature  of  any  person  is  required,  the  proper 
handwriting  of  such  person  or  his  mark  shall 
be  intended.  Stephens  v.  Stephens,  129  Mo. 
422. 

And  under  2  N.  Y.  Rev.  Stat.  59,  |  13,  pro- 
viding that  when  any  one  or  more  of  the  sub- 
scribing witnesses  to  a  will  shall  be  examined, 
and  the  other  witnesses  are  dead  or  reside  out 
of  the  state  or  are  insane,  then  such  proof  shall 
be  taken  of  the  handwriting  of  the  testator  and 
of  the  witnesses  so  dead,  absent,  or  insane,  and 
of  such  other  circumstances,  as  would  be  suf- 
ficient to  prove  the  will  on  the  trial  at  law,  a 
will  signed  by  mark  may  be  admitted  to  probate 
where  one  subscribing  witness  was  dead  and  the 
other  subscribing  witness  proves  that  the  stat- 
ute has  been  compiled  with,  and  this  Is  corrobo- 
rated by  three  other  persons.  Re  Simpson,  2 
Redf.  29. 

And  a  will  signed  by  the  testator  by  his  mark 
may  bo  probated  where  one  of  the  witnesses 
whose  handwriting  Is  proved  is  dead,  and  the 
other  attesting  witness  proves  the  execution  of 
the  will,  and  there  are  other  corroborating  cir- 
cumstances, under  N.  Y.  Code  Civ.  Proc.  |  2620, 
providing  that  if  the  subscribing  witness  whose 
testimony  is  required  is  dead,  the  will  may  be 
established  upon  proof  of  the  handwriting  of  the 
testator  and  of  the  subscribing  witness,  and  al- 
so of  such  other  circumstances  as  would  be  suf- 
ficient to  prove  the  will  upon  the  trial  of  an  ac^ 
tlon.  Re  Hyland,  58  N.  Y.  8.  R.  798, 
45  Alb.  L.  J.  209.  In  this  case  the  court 
said:  "While  it  Is  desirable  to  have  the 
testimony  of  both  witnesses  to  prove  the 
making  of  the  mark  by  a  testator,  yet  when 
one  cannot  be  produced,  and  no  other  persons 
were  present,  the  testimony  of  the  other,  if  his 
character  Is  unimpeached,  when  supported  by 
the  apparent  good  faith  of  the  transaction  and 
a  full  attestation  clause,  I  hold  to  be  sufficient." 

This  rule  Just  stated  was  adopted  in  Re  Wil- 
son, 76  Hun,  1,  where  it  was  held,  under  Code 
Civ.  Proc.  %  2620,  that  where  a  will  was  signed 
by  mark,  and  one  of  the  attesting  witnesses  was 
dead,  the  will  may  be  admitted  to  probate  where 
the  surviving  witness  testifies  to  the  proper 
publication  of  the  will  and  that  he  saw  the  tes- 
tator sign  his  marK  thereto. 

The  report  of  this  case  does  not  show  that 
the  handwriting  of  the  deceased  witness  was 
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er  absolute  sale,  because  it  is  not  a  substitu- 
tion of  beneficiaries. 

Insurance  Co.  of  N.  A.  ▼.  Oarland,  108  111. 
220,  9  111.  App.  671 ;  Barley  v.  Heist,  86  Ind. 
106.  44  Am.  Rep.  285;  Bovcen  y.  ifational 
Life  Aaao.  63  Conn.  460;  Palmer  y.  Merrill, 
6  Cush.  282,  62  Am.  Dec  782;  1  Addisou, 
Oontr.  698. 

All  RgreeiTients  to  be  executed  in  equity 
must  be  certain  and  defined,  equal  and  fair, 
and  proved  as  the  law  requires,  and  it  !•> 
enough  to  doubt  upon  any  one  of  these  points 
to  refuse  relief. 

Mundorff  v.  Kilhoum,  4  Md.  464;  Wada* 
viorth  V.  Manning,  4  Md.  60 ;  Wilka  v.  Bums, 
«0  Md.  68;  Hopkins  y.  Roberta,  54  Md.  317; 
Kraft  V.  Egan,  78  Md.  41;  Qill  v.  WeUa, 
59  Md.  492;  WiUiama  ▼.  Shipley,  67  Md« 
382. 

There  is  no  evidence  that  Caroline  Wien* 
ecke,  the  appellant,  ever  personally  or 
through  her  agent  or  by  her  order  delivered 


the  policy,  or  ever  knew  it  had  been  delivere^l 
to  Henry  Arbin. 

Pence  y.  Connecticii.t  Mut,  L.  Ina,  Co. 
(Ind.)  8  Ins.  L.  J.  746. 

The  relationship  of  husband  is  no  evidence 
that  he  was  authorized  to  assign  a  policy  by 
his  wife. 

Mutual  Ben.  L.  Ins,  Co.  v.  Wayne  County 
8av.  Bank,  68  Mich.  116;  Richard,  Ins.  i 
188. 

To  make  a  valid  aaeignment  there  must  be 
a  delivery  of  the  policy. 

Ballou  V.  OUe,  50  Wis.  614;  Demter  Sav. 
Bank  v.  Copeland,  /7Me.  263;  Falk  y.  Janes, 
49  N.  J.  Eq.  484 ;  Travelerai'  Ina.  Co.  v.  Heal- 
ey,  60  N.  Y.  S.  R.  151. 

The  burden  of  proving  the  alleged  assign- 
ment is  thrown  on  the  assignee;  it  is  not 
enough  that  the  defendant  holdis  possession, 
nor  that  the  transfer  was  apparently  execut- 
ed with  every  legal  formality,  nor  that  Uie 
delivery  was  made  by  one  who  might  be  sup- 


proved.  The  court  refused  to  follow  Re 
Beynolds,  4  Dem.  68;  Walsh's  Will,  Tucker  (N. 
Y.)  132.  and  in  effect  overrules  them,  and  cites 
ite  Phelps,  1  Connoly,  463,  as  ovverruled  by  the 
same  court  in  Re  Dyland,  68  N.  Y.  S.  B.  798,  45 
Alb.  L.  J.  209. 

And  a  will  slsaed  by  mark  may  be  admitted 
to  probate  on  proof  by  the  surviving  witness 
that  he  saw  the  testator  make  his  mark  and  the 
other  witness  attest  such  slims  tare,  and  further 
proof  of  the  handwriting  of  the  deceased  attest- 
ing witness.  Re  Murphy,  15  Misc.  208.  In 
this  case  the  proof  of  the  surviving  witness  was 
Bot  explicit  as  to  all  the  contents  of  the  will 
being  read  to  the  testatrix :  but  It  appears  from 
the  evidence  that  the  deceased  witness  did  read 
the  will  to  the  testatrix  and  that  she  knew  its 
contents  prior  to  Its  execution. 

And  where  the  testator  signs  by  mark,  and 
one  of  the  subscribing  witnesses  whose  signa- 
ture is  proved  is  dead,  the  making  of  the  will 
and  mark  may  be  proved  by  a  witness  other 
than  the  subscribing  witness,  and  by  corrobo- 
rating circumstances,  under  N.  Y.  Code  Civ. 
Proc.  I  2620.     Re  Smith.  61  Hun.  101. 

This  case  does  not  show  that  the  evidence  of 
the  surviving  subscribing  witness  was  used. 
The  court  said :  We  do  not  decide  that  a  sub- 
scribing witness  may  not  prove  the  handwriting 
by  a  mark  of  the  testator. 

And  where  an  attesting  witness  who  had 
drawn  up  a  will  signed  by  mark  was  dead,  and 
the  other  witness  proved  the  handwriting  of  de- 
ceased witness  and  the  due  execution  of  the  will. 
It  was  held  to  be  sufficiently  proved  under  N. 
Y.  Code  Civ.  Proc.  |  2620,  although  the  witness 
testified  that  he  had  signed  the  will  as  a  witness 
before  the  testatrix  had  made  her  mark.  Re 
Kane,  2  Connoly,  249. 

The  court  held  that  this  witness  evidently 
was  mistaken,  as  a  magnifying  glass  Indicated 
that  both  of  the  signatures  were  made  before 
that  of  the  witness  who  testified. 

And  a  will  signed  by  mark  may  be  admitted 
to  probate  where  one  of  the  attesting  witnesses 
is  dead  and  the  other  witness  testifies  that  he 
saw  testator  make  the  mark,  and  proves  the 
handwriting  of  the  other  under  N.  Y.  Code  Civ. 
Proc.  S  2620.     Re  Dockstader.  6  Dem.  106. 

But  there  are  several  New  York  cases  which 
have  denied  probate  In  cases  of  this  kind. 
These,  however,  have  been  disapproved  In  later 
cases,  and  are  of  doubtful  authority. 

In  Re  Porter,  1  Misc.  262.  it  was  held  that 
under  N.  Y.  Code  Civ.  Proc.  f  2620,  a  will  cannot 
be  admitted  to  probate  where  It  Is  signed  by 
44  L.  R.  A. 


mark  If  the  execution  of  the  mark  is  not  proved 
by  one  of  the  attesting  witnesses,  although  the 
handwriting  of  the  other  attesting  witness  who 
is  dead  is  proved. 

So,  It  was  held  In  Be  Phelps,  1  Connoly,  463 
(overruled  In  Re  Hyland,  68  N.  Y.  S.  R.  798). 
that  the  evidence  of  a  surviving  attesting  wit- 
ness to  a  will  signed  by  mark  Is  insufficient, 
where  there  is  no  corroboration  of  another  per- 
son who  saw  the  testator  make  his  mark. 

And  In  Walsh's  Will.  Tucker  (N.  Y.)  1S2. 
where  a  will  was  signed  by  mark  snd  one  of  the 
attesting  witnesses  was  dead  and  his  hsndwrit- 
Ing  was  proved  by  the  other  witness.  It  waa 
held  that  a  will  subscribed  by  mark  Instead  of 
by  handwriting  cannot  be  proved  at  all  If  one  of 
the  witnesses  cannot  be  produced.  The  oonrt 
said :  **The  statute  provides  that  where  one  or 
more,  or  all,  of  the  subscribing  witnesses  are 
dead,  ont  of  the  state,  or  Inssne,  proof  must  be 
taken  of  the  hsndwrltlng  of  the  testator  and  of 
the  absent  witness  or  witnesses  on  propounding 
the  will  for  probate." 

This  decision  was  under  2  N.  Y.  Rev  Stat.  | 
18.     See  Re  Simpson.  2  Redf.  29. 

But  referring  to  this  case  in  Re  Simpson,  2 
Redf.  20,  the  court  said :  *'I  am  not  willing  to 
follow  the  learned  surrogate  In  the  case  just 
noticed.  I  believe  he  has  overlooked  an  Impor- 
tant part  of  the  section  of  the  statute  to  which 
he  refers.** 

In  Re  Reynolds.  4  Dem.  68.  It  jras  held  that  a 
will  signed  by  mark  cannot  be  probated  on  proof 
of  one  subscribing  witness  and  proof  of  the 
handwriting  of  the  other  witness,  there  being 
no  other  evidence  as  to  the  signature  by  mark, 
under  Code  Civ.  Proc.  |  2620. 

This  was  on  the  ground  that  there  should  be 
more  than  one  witness  to  prove  the  mark  to  a 
will. 

Under  this  section  of  the  Code  of  Civil  Pro- 
cedure, a  will  executed  by  mark  cannot  be  ad- 
mitted to  probate  where  It  was  witnessed  by 
the  draftsman  since  deceased,  and  by  another 
witness  who  Is  afl^lcted  with  a  defective  mem- 
ory and  cannot  tell  what  occurred  at  the  time 
of  the  execution  of  the  alleged  will,  and  there 
Is  no  other  proof  of  other  persons  or  of  other 
circumstances  to  establish  Its  execution.  Wor- 
den  V.  Van  Gleson.  6  Dem.  237.  The  court  said 
in  this  case  that  If  other  witnesses  than  those 
subscribing  could  prove  the  execution  by  mark 
It  could  be  probated. 

This  was  affirmed  In  Re  Van  Gleson.  47  Hun. 
5,  on  the  ground  that  there  was  no  witness  to 
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to  be  antborized,  nor  that  value  was 
received, — all  these  will  confer  no  right  uii- 
1eB8  assented  to  by  the  party  in  interest. 

nine  &  Nichols,  Assignment  of  Life  Poli- 
cies, 24;  Pingrey  v.  National  L,  Ins,  Co,  144 
Mass.  374. 

Caroline  Wienecke  never  saw  the  allege^l 
ai^signment,  and  never  read  it  for  she  cannot 
rend;  she  therefore  oould  not  have  willinuly 
s^igned  it,  and  if  her  signature  was  obtained 
oy  fraud  or  misrepresentation,  then  she  is 
a  competent  witness. 

first  Ifat,  Bank  v.  Ecoleston,  48  Md.  145 ; 
State,  Cummings,  v.  Cass,  62  N.  J.  L.  77;  2 
Taylor,  Ev.  p.  808   (21). 

The  courts  will  not  allow  anyone  who  oc- 
cupies any  relation  to  another,  which  in- 
volves confidence  or  authoi  ity,  to  take  a  ben- 
efit at  the  expense  of  the  other,  without  the 
dearest  evidence  that  such  donor  or  promisor 
wa9  in  a  position  fully  to  comprehend  her 
ri^^hte. 

Snyder  v.  Jones,  38  Md.  546;  Highherger 


V.  Stiffler,  21  Md.  338,  83  Am.  Dec.  503; 
Todd  V.  Orove,  33  Md.  192;  Hatch  v.  Hatch, 
0  Ves.  Jr.  292;  1  Story,  Eg.  Jur.  §§  309,  317- 
319 ;  Baker  v.  Bradley,  7  De  G.  M.  &  G.  «21. 

Mr.  Albert  S.  J.  Owens,  for  appellee: 

Wit^  the  consent  of  her  husband,  a  mar- 
ried woman  may  assign  a  policy  of  insurance 
in  payment  of  her  husband's  debts. 

Dungan  v.  Mutual  Ben.  L.  Ins,  Co,  38  Md. 
242;  Whitridge  v.  Bofry,  42  Md.  150;  Emer- 
ick  V.  Coakley,  35  Md.  188. 

The  signature  of  the  wife  alone,  made  with 
her  husband's  consent,  to  an  assignment  of  a 
life  insurance  policy,  is  good  without  bis 
actually  joining  in  the  assignment. 

Whitridge  v.  Barry,  42  Md.  151. 

The  general  right  of  recovery  under  cir- 
cumstances similar  to  those  at  bar  is  aC- 
filmed  in  numberless  cases. 

Dufaur  v.  Professional  Life  Assur.  Co.  25 
Beav.  003 ;  Choume  v.  Baylis,  31  Beav.  351 ; 
Sioift  wRaihcay  Pass,  d  Freight  Conductors' 
Mut.  Aid  d  Ben.  Asso.  96  III.  309;  TraveU 


prove  that  the  testatrix  bad  signed  the  will  or 
said  that  she  had  signed  It. 

In  Re  Phelps.  1  Connoly,  463,  the  court  re- 
viewed these  cases,  and  substantially  followed 
them :  bnt  subsequently.  In  Re  Hyland,  58  N.  Y. 
S.  R.  708,  45  Alb.  L.  J.  209.  the  question  was 
reviewed  again  by  the  same  Judge,  who  had 
<:hangcd  his  opinion.  De  said  that  In  Re 
Walsh's  Will,  Tucker  (N.  Y.)  132.  It  was  held 
that  a  will  subscribed  by  mark  could  not  be 
proyed  If  both  the  subscribing  witnesses  could 
not  be  produced,  and  that  in  Re  Reynolds,  4 
Dem.  68,  the  same  was  held  on  account  of  ab- 
sence of  eTidence  other  than  the  snryiying  wit- 
ness as  to  the  deceased  making  his  mark,  and 
so  In  Worden  y.  Van  Gieson.  6  Dem.  237,  where 
the  sole  surylylng  witness  did  not  see  the  testa- 
tor make  his  mark  and  there  was  no  other  wit- 
ness, and  that  In  Re  Phelps.  1  Connoly.  463,  Af- 
firmed In  Re  Van  Oleson,  47  Hon,  5,  he  had  held 
that  the  will  could  not  be  proyed  by  the  sole 
snryiying  witness  In  the  absence  of  testimony 
of  others  who  were  present,  but  that  he  had  now 
changed  his  yiew  of  the  law,  and  as  the  ques- 
tion had  neyer  been  decided  by  the  court  of 
appeala  he  now  held  that  under  the  Code  a 
will  made  by  mark  may  be  proved  by  the  sur- 
yiving  witness  and  eyidenee  of  the  handwriting 
of  the  other  attesting  witness  If  dead,  and  by 
other  circnmstancea 

In  Edmonds  y.  Lewer,  11  Jur.  N.  S.  Oil,  It 
was  held  that  a  will  executed  by  mark  should  be 
refused  probate  where  the  draftsman  took  the 
whole  property  and  both  of  the  attesting  wlt- 
oesses  were  dead,  and  the  draftsman  had  failed 
to  produce  the  will  but  had  carried  It  with  him 
in  the  Crimean  war  for  several  years,  and  there 
was  lack  of  other  evidence  of  identification  of 
Che  testatrix. 

And  a  will  signed  by  mark  of  testator  cannot 
be  admitted  to  probate  where  one  of  the  attest- 
ing witnesses  is  dead,  and  the  only  proof  is  that 
of  the  other  attesting  witness,  who  does  not 
state  that  he  attested  at  the  request  of  the  tes- 
tator, and  it  Is  not  shown  that  the  testator 
knew  the  contents  of  the  paper.  Morrltt  y. 
iJouglass,  L.  R.  3  Prob.  A  Diy.  1.  42  L.  J.  Prob. 
N.  S.  10.  27  L.  T.  N.  S.  691.  21  Week.  Rep.  162. 

bu  Where  the  attesting  witness  is  forgetfuL 

Where  an  attesting  witness  to  a  will  signed  by 
mark  forgets  some  of  the  essentials  necessary  to 
Its  due  execution,  but  these  are  supplied  by 
44  L.  R.  A. 


other  evidence.  It  seems  that  the  will  may  iM 
admitted  to  probate. 

So,  where  a  codicil  was  signed  by  mark  by 
the  draftsman  and  had  two  other  attesting  wit- 
nesses, and  the  draftsman  did  not  remember 
whether  he  asked  the  testator  If  it  was  his 
last  will  when  the  witnesses  came  In,  but  did 
ask  him  If  it  was  his  signature,  and  the  drafts- 
man proved  his  own  signature,  and  another  wit- 
ness said  he  did  not  see  the  draftsman  sign  as 
an  attesting  witness,  but  saw  the  other  witness 
sit  down  and  take  the  pen,  and  did  not  recollect 
hearing  any  portion  of  the  will  read,  while  the 
other  attesting  witness  testified  to  seeing  the 
testator  have  the  pen.  and  thst  he  heard  him 
say  he  acknowledged  the  will  but  did  not  see  the 
other  attesting  witness  sign,  it  was  held  that 
the  proof  showed  that  the  testator  had  declared 
the  Instrument  to  be  his  codicil  to  the  wit- 
nesses, and  requested  them  to  8ubscrlt»e  as  wit- 
nesses, which  they  did  in  his  presence,  and  the 
due  execution  was  not  overcome  by  their  want 
of  memory  of  some  of  the  incidents.  Dack  v. 
Dack,  19  Hun,  630. 

On  appeal,  84  N.  Y.  663,  the  decision  on  the 
execution  of  the  codicil  was  approved,  but  the 
case  was  reversed  for  a  new  trial  as  to  undue 
Influence. 

And  a  will  signed  by  mark  was  held  to  be 
valid  where  one  attesting  witness  testified : 
"My  husband  made  the  mark  for  her,  or  she 
made  the  mark  herself,  of  course.  No  one  guided 
her  hand,  as  I  know  of.  I  cannot  remember, 
it  is  so  long  since,  but  I  suppose  I  saw  her  take 
the  pen  In  her  hand  and  make  the  mark.  .  .  . 
When  she  made  the  .cross  she  had  the  pen  In 
her  hand."  The  husband  testified :  "I  made 
the  mark  with  her  hand  on  the  pen.  ...  I 
always  witness  marks  in  the  same  way.  .  .  . 
I  take  the  pen  and  ask  the  person  who 
wishes  to  make  their  mark,  put  the  hand  on  the 
pen,  and  while  the  hand  is  on  the  pen,  I.  guid- 
ing it,  make  the  cross.**  Kearney's  Estate,  148 
Pa.  218. 

And  where  one  witness  to  a  will  signed  by 
mark  did  not  recollect  being  asked  to  put  the 
testator's  name  or  his  own  name  to  the  same, 
but  would  not  have  done  so  without  the  testa- 
tor's request,  and  the  other  witness  testified  as 
to  such  request  being  made  to  the  other  wit- 
ness, the  will  was  held  valid  without  discuss- 
ing this  question.     Long  v.  Zook.  13  Pa.  400. 

The  main  question  in  this  case  was  whethei 
10 
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era'  Ins.  Co.  v.  Healey,  60  N.  Y.  S.  R.  161; 
Harrison  v,  McGonkeyj  1  Md.  Gh.  34. 

The  plea  of  limitations  interposed  in  the 
answer  is  inapplicable  in  a  case  such  as  this. 

Roots  V.  Mason  City  Salt  d  Min.  Co.  27 
W.  Va.  484;  Jones  v.  Merchants*  Bank,  6 
Robt.  162. 

There  was  no  error  in  the  court  below  re- 
fusing to  permit  Caroline  Wienecke  to  testi- 
fy as  to  the  making  of  the  contract  pledging 
the  policy  for  the  payment  of  her  husband's 
inaebtedness,  or  tne  facts  connected  there- 
with; the  ruling  is  in  conformity  with  the 
statute  and  with  the  decisions  of  this  court. 

Code,  art.  35,  §  2;  Biggs  v.  McCurley,  7ii 
Md.  411;  Robertson  v.  Mowcll,  66  Md.  531; 
Wright  v.  Gilbert,  51  Md.  167;  Johnson  ▼. 
nenld,  33  Md.  371. 


On  petition  for  rehearing. 

Making  a  mark  is  signing,  even  in  the  at- 
testation of  a  last  will  and  testament,  whic^ 
has  been  fenced  around  by  the  law  wi|ii  more 
than  ordinary  guards. 

Zacharie  v.  Franklin,  12  Pet.  162,  9  L.  ed. 
1040;   Collins  v.  Nicols,  1   Harr.  &  J,  245. 

When  a  mark  is  proved  to  be  the  mark  oi 
the  person  who  made  it,  the  mark  has  thd 
same  legal  effect  as  a  written  signature. 

See  also  Eichelberger  v.  Sifford,  27  Md. 
331;  Note  to  Re  Guilfoyle  (Cal.)  22  L.  R.  A. 
370;  Devereux  v.  McMahon,  12  L.  R.  A.  205, 
108  N.  C.  134. 

It  would  be  at  least  peculiar  to  hold  that 
a  mark  is  a  signature,  from  which  the  same 
presumptions  flow  as  from  a  written  signa- 
ture, and  yet  to  hold  that  if  the  person  who 


It  was  a  good  will  under  Pa.  act  1848,  validating 
wills  previously  made. 

So,  In  Greenough  v.  Greenough,  11  Pa.  489, 
51  Am.  Dec.  567,  the  positive  evidence  of  one 
subscrlblDg  witness  that  he  signed  the  testa- 
tor's name  by  bis  express  direction  to  a  will 
made  by  mark,  and  the  attestation  by  the  other 
subscribing  witness,  whose  memory  failed  as  to 
express  direction,  were  held  sufficient  to  probate 
the  will. 

II.  Of  maker  of  other  instruments, 

a.  Where  the  attesting  witness  is  dead. 

Some  cases  hold  that  where  the  attesting  wit- 
ness Is  dead  the  oxecutlon  of  a  written  Instru- 
ment may  be  proved  by  evidence  of  his  hand- 
writing. But  the  identity  of  the  obligor  must 
be  established. 

Proof  of  the  handwriting  of  a  deceased  wit- 
ness Is  sufficient  evidence  of  the  execution  of 
a  note,  where  he  attested  the  signature  of  the 
maker  who  signed  by  mark.  Sanborn  v.  Cole, 
63  Vt.  690,  14  L.  R.  A.  208. 

So,  where  an  administratrix  acknowledged  a 
note  and  promised  to  pay  the  same  by  Indorse- 
ment, and  signed  by  mark,  and  the  attesting 
witness  had  died,  the  writing  may  be  established 
by  proof  of  the  genuineness  of  the  handwriting 
of  the  attesting  witness  to  the  mark  of  the  ad- 
ministratrix, and  also  his  signature. .  Re  Rom- 
ero's Succession,  43  La.  Ann.  975. 

And  a  contract  signed  by  mark,  attested  by 
two  witnesses.  Is  admissible  in  evidence,  where 
both  attesting  witnesses  are  dead,  and  their 
handwriting  Is  proved,  with  proof  also  that  they 
were  men  of  such  honesty  and  general  upright- 
ness of  conduct  that  they  could  not  have  been 
induced  to  lend  their  aid  to  a  forgery.  Taglas- 
co  V.  Molinarl,  9  La.  512. 

In  this  case  other  circumstances  were  also 
proved  which  Indicated  .  the  execution  of  the 
Instrument. 

In  Smith  v.  Gibbon,  6  La.  Ann.  684,  It  was 
held  that  a  deed  forty  years  oI0  should  be  ad- 
mitted in  evidence  where  It  was  signed  by  the 
grantor  and  wife  by  mark  and  attested  by  two 
witnesses  one  of  whom  was  dead  and  the  other 
probably  dead,  where  the  signatures  of  the  two 
witnesses  were  proved  to  be  genuine  and  they 
were  both  proved  to  have  been  men  of  good 
character.  In  this  case  a  witness  testified  that 
the  wife  refused  to  sign,  and  that  he  had  seen 
the  instrument  attested  by  the  witnesses  with- 
out her  signature ;  but  the  court  held  that  it 
may  have  been  signed  by  the  wife  before  deliv- 
ery, or  that  after  the  lapse  of  forty  years  this 
witness  may  have  been  mistaken. 

And  where  notes  are  signed  by  mark,  a  de- 
fault Judgment  will  be  sustained  on  appeal  on 
44  L.  R.  A. 


evidence  of  acknowledgment  of  the  debt  as  to 
some  of  the  notes,  and  evidence,  as  to  the  other 
notes,  of  the  handwriting  of  the  attesting  wit- 
ness, and  that  he  is  dead.  Chaffe  v.  Cupp,  & 
La.  Ann.  684. 

It  was  insisted  that  evidence  should  have  been 
given  In  regard  to  the  honesty  and  uprlghtness- 
of  conduct  of  the  deceased  witness :  but  the 
court  held  that  that  was  presumed  until  shown 
otherwise. 

And  a  mortgage  Is  admissible  In  evidence 
where  one  of  the  plaintiffs  testifies  that  he 
wrote  the  mortgage  and  a  note  secured  thereby 
and  the  defendant's  name,  at  bis  request,  and 
that  a  subscribing  witness,  who  has  since  died, 
read  the  mortgage  and  note  to  the  defendant 
and  held  the  pen  while  he  made  a  mark,  and 
then  signed  his  own  name  as  a  witness,  and  the 
plaintiff  identifies  such  signature.  Johnson  y. 
Davis,  05  Ala.  293. 

And  where  a  grantor  signs  a  deed  with  her 
mark,  and  the  parties  and  witnesses  are  alt 
dead,  evidence  of  the  handwriting  of  the  sub- 
scribing witness,'  with  other  circumstances  as  to- 
the  execution  of  the  deed,  are  sufficient. without 
evidence  of  the  grantor's  signature.  Lyons  t. 
Holmes,  11  S.  C.  429,  32  Am.  Rep.  482. 

In  Mitchell  v.  Johnson.  Moody  A  M.  176^ 
where  the  plaintiff  was  the  attesting  witness 
to  a  bond  signed  by  mark,  and  some  evidence  of 
the  Identity  of  defendant  was  given.  It  was  said 
that  unless  evidence  of  the  handwriting  of  the 
witness  was  admissible,  It  would  be  impossible 
for  the  obligee  of  a  bond  to  recover  where  the 
subscribing  witness  was  dead  and  the  obligor  % 
marksman. 

So,  In  Page  v.  Mann,  Moody  &  M.  79,  It  was- 
held  that  proof  of  the  handwriting  of  a  sub- 
scribing witness  to  an  Instrument  signed  by 
mark  Is  sufficient,  he  b<»Ing  dead,  without  any 
other  proof  of  the  Identltv  of  the  parties  except 
the  Identity  of  the  name  and  description.  But 
In  Whltelocke  v.  Musgrove,  1  Cromp.  &  M.  511» 
It  was  held  that  In  an  action  upon  an  instru- 
ment signed  by  mark  the  subscribing  witness- 
to  which  Is  dead  or  resides  abroad.  It  Is  neces- 
sary, besides  proving  the  handwriting  of  the 
subscribing  witness,  to  give  some  evidence  of  the 
identity  of  the  party  sued,  with  the  party  who 
appears  to  have  executed  the  instrument. 

In  this  case.  Page  v.  Mann,  Moody  &  M.  79„ 
was  referred  to,  the  counsel  saying  that  Lor(fr 
Tenterden  admits  that  the  evidence  of  the  at- 
testing witness  is  sufficient  without  any  proof 
of  the  Identity,  but  subsequently  such  evidence 
was  given.  Bayley,  B.,  said :  "That  was  the 
case  of  an  agreement  for  a  lease  under  which  the 
defendants  had  had  possession,  so  that  probably 
it  would  contain  some  description  at  least  of 
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made,  the  mark  says  he  cannot  read,  the  pre- 
sumption is  destroyed. 

The  contents  of  a  wi'iting,  signed  by  a 
party  himself,  or  by  another  at  his  request, 
are  presumed  to  bo  known  to  him,  and  so  of 
a  paper  drawn  up  by  one  for  another,  aii.l 
the  matters  referred  to  in  such  writing. 

I.AWson,  Presumptive  Ev.  p.  18;  H arris  v. 
Story,  2  E.  D.  Smith,  307 ;  Doran  v.  Mullen, 
78  111.  346;  2  Bl.  Com.  p.  305. 

Fowler,  J.,  delivered  the  opinion  of  ths 
court: 

The  New  York  Life  Insurance  Company, 
on  the  11th  April,  1874,  issued  its  paid-up 
policy  for  the  sum  of  $2,170,  on  the  life  of 
John  Wienecke,  in  favor  of  his  wife,  Caro- 
line. The  assured  died  on  the  6th  of  Febru- 
ary,  1807,  and  immediately  thereafter  the 


administrator  of  Henry  Arbin  filed  with  the 
insurance  company  a  claim  for  $2,603.83, 
clamiing  to  hold  an  assignment  of  said  pol- 
icy. The  company  refusing  to  pay  the  pro- 
ceeds of  the  policy  to  the  wife  of  the  as- 
sured, in  whose  favor  it  was  made,  she 
brought  suit,  and  the  company  filed  its  bill 
of  interpleader  in  the  circuit  court  No.  2  of 
Baltimore  city,  alleging  that  fact,  and  that 
the  administrator  of  Arbin  was  also  claiming 
the  same  fund,  and  asked  that  they  might  be 
required  to  interplead.  A  decree  of  inter- 
pleader was  psussed,  by  which  Caroline  Wien- 
ecke was  made  plainti£f  and  the  administra- 
tor of  Henry  Arbin  was  made  defendant. 

They  both  answered,  and  without  stati-ig 
fully  what  the  allegations  of  these  answers 
are,  we  think  it  will  be  unnecessary,  from  the 
view  we  have  taken  of  this  case,  to  do  more 


the  place  by  which  the  defendants  might  be 
connected." 

And  In  an  action  against  an  executor  on  a 
note  alleged  to  have  been  executed  by  his  testa- 
tor, prior  to  Pa.  act  April  15,  1869,  providing 
that  no  Interest  shall  exclude  a  witness  except 
In  actions  against  executors,  administrators,  or 
guardians,  the  execution  of  the  note  cannot  be 
proved  by  evidence  of  the  handwriting  of  a  de- 
ceased subscribing  witness  who  was  an  Inter- 
ested party.     Mackrell  v.  Wolf.  104  Pa.  421. 

On  a  subsequent  trial  of  the  same  case  It 
was  held  that  the  notes  are  not  sufficiently 
identified  to  be  admissible  in  evidence  by  a  wit- 
ness who  testifies  that  about  twenty  years  be- 
fore the  trial  he  went  with  the  payee  to  a  person 
who  bad  the  same  surname  as  the  alleged  maker, 
who  on  being  shoivn  by  the  payee  certain  papers 
(which  the  witness  thought  were  the  notes  in 
suit),  said  they  were  his  notes  and  were  all 
right.  Wolff  V.  Mackrell  (Pa.)  10  Cent.  Rep. 
58. 

b.  Where  the  attesting  witness  is  forgetful. 

The  case  of  Wibnkckb  v.  Abbin  holds  that 
the  execution  of  an  assignment  of  a  iUe  Insur- 
ance policy  purporting  to  have  been  made  by  a 
wife  by  her  mark  Is  not  established  by  evidence 
twenty-five  years  after  Its  date  by  one  attesting 
witness  who  Is  unable  to  show  the  time,  place, 
or  circumstances  of  the  signing  by  the  wife, 
who  could  not  read,  or  that  the  document  was 
read  over  to  her,  where  It  is  not  shown  by  the 
evidence  that  she  ever  delivered  the  instru- 
ment, although  the  attesting  witness  testifies 
that  be  certainly  saw  her  sign  the  paper  or  he 
would  not  have  put  his  name  there. 

There  are  not  many  cases  on  this  question. 
Some  allow  evidence  of  the  execution  of  an  In- 
strument to  go  to  the  Jury,  where  the  attesting 
witness  testifies  that  he  witnessed  the  paper  in 
due  course  of  business,  but  falls  to  give  any  of 
the  circumstances,  and  when  the  other  evi- 
dence tends  to  show  a  probability  that  the  ob- 
ligor executed  the  Instrument. 

Evidence  of  the  execution  of  a  mortgage  and 
note  signed  by  mark  is  sufficient  to  go  to  the 
jory.  where  the  attesting  witness  testified  that 
be  witnessed  the  execution  of  the  same,  but 
tbat  bis  recollection  of  the  transaction  was  gen- 
eral :  that  ho  could  not  say  whether  the  defend- 
ant asked  him  to  attest  the  mortgage  and  note 
or  not,  and  could  not  say  from  his  recollection 
whether  or  not  the  defendant  knew  that  he 
signed  his  name  as  attesting  witness,  but  that 
be  made  and  witnessed  the  paper  In  the  usual 
course  of  business.  Robinson  v.  Brennan,  116 
Mass.  582. 
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A  mortgage  release  signed  by  mark  is  held 
valid  where  a  witness  testified  at  first  that  he 
read  the  Instrument  over  to  the  releasor  but 
afterwards  said  that  he  did  not,  or  that  he  did 
not  remember  that  he  did,  but  adhered  to  his 
statement  thsit  he  did  fully  explain  it  to  her. 
The  court  said  that  *'tnis,  however.  Is  not  of 
so  much  Importance  as  the  paper  did  contain 
precisely  what  she  said  she  wanted  to  do." 
Kraus  v.  Stein,  173  Pa.  221. 

And  the  execution  of  a  mortgage  signed  by 
mark  and  attested  by  mark  may  be  proved  by 
the  mortgagee,  where  It  is  admitted  that  the  at- 
testing witnesses  are  Illiterate  and  can  neither 
read  nor  write,  nor  prove  the  execution  of  the 
instrument,  nor  Identify  the  Instrument  or  their 
marks.     Jones  v.  Hough,  77  Ala.  437. 

It  will  be  seen  by  comparison  of  the  cases  on 
this  subject  that  much  Is  presumed  In  favor  of 
the  regularity  of  the  execution  of  an  Instrument 
when  the  attesting  witnesses  are  dead  or  have 
forgotten  the  particulars  of  the  transaction. 
Such  a  presumption  is  reasonable.  When  rep- 
utable persons  have  signed  their  names  aa 
witnesses  to  a  document  it  Is  too  much  to  ex- 
pect that  they  will  always  remember  all  that 
took  place  on  the  occasion.  But  It  Is  not  too 
much  to  suppose  that  ordinary  Intelligence  was 
exercised  In  respect  to  the  details  of  the  trans- 
action, when  the  instrument  appears  on  Its  face 
to  be  made  In  legal  form.  All  the  analogies  sup- 
port such  a  presumption.  The  presumptions  of  * 
mental  soundness,  of  innocence,  of  due  per- 
formance of  duty.-  and  others  similar  to  these 
are  no  more  reasonable  than  the  presumption 
In  favor  of  the  proper  performance  of  their 
functions  by  those  who  long  ago  signed  an  in- 
strument as  witnesses  but  have  now  forgotten 
some  of  the  incidents  of  the  transaction. 

The  Maryland  case  of  Wibnbckb  v.  Arbin  is 
exceptional.  It  refuses  to  uphold  the  Instru- 
ment, not  so  much  because  the  attesting  wit- 
ness, who  says  that  he  must  certainly  have  seen 
the  maker  sign  the  instrument  or  he  would  not 
have  put  his  name  there,  has  forgotten  the  dr- 
•cumstances  and  the  place  of  the  alleged  signing, 
as  because  there  was  no  proof  that  the  instru- 
ment was  read  to  the  maker  or  tbat  the  insur- 
ance policy  which  It  purported  to  assign  was 
ever  delivered,  while  there  was  express  proof  that 
the  maker  could  not  read  the  instrument.  These 
circumstances  may  possibly  be  sufficient  to  over- 
come the  natural  presumption  of  the  regulsrity 
and  validity  of  an  old  Instrument  duly  signed 
and  attested,  when  the  witnesses  are  dead  or 
have  forgotten  the  transaction.  But  the  m{i- 
Jorlty  of  the  cases,  as  will  be  seen  above,  recog- 
nize that  presumption.  I.  T. 
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than  say  that  the  claim  of  the  defendant  is 
based  altogether  upon  an  alleged  aasignment 
of  the  poticv  in  question  purporting  to  be 
signed  by  the  husband,  which  is  followed, 
written  upon  the  same  piece  of  paper, 
by  an  affreemeni  to  the  effect  that  the  pol- 
icy should  not  "be  g^iven  up  until  the  aboYe 
agreement  be  complied  with."  Much  testi- 
mony was  taken,  a  s^reat  deal  of  it  relating 
to  transactions  which  took  place  between  Ibe 
assured  and  Henry  Arbin  m  the  year  1874, 
but  we  need  not  enter  into  a  consideration 
of  the  validity  of  the  claim  of  the  latter 
against  the  former,  for  it  may  be  conceded 
for  the  sake  of  the  argument  that  the  claim 
OS  allowed  by  the  court  below  was  a  valid 
one  as  against  the  husband  of  the  plaintiff, 
Caroline  Wienecke.  From  the  decree  allow- 
ing the  claim  and  sustaining  the  alleged  as- 
signment, this  appeal  was  taken,  and  the 
whole  question  is  wnether  the  assignment  un- 
der the  facts  of  the  case  is  binding  as  a^a^inst 
Caroline,  who  is  the  person  named  in  the 
policy  as  the  beneficiary?  The  paper  on 
which  the  claim  of  the  defendant  is  based  is 
as  follows: 

.  It  is  understood  that  in  case  of  my  (John 
Wienecke)  death  that  all  indebtedness  due 
H.  Arbin  now  and  hereafter  shall  be  paid 
out  of  my  life  insurance  policy  No.  105,3Ci 
in  the  New  York  Life  Insurance  Company, 
after  which  being  paid,  the  policy  is  to  he 
delivered  to  my  heirs. 

(Signed)  John  Wienecke. 

Witness:     W.  F.  Kunkle. 

It  is  understood  and  agreed  that  the  above 
policy  No.  105,364  shall  not  be  given  up  un- 
til the  above  agreement  be  complied  with. 

her 
Caroline  X  Wienecke. 
mark 
Witness:     W.  F.  Rankle. 

This  assignment  or  ttnderartanding  or 
agreement,  or  whatever  it  may  be  called,  to- 
gether with  the  policy,  is  alleged  to  have 
been  in  the  hands  of  Henry  Arbin  or  his  ad- 
ministrator, since  the  original  transaction 
is  alleged  to  have  taken  place  in  1874.  It  ap- 
pears, however,  that  in  tne  year  1890  the  in- 
surance company,  upon  the  representation 
thai  the  original  policy  had  been  lost  or  mis- 
laid, issued  the  following  certificate: 

Certificate  No.  32. 
This  certifies  that  a  paid-up  policy' of  in- 
surance upon  the  life  of  John  Wienecke,  of 
Baltimore  city,  Md.,  in  favor  of  Caroline 
Wienecke,  his  wife,  No.  105,364,  dated  April 
11,  1874,  for  $2,170,  was  issued  by  Uie  N.  Y. 
Life  Insurance  Company. 

During  all  this  time,  from  1874  until  the 
death  of  her  husband  in  1897,  the  dividends 
which  were  paid  annually  by  the  company 
were  collected  by  Caroline,  it  does  not  ap- 
pear that  any  claim  was  ever  made  by  Arbin 
in  his  lifetime,  nor  by  his  administrator 
since  the  death  of  the  former  in  1877.  The 
whole  question  presented  by  this  appeal  then 
IB  simply  this:  Shall  the  property  of  the 
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wiie,  without  any  consideratioii  to  her,  be 
taken  to  pay  her  husband's  debt?  If  bo 
there  should  be  dear  and  convincing  procif 
that  she  executed  the  assignment,  or  rather, 
by  making  her  mark,  gave  her  consent  there- 
to, with  full  knowledge  of  its  contents  and 
of  itB  legal  eifect.  Have  we  any  such  proof 
before  us?  We  have  carefully  considered  all 
the  evidence  in  the  record,  and  are  of  the 
opinion  that  it  fails  to  sustain  the  validity 
of  the  assignment. 

Recurring  now  to  the  assignment,  a  cop/ 
of  which  we  have  transcrii>ed  in  the  former 
part  of  this  opinion,  it  is  seen  that  the  flrjt 
part  of  the  paper,  that  which  is  signed  b/ 
the  husband  alone,  describes  the  policy  as 
his,  and  directs  his  debt  to  Arbin  to  be  paid 
out  of  it.  But,  of  course,  the  policy  was  not 
his,  for  it  was  payable  to  his  wife.  The  pa- 
per is  dated  April  23,  1874,  and  is  followed 
oy  the  few  lines,  claimed  to  have  been  exe- 
cuted by  the  wife,  bv  which  it  is  contenaed 
she  assigned  the  policy  without  any  ooneid- 
eration  whatever.  Now  it  ^ill  be  noticed 
that  only  one  witness  is  produced  to  prove 
the  execution  of  this  paper.  We  will  ex- 
amine his  testimony  presently.  Caroline 
was  ofrei*ed  as  a  witness  on  her  own  behalf 
to  prove  that  she  never  saw  the  paper  and 
did  not  sign  it  or  make  her  mark  to  it.  But. 
her  testimony  was  excluded  by  the  leamp.i 
judge  below,  and  we  think  properly  so.  The 
contract  or  cause  of  action  in  issue  here  be- 
ing the  alleged  assignment,  and  one  of  the 
original  parties  thereto  being  dead,  her  tes- 
timony woA  inadmissible  under  the  express 
terms  of  the  Code,  art.  35,  §  2.  See  also 
Bigaii  V.  McCurtey^  76  Md.  411.  In  his  tes- 
timony in  chief  the  witness,  Kunkle,  said 
that  he  had  signed  his  name  as  witness  to 
the  signature  of  John  Wienecke  and  to  the 
mark  of  Caroline.  But  when  asked  if  he 
saw  them  sign  the  paper,  he  replied:  "Cer- 
tainly, or  I  would  not  have  put  my  name 
there."  But  in  his  cross-examination  he  was 
unable  even  to  say  that  both  signed  at  the 
same  time  or  place,  and  the  inference  which 
may  be  drawn  from  his  testimony  is  that 
they  did  not  so  sign. 

This  appears  more  fully,  from  his  attempt- 
ed explanation  of  the  diilerence  between  hi^ 
signature  as  witness  to  the  husband's  signa- 
ture and  his  signature  as  witness  to  the 
wife's  mark,  and  also  from  his  testimony  in 
rega.rd  to  the  words  "Caroline  Wienecke,  her 
mark."  None  of  the  facts  accompanying  the 
alleged  execution  by  the  wife  are  given — 
not  even  the  place  where  she  made  her  mark, 
whether  at  her  own  home,  at  the  home  of  Mr 
Arbin,  her  husband's  creditor,  or  at  the  place 
of  business  of  the  firm  for  which  the  witness 
was  transacting  business.  However,  we 
have  no  doubt  that  this  witness  was  testify- 
ing to  the  best  of  his  rccolleKion.  It  mnat 
be  remembered  he  was  speaking  of  a  tr ansae* 
tion  which  t<ook  place  nearly  twenty- live 
years  ago.  The  serious  difficulty  in  this 
case  arises,  therefore,  not  so  much  as  to  de- 
fects in  the  testimony  before  \ia,  as  to  the 
entire  absence  of  proof  which  we  think  it 
was  necessary  to  produce  in  order  to  sustain 
this  assignment.  In  addition  to  the  defects 
already  pointed  out,  there  is  no  proof  what- 
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crer  that  the  paper  waa  read  and  explained 
to  her.  She  was  not  allowed  to  testify  ae 
to  what  took  place,  whether  the  paper  was 
or  was  not  read  to  her,  and,  as  we  nave  seen, 
the  alleged  assignee  failed  to  furnish  this 
most  important  and  necessary  proof.  Per- 
haps if  there  had  been  no  otlier  testimony  in 
the  ease  to  establish  the  execution  of  the  as- 
si«:nment  except  that  of  the  subscribing  wit- 
neets,  raea^r  and  unsatisfactory  as  it  is,  it 
might  halve  been  sufficient  to  make  out  a 
prima  facie  case.  But  where  the  allepred  as- 
signee, Caroline,  proved  that  she  could  not 
read,  this  fact,  together  with  the  unsatisfac- 
tory character  of  the  evidence  of  the  sub- 
scribing  witness,  raised  a  presumption 
against  the  validity  of  the  assignment,  which 
ought  to  have  been  rebutted  by  evidence  that 
the  paper  was  read  to  her  and  that  she  fully 
understood  its  legal  effect. 

But,  in  addition  to  this,  it  will  be  observed 
that  there  is  an  entire  absence  of  proof  that 
Caroline  personally  or  through  any  agent, 
or  in  any  manner  delivered  the  policy  to 
Henry  Arbin.  In  the  case  of  Pence  v.  Con- 
necticut L.  Ins.  Co.  8  Ins.  L.  J.  746,  the  su- 
preme court  of  Indiana  held  that  "in  order 
to  prove  an  assignment  .  .  .  the  plain- 
tiff must  prove,  not  only  that  she  [the  wife] 
si^rned  her  name  to  the  assignment,  but  must 
prove  aUo  that  she  either  delivered  or  au- 
thorized the  delivery  of  the  policy  to  .  ,  .. 
I  the  aasignee]."  dertainly  either  the  execu- 
tior.  of  the  assignment  or  the  delivery  of  the 
policy,  even  in  a  court  of  equitv,  should  be 
held  necessary.  But  here  in  the  one  case 
the  proof  is  not  sufficient,  and  in  the  other 
there  is  no  proof  at  all.  If,  as  may  be  in- 
ferred from  the  testiinony  of  the  witness 
Kunkle,  the  first  part  of  the  paper  signed  by 
the  husband  and  that  signed  by  the  wife 
were,  in  fact,  executed  on  different  days,  it 
is  poftsible  that  the  paper  sijjmed  by  the  hus- 
band alone,  together  with  the  policy,  were 
delivered  to  the  assignee  without  the  knowl- 
edge or  assent  of  the  wife,  and  that  her  sig- 
nature or  mark  was  subsequently  obtained. 
Rut  whether  this  be  so  or  not  we  cannot  say, 
the  burden  of  proof  to  establish  the  assign- 
ment was  upon  the  assignee  or  his  adminis- 
trator claiifiing  under  it,  and  it  has  not  been 
discharged  to  our  satisfaction.  Being  un- 
ubhj  to  give  our  assent  to  the  decree  appealed 
from,  it  will  be  reversed. 

Decree  reversed,   with   costs  to  Caroline 
Uienecke  above  and  belcw. 

Kehearing  denied  October  7,  1898. 


Levi  Z.  CONDON  et  al,  Appte., 

V. 

MUTUAL  RESERVE  FUND  LIFE  ASSO- 

CLATION. 


C 


,Md. 


) 


1.     Jurisdiction  of  An  Inqolry  Into  and 
control    over    tbe    Internal    mannare- 

NoTS. — For  a  case  similar  to  the  above,  see 
Clark  V.   Mutual  Reserve  Fund  Life  Asso.    (D. 
rA  4S  U  R.  A.  390. 
44L.R.  A.' 

Sec  also  45  L.  R.  A.  (521,  853. 


ment  of  a  foreign  corporation  is  not 

conferred  by  a  statute  which  in  broad  and 
comprehensive  terms  provides  for  ail  actions, 
suits,  or  proceedings  against  foreign  corpora- 
tions. 

2.  ThlnflTs  apparently  ivlthln  tbenvords 
of  a  Btatnte  are  outside  of  its  purview  if 
there  was  no  intent  to  include  tbem. 

8.  The  motive  or  effect  of  acts  within 
the  internal  management  of  a  foreign  corpo- 
ration cannot  malce  them  cognizable  by  a  court 
which  does  not  otherwise  have  jurisdiction 
over  them. 

4.  An  Injunction  cannot  be  arranted 
airalnst  Ulcflral  assessments  upon  mem- 
bers by  a  foreign  insurance  association,  al- 
though they  are  alleged  to  be  unnecessary  and 
made  with  the  dishonest  and  fraudulent  pur- 
pose of  forcing;  members  to  lapse,  as  this 
would  involve  an  inquiry  into  the  internal 
management  of  the  association. 

6.  An  acconnllnip  betvreen  a  foreign 
mntnal  Insurance  ansoclatlon  and  a 
niemlier  involves  an  Inquiry  Into  the  inter- 
nal affairs  of  the  company,  which  cannot  be 
m&de  by  a  court  outside  of  the  state  in  which 
the  corporation  has  Its  home. 

O.  Tlie  contract  between  a  mntnal  In-^ 
■nrance  association  and  a  member  can^ 
not  be  construed  when  the  application,  con- 
stitution, and  by-laws,  which  form  part  of  the 
contract,  are  not  before  the  court. 

7.  A  receiver  of  the  assets  of  a  foreign 
corporation  within  the  Jurisdiction 
of  the  court  cannot  be  appointed 
merely  because  the  corporation  is  insolvent, 
if  the  court  has  no  Jurisdiction  over  the  sub- 
ject-matter of  the  proceeding. 

8.  Assessments  paid  for  a  series  of 
years  to  a  mutual  Insurance  associa- 
tion by  a  member  cannot  be  recovered  back 
simply  because  he  failed  to  read  or  to  aa- 
derstand  the  provisions  of  his  contract. 

(March  15,  1809.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Circuit  Court  of  Baltimore  City  in 
favor  of  defendant  is  a  suit  brought  to  en- 
join defendant  from  increasing  the  assess- 
ment upon  plaintiff's  benefit  certificate,  to 
obtain  the  appointment  of  a  receiver,  tb  re- 
cover back  payments  made,  and  for  other  re- 
lief.    Afjlrmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  P.  Poa  &  Sons,  Alonao 
M.  Hnrloek,  and  E.  H.  Gans  for  appel- 
lants. 

Messrs.  William  Pinkney  Wl&yte, 
Bernard  Carter,  and  John  M.  Carter, 
for  appellee: 

The  court  has  no  jurisdiction  of  the  sub- 
ject-matter oi  the  bills  of  complaint  in  this 
case. 

The  whole  scope,  object,  and  purpose  of 
the  bill  of  ooranlaint  is  to  have  ascertained 
and  maintainea  the  rights  which  tlie  plain- 
tiffs, as  members  of  the  defendant,  an  insur- 
ance company,  formed  on  the  mutual  co-op- 
erative assessment  plan,  claim  to  belong  to 
them  by  virtue  of  such  membership,  and  only 
such  rights;  and  all  the  acts  on  the  part  ot' 
the  defendant  corporation,  or  its  ofTicers. 
complained  of  in  the  bill,  affect  the  risrhtAof 
the  plaintiff  solely  in  their  capacity  as  mem- 
bers ol  said  association. 
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Defendant  Is  a  corporation  of  the  state  of 
New  York,  and  not  a  corporation  of  the  state 
of  MarylflikL 

The  taking  by  this  court  of  jurisdiction  of 
the  subject-matter  of  said  bills  of  complaint, 
and  the  making  the  inquiries  and  investiga- 
tion, and  doin^  the  things  which  it  is  asked 
to  do  by  the  said  bills  of  complaint,  necessar- 
ily involve  an  interference  with  the  internal 
management  of  the  defendant  corporation. 
This  court  has  no  jurisdiction  of  the  sub- 
ject-matter of  the  said  bills  of  complaint,  and 
the^'  must  be  dismissed  for  the  want  of  such 
jurisdiction. 

North  State  Copper  d  Gold  Min.  Co.  ▼. 
FieW,  64  Md.  161;  Wilkiis  v.  Thome,  60 
Md.  253. 

Plaintiffs  were  members  of  the  association 
by  the  very  terms  of  their  contract  of  insur- 
ance. 

May,  Ins.  3d  ed.  §  548,  Biddle,  Ins.  §§  47, 
48;  Cook,  Life  Ins.  S  S;  3  Pom.  £q.  Jur.  | 
1405. 

The  cases  proceed  on  two  grounds:  (1) 
The  general  impropriety  of  the  courts  of  one 
fitate  attempting  to  settle  the  internal  af- 
fairs of  a  corporation  created  by,  and  domi- 
•ciled  within  another  state,  (2)  the  inability 
of  a  court  in  one  state  to  tlo  full  justice  in 
fluch  a  case,  for  want  of  proper  parties. 

6  Thomp.  Corp.  §  7901;  Smith  v.  Mutual 
L.  Ins.  Co.  14  Allen,  336:  Kansas  d  E,  R. 
•Constr.  Co.  v.  Topeka  8.  d  W,  R.  Co.  135 
Mass.  34 ;  Madden  v.  Penn  Electric  Light  Co. 
181  Pa.  617,  38  L.  R.  A.  638:  Stafford  v. 
American  Mills  Co.  13  R.  1.  310;  Fisher  r. 
Charter  Oak  L.  Ins.  Co.  20  Jones  &  S.  188; 
Leary  v.  Columbia  River  d  P.  8.  Nav.  Co. 
82  Fed.  Rep.  775;  Moore  v.  Silver  Valley 
Min.  Co.  104  N.  C.  645;  Guilford  v.  Western 
V.  Teleg.  Co.  69  Minn.  339 :  Bailey  v.  Birkeiv- 
head,  L.  d  C.  Junction  R.  Co.  12  Beav.  441 ; 
Murfree,  Foreign  Corp.  fi$  191,  226. 

As  this  defendant  is  chartered  by  the  state 
of  New  York,  and  only  by  it,  the  legal  exist- 
ence, the  home,  the  domicil,  the  habitat,  the 
residence,  the  citizentship,  of  the  corporation, 
car.  only  be  in  the  state  of  New  York,  al- 
though it  may  do  business  in  other  states 
whose  laws  permit  it. 

Bank  of  Augusta  v.  Earle,  13  Pet.  519,  10 
L.  ed.  274;  Shaw  v.  Quincy  Min.  Co.  145  U. 
S.  450,  36  L.  ed.  772. 

Chapter  400  of  the  Session  Laws  of  the 
state  of  New  York  of  1890  provides:  "No 
order,  judgment,  or  decree,  providing  for  an 
accounting  or  enjoining,  restraining  or 
interfering  with  the  prosecution  of  the  busi- 
ness of  any  life  or  casualty  insurance  com- 
pcny,  association,  or  society  of  this  state  or 
appointing  a  temporary  or  permanent  re- 
ceiver thereof,  shall  be  made  .ir  granted  ot^- 
erwise  than  upon  the  application  of  the  at- 
torney general,  on  his  own  motion^  oi  after 
his  approval  of  a  request  in  writing  of  the 
superintendent  of  the  insurance  department, 
except  in  an  action  by  a  judgment  creditor 
or  in  proceedings  supplementary  to  pxecu- 
tion." 

A  proceeding  in  the  nature  of  a  bill  in  equi- 
ty was  brought  in  the  supreme  court  of  the 
state  of  New  York  by  Joseph  R.  Swan,  against 
the  present  defendant.    The  court  of  appeals 
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disposed  of  it  on  the  ground  of  "the  want  of 
legal  capacity  in  the  plaintiff  to  sue,  in  that 
the  action  is  not  brought  by  the  attorney 
general,  nor  by  a  judgment  creditor." 

Swan  V.  Mutual  Reserve  Fund  Ltfe  Asao. 
165  N.  Y.  9. 

The  construction  thus  placed  by  the  highest 
court  of  the  state  of  New  Yoi^,  being  a  oon- 
Btruction  of  a  statute  of  the  said  state,  ifl 
binding  and  controlling  upon  the  courts  of 
Maryland. 

Supreme  Council,  A.  L.  of  H.  v.  Grepn,  71 
Md.  266. 

Said  statute  of  the  state  of  New  York,  hav- 
ing been  thus  adjudged  to  be  a  valid  exercise 
of  legislative  power,  and  relating  to  all  life 
insurance  associations,  and  therefore  to  the 
defendant,  the  provisions  of  said  statute  are 
to  be  treated  as  an  amendment  to  and  a  part 
of  the  charter  of  the  defendant. 

R^lfe  V.  Rundle,  103  IT.  S.  222,  26  L.  ed. 
337;  Bockover  v.  Life  Asso.  of  America,  77 
Va.  85. 

Defendant  carries  its  charter  wherever  it 
goes,  for  that  is  the  law  of  its  existence,  and 
every  person  who  deals  with  it  anywhere  is 
bcund  to  take  notice  of  the  provisions  which 
have  been  made  in  its  charier  for  the  man* 
agement  and  control  of  its  affairs. 

Relfe  v.  Rundle,  103  TJ.  S.  225,  26  L.  ed. 
339;  Bockover  v.  Life  Asso.  of  America,  77 
Va.  89. 
'  Members  of  a  mutual  assessment  insurance 
company  are  bound  by  the  statutes  of  the 
state  where  it  w«is  or^nized. 

Stohr  V.  San  Francisco  Musical  Fund  8oe* 
82  Cal.  567;  Railway  Pass,  d  Freight  Con' 
dv<!tors'  Mut.  Aid  d  Ben.  Assc.  v.  Robinson^ 
147  111.  138;  Jovce,  Ins.  §  194. 

Not  being  within  the  scope  of  the  jurisdic- 
tion of  the  Maryland  court,  a  decree  in  con- 
formity with  the  prayers  of  the  bill  would 
not  be  entitled  to  "full  faith  and  credit"  in 
the  state  of  New  York. 

Thompson  v.  Whitman,  18  Wall.  457,  21 
Ii.  ed.  897. 

MoBherry*  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  questions  to  be  decided  on  this  appeal 
arise  on  a  demurrer  interposed  by  the  appel- 
lee to  a  bill  in  equity  filed  by  the  appellant 
in  the  circuit  court  of  Baltimore  city.  The 
appellant  is  a  resident  of  Marvland.  The 
appellee  is  a  corporation  created  under  the 
laws  of  the  state  of  New  York,  and  having 
its  principal  office  there,  though  transacting 
business  in  Maryland.  It  is  a  mutual  insur- 
ance company,  formed  on  and  conducting  the 
co-operative  or  assessment  plan.  The  appel- 
lant is  a  member  of  the  bony  corporate,  and 
holds  one  of  its  certificates  of  membership, 
isued  in  1884.  By  this  certificate,  it  is  pro- 
\ided  that,  '4n  consideration  of  the  applica- 
tion for  this  certificate  of  membership,'*  the 
application  being  expre3:jly  made  a  part  of 
the  contract,  and  in  consideration  of  the  pay- 
ment of  certain  dues  and  designated  mortuarv 
assessments  falling  due  in  February,  April, 
June,  August,  October,  and  December  of  each 
year,  "or  from  such  other  periods  as  the 
board  of  directors  may  from  time  to  time  de- 
termine/'   the   mutual    reserve   association 
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"does  hereby  receive  Levi  Z.  Condon  •  •  . 
fts  a  member  of  said  association."  It  is  then 
stipulated  that  the  afleoci<vtion  will,  upon  the 
•diath  of  Condon,  dudring  tiie  continuance  of 
the  certificate  and  upon  certain  oonditione, 
pay  to  his  legal  representatives  the  sum  of 
$  J  0,000  "from  the  death  fund  of  the  associa- 
tion at  the  time  of  said  death,  or  from  any 
ii.oneys  that  shall  be  realized  to  the  said 
fimd  from  the  next  assessiiient  to  be  made." 
The  certificate  further  declarer :  "If  at  such 
date  as  the  board  of  directors  of  the  associa- 
tion may,  from  time  to  time,  fix  or  determine 
for  making  an  SAsessment,  the  death  fund  is 
insufiScient  to  meet  existing  claims  by  death, 
an  assessment  shall  then  l«e  made  upon  every 
member  whose  certificate  is  in  force  at  the 
date  of  the  last  death  assessed  for,  and  said 
assessment  shall  be  made  at  such  rates,  ac- 
cording to  the  age  of  each  member,  as  may 
be  estaolished  by  the  said  board  of  directors, 
and  the  net  amount  received  from  such  as- 
sessment (less  25  per  cent,  to  be  set  apart 
for  the  reserve  funa)  shall  go  into  the  death 
fund."  It  is  also  provided  that  "the  net 
earnings  c^  the  association,  together  with  the 
25  per  cent  of  the  net  receipts  from  each  as- 
fK>ssment,  shall  constitute  a  reserve  fund"; 
and  that  "after  the  expiracinn  of  each  period 
of  five  years,  during  tlie  continuance  of  thi;^ 
certificate  of  membership,  a  bond  will  be  is- 
sued .  .  .  for  an  equitable  proportion  of 
the  reserve  fund,  and  the  principal  of  said 
bond  shall  be  available  ten  years  from  its 
•dkte  towards  paying  future  dues  and  assess- 
nients  under  ttiis  certificate."  It  is  likewise 
declaied  thai  the  contract  shall  be  subject 
to  all  the  provisions  and  stipulations  con- 
tained in  the  constitution  and  hy-laws  of  the 
Association,  "with  the  amendments  made,  or 
that  may  hereafter  be  made,  thereto."  And 
it  is  agreed  that  "the  entire  contract  con- 
tained m  this  certificate  and  said  applica- 
tion, taken  together,  shall  be  governed  by, 
eubject  to,  and  construed  only  according  to, 
the  CQn«titution»  by-laws,  and  regulations  of 
«aid  association,  and  the  laws  of  the  state  of 
New  York,  the  place  of  this  contract  being 
«xpre8sljr  agreed  to  be  the  liome  office  of  said 
association  in  the  city  of  New  York."  Upon 
the  back  of  the  certificate  there  is  printed  a 
"•Table  of  Rates,"  contain !ii<t,  among  other 
things,  a  statement  that  "the  basis  of  the  a^- 
cessment  rate  for  each  member,  according  to 
the  age  taken  at  the  n&wcst  birthday,  on 
•each  $1,000  shall  be  as  follows";  and  then 
the  vtarious  ages,  from  twenty- five  to  sixty- 
f.ye,  are  set  forth,  and  the  >cvcral  sums  pay- 
able at  the  respective  ages  are  placed  oppo- 
fiite.  Condon's  age  upon  entering  the  asso- 
<*iation  was  fifty-five,  and  the  amount  desig- 
nated as  the  assessment  upon  each  $1,000  at 
that  age  is  $3.25.  The  appellant  paid  for 
some  years  six  assessments  annually,  eacli 
of  which  amounted  to  $32.50.  Subsequently 
the  assessment  was  increased  to  $48.55,  then 
raised  to  $49.10,  and  later  on  to  $75.30. 
These  sums  were  paid  by  Condon  "'vith  ex- 
treme reluctance."  On  February  1,  1898, 
mortuary  call  No.  96  was  issued,  and  by  it 
the  appellant  was  required  to  pay,  on  or  be- 
fore lifarch  3d,  the  sum  of  $130.  lie  alleges 
that  these  assessments  were  enormously  in 
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excess  of  what  he  understood  to  be  the  mean« 
ing  and  efifect  of  his  contract  with  the  ap- 
pellee at  the  time  he  entered  into  it  By  a 
written  agreement,  the  time  for  the  payment 
of  the  ninety-sixth  assessment  was  extended, 
first,  for  thirty  days  from  Mar<*h  3d,  and  then 
for  thirty  days  from  April  2d-  On  the  29th 
of  April,  Condon  filed  a  bill  iu  equity  against 
the  appellee  in  the  circuit  court  of  Baltimore 
city,  and  on  June  17  he  filed  an  amended  and 
supplemental  bill.  These  are  the  bills  now 
before  us. 

The  bill,  which  was  filed  by  Condon  for 
himself  and  in  behalf  of  others  similarly  sit- 
uated, who  might  come  in  and  make  them- 
selves parties  to  the  proceedings,  after  setting 
forth  the  facts  already  alluded  to,  proceeds 
to  charge  that  the  levying  of  the  assessments 
in  excess  of  $3.25  per  $1,000  of  insurance, 
and  in  excess  of  six  per  annum,  is  a  gross 
violation  by  the  appellee  of  its  contract  with 
the  appellant,  and  is  both  fraudulent  and  il- 
legal ;  that  the  validity  of  this  action  cannot 
be  maintained  upon  the  ground  that,  by  a 
strained  interpretation  of  some  of  the  condi- 
tions of  the  policy,  the  levying  of  assessments 
is  remitted  to  the  discretion  of  the  officers, 
because  the  discretion  referred  to  means  the 
honest  discretion  of  the  corporation  and  its 
officers ;  that  these  assessments  were  not  lev- 
ied bona  fide,  in  the  honest  exercise  of  ajiy 
discretion  vested  in  tlie  corporation  or  its 
officers,  but  were  levied  with  the  dishonest 
and  fraudulent  purpose  of  forcing  the  appel- 
lant, and  others  situated  as  he  is,  to  lulow 
their  policies  to  lapse  by  a  failure  to  pay  il- 
legal, runinous,  and  fraudulent  assessments, 
The  bill  further  charges  that  these  increased 
assessments  cannot  m  defended  by  the  sug- 
gestion that  the  same  are  "to  any  extent" 
needed  in  order  to  enable  the  corporation  to 
meet  its  death  claims,  because,  if  the  corpo- 
ration is  in  the  prosperous  financial  condi- 
tion represented  in  its  circulars,  the  levving 
of  such  assessments  is  a  wanton  abuse  of  the 
power  it  possesses,  and  "plainly  proves"  that 
the  same  are  illegal,  fraudulent,  and  ultra 
vires.  The  bill  then  sets  forth  clauses  2  and 
3  of  the  policy.  It  is  under  these  clauses 
that  a  resen'e  fund  is  created  out  of  the  net 
earnings,  plus  25  per  cent  of  the  net  receipts 
from  each  assessment.  By  these  clauses  it  is 
further  .provided  that,  after  five  vears,  a 
membership  bond  is  to  be  issued  to  tne  policy 
holder  for  an  equitable  proportion  of  this  re- 
serve fund,  and  this  bond  is  made  available, 
after  the  expiration  of  ten  years,  for  the  pay- 
ment of  future  dues.  The  bill  charges  that 
the  amount  of  the  bonds  issued  to  the  appel- 
lant is  greatly  less  than,  according  to  the 
face  of  his  policy,  he  was  entitled  to;  that, 
ir  fact,  the  apportionment  made  was  fiaud- 
ulent;  and  that,  upon  a  true  accounting,  it 
will  be  found  that  he  is  entitled  to  sums  very 
much  greater  than  those  allowed  him  in  the 
two  bonds  which  had  been  issued  to  him. 
The  bill  also  charges  that  the  corporation  is 
insolvent.  The  rdief  prayed  is  as  follows: 
First,  for  a  subpoena;  second,  that  an  injunc- 
tion may  be  issued  restraining  the  corpora- 
tion from  forfeiting  the  appellant's  policy 
for  the  nonpayment  of  mortuary  call  Wo.  96, 
"and  adjudging  that  the  said  assessment  is 
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f]-audulent  and  void";  third,  that,  in  the 
efvent  of  the  policy  being  oonstrued  as  confer- 
ring the  right  to  make  the  assessments  com- 
plained of,  the  policy  may  "be  declared  to 
have  been  obtained  under  such  circumstances 
as  demonstrated  that  there  was  no  real  meet- 
ing of  minds,"  and  that  no  con^tract  was  in 
fact  executed,  and  therefore  that  the  corpo- 
ration may  be  decreed  to  refund  to  the  appel- 
lant all  the  payments  made  by  him  to  it  from 
the  beginning;  fourth,  that,  if  the  court  shall 
find  that  a  binding  contract  was  made,  then 
that  the  contract,  "as  set  out  in  said  policy," 
in  connection  with  the  constitution  and  by- 
laws of  the  corporation,  may  be  interpreted, 
and  the  true  meaning  and  effect  tnereof  de- 
termined, and  that  the  power  of  the  corpora- 
tion" in  respect  of  the  levying  of  assessments 
may  be  settled  and  adjudicated";  fifth,  that 
the  corporation  may  be  required  to  give  a 
full  and  particular  statement  of  its  assets 
and  liabilities ;  sixth,  that  a  receiver  may  be 
appointed  to  take  charge  of  the  assets  within 
the  jurisdiction  of  the  court,  and  to  admin- 
ister them  under  the  direction  of  the  court; 
eeventh,  and  for  general  relief.  Other  per- 
sons holding  like  policies  became  parties 
plaintiff.  The  defendant  demurred  to  the 
bill  and  the  amended  bill,  and  assi^ed  four 
grounds.  The  first,  second,  and  third  allege 
that  the  application  for  membership,  and  the 
consrtitution  and  by-laws  of  the  association, 
forming  parts  of  ttie  contract  of  insurance, 
are  not  exhibited  with  the  bill,  and  that  it  is 
therefore  impossible  for  the  court  to  correct- 
ly interpret  the  contract.  The  fourth 
ground  is  in  these  words:  "For  that  it  ap- 
pears by  the  bill  of  complaint  in  this  case 
that  the  acts  complained  of  on  the  part  of 
the  defendant  affect  the  plain'tiffs  solely  in 
their  capacity  as  members  of  the  said  associ- 
ation, and  that  the  said  action  relates  alto- 
?:ether  to  the  management  of  the  internal  af- 
airs  of  the  said  association,  which,  as  ap- 
pears by  the  said  bill  of  complaint,  is  not  a 
corporation  of  the  state  of  Maryland,  but  is 
a  corporation  of  the  state  of  New  York,  and 
therefore  this  court  has  no  jurisdiction  of 
the  subject-matter  of  the  said  bill  of  com- 
plaint." 

The  amended  and  supplemental  bill  reaf- 
firmed all  the  allegations  of  the  original  bill, 
and  prayed,  in  addition,  that  a  further  as- 
sessment, maturing  on  .Fuly  1st,  be  declared 
ille^l,  and  that  an  injunction  be  issued  pro- 
hibiting the  forfeiture  of  the  policies  because 
of  its  nonpayment.  The  demurrer  distinctly 
challenges  the  court's  jurisdiction  to  enter- 
tain the  bill  and  to  grant  the  relief  sought. 
This  issue  of  law,  thus  raised,  we  now  pro- 
ceed to  consider. 

By  S  124,  art.  23,  Code,  it  is  provided  that, 
before  a  foreign  insurance  company  can  trans- 
act business  in  Maryland,  it  shall,  aipong 
ether  things,  file  with  the  insurance  commis- 
sioner of  this  state  "a  power  of  attorney  ap- 
pointing a  citizen  of  this  state,  resident  witn- 
m  this  state,  the  agent  or  attorney  for  the 
company,  upon  whom  process  of  law  can  be 
served;  there  must  also  be  filed  with  the  in- 
surance commissioner  a  certified  copy  of  the 
rote  or  resolution  of  the  directors  appointing 
such  attorney,  which  appointment  shall  con- 
44  L.  R.  A. 


tinue  until  another  attorney  be  substituted. 
And  said  writing  or  power  of  attorney  shall 
stipulate  and  agree,  on  the  part  of  the  com- 
pany making  the  same,  that  any  lawful  proc- 
cess  against  said  company,  which  is  served 
on  such  agent,  shall  be  of  the  same  legal  force 
and  validity  as  if  served  on  such  company 
or  association  within  this  state;  and  aUo, 
that  in  case  of  the  death  or  absence  of  the  at- 
torney so  appointed,  service  of  process  may 
be  made  upon  the  insurance  commissioner  of 
this  state;  and  such  power  of  attorney  can- 
not be  revoked  or  modified  ( except  that  a  new 
one  may  be  substituted)  so  long  as  any  policy 
or  liability  remains  outstanding  against  such 
company  m  this  state.  The  term  (process) 
used  above,  shall  be  held  and  deemed  to  in- 
clude any  wVit,  summons,  or  order  whereby 
any  action,  suit,  or  proceeding  shall  be  coin- 
menced,  or  which  shall  be  issued  in  or  upon 
any  action,  suit,  or  proceedings,  by  any 
court,  officer,  or  magistrate.     .     .     .    '' 

Broad  and  comprehensive  as  this  statute 
is,  it  obviously  does  not  confer  unlimited  ju- 
risdiction on  Maryland  courts  over  foreign 
corporations.  The  language  of  an  enactment 
does  not  always,  or  necessarily,  measure  its 
scope,  or  mark  the  limits  of  its  action.  And 
so,  on  the  other  hand,  it  is  equally  true  that 
things  apparently  within  its  words  may  be' 
actually  beyoml  its  operation.  If  they  are, 
it  is  not  to  bo  assumed  that  the  legislature 
intended  to  include  them;  and,  if  there  be  no 
intent  to  include  them,  they  are  outside  of 
its  purview.  That  which  the  legislature  has 
no  power  to  authorize  a  Maryland  court  to 
do — that  is,  to  exercise  extraterritorial  ju- 
risdiction— will  not  be  held  as  included  with  • 
in  the  jurisdiction  really  given,  even  though 
the  latter  may  be  conferred  in  such  general 
terms  as  to  apparently  embrace  the  former 
witnin  the  letter  of  the  statute. 

A  policy  holder  in  a  mutual  insuraace  as- 
sociation stands  in  a  twofold  relation  to- 
wards the  company.  He  is  a  policy  holder 
and  he  is  a  member.  Growing  out  of  this, 
as  well  as  altogether  apart  from  it,  there 
may  be  a  distinct  relation  of  creditor,  but 
with  this  latter  we  are  not  now  concerned. 
He  is  alike  insurer  and  insured,  but  in  both 
capacities  he  is  a  member,  and  it  is  solely^ 
because  he  is  a  member  that  he  occupies  ei- 
ther of  these  positions.  His  liabilities  as  in- 
surer and  his  rights  as  insured  depend  whol- 
ly upon  the  obligations  and  the  conditions  of 
his  membership.  Those  obligations  and  con- 
ditions are  evidenced  by  the  constitution  and 
the  by-laws  of  the  association,  and  by  his  ap- 
plication for,  and  his  certificate  of,  member- 
ship, and  by  the  law  of  the  place  of  the  con- 
tract. Apart  from  these,  there  is  nothing 
by  which  his  duties  and  his  rip^hts  as  a  mem- 
ber are  to  be  determined.  Rights  as  an  in- 
sured he  undoubtedly  has.  Those  rights 
may  be  unlawfully  invaded.  If  thus  invad- 
ed, he  is  not  without  redress  when  he  seeks 
relief  in  the  forum  having  jurisdiction  over 
the  parties  and  the  subject-matter.  The 
mere  fact  that  he  is  a  member  of  the  corpora- 
tion does  not  preclude  him  from  asserting 
against  the  corporation  any  right  arising  out 
of  his  contract:  but  the  character  of  the  rem- 
edy invoked  may  measure  the  limits  of  the 
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jurisdiction  of  the  tribunal  appealed  to,  when 
the  domicil  of  the  corporation  is  considered. 
1 1  is  therefore  entirely  possible  tiiat  a  state 
of  facts  which  would  authorize  a  court,  in 
th«  exercise  of  its  visitorial  power,  to  inquire 
ibto  the  validity  of  acts  affecting  the  rights 
of  a  policy  holder,  when  done  by  a  corpora^ 
tion  located  within  the  jurisdiction  of  the 
court,  would,  as  respects  a  foreign  corpora- 
tion, be  wholly  insufficient  to  confer  upon 
thi«  same  court  jurisdiction  to  act  at  all. 
Thus,  in  Rosenl^erger  v.  Washington  Mut.  F. 
Ins.  Co,  87  Pa.  207,  a  domestic  fire  insur- 
ance company  was  sued  for  the  amount 
claimed  to  be  payable  on  a  policy  against  loss 
by  fire.  The  company  was  a  mutual  asso- 
ciation. An  assessment  upon  all  policy  hold- 
ers had  been  levied  some  time  prior  to  the 
loss,  but  it  was  alleged  by  the  plaintiffs  to  be 
excessive,  and  therefore  illegal,  and  they  re- 
fused to  pay  it.  When  the  loss  insured 
against  by  the  plaintiffs'  policy  occurred, 
the  company  insisted  that  the  policy  had  been 
annulled  because  of  the  nonpayment  of  the 
assessment.  Suit  was  brought  to  recover  on 
the  policy,  and  it  was  held  that  the  question 
as  to  whether  the  assessment  was  excessive 
ought  to  have  been  left  to  the  jury.  Speak- 
ing for  the  court,  Judge  Trunkey  said :  "By 
the  terms  of  the  charter,  the  plaintiffs  sub- 
mitted themselves  to  the  acts  of  the  mana- 
fi^ers  as  representatives  of  all  the  members. 
They  were  bound  by  the  assessment,  unless 
they  can  show  fraud  or  gross  mistake."  The 
members  "are,  as  members,  subject  to  liabili- 
ties and  entitled  to  privileges.  A  member 
mav  participate  in  its  benefits,  is  presumed 
to  know  its  r-ules  and  regulations,  its  books 
are  evidenoe  against  him,  and  he  shall  bear 
his  proportion  of  burdens.  His  corporate 
rights  may  be  subject  to  the  control  of  the 
corporation,  but  his  rights  as  a  partv  insured 
rest  on  the  contract.  Assurer  and  insured 
8 like  are  bound  bv  the  charter,  and  neither 
can  do  what  it  does  not  authorize."  The 
er.mpany  was  located  within  the  jurisdiction 
of  the  court,  was  subject  to  its  visitorial  pow- 
er, and  it  was  held,  in  these  circurabtances, 
that  evidence  tending  to  show  fraud  in  the 
Icvyine  of  the  assessment  was  competent,  be- 
cause if  the  assessment  was,  in  fact,  fraudu- 
lent, it  was  illegal,  and  if  illegal  its  nonpay- 
ment furnished  no  ground  for  declaring  the 
policy  forfeited.  But  we  have  no  such  state 
of  facts  to  deal  with  in  the  pending  case. 
This  litigation  was  not  instituted  to  recover 
on  the  fKiilicy  a  sum  payable  under  it  for  a 
lo89  actually  sustained.  Its  object,  as  will  be 
shown  later  on,  is  to  reflate,  by  a  decree  of 
the  circuit  court  of  Baltimore  city,  the  man- 
agement, the  eonduct,  and  the  internal  gov- 
ernment of  a  foreign  corporation.  And  the 
Question  is,  Does  the  statute  ( §  124,  art.  23, 
'ode,  already  cited)  include  such  a  proceed- 
ing, or  confer  jurisdiction  to  entertain  such 
a  bill,  as  we  have  now  before  us?  This  ques- 
tion must  be  answered  in  the  negative,  and 
it  must  be  so  answered,  both  upon  principle 
and  according  to  precedent. 

If  we  turn  for  a  moment  to  (I  295  and  297 
of  article  23  of  the  Code,  it  will  be  found 
thst  provision  is  there  made  in  terms  quite 
SR  broad  as,  if  not  broader  than,  those  used 
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in  §  124,  for  subjecting  to  suits  in  this  state 
all  corporations  not  ohartered  by  the  laws  of 
Maryland.  Such  corporations,  transactins 
business  in  this  state,  are  deemed  to  hold  and 
exercise  franchises  within  the  state,  and  are 
made  liable  to  suit  "on  any  dealings  or  trans- 
actions had  in  the  state.  Such  suits  may 
be  brought  in  any  court  of  the  state,  or  before 
a  justice  of  the  peace,  "by  a  resident  of 
this  state,  for  any  cause  of  action,"  and  by  a 
Lonresident»  when  the  cause  of  action  has 
arisen,  or  the  subject  of  the  action  shall  be 
situated,  in  this  state.  The  scope  of  these 
provieions  has  been  defined  by  this  court.  In 
North  State  Copper  d  Gold  Min,  Co.  v.  Field, 
64  Md.  151,  it  appeared  that  the  appellee 
was  a  citizen  of  Maryland,  and  the*  appellant 
was  a  corporation  created  b^  the  laws  of 
North  Carolina.  The  proceeding  was  an  ap- 
plication for  a  mandamus.  Field  claimed 
to  be  a  stockholder  in  the  North  State  Com- 
pany. He  alleged  that  the  directors  of  the 
company  had  made  an  illegal  and  invalid  as- 
sessment upon  each  stockholder,  and  had 
then  forfeited  his  stock  for  the  nonpayment 
of  that  assessment.  He  sought  to  be  rein- 
stated as  a  stockholder.  After  quoting  the 
sections  of  act  1868,  chap.  471,  which  are  in- 
corporated in  the  sections  of  the  Code  just 
above  alluded  to,  this  court  said:  "The  ob- 
ject of  our  statute,  and  of  similar  statutes 
passed  by  other  states,  is  to  provide  for  the 
collection  of  debts  due  from  foreign  corpora- 
tions, to  our  own  citizens,  and  to  enforce  con- 
tracts made  here  by  foreign  corporations 
through  its  agent,  and  to  protect  our  citizens 
from  frauds  or  wrong,  whether  the  wrong- 
doer be  foreign  or  domestic.  But  it  was  not 
the  intent  of  our  statute  to  give  our  courts 
jurisdiction  over  the  internal  affairs  of  a  for- 
eign corporation.  Our  courts  possess  no  vis- 
itorial power  over  them,  and  can  enforce  no 
forfeiture  of  chai'ter  for  violation  of  law,  or 
removal  of  ofiicers  for  misconduct;  nor  can 
they  exercise  authority  over  the  corporate 
functions,  the  by-laws,  nor  the  relations  be- 
tween the  corporation  and  its  memJbers,  aris- 
ing out  of,  and  depending  upon,  the  law  of 
its  creation.  These  power?  belong  onlpr  to 
the  state  which  created  the  corporation." 
The  case  of  Wilkins  v.  Thome,  60  Md.  253,  is 
likewise  in  point.  Thorne  filed  a  bill,  alleg- 
ing that  he  was  a  stockholder  in  the  Norui 
Slate  Copper  &  Gold  Mining  Company;  that 
Wilkins  and  others,  fraudulently  contriving 
and  intending  to  get  possession  of  the  com- 
[.any's  property  and  divide  the  same  amone 
themselves,  to  the  exclusion  of  the  lawful 
owners  of  the  stock,  assembled  in  Baltimore, 
and  proceeded  to  take  steps  to  reorganize  the 
company,  intending  thereby  to  cheat  and  de- 
fraud Thorne,  and  the  other  lawful  holders  oC 
the  stock,  out  of  their  property,  by  the  means 
of  certain  pretended  by-laws,  rules,  and  regu- 
lations; that  Wilkins  and  his  confederates 
were  in  actual  possession  of  the  property  and 
franchises  of  the  company  and  had  refused 
to  allow  any  of  the  stockholders  who  had  not 
paid  an  unlawful  assessment  levied  by  him 
and  his  confederates  to  have  any  lot,  share, 
recognition,  or  authority  in  the  matter  of  the 
corporation.  The  bill  prayed  for  an  injunc- 
tion to  restrain  Wilkins,  and  those  acting 
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with  him,  from  ixrtermcddling  with  the  prop- 
erty, stock,  or  affairs  of  the  company.  The 
corporation  wvls  a  foreign  corporation.  This 
court,  whiie  holding  that,  ''if  this  were  a 
Maryland  corporation  there  could  be  no  Ques- 
tion as  to  the  jurisdiction  of  a  Maryland 
court  over  the  subject,"  decided  that  **such 
controversies  must  be  determined  by  the 
courts  of  the  state  by  which  the  corporation 
was  created";  because  it  was  "clearly  a  con- 
troversy relating  to  the  internal  manage- 
ment of  the  corporation,  and  the  validity  of 
the  acts  of  those  who  claim  to  be,  and  indeed 
are  admitted  to  be,  cle  facto  its  president,  di- 
rectors, and  stockholders."  The  relief  sought 
was  accordingly  denied. 

The  conclusion  reached  in  both  of  these 
cases  was  adverse  to  the  court's  jurisdiction, 
rotwithstanding  the  provision  of  the  statute 
making  a  foreign  corporation  liable  to  a  suit 
in  the  courts  of  this  state  by  a  resident  of 
this  state,  "on  any  dealings  or  transactions, 
or  for  any  cause  of  action";  and  in  spite  of 
the  fact  that  in  one  ca^ae  the  foundation  of  the 
proceeding  was  an  alleged,  and  as  the  case 
was  presented  and  admitted,  illegal  forfeit- 
ure of  stock,  and  in  the  other  an  alleged,  and 
by  the  demurrer  a  conceded,  fraudulent  con- 
spiracy to  deprive  a  bona  fide  shareholder  of 
his  stock,  ana  to  exclude  him  from  a  vote  in 
the  management  of  the  company.  The  lan- 
giiage  of  S  124,  heretofore  quoted,  is  less,  or, 
at  all  events,  certainly  not  more,  emphatic 
than  that  employed  in  §§  295  and  297 ;  for  it 
makes  only  lawful  process  served  on  a  non- 
resident insurance  company's  agent  of  the 
same  force  and  validity  as  if  served  on  the 
company  within  the  state.  As  process,  to  be 
lawful,  must  be  process  that  the  tribunal  is- 
suing it  has  authority  to  issue,  and  as  a  ju- 
dicial tribunal  has  no  authority  to  issue  proc- 
ess (which  is  a  mandate  to  its  officer,  com- 
manding him  to  perform  certain  services 
within  his  official  cognizance)  unless  it  be  is- 
sued in  a  proceeding  which  the  court  has  ju- 
risdiction to  entertain,  to  hear,  and  to  de- 
cide, it  follows  that  the  statute  must  be  in- 
terpreted in  the  same  wa^  that  §§  295  and 
297  were  construed ;  that  is,  as  not  intending 
to  confer  an  extraterritorial  jurisdiction,  or 
a  jurisdiction  over  a  cause  that  involves  only 
adi  inquiry  into,  and  the  exercise  of  a  con- 
trol over,  the  internal  management  of  a  for- 
eign corporation. 

The  reasons  for  thus  interpreting  the-e 
provisions  of  the  Code  are  conspicuously 
clear.  There  are  obvious  difficulties  that 
would  be  encountered  if  the  courts  of  one 
state  undertook  to  adjust  the  internal  af- 
fairs of  a  forei^  corporation  formed  under 
the  laws  of  a  different  state,  and  having  its 
habitat  within  the  borders  of  another  sover- 
eignty. The  absence  of  a  visitorial  power 
over  such  a  corporation,  and  the  absolute  in- 
ability to  enforce  a  forfeiture  of  its  charter 
for  a  violation  of  the  law,  or  to  remove  its 
officers  for  misconduct,  or  to  punish  them 
for  malversations  committed  in  the  place  of 
its  domicil,  are  open  and  apparent  oostacles 
in  the  court's  pathway,  should  it  assume  to 
exert  an  extraterritorial  jurisdiction.  Be- 
sides all  this,  its  lack  of  the  means  to  do  full 
Justice,  and  its  want  of  the  machinery  to  en- ' 
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force  against  the  corporation,  in  the  place  of 
its  existence,  any  decree  it  might  rcaider  in 
such  a  proceeding,  indicate,  if  they  do  not 
dcmonstraite,  that  the  legislature  never  de- 
signed to  confer  a  power  the  exercise  of 
which  would  or  might  be  utterly  fruitle^is 
and  vain. 

With  this  limit  to  the  court's  juriadictioa 
established,  it  becomes  necessary  to  ascertain 
what  is  and  what  is  not  a  controversy  relat- 
ing solely  to  the  internal  managemeot  of  a 
corporation ;  in  other  words,  what  acts  are  so 
distinctively  acts  pertaining  to  the  internal 
management  of  a  foreign  corporation  aa  to 
preclude  an  inquiry  into  them  l^  any  tribu- 
nal other  than  the  courts  of  the  corporation's 
domicil.  The  motives  with  which  the  acts 
are  done,  and  the  effect  they  may  have  upon 
others  when  done,  are  altogether  aside  from 
the  inquiry;  because,  if  they  strictly  apper- 
tain to  the  internal  ^vernment  of  the  cor- 
poration, neither  motive  nor  effect  can  con- 
vert then^  from  what  they  intrinsically  are 
into  what  they  obviously  are  not,  and  there- 
fore cannot  make  them  ooenizable  if  other- 
wise they  be  not  oognizable.  An  act  done 
with  a  fraudulent  motive  is,  as  an  act,  pre- 
cisely identical  with  the  same  act  done  with- 
out such  a  motive,  in  so  far  as  it  relates  to 
thid  jurisdictional  question  j  because  it  is 
the  quality  or  nature  of  the  act,  and  not  the 
incentive  that  prompted  it,  or  the  effect  that 
it  produces,  which  determines  whether  it 
does  pertain  to  the  internal  management  of 
the  .corporation  or  not.  In  Field's  Case,  04 
Md.  161,  which  has  been  followed  by  many 
other  courts  of  the  country,  it  was  said: 
"Where  the  act  complained  of  affecte  the 
complainant  solely  in  his  capacity  as  a  mem- 
ber of  the  corporation,  whether  it  be  as  stock- 
holder, director,  president,  or  other  officer, 
and  is  the  act  of  the  corporation,  wheth- 
er acting  in  stockholders'  meeting  or  through 
its  agents,  the  board  of  directors,  that  then 
such  action  is  the  management  of  the  internal 
affairs  of  the  corporation,  and  in  case  of  a 
foreira  corporation,  our  courts  will  not  take 
jurisdiction.  Where,  however  the  act  of  the 
foreign  corporation  complained  of  affects  the 
complainant's  individual  righta  only,  then 
our  courts  will  take  jurisdiction."  In  FxelCa 
CcLse  the  controversy  arose  entirely  out  of  the 
internal  management  of  the  affairs  of  the 
companv.  "It  is  the  complaint  of  a  stock- 
holder that  he  has  been  deprived  of  his  rights, 
as  a  stockholder,  by  the  illegal  action  of  the 
board  of  directors."  In  Thomas  Case,  60 
Md.  253,  it  was  the  complaint  of  a  stockhold- 
er that  he  was  deprived  of  his  right  to  the 
stock  by  the  frauaulent  conduct  of  persons 
claiming  to  be  directors.  In  Madden  v. 
Penn  Electrio  Light  Co.  181  Pa.  617,  38  L. 
R.  A.  638,  it  was  held  that  the  court  would 
not,  at  the  suit  of  a  resident  stockholder 
against  a  foreign  corporation,  set  aside  un- 
wise, dishonest,  and  useless  contracts,  which 
depreciated  and  destroyed  the  value  of  the 
stock,  although  the  visible,  tangible  property 
of  the  corporation,  consisting  of  conduits  in 
streets  for  electric  lighting,  was  within  the 
state,  because  the  vnrong  complained  of  was 
an  act  done  in  the  internal  manaircment  of 
the  corporation.  In  Clark  v.  Mutual  Reserve 
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Fund  Life  Aaao.  (February  7,  1899)  18  App. 
D.  C.  —,  27  Wash.  L.  Rep.  114,  43  L. 
R.  A.  390,  1.  was  held  that  this  same 
corporation  was  not  amenable  to  the  proc- 
ess of  the  courts  of  the  District,  un- 
der a  bill  substantially  the  same  as  the 
one  before  us,  and  seeking  precisely  the  relief 
a^ked  for  in  this  proceediiig.  See,  too,  8 
Am.  &  Eng.  Ehic.  Law,  p.  378,  note  4;  Id. 
p.  379,  note  1;  Republican  Mountain  Silver 
Mines  v.  Brovm,  19  U.  S.  App.  203,  58  Fed. 
Reo.  645,  7  C.  C.  A.  412,  24  L.  R.  A.  776. 

We  turn  now  to  the  allegations  of  the  bill 
to  ascertain  whether  the  acts  complained  of 
are,  according  to  the  definition  m  Field^a 
Case,  acts  of  internal  management  or  not. 
Laying  aside  for  the  moment  the  question  as 
to  whether  the  certificate  of  membership,  b}' 
its  terms,  authorizes  an  increase  in  the 
amount  of  the  assessments  above  $3.25  per 
$1,000  of  insurance,  and  permits  the  levying 
of  more  than  the  designated  bimonthly  ones, 
it  is  obvious,  we  think,  that  the  whole  fabric 
of  the  bill  with  respect  to  these  alleged  il- 
legal assessments  invohes,  as  its  foundation, 
the  right  of  a  Maryland  court  to  inquire  into 
the  internal  management  of  this  New  York 
corporation.  The  substance  of  the  allega- 
tions of  the  bill,  as  we  have  heretofore  stated 
them  on  this  subject,  is  that  these  excessive 
assessments  are  not  only  void,  because  not 
authorized,  but  because,  the  condition  of  the 
death  fund  not  demanding  that  they  should 
be  laid,  they  were  made  with  the  dishonest 
and  fraudulent  purpose  of  forcing  the  appel- 
lant's policy,  and  the  policies  of  others  sim- 
ilarly situated,  to  lap^e.  Now,  it  is  per- 
fectlv  apparent  that  no  tribunal  can  possibly 
decide  whether  the  condition  of  the  death 
fund  required  these  extra  assessments  to  be 
levied,  until  it  knows  what  the  condition  of 
the  death  fund  was  and  what  demands  there 
were  upon  it.  And  it  is  equally  clear  that, 
in  order  that  these  factors  may  be  known,  the 
whole  internal  management  of  the  association 
must  be  investigated.  The  disposition  made 
of  the  money  assessed  for,  a^  payal)Ie  to, 
the  death  fund,  the  validity  of  claims  a^inst 
that  fund,  the  propriety  of  expenditures 
•charged  against  it,  and  other  like  inquiries, 
strictly  relating  to  the  internal  manage- 
ment and  to  the  proper  disbursement  of  the 
mojtey  which  the  many  thousand  members 
Tiave  intrusted  to  the  directors*  control,  would 
all  have  to  be  solved,  before  a  court  cciiM  .s:iy 
that  these  assessments  were  unnecessary  or 
fraudulent.  No  court  could  declare  them  ex- 
<:e38ive  until  it  knew  what  sum  was  not  exces- 
sive, and  no  court  could  decide  what  sum 
was  not  excessive  until  it  was  placed  in  the 
full  possession  of  all  the  facts  pertaining  to 
the  whole  internal  conduct  of  the  company. 
These  observations  apply,  also,  to  the  charges 
of  the  bill  in  respect  to  the  amount  of  the 
reserve  fund  bonds  issued  to  Condon.  It  is 
alleged  that  a  true  accounting  will  show  him 
entitled  tx>  bonds  for  larger  amounts.  A  true 
accounting  can  only  be  had  by  an  examina- 
tion of  all  the  entries  relating  to  this  fund, 
and  by  correcting  errors,  if  any  there  are. 
Obviously,  this  would  involve  a  control  of  the 
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company's  internal  affairs  by  the  a^geaey  id 
an  injunction  issued  by  a  Maryland  court, 
though  that  court  possesses  no  power  to  en- 
force the  injunction  if  its  commands  were 
treated  with  oontumely  by  the  corporation. 
These  matters  thus  complained  of  do  not  af- 
fect the  appellant's  individual  rights  solely. 
They  relate  also  to  the  rights,  ana  bear  upon 
the  liabilities,  of  every  other  member  as  an 
insurer;  and  while  in  a  sense  the^  mav,  by 
their  consequences,  affect  him  individually  as 
assured,  they  do  not  affect  him  exclusively, 
but  concern,  as  well,  the  internal  manage- 
ment of  the  company.  His  relation  to  the 
corporation  is,  as  we  have  stated,  of  a  two- 
fold oharacter.  He  is  insurer  and  insured. 
It  is  possible  that  the  same  act  of  the  body 
corporate  nuiy  affect  both  of  these  relations. 
In  that  event,  it  could  not  be  said  that  the 
act  affected  a  member's  individual  rights 
only.  In  Madden's  Case,  181  Pa.  617,  38  L. 
H.  A.  638,  the  fraudulent  and  dishonest  con- 
tracts complained  of  impaired  the  value  of 
the  shareholder's  stock,  and  in  that  regard  in- 
jured  his  individual  rights;  but  the  wrong 
imputed  arose  not  from  the  violation  of  a 
contract  with  nim,  but  from  want  of  fidelity 
to  duty  on  the  part  of  the  directors  in  the  fi- 
duciary position  occupied  by  them.  These 
acts  not  only  depressed  the  value  of  the  stock, 
but  they  concerned  the  internal  management 
of  the  corporation,  and,  therefore,  though 
causing  injury,  furnished  no  ground  for  a 
Pennsylvania  court  to  interfere  with  the  gO¥- 
ernroent  of  a  New  Jersey  corporation. 

If  the  whole  of  the  contract  between  Con- 
don and  the  company  were  before  us  for  con- 
struction in  a  case  where  we  were  authorized 
to  construe  it,  we  would  be  confronted  by  a 
provision  of  the  policy  which  places  in  the  di- 
rector's power  and  discretion,  when  the  death 
fund  is  insufficient  to  meet  existing  claims  by 
death,  to  levy  an  assessment  "at  such  rates, 
according  to  the  age  of  each  member,  as  may 
be  establishea  by  the  board  of  directoss." 
Here,  then,  try  this  term  of  the  contract,  pro- 
vision- is  made  for  additional  assessments  be- 
yond the  bimonthly  ones  previously  specified 
in  the  certificate.  Whether  this  is  the  mean- 
ing of  the  contract,  when  all  of  its  parts  are 
brought  together,  we  do  not,  for  we  cannot 
now,  decide. 

From  what  we  have  said,  it  Is  apparent 
that  the  second  and  fifth  prayers  for  relief 
cannot  be  granted.  We  cannot,  by  injunc- 
tion, control  the  internal  management  of  a 
corporation  which  is  located  beyond  the  reach 
of  that  process.  It  is  equally  clear  that  the 
fourth  prayer  for  relief  must  be  denied,  be- 
cause it  asks  for  the  construction  of  a  con- 
tract, when  but  part  of  the  contract  is  be- 
fore us.  We  are  called  on  to  interpret  the 
contract  as  set  out  in  the  certificate  of  mem- 
l>ership,  in  connection  with  the  constitution 
and  laws,  though  the  application  and  the 
constitution  and  laws,  all  forming  part  of  the 
contract,  are  not  before  us.  T%e  constitu- 
tion and  by-laws  all  form  part  of  the  agree- 
ment of  insurance,  whether  mentioned  or 
not.  16  Am.  &  Eng.  Enc.  Law,  p.  41,  and 
caxes  in  note  1.    A  construction  of  the  con' 
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tnet,  as  Bet  out  in  the  policy  alone,  would 
not  be  a  construction  of  the  contract  as  con- 
tained in  the  application,  the  oonatitution, 
the  by-laws,  and  the  policy. 

There  is  no  averment  cognizable  by  aMary- 
land  court  justifying  the  appointment  of  a 
receiver  as  asked  for  in  the  sixth  prayer  for 
relief.  The  allegation  of  insolvency  is  not 
sufficient  to  found  such  a  drastic  measure  on. 
Unless  the  plaiiutiff  has  a  stajiding  in  court, 
unless  he  presents  on  the  face  of  his  bill  a 
case  of  which  jurisdiction  can  be  taken,  a 
bare  allegation  of  insolvency  will  not  war- 
rant the  appointment  of  a  receiver.  If  the 
court  has  no  jurisdiction  over  the  subject- 
matter  of  the  proceeding,  it  has  no  authority 
to  appoint  a  receiver. 

The  second  prayer  for  relief  is  in  the  al- 
ternative. It  asks  that  the  money  paid  in  by 
('ondon  durin^if  the  time  he  has  been  a  mem- 
ber be  restored  to  him,  if  the  court  should  hold 
that  hi»  understanding  of  the  meaning  of  the 
policy  is  not  its  correct  interpretation.  He 
alleges  that  he  understood  the  contract  to 
meen  one  thing,  and  he  claims^  if  the  court 
shall  find  it  to  import  something  else,  that 
then  there  never  was  any  contract  at  all,  be- 
cause there  \vas  no  meeting  of  minds  in  re- 
gard to  its  terms.  Now,  the  bill  nowhere 
charges  that  Condon  was  induced  by  fraud, 
deceit,  or  misrepresentation  to  enter  into  the 
contract  of  ineurance.  nor  does  he  ask  to 
have  the  policy  canceled  on  any  such  ground. 
His  claim  is  simply  that  he  understood  the 
contract  to  signify  that  he  was  to  pay  only 
six  assessments  per  annum,  each  one  of 
which  would  be  for  the  sum  of  $32.50,  and  no 
more.  He  insists  tliat  if  this  is  not  the  limit 
of  his  liability  he  is  entitled  to  havehis  money 
refunded.  For  more  than  fourteen  years  the 
policy  has  been  in  his  possession.  Its  pro- 
visions were  plainly  before  his  eyes.  He  has 
given  no  explanation  for  not  reading  them, 
end,  although  he  has  had  the  benefit  of  an 
insurance  on  his  life  for  that  period  of  time, 
he  asks  to  have  all  he  has  paid  in  refunded 
him.  The  sums  he  paid  in  were  not  paid  for 
his  use  exclusively,  nor  mainly.  They  were 
collected  to  pay  the  losses  occasioned  by  the 
deatlie  of  other  members.  They  were  paid  in 
for  a  specific  purpose,  and  were  paid  by  him 
as  an  insurer.  They  were  not  assets  of  the 
oorporation.  May,  Ins.  §  550  A,  and  note. 
The  corporation  acted  in  the  receipt  of  them 
as  a  collecting  agency,  for  the  benefit  of  those 
persons  to  whom  they  were  ultimately  pay- 
able, and  there  is  no  pretense  in  the  bill  that 
a  single  dollar  of  the  sums  paid  in  by  Condon 
has  not  been  disbursed  or  appropriated  pre- 
cisely in  the  way  and  to  the  uses  he  expected 
find  intended  that  it  should  be.  And,  if  his 
contributions  have  been  expended  and  appro- 
priated in  that  way,  obviously  he  has  no 
claim  to  recover  them  back,  simply  because  he 
failed  to  read,  or  if  he  read  failed  to  under- 
stand, the  provisions  of  the  policy,  the  con- 
stitution, and  the  by-laws.  As  we  have  al- 
ready stated,  the  whole  contract  is  not  before 
us,  and,  even  if  tbia  were  a  case  in  which  wa 
44L.R.A. 


were  authorized  to  construe  it,  we  could  no^ 
interpret  it  in  the  absence  of  material  ami 
essential  portions  of  it. 

Everv  right  asserted  by  Condon  ia  a  right 
founded  on  his  membership.  Every  prayer 
for  relief  is  for  relief  souj'ht  by  a  member 
against  the  concern  of  which  he  is  a  member, 
m  respect  of  some  matter  pertaining  to  the 
management  and  internal  government  of  the 
association.  While  the  acts  complained  of 
may  affect  him,  they  do  not  affect  him  alone, 
and  they  only  affect  him  in  any  way  because 
of  his  me'iibership.  If  these  acts  are  unwar- 
ranted, they  are  certainly  not  more  grave 
than  the  forfeiture  of  Field's  stock  for  the 
nonpayment  of  an  illegal  and  void  assess- 
ment. And  if  the  latter  gave  no  ground  for 
the  interposition  of  a  court  of  equity,  because 
it  was  an  act  of  internal  management  done 
by  a  foreign  corporation,  it  is  difficult  to  see 
how  the  former  oan  be  classed  as  acts  affect- 
ing only  the  individual  rights  of  Condon.  In 
Field's  Case  an  injury  was  done  to  him  by 
the  misconduct  complained  of,  but  the  injury 
was  not  an  injury  solely  to  his  individual 
rights.  The  act  which  occasioned  the  wron^ 
was  a  corporate  act,  relating  to  the  internsJ 

fovernment  of  the  company.  Its  effect  upon 
im  did  not  deprive  it  of  its  character  as  a 
corporate  act.  The  results  to  Condon  do  not 
define  the  nature  of  the  acts  which  he  com- 
plains of,  or  prevent  them,  because  they  do 
nim  injury  as  ne  alleges,  from  being  acts  per- 
taining to  the  internal  government  of  a  lor- 
eign  corporation  of  which  he  is  a  member. 
W^re  he  suing  on  the  contract  of  insurance, 
the  situation  would  be  different. 

If  this  were  a  suit  on  the  insurance  policy 
to  recover  a  loss  insured  against,  it  would  be 
a  case  within  the  jurisdiction  of  the  courts 
of  Maryland.  In  such  a  proceeding,  it  would 
be  incumbent  on  the  court  to  construe  the 
policy,  and  to  determine  whether  it  had  been 
forfeited  or  not,  because  it  would  have  the 
authority  to  decide  whether  a  recovery  could 
he  had.  Necessarily,  therefore,  the  validity 
of  any  assessment,  and  the  inquiry  as  to 
whether  an  assessment  was  fraudulent,  would 
be  a  legitimate  inquiry ;  because  in  a  suit  on 
the  policy  in  Maryland  the  courts  of  thia 
state  would  not  be  called  on  tp  regulate,  by 
injunction  or  otherwise,  the  government  of  a 
foreign  corporation,  but  would  be  required 
merely  to  enforce  the  contract  or  to  award 
damages  for  its  breach.  There  is  a  broad 
difference  between  compelling  a  foreign  oor- 
poration, at  the  suit  of  a  member,  to  con- 
form its  internal  conduct  to  the  views  of  a 
Maryland  court,  and  adjudging  it,  at  the  suit 
of  a  beneficiary,  liable  in  damages  for  a  fail- 
ure to  comply  with  its  contract  of  indemnity. 
In  the  one  instance  the  Maryland  court  haa 
no  jurisdiction;  in  the  other,  it  has.  As  we 
agree  with  the  conclusion  reached  by  the  cir- 
cuit court,  its  decree  sustaining  the  demur- 
rer, and  dismissing  the  original  and  amended 
bills,  will  be  affirmed. 

Decree  affirmed,  with  oosta  in  thia  oourt 
and'  in  tiia  oourt  below. 


1898. 
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PORTLAND  &  CAPE  ELIZABETH  RAIL- 
ROAD COMPANY. 

(91  Me.  584.) 

1.     Ridlns-'on  tlie  front  platform  of  an 
eleetrlo  street  car   is  not  negligence  as 
matter  of  law. 
&     Tlte  qnestion  vvltetlter  or  not  a  per- 
son  rldinir  on   the  front  platform  of 
an  electric  street  ear  took  snclt  pre- 
eantions  to  avoid  injury  as  the  obvious  and 
uauaJ  dangers  of  his  position  required  is  for 
the  Jury  where  the  facts  are  disputed  or  ti:e 
Busceptlble  of  more  than  one  conclusion. 

(Jane  18.  1898.) 

EXCEPTIONS  by  plaintiff  to  the  ruling  of 
the  Supreme  Judicial  Court  for  Cumber- 
land County  directing  &  yerdict  in  favor  of 
defendant  in  an  action  brought  to  recover 
4anr«ageB  for  personal  injuries  alleged  to  have 
beoi  caused  by  defendant's  negligence.  Sua- 
tmimedL 

The  facts  are  stated  in  the  opinion. 

Me98rs.  Ii.  M.  Webb,  H.  Knowlton,  and 
W.  jr.  KaowltoBf  for  plaintiff: 

The  question  as  to  whetlicr  there  was 
room  inside  the  oar,  and  whether,  under  the 
circumstances,  the  plaintiff  was  justified  in 
riding  on  the  platform,  and  as  to  his  posi- 
tion, are  all  facts  for  the  jurv. 

Oroswell,  Electricity,  S§  727-729,  p.  606; 
Beal  V.  Lowell  d  D.  Street  R,  Co.  157  Mass. 
-448 ;  Palmer  v.  Delaware  d  H,  Canal  Co,  120 
N.  Y.  174. 

If  the  car  was  90  crowded  that  riding  upon 
the  steps  or  platform  wn<«  a  necessity  there 
can  be  no  n^ligence  imputed  to  plaintiff; 
but  whether  the  car  was  so  crowded  is  a 
question  for  the  jury. 

Maguire  v,  Middlesex  R.  Co.  1 15  Mass.  239 ; 
McDofiongh  v.  Mctrof^litan  R.  Co.  137  Mass. 
i»10;  Pray  v.  Omaha  Street  R.  Co,  44  Neb. 
167. 

The  question  of  plaintiff's  due  care  is  prop- 
erly one  of  fact  for  the  jury. 

Beal  v.  Lowell  d  D,  Street  R,  Co.  157  Mass. 
44S. 

Standing  upon  the  front  platform  of  a  car. 
«\en  if  there  is  standins:  room  inside,  is  not 
of  itself  conclusive  evidence  that  a  person, 
injured  by  the  negligence  of  the  person  man- 
aging the  car,  was  not  in  the  exercise  of  due 
■care. 

Magnire  v.  Middlesex  R.  Co.  115  Mass. 
^39;  Wilde  v.  Lynn  d  B  R.  Co.  163  Mass. 
533;  Nolan  v.  Brooklyn  Citv  d  N.  R.  Co.  87 
N.  Y.  63,  41  Am.  Rep.  345';  Vail  v.  Broad- 
fray  R.  Co.  147  N.  Y.  377,  30  L.  R.  A.  620; 
Hastings  v.  Central  Crosstown  R.  Co.  7  App, 
Div.  312;  Sias  v.  Rochester  R.  Co.  92  Hun, 
140;  Oinna  v.  Second  Ave.  R.  Co.  67  N.  Y. 
o9G;  Meesel  v.  Lynn  d  B.  R.  Co.  8  Allen,  234. 

Calling  for  and  receiving  fare  from  per- 


sons stainding  on  the  front  and  rear  plat- 
form of  a  car  autliorizes'  the  jury  to  find 
that  those  so  riding  had  been  invited  by 
those  having  charge  of  the  car  to  ride  in 
that  place,  and  that  an  implied  assurance 
had  been  given  by  them  that  that  was  a  suit- 
able and  safe  place  for  them  to  ride. 

Clark  V.  Eighth  Ave.  R.  Co.  36  N.  Y.  135, 
93  Am.  Dec.  495;  Edgerton  v.  New  York  d 
H.  R.  Co.  39  N.  Y.  227. 

When  neffligenoe  on  the  part  of  plaintiff 
is  connected  with  the  cause  of  injury,  the 
question  to  be  determined  is  whether  the  de- 
fendant, by  the  exercise  of  ordinary  care  and 
skill,  might  have  avoided  the  injury;  if  he 
could  liave  done  so  the  negligence  of  plain- 
tiff cannot  be  set  up  as  an  answer  to  the 
action. 

Pollard  V.  Maine  C.  B.  Co.  87  Me.  66. 

Mr.  Clarence  Hale,  for  defendant: 

The  plaintiff  could  not  recover  because  he 
was  voluntarily  riding  upon  the  platform  of 
a  car  while  there  was  standing  room  inside. 

Qoodwin  v.  Boston  d  M.  R.  Co.  84  Me.  211 ; 
Worthington  v.  Central  Vermont  R.  Co.  64 
Vt  107,  15  L.  R.  A.  326;  Gavett  v.  Manches- 
ter d  L.  R.  Co.  16  Gray,  502,  77  Am.  Dec. 
422 :  ffickey  v.  Boston  d  L.  R.  Co.  14  Allen, 
429 ;  Torrey  v.  Boston  d  A.  R.  Co.  147  Mass. 
412:  Quinn  v.  Illinois  C.  R.  Co.  61  111.  495: 
Wood,  Railway  Law,  §  303 ;  Reber  v.  Pitts- 
bnrq  d  B.  Traction  Co.  179  Pa.  339;  Aikin 
V.  Frankford  §  S.  P.  City  Pass.  R.  Co.  142 
Pa.  47  ;  Francisco  v.  Troy  d  L.  R.  Co.  78  Hun, 
13;  Clark  v.  Eighth  Ave.  R.  Co.  30  N.  Y. 
138.  93  Am.  Dec.  495;  Willmott  v.  Corrigan 
Consol.  Street  R.  Co.  106  Mo.  535,  25  Alb. 
L.  J.  84;  Booth,  Street  Railways,  ed.  1892, 
§  338. 

Wherever  courts  have  said  that  it  was  not 
negligence  to  ride  upon  the  front  platform 
of  a  street  car,  it  has  been  in  cases  where 
the  cars  were  orowded  and  the  occupancy  of 
the  platform  was  held  to  have  been  invited 
or  permitted. 

Mann  v.  Phila4elphia  Traction  Co.  175  Pa. 
122. 

A  person  who  rides  upon  the  front  plat- 
form of  an  electric  passenger  car  is  guilty 
of  contributory  negligence. 

Worthington  v.  Central  Vermont  R.  Co. 
64  Vt.  107,  15  L.  R.  A.  326;  Torrey  v.  Bos- 
ton d  A.  R.  Co.  147  Mass.  412;  Hickey  v. 
liosion  d  L.  R.  Co.  14  Allen,  429;  Francisijo 
V.  Troy  d  L.  R.  Co.  78  Hun,  13;  Clark  v. 
Eighth  Ave.  R.  Co.  36  N.  Y.  138,  93  Am.  Dec. 
495. 

While  the  question  of  contributory  negli- 
gence is  ordinarily  a  question  of  fact,  there 
being  no  dispute  about  the  facts,  it  becomes 
a  question  of  law  for  the  court  as  to  whether 
or  not  the  plaintiff  was  in  the  exercise  of  due 
care. 

Elwell  V.  Backer,  86  Me.  416;  Romeo  v. 
Boston  d  M.  R.  Co.  87  Me.  540;  Wormell  v. 
Maine  C.  R.  Co.  79  Me.  397 ;  McPeck  v.  Cen- 


NoTS. — As  to  negligence  ip  riding  on  plat- 
form on  a  street  car,  see  Upham  v.  Detroit  City 
K.  Co.  (Mich.)  L2  L.  U.  A.  129.  and  note;  also 
44  L.  R.  A. 


Elliott  V.  Newport  Street  R.  Co.  (R.  I.)  23  U 
R.  A.  208;  and  Vail  v.  Broadway  R.  Co.  (N. 
Y.)  30  L.  R.  A.  626. 
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iral  Vermont  R,  Co.  50  U.  S.  App.  S7,  79 
Fed.  Rep.  690,  25  C.  C.  A.  110;  Randall  v. 
Baltimore  rf  0.  R.  Co.  109  U.  S.  478.  27  L. 
©d.  1003;  Seefeld  v.  Chicago,  M.  d  St,  P.  R. 
Co.  70  Wis.  223.  • 

Even  if  plaintiff  had  rights  of  a  passen- 
ger,  it  was  his  duty  on  getting  aboard  of  the 
car  to  place  himself  in  a  safe  position;  and 
it  is  no  excuse  for  him  to  place  himself  in 
an  unsafe  position  that  the  persons  in  charge 
knew  that  he  was  in  an  unsafe  position  and 
did  not  drive  him  therefrom.  • 

Clark  V.  Eighth  Ave.  R.  Co.  36  N.  Y.  138, 
93  Am.  Dec.  495;  Olivier  ▼.  Louisville  d  N. 
R.  Co.  43  lia.  Ann.  805. 

The  injured  party  cannot  recover  where 
his  own  or  his  agent's  ordinary  negligence  or 
wilful  wrong  approximately  contributed  to 
produce  the  injury  of  which  he  complains,  so 
that  but  for  his  concurring  or  co-operating 
fault  the  injury  would  not  nave  happened  to 
him. 

Shearm.  &  Bedf.  Neg.  §  35;  Woodman  v. 
Pitman,  79  Me.  456;  Conley  v.  American 
Exp.  Co.  87  Me.  353 ;  Little  Schuylkill  Nav. 
R.  d  Coal  Co.  V.  Norton,  24  Pa.  465,  64  Am. 
Dec.  672;  Jeffersonville  R.  Co.  v.  Stoift,  28 
Jnd.  459;  Indianapolis  d  C.  R.  Co.  v.  Ruther- 
ford, 29  Ind.  82,  92  Am.  Dec.  336. 

The  plaintiff  on  his  own  showing  was 
guilty  of  contributory  negligence  in  occupy- 
ing a  place  of  known  danger  without  taking 
suitable  care. 

Although  the  court  should  go  to  the  ex- 
treme point  of  saying  that  the  presiding  jus- 
tice was  incorrect  in  ordering  a  verdict  for 
the  plaintiff,  and  that  he  should  have  sub- 
mitted the  whole  question  to  the  jury,  even 
then  the  exception  should  be  overruled  be- 
cause the  case  shows  that  the  testimony  can- 
iiot  support  a  verdict  for  the  plaintiff. 

Randall  v.  Baltimore  d  0.  R.  Co.  109  U. 
8.  478,  27  L.  ed.  1003;  McPeck  v.  Central 
Vermont  R.  Co.  50  U.  S.  App.  27,  79  Fed. 
Kep.  691,  25  C.  C.  A.  110;  Pleasants  v.  Fant, 
22  Wall.  116,  22  L.  ed.  780;  Herbert  v.  But- 
ler, 97  U,  S.  319,  24  L.  ed.  058;  Holland  v. 
West  End  Street  R.  Co.  165  Mass.  388;  Mor- 
rison V.  Erie  R.  Co.  56  N.  Y.  302. 

If  a  passenger  unnecessarily  exposes  him- 
self to  danger  he  cannot  recover  if  such  con- 
duct contributed  to  the  injury  which  he 
would  otherwise  have  escaped. 

Todd  ▼.  Old  Colony  d  F.  River  R.  Co.  7 
Allen,  207,  83  Am.  Dec.  679,  80  Am.  Dec.  49; 
Hoar  V.  Maine  C.  R.  Co.  70  Me.  66,  35  Am. 
Rep.  299;  Dunn  v.  Grand  Trunk  R.  Co.  68 
Me.  187,  4  Am.  Rep.  267;  Harvey  v.  Eastern 
R.  Co.  116  Mass.  269. 

Wiswell,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff,  while  riding  upon  the  front 
platform  of  one  of  the  defendant's  electric 
street  cars,  was  thrown  from  the  car  by  its 
sudden  jolting,  and,  striking  the  ground  with 
considerable  violence,  sustained  more  or  less 
injury. 

It  IS  claimed  that  this  was  caused  by  the 
negligence  of  the  motorman  in  allowing  his 
car  to  oome  towards  a  switch  with  such 
speed  that  he  was  unable  to  see  whether  it 
was  properly  set  or  not,  and,  the  switch  be- 
44  L.  R.  A. 


ing  open,  that  the  car  was  propelled  w^ 
rapidly  onto  a  siding  as  to  cause  violent  jar- 
ring and  jolting. 

After  the  evidence  upon  both  sides  had 
been  closed,  the  presiding  justice  directed  a 
verdict  for  the  defendant;  to  which  direction 
exception  is  taken.  It  becomes  necessary, 
therefore,  to  decide  whether,  upon  all  the 
evidence,  re^arding^  it  in  the  most  favorable 
aspect  for  the  plaintiff  that  it  is  suscepti- 
ble of,  the  jury  would  have  beet!  justified  In 
returning  a  verdict  for  the  plaintiff. 

Upon  the  Question  of  the  alleged  negli- 
gence of  tlie  defendant,  it  is  only  necessary 
to  pay  that  in  our  opinion  there  was  suiii- 
eient  evidence  to  submit  this  question  to 
the  jury.  Was  there  also  sufficient  evidence 
upon  the  question  of  the  plaintiff's  own  care 
to  sustain  the  burden  of  proof  resting  upon 
him  in  that  respect? 

The  question  of  negligence  is  ordinarily 
one  for  the  jury, — it  is  always  so,  not  only 
when  the  facts  are  in  dispute,  but  also  when 
the  facts  are  undisputed;  but  intelligent  and 
fairminded  men  may  reasonably  differ  as  to 
the  conclusions  and  inferences  to  be  drawn 
from  such  facts, — ^because,  in  passing  upon 
this  question,  a  jury  must  not  only  decide 
what  was  in  fact  done  or  left  undone,  but 
also  as  to  what  should  have  been  done  in  the 
situation.  But  this  is  not  true  when  the 
facts  are  not  in  dispute,  and  when  the  undis- 
puted facts  are  susceptible  of  but  one  con- 
clusion. In  such  cases  it  is  not  only  proper, 
but  it  is  the  duty  of  the  court,  to  tcike  the 
rase  from  the  jury.  Romeo  v.  Boston  d  M, 
R.  Co.  87  Me.  640. 

In  this  case  the  presiding  justice,  in  di- 
recting a  verdict  for  the  defendant,  gave 
certain  reasons  why,  in  his  opinion,  a  ver- 
dict for  the  plaintiff  would  not  oe  warranted, 
and  could  not  be  sustained,  saying,  among 
other  things,  "that  the  riding  upon  the  plat- 
form of  a  passenger  car  upon  the  railroad 
is  such  negligence  upon  the  part  of  the  pas- 
senger as  would  bar  his  recovery  for  injury 
sustained  by  being  thrown  from  the  plat- 
form in  rounding  a  curve."  And,  again:  "It 
is  settled  as  a  question  of  law  that  one  who 
rides  upon  the  platform  of  a  car  and  is  in- 
jured by  being  thrown  from  it  as  the  car 
rounds  a  curve  is  guilty  of  contributory  neg- 
ligence." 

In  our  opinion,  this  was  not  a  correct 
statement  of  law  when  applied  to  a  street- 
railroad  car,  whether  propelled  by  horses, 
electricity,  or  otherwise.  Riding  upon  the 
platforms  of  such  cars  is  too  much  encour- 
aged by  transportation  companies,  and  too 
much  indulged  in  by  the  public,  for  the  court 
to  say,  as  a  matter  of  law,  t^at  the  mere 
riding  upon  the  platform  of  such  a  car  is 
conclusive  evidence  of  negligence,  or  is  negli- 
gence per  se,  or  is  negligence  in  law.  It  de- 
pends upon  too  many  other  circumstances 
and  conaitions  for  a  court  to  lay  down  any 
hard  and  fast  rule  in  regard  to  it;  but  it  is 
a  fact  which  should  ordinariljr  be  submitted 
to  the  jury,  in  connection  with  all  of  the 
other  circumstances  of  the  case. 

That  this  is  true  with  respect  to  horse 
street  cars  is  not  questioned,  and  has  been 
frequently  decided.     Meesel  ▼.  Lynn  d  B.  R, 
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Oo,  8  Allen,  234;  Maguire  ▼.  Middlesex  R. 
Co.  116  MsuBS.  239;  FUck  v.  Union  R,  Co,  134 
Afass.  480 ;  Oermantown  Pass.  R,  Co.  v.  WcU- 
ling,  97  Pa.  55,  39  Am.  Rep.  796;  Vail  ▼. 
Broadway  R.  Co.  147  N.  Y.  377,  30  L.  R.  A. 
626;  Nolan  v.  Brooklyn  City  d  N.  R.  Co.  87 
N.  Y.  63,  41  Am.  Rep.  345;  City  R.  Co.  v. 
Lee,  50  N.  J.  L.  435. 

But  it  is  claimed  upon  the  part  of  the  de- 
fense that,  while  this  is  true  in  the  case  of 
a  horse  ear,  sa  to  electric  cars  the  rule  laid 
down  in  this  state,  and  generally,  with  re- 
epect  to  trains  of  cars  upon  steam  railroads, 
should  apply.  Ooodmin  v.  Boston  do  M.  R. 
Co.  84  Ikle.  203.  We  do  not  think  so.  An 
elc>ctric  street  car  is  still  a  street  car,  and, 
in  our  opinion,  the  conditions,  especially 
;rith  respect  to  riding  upon  platforms,  are 
more  similar  to  those  of  the  horse  street  car 
than  those  of  a  railroad  train  upon  a  steam 
railroad. 

It  is  a  notorious  fact  that  street-railroad 
companies  whose  cars  are  propelled  by  elec- 
tricity constantly  accept  and  invite  passen- 
gers to  ride  upon  the  platforms  oi  thedr 
cars  when  there  is  no  room  inside,  and  that 
persons  having  occasion  to  use  such  cars  are 
frequently  glaud  for  even  a  foothold  upon  the 
platform  step,  or  footboard.  Neither  car- 
rier nor  public  have  regarded  the  street-oar 
platform  as  a  known  place  of  danger,  and 
we  are  not  disposed  to  say,  as  a  matter  of 
law,  that  a  passenger  who  rides  upon  the 
platform  of  an  electric  street  car  is  thereby 
<ruilty  of  such  contributory  negligence  as  to 
prevent  his  recovery  for  injuries  sustained 
through  the  fault  of  an  employee  of  the 
transportation  company.  We  hold,  rather., 
that  It  is  a  circumstance  to  be  submitted  to 
and  decided  by  the  jury. 

Such  is  the  conclusion  that  many  of  the 
courts  of  this  country  have  arrived  at:  El- 
liott V.  Newport  Street  R.  Co.  18  R.  I.  707,  23 
L.  R.  A.  208;  Pray  v.  Omaha  Street  R.  Co. 
44  Neb.  167 ;  Wilde  v.  Lynn  d:  B.  R.  Co.  163 


Mass.  533;  Reber  ▼.  Pittsburg  d  B,  TraO' 
tion  Co.  179  Pa.  339. 

It  is  further  ur^ed  by  counsel  for  defend- 
ant that  the  verdict  was  properly  ordered, 
even  if  the  reasons  given  therefor  by  the  pre- 
siding justice  cannot  be  sustained;  tnat, 
if  the  court  should  hold  that  a  person  cannot 
be  said,  as  a  matter  of  law,  to  be  guilty  of 
negligence  from  the  mere  fact  that  h«  was 
standing  upon  the  platform  of  an  electric 
street  car  in  motion,  this  plaintiff  wa3  never- 
theless negligent  in  not  taking  such  preoau- 
tions  as  the  obvious  and  usual  dangers  of 
his  position  required;  and  that  it  is  imma- 
terial that  the  reasons  given  by  the  presiding 
justice  in  ordering  a  verdict  were  errone- 
ous, if,  upon  the  facts,  the  verdict  was  prop- 
erly ordered. 

There  is  no  question  about  the  correctness 
of  these  propositions  of  law.  A  passenger 
who  rides  on  the  platform  of  a  car  necessar- 
ily takes  upon  himself  the  duty  of  looking 
out  for  and  protecting  himself  against  the 
usual  and  obvious  perils  attendant  upon  his 
position ;  such  as,  for  instance,  the  danger  of 
being  thrown  from  the  platform  by  the  jolt- 
ing or  swaying  of  the  car.  Elliott  v.  T^etc- 
port  Street  R.  Co.  18  R.  I.  707,  23  L.  R.  A. 
20S. 

But  the  court  is  of  the  opinion  that  the 
evidence  in  this  case  does  not  sustain  the 
defendants  contention;  that  is,  in  the  opin- 
ion of  the  courf,  the  evidence  does  not  so 
clearly  show  contributory  negligence  upon 
the  part  of  the  plaintiff  as  to  authorize  the 
withdrawal  of  this  question  from  the  deter- 
mination of  the  jury.  The  case  oomes  with- 
in the  general  rule  that  the  question  of  negli- 
gence is  ordinarily  one  for  the  jury,  and  not 
within  the  exception  that,  when  the  facts  are 
undisputed,  and  are  <>usceptible  of  but  one 
conclusion,  it  is  the  duty  of  the  court  to  take 
the  case  from  the  jury. 

The  entry  will  therefore  be:  ExceptionB 
sustaified. 
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TELEGRAM     NEWSPAPER     COMPANY 

t;. 
COMMONWEALTH  of   Massachusetts. 

GAZETTE  COMPANY 

V. 

SAME. 

(172  Mass.  294.) 

1.  A  corporation  may  be  held  liable 
for  criminal  contempt  for  publishing  in 
a  newspaper  printed  and  circulated  in  a  place 
where  a  trial  Is  had  an  article  concerning  the 
cause  on  trial  which  Is  calculated  to  prejudice 
the  Jury  and  prevent  a  fair  trial. 

Note. — As  to  the  lawfulness  of  publications 
respecting  pending  salts,  see  Cooper  ▼.  People, 
Wyatt    (Colo.)   6  L.  R.   A.  430;  also  State  y. 
Kafser  (Or.)  8  L.  B.  A.  684.  and  note. 
44  L.  R.  A. 


2.  A  formal  complaint  la  not  necessary 

to  authorise  a  court  to  take  cognizance  of  a 
contempt  consisting  in  publishing  newspaper 
articles  calculated  to  prejudice  the  Jury  in  a 
trial  pending  before  It. 

3.  Pnbltsblnfr  In  a  neivapaper  tbc  liar- 
nrcii  named  by  tbe  respective  parties 
to  a  antt  on  trial  In  an  effort  to  com- 
promise the  controversy,  so  that  they 
are  likely  to  be  brought  to  the  notice  of  tbe 
Jury,  is  punishable  as  a  contempt  of  court, 
although  there  was  no  Intent  to  pervert  the 
course  of  Justice. 

4.  That  the  Jvrora  did  not  In  fact  see 
a  nevrspaper  article  published  during  a 
trial  in  such  a  way  as  to  be  likely  to  come  to 
their  notice  and  prejudice  the  Judgment  will 
not  relieve  thte  publisher  from  punishment  for 
contempt  of  court. 

6.  Tbe  necessity  for  Inatltvtlnv  con* 
tempt  proceedlnirs  to  vindicate  its  au- 
thority in  case  of  publication  of  newspaper 
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artlelM  calculated  to  prejadlce  the  jury  In  a 
pending  trial  1b  for  the  trial  court,  and  will 
not  be  considered  on  appeal. 

(January  4.  1890.) 

WRITS  of  error  to  the  Superior  Court  for 
Worcester  County  Lo  review  judgments 
punishing  plaintifTs  in  error  for  oont^pt  of 
court  in  publisliing  newspaper  articles  cal- 
«tulated  to  interfere  with  the  due  course  of 
justice  in  cases  on  trial  before  the  oourt. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  F.  P.  Oouldlng,  D.  Manning, 
and  W.  C.  Mellish  for  plaintifTs  in  error. 

Messrs,  Herbert  Parker  and  George  S. 
Taft,  for  defendant  in  error: 

The  power  of  punishment  for  contempt  is 
an  incident  to  all  courts,  necessary  to  their 
maintenance,  and  independent  of  any  stat- 
utory provisions. 

CariwrighVs  Case,  14  Moss.  240;  State 
V.  Morrill,  16  Ark.  384. 

It  is  not  necessary  that  the  action  of  de- 
fendant should  have  actually  embarrassed 
or  impeded  justice;  it  is  enough  if  it  had 
such  tendency. 

Respuhlica  v.  Passmore,  3  Yeates,  441,  2 
Am.  Dec.  388;  Re  Sturoc,  48  N.  H.  428,  97 
Am.  Dec.  620. 

The  construction  and  tendency  of  publica- 
tion as  determining  its  character  as  con- 
tempt are  matters  of  law  for  the  court. 

People  V.  Wilson,  64  111.  195,  16  Am.  Rep. 
528;  State  v.  Morrill,  16  Ark.  384;  Respuh- 
lica y.  Oswald,  1  Dall.  319,  1  L.  ed.  155. 

Publication  such  as  that  proved  is  con- 
sidered to  have  been  in  the  presence  of  the 
court. 

State  V.  Post,  4  Ohio  K.  P.  167 ;  Myers  v. 
State,  46  Ohio  St.  473. 

A  complaint,  sworn  to,  is  not  a  necessary 
prerequisite  to  jurisdiction. 

CarttcrighVs  Case,  114  Mass,  240;  State 
V.  Morrill,  16  Ark.  384:  People  v.  Wilson,  64 
111.  195,  16  Am.  Rep.  528;  /?c  Sturoo,  48  N. 
H.  428,  97  Am.  Dec.  626;  Oolden  Gate  Con- 
fiol.  Hydraulic  Min.  Co.  v.  Yuha  County 
Super.  Ct.  65  Cal.  187;  People,  Oreeley,  v. 
Court  of  Oyer  d  Terminer,  27  How.  Pr.  14; 
Re  Chceseman,  40  N.  J.  L.  115,  GO  Am.  Rep. 
596. 

Even  if  such  a  preliminary  complaint 
were  requisite,  it  has  been  waived  by  plnin- 
tifT  in  error  not  hnvjng  interposed  any  ob- 
jection in  the  trial  court. 

Randall,  Petitioner,  11  Allen,  473;  Re 
Cheeseman,  49  N.  J.  L.  115,  60  Am.  Rep.  596; 
Ex  parte  Keeler,  45  S.  C.  537 ;  31  L.  R.  A. 
678;  Bishop  v.  Doiinell,  171  Mass.  563. 

The  court  had  jurisdiction  of  the  party. 
Even  if  it  were  not  so,  this  objection  has 
been  waived  by  the  plaintiff  having  filed  no 
dilatory  plea,  by  general  appearance,  and 
by  hearing  on  'merits. 

The  court  did  have  authority  to  impose  a 
fine. 

United  States,  Southern  Exp.  Co.,  v.  Alcm- 
phis  d  L.  R.  R.  Co,  0  Fed.  Rep.  237 ;  Xew 
York  V.  New  York  d  S.  I.  Ferry  Co.  04  N. 
Y.  022;  People  v.  Albany  d  V.  It.  Co.  12  Abb. 
Pr.  171;  Oolden  Gate  Consol.  Hydraulio 
44  L.  R,  A. 


Min,  Co.  y.  Yuha  County  Super.  Ot.  66  Gal. 
187. 

It  is  neceBsai^  only  to  show  by  the  record 
that  oourt  had  jurisdiction  of  the  cause,  not 
of  the  parties.  The  latter  is  matter  to  be 
raised  by  plea  in  abatement,  or  motion  to 
dismiss. 

Piper  V.  Pearson,  2  Gray,  121,  61  Am. 
Dec.  438. 

Tlie  presumption  of  law  is  that  the  court 
had  jurisdiction  of  the  cause  and  parties  un- 
til the  contrary  is  shown. 

Cuddy,  Petiaoner,  131  U.  8.  280,  33  L.  ecL 
154. 

Field,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

These  are  two  writs  of  error,  and,  although 
the  pleadings  may  possibly  raise  issues  of 
fact  as  well  83  issues  of  law,  the  cases  were 
entered,  without  objection  on  the  part  of  any 
of  the  parties,  upon  the  docket  of  the  full 
court,  and  each  case  was  heard  upon  the 
plea.  In  nuUo  eat  erratum.  The  Telegram 
Newspaper  Company  is  a  Massachusetts 
corporation,  having  its  usual  place  of  busi- 
ness in  Worcester,  and  publishing  there  a 
daily  newspaper.  The  Gazette  Company  is 
a  corporation  entablished  under  the  lawn  of 
the  state  of  Maine,  having  its  usual  place  of 
business  in  Worcester,  and  publishing  there 
a  daily  newspaper.  It  is  understood  that  it 
had  complied  with  Stat.  1884,  chap.  330,  and 
had  made  the  commissioner  of  corporations 
its  attorney,  upon  whom  legal  process  might 
be  served.  The  record  in  the  cases  recites 
that  the  corporations,  respectively,  appeared 
in  the  superior  court,  with  counsel,  in 
obedience  to  the  summons  of  that  court  ic 
show  cause  why  they  should  not  be  adjudged 
in  contempt  for  publishing  certain  articles 
in  their  newspapers,  of  the  dates  of  January 
13  and  14,  resiiectively.  of  the  year  1898, 
which  articles  dealt  with  and  discussed  the 
matter  of  the  trial  before  said  court  of  the 
action  or  petition  of  Silas  H.  Loring  against 
the  town  of  Holden.  and  that  the  corpora- 
tions nppeared,  and  wefe  heard,  so  that  any 
question  of  due  service  of  tlie  summons  npon 
the  foreign  corporation  has  become  imma- 
terial. 

At  the  time  of  the  publication  of  the  ar- 
ticles in  the  newspapers  the  petition  of  Silas 
n.  Loring  ngainst  the  town  of  Holden  was 
on  trial  l)efore  the  superior  court  then  sit- 
ting at  Worcester,  and  it  was  for  the  act- 
sessment  of  damages  suffered  by  the  taking 
of  land  of  the  petitioner  for  the  abolition  of 
a  grade  crossing  of  the  Fitchburg  Railroad 
Company.  The  portion  of  the  articles  pub- 
lished which  the  court  found  was  calcitlutorl 
to  obf^truct  the  course  of  jus^tice  in  said 
court,  and  prevent  a  fair  trial  of  «nid  peti- 
tion, was,  after  describing  the  petition  of 
Loring  against  the  town  of  Holden.  the  fol- 
lowing: "The  to\vn  offered  Loring  $80  at 
the  time  of  the  taking,  but  he  demanded 
$250,  and,  not  getting  it,  went  to  law," 
which  appeared  in  the  Worcester  Daily  Tel- 
egi'am;  and  "The  town  offered  the  plaintiff 
$80,  but  he  wanted  $250,"  which  appeared 
in  the  Worcester  Evening  Gazette.  Whether 
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-there  la  any  truth  in  Ehese  statements  does 
not  appear.  The  facts  stated,  even  if  they 
were  true,  were  not  admissible  in  evidence 
■at  the  trial  of  the  petition  before  the  su- 
perior court;  and,  so  far  as  appears,  they 
were  no  part  of  the  proceedings  at  the  trial, 
and,  if  they  were  brought  to  the  knowledge 
of  tie  jurors  before  they  rendered  their  ver- 
dict, were  calculated  to  influence  them  upon 
tiie  amount  of  the  damages  to  be  given  by 
their  verdicts  The  newspapers  were  pub- 
lished and  circulated  in  Worcester,  and  it 
was  not  improbable  at  the  time  of  publica- 
tion that  the  articles  would  be  read  by  some 
of  the  jurors  before  the  trial  of  the  petition 
was  finished. 

The  record  before  us  in  each  case,  after 
setting  out  the  whole  of  the  articles  pub- 
lished, and  the  summons,  service,  and  ap- 
pearance of  the  corporation,  and  the  hearing, 
•concludes  as  follows:  "When,  after  hearing 
all  matters  and  things  concerning  said  pub- 
lication by  said  respondents,  it  appearing  to 
said  court  that  said  article  was  calculated 
to  obstruct  the  course  of  justice  in  said 
-oourt»  and  prevent  a  fair  trial  of  said  case, 
and  that  it  was  a  contempt  of  said  court  for 
said  corporation  to  publish  the  said  article 
during  the  said  trial,  it  was,  therefore,  or- 
dered by  said  court  that  said  respondent  cor- 
poration be  adjudged  giiilty  of  contempt  of 
said  court  for  said  publicatioh  of  said  arti- 
cle; and  it  was  thereupon  ordered  by  said 
«ourt  that  said  respondent  corporation  pay 
a  fine  of  $100,  and  it  was  further  ordered 
that,  if  said  fine  be  not  paid  within  twenty- 
four  hours,  an  execution  be  issued  against 
said  respondent  corporation  for  the  collec- 
tion of  said  fine  by  a  levy  on  its  property." 

It  ih  contended  that  a  corporation  cannot 
"be  guilty  of  a  criminal  contempt  of  court, 
althoufrh  it  may  be  fined  for  what  is  called 
a  "civil  contempt."  It  is  said  that  an  in- 
tent cannot  be  imputed  to  a  corporation  in 
•criminal  proceeding;*.  It  has  been  decided 
in  this  commonwealth  that  a  corporation 
may  be  liable  civilly  for  a  libel  or  a  ma- 
licious prosecution,  FogQ  v.  Boston  d  L.  R, 
Corp.  14S  Mass.  513:  Rped  v.  Home  Slat7. 
Bank,  130  Mass.  443.  39  Am.  Rep.  468.  We 
think  that  a  corporation  may  be  liable  crim- 
inally for  certain  offenses,  of  which  a  spe- 
cific intent  may  be  a  necessary  element. 
There  is  no  more  difficulty  in  imputing  to  a 
corporation  a  specific  intent  in  criminal  pro- 
•ceedings  than  in  civil.  A  corporation  can- 
not be  arrested  and  imprisoned  in  either 
eivil  or  criminal  proceedings;  but  its  prop- 
erty may  be  taken,  either  as  compensation 
for  a  private  wrong  or  as  punishment  for  a 
public  xn-ong.  In  most  of  the  states  of  this 
country  corporations  may  be  formed,  under 
general  laws,  for  the  purpose  of  doing  al- 
most any  kind  of  business,  as  easily  as  part- 
nerships, and  many  of  the  newspapers  are 
published  by  corporations.  Although  nat- 
ural persons  who  publish  or  assist  in  pub- 
lishing a  libel  in  a  newspaper  owned  by  a 
corporation  may  be  punished  criminally  by 
fine  or  imprisonment,  or  both,  yet,  if  the 
corporation  cannot  be  punished  by  a  fine,  it 
wiU  escape  all  criminal  liability.  The  au- 
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thors  of  libels  are  often  irresponsible  per- 
sons, and  the  remedy  by  private  action 
against  corporations  for  the  publishing  of 
libelous  statements  is  often  inadequate. 
That  a  corporation  may  be  indicted  for  a 
misfeasance  as  well  as  for  a  nonfeasance  has 
been  decided  in  this  commonwealth.  Com. 
V.  Proprietara  of  New  Bedford  Bridge,  2 
Gray,  330.  See  Queen  v.  Great  North  of 
England  Ry,  Co,  9  Q.  B.  315,  326.  A  corpo- 
ration may  be  indicted  for  a  libel.  State  v. 
Atchison,  3  Lea,  729,  31  Am.  Rep.  663,  and 
note;  Brennan  v.  Tracy,  2  Mo.  App.  543; 
rhannaceutical  Soc,  v.  London  d  P,  Supply 
Aaso.  L.  R.  5  App.  Cas.  857,  809,  870;  2 
Bishop,  New  Crim.  Law,  §§  9,  35;  Newell, 
Defamation,  Slander,  &  Libel,  2d  ed.  362, 
363;  Odgers,  Libel  &  Slander,  3d  ed.  436; 
5  Thomp.  Corp.  SS  6418  et  seq.  The  publi- 
cation of  an  article  in  a  newspaper  which  is 
printed  and,  cii'culated  in  the  place  where 
a  trial  is  ha[d  pending  the  trial,  and  which 
concerns  the  cause  on  trial,  and  is  calculated 
to  prejudice  the  jury  in  the  cause  and  pre- 
vent a  fair  trial,  often  has  been  held  to  be 
a  criminal  contempt  of  the  court  trying  the 
cause.  0*8hea  v.  O'Shea,  L.  R.  15  Prob. 
Div.  59;  Ex  part^  Green,  7  Times  Law  R. 
411;  Daw  v.  Eley,  L.  R,  7  Eq.  56;  Rnms- 
hotham  V.  Senior,  L.  R.  8  Eq,  576 ;  People  v. 
Wilson,  64  111.  195,  16  Am.  Rep.  528;  Re 
Sturoc,  48  N.  H.  428,  97  Am.  Dec.  626;  Re 
Cheeseman,  49  N.  J.  L.  137,  60  Am.  Rep. 
596;  State  v.  Frew,  24  W.  Va.  410,  49  Am. 
Rep.  257 ;  Oswald,  Contempt,  2d  ed.  pp.  58  et 
seq.;  7  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  59. 
If  a  corporation  publishes  the  article,  wc  see 
no  reason  why  it  should  not  be  held  liable 
for  a  criminal  contempt.  5  Thomp.  Corp. 
§§  64,  68  et  seq.;  7  Am.  k  Eng.  Enc.  Law, 
2d  ed.  p.  847,  and  cases  cited.  There  are 
no  statutes  in  this  commonwealth  regulat- 
ing the  proceedings  in  the  trial  and  punish- 
ment of  contempt  of  court.  "The  summary 
power  to  commit  and  punish  for  contempt 
tending  to  obstruct  or  degrade  the  adminis- 
tration of  justice  is  inherent  in  couits  of 
chancery  and  otlier  superior  courts,  as  es- 
sential to  the  execution  of  their  powers  and 
to  the  maintenance  of  their  authority,  and 
is  part  of  the  law  of  the  land,  within  the 
meaning  of  Magna  Charta  and  of  the  12th 
article  of  our  Declaration  of  Rights."  Cart- 
wrighVs  Case,  114  Mass.  230,  238;  Tinsley 
v.  Anderson,  171  U.  S.  101,  43  L.  ed.  91. 

In  the  present  cases  it  was  not  necessary 
that  a  formal  complaint  should  first  have 
been  made  to  the  court..  The.  contempt,  if 
there  was  one,  was  not,  strictly  speaking, 
committed  in  the  presence  of  the  court,  but 
it  related  to  a  trial  then  proceeding  before 
the  oourt.  In  each  case  a  summons  to  the 
plaintiffs  in  error  was  issued  by  the  court,  of 
its  own  motion,  and  without  complaint 
made,  to  show  cause  why  the  corporations 
should  not  be  adjudged  in  contempt  for  pub- 
lishing an  article  dealing  with  a  matter  on 
trial  before  the  court.  When  it  comes  in 
any  manner  to  the  knowledge  of  the  presid- 
ing justice  of  a  court  that  articles  are  pub- 
lished in  a  newspaper  circulated  in  the  place 
where  the  court  is  held  which  are  calculated 
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to  prevent  a  fair  ti'ial  of  a  cause  then  on 
trial  before  the  court,  the  court,  of  its  own 
motion,  can  institute  proceedings  for  con- 
tempt. Such  a  power  in  the  court  is  neces- 
sary for  its  own  protection  against  an  im- 
proper interference  with  the  due  administra- 
tion of  justice,  and  it  is  not  dependent  upon 
the  complaint  of  any  of  the  parties  liti«^ant. 
If  the  publication  amounts  to  a  contempt  of 
court,  because  it  interferes  with  the  due  ad- 
ministration of  justice  in  a  cause  before  the 
court,  the  contempt  is  analogous  to  a  con- 
tempt committed  in  the  presence  of  the 
court.  The  proceedings  in  the  present  cases, 
after  the  service  of  process,  show  that  the 
plaintiffs  in  error  were  specifically  informed 
of  the  nature  of  the  charge  against  them, 
and  were  given  a  full  opportunity  to  be  heard 
with  the  aid  of  counsel. 

The  most  important  question  is  whether 
the  publication  of  these  articles  under  the 
circumstances  stated  oould  be  adjudged  a 
contempt.  The  articles  published  'were  not 
defamatory  either  as  regards  the  presiding 
justice  of  the  court,  or  the  jurors  before 
whom  the  cause  referred  to  was  being  tried, 
or  the  parties  to  the  cause,  '.n  one  case  the 
court  discharged  the  treasurer  and  manager 
of  the  newspaper,  and  in  the  other  the  editor 
and  the  publisher,  on  the  ground  that  they 
were  not  shown  to  be  directly  responsible 
for  the  publications.  It  is  probabl**  (.h.1- 
though  this  does  not  expressly  appear  in  the 
papers  before  us)  that  the  person  or  persons 
employed  to  report  for  each  newspaper  the 
proceedings  of  the  court  wrote  the  articles, 
and  caused  them  to  be  published.  The  su- 
perior court  has  not  found  that  there  was  an 
intent  to  influence  the  trial  of  the  cause  re- 
ferred to  on  the  part  of  anybody.  The  ar- 
ticles are  objectionable  only  because  they 
purport  to  state  the  amount  of  money  which 
the  town  offered  to  pay  the  plaintiff,  and  the 
amount  the  plaintiff  demanded,  before  the 
petition  was  brought.  The  law  encouniges 
attempts  to  settle  or  compromise  disputes, 
without  subjecting  the  parties  to  any  liability, 
if  the  attempts  fail,  of  naving  any  concessions 
therein  made  to  avoid  litigation  put  in  evi- 
dence against  them  in  the  subsequent  liti- 
gation. Upton  V.  South  Reading  Branch 
R.  Co.  8  Cush.  COO;  Harrington  v.  Lincoln, 
4  Gray,  563,  64  Am.  Dec.  95;  Gay  v.  Hates, 
99  Mass.  263;  Draper  v.  Hatfield,  124  Mass. 
53.  We  are  content  to  assume  that  tho  per- 
son or  persons  who  wrote  and  caused  the  ar- 
ticles to  be  published  did  not  know  this  rule 
of  law,  and  acted  without  any  intent  to  per- 
vert the  course  of  justice.  As  the  only  in- 
tent which  can  be  imputed  to  the  corpora- 
tion is  the  intent  of  its  officers  or  agents, 
the  question  is  whether  the  publication  of 
these  articles  without  any  intent  to  pervert 
the  course  of  justice  can  be  adjudged  a  con- 
tempt. In  Metropolitan  Music  Hall  Co.  v. 
Lake,  58  L.  J.  Ch.  N.  S.  513,  it  is  said  that 
it  must  be  shown  that  the  articles  were  pub- 
lished with  knowledge  of  the  pending  cauao^ 
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and  that  appears  in  the  present  caseB.  Ii^ 
CartwrighVs  Case,  114  Mass.  230,  238,  it  i» 
said  by  the  court:  "But  the  jurisdiction  and 
power  of  the  court  do  not  depend  upon  the- 
question  whether  the  offense  might  or  mieht- 
not  be  punished  by  indictment.  .  .  .  A^ 
regai'ds  the  question  whether  a  contempt  has- 
or  has  not  been  committed,  it  does  not  de- 
pend upon  the  intention  of  the  party,  but- 
upon  tne  act  he  has  done.'  By  Taney, 
Ch.  J.,  in  Wartman  v.  Wartman,  Taney,  362^ 
370."  If  a  person  talk  with  or  send  a  state- 
ment to  a  juror  about  a  cause,  during  the- 
trial  of  it,  in  such  a  manner  that  it  roay^ 
cause  prejudice  or  bias  in  the  cause,  al- 
though the  intent  with  which  the  person 
acted  may  affect  the  amount  of  his  punish- 
ment, he  cannot  justify  his  conduct  by  show- 
ing that  he  had  no  evil  intent,  and  knew  no 
better. 

It  was  not  necessary  that  the  superior 
court  should  find  that  the  articles  published 
actually  had  been  read  by  some  of  the  jurors 
while  trying  the  cause  to  which  the  articles 
referred.  They  plainly  had  been  read  by  the 
presiding  justice  during  the  trial,  and  it  was 
likely  that  they  had  been  read  by  some  of 
the  jurors.  The  intention  of  the  publisher 
of  a  newspaper  is  that  it  should  be  bought, 
and  read  by  persons  within  the  place  where- 
it  circulates.  Cases  before  a  court  should 
be  determined  on  the  evidence  presented 
in  court  It  is  an  inevitable  perversion 
of  the  proper  administration  of  justice 
to  attempt  to  influence  the  judge  or 
jury  in  the  determination  of  a  cause- 
pending  before  them  by  statements  out- 
side of  the  courtroom,  and  not  in  the- 
presence  of  the  parties,  which  may  be  false^ 
and,  even  if  they  are  true,  are  not  in  law  ad- 
missible in  evidence.  We  cannot  say  that  it. 
appears  that  the  superior  court  erred  in  ad- 
judging that  the  publication  of  these  arti- 
cles, under  the  circumstances  stated,  was  & 
contempt  of  that  court;  and  it  was  for  that- 
court  to  determine  whether  it  was  necessary 
to  institute  proceedings  for  contempt  in  or- 
der to  vindicate  its  authority  to  secure  the* 
due  administration  of  justice  in  a  cause- 
pending  before  it.  The  publications  con- 
tained statements  of  facts,  evidence  of  which 
was  not  competent  at  the  trial,  and  was  not 
introduced  at  the  trial;  and  they  were  so 
made  that  it  was  likely  that  the  presiding^ 
justice  and  the  jurors  would  read  them  dur- 
ing the  trial,  and  the  natural  and  probable* 
effect  of  them  would  be  improperly  to  in- 
fluence the  court  and  jury  in  the  determina- 
tion of  the  cause. 

The  proper  method  of  collecting  a  fine  im- 
posed upon  a  corporation  is  by  levy  of  an 
execution,  issued  by  the  court.  King  r. 
Woolf,  2  Barn.  A  Aid.  009,  1  Chitty,  583; 
Huddleson  v.  Ruffin,  6  Ohio  St.  604;  1 
Chitty,  Crim.  Law,  2d  ed.  811;  1  Bishop^ 
New  Crim.  Proc.  §§  1303  ot  seq. 

Judgment  affirmed. 
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John  A.  MAY,  Receiver  of  the  Ingham  Coun- 
ty Savings  Bank, 
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RoUin  J.  CLELAND  et  al,  and 
Frederick  THOMAN,  Appt. 
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A  purchaser  at  execation  sale  of  eor* 
porate  stock  with  notice  that  It  has  been 
pledged  to  a  third  person  takes  subject  to  the 
rights  of  the  pledgee,  although  the  pledge  has 
not  been  entered  on  the  books  of  the  corpora- 
tion. 

(Ma  J  17.  1898.) 

APPEAL  by  defendant  Thoman  from  a  de- 
cree of  the  Circuit  Court  for  Ingham 
County  sitting  in  Chancery  in  a  suit  broug^it 
to  enforce  a  lien  on  certain  corporate  stock. 
Affirmed. 

Statement  by  Grant,  Ch.  J.: 

The  facts  are  undisputed,  and  are  as  fol- 
lows: The  complainant,  as  receiver  of  the 
Ingham  County  Savings  Bank,  filed  the  bill 
of  complaint  in  this  cause  to  foreclose  a  lien 
on  certain  shares  of  the  corporate  stock  of 
the  Michigan  Knitting  Company,  pledged  De- 
cenr.ber  13,  1895,  with  said  bank,  by  the  de- 
fendant Rollin  J.  Cleland,  as  collateral  se- 
curity for  the  payment  of  a  certain  loeji 
made  to  him,  and  certain  indebtedness  o>w- 
ing  said  bank  by  one  George  M.  Dayton.  At 
the  time  of  receiving  the  Rtook,  the  bank  did 
not  notify  the  Michigan  Knitting  Company 
of  its  rights  therein,  nor  did  it  have  or  seek 
to  have  a  transfer  of  the  stock  upon  the  books 
of  the  company  until  after  the  levy  of  the 
execution  hereinafter  mentioned.  On  the  9th 
day  of  July,  1896,  a  levy  was  made  upon  this 
flock  under  a  writ  of  execution,  issued  on  a 
judgment  in  the  circuit  court  for  Ingham 
county,  in  favor  of  one  Phillip  Perkins,  and 
a^inst  the  defendant  Cleland  and  others. 
'Fhe  leyj  was  regularly  made,  and  proper 
proceedings  to  a  sale  Uiereof  follewed.  On 
Au^ist  13,  1896,  said  shares  of  stock  were 
sold  by  Sidney  Edson,  deputy  sheriff,  to  the 
defendant  Frederick  Thoman,  for  the  sum  of 
.^7.50,  such  sum  being  the  highest  bid  made 
therefor.  While  the  sale  was  in  progress, 
and  before  Mr.  Thoman  purchased,  the  com- 
plainant caused  public  notice  of  its  rights  in 
said  stock  to  be  given  to  all  bidders  attend- 
in!;  the  sale ;  and  the  defendant  Thoman  had 
full  notice  of  complainant's  rights  and  equi- 
ties in  the  stock.  The  case  was  heard  upon 
pleadings  and  proofs,  and  a  decree  made  in 
favor   of   the  complainant  establishing  his 

Srior  rights  and  equities  in  the  stock,  and 
ecreeing  a  sale  thereof  for  the  satisfaction 
of  the  debts  for  which  it  had  been  pledged. 
Defendant  Thoman  alone  appeals. 

NoTB. — As  to  the  effect  of  a  pledge  of  stock 
certificates,  see.  In  general,  cases  In  note  to  Re 
Argns  Printing  Co.  (N.  D.)  12  L.  R.  A.  781. 

For  pledgee's  liability  as  a  stockholder,  see 
note  to  Andrews  v.   National   Foundry  &  Pipe 
Works  (C.  C.  App.  7th  C.)  36  L.  R.  A.  139. 
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Messrs.  Stewart  A  Heck  and  Harris  E. 
Thomas,  for  appellant: 

The  attachment  is  preferred  to  the  unre- 
corded tranefer. 

"Priority  as  between  unrecorded  transfers 
of  shares  and  attaching  creditors,''  30  Am.  L. 
Rev.  223;  Jones  v.  Latham,  70  Ala.  164; 
Berney  Nat,  Bank  v.  Pinckard,  87  Ala.  577. 

Under  statutes  like  ours  an  unrecorded 
transfer  is  void  as  to  subsequent  ones. 

West  on  V.  Bear  River  d  A.  Water  d  Min, 
Co.  5  Cal.  186,  63  Am.  Dec.  117;  Naglee  v. 
Pacific  Wharf  Co,  20  Cal.  630;  Conway  ▼. 
John,  14  Colo.  30 ;  Oxford  Tump.  Co.  v.  Bun- 
nel,  6  Conn.  552;  button  v.  Connecticut 
Bank,  13  Conn.  493 ;  Northrop  v.  Newton  d 
B.  Tump.  Co.  3  Conn.  544;  People's  Bank  ▼. 
Oridley,  91  111.  457;  Coleman  y.  Spencer,  5 
Blackf.  197;  State,  Koons,  ▼.  First  Nat. 
Bank,  89  Ind.  302 ;  Fort  Madison  Lumber  Co. 
V.  Bataman  Bank,  71  Iowa,  270,  60  Am.  Rep. 
789:  Topeka  Mfg.  Co.  ▼.  Hale,  39  Kan.  23; 
Fiske  V.  Carr,  20  Me.  810;  Skowhegan  Bank 
V.  Cutler,  49  Me.  315;  Fisher  y.  Essex  Bank, 
5  Gray,  371 ;  Central  Nat.  Bank  y.  Williaton, 
138  Mass.  244;  Pinkerton  v.  Manchester  d 
L.  R.  Co.  42  N.  H.  424 ;  Buttrick  v.  Nashua 
d  L.  R.  Co.  62  N.  H.  413;  Bercich  v.  Marye, 
9  Nev.  312:  State,  Guerrero,  y.  Pettineli,  10 
Nev.  141 ;  State  Ins.  Co.  v.  Saw,  2  Tenn.  Ch. 
507;  Cheover  v.  Meyer,  52  Vt.  66;  Murphy*» 
Application,  51  Wis.  519. 

New  York.  Louisiana,  and  the  United 
States  courts  have  held  both  ways. 

See  Stehhins  v.  Phcsnix  Ins.  Co.  3  Paige, 
350;  Johnson  v.  Underhill,  52  N.  Y.  203; 
New  York  d  N.  H.  R.  Co.  v.  Schuyler,  34  N. 
Y.  80;  Friedlander  v.  Slaughter  House  Co. 
31  La.  Ann.  623;  Williams  v.  Mechanics^ 
Bank,  6  Blatchf.  59. 

New  York,  Louisiana,  New  Jersey,  Penn- 
sylvania, South  Carolina,  and  Texas  have  no 
statutes  making  transfers  invalid  as  does  the 
Michigan  law. 

Mr.  Charles  F.  Hammond,  for  appellee : 

The  entry  of  a  t^ransfer  of  shares  of  stock 
upon  the  books  of  a  corporation  is  not  neoes- 
sary  to  the  validity  of  the  transferee's  title,, 
which  becomes  absolute  upon  the  delivery  to 
him  of  the  certificates  with  an  assignment  of 
the  shares  indorsed  thereon  signed  by  the 
owner. 

Mandlehaum  v.  North  American  Min.  Co. 
4  Mich.  465 ;  McLean  v.  Charles  Wright  Med- 
icine Co.  96  Mich.-479. 

A  sale,  transfer,  or  pledge  of  corporate 
stock,  although  not  entered  upon  the  books  of 
the  corporation,  is  effectual  as  between  the 
parties,  and  takes  precedence  of  a  subsequent 
levy  thereon  in  behalf  of  the  vendor's  cred- 
itors. 

1  Cook,  Stock  &  Stockholders,  §§  486,  487; 
1  Morawetz,  Priv.  Corp.  §§  193  e*  seq.;  New* 
berry  v.  Detroit  d  L.  8.  Iron  Mfg.  Co.  17 
Mich.  141 ;  Colebrooke,  Collateral  Securities, 
§  294. 

This  seems  to  be  the  rule,  with  some  mod- 
ifications, in  Connecticut,  Maine,  Vermont, 
Imliana,  Maryland,  Wisconsin^  Alabama, 
end  California. 
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Fisher  v.  Essex  Bank,  6  Gray,  373 ;  8ahin 
V.  Bank  of  Woodstock,  21  Vt.  353 ;  Skowhe^ 
gan  Bank  v.  Cutler,  49  Me.  316;  Colt  v.  Ives, 
31  Conn.  25,  81  Am.  Dec.  161;  Fort  Madison 
Lumber  Co.  v.  Batavian  Bank,  71  Iowa,  270, 
60  Am.  Hep.  789. 

The  defendant  Thoman  purchased  the 
stock  with  full  notice  of  the  complainant's 
rights,  having  at  l^ast  such  notice  as  put 
him  upon  inquiry,  which  is  sufficient  in  equi- 
ty. 

1  Cook,  Stock  &  Stockholders,  §  489;  Wil- 
son V.  8t,  Louis  d  8.  F.  R.  Co.  108  Mo.  588 ; 
Columbia  Bank  v.  Jacobs,  10  Mich.  349,  81 
Am.  Dec.  792. 

A  court  of  equity  will  not  compel  a  corpo- 
ration to  allow  a  transfer  of  stock  by  a  pur- 
chaser at  execution  sale,  where  the  price  paid 
at  such  sale  is  so  small  as  to  shock  the  con- 
science of  the  court. 

1  Cook,  Stock  &  Stockholders,  §  488 ;  Mis- 
sissippi i  M.  R.  Co.  V.  Cromwell,  91  U.  S. 
643,  23  L.  ed.  368 ;  Newberry  v.  Detroit  d  L. 
8,  Iron  Mfg.  Co.  17  Mich.  141. 

I     Grant,  Ch.  J.,  delivered  the  opinion  of  the 
«ourt: 

The  sole  question  is :  Does  the  transfer  of 
shares  in  a  corporation  at  an  execution  sale 
take  precedence  of  a  previous  bona  fide  sale 
and  transfer  not  en<tered  on  the  books  of 
Ihe  corporation?  The  authorities  are  in 
<H>nflict.  In  30  Am.  L.  Rev.  223  et  seq.,  the 
decisions  in  the  various  states  are  collected. 
Tn  that  article  the  author  argues  forcibly  for 
the  execution  creditor  and  reaches  the  con- 
clusion that  the  weight  of  authority  supports 
that  theory.  He,  however,  says:  "As  a 
theory  this  ground  is  opposed  by  most  of  the 
text  writers,  including  Cook,  Morawetz, 
Lowell,  and  Pomeroy."  Counsel  for  the  de- 
fendant have  given  us  the  benefit  of  an  able 
and  exhaustive  examination  of  the  decisions 
in  the  states  where  the  question  has  arisen. 
We  deem  it  unnecessary  to  discuss  or  to  dis- 
tinguish them.  We  think  our  own  court  has 
settled  the  question.  Mandlebaum  v.  North 
American  Min.  Co.  4  Mich.  466 ;  Newberry  v. 
Detroit  d  L.  8.  Iron  Mfg.  Co.  17  Mich.  141 ; 
McLean  v.  Charles  Wright  Medicine  Co.  96 
Mich.  479.  In  the  Newberry  Case  it  was 
held  that  a  transfer  of  stock,  though  unre- 
corded, conveys  the  interest  of  the  holder, 
and  is  valid,  except  as  against  persons  hav- 
ing equities;  and  a  judgment  creditor  buy- 
ing at  an  execution  sale,  with  notice  of  the 
transfer,  can  get  no  better  title  than  his 
creditor  had.  One  RusseH  was  the  owner  of 
the  stock,  as  appeared  by  the  books  of  the 
corporation,  but  had  sold  and  tiansferred 
his  shares  to  two  other  parties  before  New- 
berry's levy  was  made.  Chief  Justice  Cooley 
said:  "The  levy  was  entirely  ineffectual." 
Justice  Campbell  said:  "No  title  passed  un- 
der the  execution  sale,  as  Russell's  rights 
had  been  already  devested."  In  the  Mandle- 
baum Case  it  was  held  that  these  certificates 
of  stock  were  "not  commercial  paper,  in  the 
strict  sense  of  the  term;  but  .  .  .  that 
the  holder  is  entitled  to  every  right  respect- 
ing it,  as  against  third  parties,  which  the 
law  confers  upon  the  holder  of  commercial 
paper."  In  the  McLean  Case  we  cited  with 
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approval  the  Mandlebaum  Case,  and  held 
that  the  transfer  upon  the  books  is  not  essen- 
tial to  the  validity  of  the  purchaser's  title. 
An  execution  creditor  has  no  prior  equities, 
nor  are  we  able  to  see  that  he  has  any  exist- 
ing equities  in  consequence  of  his  levy.  He 
has  parted  with  no  interest  or  right,  and  is 
in  no  worse  condition  by  the  failure  of  the 
levy  than  he  was  before.  If  his  debtor  ha.M 
no  title,  he  can  acquire  none  by  a  levy  and 
sale  of  land,  the  title  to  which,  upon  the 
record,  stood  in  the  debtor,  but  with  which 
he  had  parted,  or  by  a  levy  and  sale  of  per- 
sonal  property  in  his  possession,  but  to 
which  he  had  no  title.  1  Cook,  Stock  & 
Stockholders,  §§  486,  487;  1  Morawetz,  Priv. 
Corp.  §§  193-195. 

The  decree  is  affirmed. 

The  other  Justices  concur. 


PEOPLE  of  the  State  of  Michigan 

t?. 

Frank  J.  DETTENTHALER. 


PEOPLE  of  the  State  of  Michigan,  ex  ret. 
Elliott  O.  GROSVENOR,  Dairy  and  Food 
Commissioner,  Plff.  in  Certiorari, 

V. 

Erastus    PECK,  Circuit  Judge  for  Jackson 

Coijnty. 


( 


Mich. 


) 


1.  The  clerk  off  one  brancb  off  tbe 
learialatiire  has  no  power  to  amend  a 
bill  which  has  been  sent  over  from  the  other 
house  so  as  to  add  an  en  acting  clause  with- 
out definite  action  by  the  legislative  branch 
upon  the  matter. 

2.  A  bill  In  'wbtcb  tbe  enactinir  clause 
ia  not  inacrted  by  the  legislature  is  void 
under  a  constitutional  provision  requiring  It 
to  contain  such  clause. 

(December  6,  1898.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Superior    Court  of    Grand    Rapids 
which  resulted  in  his  conviction  of  violatiU)^ 
the  terms  of  the  statute  againat  the  unlaw- 
ful sale  of  oleomargarine.    Reversed. 

CERTIORARI  to  the  judge  of  the  Circuit 
Court  for  Jackson  County  to  review  his 
refusal  to  grant  a  writ  of  mandamus  to  J. 
Jay  Calkinfi,  police  justice  of  Jackson  City, 
to  compel  him  to  proceed  with  a  prosecution 
against  Henry  A.  Lincoln  for  the  alleged  un- 
lawful sale  of  oleomargarine.  Affirmed. 
The  facts  are  stated  m  the  opinion. 
JIf  r.  John  O.  Hawley  for  plaintiff  in  cer- 
tiorari. 

Note. — For  extrinsic  evidence  as  to  nncon- 
Btltntlonality  of  statute,  see  note  to  Stevenson 
V.  Colgan  (Cal.)  14  L.  R.  A.  459. 

For  conclusiveness  of  enrolled  bill,  see  note 
to  State,  Reed,  v.  Jones  (Wash.)  23  L.  R.  A. 
340 ;  also  Union  Bank  v.  Oxford  Comrs.  <N.C.) 
34  L.  R.  A.  487 ;  and  Lafferty  v.  Huffman  (Ky.) 
32  L.  R.  A.  203. 
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Messrs,  Rood    A   Hfadman   and  E.  F. 

Swee-t,  for  defendant  in  certiorari: 

The  Constitution,  art.  4,  §  48,  provides 
that  the  style  of  the  laws  shall  be  ''The  Peo- 
ple of  the  State  of  Michigan  Enact." 

This  constitutional  provision  is  manda- 
tory— its  omission  is  fatal. 

Article  6,  §  35,  as  to  the  style  of  processes 
"In  the  Name  of  the  People  of  the  State  of 
Michigan,"  is  strikin^lv  similar  to  the  pro- 
vision here  under  consideration.  It  has  been 
beJd  by  this  court  that  the  omission  of  these 
constitutional  words  is  fatal  to  a  process, 
and  the  constitutional  requirement  held  to 
be  mandatory. 

Forhes  v.  Darling,  94  Mich.  621. 

To  now  hold  the  provision  as  to  the  style' 
of  laws  to  be  merely  directory  when  it  is  so 
nearly  the  provision  with  reference  to  proe- 
esees,  would  be  approaching  too  closely  an 
inconsistency. 

State  V.  Patterson,  98  N.  C.  660;  State, 
Chase,  v.  Rogers,  10  Nev.  250,  21  Am.  Rep. 
738;  McPherson  v.  Leonard,  29  Md.  377; 
Re  Stoartz,  47  Kan.  167 ;  Cooley,  Const.  Lim. 
5th  cd.  p.  03;  State  v.  Wright,  14  Or.  365. 

Messrs.  Fred  A.  Maynard,  Frank  A. 
RodserSf  and  Benn  M.  Corwin  for  the 
People. 

Hooker,  J.,  delivered  the  opinion  of  the 
court: 

These  cases  involve  the  validity  of  Act  No. 
76,  Laws  1897,  which  is  as  follows: 

An  Act  to  Prevent  Deception  in  the  Manu- 
facture and  Sale  of  Imitation  Butter. 

Sec.  1.  The  people  of  the  state  of  Mich- 
igan enact,  that  no  person,  by  himself  or  his 
agents,  or  servants,  shall  render  or  manu- 
facture, sell,  offer  for  sale,  expose  for  sale,  or 
have  in  his  possession  with  intent  to  sell, 
any  auriScie,  product,  or  compound  made  whol- 
ly or  in  part  out  of  any  fat,  oil,  or  oleagi- 
nous substance  or  compound  thereof,  not  pro- 
duced from  unadulterated  milk  or  cream 
from  the  same,  which  shall  be  in  imitation 
of  yellow  butter  produced  from  pure  unadul- 
teiuted  milk  or  cream  from  the  same: 
provided,  that  nothing  in  this  act  shall  be 
construed  to  prohibit  the  manufacture  or 
sale  of  oleomargarine  in  a  separate  and  dis- 
tinct form,  and  m  such  manner  as  will  advise 
the  consumer  of  its  real  character,  free  from 
coloration  or  ingredient  that  causes  it  to 
look  like  butter. 

Sec.  2.  Whoever  violates  any  of  the  pro- 
visions of  §  1  of  this  act  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  convic- 
tion thereof  shall  be  punished  by  a  fine  of 
not  less  than  $50,  nor  more  than  $500  and 
the  costs  of  prosecution,  or  by  imprisonment 
in  the  county  jail,  or  state  house  of  correc- 
tion and  reformatory  at  Ionia,  for  not  less 
than  six  months  nor  more  than  three  years, 
or  by  both  such  fine  and  imprisonment  in 
the  discretion  of  the  court,  for  each  and 
every  offense. 

Approved,  April  15,  1897. 

The  evidence  in  the  first-entitled  cause 
shows  that  one  of  the  defendants  was  con- 
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victed  of  the  alleged  offense  of  selling  oleo- 
margarine in  contravention  of  this  act.  In 
the  other,  a  complaint  was  made  of  a  similar 
act  to  a  justice,  who  refused  to  issue  the 
warrant;  and,  on  application,  the  circuit 
court  denied  a  mandamus  to  compel  it.  The 
cases  raise  substantially  the  same  questions, 
and  were  argued,  and  will  be  considered,  to- 
gether. 

Tlie  validity  of  the  law  is  questioned.  The 
record  sho^vs  that  this  was  a  senate  bill,  and 
passed  the  senate  without  the  constitutional 
enacting  clause.  The  records  of  the  house 
show  that  the  bill  was  reported  by  the  com- 
mittee on  agriculture  and  bv  the  committee 
of  the  whole  without  amendment,  and  with 
the  recommendation  that  it  be  passed.  Under 
the  head  of  "Third  Reading  of  Bills  upon 
Passage,"  the  record  of  the  house  shows  that: 
'Pending  the  third  reading  of  the  bill,  Mr. 
Chamberlain  moved  that  the  bill  be  recom- 
mitted to  the  committee  of  the  whole,  which 
motion  did  not  prevail.  The  bill  having  been 
read  a  third  time,  and  the  question  being 
upon  the  passage,  pending  the  taking  of  the 
vote  Mr.  Graham  demanded  the  previous 
question.  The  question  being,  'Shall  the 
main  question  be  now  put?'  the  same  was  or- 
lered.  The  bill  was  then  passed,  a  major- 
ity of  all  the  members-elect  voting  therefor 
by  yeas  and  nays  as  follows :  Yeas  56 ;  nays, 
19.'*  As  this  is  the  only  time  the  bill  was 
before  the  house,  we  must  find  that  the  bill 
paf«ed  the  house  without  an  enacting  clause, 
unless  the  contrary  can  be  shown  by  tiie  other 
evidence.  Counsel  undertook  to  show  that' 
it  was  amended  in  this  particular,  by  the 
records  of  the  senate,  ana  the  testimony  of 
the  clerk  of  the  house.  The  evidence  is,  in 
brief,  that  previous  to  the  passage  of  the 
bill  in  the  house  the  clerk  noticed  the  ab- 
sence of  the  enacting  clause,  and  brought  it 
to  the  attention  of  the  house,  and  said  that 
he  would  enter  one,  and  accordingly  wrote 
the  words  in  the  original  bill ;  i.  e.,  the  one 
which  was  then  before  the  house.  He  did 
not  testify  th8;t  the  house  took  any  action 
upon  it,  or  that  any  record  was  made  of  it. 
The  senate  record  shows  that  the  bill  was 
subsequently  returned  to  the  senate,  accom- 
panied by  a  letter  from  the  clerk  of  the 
house,  reading  as  follows: 

House  of  Representatives, 

Lansing,  April  7,  1897. 
To  the  President  of  the  Senate — Sir : 

I  am  instructed  by  the  house  to  return  to 
the  senate  the  following  bill:  Senate  bill 
No.  6,  file  No.  24,  entitled  "A  Bill  to  Pre- 
vent Deception  in  the  Manufacture  and  Sale 
of  Imitation  Butter," — and  to  inform  the 
senate  that  the  house  had  amended  the  same 
as  follows:  By  inserting  in  line  1,  §  1»  after 
the  words  "Section  1."  the  words  "The  Peo- 
ple of  the  State  of  Michigan  Enact." 

Very  respectfully, 

Lewis  M.  Miller, 
Clerk  of  the  House  of  Representatives. 

In  the  passage  of  which,  as  thus  amended, 
the  house  has  concurred  by  a  majority  vote 
of  all  merobers-electw 
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It  further  appears  that  the  senate  con- 
curred in  such  amendment. 

We  must  determine,  therefore,  whether  the 
house  is  shown  to  have  amended  the  bill  by 
inserting  an  enacting  clause,  and,  if  not, 
whether  the  law  is  valid  without  it.  The 
most  that  can  be  claimed  is  that  there  is  oral 
testimony  that  the  clerk  announced  its  ab- 
sence, and  stated  that  he  would  supply  it. 
Inferentially,  perhaps,  we  may  say  that 
there  was  no  objection  made;  but  the  evi- 
dence is  silent  as  to  what,  if  anything,  oc- 
curred. There  is  nothing  but  this  inference 
of  silence  which  imports  acquiescence  in  the 
amencbnent.  There  is  nothing  to  show  defi- 
nite action  by  the  house,  which  alone  had 
power  to  amend  the  bill  before  it.  So  that, 
)f  the  clause  is  essential  to  the  validity  of 
the  act,  we  need  not  discuss  the  propriety 
of  admitting  parol  evidence  to  prove  an 
amendment  whidi  should  be  shown  by  the 
record,  if  one  was  authorized.  See  Atty, 
Oen,  V.  Rice,  64  Mich.  301 ;  People,  Hart,  ▼. 
McElroy,  72  Mich.  446,  2  L.  R.  A.  609 ;  Sack- 
ridei'  v.  Saginaw  County  Supers.  79  Mich. 
€6.  Is  the  constitutional  enacting  clause  a 
requisite  to  a  valid  lawT  This  must  depend 
upon  whether  the  constitutional  provision  is 
to  be  considered  a  mandatory  provision  or  di- 
rectory merely.  See  Const,  art.  4,  §  48. 
Anion<r  tlie  authorities  cited  bv  the  relator 
in  support  of  his  contention  is  that  of  Swann 
V.  Buck,  40  Miss.  270.  The  constitutional 
provision  is  similar  to  ours,  and  it  was  held 
that  a  substantial  compliance  was  sufficient. 
-In  that  oase  the  style  of  the  resolutioo  was 
^'Resolved  by  the  legislature  of  the  state  of 
Mississippi.''  The  court  was  unable  to  dis- 
cover a  previous  judicial  decision  of  the  ques- 
tion, but  quoted  Mr.  Cushing  to  the  effect 
that  the  prescribed  "form  .  .  .  must  be 
strictly  pursued,  and  that  no  equivalent  lan- 
guage will  be  sufficient,"  and,  while  declining 
to  accept  his  rule,  said:  "It  is  necessary 
that  every  law  should  show  on  its  face  the 
authority  by  which  it  is  adopted  and  pro- 
mulgated, and  that  it  should  clearly  appear 
that  it  is  intended  by  the  legislative  power 
that  enacts  it  that  it  should  take  effect  as  a 
law.  Theee  conditions  being  fulfilled,  all 
that  is  absolutely  necessary  is  expressed. 
The  word  *resolved*  is  as  potent  to  declare 
the  legislative  will  as  the  word  'enacted.'" 
The  case  of  McPheraon  v.  Leonard,  29  Md. 
377,  holds  that  the  provision  of  the  Consti- 
tution of  Maryland  was  directory,  and  that 
the  omission  of  the  words  "by  the  general 
assembly  of  Maryland"  did  not  render  tne 
law  invalid.  The  question  appears  to  have 
been  treated  as  a  new  one.  The  case  of  Cape 
Girardeau  v.  Riley,  52  Mo.  427,  14  Am.  Rep. 
427,  follows  the  Maryland  case  in  holding 
the  provision  directory;  the  court  saying 
that,  after  diligent  search,  no  case  holding 
to  the  contrary  had  been  found.  In  this 
oase,  like  the  one  before  us,  the  entire  enact- 
ing clause  was  wanting.  In  this  connection 
we  may  add  that  previous  decisions  of  the 
same  court,  holding  the  provision  that  writs 
should  run  in  the  name  of  the  state  was  di- 
rectory, were  given  weight.  In  our  state  a 
contrary  holding  will  be  found.  See  Forbes 
V.  Darling,  94  Mioh.  621.     There  are,  how- 
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ever,  cases  which  take  a  contrary  view  of  the 
law,  and  adhere  to  the  doctrine  asserted  by 
Mr.  Cushing,  and  the  late  Mr.  Justice  Cooley, 
in  his  work  on  Constitutional  Limitations, 
5tli  ed.  p.  93,  viz.:  ''But  ihe  courts  tread 
upon  very  dangerous  ground  when  they  ven- 
ture to  apply  the  rules  which  distin^^sh 
directory  and  mandatory  statutes  to  the  pro- 
visions of  a  Constituti(»i.  Constitutions  do 
not  usually  undertake  to  prescribe  mere  rules 
of  proceeding  except  when  such  rules  are 
looked  upon  as  essential  to  tiie  thinff  to  be 
done,  ana  they  must  then  be  regarded  in  the 
light  of  limitations  upon  the  power  to  be 
exercised.  It  is  the  province  of  an  instru- 
ment of  this  solemn  and  permanent  charac- 
ter to  establish  those  fundamental  maxims, 
and  fix  those  unvarying  rules,  by  which  all 
departments  of  the  government  must  at  all 
times  shape  their  conduct;  ai«d,  il  it  de- 
scends to  prescribing  mere  rules  of  order  in 
unessentiaJ  matters,  it  is  lowering  the  prop- 
er dignity  of  such  an  instrument,  and  usurp- 
ing the  proper  province  of  ordinary  legisla- 
tion. We  are  not,  therefore,  to  expect  to 
find  in  a  Constitution  provisions  which  the 
people  in  adopting  it  have  not  regarded  as 
of  nigh  importance,  and  worthy  to  be  em- 
braced in  an  instrument  which  for  a  time,  at 
least,  is  to  control  alike  the  government  and 
the  governed,  and  to  form  a  standard  b  v 
which  is  to  be  measured  the  power  whic'i 
can  be  exercised  as  well  by  the  delegate  aH 
by  the  soverei^  people  themselves.  If  di- 
rections are  given  respecting  the  times  or 
modes  of  proceeding  in  which  a  power  should 
be  exercised,  there  is  at  least  a  strong  pre- 
sumption that  the  people  designed  it  should 
be  exercised  in  that  time  and  mode  only; 
and  we  impute  to  the  people  a  want  of  due 
appreciation  of  the  purpose  and  proper  prov- 
ince of  such  an  instrument  when  we  infer 
that  Buoh  directions  are  given  to  any  other 
end.  Especiallv,  when,  as  has  been  alreadv 
said,  it  is  but  fair  to  presume  that  the  peo- 
ple in  their  Constitution  have  expressed 
themselves  in  careful  and  measured  terms, 
corresponding  with  the  immense  importance 
of  the  powers  delegated,  and  with  a  view  to 
leave  as  little  as  poesible  to  implication." 
There  are  some  cases,  however,  where  the 
doctrine  of  directory  statutes  has  been  ap- 
plied to  constitutional  provisions;  but  they 
are  so  plainly  at  variance  with  the  weight 
of  authority  upon  the  precise  points  consid- 
ered that  we  feel  warranted  in  saying  that 
the  judicial  decisions,  as  they  now  stand,  do 
not  sanction  the  application.  Hie  question 
aroee  in  Washington  territory,  over  a  law 
fixing  the  seat  of  government,  and  the  opin- 
ion of  Cushing  was  quoted  and  followed. 
The  Seat  of  Oovemment  Case,  1  Wash.  Terr. 
116.  The  case  of  State,  Chase,  v.  Rogers 
(decided  in  1876)  10  Nev.  250,  21  Am.  Rep. 
738,  did  the  same.  An  extended  discussion 
of  the  subject  will  be  found  in  that  case,  in 
support  of  the  proposition  that  the  lan- 
guage of  the  Constitution  should  be  literal- 
ly followed.  The  opinion  concludes  with  the 
following  pertinent  and  emphatic  language: 
'*Our  Constitution  expressly  provides  that 
the  enacting  clause  of  every  law  shall  be. 
'The  people  of  the  stato  of  Nevada,  repro- 
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sented  in  senate  and  assembly  do  enact  as  fol- 
lows: This  language  is  susceptible  of  but 
one  interpretation.  There  is  no  doubtful 
meaning  as  to  the  intention.  It  is,  in  our 
judgment,  an  imperative  mandate  of  the  peo- 
ple, in  their  sovereign  capacity,  to  the  Ic^s- 
lature,  requiring  that  all  laws,  to  be  binding 
upon  them,  shall,  upon  their  face,  express 
the  authority  by  which  they  were  enacted; 
and,  as  this  act  comes  to  us  without  such 
authority  appearing  upon  its  face,  it  Ls  not 
a  law."  The  case  of  State  v.  Patteraoh,  98 
X.  C.  662,  is  strong  in  its  condemnation  of 
the  practice  of  treating  constitutional  re- 
quirements as  directory.  The  case  of  Poto- 
€U  V.  Jackson,  51  Mich.  130,  is  not  in  point, 
■as  the  bill  was  duly  and  seasonablv  amended, 
if  we  may  accept  the  statement  of  the  briefer 
of  the  counsel  and  the  syllabus.  The  trena 
of  the  weight  of  the  authority  is,  in  our 
cpiniony  against  the  relator's  contention. ' 

It  is  ur^ed  with  some  plausibility  that 
the  insertion  of  this  provision  previous  to 
ihe  signature  by  the  governor  is  a  sufficient 
•compliance  with  the  Constitution,  from 
which  we  understand  the  claim  to  be  made 
that,  although  the  enacting  clause  was  want- 
ing when  the  bill  came  to  the  governor,  it 
might  have  been  supplied  by  him.  But  it 
is  thought  that  this  proposition  is  tenable 
•only  upon  the  assumption  that  the  constitu- 
tional provision  is  directory  merely.  The 
governor  has  no  power  to  make  laws.  The 
legislative  power  is  in  no  part  vested  in  him, 
tieing  by  §  1  of  article  4  of  the  Constitution 
vested  in  tiie  senate  and  house  of  representa- 
tives. It  is  not  the  design  of  the  Constitu- 
tion that  he  should  legislate.  His  office  is  a 
check  upcm  the  legislature,  and  he  may  com- 
pel a  reconsideration  of  a  bill  by  seasonably 
returning  it  to  the  appropriate  house  with 
his  objections  to  it;  and,  when  the  legisla- 
ture has  adjourned,  his  neglect  to  sign  it 
prevents  it  from  becoming  a  law,  but  he  has 
not  the  slightest  power  in  framing  the  law. 
Indeed,  it  is  a  fundamental  principle  in 
American  Constitutions  that  the  executive 
shall  not  make  laws.  The  following  lan- 
•guage  from  the  opinion  in  the  case  of  State, 
•Ghaae,  v.  Rogers,  10  Nev.  250,  21  Am.  Rep. 
738,  is  apropos  to  this  subject:  "Without 
the  concurrence  of  the  senate,  the  people 
have  no  power  to  enact  any  law.  Every  per- 
son at  all  familiar  with  the  practice  of  leg- 
islative bodies  is  aware  that  one  of  the  most 
-common  methods  adopted  to  kill  a  bill,  and 
prevent  its  becoming  a  law,  is  for  a  member 


to  move  to  strike  out  the  enacting  clause. 
If  such  motion  is  carried,  the  bill  is  lost. 
Can  it  be  seriously  contended  that  such  a  bill, 
with  its  head  cut  off,  could  thereafter,  by 
any  legislative  action,  become  a  law?  Cer- 
tainly not  The  certificates  of  the  proper 
officers  of  the  senate  and  assembly  that  such 
an  act  was  passed  in  their  respective  houses 
do  not  and  could  not  impart  vitality  to  any 
act  which  upon  its  face  failed  to  exprese  the 
authwity  by  which  it  was  enacted."  This 
being  so,  the  only  justification  for  the  inser- 
tion of  the  enacting  clause  by  the  governor 
is  to  be  found  in  the  assumption  that  it  is 
a  clerical  omission  of  an  unimportant  mat- 
ter ;  and  it  might  as  well  be  held  that  one  of 
the  houses,  or  a  clerk,  or  even  the  printer  of 
the  laws,  might  make  the  correction,  as  tiiat 
the  governor  might  do  it. 

Some  of  the  states  have  sustained  laws 
without  enacting  clauses,  but  we  do  not 
know  of  one  that  has  made  their  validity  de- 
pend upon  the  unauthorized  action  of  some 
officer  or  person.  They  have  preferred  to 
rest  their  action  upon  the  well-recognized 
distinction  between  mandatory  and  directory 
provisions.  If  the  provision  is  mandatory, 
that  the  law  shall  nave  a  prescribed  style, 
and  the  making  of  laws  is  confined  to  the 
legislative  branch  of  the  government,  it  can- 
not be  consistently  held  that  omissions  of 
essential  parts  of  a  law  may  be  supplied  and 
corrections  made  by  persons  without  author- 
ity? and  the  public  necessities  should  be 
much  greater  than  in  tihe  present  case,  be- 
fore such  a  proposition  should  be  seriously 
considered.  If,  on  the  other  hand,  there  la 
warrant  for  treating  the  provisions  as  di- 
rectory, a  much  less  dangerous  precedent  is 
established.  But,  as  has  been  shown,  the 
weight  of  authority  forbids  it;  and,  in  our 
opinion,  it  will  be  an  unfortunate  day  for 
constitutional  rights  when  courts  begin  the 
insidious  process  of  undermining  constitu- 
tions by  holding  unambiguous  provisions 
and  limitations  to  be  directory  merely,  to  be 
disregarded  at  pleasure.  In  the  present  case  it 
will  be  much  better  that  the  legislature  shall 
correct  its  mistake,  than  that  the  court  shall 
sanction  the  irr^ular  correction  in  this  case. 

We  are  therefore  constrained  to  hold  that 
the  law  under  discussion  is  void,  and  tbat 
in  ihe  certiorari  case  the  order  is  affirmed; 
in  that  of  Dettenthaler  the  judgment  is  re- 
versed,  and  no  new  trial  ordered. 

The  other  Justices  concur. 
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Edourdina  BELIVEAU,  by  Next  Friend, 

17. 

AMOSKEAG  COMPANY. 

( N.  H ) 

!•     A  diachargred  attorney  wbo  la  per- 
mttted  to  remain  tbe  attorney  of  rec- 

NoTK.— The ~above~~case  seems  to  recognize 
to  an  unusual  extent  the  power  of  an  infant's 
attorney  to  bind  the  Infant  by  an  act  against 
the  infant's  interest. 

As  to  this  general  question,  see  note  to  Krom- 
•er  V.  Friday  (Wash.)  82  L.  R.  A.  671. 
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ord  without  notice  to  the  opposite  party  may 
enter  Into  an  agreement  for  settlement  of  the 
suit  which  will  bind  his  former  client. 

2.  A  final  dlapoaition  of  a  cavae  may 
be  made  by  agreement  of  the  attorney 
of  record  as  to  whose  authority  no  limitation 
la  or  might  be  isnown  by  reasonable  inquiry 
by  the  opposite  party  wnich  is  entered  of 
record,  made  an  order  of  court,  and  executed 
by  the  adversary  In  good  faith. 

On  rehearing. 

3.  An  attorney  employed  by  the  next 
friend  of  an  Infant  to  prosecute  a  suit  on 
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•  tbe  Infant's  behalf  has  power  to  make  a  aet- 
tiement  of  the  suit  which  will  bind  the  In- 
fant. 
4.     That  an  aarreeiueiit  by  an  attorney 

for  settlement  was  not  brought  to  the  atten- 
tion of  the  court,  and  did  not  obtain  its  sanc- 
tion before  it  was  entered  of  record,  does  not 
impair  Its  effect. 

(Doe^  Ch.  J.,  dissenta,) 

(March  15,  1895.) 

ON  MOTION  in  an  action  brought  to  re- 
cover damagee  for  personal  injuries  to 
set  aside  an  entry  of  satisfaction  of  judgment 
in  favor  of  plaintiff.    Denied. 

The  plaintiff  having  received  the  injury 
for  which  defendant  waa  alleged  to  be  re- 
r.ponsible  employed  one  Cormier,  an  attorney 
at  law,  to  prosecute  a  suit  for  recovery. 
While  he  wa«  still  attorney  of  record,  but,  as 
plaintiff  allied,  after  he  had  been  discharged 
and  other  attorneys  substituted  in  his  place, 
he  entered  intaan  agreement  for  satisfaotion 
of  judgment  upon  payment  of  $1,000.  The 
money  was  paid  by  defendant  to  the  attorney 
who  absconaed  without  paying  it  to  plaintiff. 

Further  facts  appear  in  the  opinion. 

Messrs,  Streeter  ft  Walker,  for  plain- 
tiff:' 

The  compromise  agreement  entered  into  in 
this  case  by  the  counsel  of  record  wad  fraud- 
ulent in  law  and  void,  and  did  not  bind  this 
unfortunate  plaintiff. 

Tripp  V.  Qxfford,  155  Mass.  108;  Biddell  v. 
DowsCf  6  Bam.  &  C.  255;  Svoinfen  v.  Svoin- 
f€H,  1  C.  B.  N.  S.  403. 

An  infant  cannot  employ  an  attorney  or 
an  agent. 

Biddell  ▼.  DotDse,  6  Barn.  &  C.  255;  Ar- 
mitage  v.  Widoe,  30  Mich.  124;  Lawson, 
Rights,  Rem.  &  Pr.  §  824;  Philpoi  v.  Bing- 
ham 5o  Ala.  435;  Tapley  v.  McOee,  6  Ind. 
56;  WainiDnght  v.  Wilkinson,  02  Md.  146. 

An  infant  cannot  make  a  valid  agreement 
to  compromise  his  suit. 

Baker  v.  Lovett,  6  Mass.  78,  4  Am.  Dec. 
88. 

The  "next  friend"  of  an  infant  is  not  his 
aeent  or  attorney,  but  an  officer  of  the  court, 
who  derives  his  authority,  not  from  the  in- 
fant, but  from  the  court. 

Guild  v.  Cranston f  8  Cush.  600;  Morgan  v. 
Thome,  7  Mees.  &  W.  400 ;  Tripp  v.  Gifford, 
155  Mass.  108. 

It  is  the  duty  of  the  court  to  protect  care- 
fully the  right  of  infants. 

Tate  V.  Mott,  96  N.  C.  19;  Hardy  v.  Scan- 
Jin,  1  Miles  (Pa.)  87. 

An  attorney  employed  by  a  next  friend  is 
his  attorney  only. 

A  next  friend  cannot  compromise  the  suit 
except  under  the  direction  of,  and  with  the 
consent  of,  the  court  from  which  he  derives 
his  authority  to  manage  the  litigation. 

Tripp  V.  Gifford,  155  Mass.  108;  Biddell  v. 
Dowse,  6  Barn.  &  C.  25C;  Swinfcn  v.  Swin- 
fen,  1  C.  B.  N.  S.  403 ;  Hargrave  v.  Hargrove, 
12  Beav.  408;  Eidam  v.  Finnegan,  48  Minn. 
63,  16  L.  R.  A.  607 ;  Clark  v.  Crout,  34  S.  C. 
417;  Edsall  v.  Vandemark,  39  Barb.  589; 
Isaacs  V.  Boyd,  5  Port.  (Ala.)  388;  Crotty 
Y.  Eagle,  35  W.  Va.  143;  Kingsbury  v.  Buck- 
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ner,  134  U.  S.  680,  33  L.  ed.  1059 ;  MUes  t. 
Kaigler,  10  Yerg.  10,  30  Am.  Dec.  425;. 
O'Donnell  v.  Broad,  2  Pa.  Dist  R.  84. 

The  authority  of  the  next  friend  termin- 
ates with  the  judgment  which  he  ha3  no  au- 
thority to  collect. 

Smith  V.  Redus,  9  Ala.  99,  44  Am.  Dec. 
429;  Miles  v.  Kaigler,  10  Yerg.  10,  30  Am. 
Dec.  425 ;  Klaus  v.  State,  54  Miss.  644. 

Even  if  t^e  agreement  to  seEtle  and  judg- 
ment thereon  must  stand,  the  marking  of 
"judgment  satisfied"  is  erroneous,  and  should: 
be  stricken  off. 

Tapley  v.  McGee,  6  Ind.  56. 

Messrs.  J.  W.  Fellows  and  C.  F.  Stone- 
also  for  plaintiff. 

Mr.  David  Cross,  for  defendant: 

An  attorney  has  the  power  to  enter  a  juds^- 
ment  by  agreement  in  court  so  as  to  bind  hi« 
client. 

The  plaintiff  cannot  now  repudiate  a  set 
tlcment  made  in  good  faith  by  Cormier,  or 
he   canno-t  repudia/te  a  settlement   without, 
first  restoring  the  $1,000  paid  in  good  faith. 

Alton  V.  Gtlmanton,  2  N.  H.  620;  Berken- 
head  V.  Fanshaw,  1  Salk.  86 ;  1  Tidd,  Pr.  34  ; 
Hanson  v.  Hoit,  14  N.  H.  56 ;  Pike  ▼.  Emer- 
son, 5  N.  H.  393,  22  Am.  Dec.  468;  BryanVa 
Case,  24  N.  H.   153;   2  Wharton,  Contr.   fr 
594;  Whipple  v.  Whitman,  13  R.  I.  514,  4a 
Am.  Rep.  42 ;  Bonney  v.  Morrill,  57  Me.  368 ; 
Robinson  v.  Murphy,  in  note  to  41  Am.  Rep. 
847.  See  note  of  Prof.  Green,  Story,  Agency, 
8th  ed.  §  24;  Wharton,  Agency,  §§  587-592; 
Christie  v.  Sawyer,  44  N.  H.  298;  Wielanct 
V.  White,  109  Mass.  394;  Swinfen  v.  Stoin- 
fen,  18  C.  B.  485;  Strauss  v.  Francis,  L.  R. 
1  Q.  B.  379;  Thomas  v.  Harris,  27  L.  J.  Exch. 
N.  S.  353;  Re  Wood,  21  Week.  Rep.  104; 
Brady  v.  Curran,  Ir.  Rep.  2  C.  L.  314 ;  Berry^ 
v.  Mullen,  Ir.  Rep.  5  Eq.  368. 

The  defendant  is  not  responsible  for  what 
the  plaintiff's  counsel  did  with  the  money  aft- 
er it  was  paid. 

If  either  party  must  suffer,  the  plaintiff, 
who  has  led  the  defendant  into  what  he  now 
calls  a  mistake,  srhould  be  bound  by  the  acts 
of  his  agent  or  restore  the  money  before  ask- 
ing for  any  further  hearing. 

The  offer  of  the  defendant  to  show  that 
the  injuries  to  the  plaintiff,  if  any,  were  oc- 
casioned wholly  by  her  fault  without  any 
fault  of  the  defendant,  and  that  Cormier  knew 
such  to  be  the  facts,  should  have  been  granted* 
or  the  judgment  allowed  to  stand. 

Mr.  William  L.  Foster,  also  for  defend- 
ant: 

The  next  friend  of  an  infant  plaintiff  is,, 
in  theory  of  law,  appointed  by  the  court. 
This  is  not  usually  true  in  fact,  where  the 
party  volunteering  and  assuming  to  act  aa 
next  friend  in  the  prosecution  or  defense  of 
a  suit  stands  in  the  relation  of  a  parent  or 
guardian,  or  other  person  in  loco  parentis. 

But  if  a  stranger  appointed  b^  the  court 
as  the  next  friend  of  an  infant  le  bound  to- 
protect  the  infant's  interests  by  the  proeecu- 
tion,  defense,  or  compromise  of  the  infant's- 
suit,  much  more,  it  is  manifest,  will  the  par- 
ent, as  the  natural  guardian,  and  in  fact  tha^ 
best  friend,  of  the  infant,  be  presumed  to  ex- 
ercise a  wise  discretion  in  that  respect. 
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Prime  v.  Foote,  63  N.  H.  52;  Drew's  Ap- 
peal, 57  N.  H.  181. 

ConsideratioDfi  like  these  have  probably  in- 
fluenced courts  in  holding,  as  they  do,  that 
the  natural  guardian  of  an  infant  is  the  fii* 
test  person  to  sustain  the  relation  of  a  pro- 
chtin  ami  in  court. 

Bartlcit  v.  BattSf  14  Ga.  539;  Watson  ▼. 
Eraser,  8  Mees.  &  W.  060;  Miles  v.  Boyden, 
'6  Pick.  213;  Archer  v.  Frowde,  1  Strange, 
304. 

The  prockein  ami,  commencing  his  author- 
ity with  the  writ  and  declaration,  can  only 
maintain  the  suit  for  such  causes  of  action 
a4  may  be  prosecuted  without  special  de- 
mand; as  for  personal  injuries  done  to  the 
infant,  or  for  sums  of  money  where  the  writ 
itself  is  considered  as  the  demand. 

In  this  case,  the  next  friend,  bein^  the 
iather  and  natural  guardian  of  the  plaintiff, 
did  not  '^consent  to  be  named  as  next  friend, 
in  the  sense  of  granting  a  request  that  he  act 
in  that  capacity;  but  by  voluntarily  and  of 
his  own  motion  assuming  that  position,  did 
"become  personally  bouna  for  the  infant's  ac- 
quiescence" in  the  compromise  made  by  the 
attorney. 

Carpenter,  J.,  delivered  the  opinion  of 
the  court : 

The  rights  of  the  defendants  are  not  af- 
fected by  the  plaintiff's  undisclosed  discharge 
of  C.  So  long  as  she  permitted  him  to  remain 
her  attorney  of  record,  she  was  bound,  as 
af^ainst  parties  ignorant,  without  fault  on 
their  part,  of  his  discharge,  by  any  act  that, 
by  virtue  of  his  retainer,  he  was  authorized  to 
do.  Lewis  v.  Sumner,  13  Met.  269.  It  is 
the  constant  practice  of  the  court  to  enter  de- 
faults and  judgments,  assessments  of  dama- 
ges, judgments  for  the  defendant,  judgment 
satisfied,  and  to  make  various  other  orders 
finally  disposing  of  actions,  upon  the  agree- 
ment of  the  counsel  for  tlie  parties  expressed 
orally  in  open  court.  These  orders  have  the 
same  effect  as  if  made  upon  the  personal  con- 
sent of  the  parties.  In  the  absence  of  fraud 
or  mistake,  they  are  conclusive.  The  author- 
ity of  attorneys  to  make  such  agreements  is, 
in  practice,  never  questioned.  It  is  essential 
t(>  the  orderly  and  convenient  despatch  of 
business,  and  necessaiy  for  the  protection 
of  the  rights  of  the  parties.  Exigencies  are 
frequent  where  the  want  of  power  on  the  part 
of  the  attorney  to  dispone  of  the  action  final- 
ly by  agreement  made  in  and  under  the  sanc- 
tion of  the  court  would  be  disastrous  to  his 
client,  ^he  interests  of  the  public  and  of  the 
parties  to  actions  alike  require  that  executed 
afH'eements  of  the  character  in  question  be 
not  disturbed,  except,  as  in  other  cases,  for 
fraud  or  mistake.  It  is  not  now  necessary 
to  consider  the  question  of  the  extent  of  an 
attorney*s  authority  to  bind  his  client  by 
agreement  in  pais,  in  collateral  matters,  or 
in  what  cases  his  executory  agreements  will 
be  enforced.  Daniels  v.  A^eio  London,  58 
Conn.  156,  7  L.  R.  A.  563;  Alton  v.  Oilman- 
iott,  2  N.  H.  520;  Pemald  v.  Ladd,  4  N.  H. 
370;  Pike  v.  Emerson,  5  N.  H.  393,  22  Am. 
I>ec.  468;  White  v.  Hildrtth,  13  N.  H.  104; 
Sanson  v.  Hoitt,  14  N.  H.  56;  BryanVs  Case, 
24  N.  H.  149;  Bunton  v.  Lyford,  37  N.  H. 
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512,  75  Am.  Deo.  144;  Smyth  v.  Balch,  40 
N.  H.  363 ;  Lisbon  v.  Bolton,  51  N.  H.  209 ; 
Brooks  v.  New  Durham,  55  N.  H.  559;  Ever- 
ett V.  Warner  Bank,  58  N.  H.  340.  For  tho 
disposition  of  the  present  motion,  it  is  enough 
to  say  that,  in  the  absence  of  any  limitation 
of  his  authority  known,  or  that  by  reason-, 
able  inquiry  might  be  known,  by  the  opposite 
party,  an  attorney  may  by  oral  or  written 
agreement,  entered  on  tlie  record,  made  an 
order  of  court,  and  executed  by  the  adver- 
sary in  good  faith,  bind  his  client  to  a  finai 
disposition  of  the  action.  That  the  agree- 
ment and  order  of  court  thereon  effect  a 
compromise  of  the  client's  cause  of  action  is 
an  immaterial  circumstance.  Swinfen  v, 
Hwinfen,  18  C.  B.  485,  3  C.  B.  N.  S.  364,  Z 
De  G.  &  J.  381;  Swinfen  v.  Chelmsford,  5 
Hurlst.  &  N.  890;  Fray  v.  Voulea,  1  El.  &  El. 
839;  Prestwich  v.  ^oleif,  18  C.  B.  N.  S.  806; 
Strauss  v,  Francis,  L.  R.  1  Q.  B.  379;  Mat- 
thews  V.  Munster,  L.  R.  20  Q.  B.  Div.  141 ; 
Bolker  v.  Parker,  7  Cranch,  436,  3  L.  ed.  396. 
Motion  denied. 

Smith,  J.,  did  not  sit.  The  others  con- 
cur. 

A  petition  for  rehearing  having  been  filed,. 
Blodsett,  J.,  handed  down  the  following  re- 
sponse: 

In  arriving  at  the  conclusion  that  the  mo- 
tion must  be  denied,  the  authorities  have  not 
been  overlooked  which  hold  that  an  infant 
cannot  employ  an  attorney  or  an  agent,  or 
make  a  valid  agreement  to  compromise  his 
suit  (Bidden  v.  Dowse,  0  Barn.  &,  C.  255; 
Armiiage  v.  Widoe,  36  Mich.  124;  Lawson» 
Rights.  Rem.  &  Pr.  §  824;  Taplcy  v.  McOee, 
6  Ind.  56 ;  Wainu>right  ▼.  Wilkinson,  62  Ind. 
J46),  or  those  which  hold  that  the  "next 
friend"  of  an  infant  is  not  his  agent  or  at- 
torney, but  an  officer  of  the  court,  who  de- 
rives his  authority,  not  from  the  infant,  but 
from  the  court  {Guild  v.  Cranston,  8  Cush. 
506:  Tripp  v.  Oifford,  155  Mass.  108;  Mor- 
gan V.  Thome,  7  Mees.  &  W.  400 ) .  However 
this  may  be,  it  must  be  conceded  that  rights 
and  remedies  are  as  much  the  inherent  birth- 
right of  an  infant  as  of  an  adult,  and,  if  this 
he  so,  it  necessarily  follows  from  his  disabil- 
ity to  enforce  such  rights  and  remedies  that 
the  infant  must  have  the  right  to  enforce 
them  through  the  assistance  of  another.  By 
what  name  such  other  person  may  be  called 
is  immaterial.  He  may  be  styled,  or  may  be 
in  fact,  the  guardian,  tJie  parent,  or  the  next 
friend ;  but,  in  the  very  nature  of  things,  he 
is,  and  must  be  held  to  be,  the  representative 
of  the  infant,  and  to  have  the  power  to  bind 
him  by  his  proper  and  lawful  acts.  Among 
such  acts  is  that  of  bringing  suit  for  any 
cause  of  action  whix:h  has  accrued  in  the  in- 
fant's favor;  and  for  this  purpose  the  repre- 
sentative may,  in  the  exercise  of  an  undoubt- 
ed authority,  employ  an  attorney  at  law  in 
the  management  and  control  of  the  suit  (Da- 
vi^  v.  Merrill,  47  N.  H.  208,  210,  211),  which, 
"although  attended  by  a  next  friend,  is  the 
suit  of  the  infant''  {Bartlett  v.  Batts,  14  Ga. 
539 ) .  In  such  a  case,  the  attorney  becomes 
clothed  with  the  ordinary  powers  pertaining 
to  an  attorney  of  record.  BaltimoredO.  R,Vo. 
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V.  Fitzpatrick^  36  Md.  619,  628.  His  author- 
ily  is  as  extensive  aa  it  is  in  other  cases,  and 
the  infant,  through  his  representative,  is 
bound  by  the  attorney's  acts  within  the  ordi- 
nary scope  of  his  authority  the  same  as  an 
Adult  would  be,  and  has  a  like  remedy  against 
the  attorney  for  any  abuse  of  such  authority, 
•express  or  implied.  The  bringing  of  a  suit 
in  the  infant's  behalf  being  rightful^  it  fol- 
lows, as  a  legal  consequence,  that,  if  judg- 
ment is  properly  rendered  against  him,  he 
will  be  concluded  by  it  {Ouild  v.  Cranston, 
8  Cush.  606,  509;  Tripp  ▼.  Oifford,  155  Mass. 
108),  for  there  is  no  distinction  between  an  in- 
fant and  an  adult  with  regard  to  the  binding 
•effect  of  a  judgment  {Smith  v.  McDonald, 
42  Cal.  484;  Ralaton  v.  Lahee,  8  Iowa,  23,  74 
^\m.  Dec.  298,  note;  Waring  v.  Reynolds^  ^ 
B.  Hon.  59;  Wills  v.  Spraggins,  3  Gratt.567  ; 
Porter  ▼.  Robinson,  3  A.'K.  Marsh.  254,  13 
Jnn»  Dec.  159,  note;  Alhee  v.  Winterink^  55 
Iowa,  184;  Freeman,  Judgm.  4th  ed.  S§  151, 
^13).  "He  will  not  be  permitted  to  dispute 
it,  unless  upon  the  same  grounds  as  an  adult 
might  have  disputed  it,  such  as  fraud,  collu- 
sion, or  error"  (Freeman,  Judj^  S  513); 
and  no  recognizable  distinction  is  believed  to 
«xist  between  the  case  of  an  entry  of  judg- 
ment in  rep^ular  course  by  an  attorney  of  a 
party  sui  juris  and  the  case  of  a  like  entry 
ny  an  attorney  properly  employed  by  the 
representative  of  an  infant  to  conduct  the 
«uit.  The  authoritv  of  attorneys  of  record 
to  make  entries  is  always  presumed,  if  noth- 
ing appears  to  the  oontrary,  and  when  made 
they  are  conclusive,  as  between  the  parties, 


in  the  absence  of  fraud  or  mistake;  and  we 
apprehend  it  makes  no  difference,  practical 
or  legal,  whether  the  agreement  oi  the  coun- 
sel to  make  them  is  expressed  orally  in  open 
court,  and  the  entries  are  thereupon  made 
r.pon  the  records  by  its  order,  or  whether  the 
Agreement  is  reduced  to  writing  by  the  coun- 
sel, and  duly  filed  and  entered  upon  the  r-ec- 
ords,  without  being  expressly  brought  to  the 
court's  cuttention,  and  without  obtaining  its 
sanction,  which  in  practice  is  never  refused, 
and,  at  most,  is  but  the  merest  formality. 
In  such  a  case,  the  assent  of  the  court  is  to 
be  presumed.  In  our  opinion,  the  law  in 
cases  like  the  present  one  is  correctly  stated 
in  Tripp  v.  Gifford,  155  Mass.  108,  which 
recognizes  the  fact  of  an  extensive  practice 
with  regard  to  the  adjustment  and  settle- 
luent  of  such  cases,  and  in  w4iich  it  is  said 
(155  Mass.  page  109):  "Sometimes,  but 
very  rarely,  the  proposed  arrangement  is 
brought  to  the  attention  of  the  court,  and  its 
sancuon  obtained.  In  most  instances,  how- 
ever, the  settlement  is  made  and  Uie  judg- 
ment entered  witiiout  calling  the  attention  of 
the  presiding  justice  to  it  or  obtaining  his 
approval.  That  such  judgments  conclude 
the  minor,  we  have  no  doubt;  .  .  .  and 
even  in  equity,  if  a  decree  is  rendered  against 
him  by  consent  without  speeial  inquiry,  ha 
will  be  bound  by  the  decree. 
Motion  for  rehearing  denied. 

Smith,  J.,  did  not  sit.    Doe,  Ch.  J.,  dis- 
sents.   The  others  concur. 
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Adelaide  E.  T.  BUCHANAN,  Appt., 

V. 

George  H.  TILDEN,  Respt. 

(158  N.Y.  109.) 

A  TTOinan  may  mie  on  a  contract  of  a 
tlilrd  person  ^rlth  lier  linaband  to  paj 

her  certain  moneys  in  the  event  of  success 
In  contesting  a  will,  where  the  husband  pro- 
cured an  advancement  of  funds  for  the  con- 
test, and  there  were  strong  moral  and  family 
reasons  why  she  should  be  regarded  as  one  of 
the  heirs,  although  she  was  not  legally  such. 

i  Parker,  Ch,    J.,   and  O'Brien  and  Oray,  J  J,, 

dissent. ) 

(Japuary  24.  1899.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Ck)urt,  First  Department,  reversing  a  judg- 
ment of  the  Trial  Term  for  New  York  Coun- 
ty in  her  favor  in  an  action  brought  to  en- 
force defendant's  contract  to  pay  plaintiff  a 
certain  amount  in  consideration  of  services 

Note. — The  right  of  a  third  person  to  sue 
upon  a  contract  made  for  his  benefit  is  the  sub- 
ject of  a  note  to  Jefferson  v.  Asch  (Minn.)  25 
L.  R.  A.  257.  Sec  also  Baxter  y.  Camp  (Conn.) 
42  L.  R.  A.  614. 
44  L.  R.  A. 


rendered  bv  her  husband  in  procuring  a  de(^- 
laration  of  invalidity  of  a  clause  in  a  will. 
Revm^sed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  B.  McNieee  and  Xconis 
S.  Phillips,  for  appellant: 

An  action  lies  on  the  part  of  the  plaintiff 
to  enforce  the  specific  promise  made  by  de- 
fendant to  Robert  D.  Buchanan,  the  husband 
of  plaintifT,  in  consideration  of  the  services 
rendered  by  Robert  D.  Buchanan  to  the  de- 
fendant, to  pay  to  plaintiff  or  her  order  the 
sum  of  $50,000,  upon  a  contingency  which 
has  happened. 

The  services  rendered  by  Robert  D.  Bu- 
chanan to  the  defendant,  which  were  conced- 
edly  valuable,  formed  a  sufficient  considera- 
tion for  defendant's  promise. 

Jefferson  v.  Asch,  25  L.  R.  A.  257,  note,  53 
Minn.  446;  8t,  Mark's  Church  v.  Teed,  120 
N.  Y.  583. 

There  can  be  no  ouestion  about  the  legal- 
ity of  such  a  consideration. 

Sedgwick  v.  Stanton,  14  N.  Y.  296;  Bundt^ 
V.  Newton,  29  Abb.  N.  C.  66;  Fowler  v.  Cat- 
Ian,  102  N.  Y.  395. 

The  promise  having  been  made  to  the  hus- 
band of  the  plaintiff,  who  owed  to  her  the 
obligation  of  support  and  maintenance  (an 
obligation  both  legal  and  moral),  she,  as  the 
designated  beneficiary,  is  entitled  to  enforcj 
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the  contract  expressly  made  for  her  benefit 
and  on  her  behalf. 

Hhepard  v.  Shepard,  7  Johns.  Gh.  57,  11 
.\m.  Deo.  396;  Coleman  v.  Whitney,  62  Vt. 
123,  9  L.  R.  A.  517;  Bourne  v.  Mason,  1 
Vent.  6;  Dutton  v.  Pool,  1  Vent.  318,  Af- 
tirmed  in  2  Lev.  210;  Lawrence  v.  Fow,  20  N. 
Y.  268 ;  Todd  v.  Weher,  95  N.  Y.  193,  47  Am. 
Rep.  20;  Knotoles  v.  Erwin,  43  Hun,  150,  Af- 
firmed in  124  N.  Y.  633;  Burr  v.  Beers,  24 
y.  Y.  178,  80  Am.  Dec.  327;  Coeier  v.  A^ 
lany,  43  N.  Y.  399 ;  Barlow  v.  If yer«,  64  N. 
Y.  41,  21  Am.  Rep.  582;  Vrooman  v.  Titmer, 
69  N.  Y.  280,  25  Am.  Rep.  195;  Gifford  v. 
Carrigan,  117  N.  Y.  257,  6  L.  R.  A.  610; 
King  v.  Whitely,  10  Paige,  465;  fifmitfc  v, 
Perine,  121  N.  Y.  376;  8i.  Mark's  Church 
V.  Teed,  120  N.  Y.  583;  Dumherr  v.  iJati, 
135  N.  Y.  219;  Bahcock  v.  Cfcewe,  92  Hun, 
264;  TF/utcomb  y.  Whitcomh,  92  Hun,  443. 
7'oi£>tMend  v.  Rackham,  143  N.  Y.  516;  Clark 
^.  Howard,  150  N.  Y.  232;  Coleman  v.  HiZei*, 
85  Hun,  547 ;  Jefferson  y.  Asq^,  25  L.  R.  A. 
:257,  note,  53  Minn.  446;  Lawaon,  Gontr.  § 
113,  subd.  c;  15  Am.  L.  Rev.  231;  7  Am.  ^' 
Eng.  Enc.  Law,  2d  ed.  pp.  104-110;  Melleii 
V.  Whipple,  1  Gray,  323: 

A  person  has  a  right  to  sue  on  a  contract 
made  in  his  favor. 

15  Am.  L.  Rev.  231. 

The  plaintiff  is  the  real  party  in  interest 
and  the  person  intended  to  be  benefited  by 
the  very  words  of  the  contract,  and  so  is 
<mtitled  to  enforce  it. 

Ck)de  Civ.  Proc.  §  449;  1  Lawson,  Contr. 
S  113(2;  Pom.  Rem.  &  Rem.  Rights,  §  139; 
Jlice  V.  Savery,  22  Iowa,  470;  Beveridge  v. 
New  York  Elev,  R,  Co,  112  N.  Y.  1,  2  L.  R. 
A.  648 ;  EUis  v.  Harrison,  104  Mo.  270. 

In  view  of  the  legal  identity  of  husband 
and  wife,  which  the  married  women's  acts 
have  not  wholly  abolished,  the  plaintiff  may 
be  regarded,  not  only  as  privy  to  the  consid- 
•eration  of  the  contract,  out  as  virtually  a 
party  thereto. 

Wetmore  v.  Wetmore,  149  N.  Y.  520,  33  L. 
R.  A.  708. 

Cases  of  life  insurance  may  be  instanced 
4^  within  this  class.  The  right  of  a  wife 
to  sue  in  such  a  case  had  never  been  doubted. 

Pom.  Rem.  &  Rem.  Rights,  8  139;  Qone  v. 
"Niagara  F.  Ins.  Co.  60  N.  Y.  619;  Olmsted 
V.  Keyes,  85  N.  Y.  593 ;  Walsh  v.  Mutual  L. 
Ins.  Co.  133  N.  Y.  418;  Cyrenius  v.  Mutual 
L.  Ins.  Co.  145  N.  Y.  576. 

The  New  York  rule  has  been  adopted  in  at 
least  thirty  states,  and  also  by  the  United 
States  Supreme  Court. 

See  Hendrick  v.  Lindsay,  93  U.  S.  143,  23 
L.  ed.  855;  Constable  v.  National  8.  S.  Co. 
154  U.  S.  73,  38  L.  ed.  914;  1  Beach,  Modern 
Law  of  Contracts,  §8  195-200;  Pom.  Rem.  \ 
Rem.  Rights,  3d  ed.  8  139;  Lawson,  Contr. 
8  113. 

The  obligation  of  the  husband  to  provide 
for  the  wife,  whether  in  his  lifetime  or  after 
death,  is  such  an  obligation  or  duty  as  will 
sustain  the  promise  to  the  husband  for  the 
henefit  of  the  wife. 

ffhepard  v.  Shepard,  7  Johns.  Oh.  57,  11 
Am.  Dec.  396;  Hunt  v.  Johnson,  44  N.  Y.  27, 
4  Am.  Rep.  631;  Romaine  v.  Chauncey^  129 
N.  Y.  566,  14  L.  R.  A.  712;  ^Vetmore  v.  Wet- 
44  L.  R.  A. 


more,  149  N.  Y.  520,  33  L.  R.  A.  708;  Peo- 
ple, Public  Charities  di  Correction  Comrs.^ 
V.  Cullen,  153  N.  Y.  629;  Spencer  v.  Myers, 
150  N.  Y.  269,  34  L.  R.  A.  175. 

No  distinction  whatever  exists. 

Thorp  V.  Keokuk  Coal  Co.  48  N.  Y.  253; 
Todd  V.  Weber,  95  N.  Y.  193,  47  Am.  Rep. 
20;  8t.  Mark's  Church  v.  Teed,  120  N.  Y. 
583;  Whitcomb  v.  Whitcomb,  02  Hun,  443. 

If  the  wife  finally  recovers  in  this  action 
her  husband  will  be  debarred  from  recovery 
upon  the  same  contract  or  for  the  services 
which  furnished  the  consideration  therefor. 

Stamp  V.  Franklin,  144  N.  Y.  607 ;  Cone  v. 
Niagara  F.  Ins.  Co.  60  N.  Y.  619. 

Mr.  Deloa  McCurdy,  for  respondent: 

Dutton  V.  Pool,  1  Vent.  318,  is  a  very  pe- 
culiar case,  and  if  it  established  the  general 
proposition  that  a  stranger  to  the  promise 
and  to  the  consideration  could  maintain  an 
action  on  the  contract,  it  would  be  impossible 
to  reconcile  it  with  adjudged  cases  of  its  own 
period. 

1  Vin.  Abr.  Actions  of  Assumpsit,  Z,  pp. 
333-337;  1  Comyn's  Dig.  note  to  1st  Am. 
from  5th  Eng.  ed.  pp.  309,  312. 

Carefully  considered,  the  case  amounts  to 
no  more  than  this':  That  the  defendant  hav- 
ing, for  his  own  benefit  and  advantage,  pre- 
vented the  father  from  applying  his  timber 
to  the  payment  of  his  daughter's  portion,  and 
EO  deprived  her  of  that  portion  by  his  prom- 
ise, tnat  if  the  father  would  forego  his  pur- 
pose he  himself  would  pay  her  £1,000;  and 
the  daughter  having  lost,  in  consequence  of 
the  defendant's  promise,  the  money  which 
but  for  this  promise  her  father  would  have 
given  her,  and  the  defendant  having  got  the 
tintber, — the  fund  out  of  which  the  portion 
was  to  be  paid, — this  loss  to  her,  effected  by 
the  defendant,  constituted  a  sufficient  con- 
sideration moving  from  her  to  entitle  her  to 
demand  and  enforce  the  fulfilment  of  the  de- 
fendant's promise. 

Comyn,  Contr.  pt.  1,  chaps.  2,  10,  p.  21; 
Bourne  v.  Ma^on,  1  Vent.  6 ;  Crow  v.  Rogers, 
1  Strange,  592;  Pigott  v.  Thompson,  3  Bo^. 
&  P.  147 ;  Bull.  N.  P.  134. 

In  Barford  v.  Stuckey,  2  Brod.  &  B.  333, 
Park,  J.,  remarks  that  he  finds  it  difficult 
to  understand  the  reasoning  of  Dutton  /. 
Pool,  or  to  see  how  the  parties  in  that  case 
stood. 

Although  there  is  some  apparent  conflict 
in  the  other  cases,  they  will  be  found  on  ex- 
amination to  result  in  the  principle  that, 
upon  a  parol  contract,  none  but  the  party  to 
it, — the  promisee,— or  the  person  from 
whom  the  consideration  moves,  can  maintain 
assumpsit,  much  less  debt,  in  his  own  name. 
A  stranger  both  to  the  promise  and  the  con- 
sideration can  maintain  no  action  on  a  con- 
tract. 

Bourne  v.  Ma^on,  1  Vent.  6 ;  Crow  v.  Rog- 
ers, 1  Strange,  592;  Ward  v.  Evans^  2  Ld- 
Raym.  928;  Israel  v.  Douglass,  1  H.  Bl.  239; 
Weston  V.  Barker,  12  Johns.  (V.  C.)  Eng. 
276;  Price  v.  Easton,  4  Barn.  &  Ad.  433. 

Griffith  v.  Ingledeio,  G  Serg.  &  R.  442,  9 
Am.  Dec.  444,  says  Dutton  v.  Pool  cannot, 
in  all  reason,  be  considered  as  having  settled 
the  law. 

Taylor  v.  Foster,  Cro.  Eliz.  pt.  2,  p.  807; 
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Crow  V,  Rogers,  1  Strange,  692 ;  Pine  v.  Mor^ 
riSf  cited  in  T.  Jones,  103,  and  Pigott  ▼. 
Thomp3on,3  Bos.  &  P.  147, — are  in  flat  contra- 
diction to  it,  while  it  is  supported  only  by 
Bourne  v.  Mason,  1  Vent.  6,  and  Bell  v. 
Chaplain,  1  Hardr.  321.  So  far  from  being 
conclusive,  it  does  not  even  furnish  a  general 
rule. 

It  is  now  firmly  settled  in  England  that  a 
mere  stranger  to  the  consideration  cannot 
enforce  performance  of  the  contract  by  an 
action  in  his  own  name,  although  he  is  the 
party  avowedly  intended  to  be  benefited 
thereby. 

Ticeddle  v.  Atkinson,  1  Best  &  S.  393; 
Jones  V.  Robinson,  1  Exch.  454. 

In  this  country  the  uniform  rule  is  that 
the  plaintiff  in  action  on  a  simple  contract 
must  be  the  person  from  whom  the  consider- 
ation of  the  contract  actually  moved,  and  a 
stranger  to  the  consideration  cannot  sue  on 
the  contrac,t. 

Mellen  v.  Whipple,  1  Gray,  321 ;  Millara 
V.  Baldwin,  3  Gray,  484 ;  Field  v.  Crawford, 
6  Gray,  116;  Morrison  v.  Beckey,  6  Watts, 
349;  Blymire  v.  Boistle,  C  Watte,  182,  31 
Am.  Dec.  458;  Butterfield  v.  Hartshorn,  7 
N.  H.  345,  26  Am.  Dec.  741;  Warren  v. 
Batchelder,  15  N.  H.  129;  Dow  v.  Clark,  7 
Gray,  200:  Treat  v.  Stanton,  14  Conn.  445; 
Jluhberi  v.  Borden,  6  Whart.  79;  Colbum 
V.  Phillips,  13  Gray,  64;  Brewer  v.  Dyer,  7 
Oush.  337 ;  Frost  v.  Gage,  1  Allen,  262 ;  Put- 
nam V.  Field,  103  Mass.  556;  Carnegie  v. 
Morrison,  2  Met.  381;  Carr  v.  National  Se- 
curity Bank,  107  Mass.  47,  9  Am.  Rep.  0; 
Exchange  BanJe  v.  Rice,  107  Mass.  41,  9 
Am.  Rep.  1 ;  Stimpson  v.  Monmouth  Mut,  F, 
Ins.  Co,  47  Me.  385. 

If  the  judgment  in  the  case  of  Dutton  v. 
Pool  can  be  considered  as  establishing  the 
general  principle  that  the  relationship  of 
father  and  child  enables  the  child  to  main- 
tain an  action  against  a  third  person  to  en- 
force a  promise  made  by  that  third  persoii 
to  the  father,  to  give  money  or  property  to 
sucli  child  for  a  consideration  supplied  to  the 
third  person  by  the  father,  this  principle 
Jias  not  been  so  extended  as  to  give  the  same 
effect  to  any  other  or  different  relationship. 

Bartlett,  J.,  delivered  the  opinion  of  the 
court: 

At  the  close  of  plaintiff's  case  both  parties 
moved  for  a  directed  verdict,  and  neither 
asked  to  go  to  the  jury  on  any  question. 
The  trial  judge  thereupon  directed  a  ver- 
dict for  the  plaintiff.  The  appellate  division, 
with  a  diviaed  court,  reversed  the  judgment 
in  plaintiff's  favor  entered  upon  the  verdict, 
and  ordered  a  new  trial.  The  plaintiff  has 
appealed  from  that  order,  stipulating  for 
judgment  absolute  in  case  of  affirmance, 
and  presents  for  our  determination  a  single 

?[uestion  of  law    arising    upon    undisputed 
acte.     Before  stating  that  question,  refer- 
ence will  be  made  to  the  material  facte: 

The  plaintiff  is  the  adopted  daughter  of 
Moses  Y.  Tilden,  a  brother  of  the  late  Sam- 
uel J.  Tilden.  The  defendant  is  an  heir  at 
law  and  next  of  kin  of  Samuel  J.  Tilden.  On 
the  20th  day  of  October,  1838,  the  defendant 
began  an  action  against  the  executors  of  the 
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ostate  of  Samuel  J.  Tilden  and  others  pray- 
ing judgment  that  the  thirty-fifth  article  of 
Mr.  Tilden's  will  be  adjudged  void,  and  that 
the  property  therein  mentioned  be  declared 
undi&posed  of  by  any  provision  thereof.  The 
defendant,  being  without  means  to  prosecute 
this  action,  applied  to  Robert  D.  Buchanan, 
the  husband  of  the  plaintiff,  for  assistance 
in  raising  the  funds  necessary  to  oarry  on  the 
litigation.  Buchanan  expressed  his  willing- 
ness to  aid  defendant,  if  certain  arrange- 
ments were  made,  and  said  that  his  uncle, 
Robert  G.  Dun,  might  be  willing  to  advance 
the  money  required.  The  defendant  ex- 
pressed himself  as  willing  "to  do  anything 
in  the  world  to  raise  the  money, — ^to  make 
any  arrangement  that  was  reasonable," — and 
said  to  Buchanan  that,  if  the  contest  was  suc- 
cessful, Mrs.  Buchanan  "should  come  in. 
&hare  alike,  with  the  rest  of  them."  It  was 
evidently  within  the  contemplation  of  the 
parties  that,  if  this  action  of  the  defendant 
was  successful,  the  result  would  be  tha4^  as 
to  a  very  large  part  of  his  estate,  Mr.  Til- 
den died  intestate,  and  that,  while  the  plain- 
tiff, as  an  adopted  child  of  Moses  Y.  Tilden, 
and  not  of  Samuel  J.  Tilden's  blood,  might 
take  no  part  thereof,  yet  there  were  the 
strongest  moral  and  family  reasons  why  she 
should  be  regarded  as  an  heir  at  law  and 
next  of  kin.  J^uchanan  induced  Dun  to  make 
certain  necessary  advances,  to  the  extent  of 
$5,000,  and  Dun  consented  to  do  so  solely  on 
the  ground  that  plaintiff  was  to  share  the 
fruits  of  a  successful  contest,  he  being  unac- 
qmiinted  with  the  defendant.  This  portion 
of  the  money  was  advanced  by  Dun  about 
the  time  defendant  began  his  action,  and  he 
was  then  presented  to  Dun,  and  repeated  to* 
him  the  promise,  in  regard  to  plaintiff  shar- 
ing alike  with  the  rest  qf  the  heirs,  that  he 
had  made  to  her  husband. 

In  February,  1887,  the  defendant  asked 
Buchanan  if  he  could  raise  more  money.  Bu- 
chanan testified  that,  in  response  to  this  ap- 
plication, "I  told  him  that  I  thought,  before 
any  more  money  was  talked  about,  that  the 
arrangement  that  had  been  talked  about  had 
better  be  whipped  into  line,  .  .  .  and  he 
said  they  were  all  perfectly  willing  to  share 
and  share  alike  in  that  matter.  I  said» 
*'That  does  not  satisfy  me;  that  is  not  what 
1  want;  I  want  some  positive  agreement.' 
After  considerable  further  talk,  he  said  that 
I'.is  brothers  and  sisters  were  scattered ;  that 
he  could  not  get  it  into  shape  just  then,  but 
that  he  had  to  have  some  more  money,  and 
had  to  have  it  right  away,  and,  in  order  to 
get  the  money,  and  have  it  right  away,  he, 
on  his  own  personal  behalf,  having  nothing^ 
to  do  with  nis  brothers  or  sisters  in  any 
rsense,  would  obligate  himself  to  pay  personal- 
ly $50,000."  Thereupon  defendant  and  Bu- 
chanan went  to  the  ollice  of  counsel,  where 
the  following  letter  was  drawn  up,  signed  by 
defendant,  and  delivered  by  Buchanan  to 
Dun: 

New  York,  February  19th,  1887. 
Robert  G.  Dun,  Esq.,  No.  314  B'way,  N.  Y. 
City— 

My  Dear  Sir:  It  is  understood  between 
Mr.  K.  D.  Buchanan  and  myself  that,  in  the 
event  of  the  success  of  the  proceeding  now 
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pending,  or  anv  which  may  be  taken,  to  prac- 
tically set  aside  the  thirty-fifth  section  of 
the  will  of  mv  late  uncle,  2::yamuel  J.  Tilden. 
in  view  of  the  assistance,  looking  to  that 
«nd,  which  has  been  and  may  be  rendered  by 
Mr.  Buchanan,  as  well  as  by  yourself,  that 
J  will,  and  hereby  do,  become  responsible  for 
the  payment  to  Mrs.  Adelaide  E.  Buchanan. 
-or  her  order,  of  the  sum  of  fifty  thousand  dol- 
lars. It  is  further  understood  between  us« 
that,  while  I  am  not  strictly  authorized  to 
speak  in  behalf  of  my  brothers  and  sisters 
in  that  respect,  from  what  has  already  trans- 
pired between  me  and  them,  in  the  event  of 
such  suoceas,  they  will  be  disposed  to  act 
^nerously  with  Mrs.  Buchanan  in  the  prem- 
laes. 

Yours,  very  resp'y, 

George  H.  Tilden. 

It  will  be  observed  that  this  letter,  while 
charging  defendant  in  a  fixed  sum,  leaves 
open  the  general  adjustment  between  plain- 
titf  and  defendant's  brothers  and  sisters. 
After  receiving  this  written  declaration  of 
the  defendant.  Dun  continued  his  advances, 
until  they  aggregated  over  $20,000.  A  long 
<^onte6t  followed  in  the  courts.  Defendant 
succeeded  in  his  action,  and  he  and  others  be- 
•came  entitled  to  a  very  large  sum  of  money 
that  the  late  Samuel  J.  Tilden  supposed  he 
had  dedicated  to  public  uses  under  the  thirty- 
fifth  article  of  his  will.  Dun  testified  that 
the  defendant  had  repaid  his  advances;  that 
Ihey  were  collected  through  his  attorney,  but 
he  thought  an  action  was  brought  against 
liim.  Defendant  paid  plaintiff  $8,150,  on  ac- 
count of  the  $50,000,  under  the  letter  of  Feb- 
ruary 19,  1887.  As  nothing  more  was  paid, 
ajid  plaintiff  received  no  recognition  froni 
the  heirs  at  law  and  next  of  kin  of  Mr.  Til- 
den, she  brought  this  action  to  recover  the 
balance  of  the  $50,000  and  interest. 

One  of  the  learned  judges  of  the  appellate 
division  thus  states  the  question  of  law  pre- 
sented in  this  case:  "Can  a  wife  enforce 
payment  in  her  own  name,  where  the  husband 
renders  valuable  services,  and  stipulates 
with  the  person  to  whom  the  same  are  ren- 
dered that  compensa^tion  therefor  shall  be 
made,  not  to  him,  but  to  her?"  In  answer- 
ing this  question  in  the  negative,  the  main 
positions  of  the  court  below  may  be  briefiy 
stated:  While  admitting  that  there  is  a 
distinct  class  of  cases  where  promises  have 
been  made  to  a  father,  or  other  neaj*  relative, 
for  the  benefit  of  a  child,  or  other  dependent 
relative,  in  which  the  person  for  whose  bene- 
fit the  promise  was  made  has  been  permitted 
to  maintain  an  action  for  the  breach  of  it, 
and  further  admitting,  for  argument's  sake, 
that  the  duty  and  obligation  of  the  husband 
to  the  wife  is,  as  a  consideration,  quite  equal 
to  the  duty  and  obligation  of  the  father  to 
the  child,  yet  the  fact  still  remains,  in  the 
•case  at  bar,  that  this  is  not  a  contract  look- 
ing towards  the  discharge  of  the  obligation 
which  the  husband  owed  to  support  the  wife. 
And  must)  therefore,  be  supported,  if  at  all, 
upon  the  mere  relation  of  husband  and  wife, 
^o  learned  court  then  states  that  it  has 
#oiuid  no  authority  for  holding  that  a  prom- 
ise made  to  the  husband  by  a  third  person 
44  L.  R.  A. 


for  the  benefit  of  his  wife,  which  was  not  in- 
tended to  pro\'ide  for  her  support,  or  to  dis- 
charge the  husband's  dut;^  in  that  regard, 
could  be  enforced  by  the  wife.  It  is  also  in- 
timated that  there  is  no  disposition  to  ex' 
tend  tlie  principle  of  some  of  the  cases  relat- 
ing to  father  and  child  to  any  other  rela- 
tionship. As  to  this  latter  suggestion,  we 
do  not  think  it  will  be  seriously  questioned, 
on  principle,  that  the  relation  of  husband 
and  wife  is  full^  equal  to  that  of  parent  and 
child  as  a  consideration  to  support  a  prom- 
ise. 

Before  discussing  this  appeal  in  the  light 
of  the  authorities,  we  have  to  say  that,  in 
our  judgment,  the  learned  appellate  division 
have  failed  to  give  due  weight  to  certain  con- 
trolling features  of  this  case.     In  the  first 
place,  the  question  formulated  by  the  court 
below  does  not  contain  what  we  regard  ai 
one  of  the  most  important  points  disclosed  t>y 
the  evidence,  to  wit,  the  larffe  equitable  inter- 
est the  plaintiff  had  in  tnis  scheme  to  at- 
tack the  will,  under  the  provisions  of  the 
agreement  made  to  raise  funds  for  that  pur- 
pose.    This  is   not  the  case,    sim{)ly,   of   a 
husband    rendering    valuable    services  to  a 
third  party  upon  tne  latter's  promise  to  pav 
the    conipensation,  not    to    him,  but  to  his 
wife.       While  this  case  embraces  that  fea- 
ture, it  involves  the  further  element  of  tho 
wife's  joint    interest    in  the  scheme    to  at- 
tack the  will.     It  may  fairly  be  inferred, 
from  this  record,  that  the  defendant  was 
powerless  to  conduct  the  action  he  had  be- 
gun unless  someone  furnished  him  the  funds. 
This  assistance  was  rendered  by  Buchanan 
and  Dun,  upon  the  express  agreement  and 
understanding  that  the  plaintiff  should  re- 
ceive, in  case  of  success,  $50,000  from  de- 
fendant as  part  of  her  share  of  the  estate, 
and  generous  treatment  from  his  brothers 
and   sisters.     Plaintiff,   in   eauity  and  good 
conscience,  as  an  adopted  child  of  Moses  Y. 
Tilden,  was  entitled  to  come  in  and  share 
with  the  other   heirs   and  next  of  kin  the 
large   fund   that  had  been   freed  from   the 
provisions  of  the  will.     When  this  equitable 
right  or  interest  is  coupled  with  the*  rela- 
tion of  husband  and  wife,  we  have  presented 
a  situation  that  affords  ample  consideration 
for  the    contract    sued    upon, — a    situation 
that  distinguishes  this  case  from  any  of  the 
cases  where  the  party  suing  upon  a  promise 
rests  exclusively  upon  a  debt  or  duty  owed 
him  by  the  promisee. 

Another  general  feature  of  this  case,  to 
which  we  think  the  court  below  has  failed 
to  give  due  prominence,  is  the  extent  of  the 
legal  and  moral  obligation  resting  upon  a 
husband  to  support  and  provide  for  his  wife. 
A  brief  quotation  from  one  of  the  opinions 
below  will  make  this  point  clear :  The  court 
says:  "It  is  quite  true  that  the  husband  is 
under  an  obligation  to  support  his  wife,  and 
it  may  be  that  any  contract  which  he  makes 
with  a  third  party,  having  for  its  object  the 
carrying  out  of  that  obligation,  would  be  en- 
forced by  the  courts."  Then,  coming  to  the 
case  at  bar,  the  court  continues :  ''There  is 
no  obligation,  legal  or  equitable,  here,  on  the 
part  of  the  husband  towards  the  wife,  to  en- 
title her  to  the  performance  of  this  contract. 
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This  was  not  a  contract  for  her  support,  nor 
v^as  it  one  to  do  anything  which,  under  any 
circumstances,  the  husband  could  be  com- 
pelled to  do.  It  was  simply  an  obligation 
on  the  part  of  the  defendant  to  pay  the  plain- 
Uff  a  sum  of  mofney,  as  an  independent  for- 
tune for  her  separate  estate,  in  case  the  hus- 
band rendered  some  service  to  him.  So  far 
as  the  plaintiff  and  her  husband  were  con- 
cerned, as  to  this  contract  there  were  no  le- 
gal relations  between  them.  They  occupied 
no  different  relations  from  that  of  ady  other 
man  and  woman,*'  etc  [5  App.  Div.  354]. 
It  seems  to  us  that  this  is  an  entire  miscon- 
ception of  the  duties  and  relations  existing 
between  man  and  wife.  It  is,  in  effect,  said 
that  it  is  only  the  duty  of  bare  maintenance 
that  is  a  consideration  sufficient  to  support 
the  promise  of  a  third  party.  We  are  of 
opinion  that  a  husband  rests  under  other, 
and  far  higher,  moral  and  legal  obligations 
that  the  law  will  recognize  as  a  sufficient 
consideration  to  support  a  covenant  in  fa- 
vor of  the  wife.  There  is  no  evidence  in  this 
case  to  bear  out  the  statement  that  this  was 
not  a  contract  for  the  wife's  pupport ;  but,  as- 
suming that  sihe  had  food,  raiment,  and  shel- 
ter,— the  necessaries  of  life, — can  it  be  said 
that  these  represent  the  full  measure  of  tbe 
moral  and  l^al  obligations  imposed  upon  n 
husband  by  uie  common  law?  Is  it  not  his 
bounden  duty,  if  opportunity  offers,  to  pro- 
vide for  his  wife  ageinst  that  day  when  he 
may  be  incapacitated  by  disease  or  removed 
by  death  ?  If,  as  in  the  case  at  bar,  the  hus- 
band seeks  to  provide  for  his  wife,  beyond 
the  duty  of  furnishing  food  and  shelter,  by 
securing  a  fund  to  which  she  is  equitably  en- 
titled, that  may  perpetuate  his  protect  irj( 
care  after  he  has  departed  this  life,  shall  it 
be  said  that  this  is  not  an  obligation  that  n 
court  caji  recognize  as  a  sufficient  considera- 
tion to  support  a  covenant  on  her  behalf? 
We  are  ot  opinion  that  this  broader  view 
of  the  duties  and  obligations  of  a  husband  is 
to  be  invoked  in  determining  the  rights  of 
this  plaintiff. 

We' come  then  to  a  consideration  of  this 
case  in  the  light  of  precedent.  The  court  be- 
low recognized  the  strong  equities  of  the 
plaintiff's  case,  and  expressed  regret  that  the 
action  is  not  sustainable  in  her  behalf.  Our 
full  discussion  of  the  facts  and  the  position 
of  the  court  below  discloses,  we  tliink,  a  very 
strong  case  in  favor  of  the  plaintiff  maintain- 
ing this  action.  While  it  is  true  that  for 
more  than  200  years  the  courts  of  England 
and  this  country  have  been  discussing  the 
vexed  question  of  when  a  party  may  sue  up- 
on a  promise  made  for  his  benefit  to  a  third 
party,  yet  we  are  of  opinion  that,  under  the 
peculiar  facts  of  this  case,  the  plaintiff  can 
recover  by  invoking  legal  principles  that  are 
well  established  by  authority.  In  order  to 
maintain  the  plaintiff's  cause  of  action,  it  is 
not  necessary  to  invoke  the  principle  estab- 
lished by  Lawrence  v.  Fox,  20  N.  Y.  268,  and 
the  cases  that  have  followed  it  in  this  state, 
to  the  effect  that  an  action  lies  on  a  promise 
made  by  the  defendant  upon  valid  considera- 
tion to  a  third  person  for  the  benefit  of  the 
plaintiff,  although  the  latter  was  not  privy 
to  it.  It  will  l^  recalled  in  that  case  one 
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Holly  loaned    the  defendant.    Fox,  money, 
stating  at  thfi  same  time  that  he  owed  the- 
amount  to  the  plaintiff,  Lawrence,  for  moneys 
borrowed,  which  he  had  agreed  to  pay  the- 
then  next  day.    The  defendint,  in  considera- 
tion of  the  loan  to  him,  agreed  to  pay  plain- 
tiff the  then  next  day.     'Diis  court,  m  hold- 
ing that  the  plaintiff,  Lawrence,  could  en- 
force that  promise  in  an  action  at  law,  es- 
tablished a  legal  principle  that  the  courts 
of  England    have    never    recognized.    The 
plaintiff  in  the  case  at  bar,  if  driven  to  it» 
might  doubtless  derive  aid  and  comfort  fron^ 
the  doctrine  laid  down  in  Lawrence  v.  Fox^. 
by  parity  of  reasoning;   but  we  think  her 
case  restA  upon  very  different  principles. 

The  first  case  to  be  considered  is  Dutton  v. 
Pool,  1  Vent.  318,  and  332,  decided  in  Eng 
land  in  the  reign  of  Charles  II.  The  plain- 
tiff declared  in  assumpsit  that  his  wife's 
father,  being  eeieed  of  certain  lands  now  de- 
scended to  the  defendant,  and  being  about  to- 
cut  £1,000  worth  of  timber  to  raise  a  portion 
for  his  daughter,  the  defendant  promised  to 
the  father,  in  consideration  that  he  would 
forbear  to  fell  the  timber,  that  he  would  pay 
the  daughter  £1,000.  After  verdict  for  the 
plaintiff  on  nonassumpsit,  it  was  moved  in. 
arrest  of  judgment  that  the  father  ouglht  to 
have  brought  the  action,  and  not  the  hu<i- 
band  and  wife.  The  court  said :  "It  might 
be  another  case  if  the  money  had  been  to 
have  been  paid  to  a  stranger;  but  there  i^ 
such  a  nearness  of  relation  between  the 
father  and  child,  and  'tis  a  kind  of  debt  to 
the  child  to  be  provided  for,  that  the  plain- 
tiff is  plainly  concerned."  The  judgment 
waA  affirmed  in  the  exechequer.  2  Lev.  212. 
T.  Raym.  303. 

In  one  of  the  opinions  of  the  appellate  di- 
vision in  the  case  at  bar,  it  is  stated  that 
Dutton  ▼.  Pool  has  been  repudiated  by  the 
English  courts  in  Tweddle  v.  Atkinson,  1 
Best  &  S.  303.  A  careful  examinatiom  of 
this  latter  case  shows  that  Justice  Black- 
burn, while  attacking  Button  ▼.  Pool,  says: 
"We  cannot  overrule  a  decision  of  the  ex- 
chequer chamber."  Lord  Mansfield  said  of 
Dutton  V.  Pool,  100  years  later,  that  it  was 
difficult  to  conceive  how  a  doubt  could  have 
been  entertained  about  the  case.  Martyn  v. 
Hind,  2  Cowp.  443,  1  Dougl.  142.  It  has 
also  been  repeatedly  followed  in  this  state. 

The  learned  counsel  for  the  defendant,  in 
an  able  and  comprehensive  brief,  complains 
that  Dutton  v.  Pool  has  on  several  occaiSiionB 
been  cited  to  sustain  the  broad  doctrine  that 
a  stranger  to  the  consideration  and  to  the 
promise  may  maintain  an  action  on  a  con- 
tract. He  points  out  that  such  an  alleged 
erroneous  citation  appears  in  Schemerhom  ▼. 
Vanderheyden,  1  Johns.  139,  3  Am,  Dec.  304, 
and  that  it  has  led  to  confusion  in  subse- 
quent cases.  Wc  are  not  concerned  at  this 
time  whetlier  this  is  a  just  criticism  or  not, 
as  there  can  be  no  doubt  that  Dutton  v.  Pool 
rest«  upon  the  nearness  of  the  relation  be- 
tween father  and  child,  and  to  this  extent 
is  undoubted  authority. 

In  Shepard  v.  Shepard,  7  Johns.  Oh.  57,  11 
Am.  Dec.  396,  Dutton  v.  Pool  is  approved, 
and  followed,  and  Ohanoellor  Kent  also  rec- 
ognizes the  principle,  contended  for  in  thiv 
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case,  Uiat  Uie  consideration  of  natural  af- 
feetion,  and  to  make  sure  the  maintenance 
of  a  wife  in  case  she  survived  her  husband, 
is  "very  meritorious."  There  were  two 
principal  points  decided  by  ChancelloT  Kent 
m  this  case;  the  first  being  that,  although 
a  deed  from  a  husband  directly  to  his  wife 
is  void  in  law,  yet,  where  the  conveyance  of 
the  husband  is  for  the  purpose  of  making 
&  suitable  provision  for  the  wife  "in  case  she 
should  survive  him,"  equity  will  lend  its  aid 
to  enforce  its  provisions.  The  second  point 
held  that,  where  a  husband  conveyed  land 
to  his  son  for  a  nominal  sum,  on  bis  cove- 
nanting to  pay  an  annuity  to  his  mother 
during  her  widowhood,  the  wife  could  sue 
on  this  covenant  so  made  for  her  benefit,  and 
that  an  attempted  release  of  the  son  from 
ihe  covenant  by  the  husband,  in  his  lifetime, 
'Tas  fraudulent  and  void.  The  learned  chan- 
oellor  said:  "But,  if  the  deed  of  1808  was 
cut  of  the  question,  I  should  then  have  no 
diOiculty  in  declaring  that  the  defendant  was 
bound  to  pay  her  the  stipulated  annuity,  or 
the  ^oss  sum  of  $400,  in  lieu  of  it,  on  her  re- 
leasing," etc.  "The  relationship  between 
husband  and  wife  was  sufficient  to  entitle 
the  plaintiff  to  her  action  upon  the  covenant 
to  her  husband,  and  which  was  made  for  her 
l«nefit.  The  consideration  inured  from  the 
husband  and  arose  from  the  obligations  of 
that  relation,"  etc.  The  chanoSlor  then 
lomments  approvingly  and  at  length  upon 
Dutton  V.  Poolf  points  out  the  subsequent 
commendation  of  it  by  Lord  Mansfield,  and 
concludes  by  saying:  "The  same  doctrine 
appears  in  the  more  early  case  of  Starkey  v. 
MiU,  Style,  296,  and  it  has  had  the  sanction, 
also,  of  Mr.  Justice  Duller  in  Marchington 
V.  Vernon,  1  Bos.  &  P.  101,  in  notis.  But  it 
is  quite  unnecessary  to  dwell  longer  on  this 
second  point."  While  the  chancellor  allowed 
relief  to  the  plaintiff  by  enforcing  her  deed 
in  equity,  yet  he  distinctly  held  that  she  had 
the  additional  remedy  of  an  action  on  the 
covenant  between  her  husband  and  the  son 
if  there  were  no  deed,  by  reason  of  the  re- 
lations and  obligations  of  husband  and  wife, 
resting  his  decision  squarely  on  the  case  of 
Dutton  V.  Pool, 

With  this  case  approved  by  Lord  Mans- 
field, Justice  Buller,  and  Chancellor  Kent, 
and  followed  in  this  state,  it  is  not  of  con- 
trolling importance  that  the  doctrine  of  this 
and  other  early  cases  is  said  to  be  questioned 
in  England  at  t;he  present  day.  In  a  juris- 
diction where  the  doctrine  of  Lawrence  v. 
Fox  is  the  settled  law,  there  is  no  difficulty 
in  sustaining,  both  iu  law  and  equity,  the 
kindred  principle  announced  in  Dutton  v 
Pool. 

It  is  quite  impossible  to  follow  the  learned 
counsel  on  both  sides  of  this  case  in  the  ex- 
ceedingly interesting  and  exhaustive  discus- 
sion of  the  questions  involved,  as  the  limits 
of  an  ordinary  opinion  forbid  it.  We  shall 
content  ourselves  with  the  citation  of  but  one 
more  case.  In  Todd  v.  Weher,  95  N.  Y.  181. 
47  Am.  Rep.  20,  this  court  held  that  the  re- 
Jation  of  parent  and  cliild,  even  between  a 
lather  and  his  illegitimate  daughter,  was  a 
sufficient  consideration  for  a  contract  made 
by  him  with  the  relatives  of  his  unfortunate 
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child  to  pay  for  her  support  and  mainten- 
ance, and  that  she  could  enforce  it  by  action. 
The  learned  judge  writing  for  the  court  in 
that  case,  in  an  opinion  uiat  does  honor  ta 
his  heart  as  well  as  his  intellect,  quotes  with 
approval  Dutton  v.  Pool.  We  see  no  valid 
distinction,  in  principle,  between  the  rela- 
tion of  parent  and  child  and  husband  and 
wife,  as  affording  an  ample  consideration 
for  covenants  inuring  to  the  benefit  of  the 
child  or  wife.  The  relation  of  husband  and 
wifo  has  been  twice  recognized  in  this  state, 
in  cases  just  cited,  as  a  sufficient  oousidera- 
tion  for  supportifig  a  covenant  in  the  wife'o 
favor,  and  amply  sustains  the  plaintiff's 
cause  of  action  m  the  case  at  bar.  This 
court  has  recently  held  that,  while  the  com- 
mon-law rule  that  husband  and  wife  are  one 
has  been  to  some  extent  abro^ted  by  special 
legislation,  yet  there  are  situations  where 
l^at  unity  still  exists.  Wetmore  v.  Wet- 
more,  149  N.  Y.  520,  629,  33  L.  R.  A.  708 ; 
Bertles  v.  Nunan,  92  N.  Y.  152,  44  Am.  Rep. 
361.  The  case  before  us  illustrates  a  situa- 
tion where  that  unity  survives  for  the  pur- 
pose of  aiding  the  wife  to  enforce  a  coven- 
ant for  her  benefit  made  by  her  husband,  and 
which  equity   and   good  conscience  approve. 

The  appellate  division  refer  to  Dumherr  v. 
Rau,  135  N.  Y.  219,  as  a  case,  which,  "while 
not  directly  in  point,  is  in  its  controlling 
principles,  adverse  to  theplaintiff's  right  t^ 
maintain  this  action."  we  think  that  case 
has  no  application  to  the  one  before  us.  The 
husband  of  plaintiff  conveyed  to  the  defend- 
ant certain  premises,  the  latter  covenanting 
to  pay  all  encumbrances  on  the  premises  "by 
mortgage  or  otherwise."  The  deed  declared' 
that  the  wife  (the  plaintiff)  reserved  her 
right  of  dower.  By  ty^e  foreclosure  of  mort- 
gages on  the  premises)  existing  at  the  time 
of  the  conveyance  and  in  vmich  the  wife 
joined,  her  dower  interest  was  extinguished. 
The  wife  sued  on  the  defendant's  covenant 
in  the  deed  to  pay  all  encumbrances,  and 
sought  to  recover  the  value  of  her  dower  in- 
lerest  cut  off  by  the  foreclosure.  This  court 
Held  that  the  covenant  was  with  the  husband 
alone,  as  the  wife  was  not  bound  to  pay  the 
mortgages,  and  that  the  joinder  of  the  wife 
in  the  mortgages  was  a  voluntary  surrender 
of  her  right  of  dower  for  the  benefit  of  the 
husband,  and  bound  her  interest  to  the  ex- 
tent necessary  to  protect  the  securities.  It 
is  perfectly  clear,  under  this  state  of  facts, 
that  the  husband  rested  under  no  duty  to* 
protect  the  wife's  dower  interest.  There  was 
iio  legal  or  equitable  obligation  which  the 
wife  could  lay  hold  of  to  enable  her  to  sue 
on  the  covenant.  The  court  points  out  that 
it  is  not  sufficient  that  the  performance  of  a 
covenant  may  benefit  a  third  person,  but  it 
must  have  been  entered  into  for  his  benefit. 

The  case  at  bar  is  decided  upon  its  pecu- 
liar facts.  We  do  not  hold  that  the  mere  re- 
lation of  husband  and  wife  alone  constituted 
a  sufficient  consideration  to  enable  the  plain- 
tiff  to  maintain  this  action.  We  deem  it 
unnecessary  to  decide  that  question  at  this 
time.  What  we  do  hold  is  that  the  equities 
of  the  plaintiff  were  feuch  that,  when  con- 
sidered m  connection  with  the  duty  of  her 
iiushand  to  provide  for  her  future,  and,  with 
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that  purpose  in  view,  the  money  was  pro- 
cured for  the  defendant  to  institute  and  pur- 
sue the  necessary  litigation  to  secure  the  fund 
to  which  her  equities  related,  they,  all  taken 
together,  were  sufficient  to  sustain  the  plain- 
tin's  acUon. 

The  order  of  the  Appellate  Division  grant- 
ing a  new  trial,  and  the  judgment  entered 
thereon,  should  be  reversed,  and  the  original 
judgment  in  favor  of  the  plaintiff  and  against 
the  defendant  affirmed,  with  costs  in  all  the 
courts. 

Haight,  Martin,  and  •Vann,  JJ.,  con- 
cur: 

Gray,  J.,  dissenting: 

J  think  thatthe  order  appealed  from  ehould 
be  affirmed',  and  that  any  o&er  doctrine  than 
that  laid  down  by  the  appellate  division 
would  be  without  support  m  principle  or  in 
the  cases.  The  defenaant  needed  money  in 
order  to  prosecute  an  action  to  set  aside  cer- 
tain provisions  of  the  will  of  Samuel  J.  Til- 
den,  deceased.  He  applied  to  the  plaintiff's 
husband  for  that  purpose,  and  tlie  latter  pro- 
cured Dun  to  advance  the  money.  The  agree- 
ment between  the  defendant  and  the  plain- 
tiff's husband  was  that,  in  the  event  of  the 
success  of  the  action,  in  view  of  the  assist- 
ance, rendered  by  the  latter  as  well  as  by 
Dun,  the  defendant  would  become  responsible 
for  the  payment  to  the  plaintiff  of  the  sum 
of  $50,000.  The  action  was  successful,  and 
the  defendant  repaid  the  money  loaned.  In 
a/:ldition,  he  gave  to  the  plaintiff  a  sum  of 
$8,500;  but  sue  has  brought  this  action  to 
compel  the  payment  by  the  defendant  of  the 
whole  sum  mentioned  in  the  agreement. 

The  question  is  whether  the  plaintiff  had 
a  cause  of  action  upon  the  contract.  It  seems 
to  me  that  this  case  is  not  brought  within 
that  class  of  cases  wherein  a  third  person  is 
entitled  to  enforce  a  promise  which  has  been 
made  by  one  person  to  another,  because  of 
the  absence  of  the  essential  element  that  some 
Mability  or  duty  must  exist  from  the  prom- 
isee to  such  third  person  in  connection  there- 
with. As  it  was  held  in  Durnherr  v.  Rau^ 
135  N.  Y.  210,  the  rule  is  that,  to  permit  a 
third  party  to  enforce  such  a  promise,  the 
promisee  must  have  a  legal  interest  that  the 
covenant  be  performed  in  favor  of  the  party 
claiming  performance.  How  was  that  the 
case  here?  Could  it  be  because  of  the  gen- 
eral obligation  on  the  part  of  the  plaintiff's 
husband  to  support  and  maintain  her  ?  That, 
of  course,  is  a  well-recognized  obligation  in 
the  law.  But  did  the  contract  in  question 
have  that  for  its  object?  I  cannot  so  regard 
it.  It  related  solely  to  the  payment  of  a 
large  sum  of  money  contingently  upon  th« 
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success  of  a  cert&in  litigation,  of  which  the 
defendant  was  the  promoter,  and  promised  a 
reward  or  compensation  to  the  party  with 
whom  made  for  his  aid  in  furnishing  the 
needed  moneys.  It  is  perfectly  clear  that 
tlxis  contract  was  not  based  upon  marital  ob- 
ligations, but  that  it  was  simply  a  mode, 
suggested  by  the  husband  and  adopted  by 
both  parties,  for  the  payment  by  the  defend- 
ant of  the  consideration  for  his  (the  plain- 
tiff's husband's)  services  in  the  matter.  It 
does  not  appear  that  the  plaintiff's  cause  of 
action  has  any  other  basis  than  the  mere  fact 
of  the  marital  relation.  While  that  rela- 
tion imposes  strong  legal  and  moral  obliga- 
tions upon  the  husband,  it  is  difficult  to  see 
that  they  involve  a  liability  on  his  part  to 
provide  a  separate  estate  for  his  wife;  and 
3ret,  if  there  is  not  that  liability,  what  lia- 
bility was  there  towards  the  plaintiff,  which 
furnished  the  element  required  to  exist  in 
order  that  the  third  person,  the  plaintiff  here, 
mi^ht  claim  the  right  to  enforce  the  promise? 
It  IS  not  necessary  that  the  wife  should  be 
pri^'y  to  the  consideration  of  the  promise; 
but  it  is  necessary  that  the  promisee,  her 
husband,  should  owe  some  debt  or  duty  to 
her,  in  connection  with  the  promise,  to  en- 
able her  to  sue  upon  it. 

I  think  that  the  insuperable  legal  objection 
to  the  plaintiff's  cause  of  action  is  that  the  con- 
tract in  question  was  not  one  which  lo<^ed 
towards  the  discharge  of  any  obligation 
owing  by  him  to  her,  and,  therefore,  is  not 
enforceable,  upon  the  doctrine  which  under- 
lies the  cases  where,  as  in  the  relation  of  par- 
ent and  child,  the  promisee  owed  a  dut.v 
which  the  contract  was  supposed  to  meet. 
I  am  prepared  to  admit,  as  it  is  argued, 
that  we  should  recognize  the  obligation  of 
the  husband  to  support  the  wife  to  be  as 
meritorious  as  the  obligation  of  the  parent  to 
support  the  child,  and,  if  this  contract  could 
be  regard^  in  that  light,  I  might  be  pre- 
pared to  extend  to  the  present  case  the  prin- 
ciple of  the  cases  referred  to.  But,  as  previ- 
ously suggested,  the  relationship  between  the 
parties  here  does  not  help  us  out  in  endeav- 
oring to  And  support  for  the  plaintiff's  cause 
of  action,  for  the  reason  th«ut  the  contract 
which  is  sought  to  be  enforced  does  not  bear 
upon  the  husband's  obligation,  and  is  not 
connected  with  it,  but  simply  provides  for 
the  pavment  of  a  sum  of  mon^  as  a  oom- 
pensation  for  his  services  in  the  event  of  suc- 
cess. In  view  of  the  more  elaborate  discus- 
sion in  the  opinion  below,  I  think  nothing 
more  need  be  said,  and  that  the  order  should 
be  affirmed. 

Parker,  Ch.  J.,  and  0*BrleBy  J,,  ooacur 
with  Gray,  J.,  for  affirmance. 


IW. 
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V. 

Lemuel  M.  ACKLEY. 

(171  111.  100.) 

1.  A  decree  pro  eo»feaso  entered  on 
default  of  defendaiit  to  a  Mil  In  chanc^y 
conclades  htm  only  tm  to  the  ayerments  of  the 
bill,  and  not  aa  to  the  sufficiency  of  the  bill 
Itself  or  the  a?erments  contained  In  It  to 
justify  the  decree. 

^  A  rlarlit  of  action  for  personal  In- 
jur lea  is  not  assignable. 

3.  A  contract  by  v^ltich  a  person  In 
^vrlioae  name  «n  action  la  bron^lit  and 
to  whom  it  belongs  attempts  to  transfer  his 
control  over  it  ao  as  to  restrict  him  from  com- 
promising or  settling  the  claldn  is  not  valid. 

(Craig  and  Magruder,  J  J.,  diMsent.) 

(December  22,  1807.) 

APPEIAL  by  defendant  from  a  judgment  of 
the  Appellate  Court,  First  District,  af- 
'firming  a  decree  of  the  Superior  Court  for 


O>ok  County  in  favor  of  complainant  in  a 
suit  brouffht  to  recover  dama^  from  de- 
fendants u>r  oaying  over  to  plaintiff's  client 
money  in  settiement  of  an  action  against  de- 
fendiuit  in  alleged  violation  of  plaintiff's 
rights.    Bevera^, 

Statement  J)y  PhlUips,  Ch.  J.i 

Appellee  filed  his  bill  aflfainst  the  appel- 
lant, alleging  that  in  1801  Mrs.  Mary  Butler 
was  injured  while  alighting  from  a  cable  car 
of  the  defendant,  by  reason  of  the  negligence 
of  the  gripman ;  that  she  employed  l^c  com- 
plainant as  her  attorney,  upon  a  contingmt 
fee,  bv  a  contract  in  writing,  whereby  he 
agreed  to  taJce  exclusive  charge  of  the  mat- 
ter, and  prosecute  such  parties  as  he  might 
deem  liable  for  such  injuries,  and  begin  and 
prosecute  diligently  to  final  settlement  such 
suits  or  legal  proceedings  as  he  might  deem 
necessary;  that  he  was  to  receive  a  sum 
equal  to  one  half  the  gross  amount  recovered 
or  received  on  acoount  of  such  iniuries,  and 
to  secure  the  payment  of  such  fees.  Mrs. 
Butler  assignea  to  the  complainant  and  his 
assigns  one  half  of  such  rignt  of  action,  and 


>'0TB. — Atsiifnability  of  cause  of  action  for  per- 
sonal injury, 

I.  Summary. 

II.  OUueitlcation  by  eaueee  of  acUon. 
III.  In  oaaee  of  insolvency  and  bankruptcy, 
IV.  Test  of  assignability. 

V.  Classification  by  states. 

The  general  principle  of  law  is  that  a  canse 
of  action  for  a  personal  injury  is  not  assignable 
because  It  does  not  survive  to  the  personal  rep- 
resentative, but  is  assignable  where  it  snr- 
viTes  by  statute.  There  are  some  cases  which 
sustain  an  equitable  assignment  of  such  a  cause 
of  action  to  secnre  attorney's  fees,  and  in  some 
states  an  assignment  after  verdict  is  sustained. 
Bat  open  this  question  there  is  some  conflict. 

In  NoBTH  Chic&oo  Stbeet  R.  Co.  v.  Acklbt 
it  Is  held  by  a  majority  of  the  court  that  actions 
for  a  personal  injury  are  not  assignable,  and 
that  a  contract  assigning  to  the  attorney  one 
half  of  such  right  of  action  to  secure  the  fees  is 
not  valid  in  equity  as  against  a  settlement  made 
with  notice  of  the  assignment.  This  decision 
in  effect  overrules  Hawk  v.  Ament,  28  111.  App. 
3d0.  The  court  construes  111.  Rev.  Stat.  chap. 
3,  I  123,  providing  that  actions  to  recover  dam- 
tges  for  an  injury  to  the  person  shall  survive, 
and  chap.  70,  providing  that  when  an  injury  re- 
tnlts  in  death,  whenever  the  injury  is  such  that 
If  the  injured  party  had  lived  he  would  have 
been  entitled  to  maintain  an  action,  the  cause 
of  action  shall  survive  and  the  action  shall  be 
brought  for  the  .beneflt  of  the  widow  and  next 
of  kin,  as  merely'  saving  the  right  of  action  from 
abatement  without  affecting  the  assignability, 
and  holds  that  buch  a  right  of  action  is  non- 
asilgnable  on  grounds  of  public  policy.  In  this 
case  the  injury  did  not  result  in  death,  and  the 
rale  is  well  established  by  the  former  decisions 
of  that  court  that  In  such  a  case  on  the  question 
of  survivorship  chapter  3  Is  applicable  and  chap- 
ter 70  Is  not.  Chicago  &  E.  I.  R.  Co,  v.  O'Con- 
nor. 119  111.  586 :  Holton  v   Daly.  106  111.  131. 

This  case  therefore  holds  that  although  such 
a  cause  of  action  survives  by  statute  It  Is  non- 
assignable in  equity.  This  in  effect  is  supported 
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by  Rice  v.  Stone.  1  Alien,  666,  altiTough  in  that 
case  the  court  referred  to  the  doctrine  of  sur- 
vivorship, but  did  not  discuss  it.  It  seems  that 
the  weight  of  authority  is  against  this  decision. 

I.  Summary,  '* 

In  the  absence  of  statutory  provisions  as  to 
the  survival  or  assignment  of  a  cause  of  action 
for  a  personal  Injury,  it  is  generally  held  to  be 
nonassignable.  Francis  v.  Burnett,  84  Ky.  23 ; 
Renfro  v.  Prior,  26  Mo.  App.  406;  Hodgman  v. 
Western  R.  Corp.  7  How.  Pr.  492;  Purple  v. 
Hudson  River  R.  Co.  4  Duer,  74 ;  People,  Stan- 
ton, V.  Tioga  Common  Pleas.  19  Wend.  73 ;  Law- 
rence V.  Martin,  22  Cal.  178 ;  Rand  v.  Fleish- 
man,  6  W.  N.  C.  497 ;  Stewart  v.  Houston  &  T. 
C.  R.  Co.  62  Tex.  246:  Texas  Mexican  R.  Co. 
V.  Showalter,  3  Tex.  App.  Civ.  Cas.  (Wlllson) 
69 ;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Wooten,  10  Tex. 
Civ.  App.  54  ;  Dlllard  v.  Collins,  25  Gratt.  343 ; 
Kusterer  v.  Heaver  Dam,  56  Wis.  471,  43  Am. 
Rep.  725 ;  Milwaukee  Mut.  F.  Ins.  Co.  v.  Sen- 
tinel Co.  81  Wis.  207,  15  L.  R.  A.  627;  Dow- 
ling  V.  Browne,  4  Ir.  C.  L.  Rep.  265;  Howard 
V.  Crowther,  8  Mees.  &  W.  601,  6  Jur.  91 ;  Ben- 
son V.  Flower,  W.  Jones,  216,  Cro.  Car.  166 ; 
Ollwell  V.  Verdenhalvcn,  17  N.  Y.  Civ.  Proc 
Rep.  362.  26  N.  Y.  S.  R.  116;  Alexander  v. 
Grand  Ave.  R.  Co.  54  Mo.  App.  66 ;  Qulncey  v. 
Francis.  5  Abb.  N.  C.  286;  Cahill  v.  Cahlll,  9 
N.  Y.  Civ.  Proc  Rep.  241:  Pulver  v.  Harris, 
62  N.  Y.  73,  Aff'g  62  Barb.  500. 

And  the  same  Is  held  even  if  the  assignment 
Is  made  after  verdict.  Gamble  v.  Central  R.  & 
Bkg.  Co.  80  Ga.  505 ;  Central  R.  &  Bkg.  Co.  v. 
Brunswick  &  W.  R.  Co.  87  Ga.  386 ;  McGllnchy 
V.  Hall.  68  Me.  152 :  Averlll  v.  Longfellow,  66 
Me.  237 ;  Miller  v.  Newell.  20  S.  C.  123.  47  Am. 
Rep.  833  ;  Wade  v.  Orton.  12  Abb.  Pr.  N.  S.  444. 

In  Rice  V.  Stone,  1  Allen,  566 ;  Linton  v. 
Hurley.  104  Mass.  353 ;  and  Stone  v.  Boston  & 
M.  R.  Co.  7  Gray,  530, — It  as  held  that  an 
assignment  of  a  cause  of  action  for  a  personal 
Injury  If  made  before  judgment  was  invalid.  In 
that  state  such  causes  of  action  were  made  to 
survive  by  statute  prior  to  these  decisions.  But 
this  statute  was  only  referred  to  in  the  case  of 
12 
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agreed  to  assign,  in  proper  legal  form,  in 
writing,  upon  request,  one  half  of  any  ver- 
dict or  judgment  which  might  be  had  or  re- 
covered by  reason  of  such  accident  and  in- 
jury; that  Mrs.  Butler  further  agreed  to  pay 
the  costs,  and  not  to  settle  or  compromise 
such  claim,  or  have  any  dealings  with  anv 
person  in  reference  thereto  other  than  such 
attorney;  but,  if  the  matter  were  settled  be- 
fore the  suit  was  placed  on  the  trial  call,  the 
fees  were  to  be  less  than  (me  half  in  propor- 
tion to  the  work  done  up  to  the  date  of  such 
settlement.  This  contract  was  signed  and 
sealed  by  the  parties  September  2,  1891.  The 
bill  then  recites  a  collateral  verbal  agree- 
ment made  at  the  same  time,  whereby  the 
complainant  agreed  to  employ  associate 
counsel,  and  states  that  this  written  con- 
tract conveyed  to  the  complainant  the  own- 
ership of  one  half  of  Mrs.  Butler's  right  of 
aHion;  alleges  that,  relying  on  such  assign- 
ment and  covenants,  the  complainant  hunted 
up  witnesses,  took  their  written  statements 


and  addresses,  began  a  suit  in  September,. 
1801,   engaged   associate   counsel,   prepared 
the  pleadings,  watched  the  case  when  it  waa 
reached  upon  the  first  call  in  April,  1804,. 
had  it  then  marked  for  trial,  and  watched  it 
eight  days  on  the  trial  call :  that  on  May  15» 
1804,  while  it  was  on  the  trial  call,  the  de- 
fendant, by  one  of  its  attorneys,  called  on. 
Mrs.  Butler,  and  assured  her  that,  notwith- 
standing her  previous  assignment  of  such 
cause  of  action  (of  which  notice  to  the  de- 
fendant is  charged),  she  had  full  power  her- 
self to  release  and  discharge  the  defendant 
from  all  liability  by  reason  of  such  injuries; 
that   she   owed   complainant   only   a  small 
amount  for  his  services;  that  she  might. per- 
sonally collect  the  whole  amount  which  the- 
company  would  pay;  and  that  the  company's 
attorneys  would  defend  her  from  any  suit 
Ackley   might   bring.     That   thereupon   the 
company's  attorneys  paid  licr  $3,750,  and  ob- 
tained from  her  a  full  release,  together  with 
a  letter  to  the  complainant  informing  him  of 


Rice  ▼.  Stone,  Incidentally,  as  not  materially 
affecting  an  assignment  to  a  ''stranger."  The 
otber  cases  do  not  discaas  the  question  of  sur- 
vivorship. 

Tlie  case  of  Nobth  Chicago  Strbbt  R.  Co.  v. 
AcKLBT  holds  that  a  cause  of  action  for  a  per- 
sonal injury,  although  surviving  by  statute,  is 
nonassignable. 

But  where  the  cause  of  action  survives  by 
statute  it  is  assignable.  Hawk  v.  Ament,  28 
111.  App.  300  (overruled  m  effect  by  Nobth  Chi- 
cago Strekt  R.  Co.  v.  Ackley)  ;  Gray  v.  Mc- 
Callister,  50  Iowa,  497:  VImont  v.  Chicago  & 
N.  W.  R.  Co.  64  Iowa,  613.  69  Iowa,  296 :  Haw- 
ley  V.  Chicago.  B.  ft  Q.  R.  Co.  71  Iowa.  717; 
Quin  V.  Moore.  15  N.  Y.  432 ;  Lebmann  v.  Par- 
well.  95  Wia  185.  33  L.  R.  A.  333. 

And  where  by  statute  It  Is  made  to  survive 
after  verdict  tbe  claim  for  personal  injuries  is 
assignable.  Kent  v.  Chapel,  67  Minn.  420 
(overruling  Huat  v.  Conrad,  47  Minn.  557,  14 
L.  R.  A.  512)  :  Mackev  v.  Mackey,  43  Barb. 
58. 

And  a  claim  is  assignable  wbere  the  statute 
so  provides.  Bonner  v.  Green.  6  Tex.  Civ.  App. 
96 ;  Putnam  v.  Capps.  6  Tex.  Civ.  App.  610. 

And  some  cases  uphold  an  equitable  assign- 
ment of  a  verdict  as  against  a  set-off.  Zogbaum 
V.  Parker,  55  N.  Y.  120.  Affg  66  Barb.  341; 
Nash  V.  Hamilton,  3  Abb.  Pr.  35;  Countryman 
V.  Boyer.  3  How.  Pr.  386. 

And  some  cases  uphold  an  equitable  assign- 
ment of  a  verdict  as  against  an  attaching  credit- 
or. Hutcbinson  v.  Brown,  8  App.  D.  C.  157 ; 
Williams  v.  Ingersoll,  89  N.  Y.  508. 

And  some  cases  uphold  an  assignment  before 
a  verdict  as  against  an  attaching  creditor. 
Scbubert  v.  Herzberg,  65  Mo.  App.  578;  Patten 
V.  Wilson,  34  Pa.  299. 

Since  1879  an  assignment  of  a  verdict  to  se- 
cure the  attorney  Is  held  good  in  New  York  un- 
der the  Code  of  Civil  Procedure.  S  66. 

Some  cases  sustain  an  equitable  assignment 
to  the  attorneys  of  a  cause  of  action  for  per- 
sonal injuries,  as  against  a  settlement.  Weeks 
V.  Wayne  Circuit  Judges.  73  Mich.  256. 

And  in  such  a  case  an  assignment  was  sus- 
tained  to   the   extent   of   the   attorney's   costs.' 
Rooney  v.  Second  Ave.  K.  Co.  18  N.  Y.  368. 

And  an  assignment  of  a  cause  of  action  for 
personal  injuries  is  valid  as  against  the  as- 
signor who  settles  the  case.  Stanton  v.  Thom- 
as. 24  Wend.  70.  35  Am.  Dec.  595. 

And  a  cause  of  action  under  the  civil  damage 
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act  is  assignable.  Ludwlg  v.  Glaessel,  34  Him» 
321.  But  the  converse  was  held  in  McGee  v. 
McCann,  69  Me.  79. 

And  an  assignment  of  a  claim  for  personal 
injuries  based  on  a  contract  of  a  common  car-* 
rier  Is  valid.  Biakeley  v.  Le  Due,  22  Minn* 
476. 

And  an  assignment  by  the  King  is  said  to  ba> 
valid.     3  Vin.  Abr.  pp.  157,  158. 

II.  Class iflcatiot^  by  causes  of  aotUm. 

OeneraUy, 

A  cause  of  action  for  personal  Injuries  Ib  dod- 
assignable.  Rice  v.  Stone,  1  Allen,  566;  Lin- 
ton  V.  Hurley,  104  Mass.  853 ;  Hutchinson  v. 
Brown,  8  App.  D.  C.  157 :  Oil  well  v.  Verden- 
halven,  17  N.  Y.  Civ.  Proc.  Rep.  862. 

And  the  same  was  said  to  be  the  rule  in  the- 
following  cases :     Chicago  &  A.  R.  Co.  v.  Maher, 
91  III.  312;  Hoyt  v.  Thompson.  5  N.  Y.  347; 
Zabrlskie  v.  Smith.  13  N.  Y.  822.  64  Am.  Dec. 
551 :  Byxble  v.  Wood,  24  N.  Y.  607 :  Jones  v.* 
Matthews.  75  Tex.  1 ;  Galveston.  H.  &  S.  A.  R. 
Co.  V.  Freeman,  57  Tex.  156 ;  Hegerlch  v.  Ked- 
die.  99  N.  Y.  268.  52  Am.  Rep.  25;  St.  Joseph- 
Mfg.  Co.  V.  Miller,  69  Wis.  389 :  Grant  v.  Lud- 
low, 8  Ohio  St.  1  ;  Hancock  v.  Caffyn,  8  Bing. 
358.  1  Moore  A  S.  521 ;  Beckham  v.  Drake,  ^ 
Mees.  ft  W.  846. 

Injuries  from  railroads  and  common  carriers. 

A  cause  of  action  for  personal  Injuries  caused^ 
by  a  railroad  or  common  carrier  is  nonassign- 
able.     Alexander  v.  Grand  Ave.  R.  Co.  54  Mo. 
App.  66 ;  Rand  v.  Fleishman.  6  W.  N.  C.  497 ; 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Wooten,  10  Tex.  Civ. 
App.  54;  Gamble  v.  Central  R.  &  Bkg.  Co.  SO 
Ga.  595;  Central  R.  &  Bkg.  Co.  v.   Brunswick 
&  W.  R.  Co.  87  Ga  386 :  Stone  v.  Boston  &  M. 
R.   Co.  7  Gray,  539:  Hodgman  v.   Western   R. 
Corp.  7  How.  Pr.  492 ;  Purple  Vi  Hudson  River 
R.  Co.  4  Duer,  74  :  Coughlin  v.  New  York  C.  Ac 
H.   R.  R.  Co.  71  N.   Y.  448.  27  Am.   Rep.  75; 
Stewart  v.  Houston  &  T.  C.  R.  Co.  62  Tex.  246  ; 
Texas  Mexican  R.  Co.  v.  Showalter,  3  Tex.  App. 
Civ.  Cas.  (Willson)  69;  North  Chicago  Stbebt- 

R.   Co.   V.   ACKLBT. 

And  the  same  was  said  to  be  the  rule  in  La- 
ment V.  Washington  &  G.  R.  Co.  2  Mackey.  502. 

But  some  cases  hold  that  such  a  claim  is  as- 
signable, where  by  statute  it  survives  to  the 
personal  representatives.  Hawk  v.  Ament.  2S» 
111.  App.  390;  VImont  v.  Chicago  ft  N.  W.  R.  Co. 
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the  settlement,  and  directing  him  to  sign  a 
stipulation  of  the  settlement;  that  on  the 
day  following,  without  notice  to  the  com- 
plainant, the  case  was  called  up  out  of  its 
order  in  the  court  in  which  it  was  on  the 
trial  call,  and  a  judgment  entered  for  $3,- 
750,  which  was  satisfied  in  open  court;  that 
the  complainant  has  never  received  anything 
for  his  services;  that  Mrs.  Butler  and  the 
lailroad  company  refuse  to  pay  him  any- 
thing; and  that  she  is  insolvent,  as  he  is  in- 
formed and  believes ;  that,  by  reason  of  these 
facts,  Mrs.  Butler  had  no  legal  right  to  re- 
ceive more  than  one  half  of  the  money  paid 
as  compensation  for  such  injury;  and  that 
the  defendant  was  bound,  after  notice,  to  pay 
one  half  of  whatever  amount  was  agreed  up- 
on in  settlement  of  such  claim  to  the  com- 
plainant, and  that  such  right  of  the  com- 
plainant could  not  be  taken  from  him  with- 
out his  consent;  and  that  there  was  due  to 
the  complainant  from  the  defendant  the  sum 
of  $1,875,  being  one  half  of  the  amount  for 


which  such  settlement  was  made,  with  legal 
interest  from  May  15,  1804.  The  bill  then 
pravs  that  the  defendant  be  decreed  to  pay 
to  the  complainant  the  amount  alleged  to  be 
due,  and  for  general  relief.  On  June  6, 
1894,  the  appearance  of  the  defendant  was 
entered ;  and  on  June  30  a  default  was  taken 
against  it.  On  September  11  the  court  ren- 
dered a  decree  that  the  bill  be  taken  as  con- 
fessed, and  that  all  matters  and  things 
therein  stated  were  true;  that  the  equities 
were  with  the  complainant;  that  the  court 
had  jurisdiction  of  and  over  all  the  parties 
thereto,  and  the  subject-matter  therein;  and 
that  there  was  due  and  owine  from  the  de- 
fendant to  the  complainant  the  sum  of  $1,- 
875,  being  one  halt  of  the  sum  of  $3,750^ 
which  was  paid  to  Mary  Butler  by  tiie  de- 
fendant, as  alleged  in  the  bill;  and,  on  mo- 
tion of  the  complainant,  it  was  ordered  and 
decreed  that  the  complainant  have  and  re- 
cover from  the  defendant  the  sum  of  $1,875, 
together  with  costs  of  suit.    A  motion  was 


64  Iowa,  513:  Hawley  v.  Chlcasro,  B.  &  Q.  R. 
Co.  71  Iowa,  717 :  Lehmaim  v.  Farwell,  95  Wis. 
185.  37  L^  K*  A  333 ;  Putnam  v.  Cappa,  0  Tex. 
CiT.  App.  610.  Btit  aee  Stone  v.  Beaton  &  M. 
R.  Co.  7  Gray,  589. 

And  wliere  it  la  aaalgnable  by  statute.  Bon- 
aer  v.  Green,  6  Tez.  Civ.  App.  96. 

And  where  the  suit  is  on  a  contract  of  car- 
riage.    Blakeley  v.  Le  Doc,  22  Minn.  476. 

But  In  Band  v.  Flelahman,  6  W.  N.  C.  497, 
the  bankrupt  act  of  Congress  was  held  not  to 
lire  tbe  right  of  action  to  an  assignee. 

And  It  la  held  aaalgnable  In  equity  to  tbe  ex- 
tent of  costa.  Rooney  v.  Second  Ave.  R.  Co.  18 
.\.  Y.  368. 

ifallciouM  proBeoutUm  and  false  impriaonmeni. 

A  canae  of  action  for  mallcloua  proaecntion 
or  falae  Imprlaonment  ia  nonaaalgnable.  Fran- 
cis y.  Burnett,  84  Ky.  23  :  Hunt  v.  Conrad.  47 
Minn.  557,  14  L.  R.  A.  512  (overruled  In  Kent 
T.  Chapel.  67  Minn.  420)  ;  Lawrence  v.  Martin, 
22  Cal.  173. 

And  the  aame  was  aaid  to  be  the  rule  In  the 
following  casea:  Hudson  v.  Pleta.  11  Paige, 
180 :  Norfolk  &  W.  R.  Co.  v.  Read.  87  Va.  185 ; 
Butler  V.  New  York  &  E.  R.  Co.  22  Barb.  110 ; 
Lamphere  v.  Hall.  26  How.  Pr.  609 ;  Wright  v. 
First  Nat.  Bank,  18  Nat.  Bankr.  Reg.  87  ;  Day- 
ton ▼.  Fargo,  45  Mich.  153. 

But  an  aaalgnment  of  such  a  claim  la  held 
to  be  valid  where  it  survives  by  statute.  Gray 
T.  McCalliater.  50  Iowa,  407. 

And  ao  where  it  aurvivea  by  statute  after  ver- 
dict.    Mackey  v.  Mackey.  48  Barb.  58. 

And  an  equitable  aaaignment  la  valid  where 
by  statute  an  attachment  la  aubject  to  claims. 
Patten  v.  Wilson.  34  Pa.  299. 

And  an  equitable  assignment  to  secure  an  at- 
torney's claim  was  held  valid.  Wllllama  v.  In- 
rersoll,  89  N.  Y.  508 :  Zogbaum  v.  Parker,  55 
N.  Y.  120,  Affirming,  66  Barb.  841.  (Aaalgn- 
ment after  verdict.) 

JAbel  and  slander, 

A  canae  of  action  for  libel  and  alander  is  not 
saslgnable.  Renfro  v.  Pryor,  25  Mo.  App.  402 ; 
iniL^rd  V.  Collins,  25  Gratt.  849:  Milwaukee 
Mut.  F.  Ins.  Co.  V.  Sentinel  Co.  81  Wis.  207, 
15  L.  R.  A.  627  (libel  of  a  corporation)  ;  Ben- 
ion  T.  Flower,  W.  Jonea.  215,  Cro.  Car.  166, 
176:  Qnlncey  v.  Francis.  5  Abb.  N.  C.  286; 
Wade  V.  Orton,  12  Abb.  Pr.  N.  S.  444. 

And  the  aame  waa  aald  to  be  the  rule  in  tbe 
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following  cases:  North  v.  Tomer,  9  Serg.  A 
R.  244:  Norfolk  &  W.  R.  Co.  v.  Bead,  87  Va. 
185 ;  Butler  v.  New  York  &  E.  R.  Co.  22  Barb. 
110 ;  Lamphere  v.  Hall,  26  How.  Pr.  509 ;  How- 
ard V.  Crowther,  8  Meea.  &  W.  601,  5  Jnr.  91; 
Hudaon  V.  PIcta,  11  Paige,  180 ;  Drake  v.  Beck- 
ham, 11  Meea.  &  W.  815,  12  L.  J.  Exch.  N.  8. 
486,  7  Jur.  204 :  Glbeon  v.  Gibaon.  43  Wia  23. 
28  Am.  Rep.  527 ;  Dahms  v.  Seara,  13  Or.  47 , 
Wright  V.  Firat  Nat.  Bank.  18  Nat  Bankr.  Reg. 

8r. 

But  an  equitable  aaaignment  to  aeenre  the 
attorney's  claim  waa  held  valid  in  Naah  v. 
Hamilton,  3  Abb.  Pr.  86 ;  Weeks  v.  Wayne  Cir- 
cuit Judgea,  73  Mich.  266. 

Asaault  and  battery, 

A  canae  of  action  for  an  aaaanlt  ia  nonaaalgB- 
able.  McGlinchy  v.  Hall,  68  Me.  152;  Averill 
V.  Longfellow,  66  Me.  237;  Cahill  v.  Oahlll,  9 
N.  Y.  Civ.  Proc  Rep.  241 ;  Pulver  v.  Harris,  52 
N.  Y.  73. 

And  the  same  waa  aald  to  be  the  mie  in  the 
following  cases :  Lamphere  v.  Hall,  26  How. 
Pr.  509;  Gardner  v.  Adams.  12  Wend.  297; 
Brewer  v.  Dew,  11  Meea.  &  W.  626,  1  Dowl.  A 
L.  383,  12  L.  J.  Exch.  N.  8.  448,  7  Jnr.  958; 
Hudaon  v.  Pleta,  11  Paige,  180 ;  Drake  v.  Beck- 
ham, 11  Mees.  &  W.  815,  12  L.  J.  Exch.  N.  S. 
486,  7  Jur.  204 :  Dahms  v.  Sears,  18  Or.  47 ; 
Wright  V.  Firat  Nat  Bank.  18  Nat  Bankr.  Reg. 
87 ;  Dayton  ▼.  Fargo,  45  Mich.  168 ;  North  v. 
Turner,  9  Serg.  &  R.  244 ;  Norfolk  &  W.  R.  Co. 
V.  Read,  87  Ta.  185 ;  Butler  v.  New  York  &  B. 
R.  Co.  22  Barb.  110. 

But  such  a  claim  waa  held  to  be  aaalgnable 
where  it  surylvea  by  statute.  Kent  v.  Chapel^ 
67  Minn.  420. 

And  an  equitable  assignment  waa  held  valid. 
Schubert  v.  Uersberg,  65  Mo.  App.  578. 

And  the  aame  waa  held  aa  against  a  aet-olf. 
Countryman  v.  Boyer,  3  How.  Pr.  886. 

Seduction. 

A  cauae  of  action  for  aeductlon  doea  not  paaa 
by  an  assignment.  Howard  v.  Crowther,  8 
Mees.  ft  W.  601,  6  Jur.  91 ;  People,  Stanton,  v. 
Tioga  Common  Pleaa,  19  Wend.  78. 

But  is  good  against  assignor.  Stanton  v. 
Thomas.  24  Wend.  70,  35  Am.  Dec.  595. 

And  the  same  waa  said  to  be  the  rule  in  tbe 

following  cases  :     Brewer  v.  Dew.  11  Mees.  &  W. 

625.  1  Dowl.  &  L.  383,  12  L.  J.  Exch.  N.  S.  448, 

I  7  Jur.  953  ;  Drake  v.  Beckham,  11  Meea.  &  W. 
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made  by  the  defendant  to  set  aside  the  de- 
cree, and  for  leave  to  file  an  answer  at  its 
cost,  which  was  supported  by  affidavit,  to  the 
effect  that  the  defendant  had  a  defense  to  the 
bill  upon  the  merits  to  the  whole  of  the  oom- 

Elainant's  demand,  which  motion  was  denied 
7  the  court.  The  defendant  (appellant 
here)  appealed  to  the  appellate  court  of  the 
first  district,  where  the  decree  of  the  trial 
court  was  affirmed,  and  it  prosecutes  this  ap- 
peal. 

Messrs.  Egbert  Jamtenon  and  Jobn  A. 
Rose,  for  appellant: 

A  right  of  action  for  personal  injuries  is 
not  assignable. 

Chicago  d  A.  R,  Co,  v.  Maker,  91  111.  314; 
Vorion  v.  Tut  tic,  CO  111.  134:  Presses  v.  Ed- 
monds, 1  Younge  &  C.  Exch.  481;  IllinoiB 
Jjond  ds  Loan  Co,  ▼.  Bpeyer,  138  111.  146; 
Rice  V.  Stone,  1  Allen,  568;  Linton  ▼.  Hur- 
ley, 104  Mass.  353;  Coughlin  v.  New  York 
C.  d>  H,  R.  R,  Co.  71  N.  Y.  446,  27  Am.  Rep. 


76;  Olitoell  v.  Verdenhdlven,  26  N.  Y.  S.  R. 
116,  17  N.  Y.  Civ.  Proc.  Rep.  362;  AveHU  v. 
Longfellow,  66  Me.  237;  Swanston  v.  Morn- 
ing Star  Min.  Co.  13  Fed.  Rep.  216;  Central 
R.  d  Bkg.  Co.  ▼.  Brunswick  d  W.  R.  Co.  87 
6a.  388;  Hunt  ▼.  Conrad,  Al  Minn.  557,  14 
L.  R.  A.  512;  Greenhood,  Pub.  Pol.  p.  474; 
Lewis  'v.  Lewis,  15  Ohio,  716;  Boardman  t. 
Thompson,  25  Iowa,  487;  EUwood  y,  Wilson, 
21  Iowa,  623. 

The  agreement  sought  to  be  enforced  is 
maintenous  and  champertous. 

Thompson  v.  Reynolds,  73  111.  13;  Phillips 
V.  South  Park  Comrs,  119  111.  636;  Norton 
X.  Tuttle,  60  111.  134;  De  Hoghton  v.  Money, 
L.  R.  2  Ch.  169;  Key  ▼.  Vattier,  1  Ohio,  138 ; 
Ooodrioh  ▼.  Tenney,  44  111.  App.  331;  (Hllett 
y.  Logan  County  Supers.  67  111.  261 ;  Sprye 
V.  Porter,  7  El.  A  Bl.  58;  Powell  y.  Knowler, 
2  Atk.  224. 

The  agreement  in  question  is  not  an  as- 
signment of  any  portion  of  the  fund  expected 
to  be  recovered,  but  is  a  mere  promise  to  pay 


816,  12  L.  J.  Ezch.  N.  8.  486,  7  Jar.  204 ;  But- 
ler V.  New  York  &  E.  R.  Co.  22  Barb.  110. 

But  a  grant  by  the  King  of  a  cause  of  action 
for  raTlsbment  of  ward  Is  valid.     8  Yin.  Abr. 

167. 

Causing  deatK 

A  cause  of  action  for  death  caused  by  negll- 
gence  surviving  by  statute  Is  assignable.  Quin 
V.  Moore,  15  N.  Y.  432. 

So.  In  case  of  action  under  civU  damage  laws 
for  death  of  an  Intoxicated  person.  Ludwlg  v. 
Olaessel,  84  Hun,  312. 

Highway. 

A  cause  of  action  for  Injuries  from  a  defe^ 
tlve  highway  Is  not  assignable.  Kusterer  v. 
Beaver  Dam,  66  Wis.  471,  43  Am.  Rep.  726. 

Civil  damage  act. 

A  cause  of  action  under  the  civil  damage  act 
Is  not  assignable.  McOee  v.  McCann,  69  Me. 
79. 

But  In  Ludwlg  v.  Olaessel,  84  Hun,  812,  the 
converse  was  held. 

Breach  of  promise  to  marry. 

In  Drake  v.  Beckbam,  11  Mees.  &  W.  815,  12 
L.  J.  Exch.  N.  S.  486,  7  Jur.  204  ;  Lattlmore 
V.  Simmons,  18  Serg.  &  R.  183;  and  Zabrlskle 
V.  Smith,  13  N.  Y.  822.  64  Am.  Dec  551,— a 
cause  of  action  for  breach  of  promise  is  said 
to  be  nonassignable. 

For  the  particular  facts  In  the  above  cases, 
see  subd.  V.     OUusification  by  states, 

III.  In  oases  of  insolvency  and  bankruptcy. 

A  cause  of  action  for  a  personal  Injury  does 
not  pass  to  an  assignee  for  the  benefit  of  credit- 
ors. Francis  v.  Burnett,  84  Ky.  23 ;  DowUng 
V.  Browne,  4  1r.  C.  L.  Rep.  265 ;  Stone  v.  Bos- 
ton  &  M.  R.  Co.  7  Gray.  539. 

See  also  Anoka  Lumber  Co.  v.  Fidelity  &  C. 
Co.  63  Minn.  286,  30  L.  R.  A.  689,  infra,  Y. 
among  Minnesota  cases. 

And  the  same  was  said  to  be  the  rule  In  the 
following  cases :  Lattlmore  v.  Simmons,  13 
Serg.  &  R.  183 ;  North  v.  Turner,  9  Serg.  &  R. 
244. 

And  It  does  not  pass  to  a  receiver.  Milwau- 
kee Mut.  fi .  Ins.  Co.  V.  Sentinel  Co.  81  Wis.  207, 
15  L.  R.  A.  627. 

And  the  same  was  said  to  be  the  rule  In  Hud- 
son V.  Plets,  11  Paige.  180. 
44L.  R.  A. 


And  it  does  not  pass  to  an  assignee  In  bank- 
ruptcy. Rand  v.  Fleishman.  6  W.  N.  C.  497 ; 
DUlard  v.  Collins,  25  Gratt.  343;  Howard  ▼. 
Crowther,  8  Mees.  &  W.  601.  5  Jur.  91 ;  Benson 
V.  Flower,  W.  Jones,  216,  Cro.  Car.  166;  Noo- 
nan  v.  Orton,  84  Wis.  269,  17  Am.  Rep.  441. 

And  the  same  was  said  to  be  the  rule  in  the 
following  cases:  Hancock  v.  Caffyn,  8  Blng. 
858,  1  Moore  &  S.  621;  Beckbam  v.  Drake,  8 
Mees.  &  W.  846;  Brewer  v.  Dew,  11  Mees.  & 
W.  625,  1  Dowl.  &  L.  883,  7  Jur.  958,  12  L.  J. 
Exch.  N.  S.  448;  Drake  v.  Beckham,  11  Mees. 
&  W.  816,  12  L.  J.  Bxch.  N.  S.  486,  7  Jur.  204 ; 
Wright  V.  First  Nat.  Bank,  18  Nat.  Bankr.  Beg. 
87 ;  North  v.  Turner,  9  Serg.  &  R.  244. 

lY.  Test  of  assignabiUty. 

In  the  following  cases  the  rule  Is  laid  down 
that  such  causes  of  action  only  are  assignable  as 
survive  to  the  personal  representative:  Day- 
ton V.  Fargo,  46  Mich.  163 ;  Final  v.  Backus,  18 
Mich.  218;  Grant  v.  Ludlow,  8  Ohio  St.  1; 
North  V.  Turner,  9  Serg.  &  R.  244 ;  Galveston, 
H.  &  S.  A.  R.  Co.  V.  Freeman,  67  Tez.  156 ; 
Norfolk  &  W.  R.  Co.  v.  Read,  87  Ya.  186; 
Comegys  v.  Yasse,  1  Pet.  193,  7  L.  ed.  108: 
Hoyt  V.  Thompson.  6  N.  Y.  847;  Zabrlskle  ▼. 
Smith,  13  N.  Y.  822,  64  Am.  Dec.  651 ;  Byzbie 
V.  Wood,  24  N.  Y.  607 ;  Hegerlch  v.  Keddle, 
99  N.  Y.  258,  52  Am.  Rep.  25 ;  Butler  v.  New 
York  &  E.  R.  Co.  22  Barb.  110 ;  Hutchinson  v. 
Brown,  8  App.  D.  C.  167 ;  Gray  v.  McCal lister, 
50  Iowa,  407 ;  Hawley  v.  Chicago,  B.  &  Q.  B. 
Co.  71  Iowa,  717 :  Vlmont  v.  Chicago  &  N.  W.  B. 
Co.  64  Iowa,  613;  Kent  v.  Chapel,  67  Minn. 
420;  Alexander  v.  Grand  Ave.  R.  Co.  64  Mo. 
App.  66 ;  Purple  v.  Hudson  River  R.  Co.  4  Duer, 
74 ;  Mackey  v.  Mackey,  43  Barb.  68 ;  Quln  v. 
Moore,  16  N.  Y.  432 ;  Miller  v.  Newell,  20  S.  a 
123,  47  Am.  Rep.  833 ;  Stewart  v.  Houston  &  T. 
C.  R.  Co.  62  Tex.  246 ;  Texas  Mexican  R.  Co.  v. 
Showalter,  3  Tex.  App.  Civ.  Cas.  (Wlllson) 
69 ;  Putnam  v.  Capps,  6  Tex.  Civ.  App.  610 ; 
Milwaukee  Mut.  F.  Ins.  Co.  v.  Sentinel  Co.  81 
Wis.  207,  15  L.  R.  A.  627;  Lehmann  v.  Far- 
well,  95  Wis.  185,  37  L.  R.  A.  333 ;  Dlnlnny  v. 
Fay,  38  Barb.  18;  Roblason  v.  Weeks,  6  How. 
Pr.  161;  Meech  v.  Stoner,  19  N.  Y.  29;  Fried 
V.  New  York  C.  R.  Co.  25  How.  Pr.  285 ;  Tyson 
V.  McGulneas,  26  Wis.  656. 

But  In  NoBTH  Chicago  Stbbvf  R.  Co.  ▼. 
ACKi/ET  the  court  refuses  to  consider  the  sur- 
vivability of  a  cause  of  action  as  the  sole  test 
of  its  assignability. 


1897. 


North  Chicago  Strbbt  R.  Ck>.  t.  Aoklet. 
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"a  sum  equal  to  one  half  of  the  gross 
amount  reoovei'ed  or  received";  a  promise 
which  gives  no  lien  in  equity  upon  the  fund. 

Bromtcell  v.  Turner,  37  111.  App.  563; 
Story  ▼.  Hull,  143  111.  606;  Triat  ▼.  Child,  21 
Wall.  441,  22  L.  ed.  623;  Lamoni  ▼. 
Washington  d  O.  R.  Co.  2  Mackey,  507,  47 
Am.  Rep.  268;  ChriHma3  v.  Russell,  14  Wall. 
70,  20  L.  ed.  762;  Kustercr  v.  Beaver  Dam, 
56  Wis.  475,  43  Am.  Rep.  725;  Rogers  ▼. 
Hosack,  18  Wend.  319;  Boyt  v.  Story,  3 
Barb.  262;  Christmas  ▼.  Oriswold,  8  Ohio 
St.  558;  Ford  ▼.  Gamer,  15  Ind.  208;  Cough- 
lin  ▼.  New  York  C.  d  H.  R.  R.  Co,  71  N. 
T.  447,  27  Am.  Rep.>  75;  Humphrey  ▼. 
Browning,  46  111.  485,  95  Am.  Dec.  446. 

Mr,  Ii.  M.  Aekley,  in  propria  persona: 

All  causes  of  action  which»  by  statute  or 
common  law,  survive,  are  assignable  by  act 
of  the  law,  and  therefore,  by  act  of  the  party, 
subject,  of  course,  to  the  requirements  of 
public  policy. 

North  V.  Turner,  0  Serg.  ft  R.  244;  FinaX 


V.  Backus,  18  Mich.  218;  Brady  v.  Whitney, 
24  Mich.  154;  Grant  v.  Smith,  26  Mich.  201; 
Jackson  v.  Dagqett,  24  Hun,  204. 

This  proposition  has  been  held  good  as  ap- 
plied to  causes  of  action  to  recover  damages 
for  personal  injuries  in  at  least  five  states 
where,  by  atatute,  such  causes  of  action  are 
made  to  survive. 

Lehmann  v.  Farwell,  95  Wis.  185,  37  L.  R. 
A.  333;  Purple  v.  Hudson  River  R,  Co,  4 
Duer,  74;  Final  v.  Backus,  18  Mich.  218; 
Stewart  v.  Houston  d  T,  C.  R,  Co.  62  Tex. 
246;  Hawk  v.  Ametit,  28  111.  App.  390; 
Bromwell  y.  Turner,  37  111.  App.  561;  Zog- 
haum  V.  Parker,  66  Barb.  341,  Affirmed  in 
55  N.  Y.  120;  Ludwig  v.  Glaessel,  34  Hun, 
812 ;  Patten  ▼.  Wilson,  34  Pa.  299 ;  Omaha 
d  R.  Valley  R,  Co,  v.  Brady,  39  Neb.  27; 
Whittaker  v.  New  York  d  H,  R,  Co.  3  N.  Y. 
S.  R.  537;  Winslow  v.  Central  Iowa  R,  Co, 
71  Iowa,  197 ;  Hawley  v.  Chicago,  B,  d  Q,  R. 
Co.  71  Iowa,  717;  Rooney  v.  Second  Ave,  R. 
Co,  18  N.  Y.  368 ;  Dunne  ▼.  Herriok,  37  HI. 
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In  the  caacs  of  Rice  v.  Stone,  1  Allen,  566, 
Linton  V.  Hurley.  104  Mass.  863.  and  Stone  v. 
Boston  &  M.  R.  Co.  7  Gray.  630,  which  deny  the 
aflslgnabllity,  a  statute  existed  which  provided 
that  canoes  of  action  for  personal  injnrles  shall 
tarvWe.  This  statute  was  only  referred  to  in 
the  c&se  of  Rice  v.  Stone,  the  court  saying  that 
"we  do  not  consider  this  as  materially  affecting 
the  question  whether  such  rights  of  action  may 
be  assigned  to  a  stranger." 

y.  Classification  by  states, 

California. 

An  assignment  of  a  cause  of  actlgn^or  mall- 
clous  prosecution  before  trial  is  Invalid  as 
against  the  defendant's  right  of  set-otf  of  execu- 
tion against  plaintiff.  Lawrence  v.  Martin,  22 
Cal.  173. 
District  of  Colnmbia. 

An  assignment  of  the  judgment  in  a  suit  for 
personal  injuries  is  superior  to  an  attachment 
subsequently  levied.  Hutchinson  v.  Brown,  8 
App.  D.  C.  157.  This  was  on  the  ground 
that  the  claim  for  damages  ripened  into  a  judg- 
ment on  the  rendition  of  the  verdict,  although 
the  judgment  was  prematurely  entered,  and  this 
result  was  reached  by  giving  effect  in  equity  to 
an  assignment  of  a  possibility  capable  of  en- 
forcement as  a  charge  upon  a  subsequent  judg- 
ment. 

It  was  held  here  that  the  test  of  assignability 
is  the  right  of  survivorship. 

In  Lamont  v.  Washington  &  G.  R.  Co.  2 
Mackey,  502,  47  Am.  Rep.  268»-it  was  said  that 
a  chiim  for  personal  injuries  received  in  being 
pjected  from  the  cars  is  Incapable  of  being  as- 
s'lgned  In  whole  or  In  part  to  the  attorney. 
Georarto.  ^ 

Georgia  Code,  |  2244,  providing  that  all 
rhoses  In  action  arising  upon  contract  may  be 
assigned  so  as  to  vest  the  title  In  the  assignee, 
excludes  by  Implication  the  assignability  of 
other  cboses  In  action  for  personal  Injuries. 
Central  R.  &  Bkg.  Co.  v.  Brunswick  &  W.  R.  Co. 
87  Ga.  386 ;  Gamble  v.  CentraJ  R.  &  Bkg.  Co.  80 
Ga.  595. 

And  In  the  latter  case  the  cause  of  action  Is 
held  not  assignable  even   after  verdict   before 
<>ntry  of  judgment. 
Illinois. 

A  cause  of  action  for  personal  Injuries  Is  not 
assignable.     North  Chicago  Stbbbt  R.  Co.  v. 

ACKLEY.  •"       • 

In  this  case  the  defendant,  having  notice  of 
44  L.  R.  A. 


the  attorney's  claim  under  an  assignment  of 
*'one  half  of  the  right  of  action*'  to  secure  a  fee 
equal  to  one  half  of  the  amount  to  be  recovered, 
was  held  not  liable  to  the  attorney  In  a  suit  in 
equity  where  he  settled  with  the  plaintiff. 

But  in  Hawk  v.  Ament,  28  III.  App.  300,  It 
was  held  that  an  agreement  that  attorneys 
should  have  one  half  of  the  judgment  to  be  re- 
covered In  an  action  for  personal  injuries  caused 
by  a  railroad  company  amounts  to  an  equitable 
assignment,  and  an  assignment  of  the  Judg- 
ment to  another  person  before  the  cause  Is  af- 
firmed on  appeal  is  subject  to  the  attorney's 
claim. 

This  decision  Is  In  effect  overruled  by  Nobth 
Chicago  Stbket  R.  Co.  v.  Ackley.  although  not 
referred  to  In  the  prevailing  opinion. 

In  Chicago  &  A.  R.  Co.  v.  Maher,  01  III.  312, 
It  was  said  that  a  cause  of  action  for  an  Injury 
to  the  person  of  another  is  not  assignable,  sa 
as  to  pads  the  right  of  action  to  the  assignee. 
loiva. 

Iowa  Code,  {  2526,  provides  that  all  causes 
of  action  shall  survive,  and  may  be  brought 
notwithstanding  the  death  of  the  person  entitled 
or  liable  to  the  same. 

Under  this  statute  a  cause  of  action  for  mall- 
clous  prosecution  Is  assignable.  Gray  v.  McCal- 
lister,  50  Iowa,  407. 

So,  a  cause  of  action  for  personal  injurlesi 
received  from  a  railroad  is  assignable.  Hawley 
V.  Chicago,  B.  &  Q.  R.  Co.  71  Iowa,  717 ;  Vimont 
V.  Chicago  &  N.  W.  R.  Co.  64  Iowa,  513. 

In  the  latter  case  the  assignment  was  exe- 
cuted in  another  state  where  the  common  law 
was  In  force,  but  was  held  assignable  because 
such  a  claim  constituted  a  part  of  the  assign- 
or's  estate  and  at  his  death  would  have  de- 
scended to  his  representatives,  under  Iowa  Code„ 
§§  2525-2527. 
Kentacky. 

Kentucky  Gen.  Stat.  chap.  10,  provides  that 
no  right  of  actlou  for  personal  Injuries  to  real 
or  personal  estate  shall  cease  or  die  with  the 
person  injuring  or  the  person  Injured,  except 
actions  for  assault  and  battery,  slander,  crim- 
inal conversation,  and  so  much  of  the  action  for 
malicious  prosecution  as  Is  Intended  to  recover 
for  the  persona!  injury. 

Under  this  statute  the  right  of  a  debtor  to  sue 
for  the  malicious  prosecution  of  an  attachment 
does  not  pass  to  an  assignee  for  the  benefit  of 
creditors,  as  such  cause  of  action  does  not  sur- 
vive to  the  personal  representative.  Francis 
V.  Burnett,  84  Ky.  23. 
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App.  180;  Weeks  ▼.  Wayne  Circuit  Judges, 
73  Mich.  266;  Guliano  v.  Whitenack,  9  Misc. 
662;  Riisquin  v.  Knickerbocker  Stage  Co.  21 
How.  Pr.  293. 

It  is  not  against  public  policy  for  the 
dient  to  assign  part  or  all  of  the  subject- 
matter  of  the  litigation,  or  of  the  caujse  of 
action,  to  the  attorney  to  secure  payment  of 
his  fees  for  enforcing  it,  as  in  the  case  at  bar. 

Anderson  v.  Radcliffe,  El.  Bl.  &  £1.  806; 
Wood  V.  DovmeSf  18  Ves.  Jr.  120;  Patten  v. 
Wilson,  34  Pa.  299;  Hatch  v.  Ament,  28  III. 
App.  390;  Phillips  v.  Edsall,  127  111.  636; 
Schubert  v.  Herzberg,  65  Mo.  App.  578; 
Smith  V.  Young,  62  111.  210;  West  Chicago 
Park  Comrs.  v.  Coleman,  108  111.  591;  Tor- 
rence  v.  Shedd,  112  111.  466;  Dunne  v.  Her- 
rick,  37  111.  App.  180;  Winslow  v.  Central 
Iowa  R.  Co.  71  Iowa,  107;  11  Am.  k  Eng. 
Knc.  Law,  2d  ed.  p.  1020,  note  1;  Huber  v. 
Johnson,  68  Minn.  74;  Anderson  ▼.  Friend, 
71  111.  477. 

The  appellant  cannot  defend  against  this 


claim  on  the  ground  that  the  contract  be- 
tween Mrs.  Butler  and  her  attorney  wm 
champertous,  because  a  defense  of  champerty 
can  be  made  only  by  the  client  when  sued  by 
the  attorney. 

Torrence  v.  Shedd,  112  111.  466;  Omaha 
d  R.  Valley  R.  Co.  v.  Brady,  39  Neb.  27; 
Patten  v.  Wilson,  34  Pa.  299;  Pennsylvania 
Co.  ▼.  Lombardo  Co.  49  Ohio,  1,  14  L,  R.  A. 
785;  Purdy  v.  ^ova  Scotia  Midland  R.  d 
Iron  Co.  8  Misc.  510  ;Noble  ▼.  Thompson  Oil 
Ck>.  79  Pa.  354,  21  Am.  Rep.  66. 

Appellant's  payment  of  the  entire  judg- 
ment to  Mrs.  Butler  after  notice  of  the  as- 
signment, in  equity,  of  half  of  it  to  appellee, 
with  the  fraudulent  intent  (which  is  ad- 
mitted on  this  record)  of  depriving  the  as- 
signee of  his  fee,  clearly  establishes  its  li- 
ability. 

WinsUno  v.  Central  Iowa  R.  Co.  71  Iowa, 
197 ;  Bower  v.  Hadden  Blue  Stone  Co.  30  N. 
J.  Eq.  171;  Bartlett  v.  Woodbine  Sav.  Bank, 
67  111.  App.  429;  Rolfe  ▼.  Oregory,  11  Jur. 


Maine. 

The  application  of  the  doctrine  of  sonrlyor- 
shlp  does  not  appear  to  have  been  noticed  In 
this  state,  and  no  statute  is  referred  to  on  that 
qnestion  in  the  decisions. 

An  assignment  of  a  cause  of  action  ftr  a  per- 
sonal assault  cannot  be  made  before  final  Judg- 
ment. McGIinchy  ▼.  Hall.  58  Me.  152 ;  Averill 
y.  Longfellow,  66  Me.  237. 

In  the  latter  case  the  plaintllfs  made  a  verbal 
assignment  before  suit  to  secure  counsel  fees, 
and  after  a  verdict  notice  was  given  to  the  de- 
fendant. 

Under  Me.  Stat.  1872,  chap.  68,  S  4.  providing 
that  an  action  may  be  maintained  against  any 
person  who  shall  by  selling  or  giving  any  in- 
toxicating liquor,  or  otherwise,  have  caused  or 
contributed  to  the  Intoxication  of  such  person, 
a  cause  of  action  for  selling  liquor  to  plaintiff's 
minor  son,  who  was  run  over  by  a  train 
while  he  was  Intoxicated,  is  not  only  a  tort  but 
a  personal  wrong  and  injury,  as  much  so  as  that 
of  an  assault  and  battery,  and  is  not  assign- 
able. McOee  v.  McCann.  69  Me.  79. 
Bfassachuiietts. 

In  this  state  by  an  early  statute  an  action 
for  a  personal  injury  survives ;  but  notwith- 
standing this  such  a  claim  Is  not  assignable  be- 
fore Judgment.  The  only  case  which  appears 
to  refer  to  this  statute  Is  Rice  v.  Stone,  1  Allen, 
566,  which  says:  "There  cannot  be  the  same 
objection  to  the  transmission  of  such  a  claim  to 
executors  and  administrators  as  to  its  assign- 
ment to  strangers :  and  by  our  recent  legisla- 
tion, actions  for  damage  to  the  person  survive ; 
but  we  do  not  consider  this  as  materially  affect- 
ing the  question  whether  such  rights  of  action 
may  be  assigned  to  a  stranger." 

A  claim  for  damages  for  a  personal  injury 
Is  not  assignable  before  Judgment.  Linton  v. 
Hurley,  104  Mass.  353 ;  Rice  v.  Stone,  1  Allen, 
666. 

In  the  latter  case  the  court  said  one  reason 
why  such  assignments  are  Invalid  at  common 
law  is  to  avoid  maintenance,  and  another  rea- 
son is  that  thev  are  void  unless  the  assignee 
has  actually  or  potentially  the  thing  which  he 
attempts  to  assign,  and  the  character  of  such 
claims  Is  not  changed  by  a  verdict  before  Judg- 
ment. And  the  court  said :  *'It  is  said  in  Lang- 
ford  V.  Bills,  14  East,  203,  note,  that  the  moment 
the  verdict  comes  the  damages  are  liquidated. 
This  was  an  action  of  slander.  But  the  princi- 
pal case  of  Ew  parte  Charles,  14  East,  17,  1 
44  L.  R.  A. 


Rose,  Bankr.  872,  16  Yes.  Jr.  256.  in  which  the 
other  was  cited,  Is  regarded  as  overturning  It. 
Buss  V.  Gilbert,  2  Maule  &  S.  70.  And  these 
cases  hold  that  neither  an  action  for  a  breach 
of  promise  of  marriage  nor  for  seduction  passes 
to  an  assignee  in  bankruptcy  before  Judg- 
ment." 

A  cause  of  action  for  Injuries  sustained  by  a 
passenger  against  a  common  carrier  does  not 
pass  by  an  assignment  made  before  Judgment, 
under  Mass.  Stat.  1838,  chap.  163,  {  5,  provid- 
ing that  such  an  assignment  for  creditors  vests 
In  the  assignees  all  the  property  of  the  debtor 
both  real  and  personal,  and  all  debts  due  to  the 
debtor  or  to  any  person  for  his  use,  and  all  liens 
and  securities  therefor,  and  all  his  rlghu  of  ac- 
tion for  any  goods  or  estatea,  real  or  personal. 
Stone  V.  Boston  &  M.  R.  Co.  7  Gray,  530. 

In  this  case  It  was  said  that  an  action  for 
damages  to  the  person  Is  not  property,  nor  a 
right  of  property,  nor  a  debt  until  it  is  reduced 
to  a  Judgment. 
Michfsran. 

An  agreement  between  attorneys  and  client 
that  they  were  to  be  paid  from  the  proceeds  of 
the  Judgment  which  should  be  obtained  in  an  ac- 
tion for  libel  operated  as  an  assignment  of  the 
Judgment  to  be  obtained,  and  prevented  a  dis- 
charge of  the  Judgment  by  the  plaintiff.  Weeks 
V.  Wayne  Circuit  Judges,  73  Mich.  256. 

The  cou/t  does  not  discuss  the  qnestion,  but 
says  that  the  equitable  right  of  all  parties.  In- 
cluding attorneys,  must  be  respected  in  settling 
cases. 

In  Dayton  v.  Fargo,  45  Mich.  153,  It  was 
said  that  Mich.  Comp.  Laws,  {  5828,  provides 
that  In  addition  to  the  actions  which  survive 
by  the  common  law,  the  following  also  survive, 
that  is  to  say  actions  of  replevin  and  trover, 
actions  for  assault  and  battery  or  false  impris- 
onment, or  for  goods  taken  and  carried  away, 
and  actions  for  damages  done  to  real  or  person- 
al estate.  And  the  court  said  that  only  such 
actions  for  torts  as  survive  to  the  personal 
representative  of  the  Injured  party  can  be  sued 
for  by  an  assignee. 

In  Final  v.  Backus,  18  Mich.  218,  It  was 
said  that  the  general  rule  is  that  a  right  of  ac- 
tion for  a  tort  is  not  the  subject  of  assign- 
ment ;  but  this  rule  applies  only  to  those  torts 
which  are  merely  personal,  and  which  on  the 
death  of  the  person  wronged  die  with  him ;  that 
generally  all  such  rights  of  action  for  tort  that 
would   survive   to   the   personal    representative 
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N.  S.  98;  Story,  Eq.  Jur.  8  126,  note  1,  h; 
1  Pom.  Eq.  Jur.  §§  169,  219;  Phillips  v.  Ed- 
wU,  127  111.  547;  Warren  v.  First  Nat. 
Bank,  149  111.  9,  25  L.  R.  A.  746;  Whittaker 
V,  Aw  York  d  H.  R.  Co,  3  N.  Y.  S.  R.  537 ; 
<!hr%aiie  ▼.  Sawyer,  44  N.  H.  298;  Quliano  v. 
Wkitenacky  9  Misc.  562;  Booney  v.  Second 
Ave.  R.  Co.  1 8  N.  Y.  368. 

Public  policy  requires  the  utmost  freedom 
of  contract;  this  is  especially  true  in  a  re- 
public, whei'e  the  public  safety  urgently  de- 
mands that  each  individual  citizen  shall  be 
trained  in  the  school  of  experience  and  made 
competent  to  manage  his  own  affairs;  that 
being  the  best  guaranty  that  he  will  be  able 
to  perform  his  duty  as  a  citizen. 

Ritchie  v.  People,  155  111.  98,  29  L.  R.  A. 
79;  Millett  v.  People,  117  111.  294,  67  Am. 
Rep.  869;  Ramsey  v.  People,  142  III.  380,  17 
L.  R.  A.  853 :  Printing  rf  N.  Registering  Co. 
T.  Sampson,  L.  R.  19  Eq.  462. 

It  has  always  been  the  law  of  Illinois,  and 
in  full  accord'with  its  public  policy,  that  an 


attorney  and  client  might  contract  for  the 
prosecution  of  any  claim  on  such  contingent 
lee  as  might  be  agreed  upon  between  them. 

Newkirk  v.  Cone,  18  111.  453 ;  West  Chica- 
go Park  Comrs.  ▼.  Coleman,  108  111.  601; 
Phillips  y.  South  Park  Comrs.  119  111.  635; 
Savage  v.  Gregg,  150  111.  161;  Dunne  v. 
Herrick,  37  111.  App.  180;  Hawk  v.  Ament, 
28  111.  App.  390;  Smith  v.  Young,  62  III. 
210;  Phillips  v.  Edsall,  127  111.  535;  Badger 
V.  Gallaher,  113  III.  662;  Walsh  v.  Shum- 
way,  65  III.  471;  Hughes  v.  Zeigler,  69  111. 
39;  Torrence  v.  Sliedd,  112  111.  466;  Neal  v. 
Franklin  County,  43  111.  App.  267. 

It  is  overwhelmingly  settled  by  authority 
outside  of  Illinois  that  'Contingent  fees  are 
legal,  necesssary,  and  proper. 

Aultman  v.  Waddle,  40  Kan.  195;  Fowler 
V.  Callan,  102  N.  Y.  397;  WHght-y.  Tehhitts, 
91  U.  S.  252,  23  L.  ed.  320 ;  Omaha  d  R.  Val- 
ley R.  Co.  V.  Brady,  39  Neb.  27;  Allard  y. 
Lamirande,  29  Wis.  502;  RlaisdeU  v.  Ahem, 
144  Mass.  393,  69  Am.  Repi  99;  Taylor  v. 


may.  It  seems,  be  assigned,  so  as  to  pass  an  In- 
terest to  the  assignee  which  he  can  enforce  by 
suit  at  law. 
BflmtenotA. 

After  verdict  a  cause  of  action  for  a  personal 
injary  Is  assignable  and  a  cause  of  action  for  in- 
juries where  the  action  Is  on  a  contract  of  com- 
mon carrier  is  assignable. 

Minnesota  Stat.  1878.  chap.  66,  {  41,  provides 
that  after  the  verdict  of  a  Jury,  decision  or  find- 
ing of  a  court  or  report  of  a  referee,  In  an  ac- 
tion for  a  wrong,  such  action  shall  not  abate 
by  the  death  of  any  party. 

Under  this  statute  a  cause  of  action  for  per- 
soual  Injuries  from  an  assault  Is  assignable  aft- 
•er  verdict.     Kent  v.  Chapel,  67  Minn.  420. 

In  this  ease  It  was  said  that  the  decision  In 
Hunt  V.  Conrad,  47  Minn.  557.  14  L.  R.  A.  512. 
seems  to  have  been  based  upon  what  was  con- 
sidered by  the  court  to  be  principles  of  the  com- 
mon law,  and  its  attention  evidently  was  not 
called  to  this  statute,  to  which  the  common  law 
'ouQciated  in  that  case  is  inapplicable. 

In  Hunt  V.  Conrad.  47  Minn.  557,  14  L.  R. 
A.  512.  it  was  held  that  a  cause  of  action  for 
false  Imprisonment  is  not  assignable  after  ver- 
<llct  before  Judgment. 

A  cause  of  action  against  a  ferry  company 
for  negligence  resulting  In  the  death  of  a  passen- 
.^er  on  the  defendant's  stagecoach,  based  on  con- 
tract, was  held  to  be  assignable  before  Judg- 
ment. 88  the  right  of  action  accrued  when  the 
•defendant  broke  his  contract,  and  was  personal 
i)roperty.     Blakeley  v.  Le  Due,  22  Minn.  476. 

An  assignment  by  a  corporation  under  the  in- 
solvent law  did  not  pass  to  the  assignee  any 
right  under  a  casualty  insurance  policy  for  in- 
inrles  suffered  by  an  employee  who  had  not  at 
that  time  broaght  suit  for  his  injuries.  Anoka 
Lumber  Co.  v.  Fidelity  &  C.  Co.  63  Minn.  286, 
30  L.  K.  A.  689. 

In  this  case  Judgment  was  rendered  In  favor 
of  the  employee  against  the  employer  for  the 
personal  injury,  and  in  an  action  on  the  Judg- 
ment by  the  employer  against  the  insurance 
-company  the  employee  garnished  the  insurance 
company  and  then  Intervened  in  the  suit. 
Missouri. 

There  appears  to  be  some  conflict  of  author- 
ity in  this  state  on  the  question  of  an  equitable 
assignment  of  a  cause  of  action  for  a  personal 
Injury,  the  latest  case  sustaining  such  an  as- 
signment as  against  an  attachment. 

Where  an  assignment  of  a  cause  of  action 
44  L.  R.  A. 


based  on  an  assault  and  battery,  and  of  the 
Judgment  thereon  to  be  obtained,  was  made  to 
secure  the  attorneys  their  fees,  it  was  held  that 
the  assignment  of  the  cause  of  action  was  of  no 
validity,  but  it  was  valid  as  to  the  Judgment 
thereafter  entered.  It  was  further  held  that  un- 
der a  contract  for  compensation  that  the  attor- 
neys should  have  40  per  cent  of  the  Judgment 
which  the  plaintiff  might  obtain,  the  attorneys 
were  to  be  treated  as  equitable  assignees  of  so 
much  of  that  Judgment,  and  entitled  to  a  prefer- 
ence over  a  garnishment  subsequently  attached. 
Schubert  v.  Herzberg,  65  Mo.  App.  578. 

But  a  written  contract  with  attorneys  for  one 
half  of  a  Judgment  to  be  obtained  for  Injuries 
received  by  a  passenger  on  a  street  railroad  was 
held  invalid  as  an  assignment.  Alexander  v. 
Grand  Ave.  R.  Co.  64  Mo.  App.  66. 

This  was  on  the  ground  that  there  can  be  no 
assignment  of  a  part  of  a  chose  in  action  with- 
out the  consent  of  the  debtor,  and  because  such 
a  cause  of  action  does  not  survive. 

In  this  case  it  was  held  that  a  contract  for 
a  portion  of  the  Judgment  to  be  recovered  in  a 
personal  injury  case  was  not  an  equitable  as- 
signment of  a  portion  of  the  claim,  where  the 
claim  was  an  unliquidated  one. 

It  was  also  said  that  Mo.  Rev.  Stat.  1889,  | 
4426,  allows  such  actions  to  survive  the  death 
of  the  **plaintiff"  ;  but  that  in  this  case  It  is  sot 
necessary  to  say  whether  such  a  right  of  sur- 
vivorship would  make  the  cause  of  action  as- 
signable, as  in  this  state  there  can  be  no  assign- 
ment of  a  part  of  a  claim  without  the  consent 
of  the  debtor. 

And  where  a  Judgment  In  an  action  for  slan- 
der was  assigned  and  then  reversed  on  appeal, 
and  Judgment  given  for  the  original  plaintiff  on 
a  new  trial,  it  was  held  Ibat  the  recovery,  being 
for  the  assignee's  benefit,  was  "a  recovery  by  an 
assignee  of  an  unassignable  cause  of  action,  and 
it  cannot  stand.'*  Renfro  v.  Prior,  25  Mo.  App. 
402. 

It  was  also  held  that  Mo.  Rev.  Stat.  {  3671, 
providing  for  the  continuance  of  a  cause  of  ac 
tion  in  the  name  of  the  original  party  if  the 
transferee  indemnified  him  against  costs  and 
damages,  adds  nothing  to  the  rights  of  the  aa- 
slgnee,  but  Is  merely  permissive.  The  effect 
of  this  decision  is  that  a  void  assignment  con- 
fers no  right  on  the  assignee,  and  yet  deprives 
the  assignor  of  all  his  rights  of  action,  a  con- 
clusion which  appears  illogical. 

These  cases  are  in  effect  overruled,  though 


184 


IlXINOIS  tiUPRBMK  CoURT. 


Deo.^ 


Bemiss,  110  U.  S.  42,  28  L.  ed.  64;  Sedgxciok 
▼.  Stanton,  14  N.  Y.  289;  Dockery  v.  MoLeU 
Ian,  93  Wis.  381 ;  Eherhardt  v.  Schuster,  10 
Abb.  N.  C.  374;  Wylie  v.  Coa?e,  15  How.  415, 
14  L.  ed.  753;  Frink  y.  McComb,  60  Fed. 
Rep.  486;  Whitiaker  v.  New  York  d  H,  R. 
Co,  3  N.  Y.  S.  R.  537 ;  Yimont  v.  Chicago  d 
N.  W.  R.  Co,  69  Iowa,  298;  Winaloto  v.  Cen- 
tral Iowa  R.  Co,  71  Iowa,  197;  Haioley  ▼. 
Chicago,  B.  d  Q.  R.  Co.  71  Iowa,  717;  Zog- 
haum  V.  Parker,  55  N.  Y.  123;  Rooney  ▼. 
Second  Ave,  R,  Co.  18  N.  Y.  368. 

All  causes  of  action  which  survive  are  as- 
signable and  without  the  consent  of  the  debt- 
or, obligor,  or  tortfeasor. 

Masters  v.  Miller,  4  T.  R.  320;  Parker  ▼. 
Kennedy,  1  Bay,  398;  Carr  v.  Waugh,  28  111. 
418;  Zahriskie  v.  Smith,  13  N.  Y.  322,  64 
Am.  Dec.  551 ;  Savage  ▼.  Qregg,  150  HI.  161 ; 
Vorth  V.  Turner,  9  Serg.  &  R.  244;  Slauson 
V.  Schwahacher  Bros.  4  Wash.  783 ;  Jackson 
V.  Daggett,  24  Hun,  204;  Quin  v.  Moore,  15 
N.  Y.  432 ;  Merrill  v.  Grinnell,  30  N.  Y.  594 ; 


Grant  ▼.  Ludlow,  8  Ohio  St  1 ;  JJall  ▼.  Cin- 
cinnati  R,  Co,  1  Disney  (Ohio)  68;  More  v. 
Masaini,  32  Cal.  500;  Laeatd  v.  WAeeler,  22 
Cal.  142;  East  Tennessee,  V,  d  O,  R.  Co,  v. 
Henderson,  1  Lea,  1;  Weire  v.  Davenport,  11 
Iowa,  49,  77  Am.  Dec.  132;  Tyson  v.  Mc- 
Guineas,  25  Wis.  656;  Jordan  ▼.  Gtlten,  44 
N.  H.  424;  National  Exch,  Bank  ▼.  McLoon, 
73  Me.  498;  Fried  v.  ^ew  Yor*  C.  R,  Co,  25 
How.  Pr.  285;  Purple  v.  Fuifoon  £»i/er  R, 
Co.  4  Duer,  79 ;  Boyt  v.  Tfcofiipaon,  5  N.  Y. 
320;  Coughlin  v.  New  York  C.  d  H.  R, 
R.  Co,  71  N.  Y.  444,  27  Am.  Rep. 
75;  Vimont  v.  Chicago  d  N.  W,  R.  Co, 
64  Iowa,  513,  69  Iowa,  296;  Hawley  v. 
Chicago,  B.  d  Q,  R.  Co.  71  Iowa,  717;  Rog- 
ers ▼.  Windocs,  48  Mich.  628;  Final  v. 
Backus,  18  Mich.  218;  Bracket t  y,  Chriswold,. 
lOa  N.  Y.  425;  Whitney  v.  Roberts,  22  111. 
381;  Smith  ▼.  IFH^/if,  40  HI.  403;  Ludwig^ 
y,  Olaessel,  34  Hun,  312;  Savage  v.  Qregg ^ 
150  111.  167;  Cohen  v.  £fmtt/i,  33  111.  App. 
344. 


not  referred  to,  in  Schubert  v.  Hersberg,  65  Mo. 
App.  578. 
New  York. 

The  assignment-  of  a  cause  of  action  for  per-, 
sonal  injuries  will  not  authorize  an  action  by 
the  assiflmee,  and  such  an  assignment  is  de- 
feated by  a  settlement  before  verdict,  and  in 
some  cases  by  a  settlement  after  verdict.  But 
some  cases  sustain  an  equitable  assignment  of 
such  a  cause  of  action,  as  securing  the  attor- 
ney's costs,  and  as  defeating  an  attachment  or 
set-off.  Some  cases  sustain  an  assignment  of 
the  verdict.  The  assignment  is  valid  if  the 
cause  of  action  survives  by  statute.  It  seems 
that  a  claim  under  the  civil  damage  act  may 
be  assigned.  Since  1879,  under  the  Code  of 
Civil  Procedure,  {  66,  an  attorney  has  a  lien 
for  his  fee  on  the  cause  of  action,  which  Hen 
attaches  to  the  verdict,  and  it  seems  may  be 
protected  by  an  assignment. 

An  assignee  of  a  cause  of  action  for  personal 
injuries  caused  to  a  passenger  on  a  railroad 
train  cannot  maintain  an  action  in  his  own 
name.  Hodgman  v.  Western  R.  Corp.  7  How. 
Pr.  492 ;  Purple  v.  Hudson  River  R.  Co.  4  Duer, 
74. 

In  the  first  case  this  was  based  upon  the 
ground  that  such  a  right  of  action  does  not  sur- 
vive upon  death.  The  complaint  alleged  a  con- 
tract for  reward  to  carry  safely,  and  that  the 
party  was  Injured,  and  she  assigned  to  plaintiff 
the  cause  of  action. 

In  the  latter  case  the  court  said  that  the  test 
of  assignability  Is  the  rlf^ht  of  survivorship,  and 
that  the  personal  injuries  were  the  gravamen 
of  the  suit,  and  that  the  contract  was  stated 
merely  by  way  of  inducement  as  aggravating  the 
negligence. 

And  a  settlement  of  a  case  before  verdict  de- 
feats a  prior  assignment  to  the  plaintiff's  at- 
torney of  such  a  cause  of  action  for  a  personal 
injury.  Coughlin  v.  New  Yorlt  C.  &  H.  R.  R.  Co. 
71  N.  Y.  443,  27  Am.  Rep.  75  (injuries  on  a  rail- 
road) :  gulncey  v.  Francis.  5  Abb.  N.  C.  286 
(libel)  :  Cahlll  v.  Cahlll,  9  N.  Y.  Civ.  Proc.  Rep. 
241  (assault  and  battery)  ;  Pulver  v.  Harris.  52 
N.  Y.  73,  Affirming  02  Barb.  500  (assault  and 
battery)  :  Ollwell  v.  Verdenhalven,  17  N.  Y.  Civ. 
Proc.  Rep.  302,  26  N.  Y.  S.  R.  116  (injuries 
caused  by  tenement  house). 

And  some  cases  hold  that  a  settlement  of  a 
<;ase  after  verdict  before  Judgment  defeats  a 
prior  assignment.  People,  Stanton,  v.  Tioga 
Common  Pleas,  10  Wend.  73  (debauching  female 
44  L.  R.  A. 


servant)  ;  Wade  v.  Orton,  12  Abb.  Pr.  N.  8.  444 
(slander). 

In  Williams  v.  Ingersoll,  89  N.  Y.  508,  it  waa 
said  that  in  People,  Stanton,  v.  Tioga  Common 
Pleas,  19  Wend.  73.  it  was  decided  that  a  chose 
in  action  for  a  tort  merely  personal  is  not  as- 
signable, 80  that  a  court  of  law  will  protect  the- 
assignee  against  a  subsequent  fraudulent  dis- 
charge of  the  damages  recovered  in  a  suit  prose- 
cuted for  such  tort,  although  the  tortfeasor  ac- 
cepted the  discharge  with  full  knowledge  of  the- 
assignment ;  but  that  the  remedy  of  the  assignee 
is  by  action  against  the  assignor  for  breach  of 
his  express  or  Implied  undertaking  not  to  do 
anything  in  the  matter  to  prejudice  the  as- 
signee, and  that  the  adjudication  was  that  the 
assignment  was  Invalid  In  law,  although  Judge 
Cowen  remarked  that  "neither  law  nor  equity 
recognizes  such  a  transfer."  The  court  8ay» 
that  if  the  learned  Judge  meant  that  equity 
would  not  recognize  such  a  transfer  as  attach- 
ing to  the  Judgment  recovered,  it  was  error,  for 
there  the  court  held  that  the  assignor  waa 
liable  to  the  assignee  for  a  breach  of  the  assign- 
ment. The  court  further  said  that  It  would  seem 
to  be  reasonably  clear  that  if  such  an  assignment 
would  be  so  far  binding  upon  the  assignor  as  to 
make  him  liable  for  defeating  its  operation,  it 
should  be  binding  upon  the  debtor  after  he  ha» 
notice  of  it  and  after  the  recovery  of  the  Judg- 
ment. 

It  will  be  noticed  that  all  the  cases  above  that 
were  settled  after  verdict  occurred  before  1879. 
Since  3  879  under  the  Code  or  Civil  Procedure* 
S  06,  providing  that  the  compensation  of  an  at- 
torney or  counselor  for  his  services  is  governed 
by  an  agreement,  express  or  implied,  which  is 
not  restrained  by  law,  and  that  from  the  com- 
mencement of  an  action  the  attorney  has  a  lien 
upon  his  client's  cause  of  action  which  attaches 
to  a  verdict,  report,  decision,  or  Judgment  in  his 
client's  favor,  and  cannot  be  affected  by  any 
settlement  between  the  parties  before  or  after 
Judgment,  an  attorney  has  a  lien  for  his  services 
which  may  be  regulated  by  an  agreement  and 
which  cannot  be  defeated  after  verdict  by  any 
settlement  between  the  parties  without  his  con- 
sent. 

It  was  held  that  a  settlement  should  be  vacated 
to  secure  costs  of  attorneys  having  an  equitable 
assignment  of  a  cause  of  action  for  personal  In- 
juries. Rooney  v.  Second  Ave.  R.  Co.  18  N.  Y. 
368  (Injury  from  a  street  car). 

And  some  cases  hold  that  an  equitable  assign- 
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An  assignment  of  part  or  all  of  a  cause  of 
action  or  the  fund  to  be  realij&ed  therefrom 
to  the  attorney  who  is  employed  to  eaforce 
it,  made  by  way  of  security  for  the  parent 
of  his  fees  as  such,  is  not  against  puolic  pol- 
icy, and  such  assignments  are  approved  and 
enforced  by  the  courts. 

Patten  v.  Wilson,  34  Pa.  299;  Hawk  v. 
Amenta  28  111.  App.  890;  Anderson  v.  Rod- 
cliff  e,  El.  Bl.  &  El.  806;  Wood  ▼.  Doumes,  18 
Yei.  Jr.  120;  Phillips  v.  Edsall,  127  111.  535; 
Schubert  v.  Herzberg,  66  Mo.  App.  578; 
Smith  V.  Young,  62  111.  210;  West  Chicago 
Park  Comrs.  v.  Coleman,  108  111.  591 ;  Tor- 
rence  v.  Shedd,  112  111.  466;  Phillips  v. 
South  Park  Comrs.  119  111.  626;  Dunne  v. 
Herrick,  37  111.  App.  180;  2  Beach,  Modern 
Law  of  Contracts.  S  1541 ;  Blaisdell  ▼. 
Ahem,  144  Mass.  393,  59  Am.  Rep.  99 ;  Oma- 
ha d  R.  Valley  R.  Co.  v.  Brady,  39  Neb.  27 ; 
2  Am.  &  Eng.  £nc.  Law,  2d  ed.  p.  1020,  note 
1 ;  Pomeroy  v.  Manhattan  L.  Ins,  Co.  40  111. 


401;  Oreighton  T.  Eyde  Park,  6  111.  App. 
272. 

The  consent  of  appellant  was  not  neces- 
sary to  make  an  assignment  of  the  claim 
against  it,  or  a  part  thereof,  valid  in  equity. 

Knight  v.  Griffey,  161  111.  85,  Affirming 
57  111.  App.  583 ;  Whittaker  ▼.  New  York  S^ 
H.  R.  Co.  3  N.  Y.  S.  R.  537 ;  Weeks  v.  Wayne 
Circuit  Judges,  73  Mich.  256;  Zogbaum  v. 
Parker,  66  Barb.  341 ;  Williams  v.  Ingersoll, 
89  N.  Y.  608;  Winslow  v.  Central  Iowa  R. 
Co.  71  Iowa,  197;  Bradley  d  C.  Co.  ▼.  Berns, 
61  N.  J.  Eq.  437;  Fairbanks  ▼.  Sargent,  117 
N.  Y.  320,  6  L.  R.  A.  475 ;  Field  v.  New  YorK 
6  N.  Y.  179,  67  Am.  Dec.  435;  Bower  v.  Sad- 
den Blue  Stone  Co.  30  N.  J.  171 ;  Phillips  v. 
Edsall,  127  111.  636;  Chicago  d  N.  W.  R.  Co. 
V.  Nichols,  57  111.  464;  Pomeroy  v.  Manhat- 
tan L.  Ins.  Co.  40  111.  401 ;  Warren  v.  First^ 
Nat.  Bank,  149  111.  9,  25  L.  R.  A.  746;  1 
Pom.  Eq.  Jur.  8  169. 

Appellant's  payment  of  the  whole  judg- 


ment during  suit  of  a  cause  of  action  for  per- 
sonal injuries  Is  superior  to  an  attachment. 
Williams  y.  Ingersoll,  89  N.  Y.  508  (malicious 
prosecution). 

And  an  equitable  assignment  of  a  yerdlct  has 
been  held  to  be  superior  to  the  defendant's  right 
to  set  off  a  Judgment  or  execution.  Zogbaum  ▼. 
Parker,  55  N.  Y.  120,  Affirming  66  Barb.  341 
(false  Imprisonment)  ;  Nash  v.  Hamilton.  3  Abb. 
Pr.  35  (slander)  :  Countryman  y.  Boyer,  3  How. 
Pr.  38('  (assault  and  battery)  :  Mackey  y. 
Mackey.  43  Barb.  58  (false  Imprisonment). 

Under  2  N.  Y.  Laws  1857.  552,  553,  9  121,  pro- 
viding that  after  the  recovery  of  a  **yerdlct'* 
in  actions  for  personal  injuries,  the  action  may 
proceed  after  the  death  of  the  party  In  the  same 
manner  as  where  the  cause  of  action  previously 
surrived  by  law,  an  assignment  to  an  attorney 
of  a  verdict  for  false  imprisonment  together 
with  the  Judgment  to  be  entered,  is  valid  and 
superior  to  the  defendant's  right  to  set  off  an- 
other Judgment  acquired  by  him  before  verdict. 
Mackey  v.  Mackey.  43  Barb.  58,  Overruling 
Brooks  V.  Hanford.  15  Abb.  Pr.  342,  which  held 
that  an  assignment  after  verdict  to  secure  the 
attorney's  fees  could  not  defeat  the  right  of  the 
defendant  to  use  a  Judgment  as  a  set-off. 

This  appears  to  be  the  only  decision  applying 
this  statute  to  an  assignment  of  a  cause  of  ac- 
tion for  personal  injuries.  Prior  to  1881  this 
statute  was  limited  to  cases  where  the  verdict 
was  upheld.  In  matters  of  survivorship  the 
present  Code  of  Civil  Procedure,  S  7(*-^.  makes 
provision  where  the  verdict  is  reversed,  and  now 
after  verdict  a  cause  of  action  for  personal  in- 
juries survives  in  New  York. 

And  an  assignee  may  recover  of  his  assignor 
who  settled  a  case  thereby  defeating  his  claim. 
Stantou  V.  Thomas.  24  Wend.  70,  35  Am.  Dec. 
595  (debauching  servant). 

And  an  assignment  of  a  cause  of  action  sur- 
viving by  statute  is  valid.  Quin  v.  Moore.  15 
N.  Y.  432.  In  this  case  it  was  held  that  under 
N.  Y.  Laws  1847.  575,  providing  that  the  person 
who  would  have  been  liable  if  death  had  not 
ensued  shall  be  liable  to  an  action  for  damages 
notwithstanding  the  death,  and  that  the.  action 
fbali  be  brought  in  the  name  of  the  personal 
representative,  and  the  amount  recovered  shaJI 
be  distributed  to  the  widow  and  next  of  kin,  the 
mother  who  Is  the  sole  heir  of  her  infant  child 
may  assign  her  Interest  In  damages  causing 
death  of  her  infant  by  selling  morphine  In- 
stead of  quinine.  This  action  was  brought  by 
the  administrator  and  the  mother  assigned  her 
Interest  In  the  suit  so  as  to  Qualify  as  a  witness. 
44  L.  R.  A. 


And  an  assignment  of  a  cause  of  action  under 
the  civil  damage  act  Is  valid.  Ludwig  v.  Glaes- 
sel,  34  Hun,  312.  In  this  case  the  assignment 
was  to  the  mother  on  whom  the  duty  of  support- 
ing the  children  had  devolved  by  the  father's 
death.  The  court  said  that  it  would  not  decide 
whether  an  assignment  may  be  made  to  a 
stranger. 

The  case  of  Morlarty  v.  Bartlett,  84  Hun, 
272,  on  the  authority  of  which  this  assignment 
was  sustained,  held  that  an  action  did  not 
abate  on  the  death  of  the  defendant,  on  the 
ground  that  by  statute  It  seems  the  Injured 
party  has  a  certain  ownership  In  the  "means  of 
support." 

A  cause  of  action  on  an  undertaking  on  arrest 
Is  assignable.  But  the  undertaking  must  be 
presumed  to  have  been  made  to  depend  \ipon  the 
recovery  of  a  Judgment,  and  a  complaint  al- 
leging a  discontinuance  of  the  action  does  not 
state  a  cause  of  action  on  a  bond  given  under  N. 
Y.  Code,  S  182,  as  a  cause  of  action  founded  ex- 
clusively upon  false  Imprisonment  Is  not  as- 
signable. Moses  V.  Waterbury  Button  Co.  6 
Jones  &  S.  803. 

In  Birch  v.  Metropolitan  Elev.  R.  Co.  15 
Daly,  453,  defining  "personal  injury,"  It  was 
said  that  "an  Injury  to  the  person  of  the  plain- 
tiff must  .  .  .  consist  of  some  direct  at- 
tack upon  his  body,  or  upon  his  mind,  as  by 
threats  or  intimidation,  or  upon  his  reputation, 
under  N.  Y.  Code  Civ.  Proc.  §  3433,  subsec.  9, 
and  S  1910,  defining  what  claims  may  be  as- 
signed. 
Ohio. 

In  Grant  v.  Ludlow,  8  Ohio  St.  1,  It  was  said 
that  actions  for  personal  torts  are  not  assignable 
because  not  transmissible  to  the  personal  repre- 
sentative. 
Oregron. 

In  Bahms  v.  Sears,  18  Or.  47,  it  was  said 
that  any  claim  which  affects  the  estate  of  the 
party  may  be  assigned,  but  that  the  rule  Is 
otherwise  where  it  arises  out  of  an  Injury  to 
the  person,  such  as  slander,  assault  and  bat- 
tery, and  kindred  cases. 
Pennsylvania. 

An  equitable  assignment  to  an  attorney  of  a 
cause  of  action  for  a  personal  Injury  Is  superior 
to  an  attachment ;  but  such  a  claim  does  not 
pass  to  an  assignee  In  bankruptcy. 

An  agreement  between  attorney  and  client 
that  the  former  should  have  $100  for  his  serv- 
ices out  of  a  verdict  In  an  action  for  false  im- 
prisonment operates  as  an  equitable  assignment, 
and  Is  superior  to  an  attachment,  under  Pa.  act 
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ment  to  Mrs.  Butler  after  notice  of  appel- 
lee's title  to  half  of  it,  which  is  admitted, 
and  with  the  fraudulent  intent  to  deprive 
appellee  of  his  fee,  which  is  also  admitted, 
establishes  its  liability. 

Winsloto  V.  Central  Iowa  R,  Co.  71  Iowa, 
197;  Bower  v.  Hadden  Blue  Stone  Co.  30  N. 
J.  Eq.  171;  Bartlett  v.  Woodbine  8av.  Bank, 
67  III.  App.  429;  Rolfe  v.  Gregory,  11  Jur. 
N.  S.  98;  Story,  Eq.  Jur.  §  126,  note  1,  b;  1 
Pom.  Eq.  Jur.  §§  169,  210;  Phillips  v.  Ed- 
sail,  127  111.  547  ;  Warren  v.  First  Nat.  Bank, 
149  111.  9,  25  L.  R.  A.  746;  Whittaker  v. 
New  York  d  H.  R.  Co.  3  N.  Y.  S.  R.  637; 
Christie  v.  Sawyer,  44  N.  H.  298. 

Phillipa,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Where  the  defendant  to  a  bill  in  chancery 
has  been  defaulted,  and  a  decree  pro  oonfesso 
entered,  that  decree  concludes  the  party  only 
as  to  the  averments  of  the  bill,  and  the  suffi- 
ciency of  the  bill  itself  pnd  the  averments 


contained  in  it  may  be  attacked  as  not  jus- 
tifying the  decree.  QoaiU  v.  Hoagland,  25 
111.  266.  l!%e  material  inquiry  therefore  is: 
First,  whether  a  right  of  action  for  personal 
injuries  is  assignable;  and,  second,  whether 
a  contract  by  which  the  control  of  the  party 
in  interest  over  litigation  carried  on  in  his 
name  or  behalf  is  prevented  is  void.  By  the 
common  law,  actions  arising  out  of  tort^  did 
not  in  general  survive.  The  statute  of  this 
state  has  materially  changed  the  rule  with 
reference  to  actions  which  survive;  and  it 
is  now  the  general  rule  in  this  country  that 
causes  of  action  arising  from  torts  to  prop- 
erty, real  or  personal,  or  injuries  to  the  de- 
cedent's estate,  by  which  its  value  is  di- 
minished, survive  and  go  to  the  executor,  and 
are  assets  in  his  hands,  and  such  causes  of 
action  are  assignable.  But  it  is  usually 
held  that  torts  to  the  person  or  character, 
when  the  injury  or  damage  is  confined  to  the 
body  or  the  feelings,  and  those  contracts  the 
breach  of  which  produce  direct  injury  and 


June  16,  1836,  |  22,  providing  that  debts  at- 
tached In  execution  shall  be  subject,  neverthe- 
less, to  all  lawful  claims  thereupon.  Patten  v. 
Wilson,  34  Pa.  299.  In  this  case  the  court  said 
that,  strictly  speaking,  unliquidated  damages  in 
an  action  soimding  In  tort  are  not  capable  of 
assignment  before  verdict.  **But  It  Is  true  only 
In    respect    to    the    rights    of    third    parties." 

A  claim  for  damages  for  personal  Injuries  sus- 
tained through  the  negligence  of  the  company 
in  carrying  a  passenger  does  not  pass  to  an  as- 
signee in  bankruptcy,  whether  the  action  be  in 
form  for  tort  or  on  contract,  under  U.  8.  Rev. 
Stat.  I  546,  providing  that  all  rights  in  equity, 
choses  in  action,  patent  rights,  rights  of  action 
for  property  or  estate  real  or  personal  arising 
from  contract,  or  from  the  unlawful  taking  or 
detention  or  Injury  to  the  property  of  the  bank- 
rupt, shall  pass  to  the  assignee,  as  the  words 
••right  of  action  for  property,  real  or  personal, 
arising  from  contract"  limit  the  more  general 
words  "choses  in  action."  Rand  v.  Fleishman, 
6  W.  N.  C.  497. 

In  North  v.  Turner,  9  Serg.  it  R.  244,  It  was 
said  that  there  are  some  Injuries  to  a  person, 
such  as  slander,  assault  and  battery,  crim.  con. 
with  the  party's  wife,  which  cannot  be  assigned 
60  as  to  make  the  party  a  witness,  as  these  do 
not  pass  by  bankruptcy  or  an  assignment  under 
the  insolvent  acts,  nor  can  they  be  transmitted 
to  the  executors  or  administrators. 

In  Lattlmore  v.  Simmons,  13  Serg.  &  R.  183, 
It  was  said  that  a  right  of  action  for  a  breach 
of  promise  of  marriage  would  not  pass  under 
a  general  assignment  for  creditors. 
flontli  Carolina. 

An  assignment  by  parol  of  one  half  of  a  ver- 
dict in  an  action  of  slander  while  the  appeal  is 
pending  is  invalid,  and  a  chose  In  action  on  a 
tort  of  a  personal  character  cannot  be  assigned 
where  no  Judgment  has  been  entered  when  the 
alleged  assignment  Is  made.  A  Judgment  could 
not  be  entered  while  an  appeal  was  pending. 
Miller  V.  Newell,  20  S.  C.  123.  47  Am.  Rep.  833. 

In  this  case  the  plaintiff  and  defendant  com- 
promised the  casf^  and  defeated  the  attorney's 
claim,  and  the  attorney  sought  to  set  aside  the 
satisfaction.  Thix  decision  was  also  on  the 
ground  that  such  a  cause  of  action  does  not  sur- 
vive. 
Texas. 

A  cause  of  action  for  a  personal   injury  is 
nonassignable.     But  under  the  statute  of  1889, 
after  suit  is  filed  such  a  cause  of  action  is  held 
assignable. 
44  L.  R.  A. 


Where  attorneys  sought  to  prosecute  a  suit 
for  personal  Injuries  by  reason  of  a  written 
agreement  to  give  them  one  third  of  the  amount 
recovered,  and  the  defendant  having  notice  of 
the  agreement  had  settled  the  case  with  their 
client.  It  was  held  that  the  claim  was  nonassign- 
able, as  it  would  not  pass  to  the  personal  rep- 
resentative, and  the  claim  of  the  attorneys  was 
held  unavailable  as  a  security  by  an  assignment 
of  an  Interest  therein  or  otherwise.  Stewart  v. 
Houston  it  T.  C.  R.  Co.  62  Tex.  246. 

A  claim  for  damages  for  loss  of  a  child  al- 
leged to  have  been  killed  through  negligence  is 
not  assignable.  The  court  said  that  the  test  of 
assignability  is  survivorship  to  the  personal  rep- 
resentative. Texas  Mexican  R.  Co.  v.  Show- 
alter,  3  Tex.  App.  Civ.  Cas.  (WUIson)  69. 

A  contract  in  writing,  before  suit  for  person- 
al Injuries  was  filed  to  secure  attorney's  fees, 
"this  being  merely  the  assignment  of  his  [the 
party's]  one-half  interest  In  the  amount  finally 
to  be  recovered  or  collected  from  said  company 
and  not  an  assignment  of  the  cause  of  action," 
Is  nor  saved  by  Tex.  Rev.  Stat.  (Sayles's  Supp.) 
art.  2464a,  providing  that  the  sale  of  a  Judg- 
ment or  any  part  thereof,  or  the  sale  of  any 
cause  of  action  or  interest  therein  after  suit 
has  been  filed,  shall  be  evidenced  in  writing  ac- 
knowledged and  filed,  and  shall  apply  to  any 
and  all  Judgments,  suits,  claims,  and  causes  of 
action,  whether  assignable  In  law  or  equity  or 
not,  where  no  Judgment  has  been  rendered. 
Neither  is  It  a  sale  of  an  interest  In  a  cause  of 
action,  because  by  express  terms  it  disclaims  It 
to  be  such,  and  if  it  is  It  is  of  no  avail,  as  It 
was  made  before  the  suit  was  filed,  and  such  a 
claim  is  nonassignable.  Gulf,  C.  A  S.  F.  R.  Co. 
V.  Woo  ten,  10  Tex.  Civ.  App.  54. 

But  under  Tex.  Stat.  |  2464a.  an  assignment 
of  a  two- thirds  interest  to  attorneys  after  suit 
Is  brought  for  a  cause  of  action  for  sounding  a 
railroad  whistle,  causing  a  team  to  run  away 
and  Injure  plaintiff.  Is  valid.  Bonner  v.  Green. 
6  Tex.  Civ.  App.  96. 

A  Judgment  recovered  against  a  railroad 
company  for  damages  for  personal  injuries  is 
assignable  by  oral  assignment,  as  it  is  such  a 
claim  as  survives  to  the  executor.  Putnam  ▼. 
Capps,  6  Tex.  Civ.  App.  160.  The  court  said  that 
the  right  to  transfer  this  Judgment  existed  in- 
dependent of  I  2464a. 

In  Gulf.  C.  *  S.  F.  R.  Co.  v.  Wooten,  10  Tex. 
Civ.  App.  54,  it  was  said  that  the  cases  of  Put- 
nam V.  Capps,  6  Tex.  Civ.  App.  610,  and  Bonner 
V.  Green,  6  Tex.  Civ.  App.  96,  "do  not  inveigh 
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damage  both  mentally  and  to  the  person, 
arc,  Ro  lonjr  as  they  are  executory,  not  as- 
cignabla.  The  controversy  here  is  whether 
An  action  for  personal  injuries  is  assignable. 
Appellee  contends  it  is. 

Numerous  authorities  are  referred  to  by 
counsel  for  appellee,  which  lay  down  the  rule 
that,  in  many  cases  of  torts  to  property, 
<*au8e8  of  action  may  be  assigned,  and  of 
those  cases  we  cite:  Jtukson  v.  Daggett, 
24  Hun,  204, — an  action  against  a  sheriff 
for  failure  to  return  an  execution  was  as- 
aignable.  Dininny  v.  Fay,  38  Barb.  18,  was 
«n  action  asainst  a  sheriff  for  neglecting  to 
Arrest  a  debtor  upon  an  execution  against 
his  person,  and  this  cause  of  action  was  held 
jLssignable.  Grant  ▼.  Ludloto,  8  Ohio  St.  51, 
•wms  a  bill  of  review  to  set  aside  a  decree 
haaed  on  a  commercial  transaction.  The 
•case  was  relative  to  a  mortgage,  and  the 
point  nuide  was  that  the  transaction  was  in 
the  zuiture  of  a  tort,  and  not  transferable  to 
•executors  or  administrators,  and  died  with 


the  person.  The  court  held  that  it  survived; 
that  the  mortgage  was  aftsignable.  Robif^ 
son  v.  Weeks f  6  How.  Pr.  161,  was  an  action 
for  taking  and  converting  personal  property 
brought  by  an  assignee,  and  it  was  held  that 
the  assignment  was  good.  Hall  v.  dncin- 
nati,  H.  d  D.  R.  Co.  1  Disney  (Ohio)  58, 
was  a  case  that  decides  that,  under  the  Ohio 
Code,  an  assi^ee  of  a  claim  for  damages  re- 
sulting from  injuries  to  personal  or  real  es- 
tate may  brin^  an  action  in  his  own  name. 
More  V.  Massxniy  32  Cal.  590,  was  a  case 
wherein  it  was  held  that  a  claim  for  dam- 
ages caused  by  a  trespass  on  land  is  assign- 
able. Weire  v.  Davenport,  11  Iowa,  49,  77 
Am.  Dec.  132,  was  a  case  wherein  it  was  held 
that  a  damage  to  realty  is  assignable,  tfa- 
tional  Exch,  Bank  v.  McLoon,  73  Me.  499, 
was  a  case  which  held  good  an  assign- 
ment, by  an  heir  of  the  owner  of  a  ship  de- 
stroyed by  the  Alabama,  of  Iiie  claim  against 
the  United  States  for  such  destruction. 
Fried  v.  Vew  York  C.  R.  Co.  26  How.  Pr. 


asalnst  the  mle  here  annoonced,  aa  those  deci- 
mUmu  are  predicated  upon  statements  of  facts 
•different  from  the  facts  of  this  case.  In  the  first 
ease  there  was  an  assignment  of  the  Judgment 
after  Ita  rendition,  and  the  fight  was  between 
two  parties  claiming  the  proceeds  of  same.  There 
was  also  a  claim  to  the  proceeds  by  virtue  of  a 
transfer  alleged  to  have  been  made  before  judg- 
ment. In  speaking  of  this  last  claim  the  court 
«ajB :  "It  Is  probable  that  as  this  cause  of  ac- 
tion before  judgment  could  not  be  assigned  inde- 
pendent of  the  statute,  its  terms  should  have 
been  compiled  with  in  making  the  transfer  be- 
fore  judgment,  in  order  to  constitute  an  effect- 
ual conveyance  to  one  claiming  thereunder.  In 
the  second  case  there  was  the  sale  of  an  Inter- 
eat  In  the  cause  of  action  made  after  the  suit 
was  filed." 

In  Jones  v.  Matthews,  75  Tex.  1,  It  was  said 
that  a  claim  for  damages  to  the  person  from  a 
tort  cannot  be  assigned. 

In  Galveston,  H.  &  8.  A.  R.  Co.  v.  Freeman. 
57  Tex.  156,  it  was  said  that  Injuries  to  tbe 
fierson  which  die  with  the  partv  and  do  not  sur- 
vive to  his  personal  representative  are  not  as- 
signable. 

A  right  of  action,  such  as  slander,  which  Is 
merely  personal  and  dies  with  the  party,  Is  not 
transferable  to  the  assignee  in  bankruptcy  un- 
der act  of  Congress  1841.  Dlllard  v.  Collins. 
125  Oratt.  843. 

In  Norfolk  &  W.  R.  Co.  v.  Read,  87  Va.  185. 
it  was  said  that  a  right  of  action  for  mere  per- 
sonal torts,  such  as  assault  and  battery,  false 
imprisonment,  malicious  prosecution,  defama- 
tion, and  deceit,  which  die  with  the  party  and 
do  not  survive  to  the  personal  representative, 
I  an  not  be  assigned. 
Wlxieonstn. 

An  action  for  libel  of  a  corporation  does  not 
pass  to  Its  receiver,  and  prior  to  1887  a  cause 
of  action  for  personal  Injuries  was  not  assign- 
able :  but  by  a  statute  passed  in  1887.  providing 
for  survival  of  actions  for  Injury  to  the  person, 
euch  causes  of  action  are  now  assignable. 

A  right  of  action  for  libel  of  an  insurance 
company  is  not  assignable,  and  does  not  pass 
to  the  receiver  of  the  corporation,  as  a  right 
of  action  for  a  mere  personal  Injury  which  does 
•not  survive  is  not  assignable.  Milwaukee  Mut. 
P.  Ins.  Co.  V.  Sentinel  Co.  (1892)  81  Wis.  207, 
15  L.  R.  A.  027. 

A  cause  of  action  for  a  malicious  abuse  of 
process  is  one  for  a  personal  Injorv  •nd  does 
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not  pass  to  an  assignee  In  bankruptcy.     Noonan 
V.  Orton  (1874)  34  Wis.  250.  17  Am.  Rep.  441. 

Under  Wis.  Rev.  Stat.  |  4285,  Amended  Laws 
1887,  chap.  280.  providing  that  In  addition  to 
actions  which  survive  at  common  law,  actions 
for  assault  and  battery  or  false  Imprisonment, 
or  other  damage  to  the  person,  shall  also  sur- 
vive, an  action  for  personal  Injuries  from  a 
street-railway  car  Is  assignable  before  judgment 
BO  as  to  defeat  a  garnishment.  Lehmann  v. 
Farweil.  OS  Wis.  185,  37  L.  R.  A.  838. 

Prior  to  this  statute  it  was  held  that  a  cause 
of  action  for  personal  injuries  from  a  defective 
sidewalk  is  not  assignable,  and  an  agreement  to 
give  the  attorneys  one  half  of  the  damages  re- 
covered, and  Dot  to  settle  the  case  without  their 
consent,  did  not  prevent  a  settlement  that  de- 
prives the  attorneys  of  their  claim  for  compen- 
sation from  the  defendant,  although  the  de- 
fendant had  notice  of  such  agreement.  Kus- 
terer  v.  Beaver  Dam,  56  Wis.  471,  43  Am.  Rep. 
725. 

In  Gibson  v.  Gibson  (1877)  43  Wis.  23.  28 
Am.  Rep.  527.  It  was  said  that  a  cause  of  ac- 
tion for  slander  is  not  assignable. 

In  St.  Joseph  Mfg.  Co.  v.  Miller  (1887)   69 
Wis.  389.  It  was  said  that  a  claim  for  personal 
injuries  is  not  assignable. 
Federal  Cases. 

In  Coinegys  v.  Vasse.  1  Pet.  193,  7  L.  ed.  IDS. 
it  was  said  that  mere  personal  torts  whlcb  die 
with  the  party,  and  do  not  survive  to  his  per- 
sonal representative,  are  not  capable  of  passing 
by  assignment  in  bankruptcy. 

In  Wright  V.  First  Nat.  Bank,  18  Nat.  Bankr. 
Reg.  87,  it  was  cald  that  a  right  of  action  for 
torts  to  the  debtor's  person,  such  as  assault  and 
battery,  false  imprisonment,  malicious  prosecu- 
tion, libel,  and  slander,  do  not  pass  to  tbe  as- 
signee In  bankruptcy. 
Knffllsb  and  Irlab  cases. 

A  cause  of  action  for  a  personal  Injury  does 
not  pass  to  an  assignee  In  bankruptcy.  But  It 
seems  that  the  King  may  authorize  a  suit  for 
ravishment  of  ward. 

A  right  of  action  for  seduction  of  a  servant 
does  not  pass  to  the  master's  assignee  on  bis 
bankruptcy.  Howard  v.  Crowther,  8  Mees.  & 
W.  601.  5  Jur.  91. 

Where  after  the  appointment  of  an  assignee 
In  insolvency  the  assignor  brought  an  action  and 
recovered  damages  for  libel,  and  the  assignee 
applied  for  an  order  for  tbe  payment  of  the 
damages  Into  the  court  of  Queen's  bench,  or  in- 
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286,  holds  that  the  right  of  action  for  care- 
lessly and  negligently  setting  fire  to,  and 
burnin|;  up,  grass,  fences,  and  hay  upon  a 
farm,  is  assignable.  Vimont  v.  Chicago  d 
N,  W,  R.  Co.  64  Iowa,  613,  was  a  case  in 
which  there  was  an  assignment  of  the  right 
of  action  for  personal  injuries  to  a  resident 
of  Iowa,  by  a  nonresident;  and  the  question 
arose  as  to  the  validity  of  the  assignment, 
on  a  motion  to  transfer  the  case  to  the 
United  States  court;  and  the  court  held  such 
assignment  was  good,  on  the  strength  of 
Cray  v.  McCallister,  60  Iowa,  497.  Zog- 
haum  V.  Parker,  66  Barb.  241,  was  a  case  of 
false  imprisonment,  where  there  was  an 
agreement  to  secure  services  by  the  assign- 
ment of  a  verdict,  and  the  agreement 
was  held  good.  This  is  under  the  New 
York  Code,  under  which  champerty  and 
maintenance  do  not  exist.  Brady  v.' Whit- 
ney,  24  Mich.  154,  was  an  action  in 
trover,  brought  by  a  purchaser  of  a  me- 
lodeon  after  the  conversion,  and  the  ques- 
tion was  whether  this  sale  constituted  an  as- 
signment of  the  right  to  sue,  and  the  court 
held  that  a  right  of  action  in  trover  is  as- 
signable. Ch'ant  V.  Smith,  26  Mich.  201,  was 
a  case  holding  that  an  action  in  trover  for 
converting  timber  is  assignable.  Finn  v. 
Corbitt,  36  Mich.  318,  wa.s  a  case  holding 
that  a  right  of  action  for  trespass  to  prop- 
erty is  assignable.  Final  v.  Backus,  18 
Mich.  218,  was  a  case  in  which  the  court 
holds  that  a  riffht  of  actiou  for  conversion  of 
logs  is  assignable.  In  Brackett  v.  Ch'istoold, 
103  N.  Y.  425,  the  quesfion  involved  was 
whether  a  cause  of  action  growing  out  of 
a  false  annual  report  by  a  trustee,  affecting 
a  creditor,  and  giving  him  ah  action  under 
the  statute,  died  witTi  the  creditor;  and  it 
was  held  that  it  did.  This  question  was 
joined  with  a  charge  of  conspiracy  to  cheat 
and  defraud,  and  it  was  held  this  affected  a 
property  right,  and  survived.  Stewart  v. 
Houston  d  T.  C,  R.  Co.  02  Tex.  246,  was  a 
case  in  which  it  was  held  that  an  unliqui- 
dated claim  for  personal  injury  cannot  be 
assigned  by  the  party  injured  in  Texas.  The 
court  approves  Galveston,  U.  d  S.  A.  R.  Co. 


V.  Freeman,  57  Tex.  166,  and  holds,  as  there 
was  no  survival,  there  could  be  no  assign- 
ment of  the  action  for  personal  injuries.  In 
Galveston,  H.  d  8.  A.  R.  Co.  v.  Freeman,  57 
Tex.  166,  the  question  involved  waa  whether 
a  claim  against  a  railroad  company  for  kill- 
ing and  injuring  live  stock  could  be  assigned 
in  equity,  so  as  to  enable  the  assignee  to 
bring  suit  in  his  own  name,  and  the  coMrt 
held  that  personal  torts  are  not  assignable, 
but  that  claims  growing  out  of  and  aohering^ 
to  property  may  be  assigned.  In  Chouteai^ 
V.  Boughton,  100  Mo.  406,  the  question  in- 
volved was  whether  a  right  of  action  for 
trespass  to  realty  was  assignable,  and  the- 
court  held  that  it  was,  and  followed  the  caae 
of  Snyder  v.  Wabash,  St.  L.  d  P.  R.  Co.  Sd- 
Mo.  613.  This  latter  case  was  an  actiou 
brought  against  the  railroad  company  for 
killing  a  hog,  which  had  strayed  through  a 
defective  fence ;  and  it  was  held  that  such  a 
right  of  action  might  be  assigned,  as  it 
would  survive  the  death  of  the  owner  under 
the  Code. 

All  these  cases — and  many  others  might 
be  cited — sustain  the  principle  that  caiu»es 
of  action  for  injuries  to  property,  real  or  per- 
sonal, by  which  an  estate  is  diminished,  are 
generally  assignable.  On  grounds  of  publie 
policy,  the  sale  or  assignment  of  actions  for 
injuries  to  the  person  are  void.  The  law 
will  not  consider  the  injuries  of  a  citizen 
whereby  he  is  injured  in  nis  person  to  be,  a* 
-a  cause  of  action,  a  commodity  of  s.ile.  Or^ 
other  grounds,  assignability  is  not  leg-il.  In 
the  discussion  of  the  question  of  assigna- 
bility of  causes  of  action  for  torts,  courts^ 
have  usually  based  the  decisions  on  th& 
theory  that,  where  a  cause  of  action  sur- 
vived, it  was  assignable.  Is  that  the  sole- 
test?  Bispham,  Eq.  pp.  218,  219,  state:  '*So, 
too,  equity  will  not  recognize  assi^- 
ments  of  certain  species  of  property  which 
it  would  be  against  the  policy  of  the  law  to 
allow  the  owners  to  part  with.  These  are 
pensions  given  as  rewards  for  extraordinary 
services,  pay  or  half-pay  in  the  army,  the 
salaries  of  judges,  .  .  .  and  other  rev- 
enues and  emoluments  of  a  kindred  charac- 


to  the  Insolvent  court  for  the  benefit  of  the 
Insolvent,  the  motion  was  refused  as  the  assignee 
was  not  a  party  to  the  record.  DowIIng  ▼. 
Browne.  4  Ir.  C.  L.  Rep.  265. 

In  an  action  by  husband  and  wife  on  the  case 
for  words  spoken  of  the  wite,  the  damages  re- 
covered and  levied  by  the  sheriff  cannot  be  as- 
signed by  the  commissioner  in  bankruptcy  be- 
fore the  return  of  the  writ  and  after  the  money 
Is  levied.  Benson  v.  Flower,  W.  Jones,  215, 
Cro.  Car.  166  and  176.  The  court  said  that  the 
money  Is  not  due  to  the  plaintiff  until  it  be  paid 
to  him  and  none  may  discharge  the  record  but 
the  plaintiff,  and  It  ought  to  be  delivered  to  him 
who  may  acknowledge  satisfaction  upon  the 
record. 

In  Hancock  v.  Caffyn,  8  BIng.  358.  1  Moore 
it  S.  521.  it  was  said  that  a  right  of  action  for 
an  injury  to  the  person  does  not  pass  to  an  as- 
signee in  bankruptcy. 

In  Beckham  v.  Drake.  8  Mees.  &  W.  846,  It 
was  said  that  a  right  of  action  for  damages  for 
torts  committed  towards  the  bankrupt's  person 
or  reputation  clearly  does  not  pass  to  the  as- 
signee. 

In  Brewer  v.  Dew,  11  Mees.  &  W.  625,  1  Dowl. 
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A  L.  383.  12  L.  J.  Exch.  N.  S.  448,  7  Jur.  953, 
It  was  said  by  Abinger,  C.  B..  that  an  action 
for  assault  or  for  seduction  did  not  pass  to 
the  assignee  of  a  bankrupt. 

In  Drake  v.  Beckham,  11  Mees.  &  W.  815,  12 
L.  J.  Exch.  N.  S.  486,  7  Jur.  204,  It  was  said 
that  a  right  of  action  for  assault  and  battery, 
or  for  slander,  or  for  the  seduction  of  a  child 
or  servant,  or  personal  injury  arising  out  of 
breach  of  contract  to  marry,  does  not  pass  to 
the  assignee  of  a  bankrupt. 

In  Howard  v.  Crowther,  8  Mees.  A  W.  601,  5- 
Jur.  01,  it  was  said  that  an  assignee  in  bank- 
ruptcy can  maintain  no  action  for  libel,  al- 
though the  injury  occasioned  thereby  to  the 
man's  reputation  may  have  been  the  sole  caase 
of  liils  bankruptcy. 

'*^The  grantee  of  the  KInic  brought  writ  of 
ravishment  of  ward  where  the  ravishment  and- 
marrlage  were  before  the  grant :  and  so  it  Is 
agreed  by  the  court,  that  the  King  may  grant 
a  chose  in  action,  and  that  the  grantee  upon, 
this  may  maintain  action.  Thel.  Dig.  19.  lib. 
I,  chap.  21,  f.  12.  cites  5  E.  4,  8."  8  Vln.  Abr. 
pp.  157,  158.  I.  T. 
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ier,  which  reasoiu  of  state  require  should 
remain  always  for  the  benefit  of  the  person 
to  whom  they  were  originally  given."  Yet 
in  all  those  cases  any  balance  unpaid  at  the 
time  of  death  would  survive  to  the  personal 
representative,  but  the  right  of  assignment 
is  precluded  on  principles  of  public  policy. 
Pomeroy,  in  his  work  on  Equity  Jurispru- 
dence, says  (vol.  8,  8  1275) :  "It  becomes 
important,  then,  in  fixing  the  scope  of  the 
equity  jurisdiction,  to  determine  what  things 
in  action  ma^  thus  be  legally  assigned.  The 
following  criterion  is  universally  adopted: 
All  things  in  action  which  survive  and  pass 
to  the  personal  representatives  of  a  decedent 
creditor  as  assets,  or  continue  as  liabilities 
against  the  representatives  of  a  decedent 
debtor,  are,  in  general  thus  assignable.  All 
which  do  not  thus  survive,  but  which  die 
with  the  person  of  the  creditor  or  of  the 
debtor,  are  not  assignable.  The  first  of 
these  classes,  according  to  the  doctrine  pre- 
vailing throughout  the  United  States,  in- 
cludes all  claims  arising  from  contract,  ex- 
press or  implied,  with  certain  well-defined 
exceptions,  and  those  arising  from  torts  to 
real  or  personal  property,  and  from  frauds, 
deceits,  and  other  wrongs,  whereby  an  es- 
tate, real  or  personal,  is  injured,  diminished, 
or  dunaged.  The  second  class  embraces  all 
torts  to  the  person  or  character  where  the 
injury  and  damage  are  confined  to  the  body 
and  the  feelings;  and  also  those  contracts, 
often  implied,  the  breach  of  which  produces 
only  direct  injury  and  damage,  bodily  or 
mentally,  to  the  person,  such  as  promises  to 
marry,  injuries  done  by  the  want  of  skill  of  a 
medical  practitioner,  contrary  to  his  implied 
undertaking,  and  the  like;  and  also  those 
<»ntracts,  so  long  as  they  are  executory, 
which  stipulate  solely  for  the  special  person- 
al services,  skill,  or  knowledge  of  a  contract- 
ing party."  Here  is  a  distinction  clearly 
-drawn  between  injuries  to  property  and  in- 
juries to  the  person.  This  distinction  rests 
•on  a  sound  principle.  If  a  person  receives  in- 
jury to  his  person  through  negligence  of  an- 
other, by  our  statute  ( 9  1*^3,  chap.  3) ,  the  ac- 
tion therefor  survives.  By  chapter  70,  where 
death  results  from  such  injuries  caused  by 
such  negligence  of  another,  the  action  still 
survives,  but  is  brought  for  the  exclusive 
benefit  of  the  widow  and  the  next  of  kin. 
The  administrator  cannot  recover  damages 
for  the  estate,  and  at  the  same  time  recover 
for  the  exclusive  benefit  of  the  widow.  Stat- 
utes like  chapter  70  are  in  force  in  most  of 
the  states.  Mav  a  person  injured  assign 
the  cause  of  action  immediately  after  his  in- 
jury, and  thus,  in  case  of  his  death  from  that 
mjury,  legally  bar  a  recovery  by  the  e4min- 
istrator  for  the  exclusive  benefit  of  the 
widow  and  next  of  kin?  The  purpose  of 
chapter  70  is  to  benefit  the  widow  and  next 
of  kin.  If  an  assignment  on  the  basis  of 
the  survival  of  the  action  were  the  sole  test, 
then,  in  the  case  mentioned,  the  assignment 
would  be  valid.  But  the  very  purpose  of  the 
survival,  as  created  by  the  statute  is  for  the 
benefit  of  the  widow  and  next  of  kin,  which 
purpose  the  law  would  not  permit  to  be  de- 
feated. Whether  the  action  be  for  assault  and 
battery  or  for  injuries  oaused  by  the  negll- 
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genoe  of  another,  still  the  same  rule  obtains 
and  the  action  is  included  in  the  term  "ac- 
tions for  injuries  to  the  person."  The  pos- 
sible result  of  the  assignment  of  such  an  ac- 
tion would  be  that  the  purpose  of  the  law 
might  be  defeated.  Courts  hsye,  with  one 
exception,  steadily  held  that  an  action  for 
injuries  to  the  body  is  not  assignable.  These 
actions  did  not  survive  at  common  law,  but 
statutes  providing  for  such  survival  have 
had  their  birth  since  the  passage  of  Lord 
Campbell's  act,  in  1846,  which,  oy  chapter 
70  of  our  Revised  Statutes,  is  substantially 
adopted.  If  such  actions  are  held  assigna- 
ble, on  the  sole  ground  of  survival,  then  an 
assignee  in  bankruptcy  or  for  the  benefit 
of  creditors  would  take  the  cause  of  action. 
This  principle,  that  actions  for  personal 
injuries  are  not  assignable,  is  well  sustained 
by  authority.  In  Rice  v.  Stone,  1  Allen, 
566,  it  was  held  that  an  assignment  of  a 
claim  for  personal  injuries  is  void,  althouj^h 
made  after  verdicty.but  before  judgment,  in 
an  action  to  recover  damages  for  such  in- 
jury. The  court  says:  '*Such  claims  were 
not  assignable  at  common  law.  On  the  con- 
trary, a  possibility,  right  of  entry,  thiiig  of 
action,  cause  of  suit,  or  title  for  condition 
broken,  could  not  be  granted  or  assigned 
over  at  common  law.  .  .  .  But  this 
ancient  doctrine  has  been  greatly  relaxed. 
Commercial  paper  was  first  made  assignable 
to  meet  the  necessities  of  commerce  and 
trade.  Courts  of  equity  also  interfered  to 
protect  assignments  of  various  choses  in  ac- 
tion; and,  after  a  while,  courts  of  law  rec- 
ognized the  validity  of  such  assignments, 
and  protected  them,  oy  allowing  the  assignee 
to  use  the  name  of  the  assignor  for  enforcing 
the  claim  assigned.  And,  at  the  present 
day,  claims  for  property  and  for  torts  done 
to  property  are  generally  to  be  regarded  as 
assignable,  especially  in  bankruptcy  and  in- 
solvency. 'Diere  may  be  some  exceptions  to 
this  doctrine,  but  they  need  not  be  discussed 
here.  But,  in  respect  to  all  claims  for  per- 
sonal injuries,  the  questions  put  by  Lord  Ab- 
inger  in  Howard  v.  Orotothcr,  8  Mees.  A  W. 
603,  are  applicable:  'Has  it  ever  been  con- 
tended that  the  assignees  of  a  bankrupt  can 
recover  for  his  wife's  adultery,  or  for  an  as- 
sault? How  can  they  represent  his  aggra- 
vated feelings?'  And  we  may  add  the  broad- 
er inquiry — Has  any  court  of  law  or  equity 
ever  sanctioned  a  claim  by  an  assignee  to 
compensation  for  wounded  feelings,  injured 
reputation,  or  bodily  pain,  suflfered  by  an  as- 
signor? There  were  two  principal  reasons 
why  the  assignments  above  mentioned  were 
held  to  be  invalid  at  common  law.  One  was 
to  avoid  maintenance.  In  early  times,  main- 
tenance was  regarded  as  an  evil,  principally 
because  it  would  enable  the  rich  and  power- 
ful to  oppress  the  poor.  This  reason  has  in 
modern  times  lost  much,  but  not  the  whole, 
of  its  force.  It  would  still  be  in  the  power  of 
litigious  persons,  whether  rich  or  poor,  to 
harass  and  annoy  others  if  they  were  al- 
lowed to  purchase  claims  for  pain  and  suffer- 
ing, and  prosecute  them  in  courts  as  assign- 
ees. And  as  there  are  no  counterbalancing 
reasons  in  favor  of  such  purchases,  growing 
out  of  the  convenience  of  business,  there  is 
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no  good  ground  for  a  change  of  the  law  in 
respect  to  such  claims.  The  other  reason 
is  a  principle  of  law  applicable  to  all  as- 
signments,— that  th«y  are  void  unlesB  the  as- 
signor has  either  actually  or  potentially  the 
thing  which  be  attempts  to  assign.  A  man 
cannot  g^ant  or  charge  that  which  he  has 
not.  .  .  .  Most  of  the  cases  in  which  the 
right  to  assign  this  class  of  claims  has  been 
discussed  have  been  assignments,  under  the 
statutes  of  bankruptcy  or  insolvency.  Much 
of  the  discussion  has  therefore  related  to  the 
construction  of  these  statutes,  but  the  nature 
of  the  claims  bus  also  been  regarded  as  an 
objection  to  their  being  assignable.  In 
some  cases  the  question  has  been  discussed 
without  reference  to  such  statutes.  In 
Prosser  v.  Edmonds,  1  Younge  &  C.  Exch. 
481,  it  was  held  that  a  bare  right  to  file  a 
bill  in  equity  for  fraud  was  not  assignable. 
Lord  Chief  Baron  Lyndhurst  remarked  that 
courts  of  equity  had  relaxed  the  ancient  rule 
as  to  the  assignment  of  choses  in  action,  but 
only  in  the  cases  where  something  more  than 
a  mere  right  to  litigate  has  been  assigned.' 
This  constitutes  a  very  important  limita- 
tion." This  case  was  followed  in  Linton  t. 
Hurley,  104  Mass.  353;  in  Coughlin  v.  New 
York  C.  4  E.  /?.  R.  Co.  71  N.  Y.  446,  27  Am. 
Rep.  75,  one  having  a  claim  against  a  rail- 
road company  for  personal  injuries  accepted 
an  offer  from  certain  attorneys  to  take  the 
claim  for  oolleetion,  and  divide  the  recovery. 
Afterwards  the  railroad  company,  with  no- 
tice of  the  attorneys'  interest  in  the  cause  of 
action,  settled  with  the  claimant,  and  se- 
cured a  release.  In  holding  that  the  release 
was  a  bar  to  the  action  for  negligence,  and 
that  the  attorneys  could  not  demand  that 
the  action  proceed  so  that  they  might  have 
the  benefit  of  their  agreement,  the  court 
says:  "So,  if  the  cause  of  action  before 
judgment  be  in  its  nature  assignable,  the 
owner  of  it  may  assign,  and,  by  agreement, 
create,  legal  and  equitable  interests  therein; 
and  such  agreements  may  now  be  made  with 
his  attorneys,  as  well  as  with  other  persons; 
and  when  such  interests  have  been  created, 
and  notice  given  of  them,  they  must  be  re- 
spected. But  .  .  .  when  tlie  cause  of 
action  is  like  this,  such  as  by  its  nature  is 
not  assignable,  the  party  owning  it  cannot, 
by  any  agreement,  give  his  attorney  or 
other  person  any  interest  rJierein," — citing 
People,  Stanton,  v.  Tioga  Common  Pleas,  19 
Wend.  73,  and  Pulver  v.  Harris,  62  Barb. 
600,  52  N.  Y.  73.  To  the  Fame  effect  is  Chi- 
cago &  A,  R.  Co,  V.  Maker,  91  111.  314.  The 
only  exception  to  this  rule  is  the  case  of 
Vimont  v.  Chicago  d  -V.  W.  R,  Co,  69  Iowa, 
29G,  which  has  l>een  followed  by  other  cases 
in  that  state.  VVe  do  not  think  the  reason- 
ing on  which  thene  decisions  are  based  is 
sound,  and  we  decline  to  follow  them. 

The  second  proposition  to  be  determined 
is:  Is  a  contract  b^  which  the  person  in 
whose  name  the  action  i^  brought,  and  to 
whom  it  belongs,  restricted  from  compromis- 
ing or  settling  such  claim  because  of  a  con- 
tract to  that  effect?  In  other  words,  is  such 
a  contract  valid  and  binding?  The  law  does 
not  discourage  settlements  in  cases  for  per- 
sonni  injuries.  Whether  a  cause  of  action  ex- 
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ists,  and  if  so  its  nature  and  amount  are- 
fax'ts  always  involved  in  uncertaiiuty,  and  a 
defendant  has  a  right  to  buy  his  peace.  The 
plaintiff  has  a  right  to  compromise  and  avoid 
the  anxiety,  resulting  from  a  cause  pending 
to  which  he  is  a  party.  Any  contract  where- 
by a  client  is  prevented  from  settling  or  dis- 
continuing his  suit  is  void,  as  such  agree- 
ment would  foster  and  encourage  litigation. 
Lewis  V.  Lewis,  15  Ohio,  715;  Ellwood  v. 
Wilson,  21  Iowa,  523;  Foster  v.  Jack,  4 
Watts,  334;  Boardmun  v.  Thompson,  25 
Iowa,  487 ;  Greenhood,  Pub.  Pol.  p.  474 ;  JJii- 
her  V.  Johnson   (Minn.)   70  N.  W.  805. 

We  will  not  extend  this  opinion  by  a  die- 
cussion  of  other  questions  raised. 

The  decree  of  the  Superior  Court  of  Oook 
County,  and  the  judgment  of  the  Appellate 
Court  of  the  First  District,  are  each  re- 
vci'sed,  and  the  cause  is  remanded,  with  di- 
rections to  dismiss  the  bill. 

CrolSf  J.)  dissenting: 

As  I  do  not  a^ree  with  a  majority  of  the 
court  in  the  opinion.  I  have  concluded  to 
state  my  views  of  the  case. 

When  a  decree  pro  oonfesso  has  been  en- 
tered affsinst  a  party,  he  cannot,  on  error, 
allege  uie  want  of  testimony  or  the  ineufl^- 
ciency  of  the  evidence  tlie  court  may  have 
heard;  but  the  party  has  the  right  to  oon- 
test  the  sufficiency  of  the  allegauona  of  the 
bill,  and  insist  that  the  averments  of  the  bill 
do  not  justify  the  decree.  Oault  v.  Hoag- 
land,  25  III.  268.  By  a  demurrer  all  ma- 
terial allegations  well  pleaded  are  admitted. 
The  same  rule  may  be  applied  when  there  is 
a  default.  The  question  then  presented  by 
this  record  is  whether,  conceding  the  aver- 
ments of  the  bill  to  be  true,  they  are  suffi- 
cient to  authorize  the  decree  rendered  by  the 
court.     It  is  alleged  in  the  bill  that  the  com- 

Slainant  was  an  attorney  at  law ;  that  Mary 
tutler  had  received  certain  personal  in- 
juries through  the  negligence  of  the  defend- 
ant, while  she  was  exercising  due  care,  the 
nature  and  character  of  whicn  injuries  were 
fully  stated ;  that  Mary  Butler  had  a  cause 
of  action  against  said  railroad  company,, 
and  desired  the  services  of  the  complainant, 
as  an  attorney  to  prosecute  her  case  against 
the  railroad  company;  that  thereupon  a 
written  contract  was  entered  into,  as  fol- 
lows: "Whereas,  on  or  about  the  7th  day 
of  July,  A.  D.  1891,  Mrs.  Mary  Butler  re- 
ceived certain  personal  injuries  through  asr 
accident  caused  by  the  negligence  of  certain, 
employees  of  tfte  North  Chicago  Street- 
Railroad  Company,  and  desires  to  enforce 
payment  of  damages  for  said  injury,  without 
advancing  attorney's  fees  therefor:  It  is 
agreed  by  and  between  said  Mrs.  Mary  But^ 
ler  and  L.  M.  Ackley,  attorney  at  law,  that 
said  Ackley  shall  take  exclusive  charge  of 
said  matter,  and  prosecute  such  parties  aa 
he  may  deem  liable  for  said  injuries,  and  be- 
gin and  prosecute  diligent  1>  to  final  settle- 
ment such  suits  or  legal  proceedings  as  he 
may  deem  necessary,  and  shall  receive  for 
his  services,  under  this  contract,  a  sum  eaual 
to  one  half  of  the  grof^s  amount  recovered  or 
received  on  account  of  said  injuries;  and,  te 
secure  pasrment  of  said  fee,  the  said  Mrs. 
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ICary  BuUer  hereby  assinis  to  said  Ackley 
and  hiB  assigns  one  half  of  said  right  of 
action,  and  agrees  to  assign  in  proper  legal 
form,  in  writing,  upon  request,  one  half  of 
any  verdict  or  judgment  >^hich  may  be  had 
or  recovered  by  reason  of  said  accident  and 
injury,  court  costs  and  actual  necessary  ex- 
penses to  be  advanced  by  Mrs.  Mary  Butler, 
who  also  agrees  not  to  compromise  or  settle 
said  claim,  or  to  have  any  dealings  with  any 
person  in  reference  thereto  other  than  said 
attorney.  In  the  event  of  a  settlement  of 
said  claim  before  the  aforesaid  case  is  on 
trial  caJl,  the  charge  for  services  shall  be 
less  than  one  half,  in  proportion  to  the  work 
done  up  to  the  date  of  such  settlement," — 
signed  and  sealed  by  the  parties,  September 
2,  1891.  It  is  then  alleged  that  on  the  3d 
day  of  September,  1891,  Ackley  commenced 
a  suit  in  the  circuit  court  of  Cook  county 
against  the  railroad  company,  to  recover 
damaces  for  the  injuries  sustained,  and  for  a 
period  of  two  and  one  half  years  complain- 
ant spent  much  time  and  rendered  mueh 
service  in  preparing  said  cause  for  trial  (set^ 
ting  out  the  services  in  detail) ;  that  finally 
the  cause  was  reached  on  the  calendar,  and 
eomplainant  caused  the  same  to  be  set  down 
for  trial ;  that,  while  on  the  trial  docket,  the 
railroad  company,  without  the  knowledge  or 
consent  of  complainant,  settled  the  cause 
with  Mary  Butler,  procured  the  cause  to  be 
called  up  out  of  its  order,  and  had  a  judg- 
ment entered  therein  in  favor  of  Mrs.  But- 
}^T.  against  the  railroad  company,  for  $3,- 
750  and  costs,  which  sum  was  paid  to  Mrs. 
Butler,  and  she  satisfied  the  ludgment  of 
record.  That  prior  to  the  making  of  said 
settlement  and  payment  of  $3,750,  to  said 
^lary  Butler,  said  North  Chicago  Street- 
Railroad  Company  had  full  knowledge  and 
notice  of  said  contract  in  writing  of  the  em- 
ployment of  associate  counsel,  and  of  the 
services  rendered  as  aforesaid,  and  of  com- 
plainant's riffhts  under  said  contract,  and 
that  the  said  settlement  was  made  for  the 
fraudulent  purpose  of  preventing  complainant 
from  obtaining  compensation  for  his  work  in 
behalf  of  said  Mary  Butler :  that  said  North 
Chicago  Street-Railroad  Company  and  said 
Mary  Butler  have  each  refused  to  pay  com- 
plainant the  amount  so  due  him  for  services, 
and  said  Mary  Butler  has  informed  com- 
plainant that  she  has  none  of  the  money  so 
paid  in  settlement;  that  Mary  Butler  is,  as 
complainant  believes,  wholly  insolvent. 

The  rule  seems  to  be  ^uite  well  established 
by  the  authorities,  leavmi*  out  of  view  ques- 
tions of  public  policv,  that  all  causes  of  ac- 
tion which,  under  the  law.  survive,  are  as- 
signable. The  test,  therefore,  by  which  to 
determine  whether  things  in  action  are  as- 
signable, seems  to  be  to  ascertain  whether 
the  claim  or  demand  survives  upon  the  death 
of  the  party,  or  dies  with  him.  In  North  v. 
Turner,  9  Serg.  ft  R.  244,  which  was  an  ac- 
tion of  trespass  for  carrying  away  goods, 
the  plaintiff  was  offered  as  a  witness.  Tlie 
objection  was  interposed  that  he  was  inter- 
ested and  incompetent,  to  which  it  was  re- 
plied that  he  had  assigned  his  claim;  and 
the  court  held  Uiat  as  the  right  of  action, 
under  the  statute,  passed  to  the  personal 
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representatives,  it  was  assignable.  In  the 
decision  of  the  case  the  court  said:  "There 
arc  undoubtedly  some  injuries  which  so  pe- 
culiarly adhere  to  the  person  of  him  who 
has  suffered  them  as  to  preclude  an  assign- 
ment of  his  claim  to  compensation  for  them  so 
as  to  make  him  a  witness ;  such,  for  instance, 
as  slander,  assault  and  battery,  criminal 
conversation  lyith  the  party*8  wife,  and  many 
others  that  might  be  mentioned.  The  right 
to  compensation  for  any  of  these  would  not 
pass  by  a  statute  of  l>ankruptcy  or  an  as- 
signment under  the  insolvent  acts,  nor  could 
it  be  transmitted  to  executors  or  adminis- 
trators. But  this  does  not  hold  with  respect 
to  a  trespass  committed  against  the  party 'r« 
goods,  the  remedy  for  which  survives  to  the 
personal  representative  bv  the  statute  4 
Edw.  III.  clmp.  7,  which  clearly  shows  that 
such  cause  of  action  is  separable  from  the 
person  of  the  owner.  .  .  .  The  subject- 
matter  of  the  demand,  therefore,  being  clear- 
ly assignable,  the  objection  on  that  ground 
cannot  be  sustained."  Bunker  v.  Oreen,  4S 
111.  243,  was  an  action  of  trespass  de  honia 
asportatis,  pending  which  plaintiff  died; 
and  it  was  held  that  the  cause  of  action  sur- 
vived under  the  statute  4  Edw.  III.  chap.  7, 
and  that  the  personal  representative  might 
be  substituted  as  plaintiff.  Moreover,  actions 
for  personal  injuries  survive  under  para- 
^apn  122  of  our  statute,  entitled  "Admin- 
istration of  Estates,"  which  declares:  ''In 
addition  to  the  actions  which  survive  by  the 
common  law,  the  following  shall  also  sur- 
vive: Actions  of  replevin,  actions  to  re- 
cover damages  for  an  iniury  to  the  person 
(except  slander  and  libel),  actions  to  re- 
cover damages  for  an  injury  to  real  or  per- 
sonal property,  or  for  the  detention  or  con- 
version of  personal  property,  and  actions 
against  officers  for  misfeasance,  malfeasance, 
or  nonfeasance  of  themselves  or  their  depu- 
ties, and  all  actions  for  fraud  or  deceit." 
See  also  Hurd*s  Rev.  Stat.  P.  812,  chap.  70. 
In  Tyson  v.  McOuineaSy  25  Wis.  656.  whidi 
was  an  action  of  trespass,  it  was  held  that 
all  actions  of  tort  which  survive  may  be  as- 
signed. The  same  rule  is  announced  in  Jor- 
dan V.  Crillenf  44  N.  H.  424.  Pomeroy  on 
Remedies  and  Remedial  Rights  (9  146) 
says:  "Whatever  things  in  action  will  sur- 
vive and  pass  to  the  personal  representatives 
of  a  decedent  as  assets  of  or  liabilities 
against  an  estate  are  assignable  by  the  di- 
rect act  of  the  parties;  while  those  things  in 
action  which  will  not  thus  survive  and  pass 
to  the  personal  representatives  of  a  decedent 
are  not  assignable.*'  And  in  S  147:  ''The 
criterion,  therefore,  by  which  to  judge  of  the 
assignability  of  things  in  action,  is  to  ascer- 
tain whether  the  demand  survives  upon  the 
decease  of  the  partv,  or  dies  with  him." 

Under  the  authorities  cited,  it  seems  plain 
that  a  right  of  action  for  personal  injuries 
is  assignable.  Hawk  v.  A  me^it,  28  III.  App. 
392,  is  a  case  in  point.  There,  as  appears^ 
Hawk  had  been  injured  on  a  railroad,  and 
claimed  damages  for  his  injury:  and,  being 
anxious  to  institute  an  action  against  the 
railroad  company,  he  entered  into  a  contract 
with  one  Ain^nt,  a  lawyer,  to  give  him  one 
half  of  whatever  amount  might  be  recovered 


192 


Illinois  Suprbmb  Coubt. 


Dec., 


for  hiB  services  in  comnieiicing  and  prosecut- 
ing the  action.  Ament  oommeDoed  a  suit 
«gain9t  the  railroad  company,  and  recovered 
a  judgment  in  the  circuit  court  for  $1,900. 
The  railroad  company  appealed  to  the  appel- 
late court,  where  the  iuogment  was  affirmed. 
The  company  appealed  from  the  judgpnenit  of 
the  appellate  court  to  thj»  court,  where  the 
judgment  was  ultimately  affirmed.  While  the 
eause  was  pending  in  this  court,  Hawk  sold 
and  assigned  the  jud|^ment,  in  writing,  to 
one  O'Connor;  and,  after  the  judgment  was 
affirmed  in  this  court,  the  judgment  was  paid 
to  the  clerk  of  the  circuit  court,  where  it  was 
rendered.  0'Ck>nnor  claimed  the  money,  and 
the  attorney  claimed  one  half  of  the  judg- 
ment under  the  agreement  he  had  with  Hawk. 
The  appellate  court  sustained  the  agreement 
Ament  made  with  Hawk,  and  held  that  the 
agreement  amounted  to  an  equitable  assiffn- 
ment.  In  Vimont  v.  Chicago  d  N,  W.  R.  Uo. 
60  Iowa,  296,  the  supreme  court  of  Iowa  held 
that  a  cause  of  action  for  a  personal  injury 
waA  assignable,  and  the  assignee  might  miun- 
tain  an  action  in  his  own  name.  It  is 
there  said:  "It  may  be  conceded  for  the 
purposes  of  this  case,  we  think,  that  a  claim 
for  damages  arisinj^  out  of  a  personal  tort, 
and  having  its  origin  where  the  common 
law  is  in  force,  is  not  assignable  before 
being  reduced  to  judgment.  ^  The  ground 
upon  which  it  is  held  that  such  claim  is 
not  assignable  is  that  it  is  a  mere  personal 
claim  in  favor  of  the  injured  party,  and 
that  it  does  not  become  a  part  of  his  es- 
tate, or  descend  to  his  representatives,  but 
terminates  at  his  death ;  and  consequently  it 
had  no  value  which  can  be  so  estimated  as  to 
form  a  consideration  for  a  sale,  and  there  is 
in  it  no  element  of  property  to  make  it  tlie 
subject  of  a  grant  or  assignment.  See  Rice 
V.  Stone,  1  Allen,  566;  People,  Stanton,  v. 
Tioga  Common  Pleas,  19  Wend.  73.  The 
contract  ofa«si^nmentof  such  claims  between 
parties  otherwise  competent  to  contract  is 
void  at  common  law,  then,  not  because  of  any 
incapacity  of  the  parties  to  enter  into  the 
contract,  but  because  the  claim  itself  is  not 
the  subject  of  contract.  Under  the  statutes 
of  Iowa,  however,  such  claims  are  given  a 
character  entirely  different  from  that  sus* 
tained  by  them  when  arising  under  the  com- 
mon law.  They  arenotmerely  personal  claims 
in  favor  of  the  parties  sustaining  the  injur- 
ies, and  they  do  not  terminate  with  their 
death,  but  become  a  part  of  their  estates  and 
descend  to  their  representatives,  and  actions 
thereon  may  be  maintained  by  the  represen- 
tatives." See  also  Vimont  v.  Chicago  £  N,  W, 
R.  Co,  64  Iowa,  518.  In  Final  v.  Backus,  18 
Mich.  218,  where  trover  was  brought  to  re- 
cover for  logs  which  the  defendant  had  ob- 
tained by  trespass,  the  court,  in  deciding  the 
case,  said:  "The  position  is  that  the  right 
of  action  for  a  tort  is  not  the  subject  of  as- 
signment; and  this  we  understand  to  be  the 
general  rule.  [Citing  authorities.]  But 
this  rule  applies  only  to  those  torts  which 
arc  merely  personal,  and  which,  on  the  death 
of  the  person  wronged,  die  with  him;  while 
torts  for  taking  and  converting  personal 
property,  or  for  an  injury  to  one's  estate, 
and  generally  all  such  rights  of  action  for 
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tort  as  would  survive  to  the  personal  repre- 
sentatives, may,  it  seems,  be  assigned,  so  as 
to  pass  an  interest  to  the  assignee  which  he 
can  enforce  by  suit  at  law.  [Citing  North 
V.  Turner,  9  Serg.  A  R.  244;  Butler  v.  New 
York  d  E.  R.  Co,  22  Barb.  110;  and  Purple 
V.  Hudson  River  R,  Co.  4  Duer,  79.]" 

Numerous  cases  have  been  cited  by  counsel 
for  the  railroad  company  which  they  claim 
hold  a  different  view, — that  a  right  of  ac- 
tion for  personal  injuries  is  not  assignable. 
The  first  case  cited  is  Chicago  6  A.  R.  Co.  v. 
Maker,  91  III.  314.  In  that  case  one  Maher 
owned  certain  property  on  the  Chicago  river, 
and,  while  so  owning  the  property,  the  rail- 
road company  erected  a  pier  m  the  river  op- 
posite his  property,  upon  which  a  bridge  was 
constructed.  Sometime  after  the  erection  of 
the  pier,  Maher  sold  the  property  to  his  wife, 
and,  after  she  obtained  title,  she  sued  to  re- 
cover damages  caused  by  the  erection  of  the 
pier.  It  was  held  that,  as  Maher  owned  the 
land  when  the  pier  was  erected  which  caused 
the  alleged  damage,  the  right  of  action  was 
in  him,  and  the  right  to  sue  for  damages  was 
not  transferred  to  his  wife  by  the  subsequent 
conveyance  to  her.  Expressions  may  be 
found  in  the  opinion  in  that  case  which 
might  seem  to  sustain  the  view  of  the  ap- 
pelTant,  but  the  decision  in  that  case  has  no 
bearing  on  the  question  involved  in  this. 
The  theory  of  that  case  Is  that  the  owner, 
at  the  time  of  the  damage,  is  entitled  to  re- 
cover, not  only  for  the  present,  but  all  fu- 
ture, damages;  and  a  recovery  by  the  owner 
is  a  bar  to  any  future  nrtion.  Norton  v. 
Tuttle,  60  111.  130,  has  also  been  cited.  In 
that  case  it  was  held  that  the  bare  right  to 
file  a  bill  in  equity,  growing  out  of  the  per- 
petration of  a  fraud  on  a  party,  is  not  as- 
signable. Prosser  v.  Edmonds,  1  Tounge  A 
C.  Exch.  481,  and  Illinois  Land  d  Loan  Co. 
V.  Speyer,  138  111.  146,  lay  down  the  same 
doctrine.  Rice  v.  Stone,  1  Allen,  566,  has 
also  been  cited,  and  is  much  relied  upon. 
In  that  case  the  supreme  court  of  Massachu- 
setts did  hold  that  at  common  law  a  claim 
for  injuries  to  tlie  person  is  not  assignable. 
Coughlin  v.  New  York  C,  d  H,  R,  R,  Co.  71 
N.  Y.  444,  27  Am.  Rep.  75,  has  also  been 
cited ;  but  in  New  York,  at  the  time  the  case 
was  decided,  a  right  of  action  to  recover 
damages  for  personal  injuries  did  not  sur- 
vive. A  few  other  cases  have  been  cited,  but 
it  will  not  be  necessary  to  refer  to  them  here. 
It  may  be  conceded  that  there  are  cases,  as 
i^tce  V.  Stone,  1  Allen,  566,  and  People,  Stan- 
ton, V.  Tioga  Common  Pleas,  19  Wend.  73, 
which  held  that  a  cause  of  action  for  person- 
al injuries  is  not  assignable;  but  I  regard 
the  decided  weight  of  authority  the  other 
way.  If  the  cause  of  action  in  the  case  un- 
der consideration  was  merely  personal, — one 
which  could  not  survive  the  party  injured, 
but  would  die  with  him, — ^I  would  have  no 
hesitation  in  holding,  as  was  done  in  Rice 
V.  Stone,  1  Allen,  566,  and  People,  Stanton, 
V.  Tioga  Common  Pleas,  19  Wend.  73,  that  the 
cause  of  action  could  not  be  assigned  to  a 
tliird  party.  But  such  is  not  the  case.  Under 
our  statute,  as  has  been  seen,  an  action  to  re- 
cover damages  for  pcrsoraJ  injuries  sur- 
vives; and,  being  possessed  of  that  import- 
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ant  element,  no  reason  is  perceived  why  an 
action  of  that  character  may  not  be  assigned 
in  the  same  way  and  with  like  effect  as  an 
action  of  debt,  composed  of  various  items,  or 
as  an  action  to  recover  damages  for  breach 
of  contract.  I  do  not  wish  to  be  understood  as 
Miying  that  an  assignee  of  a  cause  of  action 
for  personal  injuries,  or  any  other  tort,  may 
maintain  an  action  in  his  own  name;  but 
I  do  say  that  the  cause  of  action  may  be 
transferred  by  assignment,  so  that  the  as- 
signee may  be  the  equitable  owner  of  the 
imuse  of  auction,  with  power  to  prosecute  to 
final  judgment  in  the  namo  of  the  assignor, 
and  collect  and  receipt  for  the  judgment 
when  rendered. 

It  is  also  claimed  that  the  agreement 
flouffht  to  be  enforced  violates  the  rule 
against  maintenance  and  is  champertous.  It 
will  be  observed  that,  by  the  terms  of  the 
contract,  the  attorney,  Acklcy,  was  to  receive 
for  his  services  one  half  of  the  amount  to 
to  recovered ;  but,  by  the  express  terms  of  the 
agreement^  court  costs  xtnd  necessary  ex- 
penses were  to  be  advanced  by  Mary  Butler. 
To  make  out  a  case  of  champerty,  it  is  not 
•uAlitfnt  to  show  that  a  part  of  the  thing  re- 
covered was  paid  or  agreed  to  be  paid  as  an 
attorney's  fee.  It  must  also  be  snown  that 
tb%  costs  and  expenses  of  the  suit,  or  some 


gart  of  them,  are  paid  or  agreed  to  be  paid 
y  the  attorney.  West  Chicago  Park  Comrs. 
V.  Coleman,  108  111.  601.  This  is  tlie  rule 
established  in  tlie  case  cited,  and  also  in 
Thompson  v.  Reynolds,  73  111.  12,  and  Phil- 
lips V.  South  Park  Comrs,  119  111.  637.  Un- 
der the  law  as  declared  in  these  cases,  the 
objection  to  the  contract  is,  in  my  opinion, 
not  well  taken. 

It  is  said  in  the  argument  that  the  agree- 
ment is  not  an  assignment  of  any  part  o?  the 
fund  to  be  recovered,  but  is  a  mere  promise  to 
pay  a  sum  equal  to  one  half  of  the  amount 
recovered.  I  do  not  so  regard  the  contract. 
The  contract  is  one,  as  I  understand  it,  by 
which  an  equitable  assignment  is  made  of 
one  half  of  whatever  amount  may  be  recov- 
ered. When  the  judgment  was  rendered,  the 
railroad  company  luid  notice  of  appellee's 
rights  in  the  judgment;  and  having  paid 
over  the  money  to  Mary  Butler,  with  notice 
of  appellee's  rights,  it  was.  in  my  opinion, 
liable  to  appellee  for  the  amount  of  nis  in- 
terest in  the  judgment. 

JMIaipnader,  J.:  I  concur  in  the  views  ex- 
pressed by  Mr.  Justice  Crais* 

Rehearing  denied  February  8,  1898. 
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Jack  DAWSON. 

(06  Ark.  129.) 

1.  Tlie  rlffbt  of  possession  of  property 
•old  under  foreclosure  of  a  mortgage, 
inring  the  year  allowed  by  statute  for  re- 
iemptlon.  Is  In  the  parcbaser,  where  the  mort- 
gage transfers  the  title  leaving  only  an  equity 
of  redemption  In  the  mortgagor,  and  the  stat- 
Qte  Is  silent  as  to  the  right  of  possession  aft- 
er sale. 

2.  The  rtffbt  of  redemption  from  a  sale 
vnder  foreclosure  of  a  mortffaffe  is 
■rtTcn  by  the  Arkansas  statute  In  every  case, 
and  Is  not  limited  to  sales  at  a  second  offer- 
ing required  by  the  statute  because  a  bid  of 
two  thirds  the  appraised  value  of  the  prop- 
erty wss  not  received  at  the  first  offering. 

\Battle,  J.,  and  Bunn,  Oh.  J.,  dissent,) 

(March  12,  1808.) 

A  PPEAL  by  defendant  from  a  judgment  of 
A.  the  Circuit  Court  for  Lee  County  in  fa- 
vor 01  plaintiff  in  an  action  brought  to  re- 
co^er  possession  of  certain  real  estate.  Re- 
versed. 

Statement  by  Riddick,  J.: 

This  action  wa«  brought  in  the  Lee  cir- 
cuit court  by  a^ellee,  Jack  Dawson,  against 
the  appellant,  F.  C.  Danehower,  to  recover 

Noris. — This  case  should  be  considered  In  con- 
oectloii  with  Fields  v.  Danehower  (Ark.)  43  L. 
R.  A.  519. 
44  L.  R.  A. 


Eossession  of  6  acres  of  land  !n  Lee  county. 
^aneho\ver  filed  an  answer  alleging  that  he 
was  the  owner  of  sa^id  land,  and  denying  the 
right  of  Dawson  to  recover  possession  there- 
of. The  evidence  at  the  trial  showed  that 
the  land  in  controversy  was  in  1888  owned 
by  F.  Trunkey,  who  sold  the  tract  of  land, 
of  which  that  in  controversy  was  a  part,  to 
Dawson  and  certain  other  parties,  and  eke- 
«»ut>€d  a  deed  conveying  the  land  to  them. 
Dawson  and  the  other  vendees  agreed  to  pay 
$1,361.85  for  the  land.  To  secure  the  pav- 
ment  of  this  sum,  they  executed  and  de- 
)ivered  to  R.  D.  Griffis,  as  trustee,  a  deed  ot 
trust  conveying  said  land  to  him,  with  power 
of  sale,  providing  that,  if  default  was  mado 
in  the  payment  of  the  debt,  the  trustee 
should  take  immediate  possession,  and,  after 
advertisement,  sell  the  same  to  the  highest 
bidder,  and  execute  and  deliver  to  the  pur- 
chaser proper  deeds  conveying  the  land  to 
him.  Dawson  took  possession  of  the  land  un- 
der hiB  purchase,  but  paid  no  portion  of  tlie 
purchase  price.  F.  Trunkey  died,  and,  the 
purchase  money  not  having  been  paid,  the 
.truijtee,  on  the  16th  of  April,  1805,  sold  the 
land  under  the  power  contained  in  the  deed; 
nnd  at  the  sale  it  was  purchased  by  the  heirs 
of  Trunkey  for  the  sum  of  $900,  leaving  a 
balance  of  the  purchase  price  amounting  to 
over  $G00  unpaid.  Shortly  aft>er  the  sale 
the  trustee  executed  his  deed  conveying  said 
land  to  the  heirs  who  had  purchased;  and 
they  sold  the  land  to  appellant,  Duneliower, 
tor  the  sum  of  $650,  one  half  of  which  he 
paid  in  cash.  They  executed  a  written 
13 
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a^eement  to  convey  the  land  to  him  upon 
the  payment  of  the  remainder  of  the  pur- 
chase money,  and  authorized  him  to  take 
poesesBiou  of  the  land,  and  Danehower  took 
posseseion  before  the  expiration  of  the  year 
allowed  to  redeem.  There  is  a  conflict  in  the 
evidence  an  to  whether  he  obtained  the  same 
peaceably,  by  consent  of  Dawson,  or  forcibly 
took  possession.  The  court,  in  effect,  in- 
Btructpd  the  jury  thsft,  during  the  period  al- 
lowed for  reaemptioci,  appellee,  the  grantor 
in  the  deed  of  trust,  was  entitled  to  the  pos- 
session of  the  mortgaged  premises.  The 
finding  and  judgment  were  in  favor  of  plain- 
tiff. 

Messrs,  MoCvllooh  A  MoCitllooh,  for 
appellant : 

This  is  an  action  of  ejectment,  and  the 
plaintiff  must  recover,  if  at  all,  on  the 
strength  of  his  own  title  and  right  of  pos- 
seBsi(Mi. 

Apel  T.  Kelsey,  47  Ark.  413. 

A  mortgage  conveys  the  fee,  the  legal  title 
vesting  in  the  mortgagee  (or  trustee)  while 
the  equity  of  redemption  remains  in  the 
grantor. 

Fiiegerald  t.  Beehe,  7  Ark.  310 ;  Kannadif 
V.  McCarron,  18  Ark.  166;  Reynolds  v.  Ifeu) 
Orleans  Canal  d  Bkg.  Co.  30  Ark.  520 ;  Terry 
T.  Rosell,  32  Ark.  478;  Coldcleugh  v.  John- 
son, 84  Ark.  312;  Ringo  v.  Woodruff,  43  Ark. 
469;  Whittington  v.  Flint,  43  Ark.  504,  51 
Am.  Hep.  572;  Jones,  Mortg.  §§  19,  667,  66S, 
702,  703;  Pingrey,  Chat.  Mortg.  8  826;  Wat- 
ford v.  Oates,  57  Ala.  290. 

The  statutes  allowinff  redemption  do  not 
change  the  relations  of  the  parties  towarl 
the  property  or  each  other,  save  in  the  one 
particular  that  the  mortgagor  has  the  priv- 
ilege of  redemption. 

This  right  cannot  be  likened  to  the  statu- 
tory redemption  from  an  execution  sale  or  a 
tax  sale,  for  in  both  of  these  cases  the  stat- 
uses expressly  provide  that  there  shall  be 
no  conveyance  to  the  purchaser  until  the  ex- 
piration of  the  period  for  redemption,  and 
the  legal  title  does  not  pass  until  there  is  a 
conveyance. 

It  is  analogous — ^nearer  so  than  any  other 
kind  of  redemption — to  the  right  of  an  in- 
fant to  redeem  from  tax  sale. 

The  minor's  right  to  redeem  is  not  an  es- 
tate in  the  lands,  but  only  a  statutory  privi- 
lege to  defeat  the  pmchaser's  title  within  a 
limited  time. 

Bender  v.  Bean,  52  Ark.  132;  Craig  v. 
Flanagin,  21  Ark.  319. 

The  grantors  waived  the  ri^lit  of  redemp- 
tion after  sale  by  the  stipulation  in  the  face 
of  the  deed. 

Jones,  Mortg.  9§  1542  et  seq, 

Mr,  James  P.  Brown,  for  appellee : 

Purchasers  at  foreclosure  sales  have  no 
right  to  possession  of  the  land  until  the  re- 
demption year  expires. 

Wood  V.  Holland,  57  Ark.  198. 

The  object  of  the  statute  is  to  aid,  not  the 
man  of  wealth,  who  has  various  means  of 
raising  money  for  redemption  and  all  other 
purposes,  but  the  ordinaiy  farmer  debtor, 
who  regards  his  mortgaged  premises  ae  his 
means  of  a  livelihood,  and  which  he  would 

44  L.  R.  A. 


redeem  as  a  continued  means  for  that  pur- 
pose. 

See  Dembitz,  Land  Titles,  bottom  p.  76t>, 
footnotes  247,  248. 

The  legal  title  does  not  vest  in  the  pur- 
chasers  until  the  period  allowed  for  redemp- 
tion has  expired. 

Jones,  Mortg.  5th  ed.  §  1051  &;  Buchan- 
an V.  Reid,  43  Minn.  172;  Meeker  Count j^ 
Bank  v.  Young,  51  Minn.  254;  Standish  t. 
Voiherg,  27  Minn.  175. 

A  mortgagor  cannot  waive  the  equity  of 
redemption  by  stipulation  in  the  mortgage 
itself. 

Jones,  Mortg.  9  251 ;  3  Pom.  Eq.  Jur.  171 ; 
Locke  V.  Palmer,  26  Ala.  312 :  Brown  v.  Cfaff- 
ney,  28  111.  149;  Baugher  v.  Merryman,  32 
Md.  185. 

Messrs,  Norton  A  Peirett,  amioi 
curicB, 

The  statute  is  as  foUows:  ''S  6111.  At 
all  sales  of  personal  or  real  property  under 
mortgages  or  deeds  of  trust  in  this  state, 
such  property  shall  not  sell  for  less  than  two 
thirds  of  the  appraised  value  thereof.  Pro- 
vided, if  the  property  shall  not  sell  at  first 
offering  for  two  thirds  of  the  amount  of  the 
appraisement,  then,  in  case  of  personal  prop- 
ort}',  another  offering  may  be  made  sixty 
days  thereaftet,  and  in  case  of  real  property, 
another  offering  may  be  made  in  twelve 
months  thereafter,  at  which  offering  the  sale 
shall  be  to  the  highest  bidder  without  refer- 
ence to  the  appraisement;  and,  provided, 
real  property  sold  thereunder  may  be  re- 
deemed by  the  mortgagor  at  any  time  with- 
in one  year  from  the  scue  thereof  by  payment 
of  the  amount  for  which  said  property  is 
sold,  together  with  10  per  cent  interest  there- 
on and  cost  of  sale." 

The  language  of  the  enactment  furnishes 
no  warrant  for  putting  upon  it  a  construc- 
tion which  would  authorize  a  red^nption 
when  the  sale  was  made  at  the  first  offering 
tor  two  thirds. 

No  word  can  be  found  which  evinces  in  the 
blightest  a  legislative  intent  that  the  pur- 
chaser at  such  a  sale  should  not  at  once  re- 
ceive his  deed,  and  thereby  be  vested  with 
title  and  right  of  possession. 

The  right  of  redemption  (from  the  sale  as 
distinguished  from  redeeming  from  mort- 
gage) is  a  privilege,  not  an  estate. 

Powers  v.  Andrews,  84  Ala.  289 ;  Bender  y. 
Bean,  52  Ark.  132. 

Riddiok,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  action  of  ejectment  brought  by 
a  grantor  in  a  deed  of  trust  against  one 
holding  under  the  purchaser  of  the  premiscit 
at  a  sale  made  by  virtue  of  the  power  con- 
tained in  the  deed.  The  land  was  purchased 
at  tlie  sale  by  the  heirs  of  the  beneficiary  in 
the  trust  deed.  The  trustee  executed  a  deei 
conveying  the  land  to  them,  and  they  sold 
to  the  defendant  in  this  case.  The  grantor 
has  not  offered  to  redeem,  and  the  question 
presented  for  our  consideration  is  whether, 
as  against  the  puixhaser  under  the  power 
contained  in  the  deed,  the  grantor  is  entitled 
to  t^e  possession  of  the  mortgaged  premises 
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during  the  statutory  period  allowed  for  re- 
demption. 

This  deed  of  trust  being  executed  to  secure 
a  debt,  was,  in  legal  effect,  only  a  mortgage. 
Turner  v.  Watkina,  31  Ark.  429.  But  in  this 
state  the  legal  title  passes  by  the  mortgage 
to  the  mortgagee,  subject  to  be  defeated  by 
ibe  performance  of  the  conditions  of  the 
mortgage.  Whitiington  v.  Flint,  43  Ark. 
604,  51  Am.  Rep.  572;  Ringo  v.  Woodruff, 

43  Ark.  469;  Fitzgerald  v.  Beehe,  7  Ark.  310, 
46  Am.  Dec.  285.  As  the  debt  secured  by 
the  deed  in  this  case  was  past  due  and  un- 
paid, if  the  mortgagee  had  taken  possession 
of  the  mortgaged  premises  without  a  sale  it 
is  plain  from  the  cases  just  cited  that  the 
mortgagor  could  not  maintain  ejectment 
against  him,  or  those  holding  under  him, 
without  first  paying  or  offering  to  pay  the 
debt  secured  by  the  mortgage.  And  certain- 
ly it  cannot  be  said  that  the  sale  of  the 
premises  made  under  the  power  contained  in 
ibe  deed  revested  tbe  title  in  the  grantor, 
M  as  to  empower  him  to  bring  ejectment, 
and  recover  possession  of  the  mortgaged 
premises,  without  offering  to  redeem  or  pay 
any  portion  of  the. mortgage  debt.  The  pur- 
pose of  this  sale  was  to  cut  off  tbe  equity  of 
redemption  possessed  by  the  grantor,  and, 
hut  for  the  statute  giving  the  right  of  de- 
demption  after  sale,  the  grantor  after  such 
talc  would  have  had  no  further  interest  of 
any  kind  in  said  land.  The  statute  confers 
upon  the  grantor  the  right  to  redeem  at  any 
time  within  one  year  after  the  sale  under 
the  mortgage  or  deed  of  trust,  but  upon  the 
question  of  possession  it  is  silent.  It  does 
not  confer  or  att^npt  to  confer  upon  the 
grantor  any  right  to  the  possession  of  the 
premises  during  the  period .  allowed  for  re- 
demption. Sandels  A  H.  Dig.  $  5111.  Who, 
then,  had  the  right  to  the  possession  of  the 
premises  during  the  statutory  period  al- 
lowed for  redemption?  The  mortgagee  has, 
after  the  sale,  no  lien  upon  the  land  by  vir- 
tue of  the  mortgage,  and  no  right  to  take 
possession  for  any  unpaid  balance  of  the 
debt;  for  the  mortgage  is  discharged  by  tlie 
pale,  and  the  rights  of  the  mortgagee,  as  to 
tbe  land,  pass  to  the  purchase;r.  After  the 
sale,  and  during  the  period  allowed  for  re- 
demption, ''the  purchaser  at  the  sale  takes 
the  place  of  the  mortgagee."  Dailcy  v.  ^45- 
hott,  40  Ark.  276.  But  there  is  this  differ- 
ence between  tlie  position  of  the  mortgagee 
in  possession  and  that  of  a  purchaser :  The 
possession  of  the  purchaser  is  after  the  sale, 
when  the  foreclosure  has  already  taken 
place,  and  when  only  the  statutory  right  of 
redemption  remains  to  the  mortgagor.  In 
the  case  of  Ruckman  v.  Aator,  9  Paige,  517, 
Chancellor  Walworth,  speaking  of  the  rights 
of  a  purchaser  at  a  foreclosure  sale  when  the 
statute  permitted  the  mortgagor  to  redeem, 
raid  that  the  purchaser  "was  in  the  same 
bituation  as  a  moil^agee  in  possession  aft- 
er a  decree  for  a  strict  foreclosure,  previous 
to  the  expiration  of  the  time  allowed  by  such 
decree  for  the  redemption  of  the  premises. 
There  in  case  the  mortgage  money  mentioned 
in  the  decree,  with  tlie  interest  thereon,  is 
not  paid  within  the  time  limited  for  that 
purpose,   the  equity   of   redemption   is   for- 
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ever  barred,  and  the  mortgage  will  be  per- 
mitted to  retain  the  rents  and  profits  which 
he  has  received  subsequent  to  such  decree. 
But  if  the  redemption  takes  place,  as  au- 
thorized by  the  decree,  the  mortgagee  must 
relinquish  the  possession  to  the  owner  of  the 
equity  of  redemption,  and  must  aoooun/t  to 
him  for  the  rents  and  profits,  of  the  prem- 
ises while  he  held    the  possession."    Now, 
without  stopping  to  consider  whether  this 
extract  from  the  opinion  of  the  learned  chan- 
cellor gives  a  correct  view  of  the  law  con- 
cerning strict  foreclosures,  we  think  it  illus- 
trates the  position  of  a  purchaser  holding 
under  a  mortgage  sale  during  the  year  al- 
lowed by  our  statute  for  redemption.     Such 
a  purchaser  occupies  a  double  cnaracter  and 
may  come  to  be  treated  either  as  a  mort- 
gagee in  possession  or  as  the  holder  of  an 
absolute  title,  depending  upon  whether  there 
has  been  a  redemption  or  not    To  speak 
more  accurately,  he  holds  as  purchaser,  but 
if  there  be  a  redemption,  his  rights  will  be 
determined  by  treating  him  as  a  mortgagee 
to  the  extent  of  the  price  paid  by  him.    If 
the  mortgagor  redeems,  the  defeasible  title 
of  the    purchaser    is  abrogated.    The    pur- 
chaser will  then,  for  the  purpose  of  redemp- 
tion, be  treated  as  a  mortgagee  in  possession, 
and  will  be  entitled  to  the  price  paid  by  him,, 
with  interest,  and  must  account  for  the  rents- 
and  profits.     But,  if  no  redemption  is  made,, 
then  at  the  end  of  the  period  allowed  for  re- 
demption the  title  of  tne  purdiaser  becomes, 
absolute;  and  when  the  conveyance  is  made 
it  relates  back  to  the  time  of  the  sale,  and  he 
can  retain  the  reufts  and  profits  received  by 
him  subsequent  to  the  sale.     So  it  seems  to 
us  that  in  order  to  recover  possession,  and 
call  the  purchaser  to  account  for  the  rents 
and    profits,    the  mortgagor   must  redeem. 
Ruckman  v.  Astor,  9  Paige,  517;  Lathrop  v. 
Nelson,  4  Dill.    194;    Dailey  v.    Abbott,  40 
Ark.  276;    Burk    v.  Bank   of   Tennessee,   3 
Head,  680 ;  Champion  v.  Hinkle,  45  N.  J.  Eq. 
162;  Childress  v.  Monette,  54  Ala,  317;  Pow- 
ers V.  Andrews,  84  Ala.  289. 

We  do  not  find  any  decision  of  this 
court  in  conflict  with  the  conclusion  at  which 
we  have  arrived;  but  there  are  expressions 
in  Wood  V.  Holland,  57  Ark.  198,  and  in 
Dailey  v.  Abbott,  40  Ark.  276,  vfh^  are 
cited  as  sustaining  the  opposite  view.  But 
it  must  be  remembered  that  those  were  cases 
in  which  redemptions  were  made.  Taking 
those  cases  in  connection  with  the  facts  upon 
which  they  were  based,  and  tlie  questions  de- 
termined, we  find  very  little  m  either  of 
them  from  which  .we  should  wish  to  dissent ; 
hut  we  do  not  feel  called  upon  to  discuss 
those  cases,  because  in  each  of  them  a  re- 
demption has  been  made,  and  the  question 
whether  the  mortgagor  was  entitled  to  the 
possession  when  no  redemption  was  made 
was  not  before  the  court.  In  this  case  the 
mortgaged  property  did  not  sell  for  enough 
to  satisfy  the  mortgage  debt,  by  several  hun* 
dred  dollars.  It  was  purchased  by  the  cred* 
i tor  or  beneficiarv  in  the  deed  of  trust,  who 
received  a  deed  from  the  trustee,  and  then, 
in  turn,  sold  to  the  appellant.  If  we  should 
hold  that  the  mortgagee,  and  not  the  pur- 
chaser, had  the  right  to  the  possession  dur* 
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ing  the  period  allowed  to  redeem,  the  result, 
so  far  as  this  ca6e  is  concerned,  would  be  the 
name;  for  the  appellant  holds  under  the 
mortgagee  or  trustee.  We  do  not  know  of 
any  decision  by  this  court  in  which  it  is 
taid  or  intimated,  in  a  case  such  as  we  have 
here,  where  the  mortgaged  premises  have 
9o\iX  for  less  than  the  mortgage  debt,  and 
where  the  mortgagor  is  not  offering  to  re- 
deem, that  he  may  still  take  from  the  mort- 
gagee, or  the  purchaser  from  him,  the  pos- 
nesaion  of  sucn  premises,  during  the  period 
allowed  for  redemption,  and  apply  the  rents 
and  profits  to  his  own  use,  and  allow  his 
debt  to  go  unpaid.  There  is  nothing  in  the 
d^d  91  trust  under  which  the  premises 
were  sold  in  this  case  that  prevents  the 
creditor  from  subjecting  the  use  of  the  prem- 
ises during  tbe  year  following  the  sale  t'> 
tlM  payment  of  his  debt.  On  the  contrary, 
i%  grants  to  the  trustee,  in  the  fullest  terms, 
the  power  to  take  possession  upon  default, 
and  to  sell  and  execute  a  deed  conveying  the 
title  to  the  purchaser.  Nor  do  we  find  in 
the  statute  which  gives  the  right  to  redeem 
^ytliing  that  would  justify  such  a  ruling. 
Our  statute  which  defines  the  rights  of  a  pur- 
ehaser  of  land  at  a  sale  under  execution  ex- 
pressly provides  that  no  conveyance  shall  be 
loade  to  the  purchaser,  or  possession  deliv- 
••red,  until  t^?  time  for  reoemption  has  ex- 
pired, but  tjiere  is  no  such  provision  in  this 
statute  regulating  sales  under  mortgages 
iind  deeds  of  thrust.  The  bare  right  to  re- 
deem is  given,  and  nothing  more.  To  hold 
that  this  statute  gives  the  mortgagor  the 
right  to  take  possession  of  the  premif»es,  and 
appropriate  the  rents  and  profits,  during  the 
year  allowed  to  redeem,  without  redeeming 
or  paying  any  portion  of  his  debt,  would,  it 
feems  to. us,  be  putting  something  in  the 
statute  not  authorized  by  its  language.  Be- 
fore this  statute  was  passed,  a  sue  and  con- 
veyance under  the  power  in  a  deed  such  as 
we  have  here  vested  an  absolute  title  in  the 
purchaser;  and  this  effect  should  still  be 
given  to  the  sale,  so  far  as  is  consistent 
with  the  purpose  of  the  statute  to  allow  a 
right  of  redemption.  If  the  sale  carries  the 
right  to  the  rents  and  profits,  the  purchas*) 
price  will  be  enhanced  to  that  extent,  and  the 
result  will  be  a  benefit  to  the  mortgagee,  and 
no  great  liarm  to  the  mortgagor,  as  the  in- 
creased price  goes  to  the  parent  of  his  debt, 
and,  if  Uiere  be  an  excess,  it  belongs  to  him. 
It  is  said  that  it  would  put  a  cloud  upon 
the  title  of  the  mortgagor,  to  have  a  deed 
executed  to  the  pi^rchaser  before  the  period 
of  redemption  expires.  If  this  were  true, 
the  redemption  would  annul  such  a  deed,  and 
the  mortgagor  has  his  remedy  to  remove  the 
cloud.  But  we  do  not  sec  that  there  is  any 
necessity  that  a  deed  should  be  executed  be- 
fore such  period  has  elapsed.  By  virtue  of 
the  legal  title  in  the  mortgagee,  the  pur- 
chaser can,  under  him,  take  and  hold  posses- 
sion against  the  mortgagor  until  the  year 
for  redemption  has  expired.  When  a  deed 
is  executed,  it  can,  we  think,  by  the  doctrine 
of  relation,  properly  be  held  to  take  effect 
from  the  day  of  sale.  Wagner  v,  Cohen,  6 
Gill,  97,  46  Am.  Dec.  660;  Lathrop  v.  Nelson, 
4  Dill.  194. 
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As  to  the  contention  of  counsel  who  appear 
as  amici  curiae,  that  the  right  of  redemption 
is  not  given  when  the  property  sells  at  the 
first  offering,  but  only  to  a  sale  at  the  sec- 
ond offering,  when,  on  account  of  a  failure 
to  bring  two  thirds  of  its  value  at  the  first 
offering,  the  sale  has  been  postponed,  we  are 
of  the  opinion  that  it  cannot  be  sustained. 
Uiere  may  be  some  ambiguity,  but,  taking 
the  whole  act  together,  we  feel  convince! 
that  the  right  to  redeem  applies  to  all  sales 
iinder  mor&ages  or  deeds  of  trust.  If  the 
object  of  allowing  the  right  to  redeem  was 
to  prevent  an  absolute  sale  of  prop- 
erty at  less  than  two  thirds  of  its 
value,  it  seems  strange  that  the  leeis- 
lature,  when  the  property  fails  to  bring  that 
amount  at  the  first  offering,  should  postpone 
the  sale  for  a  year,  and  then,  at  the  saie  on 
the  second  offering,  allow  another  year  in 
which  to  redeem,  without  ro^rd  to  whether 
the  property  at  the  last  sale  brought  mor? 
than  two  thirds  of  its  value  or  not.  If  the 
legislature  did  not  intend  to  allow  the  right 
to  redeem  from  a  sale  at  the  first  offering 
because  the  land  sells  for  two  thirds  of  its 
value,  we  feel  certain  that  it  would  not  have 
allowed  the  right  to  redeem  from  a  sa^e  at 
the  second  offering,  when  the  land  was  sold 
for  two  thirds  of  its  value,  or  over.  As  no 
distinction  in  this  respect  in  r^ard  to  the 
right  to  redeem  from  sales  at  the  second  of- 
fering is  made,  we  conclude  that  the  right 
to  redeem  was  intended  to  apply  to  all  sale?. 

Having  concluded  that  the  plaintiff  in  this 
oase  had  no  right  to  recover  the  possession 
of  the  mortgaged  premises  from  the  defend- 
ant without  redemption,  it  follows  that  the 
judgment  of  the  Circuit  Court  must  be  re- 
versed, and  the  cause  remanded  for  a  new 
trial,  and  it  is  so  ordered. 

Battle,  J.,  dissenting  t 

A  statute  of  this  state  provides  that  real 
property  sold  under  a  power  of  sale  in  deeds 
of  trust  and  mortgages  "may  be  redeemed 
by  the  mortgagor  at  any  time  within  one 
year  from  the  sale  thereof  by  payinent  of 
the  amount  for  which  said  property  is  sold, 
together  with  10  per  cent  interest  thereon 
and  cost  of  sale."  Under  this  statute,  is 
the  purchaser  entitled  to  the  possession  uf 
the  property  sold,  before  the  expiration  of 
the  time  for  redemption?  I  think  not.  in 
his  bid  for  the  property  sA  the  sale,  he  agrees 
to  pay  what  he  is  wilUiiff  to  give  for  it,  pro- 
vided it  is  not  redeemed,  ana  he  gets  it  at 
the  end  of  the  time  allowed  for  r^emption. 
As  a  full  and  complete  compensation  to  hi  in 
for  the  money  he  nas  paid  for  the  land,  the 
law  allows  the  amount  paid,  and  10  per  cent 
interest,  in  the  event  he  fails  to  acquire  ti- 
tle by  reason  of  redemption.  Until  the  time 
to  redeem  expires,  tlie  land  stands  as  se- 
curity to  him  for  this  amount  and  interest, 
in  default  of  the  payment  of  which  within 
the  year  after  the  sale  he  becomes  the  owner 
ol  the  land.  Until  then  he  has  only  an  in 
ohoate  title,  and  his  ri^ht  to  the  possession 
does  not  accrue  until  it  becomes  complete. 
He  is  consequently  not  entitled  to  the  pos- 
session within  the  one  year  allowed  to  re- 
deem. 
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The  purchaser  does  not  become  subrogated 
to  the  rights  of  the  mortgagee  against  the 
mortgagor.  He  is  entitled  to  the  land,  or 
the  return  of  his  money  with  interest,  and 
no  more.  The  mortgagee  is  entitled  to  ro- 
coTer  of  the  mortgagor  the  remainder  oi 
the  mortgage  debt  left  unpaid  after  the 
amount  received  on  account  of  the  sale  of 
th«  lands  has  been  deducted.  By  reason  ot 
this  unpaid  balance  the  purchaser  acquires 
no  rights.  All  the  rights  existing  by  virtue 
thereof  belong  to  the  mortgagee  or  his  as- 
sies. What  those  rights  are  is  not  neces- 
sary for  us  to  determine  in  this  case;  for 
appellant  had  no  right  to  the  land,  except 
that  acquired  by  the  sale  under  the  power 
contained  in  the  deed  of  trust,  and,  in  tak- 
ing possession  of  it,  he  was  not  acting  in  the 
n&me  of  or  for  the  trustee  or  benenciaries 


in  the  deed  of  trust,  for  the  purpose  of  en- 
forcing the  collection  of  the  balance  due  on 
the  mortgage  debt,  or  by  virtue  thereof,  but 
in  his  own  belialf.  This  debt  had  never  beea 
assigned  to  him,  and  he  therefore  had  no  au- 
thority by  virtue  thereof  to  assert  a  right  to 
the  possession  of  the  land  for  the  purpose 
of  appropriating  the  rents  and  profits  accru- 
ing tnerefrom  to  the  payment  of  the  debt. 
He  had  no  more  right  to  do  so  than  a  pur- 
chaser at  a  sale  under  an  execution  would 
have,  by  virtue  of  such  purchase,  to  collect 
the  balance  due  on  the  judgment  on  which 
the  execution  was  issued.  The  appellee  was, 
therefore,  during  the  time  allowed  for  re- 
demption, entitled  to  the  possession  of  the 
land,  as  against  appellant. 


Ch.  J.,  concurs  with  me. 
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STATE  of  Connecticut,   ex  rel.  Alfred  G. 

SOUTHED, 

V, 

Benjamin  F.  LASHAR. 

(71  Conn.  540.) 

A  -rote  of  a  elty  board  orer  -virlitcli  it  is 
tlio  maT'or'M  duty  to  preside,  on  a  mo- 
tion which  the  mayor  has  declared  out  of  or- 
der and  declined  to  put,  but  which  Is  there- 
upon pot  by  a  member  of  the  board  and  de- 
clared by  him  to  be  carried,  without  the  may- 
or's request  or  any  appeal  from  the  mayor's 
decision,  or  any  request  by  him  to  put  the 
motion,  Is  wholly  void,  althougb  four  of  the 
five  members  entitled  to  vote  have  cast  their 
votes  in  the  affirmative. 

{Hamersley,  J.,  dlsaenti.) 
(March  9,  1809.) 

BESERVATION  by  the  Superior  court  for 
Fairfield  County  for  the  opinion  of  the 
Supreme  Court  Of  Errors  of  an  information 
in  the  nature  of  a  quo  warranto  to  test  the 
validity  of  defendant's  claim  to  8u;t  as  street 
commissioner  under  an  alleged  appointment 
by  the  board  of  public  works.  Judgment  of 
anater. 

Statement  by  Andrews,  Ch.  J.: 
This  was  an  information  in  the  nature  of 
a  writ  of  quo  warranto.  It  sets  forth  that 
the  relator  was  on  the  10th  day  of  June, 
1898,  duly  and  regularly  elected  and  ap- 
pointed by  the  board  of  public  works  of  the 
city  of  Bridgeport  to  the  (}fiice  of  street  com- 
missioner 01  said  city;  that  he  accepted  said 
appointment,  and  on  the  18th  day  of  July, 
1898,  duly  qualified,  and  entered  upon  the 
duties  of  said  oflice;  that  the  defendant  on 
said  J  8th  day  of  July,  1898,  and  thence  oon- 

NoTB. — ^The  above  decision  determined  a 
novel  question  of  parliamentary  law.  As  to 
the  relation  of  a  presiding  officer  to  the  body 
over  which  he  presides,  see  also  State,  Chllds, 
T.  Klichll  (Minn.)  19  L.  R.  A.  779. 
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tinually  hitherto,  without  legal  warrant, 
claim,  or  right,  has  used  and  exercised,  and 
still  does  use  and  exercise,  the  several  pow- 
ers, duties,  and  privileges  belonging  to  said 
office  of  street  commissioner,  concerning 
which  said  powers,  duties,  and  privileges  the 
defendant  has  usurped,  and  still  does  usurp, 
at  said  Bridgeport,  to  the  p;reat  damage  and 

Srejudice  of  tne  rig'hts  of  the  said  city  of 
ridgeport  and  of  tne  relator.  The  defend- 
ant, not  denying  the  averments  of  the  infor- 
mation, alleged  that  he  had  not  at  any  time 
usurped  said  office ;  on  the  contrary,  that  he 
was  on  the  20th  day  of  May,  1898,  duly  and 
regularly  elected  and  appointed  by  the  said 
board  of  public  works  of  the  said  city  of 
Bridi^eport  to  the  office  of  street  commission- 
er for  the  period  of  one  yenr  from  said  date, 
and  until  his  successor  should  be  duly  chosen 
and  qualified ;  that  he  accepted  said  election, 
duly'aualified,  and  enterea  upon  the  duties 
of  said  office ;  and  that  by  virtue  of  the  said 
election  and  qualification  he  has  from  said 
day  continued,  and  still  continues,  to  act  as 
such  street  commissioner.  And  he  prayed 
that,  therefore,  the  said  office  and  its  priv- 
ileges be  adjudged  to  him.  There  was  a  hear- 
ing. The  court  made  a  finding  of  the  facts, 
and  leserved  the  case  for  the  consideration 
and  advice  of  this  court.  The  facts  neces- 
sary to  be  considered  in  giving  advice  in  this 
case  (condensed  from  the  finding)  are  these: 
The  charter  of  the  city  of  Bridgeport  has, 
since  its  earliest  organization,  provided  for 
the  existence  of  several  boards,  to  be  ap- 
pointed by  the  mayor.  One  of  these  was  a 
board  of  public  works,  to  consist  of  six  mem- 
bers. At  the  1895  session  of  the  general  as- 
sembly the  charter  was  wlioUy  revised.  This 
revised  charter  went  into  eff'ect  on  the  1st 
day  of  July,  1895.  It  provided  in  its  nine- 
teenth section  that  '^there  shall  continue  to 
be  a  board  of  public  works,  and  of  charities, 
each  of  which  shall  consist  of  six  members." 
The  members  held  office  for  three  years. 
The  appointments  were  so  arranged  that  two 
members  went  out  of  office,  and  two  new 
ones    were    appointed,    each    year     Other 
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boards  were  also  provided  for  in  the  charter. 
The  members  of  all  such  boards  were  to  be 
appointed  by  the  mayor.  Another  section 
provided  that  "the  mayor  shall  ex  offioio  be 
a  member  of  said  respective  boards,  but 
shall  have  no  vote  in  any  of  their  proceedings 
except  in  case  of  a  tie  vote.  He  shall  preside 
at  all  meetings  of  said  respective  boards  at 
which  he  may  be  present.  The  common 
council  of  said  city  had,  pursuant  to  author- 
ity given  by  the  charter,  passed  an  ordi- 
nance, "that  the  board  of  public  works  shall 
keep  or  cause  to  be  kept  an  accurate  and  cor- 
rect record  of  all  their  official  proceedings," 
etc.,  and  that  "they  shall  have  power  to  make 
needful  rules  and  regulations  for  the  con- 
duct of  the  business  and  affairs  of  said  depart- 
ment, and  for  the  control  and  regulation  of 
the  employees  thereof."  Acting  under  this 
ordinance,  the  board  of  public  works,  at  a 
meeting  held  in  May,  189fl,  adopted  a  body 
of  rules,  one  of  which  was  that  "the  board 
shall  during  the  month  of  May  in  each  year 
elect  a  president,  a  clerk,  a  street  commis- 
sioner, and  other  officers;  and  each  of  said 
officers  shall  hold  office  for  the  term  of  one 
year  from  the  date  of  such  election,  and  un- 
til his  successor  is  elected."  On  the  21st 
day  of  September,  1897,  the  board  repealed 
the  rules  of  May,  1896,  and  adopted  a  new 
body  of  rules,  namely: 

Sec.  1.  The  board  of  public  works  shall 
during  the  month  of  June  in  each  year  elect 
the  following  officers,  to  wit,  a  president,  a 
clerk,  a  street  commissioner,  a  superinten- 
dent of  bridges ;  and  each  of  said  officers  shall 
hold  office  for  the  term  of  one  year  from  the 
date  of  his  election,  and  until  his  successor 
sliall  be  elected. 

"Sec.  2.  The  clerk  of  said  board  shall 
keep  an  accurate  and  correct  record  of  all  the 
official  proceedings,  orders,  contracts,"  etc., 
"of  said  board,"  etc. 

Sections  6  and  7  prescribed  the  duties  of 
the  president  of  said  board,  viz.,  that  he  shall 
preside  at  all  meetings,  when  the  mayor  is 
not  present.  It  was  his  duty,  under  the 
rules  oi  the  board,  to  make  all  appointments 
of  committees  of  members  of  saia  board,  to 
which  standing  committees  was  referred  the 
busincES  coming  before  said  board  for  appro- 
priate action.  lie  was  also  empowered,  un- 
der the  rules,  to  call  meetings  of  the  board 
whenever  he  deemed  it  necessary. 

"Sec.  9.  No  motion  to  repeal  or  amend 
the  foregoing  rules  shall  be  entertained  by 
the  president  or  presiding  officer  of  the  board 
of  public  works,  unless  notice  of  such  repeal 
or  amendment  has  been  given  at  the  last  pre- 
ceding meeting,  unless  by  unanimous  con- 
sent of  all  members  present." 

For  the  year  following  the  1st  of  June, 
1897,  the  members  of  said  board  were  Mr. 
Downer,  Mr.  Pierce,  Mr.  Somers.  Mr.  Fergu- 
son, Mr.  Waterhouse,  and  Mr.  Thome.  On 
the  4tli  day  of  June,  1897.  Mr.  Somers  was 
elected  by  said  board  to  be  its  president.  He 
has  ever  since  continued  to  hold  said  office. 
At  a  meeting  of  said  board  duly  called  and* 
held  en  the  10th  day  of  May,  1898,— all  the 
members  being  present, — Mr.  Waterhouse 
gave  notice  tiiat  "at  the  next  meeting 
of  this  board  he  would  move  to  repeal  or 
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amend  the  rules  of  this  board  in  accordance 
with  such  rules."  At  the  next  meeting  of  the 
board,  duly  called  and  held  on  the  20th  day 
of  May,  1898, — all  the  members  being  pres- 
ent, and  the  mayor  being  present  and  presid- 
ingi — ^action  was  taken  as  follows:  "Mr. 
Waterhouse  presented  the  following:  'Ac- 
cording to  my  notice  to  this  board  at  the  last 
meeting,  I  hereby  offer  the  following  resolu- 
tion. Kesolved,  that  the  last  rules  adopted 
by  this  board  be,  and  the  same  are  hereby, 
repealed.'  Mayor  Taylor  ruled  that  the  res- 
olution was  not  in  order,  that  such  action 
was  illegal,  and  declined  to  put  the  motion. 
Mr.  Downer  raised  the  point  of  order,  that 
the  notice  given  by  Mr.  Waterhouse  at  the 
last  meeting  was  not  a  legal  notice,  under 
the  rules,  as  it  was  not  dellnite.  The  mayor 
sustained  tliis  point  of  order,  and  declined 
to  put  the  motion.  Mr.  Pierce  then  declared 
that,  as  the  mavor  declined  to  put  the  mo- 
tion, he  would  do  so  himself;  and  he  called 
for  a  rising  vote  on  the  adoption  of  the  mo- 
tion, which  resulted  as  follows:  In  the  af- 
firmative, Messrs.  Pierce,  Ferguson,  Thome, 
and  Waterhouse.  Mr.  Pierce  then  declared 
the  motion  carried.  Mr.  Downer  objected 
to  this  action,  claiming  tliat  it  was  illegal. 
Mavor  Taylor  instructed  the  clerk  not  to 
make  any  record  of  this  action,  as  it  was  il- 
legal. Mr.  Ferguson  moved  that  the  clerk 
be  directed  to  record  the  proceedings.  Mr. 
Pierce  called  for  a  rising  vote  on  the  motion, 
which  resulted  as  follows:  In  the  affiima- 
tive,  Messrs.  Pierce,  Ferguson,  Thome,  and 
Waterhouse.  Mr.  Pierce  declared  the  mo- 
tion carried.  The  board  then,  on  the  motion 
of  Mr.  Thorne,  proceeded  to  an  informal  bal- 
lot for  street  conunissioner,  by  a  rising  vote, 
called  for  by  Mr.  Pierce,  which  resulted  as 
follows:  Affirmative,  Messrs.  Pierce,  Fer- 
guson, Thorne,  and  Waterhouse.  The  clerk 
was  by  the  same  vote  directed  to  count  the 
ballots.  *  Result  of  ballot,  Benjamin  F. 
Lashar,  5.  The  board  then  voted,  bv  a  ris- 
ing vote, — the  motion  being  put  by  Mr. 
Pierce, — to  proceed  to  a  vote  by  a  formal  bal- 
lot for  street  commissioner,  and  it  resulted 
as  follows:  Affirmative,  Messrs.  Pierce, 
Ferguson,  Thorne,  and  Waterhouse.  Result 
of  ballot,  Benjamin  F.  Lashar,  3;  Jamea 
Hughes,  1.  Mr.  Pierce  declared  that  there 
was  no  choice,  and  another  ballot  was  taken, 
which  resulted  as  follows.  Benjamin  F. 
Lashar,  4.  Mr.  Pierce  declared  Mr.  Lashar 
elected  street  commissioner.  .  •  .  Mr. 
Taykir  the  mayor,  desired  the  clerk  to  enter 
on  the  record  his  formal  protest  against  all 
the  proceedings  in  which  Mr.  Pierce  acted 
as  chairman,  claiming  that  all  such  proceed- 
ings were  illegal.  Mr.  Downer  also  pro- 
tested on  the  .<iame  ground."  It  is  found 
that  at  said  meeting  Mr.  Somers,  the  presi- 
dent of  tlie  said  board,  was  not  requested  by 
Mr.  Pierce  or  either  member  of  the  board  tc 
put  said  motion,  and  that  said  Pierce  was 
not  requested  by  Mr.  Somers  to  put  said  mo- 
tions to  vote,  or  to  declare  said  vote,  or  act 
in  the  premises  ut  all. 

Messrs,  Canfleld  Sc  Jndson,  for  relator: 
The  election  of  respondent  in  BCay,  1890, 
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under  the  rules  adopted  for  that  purpose 
was  ill^al  and  void. 

If  tiie  term  contemplated  bv  the  chatter 
had  not  ended  in  May,  1890,  the  election  of 
a  street  oommissioner  for  the  incoming  board 
would  be  illegal. 

State,  Bournes,  ▼.  Meehan^  45  N.  J.  L.  189; 
State,  Haight,  y.  Loi;e,  30  N.  J.  L.  14;  Peo- 
ple, WiUiama,  v.  Reid,  11  Colo.  138. 

On  May  20,  1898,  a  meeting  of  the  board 
was  held,  and  the  mayor  was  present  and 
presiding. 

Mr.  Waterhouse  moyed  that  the  whole 
body  of  rules  be  repealed. 

Mr.  Downer  objected,  and  raised  the  point 
of  order,  that  the  motion  was  not  in  order. 
ThuB,  there  was,  under  parliamentary  rules, 
a  question  pending  that  required  the  ruling 
ana  decision  of  the  presiding  ofBoer.  To  de- 
cide the  question  pending  was  a  charter 
duty,  as  incident  to  his  power  and  right  to 
preside. 

His  decision  was,  that  the  motion  was  net 
in  order.  No  appeal  was  taken  from  this 
ruling,  and,  until  appealed  from  and  reversed 
by  the  votes  of  the  board,  it  was  the  law  for 
the  board. 

Gushing,  Law  A  Practice  of  Legislative 
Assemblies,  $  570. 

It  was  not  for  Mr.  Pierce  to  arbitrarily  de- 
cide whether  the  mayor's  ruling  was  correct, 
and  hr  had  no  legal  right  to  assume  the  func- 
tions of  the  presiding  officer. 

State,  Harty,  v.  Kirk,  46  Conn.  399;  1 
Beach,  Pub.  Corp.  8  266;  1  Dill.  Mun.  Corp. 
S  272;  Mechem,  Pub.  OIT.  8  183;  Paine, 
Elections,  8  395. 

It  was  the  clearest  and  baldest  kind  of 
usurpation  of  a  charter  right  for  Mr.  Pierce 
to  assume  that  office. 

Gushing,  Law  &  Practice  of  Legislative 
Assemblies,  8  124. 

Mr.  Pierce  was  not  the  de  facto  presiding 
officer.  He  was  an  intruder,  and  his  acts 
as  such  are  void. 

Fitchburg  B.  Co.  v.  Orand  Junction  R,  d 
Depot  Co.  1  Allen,  552;  Petersilea  v.  Stone, 
119  Mass.  465,  20  Am.  Rep.  335 :  Paine,  Elec- 
tions, 8  691. 

Meeere.  DeForest  A  Klein  and  Plielaa 
A  Phelaiif  for  respondent: 

The  city  charter  of  Bridgeport  provides 
that  the  board  of  public  works  shall  have 
power  to  appoint  a  street  commissioner  for 
the  period  of  ''one  year  and  until  another  is 
appointed  and  qualified  in  his  stead." 

In  no  place  does  it  appear  in  the  charter 
when  such  appointment  is  to  be  made,  such 
appointment  may  therefore  be  made  at  any 
tune  in  the  direction  of  the  board,  imme- 
morial custom  or  usa^e  of  preceding  boards 
to  the  contrary  notwithstanding. 

15  Am.  &  Eng.  Enc.  Law,  p.  1048;  Scott 
V.  Rogers,  31  N.  Y.  676;  Scribner  v.  Hollis, 
48  N.  H.  35;  27  Am.  &  Eng.  Enc.  Law,  p.  798. 

The  mayor,  who  wa.s  ew  officio  presiding 
officer,  under  8  17  of  the  charter,  failed  in 
liis  duty,  as  such,  in  refusing  to  place  the 
Waterhouse  resolution  of  repeal  before  the 
meeting;  he  was  the  servant  of  the  meeting, 
not  its  master.  His  position  did  not  em- 
power him  to  arbitrarily  cast  aside  any  reso- 
lutions germane  to  the  powers  and  duties  of 
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the  board.  His  duty  to  the  board  was  to  be 
patient  and  obedient;  to  be  the  instrument 
through  which  its  desires  were  to  be  mani- 
fested, and  to  give  utterance  to  its  will. 

Gushing,  Law  A.  Practice  of  Legislative 
Assemblies,  88  294-319;  DingtoaU  v.  De- 
troit, 82  Mich.  568. 

There  is  no  rule  of  law  forbidding  the  ma- 
jority, in  parliamentary  bodies,  to  impliedly 
suspend  or  repeal  any  or  all  rules  of  their 
own  making,  or  of  parliamentary  usage,  by 
taking  action  either  inconsistent  with  or  for- 
bidden by  such  rules  or  usage.  Every  pub- 
lic body  has  a  right  to  disregard  its  own 
rules  when  no  vested  interests  are  affected 
thereby. 

Hough  V.  Bridgeport,  57  Conn.  290;  Gush- 
ing, Law  k  Practice  of  Lf^islative  Assem- 
blies, 88  794,  1478;  State,  Cole,  y.Chapman, 
44  Conn.  601 ;  People,  Locke,  v.  Rochester,  5 
Lans.  15;  State,  Rylands,  v.  Pinkerman,  63 
Conn.  191,  22  L.  R.  A.  653;  Com.  v.  Lcenoas- 
ter,  5  Watts,  156;  1  Beach,  Pub.  Corp.  88 
296-300;  Bennett  v.  New  Bedford,  110  Msas. 
437. 

Mr.  Pierce  not  only  had  the  active  con- 
sent of  a  majority  of  the  members  of  the 
board  to  act  as  chairman  repealing  the  rules, 
but  the  passive  consent  of  Mr.  l£)mers,  the 
president  of  the  board,  who  by  his  silence 
throughout  the  proceedings  fully  assented  to 
the  a&  of  the  majority. 

Somers  v.  Bridgeport,  60  Conn.  527. 

Andrews,  Gh.  J.,  delivered  the  opinion  of 
the  court: 

The  information  charges  that  the  defend- 
ant has  usurped,  and  that  he  still  does 
usurp,  the  office  of  street  commissioner  of 
and  for  the  city  of  Bridgeport.  The  defend- 
ant admits  that  he  holdd  and  occupies  the 
said  office,  but  he  denies  that  he  has  at  any 
time  usurped  the  same.  On  the  contrary,  he 
insists  that  he  was  duly  and  legally  elected 
to  that  office,  and  that,  therefore,  he  may 
rightfully  have,  use,  and  enjo^  the  powers, 
privileges,  and  duties  pertaining^  to  the 
same.  In  substance,  the  question  upon 
which  the  advice  of  this  court  is  askea  is 
this:  Was  the  defendant  lawfully  elected 
to  the  office  of  street  commissioner  of  the 
city  of  Bridgeport  at  the  time  and  by  the 
proceedings  which  are  set  forth  in  the  find- 
ing T  In  answering  this  question,  some  sub- 
sidiary questions  must  be  considered. 

"An  important  feature  of  the  law  govern- 
ing quo  warranto  informations,  and  one 
which  most  distin^ishes  this  remedy  from 
ordinary  civil  actions  at  law,  is  that  the 

Eroeccutor  is  not  obliged  to  show  title  in 
imself,  to  sustain  the  action,  or  to  put  the 
respondent  upon  the  necessity  of  proving  his 
title  and  the  principle  is  well  established 
that  the  burden  rests  upon  the  respondent 
of  showing  a  g^od  title  to  the  office  whose 
functions  he  claims  to  exercise,  the  state  be- 
ing onlv  obliged  to  answer  the  particular 
claim  of  title  asserted.  ...  In  proceed- 
ings in  the  nature  of  a  quo  warranto,  the  ob- 
ject being  to  test  the  actual  right  to  the  of- 
fice, and  not  merely  a  use  under  color  of 
right,  it  is  incumbent  upon  the  respondent 
to  show  a  good  legal  title,  and  not  merely 
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a  colorable  one>  since  he  must  rely  wholly 
on  the  strength  of  his  own  title.  If  he  fails 
in  this  requirement,  judgn^ent  of  ouster  will 
be  given.'^  High,  Extr.  Legal  Rem.  §  629 : 
State,  Reiley,  v.  Chat  field,  71  Conn.  104; 
PeopUy  Judsorif  v.  Thacher,  55  N.  Y.  525,  14 
Am.  Rep.  312;  People,  Smith,  y.  Pease,  30 
Barb.  601.  The  city  of  Bridgeport  is  a  mu- 
nicipal corporation  created  oy  its  charter. 
It<3  charter  is  its  enabling  act,  and  indi- 
cates the  full  measure  of  its  powers.  Far- 
rell  V.  Winchester  Ave.  R.  Co.  61  Conn.  127. 
It  can  exert  its  powers  only  in  the  manner 
authorized  by  its  charter.  Head  v.  Provi- 
dence Ins.  Co.  2  Cranch,  127,  2  L.  ed.  229. 
The  city  can  do  no  act  nor  elect  an^  officer, 
except  it  is  authorized  to  do  so  by  its  char- 
ter. If  the  charter  points  out  a  particular 
wa^  in  which  any  act  is  to  be  done,  or  in 
which  an  officer  is  to  be  elected,  then,  unless 
these  forms  are  pursued  in  the  doing  of  any 
act,  or  in  the  electing  of  any  officer,  the  act 
or  the  election  is  not  lawful.  In  all  such 
cases  the  form  of  the  appointment  is  essen- 
tiaJ  to  its  validity.  Forma  dat  esse  rei. 
Farrell  v.  Bridgeport,  46  Conn.  191 ;  John- 
ston V.  Allis,  71  Conn.  217;  Xeto  Haven  v. 
Whitney,  36  Conn.  373 ;  District  of  Columbia 
V.  Bailey,  171  U.  S.  178,  43  L.  ed.  126. 

The  charter  of  the  city  of  Bridgeport  pro- 
vides for  certain  administrative  boards.  One 
of  these  is  the  board  of  public  works,  to  con- 
sist of  six  members  named  by  the  mayor. 
And  the  charter  prescribes  that  the  mayor 
shall,  ex  officio,  be  a  member  of  said  board, 
but  shall  have  no  vote,  except  in  case  of  a  tie, 
and  that  "he  shall  preside  at  all  its  meetings 
at  which  he  is  present."  These  provisions 
of  the  charter  make  the  mayor  an  essential 
constituent  of  the  board,  and  assign  to  him 
bv  express  command,  the  duty  to  preside  at 
all  its  meetings  at  which  he  is  present.  If, 
being  present  at  any  meeling,  ne  does  not 
preside,  then  the  board  is  not  organized  in 
the  manner  pointed  out  by  the  charter ;  and, 
although  all  the  members'  should  be  present, 
if  the  mayor,  being  present,  does  not  preside, 
it  would  be  but  an  irregular  assemblage  of 
persons,  unknown  to  the  charter,  and  whose 
act,  however  formally  gone  through  with  or 
however  carefully  written  out,  would  have 
no  validity  to  bind  the  city,  or  to  give  title 
to  any  appointee.  That  this  is  the  law  is 
made  clear  by  the  authorities  we  have  cited. 
The  ordinances  and  rules  made  pursuant  to 
the  authority  given  in  the  charter  provide 
for  tlic  office  of  a  street  commissioner,  to  be 
elected  by  the  board  of  public  works.  The 
proceedings  of  that  board  by  which  the  de- 
fendant claims  to  have  been  elected  to  the 
office  he  holds  are  set  forth  at  some  length 
in  the  Anding.  They  show  a  meeting  of  the 
members  of  the  board  at  which  the  mayor 
was  present  and  willing  to  preside, — indeed, 
at  which  he  sought  to  preside, — ^but  that 
certain  members  of  the  board  acted  irregu- 
larly, in  open  and  persistent  disobedience  to 
the  authority  and  rights  of  the  mayor  as  the 
presiding  officer  of  the  meeling,  and,  against 
nis  proi&t,  pretended  to  pass  and  to  an- 
nounce the  result  of  certain  votes.  It  wa3 
one  of  the  votes  of  these  members  while  so 
acting  irregularly  that  was  given  to  the  de- 
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fendant,  and  by  which  alone  he  can  claim  to 
be  elected.  As  to  these  votes,  the  proceed- 
ings recited  show  that  the  mayor  did  not  art 
as  presiding  officer  at  all.  Ue  did  not  put 
the  question.  He  did  not  declare  the  result. 
As  to  these  votes,  the  persons  who  took  part 
in  them  were  not  acting  according  to  the 
forms  nor  within  the  powers  conferred  by  the 
charter  on  the  boara  of  public  Works.  In 
the  case  of  Farrell  v.  Bridgeport,  46  Conn. 
101,  this  court  decided  that  in  the  appoint- 
ment of  a  policeman,  where  the  forms  and 
steps  prescribed  by  the  charter  had  not  been 
observed,  there  was  no  valid  appointment. 
The  office  of  street  commissioner  is  not  of 
less  importance  than  that  of  policeman.  In 
either  case  it  ie  a  question  of  charter  pouo  . 
What  the  charter  commands  must  be  obeyed, 
or  the  appointment  is  void.  In  the  claimed 
election  of  the  defendant  the  provisions  of 
the  charter  were  not  obeyed.  It  seems  to 
this  court  that  the  defendant  wa^;  not  ap- 
pointed to  the  office  of  street  commissioner 
of  the  city  of  Bridgeport  according  to  the 
provisions  of  the  charter  of  that  city. 

Counsel  for  the  defendant,  in  their  argu- 
ment in  this  court,  pass  over  the  charter 
powers  of  the  board  of  public  works  entirely. 
They  treat  the  case  as  one  depending  alone 
on  parliamentary  law  or  parliamentary  usage. 
They  say  that  bfiause  the  mayor,  as  the  pre- 
siding officer  of  the  board,  declined  to  en- 
tertain the  motion  made  by  Mr.  Waterhousr. 
any  member  might  put  the  motion  and  de- 
clare the  result,  and  that  the  action  so  taken 
is  lawful  and  binding  on  the  board,  to  th<r 
same  extent  as  if  the  motion  had  been  put 
by  the  presiding  officer.  They  make  a  some- 
what high-sounding  talk  to  the  effect  that 
the  presiding  officer  of  any  deliberative  board 
or  assembly  is  the  servant  of  the  body  over 
which  he  presides,  and  not  its  master,  and 
that,  if  a  presiding  officer  attempts  to  dom- 
inate the  assembly  or  to  thwart  its  will,  then 
any  member  may  act  in  the  place  of  the  pres- 
ident. As  an  abstract  proposition,  perhaps 
no  one  would  care  to  question  it.  So  far  a» 
the  facts  in  this  case  appear,  there  is  no  oc- 
casion to  admit  it  or  deny  it.  If  such  right 
exists,  it  is  analogous  to  the  right  of  revolu- 
tion,— a  right  to  be  exercised  only  when  all 
peaceful  and  regular  methods  have  been 
tried  and  exhausted.  Every  presumption 
must  be  in  favor  of  regular  action,  and 
against  irregularity.  Action  which  violates 
tlie  regular  rules  of  law  can  never  be  said 
strictly  to  be  lawful.  Such  action  is  ac- 
quiesced in  when  a  case  of  overmastering 
necessity  is  shoMm.  or  when  fundamentiu 
rights  are  endangered.  Nothing  of  that 
kind  appears  in  the  present  case.  Notliing 
is  shown  to  indicate  that  the  mayor,  as  pre- 
siding officer,  intended  or  desired  to  do  any- 
thing contrary  to  the  will  of  the  board;  In 
declining  to  entertain  the  motion  made  by 
Mr.  VVaterhouse,  and  in  sustaining  the  |>oint 
of  order  made  b^  Mr.  Downer,  he  was  acting 
very  clearly  within  the  lines  of  his  duty 
and  powers  as  the  presiding  officer.  His 
good  faith  is  to  be  presumed.  In  every  as- 
sembly, small  or  large,  which  is  governed  by 
parliamentary  law,  there  will  to  questions 
of  order.    These  must  be,  in  the  first  in- 
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stance,  decided  by  the  presiding  officer.     In 
every  »uch  asse^nblv,  wnen  a  motiou  ia  made, 
it  is  the  duty  of  tne  presiding  officer  to  de- 
cide i?rhether  or  not  it  is  in  order.     If  he 
deems  it  to  be  in  order,  he  entertains  it,  and 
proceeds  to  lay  it  before  the  assembly  in  a 
proper  way.     If  he  deems  it  to  be  not  in  or- 
der, he  declines  to  entertain  it.     This  is  just 
what  the  mayor  did.     He  decided  the  ques- 
tion of  order  raised  by  Mr.  Downer.     Such 
a  decision  must  be  made  by  the  presiding 
officer,  subject  to  the  right  of  appeal  there- 
from by  any  member.     "When  a  question  of 
order  is  raised,  as  it  may  be  by  any  one  mem- 
ber, it  is  not  stated  from  the  chair  and  de- 
cided by  the  assembly,  like  other  questions, 
but  is  decided  in  the  first  instance  by  the 
presiding  officer,  without'  any  previous  de- 
bate or  discussion  by  the  assembly.     If  the 
decision  of  the  presiding  officer  is  not  satis- 
factory, any  one  member  may  object  to  it, 
and  have  the  question  decided  by  the  assem- 
bly.    This  is  called  'appealing  from  the  de- 
cision of  the  chair.'     The  question  is  then 
btated  by  the  presiding  officer  on  the  appeal, 
namely,  'Shall  the  decision  of  the  chair  stand 
9s  the  decision  of  the  assembly?'  and  it  is 
thereupon  debated  and  decided  by  the  assem- 
bly in  the  same  manner  n^  any  other  ques- 
tion, except  that  the  presiding  officer  is  al- 
lowed to  take  part  in  the  debate,  which  on 
ordinary  occasions  he  is  prohibited  from  do- 
ing."   Gushing,  Pari.  Law,  §  154.     In  Mr. 
Cushing's  larger  work  this  &ame  parliamen- 
tary law  is   staled   in   thi.s   ws^:     "If   the 
opinion     [of  the    presidin;jf    officer]    is   ac- 
quiesced in,  it  stanas  as  the  judgment  of  the 
at^^embly,  and  is  to  be  enforced  or  executed 
accordingly;  but  any  member  who  obtains 
the  floor  for  that  purpose  may  appeal  from 
it,  and  if  the  appeal  is  seconded,  as  it  must 
generally  be,  and  allowed,  it  then  entirely 
abrogates  the  decision  of  the  presiding  offi- 
cer, and  refers  the  point  of  oruer  to  the  de- 
;isioD  of  the  assembly  itself  whose  decision 
thereof  furnishes  the  rule  to  be  pursued  af- 
terwards." Gushing,  Law  &  Practice  of  Leg- 
islative Assemblies,  §  1464.  The  whole  topic 
ia  treated  in  that  work  (part  6,  chap.  6,  art. 
2,subtitle  Questions  of  Order,  §§  1457-1471 ) . 
At  the  meetinff  of  the  board  of  public  works 
of  the  city  of  Bridgeport  held  on  the  20th 
day  of  May,  1898,  the  mayor  was  present 
and  willing  to  preside.    If  he  did  not  pre- 
side, then  the  board  was  not  organized  as 
the  charter  commands.    When,  at  that  meet- 
ing,   the   mayor,    as    the    presiding   officer, 
ruled  that  the  motion  made  by  Mr.  Water- 
house  was  not  in  order,  and  sustained  the 
point  of  order  raised  by  Mr.  Downer,  it  was 
the  privilege  of  Mr.  Pierce,  if  he  objected  to 
that  ruling,  to  appeal  from  it  to  the  assem- 
bly.    If,  as  is  now  contended,  a  majority  of 
the   board  was  of  the   same   mind   as   Mr. 
Pierce,  then  on  an  appeal  the  decision  of  the 
presiding  officer  would  have  been  reversed. 
Had  that  been  done,  it  would  have  become 
the  duty  of  the  presiding  officer  to  put  the 
motion  made  by  Mr.   Waterhouse.    To  ap- 
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peal  would  have  been  re;yular  and  lawful. 
Not  to  appeal,  but  to  taJve  another  course, 
was  irregular  and  in  violation  of  parliamen- 
tary law.  It  is  the  duty  of  the  presiding 
officer  of  any  assembly  ^'to  put  to  vote  au 
questions  which  are  regularly  moved  or  nec- 
essarily arise  in  the  course  of  the  proceed- 
ings, and  to  announce  the  result."  Gushing, 
Pari.  Law,  §  27.  It  is  thiji  duty  which  the 
charter  of  the  city  of  Bridgeport  commands 
its  mayor  to  perform  at  every  meeting  of  the 
board  of  public  works  at  which  he  is  present. 
If  he  does  not  do  this,  he  does  not  preside  in 
the  manner  w^hich  the  charter  prescribes.  It 
is  the  opinion  of  this  court  that  all  the  votes 
alleged  to  have  been  taken  at  the  said  meet- 
ing of  the  said  board  which  were  not  put  by 
the  mayor,  and  the  result  of  which  he  did  not 
announce,  are  wholly  void.  They  are  void 
because  they  violate  parlirimentary  law,  and 
beoaase  they  violate  the  commands  of  the 
charter  of  ihe  city.  And  as  the  defendant 
offers  no  evidence  6{  his  election  to  the  office 
of  street  commissioner,  other  than  one  of  the 
votes  so  taken,  we  think  he  does  not  show  a 
good  title  to  that  office.  He  is  not  entitled 
to  exercise  its  powers  or  to  receive  its  salary. 
Farrell  v.  Bridgeport,  45  Gonn.  101. 

The  Superior  Court  is  advised  to  render 
judgment  of  ouster  against  the  defendant. 

The  other  Judges  concur,    except   Ham- 
emlejf  J.,  who  dissents. 

Hamersley,  J.,  dissenting; 

The  charter  authorized  the  board  of  pub- 
lic works  to  appoint  a  street  commissioner. 
This  appointment-could  be  made  at  any  time 
after  the  expiration  of  one  year  from  the 
commencement  of  the  teim  of  the  last  ap- 
pointee. The  rules  limiting  an  appointment 
to  the  month  of  June  could  not  prevent  a 
valid  appointment  in  May.  The  charter 
puts  no  restriction  on  the  mode  of  appoint- 
ment, except  that  it  shall  be  made  at  a  meet- 
ing of  the  board  where  four  members,  exclu- 
sive of  the  mayor,  are  present,  and  shall  re- 
ceive the  active,  concurrent  vote  of  four 
members.  It  appears  by  the  record  that  the 
respondent  was  appointed  street  commission- 
er at  a  meeting  when  all  the  members  were 
present,  the  mayor  presiding,  by  tlie  active, 
concurrent  vote  of  four  members.  This 
record  is  not  attacked,  and  is  conclusive.  It 
is  immaterial,  as  affecting  the  validity  of 
this  appointment,  what  improprieties  were 
committed  by  the  presiding  officer  or  other 
nembers  prior  to  the  action  taken.  The  de- 
parture from  or  suspension  of  written  or  un- 
written parliamentary  rules,  by  the  majority 
of  an  executive  board,  cannot  affect  its  ac- 
tion, otherwise  valid,  duly  ascertained  and 
recorded.  I  totally  dissent  from  the  con- 
struction of  the  charter  which  gives  the 
mayor  power  to  prevent  any  action  by  the 
board  oi  public  works,  by  attending  its  mee^ 
ings,  and  then  refusing  to  put  to  vote  all 
motions  that  may  be  made.  Such  power 
cannot  be  found  in  the  charter. 
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Public  parks  maintained  at  public  ex- 
penftCf  and  buildings  and  appliances  neces- 
sary to  meet  the  demands  of  the  fire  depart- 
ment of  a  city,  are  within  the  terms  of  a 
constitutional  provision  exempting  from  taxa- 
tion pubUc  property  used  for  public  purposes. 

(Oufly  and  Whitei,  J  J.,  diB9ent,) 

(January  18,  1890.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Daviess  County  in 
favor  of  plaintiff  in  a  proceeding  under  Ken- 
tucky Statutes,  §  4241,  to  have  certain  prop- 
erty of  the  defendant  assessed  for  taxation. 
Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  A*  Dean,  for  appellant: 

Neither  prior  to  nor  since  the  adoption  of 
the  present  Constitution  was  any  of  the 
property  subject  to  taxation. 

When  the  decision  in  the  Duvall  case  was 
made  the  legislature  had  not  spdcen  on  the 
subject,  and  the  decision  in  that  case  was 
based  upon  the  ^enei'al  rule  against  taxing 
the  instrumentalities  of  government  as  a  mat- 
ter of  public  policy.  The  rule  of  construc- 
tion announced  in  that  case  was  even  then 
too  narrow,  and  has  been  criticised  by 
many  of  the  leading  courts  and  law  writers 
of  t&e  country. 

See  Dill.  Mun.  Corp.  §§  773-776,  and  au- 
thorities cited;  Cooley,  Taxn.  pp.  128,  129, 
137,  172-174. 

The  legislature  of  the  state  then  in  session 
immediately  took  steps  to  abrogate  the  rule 
announced  in  that  case. 

The  rule  announced  in  Louisville  v.  Com. 
1  Duv.  205,  85  Am.  Dec.  624,  is  disregarded 
and  in  effect  overruled  by  this  court  in 
Cheetitooad  v.  Louisville,  l'^  Bush,  226,  26 
Am.  Rep.  263;  and  Pollock  v.  Louisville,  13 
Bush,  221,  26  Am.  Hep.  260. 

This  doctrine  is  approved  in  Shearm.  A 
Redf.  Neg.  §  265,  and  2  Thomp.  Neg.  p.  735. 

The  enactment  of  the  present  Constitu- 
tion and  the  tax  laws  under  it  do  not  change 
the  rule,  except,  perhaps,  to  make  it  broader. 

Covington  v.  Com.  19  Ky.  L.  Rep.  105. 

Public  parks  were  never  taxed  or  any  de- 
cision or  authority  holding  them  subject  to 
taxation.  In  all  decisions  and  authorities 
on  the  subject  they  are  treated  as  necessary 
governmental  functions  for  the  promotion 
and  protection  of  the  public  health  and  as 
worthy  of  encouragement  rather  than  dis- 
couragement. 

See  Dill.  Mun.  Corp.  §  598 ;  Cooley,  Taxn. 
pp.  128,  129,  137,  172-174;  17  Am.  &  Eng. 
Enc.  Law,  p.  412;  St,  Louis  v.  Gorman,  29 
Mo.  503,  27  Am.  Rep.  580. 

Note. — As  to  what  purposes  are  public  for 
which  public  moneys  may  be  used,  see  note  to 
Daggett  ▼.  Colgan  (Cal.)  14  L.  R.  A.  474. 
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Paynter,  J.,  delivered  the  opinion  of  the 
court: 
^  This  appeal  involves  the  ouestion  as  to  the 
right  of  the  oonomonwealtn  to  compel  the 
city  of  Owensboro  to  pay  taxes  upon  prop- 
erty as  follows,  to  wit:  (1)  The  fire  de- 
partment property,  including  engine  houses 
and  grounds  on  which  situated,  fire  engines, 
hose  reels,  hook  and  ladder  wagons,  hose,  and 
Tiecessary  horses.  (2)  A  public  park  of  the 
city. 

At  the  time  the  case' of  IjouisviUe  v.  Com. 
1  Duv.  205,  85  Am.  Dec.  C24,  was  decided, 
there  was  no  statute  defining  what  part  of 
the  property  belonging  te  municipalities 
should  pay  tax,  or  whsS  part  should  be  ex- 
empt from  taxation.  The  language  of  the 
statute  then  in  force  was  so  comprehensive 
as  to  embrace  all  property  as  taxable  which 
belonged  to  municipalities.  Tlie  court  held 
that  the  law  constructively  applied  to  per- 
sons only,  and  not  at  all  te  public  bodies 
exercising,  in  different  degrees,  the  sover- 
eignty of  the  state;  and  that  "the  city  of 
Louisville,  to  the  extent  of  the  jurisdiction 
delegated  to  it  by  ite  charter,  is  but  an  efflu- 
ence from  the  sovereignty  of  Kentucky,  gov- 
erns for  Kentucky,  and  ite  authorized  legis- 
lation and  local  aidministration  of  law  are 
legislation  and  administration  by  Kentucky 
through  the  agency  of  that  municipality." 
The  court  was  of  the  opinion  tliat  the  excep- 
tion specified  in  the  statute  did  not  imply 
that  municipal  property,  "used  for  public 
purposes  of  local  government,"  was  to  be 
taxed,  and  adjudged  that  the  property  of  the 
city  of  Louisville,  "used  for  carrymg  on  ite 
municipal  government,"  was  exempt  from 
taxation.  In  determining  what  property 
was  constructively  subject  to,  and  what  was 
exempt  from,  texation  under  the  statute,  it 
said:  "Whatever  property,  such-  as  court- 
house, prison,  and  the  like,  which  became 
necessary  or  useful  to  the  administration  of 
the  municipal  government,  and  is  devoted  to 
that  use,  is  exempt  from  stete  taxation; 
but  whatever  is  not  so  used,  but  is  owned 
and  used  by  Louisville  in  ite  social  or  com- 
mercial capacity  as  a  private  corporation, 
and  for  ite  own  profit,  such  as  vacant  lots, 
market  houses,  fire  engines,  and  the  like,  is 
subject  to  taxation.  If,  however,  as  just 
indicated,  the  property  owned  by  the  city  aa 
a  private  corporation  is  not  used  for  profit 
to  the  city,  but  is  dedicated  to  charity,  it  is 
not  constructively  subject  to  texation  under 
any  existing  law."  The  effect  of  the  opin- 
ion is  that,  under  the  stetute,  the  court  could 
not  adjudge  any  property  belonging  to  the 
municipality  exempt  from  texation  except 
such  as  was  used  for  charity,  or  used  or  need- 
ed for  a  governmentel  purpose,  and  the  court 
concluded  that  engine  houses  were  not  used  or 
needed  for  that  purpose.  The  opinion  of  the 
court  in  1  Duv.  295,  85  Am.  Dec.  624,  is 
criticised  by  Dillon  on  Municipal  Corpora- 
tions, §  774,  note  1,  wherein  it  is,  in  effect. 
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id  the  exemption  by  implication  Bhould 
luLve  extended  to  all  the  property  of  the  city 
nought  to  be  taxed.  Cooley,  Taxn.  pp.  173, 
174,  likewise  criticises  the  opinion  by  say- 
ing it  limits  the  implied  exemption  un- 
x-easonably. 

We  recognize  as  just  in  part  the  criticism 
sEuuie  by  the  learned  authors.  The  case  was 
•decided  in  February,  18&i,  and  at  a  time 
'vrben  the  general  assembly  was  in  session. 
TThat  body  evidently  was  of  the  opinion  that 
tbe  court  did  not  give  the  construction  to 
iJie  statute  which  the  legislative  department 
of  th«  government  intended  it  to  have;  for 
<ni  the  226.  of  February,  1864,  an  act  was  ap- 
proYed  which  provides  ''that  all  property  be- 
longing to  any  city  or  town  of  this  common- 
isrealth,  and  which  is  necessaiy  to  the  car- 
iTing  on  the  government  of  such  city  or 
tcrwn,  viz.,  police  courthouses,  mayor's  offi- 
•oes,  including  othces  for  the  various  city  or 
to'wn  officers  in  said  buildings,  fire  engine 
bouses,  engines  and  horses  belonging  there- 
"to,  work  houses,  alms  houses,  hospitals,  pest 
bouses,  together  with  the  pounds  belong^ing 
tbereto,  be  and  the  same  is  hereby  exempt 
from  all  taxation."  By  the  express  declara- 
tion of  the  act,  engines  and  engine  houses 
-vrere  necessary  to  carryiii;^  on  the  govern- 
inent  of  cities.  This  statute  remained  in 
foroe  until  the  enactment  of  the  "Hewitt 
Hiaw,"  in  which  there  was  a  clause  for  the 
exemption  of  property  belonging  to  counties, 
«ities,  and  towns  in  the  following  language, 
"to  wit:  "Property  owned  in  its  entirety  by 
counties,  cities,  and  towns,  which  is  neces- 
sary to  carry  on  the  government  of  such 
county,  citVj  or  town,"  Gen.  Stat.  ed.  1888, 
p.  1036.  This  provision  remained  in  force 
until  the  adoption  of  the  present  Constitu- 
-tion,  §  170  of  which  reads  as  follows: 
"^There  shall  be  exempt  from  taxation  pub- 
lic property  used  for  public  purposes." 
From  this  section  it  must  be  determined 
-whether  or  not  the  municipality  must  pay 
taxcA  upon  the  property  mentioned. 

,It  is  hardly  necessary  to  observe  that  a 
municipality  is  an  arm  of  the  state,  an  "ef- 
fluence" from  its  sovereignty,  and  is  an  in- 
fitrumentality  by  which  the  state  seeks  to 
-give  to.  its  citizens  the  best  government  pos- 
sible. The  police  force  of  a  city  is  for  the 
protection  of  tlie  lives  and  property  of  the 
citizens  of  the  state,  but  especially  within 
the  limits  of  tlie  municipality,  and  the  cost 
-of  maintaining  it  is  paid  at  public  expense. 
The  firemen  of  a  municipality  are  paid  out 
-of  taxes  levied  for  that  purpose,  and*they  are 
maintained  to  protect  the  lives  and  prop- 
erty of  citizens  of  the  coinmonwealth.  The 
Bremen  of  a  city  are  just  as  essential  to  its 
safety  and  proper  government  as  is  its  po- 
lice force.  The  fire  department  can  only  be 
•effective  by  having  engines,  engine  houses, 
and  appliances  which  are  usual  in  meeting 
the  demands  on  the  department.  The  prop- 
erty of  a  city  used  in  connection  with  its  fire 
deparUnent  is,  in  our  opinion,  public  property, 
used  for  public  purposes,  nnd  is  necessary  to 
iti(  ^ivernment.  Hickman  Park  is  a  public 
park,  maintained  at  public  exoense,  not  for 
profit,  but  for  the  public  goo().  It  is  open 
to  the  rich  and  poor  alike,  whether  they  five 
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in  or  outside  the  city.  The  municipal  au- 
thorities are  charged  with  the  duty  of  main- 
taining  the  public  health,  and,  in  the  judg- 
ment of  scientific  men,  it  is  essential  to  the 
public  health  that  cities  h&ve  and  maintain 
parks,  where  the  people  can  breathe  whole- 
some air.  People  of  this  enlightened  age 
justify  the  levying  of  taxes  to  maintain 
them.  They  are  just  as  much  public  prop- 
erty, used  for  public  purposes,  as  are  the 
streets,  and  trees  planted  therein,  and  it 
would  be  just  as  proper- and  reasonable  to 
tax  the  one  as  the  other.  The  public  have  ac- 
cess to  and  enjoy  both.  In  our  opinion,  tha 
public  park  is  public  property,  used  for  pub- 
lic purposes,  and  necessary  to  the  proper 
government  of  a  city.  Besides,  why  should 
an  "effluence"  from  the  sovereignty  pay  taxes 
to  it  on  property  which  is  essential  to  the 
projper  discharge  of  the  duty  imposed  of 
maintaining  the  public  health? 

The  judgment  %8  reversed  for  proceedings 
consistent  with  this  opinion. 

Gnffy,  J.,  dissenting  (Filed  January  27, 

The  object  of  this  action  was  to  require  the 
appellant  to  list  certain  property  for  taxa- 
tion, as  set  upin  the  statement  and  pleadings 
mentioned.  The  judgment  of  the  court  be- 
low held  that  engine  house  No.  1,  situated 
on  the  north  side  of  Fourth  street,  and  front- 
ing 60  feet  thereon,  and  running  back  by 
parallel  lines  about  60  feet,  and  which  lies 
between  St.  Ann  and  Allen  streets,  in  said 
city,  of  the  value  tf  $1,000  for  the  years 
1893,  1894,  1895,  1896,  and  1807 ;  and  one  lot 
known  as  "Engine  House  Lot  No.  2,"  in  the 
city  of  Owensboro,  of  the  value  of  $2,500,  for 
each  of  said  years;  and  also  a  parcel  of 
ground  situated  about  2  miles  south  of  said 
city  of  Owensboro,  known  as  "Hickman 
Park,"  describing  the  same,  and  containing 
23.73  acres,  for  said  years;  at  the  value  of 
$2,200  for  each  of  said  years;  and  also  five 
horses,  of  the  value  of  $75  each,  and  also 
four  mules,  of  the  value  of  $50  each,  for  said 
years;  and  two  hose  reeU,  of  the  value  of 
$155,  and  also  one  hose,  of  the  value  of  $500, 
and  also  one  hook  and  ladder  wagon,  of  the 
value  of  $100,  and  also  one  chemical  engine, 
of  the  value  of  $500,  for  each  of  said  years, 
— were  all  liable  for  the  taxes  claimed;  and 
it  was  further  adjudged  that,  in  addition  to 
the  taxes  hereinbefore  set  out,  the  appellant 
is  liable  for  20  per  cent  on  the  total  amount 
of  said  taxes  due,  and  the  (^sts  of  this  pro- 
ceei»ing.  From  the  aforesaid  judgment  this 
appeal  is  prosecuted,  and  the  question  pre- 
sented for  decision  is  whether  the  aforesaid 
property  is  liable  to  taxation  under  the  laws 
of  this  commonwealth. 

The  majority  opinion  of  this  court  holds 
that  the  engine  house  and  the  fixtures,  and 
the  park  property,  aforesaid,  are  all  exempt 
from  taxation,  and  assumes  that  the  same  is 
public  property,  used  for  governmental  pur- 
poses. I  dissent  entirely  from  the  conclu- 
sion reached  by  the  majority  opinion.  The 
engine,  etc.,  is  nothing  more  or  less  than  pri- 
vate property,  used  for  the  exclusive  benefit 
of  the  citizens  of  Owensboro,  and  is  in  no 
sense  used  for  governmental  purposes.  From 
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the  pleadings  in  this  case,  it  is  clear  that  the 
park  is  the  exclusive  property  of  the  city 
of  Owensboro,  and  used  as  a  luxury  and  con- 
venience for  the  people  of  Owensboro.  It 
may  be  that  the  public  have  access  to  the 
same,  but  such  access  is  manifestly  subject 
to  the  will  of  the  city  of  Owensboro,  and,  at 
most,  can  only  be  said  to  be  a  convenience  or 
luxury  to  those  enjoying  the  same,  and  is  in 
no  sense  property  used  for  public  purposes. 
It  seems  to  nie  that  the  majority  opinion  in 
this  case  is  in  conflict  with  all  the  former 
decisions  of  this  court  upon  the  question  un- 
der consideration.  In  tne  case  of  Coving- 
ion  V.  Com,  19  Ky.  L.  Rep.  105,  this  court 
said:  "The  commonwealth  of  Kentucky 
brought  this  action  to  recover  possession  of 
a  tract  of  land  held  and  claimed  by  the  city 
of  Covinffton,  upon  which  had  been  erected 
waterworks.  The  facts  upon  which  the 
right  of  recovery  is  based  are,  as  stated  in 
the  petition,  that,  the  city  of  Covington  hav- 
ing failed  to  pay  tJic  state  and  oounty  taxes 
due  on  said  property  for  1805  at  the  assessed 
value,  it  was,  m  December,  1895,  duly  and 
legally  offered  for  sale  by  the  sheriff,  who, 
no  other  person  bidding,  purchased  it  for  the 
commonwealth  at  the  price  of  $2,189,  sum  of 
taxes  unpaid.  It  is  stated  in  the  answer  as 
defense  tjiat,  for  reasons  set  forth,  said  prop- 
erty was  exempt  from  all  taxation,  and  con- 
sequently the  assessment  and  sale,  under 
which  the  commonwealth  now  claims  title 
and  right  of  possession,  were  illegal  and  in- 
valid. To  that  answer  a  demurrer  was  sus- 
tained, and  judgment  remiered  In  favor  of 
the  commonwealth  for  a  writ  of  possession; 
but,  as  recited  in  the  iudgnient,  counsel 
agi'eed  the  only  question  they  wished  decided 
is  whether  the  property  in  question  is  liable 
to  state  tax.  The  grounds  upon  which  are 
based  the  claim  of  the  city  of  Covington  to 
exemption  of  the  property  from  taxation  are 
as  follows:  (1)  That  a  provision  is  con- 
tiMmd  in  *An  Act  to  Amend  the  Charter  of 
the  City  of  Covington,'  approved  May  1, 
1886,  in  these  words:  *Said  reservoir  or 
reservoirs,  pumping  house,  machinerv,  pipes, 
mains,  and  appurtenances,  with  the  land  up- 
on which  they  are  situated,  shall  be  and  re- 
main forever  exempt  from  state,  county,  and 
city  taxes.'  In  Louisvillo  y.  Coin,  1  Duv. 
295,  85  Am.  Dec.  624,  where  the  question 
arose  as  to  exemption  from  taxation  of 
various  articles  of  property  owned  by  that 
city,  a  distinction  was  expressly  recognized 
between  property  owned  and  used  for  public 
purposes  of  a  local  government,  or  used  in  car- 
rying on  a  municipal  government,  and  prop- 
erty used,  not  for  that  purpose,  but  only  for 
the  convenience  or  profit  of  its  citizens,  indi- 
vidually or  collectively.  And  in  Com.  v. 
Makihhen,  90  Ky.  384.  where,  the  question 
being  whether  the  waterworks  property  of  the 
city  of  Newport  was,  in  pursuance  of  a  spe- 
cial act  to  that  effect,  exempt  from  taxa- 
tion, it  was  held  not  to  be  so,  because  not 
necessary  or  used  to  cari-y  on  the  municipal 
government  as  a  political  power,  but  held 
and  used  merely  lor  convenience  and  profit 
of  its  citizens.  Immediately  following  that 
case  is  the  case  of  Clark  v.  Louisville  Water 
Co,  90  Ky.  515,  where  the  same  question  arose, 
44  L.  R.  A. 


and  for  the  same  reason  it  was  held  an  act 
exempting  from  taxation  the  property  of  the 
Louisville  Water  Company  was  m  violation 
of  the  Constitution,  and,  moreover,  that  the 
fact  that  the  water  company  might  inciden- 
tally protect  public  builaings  of  uie  state  and 
city  did  not  nave  the  effect  to  validate  the 
statute.  (2)  It  is  argued  that  as  upon  the 
faith  and  in  pursuance  of  the  special  statute 
of  May  1,  1886,  the  city  of  Covington,  by 
taxation  of  the  property  of  its  citizens,  pur- 
chased the  land,  and  erected  thereon  the 
waterworks  in  question,  at  great  expense,  it 
has  acquired  a  contract  right  to  the  exemp- 
tion now  claimed;  but  it  seems  to  us,  If  tite 
general  assembly  was,  as  we  think,  without 
constitutional  authority  to  make  the  contract, 
assuming  one  was  made,  it  is  not  nor  could 
be  valid  or  enforceable.  Besides,  by  general 
statute  enacted  February  14,  1856,  and  con- 
tinued in  force  to  the  present  time,  the  spe- 
cial act  under  which  the  exemption  is  now 
claimed,  and  all  others  like  it,  were  rendered 
subject  to  repeal  at  the  will  of  the  general 
aPE«mbIy.  Am  thus  we  come  to  consider  the 
third  ground  upon  which  the  exemption  is 
claimed  and  that  involves  the  inquiry 
whether  §  170  of  the  present  Constitution, 
and  the  statute  passed  in  pursuance  of  it, 
operated  to  repeal  or  continue  in  force  that 
part  of  the  special  act  of  May  1,  1886,  which 
exempts  said  waterworks  property  from  tax- 
ation. The  subject  of  §  170  is  'Revenue  and 
Taxation,'  and  so  much  of  it  as  applies  to 
this  case  is  in  these  words :  'There  shall  be 
exempt  from  taxation  public  property  used 
for  public  purposes.'  It  was  followed  by 
necessary  statutory  enactments,  which,  how- 
ever, oould  neither  curtail  nor  enlarge  ex- 
emption from  taxation  as  prescribed  by  the 
Constitution.  And  accordingly,  in  §  4026, 
K3.  Stnt.  adopted  for  the  purpose  of  carry- 
ing out  the  provisions  of  §  170,  is  the  identi- 
cal language  we  have  quoted.  As  it  wa» 
manifestly  intended,  by  both  the  Constitu- 
tion and  statute,  to  make  subject  to  taxation 
all  property  not  thereby,  in  express  terms, 
exempted,  it  results  that,  unless  the  water- 
works property  of  the  city  of  Covington  be, 
in  language  or  meaning  of  §  170,  'public 
property  used  for  public  purposes,'  it  must  be 
held,  likesimilar  property  in  other  cities,  sub- 
ject to  taxation,  and  the  special  act  of  Maj 
1,  1886,  stands  repealed.  Ansuming,  as  a 
reasonable  and  beneficial  iiile  of  construc- 
tion requires  done,  that  the  phrase  'for  pub- 
lic purposes'  was  intended  to  be  construed 
and  understood  according  to  previous  judi- 
cial interpretation  and  usa^e,  there  can  be 
no  doubt  of  the  proper  meaning  and  applica- 
tion of  it;  for  in  the  cases  cited,  and  others 
where  the  question  of  subjecting  particular 
property  of  cities  to  taxation  arose,  the 
words  'for  public  purposes'  had  been  held  by 
this  court  to  mean,  m  that  connection,  the 
same  as  the  words  'for  governmental  pur- 
poses' ;  and  so  property  u-jed  by  a  city  for 
public  or  governmental  purposes  was  held 
to  be  exempt,  while  that  adapted  and  used 
for  profit  or  convenience  of  the  citizens,  indi- 
vidually or  collectively,  was  held  to  be  sub- 
ject to  taxation ;  and,  recognizing  and  apply- 
ing that  distinction,   waterworks   property 


t8M. 


OwsNSBOHO  v.  Common  wKALTii,  ex  rel,  STo^'s. 


206 


of  a  city  had  been  invariably  treated  by  this 
court  as  belonging  to  the  latter  class,  and, 
<»nse^uently,  subject  to  Riate  and  county 
taxation." 

It  is  perfectly  manifest  that  the  engine 
house  and  appurtenances  are  for  the  exclu- 
sive benefit  of  the  citizens  of  Owensboro,  and 
in  DO  sense  used  for  governmental  purposes, 
any  more  than  the  appliances  or  conven- 
iences, resorted  to  by  an  individual  citizen  of 
any  county  or  neighborhood,  which  he  might 
procure  to  protect  his  property  from  destruc- 
tion by  fire ;  and  it  would  hardly  be  contend- 
ed that  an  engine  house,  'and  the  necessary 
appurtenances,  which  add  to  the  value  of  a 
fa.iTn.  were  exempt  from  taxation. 

So  far  AS  the  park  is  concerned,  it  is  ex- 
clusively for  the  social  and  personal  conven- 
ienee  and  enjoyment  of  the  parties  entitled 
thereto,  and  cannot,  in  any  sense,  be  said  to 
be  for  governmental  purposes,  and,  so  far  as 
this  record  shows,  is  the  absolute  property  of 
the  municipality  of  Owensboro,  subject  to 
be  sold  for  any  purpose  that  the  municipal- 
ity may  desire  to  sell  it,  and  is  no  more  enti- 
tled to  exemption  from  taxation  than  a  park 
or  pleasure  ground  of  any  other  citizen  of 
the  state.  The  fact  that  it  may  be  said  jto  be 
owned  by  several  thousand  people  can  no 
more  exempt  it  from  taxation  than  the  prop- 
erty of  a  number  of  farmers,  which  in  like 
manner  is  owned  by  them.  ITie  effect  of  the 
majority  opinion  is  to  require  the  citizens  of 
the  state  at  large  to  pav  for  a  park  to  be  en- 
joyed by  the  citizens  of  Owensboro  and  such 
other  persons  as  may  be  allowed  access  there- 
to; because  the  exemption  of  that  property 
from  taxation  necessarily  requires  an  in- 
erease  of  taxation  upon  the  other  property 
of  the  state  that  is  held  liable  for  taxes.  It 
seems  to  me  that  the  majority  opinion  is  in 
direct  conflietwith  the  decisions  of  this  court 
in  the  following  cases,  to  vit :  Louisville  v. 
Com.  1  Duv.  2fl5,  85  Am.  Dec.  (524:  Com.  v. 
Makibben,  90  Ky.  384:  Clark  y.  Louisville 
Water  Co.  90  Ky.  515 ;  CJooley,  Taxn.  p.  482 ; 
Com.  V.  Masonic  Temple  Co.  87  Ky.  349; 
Louisville  V.  Louisvilin  Bd.  of  Trade,  ^0  Ky. 
409, '9  L.  R.  A.  fi29:  Barhour  v.  Louisville 
Bd.  of  Trade,  82  Ky.  645 ;  Covingicn  v.  Com. 
19  Ky.  L.  Rep.  105;  Roberts  v.  Louisville, 
92  Ky.  95,  13  L.  R.  A.  844. 

The  question  of  streets  or  sidewalks  is  not 
at  all  analogous  to  the  property  in  question. 
Public  streets  and  public  paasways  are  well 
known  to  be  essential  to  governmental  pur- 
T>o&es,  as  affording  means  of  ingress  and 
egress  to  and  from  public  places;  and  it  has 


ever  been  the  law  that  a  street  or  public 
i  highway  is  alike  dedicated  to  public  use,  and 
beyond  the  power  of  any  corporation  or  mu- 
nicipality to  restrict  the  use  of  tlie  same,  or 
to  deprive  anyone  from  access  to  and  from 
the  same.  But  in  the  cslaq  at  bar  the  en- 
gine house  and  the  appurtenances  and  the 
park  are  the  exclusive  property  of  the  mu- 
nicipality of  Owensboro,  and  of  necessity  are 
under  the  exclusive  control  of  the  munici- 
pality, which  is,  in  effect,  a  corporation. 
They  are  not  used,  and  cannot  be  used,  for 
the  suppression  of  orimc,  nor  the  punish- 
ment for  a  violation  of  any  statute  law,  nor 
the  redress  of  any  individual  grievance,  nor 
Uie  enforcement  of  individual  rights  or  rem- 
edies. "Governmental  purposes"  can  only 
mean,  in  its  most  extensive  sense,  the  pun- 
ishment for  crime,  for  prevention  of  wronj^, 
the  enforcement  of  a  private  right,  or  m 
some  manner  preventing  wrong  n*om  beins 
inflicted  upon  tlie  public,  or  upon  an  individ- 
ual, or  redressing  some  ^ievance,  or  in  soma 
way  enforcing  a  legal  right,  or  redressing  or 
preventing  a  public  or  individual  injury.  I 
am  utterly  unable  to  see  that  the  engine 
house  or  the  park  is  necessary  to  accomplish 
any  of  the  foregoing  objects.  In  fact,  it  is 
palpable  that  they  do  no;:  contribute  in  any 
degree  thereto.  Section  170  of  the  Constitu- 
tion only  exempts  "public  property"  from 
taxation,  and,  as  I  understand  that  term,  has 
always  been  construed  by  this  court  to  mean 
such  property  as  is  used  necessarily  "for  gor- 
orumental  purposes."  If  we  are  to  construe 
the  word  "public"  to  mean  all  property  that 
the  public  have  unrestricted  access  to,  with- 
out charge,  then  every  railroad  depot  must 
be  exempt  from  taxation,  because  depots  are 
U9ed  for  public  purposes,  the  public  having 
free  access  to  the  same  without  any  charge 
therefor;  and  the  hnmo  may  be  said  of 
various  other  articles  of  property  that  are 
owned  by  corporations,  but  are  free  to  the 
public.  The  majority  opinion  makes  no  ref- 
erence as  to  whether  the  mule.^  involved  in 
the  action  should  be  taxed  or  not,  and  I  am 
unable  to  determine,  from  the  opinion  in  this 
case,  what  is  now  the  status  of  the  mules  in 
reference  to  taxation,  and,  inasmuch  as  they 
are  "without  pride  of  ancestry  or  hope  of 
posterity,"  I  will  leave  them  as  I  find  tnera ; 
but  I  earnestly  dissent  from  all  that  part  of 
the  majority  opinion  which  holds  the  engine 
house  and  appurtenances  thereto  and  the 
park  property  exempt  from  taxation. 

White,  J.,  concurring. 
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Arthur   V.   MILHOLLAND,    Exr.,   etc.,   of 
Elizabeth  O'Neill,  Deceased,  Appt., 

v. 

Mary  WHALEN. 

( Md ) 

A   Aepoiilt   In   A  MaTflnprn   ban  1c   In    trnMt 


Note. — As  to  the  effect  of  depositini;  money 
In  a  bank  in  trust  for  third  oerson.  see  Cnnning- 
tiam  V.  Davenport  (X.  Y.)  .'52  L.  R.  A.  373.  and 
44  L.  R.  A. 

See  also  44  L.  R.  A.  208. 


for  the  OTvner  of  tlie  money  and  an- 
other perifon  am  Joint  o'wnerN,  subject 
to  the  order  of  either,  and  the  balance  at  the 
death  of  either  to  belong  to  the  survivor,  cou- 
stitutes  a  valid  declaration  of  trust,  which 
transfers  to  the  trustee  the  legal  title  for  the 
benefit  of  the  survivor  as  to  the  balance  of  the 


note:  also  Bath  8av.  Inst.  v.  Hathorn  (Me) 
32  L.  R.  A.  377.  See  aUo  Whalen  v.  Milholland 
(Md  )  post.  208. 
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fnnd  remaining  in  bank  at  the  death  of  either, 
even  though  the  settlor  retains  possession  of 
the  bank  book. 

(March  16.  1800.) 

APPEAL  by  the  executor  of  the  donor 
from  a  decree  of  the  Circuit  Court  of 
Baltimore  City  rendered  upon  an  interplead- 
er bill  by  a  savings  bank  to  determine  the 
rights  of  claimants  to  a  fund  held  by  it 
which  awarded  the  fund  to  an  alleged  donee. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  MoColgan  and  Cbarles 
\Xr.  MillLolland  for  appellant. 

Messrs.  TXTillls  ft  Homer,  for  appellee: 

To  the  creation  of  a  trust  in  either  the 
donor  himself  or  in  another  it  is  unnecessary 
that  there  should  be  a  delivery  of  the  trust 
property  to  the  donee. 

Cox  V.  Hill,  6  Md.  274;  )  Lewin,  Tr.  ♦109. 

The  trust  created  in  this  case  is  in  con- 
formity with  the  requirements  of  law. 

Maccuhhin  v.  Cromwell,  7  Gill    &  J.  157. 

No  particular  phrase  or  form  is  necessary 
to  the  creation  of  a  trust. 

Mory  V.  Michael,  18  Md.  227;  Baltimore 
Retort  A  Fire  Brick  Co.  v.  Mali,  65  Md.  93, 
67  Am.  Rep.  304. 

Metropolitan  8av.  Bank  v.  Murphy,  82 
Md.  314,  31  L.  R.  A.  454,  is  conclusive  of  this 
cause. 

Lazear  v.  National  Union  Bank,  52  Md.  78. 
86  Am.  Rep.  355;  Warren  (tlass  Works  Co. 
▼.  Keystone  Coal  Co,  65  A[d.  547. 

McSherry,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  is  another  savings  bank  deposit  case, 
but  it  is  unlike  any  of  the  numerous  ones 
that  have  preceded  it.  7  he  facts  are  few 
and  simple.  Elizabeth  O'Neill,  on  the  24th 
day  of  April,  1895,  opened  an  account  in  the 
Metropolitan  Savings  Bank.  In  the  pass- 
book which  she  then  received,  the  following 
entry  appears :  "Metropolitan  Savings  Bank, 
in  account  with  Mise  Eliziibeth  O'Neill.  In 
trust  for  herself  and  Mr?.  Mary  Whalen, 
widow,  joint  owners,  subject  to  the  order  of 
either ;  the  balance  at  the  death  of  either  to 
belong  to  the  survivor."  This  entry  was 
made  at  the  instance  and  iipon  the  request 
of  Miss  O'Neill,  and  the  teller  of  the  bank 
testified  that  "the  entry  as  it  appears  in  this 
book  carried  out  .  .  •  ond  embodies  the 
instructions  given  ...  at  the  time  the 
account  was  opened." 

There  is  a  by-law  of  the  bank  which  pro- 
vides that  "every  deposit  made  by  one  person 
for  the  benefit  of  another  person  shall  be  ex- 
pressed to  be  'in  trust,'  and  no  deposit  shall 
be  received,  or  to  be  expressed  to  be  received, 
from  one  person  *by'  another  person,  or  by 
one  person  'for*  another  person."  The  bank- 
book was  retained  by  Miss  O'Neill,  The  ag- 
gregate of  the  deposits  foots  up  to  $2,323.40 
There  was  drawn  out  by  Miss  O'Neill  in 
varying  amounts,  during  her  life,  the  sum 
of  $520;  and,  after  the  death  of  Miss  O'Neill, 
Mrs.  Whalen  withdrew  $125.  There  are  two 
claimants  of  the  balance  now  on  deposit, 
vis. :  Mrs.  Whalen  and  Miss  O'Neill's  execu- 
44  L.  R.  A. 


tor.  Upon  a  bill  filed  1^  the  bank  they  have 
been  required  to  interplead.  On  this  state 
of  facts  the  law  is  well  settled. 

"Where  a  person  intends  to  give  property 
to  another,  and  vests  that  property  in  trus- 
tees, and  declares  a  trust  upon  it  in  favor 
of  the  subject  of  his  bounty,  by  such  acts  th& 
gift  is  perfected,  and  the  author  of  the  trust 
loses  all  dominion  over  it;  and  in  such  gift-^ 
of  mere  personal  estate  the  declaration  of 
trust  may  be  made  and  proved  by  paroU 
without  Uie  aid  of  writing^.  And  the  cases 
go  the  length  of  maintaining  that  where  the 
author  of  the  gift  retains  the  legal  dominioi> 
over  the  subject  of  the  ^ift  in  himself,  but 
fully  and  completely  declares  himself  to  be 
trustee  of  the  property  for  the  purposes  in- 
dicated, there  he  will  be  treated  as  trust ep^ 
and  the  object  of  his  bounty  will  be  given- 
the  benefit  of  the  trust.  In  all  such  case4 
the  declaration  of  trust  is  considfered  in  a 
court  of  equity  as  equivalent  to  an  actual 
transfer  of  the  legal  interest  in  a  court  of 
law;  and  if  the  transaction  by  which  the 
trust  is  created  be  complete,  it  will  not  be 
treated  as  invalid  for  want  of  consideration." 
Taylor  v.  Henry,  48  Md.  559 ;  Kilpin  v.  KU- 
pin,  1  Mvl.  &  K.  520;  M*Fadden  v.  Jen- 
kyns,  1  Phil.  Ch.  153;  Coa  v.  Hill,  6  Md. 
274 ;  Smith  v.  Darby,  30  Md.  268. 

In  Jones  v.  Lock,  L.  R.  1  Ch.  25,  Lord 
Cran worth  observed:  if  a  man  chooses  to 
give  away  anything  which  passes  by  deliv- 
ery he  may  do  so,  and  there  is  no  doubt,  in 
the  absence  of  fraud,  a  parol  declaration  of 
trust  may  be  perfectly  good,  even  though  it 
be  voluntary.  If  I  give  any  chattel  that,  of 
course,  passes  by  delivery,  and  if  I  expressly 
or  impliedly  say  I  constitute  myself  trustee 
of  such  and  such  personal  property  for  a  per- 
son, that  is  a  trust  execut>ed,  anfl  this  court 
will  enforce  it,  in  the  abnence  of  fraud,  even 
in  favor  of  a  volunteer.  .  .  .  The  au- 
thorities all  turn  upon  the  question  whetiier 
what  took  place  was  a  declaration  of  trust 
or  merely  an  imperfect  attempt  to  make  a 
legal  transfer  of  the  property.  In  tbe  latter 
case  the  court  will  afford  no  afisistance  to 
volunteers;  but  when  the  court  eonsidere 
that  there  has  been  a  declaration  of  trust,  it 
is  a  trust  executed,  and  the  court  will  en- 
force it  whether  with  or  without  considera* 
tion. 

There  are  many  cases  to  be  found  in 
the  reports  where  these  familiar  principlea 
have  been  applied  to  deposits  in  savings 
banks.  We  will  allude  to  some  of  them,  not 
because  they  make  the  principles  any  more 
obvious,  but  because  they  furnish  illustra- 
tions of  the  application  of  those  principles 
to  just  such  contentions  as  this  litigation 
presents. 

It  will  be  observed  that  the  bank  is  not, 
by  the  terms  of  the  deposit,  made  the  trustee, 
and  we  have,  therefore,  no  question  confront- 
ing us  as  to  the  power  of  a  cocperation  to 
act  in  that  capacity.  The  oontraot  between 
Miss  O'Neill  and  tiie  bank  as  evidenced  by 
the  words  of  the  entry  and  as  understood  by 
her,  according  to  the  testimony  in  the  rec- 
ord, constituted  Mies  O'Neill  the  trustee: 
and,  if  effective  at  all,  operated  to  deveet  the 
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title  to  the  money  out  of  her  individually, 
and  to  Teat  it  in  her  as  trustee  for  the  pur- 
poses expressed. 

According  to  all  the  cases,  if  she  intended 
to  acfiomplish  this  result,  it  was  perfectly 
competent  to  her  to  do  it,  and  to  do  it  in 
tiiat  way;  and  when  done  it  constituted  a 
complete  change  in  the  oyniership  of  the 
money.  Her  intention  to  do  precisely  what 
was  done  is  not  left  in  douht,  for  the  testi- 
mony of  the  bank's  teller  is  dear  and  em- 
phatic that  the  entry  represents  exactly  and 
literally  what  Miss  O'Neill  desired  to  con- 
Bummfrte.  Such  a  declaration  of  trust  differs 
widely  from  a  gift  inter  vivos  and  from  a 
donatio  mortis  oaiua.  These,  to  be  effective 
at  all,  require  a  delivery  of  the  thins  itself, 
and  must  pass  the  whole  title,  so  that  the 
donor  can  have  no  further  dominion  or  con- 
trol over  it;  but  a  gift  in  trust  withholds 
the  legal  title  from  the  donee.  The  legal 
title  may  be  transmitted  to  a  third  person, 
or  it  may  be  retained  by  the  donor,  but  in 
either  case  the  equitable  title  has  gone  from 
kim,  and  unless  the  declaration  of  trust  con- 
tains a  power  of  revocation  it  leaves  him 
powerless  to  extinguish  the  trust.  Bath  8av. 
Inst,  V.  Eathorn,  88  Me.  122.  32  L.  R.  A.  377. 

In  the  application  of  the  principles  we 
have  just  stated  to  deposits  in  savings  banks 
there  have  been  some  divergence  at  views,  but 
DO  dispute  as  to  the  principles  themselves, 
there  is  one  line  of  cases  which  holds  that  to 
perfect  the  trust  knowledge  of  the  deposit 
must  be  communicated  to  the  beneficiary; 
whilst  the  opposite  line  holds  the  deposit  to 
be  sufficient  of  itself,  as  a  declaration  of 
trust,  to  vest  the  beneficial  interest  in  the 
cestui  que  trust,  it  that  was  the  intention  of 
the  depositor.  But  it  can,  upon  principle, 
make  no  possible  difference  whether  the  de- 
positor communicates  the  fact  of  the  deposit 
to  the  beneficiary  or  not  (except  in  so  far  as 
the  communication  may  be  evidence  of  the 
inteTition  with  which  the  deposit  was  made) 
for  the  validity  of  the  trust  does  not  depend 
on  the  assent  of  the  cestui  que  trust,  but 
wholly  upon  the  intention  of  the  deponitor 
and  apt  declaration  of  the  trust. 

The  distinction  between  these  two  lines 
of  cases  is  not  a  difference  of  principle.  The 
eases  of  the  first  group  hold  that  notice  of 
the  fact  of  the  deposit  to  the  beneficiary  is 
necessary  evidence  of  the  creation  of  the 
tmst^  as  contradistinguished  from  an  act 
necessary  to  be  done  to  create  the  trust; 
whilst  the  other  cases  treat  the  entry  itself, 
or  any  other  competent  .evidence  of  the  exist- 
ence of  the  intention  to  establish  a  trust,  as 
sufficient,  even  though  the  beneficiary  be  in 
total  ignorance  of  it.  It  is,  at  meet,  a  dif- 
ference as  to  the  quality  of  the  evidence 
needed  to  prove  the  trust,  not  a  difference  as 
to  the  method  by  which  such  a  trust  may  be 
created.  In  Maryland  it  is  not  requisite 
that  the  cestui  que  trust  should  be  notified 
of  the  declaration  or  establishment  of  the 
tmsL  Smith  v.  Darby,  39  Md.  278.  It  is 
the  donor's  act  which  originates  the  trust, 
and  it  is  the  intention  with  which  he  does  the 
act  that  is  material.  The  entry  unexplained 
is  a  sufficient  declaration  of  trust,  because 
44L.R.A. 


it  indicates  an  intention  to  establish  a  trust; 
but  this  may  be  rebutted. 

Possession  by  the  depositor  of  the  bank 
book  in  no  way  detracts  from  the  force  of 
the  entry;  because  it  is  a  possession  by  the 
trustee,  and  does  not  denote  that  no  bene- 
ficial intei'est  had  been  given  to  the  cestui 
que  trust.  Minor  v.  Rogers,  40  Conn.  512« 
16  Am.  Kep.  69.  If  the  delivery  of  the 
money  to  a  bank  to  be  placed  to  the  credit 
of  the  depositor  in  trust  for  another,  and  the 
declaration  of  the  trust  as  evidenced  by  the 
entry  made  pursuant  to  the  settlor's  instruc- 
tions, oonstitute  and  evidence  a  valid  trust, 
then  no  act  of  the  depositor  in  subsequently 
withdrawing  the  money  can  affect  the  rights 
of  the  cestui  que  trust,  unless  the  power  to 
withdraw  be  reserved. 

In  Martin  v.  Funk,  75  N.  T.  134,  31  Am. 
Rep.  446,  the  account  as  opened  was :  "The 
Citizens'  Savings  Bank  in  acooimt  with 
Susan  Boone,  in  trust  for  Tillie  Willard.*' 
The  account  was  opened  in  1866  and  the  de- 
positor retained  possession  of  the  bank-book 
until  her  death  in  1875.  The  beneficiary 
was  not  informed  of  the  existence  of  the  ac- 
count. It  was  held  that  such  a  tVansaction, 
unexplained,  and  followed  by  the  death  of 
the  depositor  with  the  account  still  open, 
created  a  valid  trust.  And  so  in  Willis  v. 
Smyth,  91  N.  Y.  297.  In  Savre  v.  Weil, 
94  Ala.  466,  16  L.  R.  A.  545,  it  was  held 
that  a  trust  is  complete  and  irrevocable 
where  a  person  makes  a  deposit  of  money  in 
bank  to  the  credit  of  himself  as  trustee  for 
certain  children  named,  and  that  nothing  re- 
mained to  him  but  a  mere  naked  legal  title. 

In  Re  Oaffney,  146  I*a.  49,  the  facts  were 
that  Hugh  Gaffney  deposited  $560  in  the 
Johnstown  Savings  Bank  in  his  name  m 
trust  for  Polly  McKim,  and  the  supreme 
court  of  Pennsylvania  said :  ''We  have,  then, 
the  case  of  a  deposit  on  the  books  of  the  bank 
of  a  sum  of  money  in  the  name  of  Hugh  Gaff- 
ney, trustee  for  Polly  McKim.  This  makes 
out  at  least  a  prima  facie  case  for  the  appel- 
lant. Upon  the  face  of  the  bank  book  the 
money  belonged  to  Polly  McKim  and  there  is 
not  sufficient  upon  the  record  to  rebut  this 
presumption."  In  Gerrish  v.  New  Bedford 
InsU  for  Sav.  128  Mass.  159,  the  facts  were 
as  follows:  A,  after  depositing  the  maximum 
amount  allowed  by  the  bank,  placed  other 
sums  in  the  name  of  himself,  as  trustee  for 
hi.!  son  and  his  granddaughter.  He  retained 
the  pass  books  and  during  his  life  collected 
the  interest. 

The  son  and  granddaughters  offered  to 
prove  that  A  had  said  to  them  at  various 
times  "that  he  had  put  this  money  in  the 
bank  for  them,  but  he  wanted  to  draw  the 
interest  during  his  lifetime,  and  after  he  was 
gone  they  were  to  have  the  money."  it  wa** 
held  that  the  evidence  was  admissible,  and 
that  upon  all  the  evidence  a  jury  would  be 
justified  in  finding  that  A  had  fully  consti- 
tuted himself  a  truetee  for  the  claimants. 
See  the  very  full  notes  to  Ounninqhttni  v. 
Davenport,  147  N.  Y.  43,  32  L.  R.  A.  373; 
find  21  Am.  k  Eng.  Enc.  Law,  735;  27  Am. 
&  Eng.  Enc.  Ijaw,  61,  and  the  numerous  case* 
in  note  2,  18  Am.  Law  Rev.  379. 
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Without  multiplying  illustrations,  or  over- 
burdening this  opinion  with  further  refer- 
ences, thoee  just  given  suffice  to  show  that 
such  a  deposit  as  we  are  now  dealing  with 
constitutes  a  valid  declaration  of  trust,  in 
the  absence  of  contravening  proof;  and  that 
when  a  trust  is  thus  created  the  rights  of 
the  beneficiary  become  fixed,  even  though 
the  settlor  retains  the  bank  book  in  his  pos- 
fession.  Nor  does  the  circumstance  that  the 
depositor  makes  himself  a  beneficiary  joint- 
ly with  another  prevent  the  trust  from  at- 
taching to  the  fund.  A  trust  is  not  renderea 
void  by  the  appointment  of  a  l)eneficiary  as 
trustee.  1  Perry,  Tr.  §  297;  Woods  v. 
Woods,  1  Myl.  A  C.  401 ;  Crockett  v.  Crock- 
ett, 1  Hare,  451,  2  Phill.  Ch.  653;  Hill, 
Trusts  &  Trustees,  p.  65,  note  1;  Story  v. 
Palmer,  46  N.  J.  Eq.  1 ;  Rogers  v.  Rogers,  18 
Hun,  409. 

We  have,  then,  a  valid  declaration  of  trust 
impressed  upon  the  funds  in  bank,  and  the 
1>ank  holding  them,  not  as  trustees,  but  for 
the  truf^tee,  with  kno>vledge  of  the  conditions 
of  the  trust.  The  trustee  was  seised  of  the 
money  for  the  use  of  herself  and  her  sister, 
as  joint  owners  of  the  e<}uitable  interest;  and 
both  were  authorized  to  draw  the  fuiids  ud- 
on  producing  the  bank  book.  This  is  not  aJl. 
The  declaration  of  trust  transferred  to  the 
trustee  the  legal  title  for  the  benefit  of  the 
«urvivor  of  the  two  cestuis  que  trust,  as  to 
the  balance  of  the  fund  remaining  in  bank 
at  the  death  of  either.  By  the  terma  of  the 
declaration  of  trust,  upon  the  death  of  Miss 
O'Neill,  the  balance  on  deposit  became  Mrs. 
Whalen's  property,  not  by  a  gift  and  deliv- 
ery of  the  bank  book,  nor  by  the  right  of 
survivorship  as  one  of  two  joint  owners,  nor 
by  a  gift  of  the  funds,  inter  civos;  but  pure- 
ly aira  exclui^ively  because  the  trust  as  de- 
clared in  1895,  stripped  Miss  O'Neill  of  her 
individual  ownership  of  the  money,  and 
vest^  the  money  in  her  in  trust,  as  to  this 
balance,  for  Mrs.  Whalen,  if  the  latter  hap- 
pened to  outlive  Miss  O'Neill.  The  statute 
of  uses,  27  Henry  VIIJ.,  chap.  10,  has  no  ap- 
plication to  this  case,  and  the  title  to  the 
funds  is  unaffected  by  the  operation  of  that 
enaetment.  "When  a  trust  has  been  created 
in  personalty,  and  all  the  purposes  of  the 
trust  have  ceased,  or  are  at  an  end,  the  ab- 
solute estate  ie  in  the  person  entitled  to  the 
last  use."     Denton  v.  Dentony  17  Md.  407. 

What  obligations  or  liabilities,  if  any,  the 
bank,  as  custodian  of  the  fund,  assumed  by 
accepting  the  deposit  upon  the  trusts  de- 
clared; or  how  far  it  would  be  accountable 
to  the  cestui  que  trust,  if  it  knowingly  par- 
ticipated in  the  disposition  or  waste  of  the 
trust  funds,  or  an  appropriation  of  them  to 
a  purpose  foreign  to  the  trust,  are  questions 
not  now  before  us,  and  a  discussion  of  them 
is  not  reauired  in  disposinij:  of  the  conflicting 
claims  oi  the  parties  to  tliia  controversy. 

Miss  O'Neill  had  the  power  to  fasten  a 
trust  on  her  own  property  for  the  benefit  of 
herself  and  another  where  the  rights  of  cred- 
itors were  not  interfered  with :  and  she 
c-onld  lawfully  do  tliis  and  retain  in  her  own 
possession  the  evidence  of  her  having  done 
it.  Carson  v.  PhvlpSj  40  Md.  73.  That  she 
knowingly,  and  with  a  full  appreciation  of 


what  she  was  about,  did  create  and  declare 
this  trust,  is  confessedly  clear;  and  there  ia 
no  rule  of  law  which  forbids  its  enforcement 
when  thus  satisfactorily  established,  and 
when  no  superior  claims  of  creditors  are  in- 
vaded. 

Our  conclusion,  founded  on  well-recog- 
nized legal  principles  and  on  carefully  con- 
sidered judicial  precedents,  is  that  Mani' 
WhaJen,  as  cestui  ^ue  truft,  is  entitled  to 
the  fund  on  deposit  in  the  Metropolitan  Sav- 
ings Bank ;  and  as  the  decree  appealed  from 
awarded  that  fund  to  her,  it  will  be  affirmed. 

Deciee  affirmed,  with  costs  in  this  court 
and  in  the  court  below  to  be  paid  by  the  ex- 
ecutor of  Miss  O'Neill  out  of  ner  estate. 


Mai7  WHALEN,  Appt., 

V, 

Arthur  V.    MILHOLLAND,    Exr.    etc.,    of 
Elizabeth  O'Neill,  Deceased. 


( 


.Md., 


.) 
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1.  Ifo  perfected  artft  !■  made  of  a  saT- 
Inffit-I^ank  tfepavlt  by  depositing  It  in  th^ 
names  of  donor  and  donee,  making  It  payable 
to  the  order  of  either  or  to  the  survivor, 
and  by  the  words  "Joint  owners'*  stamped 
on  the  pass  book,  where  the  donor  continues 
Id  possession  of  the  pass  book,  and  therefore 
retains  dominion  over  the  funds,  with  the 
right  at  any  moment  to  withdraw  the  whole 
of  It. 

2.  A  orlft  of  Mavtaca-banlc  depoiilts  la 
made  by  dellT-^ry  of  tlie  pans  book 
from  the  doDor>  to  the  donee,  describing  them 
as  joint  owners,  and  making  the  money  pay- 
able to  the  order  of  either,  or  the  survivor, 
when  It  is  done  with  the  Intention  of  donat- 
ing the  fund  and  preserving  no  control  oxer 
It. 

3.  Tbe  eirideiice  to  eatabliab  a  w^tt 
mast  be  explicit  and  convincing  In  support 
of  every  element  needed  to  constitute  a  valid 
donation. 

(March  16,  1890.) 

APPEAL  bv  the  alleged  donee  from  a  de- 
cree of  tne  Circuit  Ck)urt  of  Baltimore 
City  awarding  to  the  executor  of  the  donor 
a  fund  consisting  of  a  savings-bank  deposit 
alleged  to  have  been  given  to  the  donee, 
which  was  rendered  upon  an  interpleader 
bill  by  the  bank  to  settle  the  re»pective  rights 
of  the  claimants.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  TXTlllia  ft' Homer,  for  appellant; 

The  money  is  deposited  so  as  to  give  both 
to  the  decedent  and  to  the  appellant  absolute 
power  over  the  funds  deposited,  accordiii<^ 
as  one  or  the  other  had  actual  possession  of 
the  book  of  deposit,  and  when,  therefore,  the 
Jcpositor  of  the  money,  Elizabeth  O'Neill, 
the  decedent,  transferred  and  delivered  to 
the  appellant  the  possession  of  said  books, 
she  completed  beyond  the  power  of  recall  tlie 
gift  to  her  of  the  funds  deposited. 

Pennington  v.  Qittinga,  2  Gill  &  J.  208; 
Brantley's  Notes  on  Gifts;  Hitch  v.  Davis,  3 

Note. — See  also^Mllhoirnnd  v.  Whalen  (MdT) 
ante,  205,  and  footnote  thereto. 


See  also  44  L.  R.  A.  205. 
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Md.  Cb.  266;  yiokeraon  ▼.  yiokeraon,  28 
Md.  327 ;  Taylor  v.  Uenry,  48  Md.  650,  30 
Am.  Rep.  486;  Conaer  v.  Snatoden,  64  Md. 
175,  39  Am.  Rep.  368  j  Dougherty  v.  Moore, 
71  Md.  248;  Gorman  v.  Gorman,  87  Md.  338. 

The  entry  in  the  case  at  bar  i&,  "Joint 
owners.  Payable  to  the  order  of  either  or  the 
gurvivor,"  and  not  as  in  Taylor  v.  Henry, 
** Joseph  Henry  and  Mary  Henry,  his  mother, 
and  tne  survivor  of  them,  subject  to  the  or- 
«ler  of  either." 

Taylor  v.  Henry,  48  Md.  650,  30  Am.  Rep. 
486. 

Messrs.  James  MoCols^n  and  Cbarles 
W.  Milliolland  for  appellee. 


%  Ch.  J.,  delivered  the  opinion 
of  the  oourt: 

The  controversy  in  this  case  grows  out  of 
a  savings  bank  deposit.  There  are  two 
dajmants  of  the  fund.  The  savings  bank 
filed  a  bill  of  interi)Ieader  making  them  oar- 
ties.  The  contest  is,  consequently,  confined 
to  them. 

It  is  undisputed  that  on  and  prior  to  May 
ft,  1891,  Elizabeth  O'Neill  had  on  deposit  to 
her  orwn  oredit  in  the  Savings  Bank  of  Bal- 
timore the  sum  of  $2,100.42.  And  it  is 
equally  beyond  contention  that  this  money 
belonged  to  her  and  to  no  one  else.  On  that 
day  she  doeed  the  account,  and  the  same 
money  was,  at  once,  entered  to  the  credit  of 
Elizabeth  O'Neill  and  her  sister,  Mary 
Whalen.  Whether  the  money  was  really 
drawn  and  redeposited  does  not  appear;  bui 
as  such  a  course  was  wholly  unnecessary  to 
effect  the  change  actually  made,  it  is 
highly  probable  that  it  was  not  resorted  to. 
The  entrv  as  it  now  stands  in  the  deposit  or 
pass  book  is  in  these  words:  ''Elizabeth 
Ocelli  and  Mary  Whalen.  Joint  owners. 
Payable  to  the  order  of  either  or  the  sur- 
vivor." When  this  account  was  opened  on 
May  6,  it  read:  ''Elizabeth  0*Neill  and 
Mary  Whalen.  Payable  to  the  order  C'f 
either  or  the  survivor,"  but  later  on  the 
words  "Joint  owners"  were  added,  when  that 
form  was  adopted  by  the  bank. 

Both  of  these  entries  were  plftced  on  the 
deposit  or  pass  book  by  a  stamp.  There  is 
nothing  whatever  in  the  record  to  show  when 
the  words  "Joint  owners"  were  stamped  upon 
the  pass  book,  and  not  the  slightest  sugges- 
tion that  they  were  placed  there  with  Miss 
Oll^eill's  knowledge  or  consent.  She  could 
not  read  and  there  is  no  evidence  tending  to 
show  that  she  knew  the  words*' Joint  owners" 
were  there.  After  the  account  was  opened 
fthe  added  by  deposits  and  accrued  interest 
the  dura  of  $1,003.36  and  she  drew  out 
amounts  aggregating  $636.05.  She  retained 
possession  of  tl^  pass  book  from  the  open- 
ing of  the  account  up  to  the  time  of  her  de- 
oease,  unless  the  contention  of  Mrs.  Whalon 
that  it  was  delivered  to  her  a  few  hours  be- 
fore 4er  sister's  death,  is  well  founded. 

Miss  O'Neill  died  in  September,  1897,  leav- 
ing a  last  will  and  testament.  Mr.  A.  V. 
^ulholland  is  named  as  the  executor  therein. 
^lary  Whalen  claims  the  funds  in  disput;*. 
and  she  claims  them  under  the  terms  ot  the 
deposit  and  by  virtue  of  an  alleged  delivery 
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of  the  pass  Ixx^,  whilst,  on  the  other  hand, 
the  executor  of  Miss  O'Neill  insists  that  they 
are  payable  as  assets  of  lier  estate. 

Starting  with  the  concession,  or  if  not 
with  the  concession  with  the  indisputable 
fact,  that  prior  to  the  deposit  of  May  6  th^ 
money  in  controversy  was  the  property  of 
Mis^s  O'Neill,  there  is  no  escape  from  the  con- 
clusion that  it  continued  to  be  hers,  and  now 
forms  part  of  her  estate  if  she  did  no  act  by 
which  she  parted  with  that  ownership. 
There  is  no  pretense  that  anything  evidences 
a  surrender  by  Miss  O'Neill  of  her  intere'*t 
and  estate  in  this  monev,  other  than  the  entry 
in  the  pass  book  and  the  alleged  delivery  of 
that  book,  or  both  combined. 

This  court  has  frequently  had  occasion  to 
consider  cases  growing  out  of  similar  de- 
posits. There  ought  not  now  to  be,  even  if 
there  ever  was,  any  uncertainty  about  the 
legal  principles  which  should  control  the  de- 
cision of  such  a  controversy.  The  money 
being  the  property  of  the  depositor,  the  fun- 
damental question  always  is:  Has  a  valid 
and  effective  ^ift  been  made  of  it  to  another? 
To  make  a  gift  perfect  and  complete,  there 
must  be  an  actual  transfer  by  the  donor  of 
all  right  and  dominion  over  the  thing  given : 
and  there  must  be  an  acceptance  b^  the  'lonoc 
or  by  some  competent  person  for  him.  In  ad- 
dition to  this  it  is  essential  to  the  validity 
of  such  gift,  that  it  should  go  into  effect,  or, 
in  other  words,  transfer  the  property,  at  once 
and  oompletelv;  for  if  it  lias  referen«'G  to  a 
future  time  when  it  is  to  operate  as  a  trans- 
fer, it  is  nothing  more  than  a  proiniso  witii- 
out  consideration,  and  cannot  be  enforced 
cither  in  law  or  in  equity.  Until  the  gift  is 
legally  perfect  and  complete,  a  locus  pcBni- 
tentim  remains,  and  the  owner  may  make 
any  other  disposition  of  the  property  that  he 
or  she  may  think  proper.  Taylor  v.  Henry, 
48  Md.  557,  30  Am.  Rep.  486;  Gorman  v. 
Gorman,  87  Md.  338 ;  Pennington  v.  Gittings, 
2  Gill  &  J.  208;  Murray  v.  Cannon,  41  Md. 
^^76;  Dougherty  v.  Moore,  71  Md.  249. 
"There  is  no  case,"  said  Gibbs,  Ch.  J.,  "which 
decides  that  the  donor  may  resume  the  pos- 
•ession  and  the  donation  continue."  Bunn  v. 
Markham,  7  Taunt.  224. 

It  needs  no  discussion,  especially  since  the 
decision  of  the  cases  of  Taylor  v.  Henry,  48 
Md.  557,  30  Am.  Rep.  48b,  and  Dougherty  v. 
Moore,  71  Md.  240,  to  show  that  the  entrv 
as  originally  made,  viz.:  "Elizabetli 
O'Neill  and  Mary  Whalen,  payable  to  the  or- 
der of  either  or  the  survivor,"  is  wholly  in- 
sufficient to  effect  a  transfer  and  deliveir  of 
the  funds  to  Mrs.  Whalen,  or  to  place  them 
beyond  the  power  of  Miss  O'Neill  to  reclaim. 
The  deposit  in  the  names  of  Miss  O'Neill  and 
Mrs.  Whalen,  was  payable  to  the  order  of 
eithei'  or  the  survivor.  Miss  O'Neill  having 
by  this  form  of  entry  retained  undoubted 
power  to  draw  the  money  out  of  the  bank 
whenever  she  pleased  obviously  did  not  de- 
vest herself  of  dominion  over  it.  There  was 
nothing  to  prevent  her  from  checking  out 
every  cent  of  the  fund  immediately,  or  at 
any  time,  after  tlie  deposit  in  the  two  names 
liai  been  made.  If  this  be  true — and  it  can- 
not be  qiiefltioned — there  was  no  perfected 
gift  to  Mrs.  Whalen,  and  she  consequently 
14 
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acquired  no  interest  in  the  fund  by  the  form 
of  the  entry  as  it  then  stood. 

The  form  of  the  entry  in  the  Taylor  Case 
was:  "Joseph  Henry,  Margaret  Taylor,  and 
the  survivor  of  them,  subject  to  the  order  of 
either:"  and  in  the  Moore  Case  it  was: 
"Lawrence  McDonald,  Sarah  McDonald,  and 
the  survivor,  subject  to  the  order  of  either." 
These  are  identical  in  legal  effect  with  the 
entry  we  are  now  dealing  with  (for  we  are 
excluding,  for  the  present,  the  words  "joint 
owners")  and  both  were  held  to  be  insuffi- 
cient to  transfer  the  funds  to  the  survivor. 
Ihit  much  stress  was  laid  on  the  words 
"Joint  owners"  which  were  subsequently 
stamped  on  the  pass  book.  Of  themselves 
these  two  words,  as  we  said  in  Oorman  v. 
Gorman,  87  Md.  336,  are  not  sufficient  in  a 
deposit  made  in  a  savings  bank  to  transfer 
title  to  the  fund — that  is,  they  are  not  suffi- 
cient to  convert  the  fund  from  being  the 
property  of  the  person  to  whom  it  belong* 
into  the  property  of  the  original  owner  and 
another  individual. 

Whatever  their  technical  import  may  be 
when  employed  in  other  instruments,  they 
cannot  operate  to  vest  an  ownership  to  the 
extent  01  one  half  of  the  fund  in  someone 
else,  when,  under  the  terms  and  according  to 
the  legal  effect  of  the  very  paper  in  which 
they  are  used,  the  depositor  retains  such 
p  dominion  over  the  fund  deposited  that  he 
mav  at  any  moment  withdraw  the  whole  of 
It.  If  these  two  words  do  not  restrict  the 
authority  of  the  depositor  to  draw  the  money, 
{hey  do  not  limit  or  curtail  his  control  over 
it;  and  if  his  control  over  it  \&  not  limited 
or  curteiled  there  is  obviously  left  to  him  a 
loctts  pamitentice,  and  there  is,  consequent- 
ly, no  perfected  donation. 

That  the  words  "Joint  owners"  do  not,  and 
were  not  intended  to,  restrain  the  depositor 
from  forthwith  drawing  out  of  bank  the 
whole  fund  deposited,  is  apparent;  because, 
in  spite  of  their  use,  the  other  words  of  the 
entry  expressly  declare  that  the  fund  shall 
be  payable  to  either  of  the  parties  named, 
and  therefore  to  the  one  to  whom  it  original- 
ly belonged  and  who  caused  the  entry  to  be 
made  in  that  particular  form.  Always  bear- 
ing in  mind  that  the  fund  belonged  to  only 
one  of  the  parties  named  as  joint  owners, 
and  that  you  are  searching  for  evidence  tend> 
in^  to  show  a  gift  of  that  fund,  or  a  part 
of  it,  to  a  person  who  confessedly  in  the  first 
instance  owned  none  of  it,  the  control  re- 
tained over  the  whole  of  it  by  the  original 
owner,  under  the  very  terms  of  the  deposit 
which  he  makes,  is  of  great  significance  in 
repelling  an^  inference  that  he  intended  to 
part  with  his  ownership  in  any  way  what- 
ever. Particularly  is  this  so  when  the  orig- 
inal owner  retains  possession  of  the  pass 
book,  and  when  the  deposit  is  made  in  a 
savings  bank  by  the  rules  of  which  the  boolc 
must  be  produced  before  the  deposit  can  be 
withdrawn. 

There  is,  however,  another  reason  why  the 
addition  of  the  words  "joint  owners"  cannot, 
in  this  case,  enlarge  or  change  in  any  way 
the  original  entry  to  the  credit  of  Miss 
O'Neill  and  her  sister.  Those  words  were 
placed  on  the  book,  not  because  Mise  O'Neill 
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reqdisted  the  bank  officers  to  do  so,  and  not 
because  she  thought  they  would,  or  designed 
they  should,  vest  an  indefeasible  inter- 
est in  her  sister,  but  merely  because  the  bank 
had  adopted  that  form,  as  testified  by  the 
assistant  treasurer,  "to  make  it  uniform,**" 
though  uniform  with  what  he  did  not  say. 
The  words  were  put  there,  not  as  expressing 
Miss  O'Neill's  intentioas  or  as  limiting  her 
control  over  the  funds,  but  manifestly  to- 
carry  out  some  policy  or  theory  of  the  sav- 
ings bank.  They  represent  and  stand  for  no 
voluntary,  deliberate  act  of  hers  at  all.  In 
the  face  of  these  facts,  whatever  the  import 
of  the  words  might  be  had  they  been  con- 
sciously and  purposely  used  by  Miss  O'Neill^ 
they  certainly  can  be  given  no  weight  or  po- 
tency. 

Whilst  it  may  be  conceded  that  Miss 
O'Neill  intended  this  fund  to  belong  to  her 
bister  should  the  latter  survive  her, — and 
there  are  quite  a  number  of  her  declaration?^ 
in  the  record  indicating  that  she  did, — still, 
the  method  resorted  to  by  her  for  the  accom- 
plishment of  that  end  cannot,  so  far  as  the 
entry  in  the  book  is  concerned,  be  treated  a9> 
efficacious.  The  entry  did  not  constitute  a 
valid  ^ift  inter  vivos,  as  we  have  already 
pointea  out;  and  it  cannot,  for  obvious  rea- 
sons which  need  not  even  be  suggested,  oper- 
ate as  a  testementary  disposition  of  the  fund. 
The  money,  therefore,  belonged  to  the  origi- 
nal owner  at  the  time  of  her  death^,  unleas  the 
delivery  of  the  book  to  Mrs.  Whalen,  or  the 
entry  and  the  delivery  together,  constituted 
A  valid  donation. 

If  we  assimie  for  the  moment  that  the  evi- 
dence satisfactorily  establishes  a  delivery  of 
the  bank  book  to  Mrs.  Whalen  by  Miss 
O'Neill,  the  question  is  then  presented  as  to 
whether  the  gift  and  delivery  of  a  bank  book 
containing  the  entry  that  this  one  embodies,, 
including  the  words  "Joint  owners,"  amounts- 
to,  and  is,  in  law,  a  delivery  of  the  money 
credited  in  the  book.  In  Murray  v.  Cannon^ 
41  Md.  476,  where  the  entry  was  "James- 
Cannon,  subject  to  his  order,  or  to  the  ordet 
of  Mary  E.  Gannon,"  the  possession  of  the 
book  by  the  claimant,  the  alleged  donee  Mary 
E.  Cannon,  did  not  effect  a  transfer  of  the- 
fund  to  her. 

"Ite  delivery  to  her,"  said  the  court,  "can- 
not be  said  to  operate  as  a  delivery  to  her 
of  the  money  in  question,  or  to  deprive  James- 
Cannon  of  dominion  and  control  over  it. 
This  branch  of  the  case,"  the  opinion  goes 
on  to  declai-e,  "is  within  the  principle  de- 
cided in  Ward  v.  Turner,  2  Ves.  Sr.  431. 
There  the  bill  was  to  obtain  a  transfer  of 
South  Sea  Annuities,  upon  the  ground  that 
the  receipts  for  them  had  been  delivered  to 
the  complainaint's  testator,  the  donor  say- 
ing: *I  give  you  these  papers,  which  are  re- 
ceipU  for  South  Sea  Annuities,  and  will 
serve  you  after  I  am  dead."  This  was  held 
not  to  be  perfected  gift,  because  the  delivery 
of  the  receipte  was  not  a  delivery  of  the  an- 
nuities, as  they  could  only  be  delivered  by 
a  transfer  or  something  equivalent.  So  ii> 
this  case  the  delivery  of  the  book  of  deposit 
did  not  constitute  a  delivery  of  the  money, 
which  it  is  claimed  was  the  thing  intendeif 
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to  be  given,  because  iU  delivery  could  not  be 
effect^  in  that  way." 

To  change  the  fund  from  the  name  of 
James  Cannon  to  that  of  the  alleged  donee 
required  a  check  drawn  by  the  depositor,  or 
by  his  agent,  Mary  Cannon,  during  his  life ; 
because  upon  his  death  her  agency  termi- 
nated. She  was  not  named  in  the  deposit 
book  an  a  joint  owner  of  the  fund.  The  pos- 
session of  the  book  may  be  a  circumstance 
to  be  considered  in  determining  the  owner- 
ship of  the  fund,  "but  when  the  ownership 
IS  fixed  beyond  dispute  by  the  entry,  or  in 
some  other  way,  then  the  mere  possession  of 
the  bank  book  is  not  to  be  taken  as  conclu- 
sive of  the  ownership  of  the  person  in  whose 
possession  it  may  be  founa."  Oorman  v. 
Qorman,  87  Md.  338. 

In  Dougherty  v.  Moore ^  71  Md.  249,  we 
said:  "We  sliall  not  stop  to  consider 
whether  an  assignment  in  writing  and  de- 
livery to  a  donee  of  a  pass  book  of  a  savings 
bank  by  the  donor,  with  the  intention  to  ^ive 
and  ve»t  in  the  donee  the  immediate  right 
and  interest  in  the  money  held  on  deposit, 
will  constitute  a  valid  gift  of  such  deposits. 
In  843me  states  it  has  been  held  that  such  an 
assignment  and  delivery  will  vest  in  the  do- 
nee a  valid  title  to  the  money."  We  have 
cited  these  cases,  the  only  ones  in  this  state 
that  we  now  recall,  bearing  on  this  precise 
question,  to  show,  first,  that  in  an  instance 
where  the  terms  of  the  deposit  did  not  pur- 
port to  create  an  interest  as  donee  in  the 
claimant,  the  delivery  of  the  book  did  not 
transfer  the  ownership  of  the  money  on  de- 
posit; secondly,  that  mere  possession  of  the 
book,  worded  precisely  as  is  the  one  in  this 
proceeding  and  issued  by  the  same  bank 
which  gave  to  Miss  O'Neill  the  book  we  are 
now  considering,  while  a  fact  to  be  weighed 
in  deciding  the  question  as  to  who  owns  the 
funds,  was  held  not  to  be  conclusive  evidence 
of  ownership ;  and  thirdly,  that  where  the  ne- 
cessities of  the  particular  case  did  not  re- 
quire a  decision  of  the  point  we  refrained 
from  determining  whether  a  written  assign- 
ment and  delivery  of  a  deposit  book  would 
constitute  a  valid  ^ft  of  ttie  deposit.  Pob- 
Res»ion  is  distinguishable  from  delivery. 

There  may  be  possession  where  there  has 
been  no  delivery;  but  there  can  be  no  valid 
delivery  unless  possession,  actual  or.oonstruc- 
tivc,  accompanies  it.  Where,  however,  it  ap- 
pears that  the  original  owner  purposely  de- 
posited the  fund  to  his  and  another's  credit 
as  joint  owners,  retaining  the  pass  book  (to 
as  to  continue  his  dominion  over  the  money; 
n  distinct,  unequivocal  delivery  of  the  book 
to  the  other  person  named  as  co-owner,  with 
the  intention  to  part  with  the  ownership  and 
to  make  an  irrevocable  gift  of  the  funa  and 
an  acceptance  of  it  by  the  donee,  would  patt^ 
the  whole  interest  therein  to  the  donee;  be- 
cause there  would  then  be  no  inconsistency  be- 
tween the  legal  effect  of  the  entry  on  the  book 
and  t^e  right  in  which  the  donee  of  the 
book  could  claim  the  deposit,  and  there 
would  no  longer  be  a  locus  poenitenticB  in  the 
original  owner.  Every  element  of  a  per- 
fected gift  would  then  be  present.  In  Can- 
non's ca^e  the  leffal  effect  of  the  entry  was 
simply  to  make  Mary  £.  Cannon  an  agent 
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to  draw  the  money  for  the  owner,  James 
Cannon,  and  the  delivery  of  the  book  to  her 
wafi  a  delivery  to  her  in  her  capacity  as 
agent.  We  are  not  discussing  a  gift  mortis 
causa  as  in  Conser  v.  Snawden,  54  Md.  175, 
39  Am.  Rep.  368.  In  that  case  there  was 
no  delivery  of  the  book  and  the  plaintiff 
failed  to  prove  that  the  donor  died  of  the  dis- 
order of  which  she  was  suffering  when  the 
^ift  was  made  and  that  there  had  been  no 
intervening  recovery.  Apart  from  the  cir- 
cumstances that  the  gift  is  made  with  a  vie^v 
to  death,  and  that  it  is  upon  condition,  ex- 
press or  implied,  that  it  shall  take  effect  only 
on  the  death  of  the  donor,  by  a  disorder 
from  which  he  is  then  suffering,  a  delivery 
that  is  sufficient  to  perfect  a  gift  mortis 
causa  will  be  equally  good  to  constitute  a 
valid  gift  inter  vivos. 

By  the  terms  of  the  deposit  Mary  Whalen 
was  authorized  to  draw  the  money  upon  nreis- 
entation  of  the  book.  The  delivery  to  and 
acceptance  by  her  of  this  book  as  a  gift — if 
in  point  of  fact  there  was  such  a  delivery  and 
acceptance- — clothed  her  with  complete  do- 
minion over  the  money,  even  as  against  Misi 
O'Neill,  and  of  course,  therefore,  as  against 
the  latter's  personal  representatives,  and  left 
nothing  further  to  be  done  to  consummate 
the  donation.  The  entry  in  the  book  placed 
the  fund  to  her  credit  jointly  with  her  sister 
— though  vesting  no  interest  in  her — but  tlie 
ownership  of  the  book  by  gift  conferred  upon 
her  authority  to  draw  the  whole  fund  for 
her  own  use,  thus  differing  radically  from 
Cannon's  Case  and  Snowden*s  Case,  The 
great  weight  of  authority  supports  the  prop- 
osition tliat  a  gift  of  savings  bank  deposits 
by  delivery  of  the  pass  book  is  a  valid  and 
complete  gift  of  the  money.  Ridden  v. 
Thrall,  125  N.  Y.  572,  11  L.  R.  A.  684,  and 
notes;  Pierce  v.  Boston  Five  Cents  8av, 
Bank,  129  Mass.  425,  37  Am.  Rep.  371; 
Hill  V.  Stevenson,  63  Me.  364,  18  Am.  Rep. 
231;  Tillinghast  v.  Wheaton,  8  R.  I.  536,  5 
Am.  Rep.  6*21,  94  Am.  Dec.  126;  Camp's  Ap- 
peal, 36  Conn.  88,  4  Am.  Rep.  39;  Penfield 
V.  Thayer,  2  E.  D.  Smith,  305;  8  Am.  A 
Eng.  Enc.  Law,  1st  ed.  p.  1326,  note  3,  and 
the  numerous  cases  there  collected. 

A  savings  bank  book  has  a  peculiar  char- 
acter. It  is  not  a  mere  paae  book,  or  the 
statement  of  an  account;  it  is  issued  to  the 
person  in  whose  name  the  depoeit  is  made, 
and  with  whom  the  bank  has  made  its  con- 
tract; it  is  his  voucher,  and  the  only  security 
he  has  as  evidence  of  his  debt.  The  book  is 
the  instrument  by  which  alone  1>he  money 
can  be  obtained,  and  its  possession  is  thus 
some  evidence  of  title  in  the  person  present- 
ing it  at  the  bank.  "We  can  have  no  doubt," 
says  the  supreme  judicial  court  of  Massachu- 
setts, ''that  a  purchaser,  to  whom  such  -i 
book  is  delivered  without  assignment  obtains 
an  equitable  title  to  the  fund  it  represents ; 
and  a  title  by  gift,  when  the  claims  of  cred- 
itors do  not  affect  its  validity,  stands  on  the 
same  footing  as  a  title  by  sale."  Pierce  v. 
Boston  Five  Cents  8av.  Bank,  129  Mass.  425, 
37  Am.  Rep.  371.  A  deposit  in  a  bank  of 
issue,  discount,  and  deposit  cannot  be  trans- 
ferred by  a  delivery  of  the  pass  book,  because 
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wherever  the  book  may  be  the  depositor  may 
withdraw  the  fund  by  check. 

PoBseseion  of  a  deposit  book  in  such  a  bank 
does  not  give  a  dominion  or  control  over  the 
'und  and  hence  cannot  operate,  by  delivery, 
-'o  transfer  ownership  of  tne  money  deposifted. 
/ones  V.  WeaJcley,  90  Ala.  441,  19  L.  R.  A. 
TOO.  Many  of  the  cases  cited  or  referred  to 
above  go  to  a  very  much  greater  extent  than 
we  think  necessary,  and  we  are  not  to  be  un- 
derstood as  adopting  them  without  qualifica- 
tion. So  far  BE  they  support  the  doctrine 
that  a  gift  of  a  savings  bank  book  worded  as 
this  one  is,  constitutes  a  valid  donation  of 
the  deposit,  we  accept  and  approve  them, 
but  no  further. 

We  hold,  then,  that  if  this  deposit  had 
been  made  by  Miss.  O'Neill  in  her  own  and 
her  sister's  names  as  joint  owners,  payable 
to  the  order  of  either  or  the  survivor,  though 
all  the  money  was  in  fact  the  property  of 
Miss  O'Neill;  and  if  thereafter  she  had  de- 
liberately given  the  book  to  her  sister  with 
the  intention  of  donating  the  fund  to  her 
and  had  reserved  no  control  over  it  herself, — 
upon  the  acceptance  of  that  gift  by  Mrs. 
Whalen  there  would  have  been  a  perfected 
gift  of  the  money,  vesting  the  ownership 
thereof  in  Mrs.  Whalen  ana  entitling  her  to 
the  possession  of  it. 

Though  the  delivery  of  the  pass  book 
^vould  have  been  a  delivery  of  the  fund,  the 
circumstances  developed  in  the  testimony  fail 
to  show  a  delivery  of  the  book  by  Mij>s 
O'Neill  to  Mrs.  Whalen.  There  is  but  a  sin- 
gle witness  who  undertakes  to  prove  the  as- 
serted delivery  of  the  book,  besides  Mrs. 
Whalen.  Their  testimony,  when  weighed 
in  connection  with  other  facts,  falls 
far  short  of  establishing  either  an  actual 
or  a  constructive  delivery  of  the  book.  The 
witness,  Mrs.  Rhatigan,  thus  describes 
the  gift:  "Miss  Elizabeth  O'Neill  told  Mary 
that  she  never  gave  her  anything  while  she 
lived,  and  that  her  two  bank  books  was  in 
the  washstand  drawer,  and  she  could  have 
the  money,  and  to  take  care  of  it  as  well  as 
she  did." 

She  further  btated  that  this  occurred  on 
Fridav  afternoon,  September  24,  and  Mi^s 
O'Neill  died  Saturday  morning  about  one 
o'clock.  This  witness  also  testified  that  the 
washstand  drawer  was  locked  and  that  MrE>. 
Whalen  had  the  keys.  Miss  O'Neill  became 
unconscious  about  four  or  five  o'clock  Friday 
afternoon,  and  continued  so  until  her  death. 
Mrs.  Whalen  testified  that  she  hunted  for 
her  sister's  keys  and  found  them  between  the 
two  mattresses  and  the  bolster  of  the  bed 
upon  which  Miss  O'Neill  was  lying.  She 
was  then  asked ;  "How  long  had  your  sistur 
been  dead  when  this  seach  was  made?"  and 
she  replied:  "She  was  not  over  two  hours 
dead;  the  undertaker  was  there;  I  just 
raised  her  up  from  the  mattress  and  goc 
then*  and  put  them  in  my  pocket." 

At  this  point  her  counsel  interposed  and 
remarked.  "You  started  to  say,  *I  did -not  go 
right  away  when  she  told  me,'  and  I  did  not 
hear  the  balance;  please  complete  it."  And 
she  then  went  on:  "1  asked  her  where  th- 
keys  were,  and  she  did  not  know,  and  I 
raised  up  the  mattress  and  got  them;  she, 
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said,  'Have  ^ou  prot  them?'  and  I  said  Tes/ 
and  she  said,  'Those  books  in  that  wash- 
^tand  drawer  are  yours;  take  good  care  of* 
them';  that  is  what  I  thought  she  said;  that 
is  the  very  words  she  said."  This  is  all  the 
evidence  there  is  of  a  delivery  of  the  bank 
book.  Mrs.  Whalen  first  explicitly  stated 
that  she  did  not  get  possession  of  the  keys 
until  two  hours  after  ner  sister's  death,  and 
in  the  very  next  breath  she  asserts  that  she 
got  them  from  under  the  mattress  whilst  her 
sister  was  still  livine.  She  got  the  bank 
book  the  Monday  following  Miss  O'Neill*** 
death. 

Mrs.  Rhatigan  places  the  delivery  of  the 
books — euch  as  she  described  it — in  the  aft- 
ernoon, but  it  is  quite  apparent  she  left  the 
house  about  noon  and  dia  not  return  until 
Miss  O'Neill  was  unconscious.  Mr.  Milhol- 
land  testified  that  Mrs.  Whalen  and  other 
relatives  of  the  deceased  called  at  his  ofili'O 
to  hear  the  will  read  two  days  after  the  fu- 
neral. He  then  asked  Mrs.  Whalen  if  she 
had  any  papers  or  books  belonging  to  her 
sister;  she  replied  that  she  had  some  papers 
but  no  bank  books,  whereupon  a  niece  who 
was  present  insisted  that  Mrs.  Whalen  had 
two  bank  books  belonging  to  Miss  O'Neill, 
but  Mrs.  Whalen  stoutly  denied  that  she 
had  any  bank  books  whatever.  The  day  fol- 
lowing Mrs.  Whalen  called  again  upon  M;. 
Milholland  and  handed  him  two  bank  booiiH 
— ^the  one  in  controversy  and  another.  Mv. 
Milholland  thereupon  asked  her  if  any  of  the 
money  in  the  bank  was  hers,  and  "she  an- 
swered, no,  that  none  of  it  was  hers — that 
none  of  it  belonged  to  her."  The  gift  set  up 
and  relied  on  was  made,  if  at  all,  when  the 
owner  of  the  money  was  in  extremis. 

The  claimant's  version  of  the  transaction 
is  exceedingly  unsatisfactory;  and  her  dis- 
tinct and  emphatic  assertion  to  Mr.  Milhol- 
land that  the  money  did  not  belong  to  her, 
spoken  so  recentiv  after  the  alleged  gift  had 
been  made  that  she  could  not  well  have  for- 
gotten that  the  money  was  hers  if  it  hai 
been  in  fact  given  to  her  but  a  few  days  pre- 
viously, make  it  highly  probable  that  loose 
and  incoherent  expressions  of  a  dying  woman 
have,  as  time  wore  on,  grown,  perhaps  un- 
consciously, into  the  shape  and  form  they 
now  present  through  the  testimony  of  these 
two  witnesses.  These  death-bed  donations 
to  be  upheld  ought  to  be  above  question  or 
suspicion  at  all  times,  but  more  especially 
when  they  render  inoperative,  as  they  would 
in  this  case,  the  provisions  of  a  will  made  at 
a  calmer  and  more  collected  moment. 

The  evidence  to  support  them  ought  to  be 
clear  and  free  from  uncertainty,  for  the 
temptation  to  seize  upon  disjointed  sen- 
tences uttered  when  the  physical  frame  is 
prohtrntcd  and  the  mental  faculties  are  fail- 
ing, and  to  convert  them  into  a  deliberate 
gift  of  the  bulk  of  a  dying  person's  estate, 
might  be  too  often  yielded  to  under  the  in- 
fluence of  interest  or  the  promptings  of  avar- 
ice, and  produce  most  grievous  wrongs.  The 
facility  with  which  such  gifts  sometimes  . 
are  proved  is  sujjgestive  of  great  caution  in 
weighing  the  evidence  adduced  to  sustain 
them, 
them. 


To  doubt  them  ought  to  be  to  deny 
"Around  every  other  disposition 
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of  the  property  of  the  dead  the  legislative 
power  has  thrown  safeguards  against  fraud 
and  perjury.  Around  this  mcKle  [donatio 
mortis  causa]  the  requirement  of  actual  de- 
livery is  the  only  substantial  protection,  and 
the  courts  should  not  weaken  it  by  permit- 
ting the  substitution  of  convenient  and  eas- 
ily proved  devices."  Keepers  v.  Fidelity 
Title  d  Deposit  Co,  56  N.  J.  L.  303,  23  L.  K. 
A.  184. 

Mindful  of  the  facility  with  which,  after 
the  alleged  donor  is  dead,  fraudulent  claims 
of  ownership  may  be  founded  on  pretended 
gifts  of  his  property,  asserted  to  nave  been 
made  while  ne  was  living,  it  is  but  a  salu- 
tary precaution  which  demands  explicit  and 


convincing  evidence  of  every  elementt  needed 
to  constitute  a  valid  donation,  whether  it 
be  a  donation  inter  vivos  or  mortis  causa. 
Even  then  fraudulent  claims  may  prevail, 
but  the  rigid  requirement  of  the  clearest 
proof  will  at  least  diminish  the  number. 

In  our  judgment,  the  evidence  adduced  to 
prove  the  ffift  of  the  bank  book  is  too  incon- 
clusive and  vague  to  support  the  appellant's 
claim.  For  this  and  the  other  reasons  we 
have  assigned,  the  decree  awarding  the  fund 
in  this  case  to  the  executor  of  Miss  O'Neill 
must  be  affirmed  with  costs. 

Decree  affirmed^  with  costs  in  this  court, 
the  costs  below  to  be  paid  as  directed  in  the 
decree  appealed  from. 


NEW  JERSEY  SUPREME  COURT. 


TRENTON  PASSENGER  RAILWAY  COM- 
PANY 

V. 

GUARANTORS'  LIABILITY  INDEMNITY 

COMPANY. 

(60  N.  J.  L.  246.) 

^A  contract  to  Indemnify  »  eommon 
carrier  of  paaaenvera  against  losses 
occurrlni^  from  injuries  to  passengers  carried 
by  it  1b  not  invalid  as  against  public  iwlicy 
because  it  covers  losses  resulting  from  its 
negligence  or  the  negligence  of  Its  servants. 

(June  3,  1897.) 

EESERVATION  by  tlie  Circuit  Court  for 
Mercer  County  for  the  opinion  of  the 
Supreme  Court  of  an  action  brought  to  en- 
force a  policy  of  guaranty  insurance  against 
liability  for  losses  incurred  by  plaintiff 
through  injuries  to  passengers  upon  its 
road.    Jiidgment  for  plaintiff. 

Statement  by  Masie,  Ch.  J. : 

The  declaration  in  this  case  is  founded 
upon  a  written  contract,  whereby  the  Guar- 
antors' Liabili^  Indemnity  (Company  in- 
4Lunnifies  the  Trenton  Passenger  Railroad 
Company  against  legal  liability  for  injury 
to  or  death  of  persons  arising  by  reason  of 
casualty  occurring  in,  upon,  about,  or  by 
reason  of  the  street  railroad  of  the  Trenton 
Passenger  Railway  CSompany  or  its  equip- 
ment^ to  an  amount  not  exceeding  $5,0()0 
for  the  injury  to  or  dealli  of  any  one  em- 
ployee, not  to  exceed  $5,000  for  the  injury  to 
or  death  of  any  person  otber  than  an  em- 
ployee, and  not  to  exceed  $20,000  in  respect 
to  any  one  casualty  whereby  several  may  be 
injured  or  killed.  It  further  sets  out  vari- 
ous actions  against  the  Trenton  Passenger 
Railway  (Ik>mpany  for  injuries  which  it 
daims  fell  within  the  contract  of  indemnity 
ol  the  (Guarantors'  Liability  Indemnity  C>)m- 

^Headnote  by  1£agib,  Ch.  J. 

NoTB. — For  other  cases  as  to  public  policy  in 
respect  to  insurance,  see  Fidelity  &  C.  Co.  v. 
Blckiioff  (Mian.)  30  L.  R.  A.  586:  and  Erb 
T.  German-American  Ins.  Co.  (Iowa)  40  L.  R. 
A.  845.  and  note. 
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p&ny  and  that  those  actions  had  been  proe^ 
cuted  to  judgment,  but  tliat  the  Guarantors-" 
Liability  Indemnity  C<»npany,  although  re- 
quested, had  not  paid  them  in  accordance^ 
with  the  terms  of  their  contract    The  plea- 
was  the  general  issue.    Tlie  issue  joined  was- 
tried  by  the  court,  a  jury  being  waived.  Ther 
trial  judge  found  that  the  Guarantors'  Lia- 
bility  Indemnity  Company   had   made  the 
contract  declared  upon,  and  that,  while  suoh 
contract  was  in  force,  two  judgment  were  ob- 
tained against  the  Trenton  Passenger  Rail- 
way Company  for  casualties  and   injuries 
falling  within  the  terms  of  that  contracft, 
v/hich  judgments  the  latter  company  had 
paid.    Thereupon  tiie  trial   judge   reserved 
for  the  determination  of  the  supreme  court 
the    following    question     of     law,    namely: 
Whether  the  saia  contract  of  indemnity  is  a 
valid  contract,  or  is  void  as  against  public 
policy,  as  being  a  contract  to  indemnify  the 
said  Trenton  Passenger  Railway  Company, 
Consolidated,  against  losses  resulting  from 
its  negligence,  or  from  the  negligence  of  its 
agents  and  employees. 

Messrs.  Robert  8.  Woodruff  and  Car* 
roll  Robbins  for  plaintiff. 

Magie*  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  question  reserved  in  this  case  is  one 
of  great  interest,  and  is  presented  for  deter- 
mination for  the  first  time  in  this  court. 
The  proof  of  the  execution  by  the  defendant 
company  of  the  instrument  on  which  the  ac- 
tion is  brought,  which  instrument  contains 
plain  stipulations  for  indemnifying  the 
plaintiff  company  for  losses  arising  from  in- 
juries done  by  it  to  its  employees  or  th%  pas- 
sengers carried  by  it,  and  the  proof  that 
such  losses  had  occurred  as  were  thus  intend- 
ed to  be  indemnified  against,  sufficiently  es- 
tablished plaintiff's  right  to  recover  the 
stipulated  indemnity,  unless  the  instrument 
is  not,  in  the  eye  of  the  law,  a  valid  con- 
tract. It  is  obvious  that  the  trial  juc^e  en- 
tertained doubts  of  the  validity  of  ^e  in- 
strument in  question,  for,  although  no  Ob- 
jection appears  to  have  been  made  on  the 
part  of  the  defendant  upon  that  point,  be 
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has  deemed  it  necessary  to  submit  it  for  de- 
termination to  the  full  bench.  The  attitude 
of  the  defendant  &t  the  trial  has  been  main- 
tained in  this  court,  for  its  counsel  has  pre- 
sented no  argument  and  made  no  claim  that 
the  instrument  is  not  a  binding  and  enforce- 
able contract.  The  result  is  that  our  exam- 
iiuntion  of  the  question  has  not  been  aided  by 
the  researches  of  counsel  supporting  its 
negative,  but  only  of  counsel  supporting^  its 
afhrmative.  For  this  reason,  I  nave  given 
the  question  as  close  an  examination  as  time 
would  permit,  lest  something  bearing  there- 
on might  be  overlooked. 

The  proposition  which  one  would  assert 
who  contested  the  validity  of  such  a  contract 
would  obviously  be  this,  namely,  that  a  con- 
tract whereby  a  common  carrier  of  passen- 
gers is  to  be  indemnified  against  damages 
which  he  was  required  to  pay  for  personal 
injuries  occasionea  by  his  negligence,  or  by 
the  negligence  of  his  agent,  is  contrary  to 
public  policy,  and  therefore  unenforceable. 
It  is  admittedly  difficult,  if  not  impossible, 
to  formulate  a  satisfactory  statement  of 
what  ie  meant  by  the  words  "public  policy." 
Mr.  Justice  Kekewich  declared  that  it  does 
not  admit  of  definition,  and  cannot  be  easily 
explained.  Daviea  v.  Daviea,  L.  R.  36  Ch. 
Div.  359.  That  the  law  has  recognized  one 
«ort  of  public  policy  as  a  foundation  for  its 
judgment  at  one  period,  and  another  sort  at 
another  period,  is  undoubted.  It  is  amus- 
ingly shown  by  Lord  St.  Leonards  in  Eger- 
ton  V.  Brotonloto,  4  H.  L.  Cas.  1.  Speaking 
of  a  case  from  the  Year  Books,  he  says  ( at  p. 
2C8)  :  "It  was  an  obligation  with  a  condi- 
tion that,  if  a  man  did  not  exercise  his  craft 
of  a  dyer  within  a  certain  town, — that  is, 
•where  he  carried  on  his  business, — ^for  six 
months,  then  the  obligation  was  to  be  void; 
and  it  was  averred  that  he  had  used  his  art 
there  within  the  time  limited,  upon  which 
Mr.  Jbsrtice  Hull,  being  uncommonly  angry 
at  such  a  violation  of  all  law,  said,  aoeord- 
ing  to  the  book :  *Per  Dieu,  if  he  were  here, 
to  prison  he  should  so  until  he  made  fine  to 
the  King,  because  ne  had  dared  to  re- 
strain the  liberty  of  a  subject.'  Angry  as 
the  learned  jud^e  was  at  that  infraction  of 
t-he  law  what  ha^  been  the  result  of  that 
7ery  rule,  without  any  statute  intervening? 
.That  the  common  law,  as  it  is  called,  has 
adapted  itself  upon  grounds  of  public  policy 
to  a  totally  different  and  limited  rule  that 
would  guide  us  at  this  day,  and  the  condition 
which  was  then  so  strongly  denounced  is 
just  as  good  a  condition  now  as  any  that 
was  ever  inserted  in  a  contract,  because  a 
partial  restraint  created  in  that  way  with 
a  particular  object  is  now  perfectly  legal." 
Another  illustration  occurs  with  respect  to 
the  obligations  im^sed  by  law  founded  on 
pablio  policy  on  common  carriers  of  goods. 
Originally,  they  were  insurers  of  the' safety 
of  the  goods  against  every  loss,  except  such 
as  occurred  by  the  act  of  God  or  the  public 
enemy,  and  any  contract  relieving  them  of 
any  part  of  that  obligation  was  held  to  be 
\\}id.  Gradually  they  have  been  permitted 
to  contract  for  exemption  from  some  of  their 
liability,  and  public  policy  seems  now  effec- 
tive only  to  the  extent  of  prohibiting  their 
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exemption  by  contract  from  any  losses  oc- 
curring by  reason  of  their  negligence  and  the 
regligence  of  their  servants.  For  such  loss- 
es the  law  founded  on  public  policy  still 
holds  tliem  bound,  yew  York  C.  R.  Co.  v. 
Lockwood.  17  Wall.  357,  21  L.  ed.  627;  JWt?- 
erpool  d  O.  W.  Steam  Co.  v.  Phenix  Ins.  Co, 
129  U.  S.  397,  32  L.  ed.  788. 

From  these  varying  applications  of  the 
principle  called  "public  policy,"  I  think  it 
obvious  that  no  accurate  definition  of  that 
phrase  can  be  devised  in  respect  to  any  par- 
ticular matter.  In  my  judgment,  the  b^t 
that  can  be  done  is  to  say  that,  since  the  law 
abhors  conduct  injurious  to  the  public  in- 
terest or  antagonistic  to  the  public  good,  the 
courts  will  decline  to  enforce  contracts  which, 
at  the  time  they  are  presented  for  considera- 
tion, require  or  involve  conduct  against  pub- 
lic interest  and  public  ^ood.  Suen  is  the  re- 
sult of  my  consideration  of  the  matter  after 
examining  many  cases  which  exhibit  the  var 
riant  views  taken  by  courts  upon  this  sub- 
ject, which  variance  is  no  more  strikingly 
indicated  than  in  the  case  of  Egerton  v. 
Broicnloiv,  before  cited.  My  researches 
have  not  been  rewarded  with  the  discovery 
of  many  expressions  of  judicial  opinion  or 
by  man^  abjudications  on  the  question  re- 
served in  this  case.  Obvious  reasons  exist 
why  the  judicial  consideration  of  such  a 
question  would  be  infrequent.  In  actions 
upon  contracts  of  indemnity,  such  as  that 
on  which  this  action  i<«  founded,  the  insured 
raises  no  question  as  to  the  validity  of  the 
contract.  The  insurer,  if,  as  usually  it  is, 
a  company  engaged  in  seeking  profit  by  mak- 
ing such  contracts  of  insurance,  is  equally 
adverse  to  setting  up  or  maintaining  that 
the  contracts  by  which  its  profits  are  made 
are,  in  the  eye  of  the  law,  void.  Adjudica- 
tions and  judicial  opinions  upon  a  class  of 
contracts  which  seem  to  me  to  bear  a  strict 
analogy  to  those  contracts,  one  of  which  is 
before  us,  are  not  infrequent.  As  before 
stated,  common  carriers  of  goods  may,  by 
contract  with  their  employers,  limit  their  lia- 
bility for  all  los&es  from  all  peril  except  those 
arising  from  their  negligence  or  the  negli- 
Qcnce  of  their  servants.  When  the  liability 
!s  so  limited,  the  common  carrier  of  goods 
stands  answerable  only  for  his  negligence 
and  that  of  his  servants.  The  common  car- 
rier of  passengers  has  never  been  deemed 
an  insurer  of  their  safety  during  carriage, 
but  the  law  has  imposed  upon  him  a  duty 
to  take  the  highest  care  for  the  safety  of  the 
passenger.  He  is  therefore  liable  for  inju- 
ries done  to  the  passenger  only  where  they 
result  from  his  n^ligence;  that  is,  the  fail- 
ure to  take  the  care  for  the  safety  of  the 
passenger  which  the  law  enjoins.  Both 
classes  of  carriers  are  therefore  liable  under 
such  circumstances  upon  precisely  the  same 
grounds.  Their  liability  arises  from  negli- 
gence which  is  a  failure  to  bestow  the  care 
and  skill  which  the  situation  of  the  parties 
and  the  subject-matter  require.  The  n^li- 
gence  which  will  render  them  respectively 
liable  mav  possibly  differ  in  degree,  but,  al- 
though the  distinction  between  what  has 
been  called  gross  negligence  and  ordinary 
negligence  is  now  generally  and  with  great 
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reason  repudiated  {New  York  O,  R.  Oo. 
V.  Jjockwood,  17  Wall.  357,  21  L.  ed.  627),  it 
is  identical  in  kind. 

The  only  reason  which  I  find  possible  to 
<x)nceive  to  be  capable  of  being  urged  in  sup- 
port of  the  proposition  that  uie  contract  he- 
tore  us  in  this  case  is  contrary  to  public  pol- 
icy is  that  the  indemnity  thereby  provided 
for  a  conunon  carrier  of  passengers  may 
tend  to  render  him  less  careful  in  the  per- 
formance of  his  duty  to  his  passengers  than 
he  otherwise  would  be.  It  is  obvious  that 
fiuch  is  not  the  purpose  of  the  contract  for 
indemnity.  The  insurer  does  not  contem- 
plate the  relaxation  of  the  carrier's  vigi- 
lance, which  would  tend  to  throw  additional 
liability  upon  him.  The  insurer  is  held  to 
the  performance  of  his  duty  of  vigilance 
both  bv  his  liability  notwithstanding  the 
indemnity,  and  by  the  fact  that  the  vigilant 
carrier  would  obtain  better  terms  in  making 
the  contracts  of  insurance.  It  is  further 
obviouB  that^  if  a  contract  indenmif^ing  the 
common  carrier  of  pasflen^rs  against  lia- 
bility arising  from  his  negligence  tends  to  a 
rela2!ULtion  of  vigilance  inimical  to  the  pub- 
lic interest,  so  a  contract  indemnifying  a 
common  carrier  of  eoods  against  the  conse- 
quences of  his  negligence  must  have  the 
same  effect,  and  be  obnoxious  to  the  rule 
avoiding  contracts  contrary  to  public  policy. 
Yet  it  now  seems  well  settled  that  a  common 
carrier  of  goods  may  enforce  contracts  of  in- 
surance on  goods  carried  against  all  losses 
including  those  occasioned  by  his  negligence 
or  the  negligence  of  his  servants.  In  an  ac- 
tion upon  such  a  contract  of  insurance  which 
came  before  the  Supreme  Court  of  the  Unit- 
ed States,  Mr.  Justice  Gray  thus  dealt  with 
the  claim  that  such  contracts  were  void.  He 
said :  "No  rule  of  law  or  of  public  policy  is 
violated  by  allowing  the  common  carrier, 
like  any  other  person  having  either  the  gen- 
eral property  or  a  peculiar  interest  in  g(^s, 
to  have  th«n  insured  against  the  usual  per- 
ils, and  to  recover  for  any  loss  from  such 
perils,  though  occasioned  by  the  negligence 
of  his  own  servants.  By  obtaining  insur- 
ance, he  does  not  diminish  his  own  responsi- 
bility to  the  owners  of  the  goods,  but  rather 
increases  his  means  of  meeting  that  respon- 
sibility. If  it  were  true  that  a  shipowner, 
•obtaining  insurance  by  general  description 
upon  his  ship  and  the  goods  carried  by  her, 
could,  in  case  of  the  loss  of  both  ship  and 
goods  by  perils  insured  against,  and  through 
the  negligence  of  the  master  and  crew,  re- 
cover of  uie  insurers  for  the  loss  of  the  ship 
only,  and  not  for  the  loss  of  the  goods,  some 
trace  of  the  distinction  would  ^  found  in 
the  books.  But  the  learning  and  research 
of  counsel  have  failed  to  furnish  any  such 
precdent."  Phceniw  Iris,  Co,  v.  Erie  do  W. 
Transp.  Co.  117  U.  S.  312,  29  L,  ed,  873.  The 
doctrine  in  that  case  was  referred  to  with 
approval  in  Orient  Ins.  Co.  v.  Adams,  123  U. 
8.  67,  31  L.  ed.  63,  and  Liverpool  d  G.  W. 
Steam  Co.  v.  Phenix  Ins.  Co.  129  U.  S.  397, 
32  L.  ed.  738.  Afterwards  the  court  was 
uvged  to  review  the  doctrine  of  Mr.  Justice 
Cray,  and  to  declare  that  the  insurance  was 
an  insurance  against  negligence,  and  con- 
trary to  public  policy,  and  void;  but  the 
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court,  speaking  by  Mr.  Justice  Blatchford, 
reaffirmed  the  doctrine,  on  the  grounds  stat- 
ed in  the  opinion  of  Mr.  Justice  Gray. 
California  Ins.  Co.  v.  Union  Compress  Oo. 
133  U.  S.  389,  33  L.  ed.  732. 

Various  kinds  of  insurance  against  loss 
by  fire  or  loss  by  perils  of  the  sea  would  seem 
to  be  open  to  a  like  charg^e  of  a  tendency  to 
encourage  negligence,  which,  at  least  when 
the  policies  are  held  (as  they  so  frequently 
are)  as  collateral  security  for  obligations 
cf  the  insured,  may  be  well  argued  to  be 
against  the  public  interest,  and  therefore 
void  as  against  public  policy.  But  no  trace 
of  any  such  claim  can  be  found  in  text- 
books or  adjudications.  With  respect  to 
euch  contracts  of  insurance  as  that  with 
which  we  are  dealing,  I  have  found  but  two 
e:q)ression8  of  Judicial  opinion  in  the  books 
and  reports.  In  the  case  of  Delanoy  v.  Roh- 
son,  6  Taunt.  605  upon  a  motion  to  settle 
the  venue,  it  incidfenUilly  appeared  that  the 
action  was  upon  a  contract  of  somewhat  such 
character,'  and  the  reporter  states  a  qucBre 
aft  to  wherther  an  ineurancd  against  damages 
that  a  shipowner  might  be  liable  to  pay  in 
consequence  of  his  ship  running  down  an- 
other ne  not  illegal;  and  it  is  said  per  curi- 
am: "It  would  be  an  illegal  insurance  to 
insure  against  what  might  be  the  consequen- 
ces of  the  wrongful  acts  of  the  assured." 
This  case  affords  no  aid  in  the  solution  of 
the  Question,  both  because  the  question  was 
not  airectly  presented,  but  only  incidentally 
considered,  and  because  what  the  courts  said 
may  well  be  deemed  limited  to  acts  of  the 
insured  which  were  actively  wrongful  in 
distinction  from  being  merelj^  negligent. 
There  is,  however,  an  adjudication  precisely 
in  point  in  which  the  question  thus  arose: 
An  incorporated  company,  authorized, 
among  other  things,  to  issue  contracts  of  in- 
demnity of  the  same  character  as  that  before 
us,  became  insolvent.  Its  business  had  not 
been  confined  to  making  such  contracts  but 
had  extended  to  other  contracts  of  indemni- 
ty; and  the  court,  in  distributing  the  assets, 
had  bNefore  it  creditors  whose  claims  arose 
from  other  forms  of  contracts  than  those 
arising  upon  such  contracts  of  insurance. 
In  behalf  of  the  other  creditors,  the  court 
was  urged  to  declare  that  the  creditors  who 
claimed  upon  such  contracts  of  insurance 
should  not  be  admitted  to  partake  in  the 
distribution  of  the  assets,  upon  the  ground 
that  such  contracts  of  insurance  were  obnox* 
ious  to  public  policy,  and  unenforceable  and 
void.  The  opinion  of  the  court  was  written 
by  Chief  Justice  McSherry,  and  contains  an  . 
admirable  discussion  of  the  question,  reach- 
ing the  conclusion  that  public  policy  does 
not  avoid  these  contracts.  In  respect  to  the 
claim  that  the  possession  of  such  indemnity 
tends  to  b^et  negligence,  he  says:  ''Nor 
can  we  assume,  as  an  unvarying  rule,  of 
which  judicial  notice  will  be  taken,  that  a 
carrier  of  passengers,  who  has  secured  an 
indemnity  to  reimburse  himself  for  losses 
which  his  own  negligence  may  produce,  will, 
merely  because  and  solely  in  consequence  of 
having  such  indemnity, — which  at  best,  is 
but  limited  and  partial, — ^necessarily  disre- 
gard the  duty  to  exercise  the  highest  degree 


Bid 


Neav  J  esse  y  Supreme  Court. 


Junk, 


of  care.  And,  onless  it-  be  assumed  as  a  pos- 
tulate that  the  mere  possession  of  an  indem- 
nity will  of  itself  necessarily  and  invariably 
produce  negligence,  it  docs  not  logically  fol- 
low that  such  a  policy  or  indemnity  is  even 
incidentally  or  indirectly  repugnant  to  pub- 
lic policy.  The  indemnity  in  no  way  affects 
the  liability  of  the  carrier  to  the  person  in- 
jured. The  utmost  that  it  does,  precisely 
as  in  the  case  of  a  carrier  of  goods,  is  to  af- 
ford him  a  fund  out  of  which  he  may  be  re- 
imbursed, and  that,  too,  perhaps,  but  par- 
tially; for  in  all  these  policies  the  liability 
of  the  insurer  is  always  limited  and  confined 
to  a  specifically  desis^nated  sum."  Ameri- 
can Casualty  Ins,  C6.*s  Case,  82  Md.  535, 
3S  L.  R.  A.  97. 

The  result  is  that  the  reserved  (question 
muat  be  answered  in  favor  of  the  validity  of 
the  contract  upon  which  this  action  is  found- 
ed, and  as  the  special  finding  of  the  trial 
judge  shows  that  ne  had  assessed  the  dama- 
ffes  of  the  plaintiff  at  the  sum  of  $978.36 
Judgment  should  he  ordered  entered  for  the 
plaintiff  for  that  sum. 

It  is  proper  to  observe  that  the  decisions 
of  this  court  in  Kinney  v.  Central  R.  Co,  32 
N.  J.  L.  407,  90  Am.  Deo.  675,  and  of  the 


court  of  errors  in  the  same  case  (34  N.  J. 
L.  513,  3  Am.  Rep.  265),  are  not  at  all  an- 
tagonistic to  tlic  views  above  expressed.  It 
was  held  in  both  courts  that,  when  a  com- 
mon carrier  of  passengers  agreed  to  carry  a 
passenger  gratuitously,  a  valid  contract 
might  be  made  between  the  carrier  and  such 
a  passenger,  exempting  the  carrier  from  all 
liability  even  for  injuries  resulting  from  its 
negligence  or  the  negligence  of  its  servants. 
But  this  was  distinctly  put  upon  the  ground 
that  in  such  case  the  ordinary  relation  of  a 
passenger  and  common  carrier  did  not  arise, 
but  rather  a  relation  (as  the  learned  chief 
iustice  pointed  out)  analogous  to  that  of  a 
bailor  and  a  gratuitous  bailee.  Assuming 
that  it  may  be  inferred  from  those  decisions 
that,  when  the  ordinary  relation  of  common 
carrier  and  passenger  has  arisen,  a  contract 
exempting  ttie  former  from  liability  to  the 
latter  for  injuries  resulting  from  its  negli- 
gence or  the  negligence  of  its  servants  would 
be  invalid,  it  only  results  that  the  conunon 
carrier  of  passengers  is  left  invariably  liable 
for  the  consequences  of  its  negligence,  pre- 
cisely as  is  above  shown  the  common  carrier 
of  goods  is  liable. 
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William  R.  LAIDLAW,  Respt,, 

V. 

Russell  SAGE,  Appt. 
(168  N.  Y.  78.) 

1.  The  partT  rely  In  rt  on  the  exception 
In  n  ««ntnte  permitting  appeal  from  Judg- 
ments or  orders  finally  determining  actions 
excepting  unanimous  decisions  that  there  Is 
evidence  to  sustain  a  finding  of  fact  must 
show  from  the  record  that  the  decision  was 
unanlmoua 

S.  A  stntnt^  llmltlnar  the  rlffht  of  ap- 
peal In  cases  of  personal  injury  has  no  ap- 
plication to  Judgments  rendered  before  its 
passage. 

S.  For  the  purpose  of  showlnv  that  a 
person's  act  In  the  face  of  an  Impend- 
ing explosion  was  -volnntary  his  ad- 
mission that  everything  he  did  was  intention- 
al cannot  be  submitted  to  the  Jury  without 
bis  qualifying  statements  denying  the  com- 
mission of  the  act  with  which  he  Is  charged. 

4.  A  charvc  that  defenaant  drew 
plaintiff  In  front  of  him  to  serve  as  a 
shield  from  an  Impending  explosion 
Is  not  supported  by  the  uncorroborated  evi- 
dence of  plaintiff  whose  memory  was  serious- 
ly affected  by  the  accident  so  as  to  Justify 
submission  of  the  case  to  the  Jury  where  this 
testimony  is  contradicted  by  defendant,  sev- 
eral disinterested  witnesses,  and  by  well- 
known  and  recognized  physical  facts,  about 
which  there  Is  no  conflict. 


Note  — The  above  case  Is  a  remarkable  one 
and  unique  In  its  facts. 

On  the  general  question  of  Intent  as  an  ele- 
ment of  simple  assault  or  assault  and  battery, 
see  note  to  Vosburg  v.  Putney  (Wis.)  14  L.  R. 
A.  226. 
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6.  One  who  draws  another  In  front  of 
him  to  serve  as  a  shield  from  an  Impend- 
ing explosion  cannot  be  held  liable  for  in- 
juries received  by  the  latter  from  the  ex- 
plosion If  It  Is  not  shown  that  the  injuries 
were  Increased  by  such  act. 

O.  An  action  for  Injuries  cansed  by  be- 
Inir  drafvn  In  front  of  another  to 
serve  as  a  shield  from  an  impending  ex- 
plosion should  not  be  submitted  to  the  Jury 
Id  the  absence  of  any  evidence  beyond  mere 
conjecture  tending  to  show  that  plalntiff*s 
injuries  were  thereby  Increased. 

7.  The  explosion,  and  not  the  act  of 
one  In  dratvlnv  another  In  front  of 
him  to  act  as  a  shield  when  an  explosion 
of  dynamite  by  a  third  person  Is  Impending, 
is  the  proximate  cause  of  such  other's  In- 
juries which  are  not  shown  to  have  been  In- 
creased by  such  act. 

8.  Upon  the  question  whether  or  not 
one  person  held  another  In  front  of 
hint  as  a  shield  from  an  impending  explosion 
evidence  Is  not  admissible  that  one  whom  wit- 
ness took  to  be  the  former  had  said  he  was  not 
Injured  because  protected  from  the  explosion. 

9.  One  accused  of  holdlnar  another  In 
front  of  him  as  a  shield  from  an  Impend- 
ing explosion  cannot,  on  cross-examination. 
In  a  suit  for  damages  for  the  Injuries,  be 
shown  not  to  hsve  exhibited  proper  sympathy 
or  paid  proper  attention  to  plaintiff  after  the 
Injury. 

10.  Evidence  of  defendant's  wealth » 
property,  and  business  Is  not  admissible  in  a 
suit  for  negligent  Injuries. 

(January  10,  1809.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  of    the    Su- 
preme Court,  ]<ir8t  Department,  affirming  ik 
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judgment  of  the  New  York  County  Girciiit 
Oourt  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  de- 
ffcodant's  usinff  plaintiff  as  a  shield  from  an 
impending  explosion.    Revereed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  John  F.  Dillon,  Edward  O. 
James*  and  Rvsli  TasBart,  for  appel- 
lant: 

The  provisions  of  the  Constitution,  and  of 
I  101  of  the  Code,  have  no  application  to 
this  appeal,  because  the  judgment  and  order 
appealed  from  does  not  state  that  the  deci- 
sion was  unanimous,  and  thaft  fact  does  not 
appear  of  record. 

Kaplan  v.  New  York  Biscuit  Co.  161  N. 
Y.  171. 

This  court  has  always  exercised  jurisdic- 
tion to  determine  wheUier  the  evidence  was 
sufficient  to  justify  the  submission  of  the 
case  to  the  jury,  or  to  sustain  their  verdict, 
when  that  question  has  been  properly  pre- 
sented on  appeal  by  an  exception. 

Schwinger  v.  Raymond,  105  N.  Y.  648; 
Bond  V.  Smith,  113  K.  Y.  S78;  lAnkwuf  v. 
Lombard,  137  N.  Y.  417,  20  L.  R.  A.  48; 
Hemmens  v.  Nelson,  138  N.  Y.  618,  20  L.  R. 
A.  440;  Hudson  v.  Rome,  W,  d  0.  R.  Oo,  146 
N  Y.  408;  Re  Harriot,  145  N.  Y.  540;  Cad- 
ioell  V.  Amheim,  152  N.  Y.  IS2  ;Szuchy  v. 
Hillside  Coal  d  I.  Co.  150  N.  Y.  210;  Kap- 
lan V.  New  York  Biscuit  Co,  151  N.  Y.  171 ; 
Divver  v.  Hall,  21  Misc.  452. 

This  is  not  a  jurisdiction  which  usurps 
the  prerogative  of  the  general  term.  But  it 
is  a  jurisdiction  which  will  reverse  a  judg- 
ment upon  a  verdict  found  upon  insufficient 
evidence,  which,  in  the  eye  of  the  law,  is  no 
evidence. 

Baulec  v.  New  York  d  H,  R,  Co.  50  N.  Y. 
356,  17  Am-  Rep.  325;  Pcllock  v.  Pollock, 
71  N.  Y.  137 ;  Linkauf  v.  Lombard,  137  N. 
Y.  417,  20  L.  R.  A.  48;  Hemmens  v.  Nelson, 
138  N.  Y.  517,  20  L.  R.  A.  440. 

Or  a  verdict  predicated  upon  conjecture, 
or  ''food  for  speculation." 

Bond  V.  Smith,  113  N.  Y.  378;  Pauley  v. 
fiteam  Gauge  d  Lantern  Co.  131  K.  Y.  00, 
15  L.  R.  A.  104. 

Or  a  verdict  found  contrary  to  undisputed 
physical  or  scientific  facts  which  make  the 
truth  of  the  conflicting  evidence  impossible. 

Hudson  V.  Rome,  W.  d  O.  R.  Co.  145  N. 
Y.  408. 

Or  a  verdict  which  finds  the  cause  of  plain- 
tiff's injuries  to  be  something  for  which  the 
defendant  is  liable,  when  the  evidence  makes 
it  just  as  probable  that  the  cause  was  some- 
thing for  which  the  defendant  is  not  liable. 

Cordell  v.  New  York  C.  d  H.  R.  R.  Co.  76 
K.  Y.  330;  Searles  v.  Manhattan  R.  Co.  101 
N.  Y.  661 ;  Taylor  v.  Yonkers,  106  N.  Y.  202, 
59  Am.  Rep.  402;  Dobbins  v.  Brown,  110  N. 
Y.  188;  Chunt  v.  Pennsylvania  d  N.  Y. 
Canal  d  R.  Co.  133  N.  Y.  (i57  ;Ruppert  v. 
Brooklyn  Heights  R.  Co.  164  N.  Y.  00. 

Or  a  verdict  awarding  damages  which  are 
neither  the  probable  result  of  the  wrong,  or 
caiMU>le  of  proof. 

Butler  V.  Manhattan  R.  Co.  143  N.  Y.  417, 
26  L.  R.  A.  46. 
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Defendant's  acts  were  not  the  proximate 
cause  of  plaintiff's  injuries. 

1  Shearm.  &  Redf.  Neg.  §§  26,  26;  Hof- 
nagle  v.  New  York  C.  d  H.  R.  R.  Co.  55  N. 
Y.  608;  Storey  v.  New  York,  20  App.  Div. 
316;  Louisiana  Mut.  Ins.  Co.  v.  Tweed,  7 
Wall.  44,  10  L.  ed.  66;  Milwaukee  d  St.  P. 
R.  Co.  V.  Kellogg,  04  U.  S.  460,  24  L.  ed.  256 ; 
Scheffer  v.  Washington  City,  V.  M.  d  Q.  S. 
R.  Co.  105  U.  S.  240,  26  L.  ed.  1070;  Wash- 
ington V.  Baltimore  d  0.  R.  Co.  17  W.  Va, 
100;  Cuff  V.  Newark  d  N.  Y.  R.  Co.  35  N. 
J.  L.  23,  10  Am.  Rep.  206. 

An  accident  cannot  be  attributed  to  a 
cause,  unless  without  its  operation  it  would 
not  have  happened. 

Ring  v.  Cohoes,  77  N.  Y.  83,  33  Am.  Rep. 
674;  Searles  v.  Manhattan  R.  Co.  101  N.  Y. 
061 ;  Taylor  v.  Yonkers,  106  N.  Y.  203,  50 
Am.  Rep.  402;  Ayres  v.  Hammondsport  130 
N.  Y.  665;  Grant  v.  Pennsylvania  d  N.  Y. 
Canal  d  R.  Co.  133  N.  Y.  667;  Ruppert  v. 
Brooklyn  Heights  R.  Co.  164  N.  Y.  00. 

One  suing  to  recover  damages  for  injuries 
must  not  only  prove  the  negligence,  but  also 
that  the  injury  was  the  proximate  result  of 
such  negligence. 

Read  v.  Nichols,  118  N.  Y.  224,  7  L.  R.  A. 
130;  Day  v.  Grossman,  1  Hun,  670;  Kelsey 
V.  Jewett,  28  Hun,  61 ;  Williams  v.  Delaware, 
L.  d  W.  R.  Co.  30  Hun,  430;  Murtaugh  v. 
New  York  C.  d  H.  R.  R.  Co.  40  Hun,  456; 
Mars  V.  Delaware  d  H.  Canal  Co.  64  Hun, 
626;  Magee  v.  Caro,  1  N.  Y.  City  Ct.  Rep. 
147;  Swain  v.  Schieffeliu,  134  N.  Y.  478,  18 
L.  R.  A.  385;  Lowery  v.  Western  U.  Teleg. 
Co.  60  N.  Y.  108,  10  Am.  Rep.  154;  Ter- 
loilliger  v.  Wands,  17  N.  Y.  64,  72  Am.  Dec. 
420;  Grain  v.  Petrie,  6  Hill,  522,  41  Am. 
Dec.  766;  Hoey  v.  Felton,  11  C.  B.  N.  S.  142 ; 
^icars  v.  Wilcocks,  3  East,  1;  Ward  v. 
WeeJcs,  7  Bing.  211;  Storey  v.  New  York,  20 
App.  Div.  316. 

Upon  this  Question  of  proximate  cause 
there  is  no  real  distinction  between  a  wrong- 
ful act  and  a  neffli^ent  act.  In  either  case 
the  party  in  fault  is  liable  if  the  injury  is 
cAusod  by  his  act;  but  if  it  is  caused  by  the 
wholly  independent  act  of  some  third  person, 
he  is  not  liable. 

Addison,  Torts,  p.  7 ;  Scott  v.  Shepherd,  3 
Wils.  403;  Vandenburgh  v.  Truax,  4  Denio, 
464,  47  Am.  Dec.  268. 

The  plaintiff  was  not  moved  from  a  place 
of  safety  to  a  place  of  danger.  He  stood  in 
the  midst  of  the  danger  before  he  was  moved. 

Juries  cannot  be  required  to  do  what  is 
Tifanifestly  impossible,  except  by  the  barest 
guessing,  and  then  have  the  retuilt  approved 
as  a  verdict  founded  upon  evidence. 

Bond  V.  Smith,  113  N.  Y.  378;  Pauley  v. 
Steam  Gauge  d  Lantern  Co.  131  N.  Y.  00,  16 
L.  R.  A.  194;  Baulec  v.  New  York  d  H.  R. 
Co.  50  N.  Y.  356,  17  Am.  Rep.  325;  Linkauf 
V.  Lombard,  137  N.  Y.  417,  20  L.  R.  A.  48; 
Hemmens  v.  Nelson,  138  N.  Y.  618,  20  L. 
R.  A.  440;  Hudson  v.  Rome,  W.  d  G.  R.  Co. 
145  N.  Y.  408 ;  Ruppert  v.  Brooklyn  Heights 
R.  Co.  164  N.  Y.  00;  Butler  v.  Manhattan  R. 
Co.  143  N.  Y.  417,  20  L.  R.  A.  46;  Searles 
V.  Manhattan  R.  Co.  101  N.  Y.  661 ;  Taylor 
V.  Yonkers,  105  N.  Y.  202;  Dobbins  v.  Broum, 
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119  N.  Y.  188;  Grant  v.  Pennsylvania  d  N,  Y, 
Canal  d  R.  Co.  133  N.  Y.  657. 

The  undisputed  physical  facts  demon- 
ftrate  that  plaintiff^  story  is  impossible. 

Eudaon  v.  Rome,  W.  d  0.  R.  Co.  145  N.  Y. 
408. 

Messrs.  Noali  Davis,  Joseph  H. 
Choate,  Adolph  L.  Plnooffs,  and  Henr j 
Wynaiis  Jessnp,  for  respondent: 

As  it  does  not  appear  from  this  record 
that  the  justices  of  the  court  below  were 
divided  upon  the  question  as  to  whether 
there  was  evidence  supporting  or  tending  to 
support  the  verdict  that  question  cannot  be 
considered  by  this  court. 

Even  if  this  court  can  in  any  way  consider 
the  question  where  there  is  evidence  sup- 
porting the  verdicty  it  can  only  reverse  the 
accision  of  the  court  below  in  case  it  should 
find  that  the  verdict  and  the  decision  are 
either  against  the  undisputed  testimony  or 
wi  thout  any  testimony  whatever  to  support  it. 

Ohrystal  v.  Troy  d  B,  R.  Co,  105  N.  Y. 
1G4;  Crim  v.  Starkweather,  136  N.  Y.  635; 
White  V.  Benjamin,  150  N.  Y.  258;  Cos  v. 
iitokes,  156  N.  Y.  401 ;  Szuchy  v.  HUlside 
Coal  d  I,  Co.  150.  N.  Y.  219;  Arnold  v.  Nor- 
folk  d  N.  B.  Hosiery  Co.  148  N.  Y.  302;  Ot- 
ten  V.  Manhattan  R.  Co.  150  N.  Y.  395. 

The  laying  of  hands  upon  the  plaintiff  by 
Mr.  Sage  for  the  purpose  of  shielding  him- 
self from  an  injury  (which  he  alone  knew 
was  threatened)  by  changing  plaintiff's  po- 
sition so  as  to  interpose  plaintiff  between 
h*mself  and  such  danger  was  an  unlawful 
interference  with  plaintiff's  person,  and  the 
carrying  out  of  such  intent  by  the  actual  re- 
moval of  plaintiff  without  his  consent  renders 
defendant  liable  for  the  injury  plaintiff  suf- 
fered in  coneequenoe  of  the  wrongful  and  un- 
lawful act. 

1  Addison,  Torts,  p.  214;  Palmer  v.  Chi- 
cago, St.  L.  d  P.  R.  Co.  112  Ind.  250;  Mercer 
V.  Corhin,  117  Ind.  450,  3  L.  R.  A.  221;  2 
Bishop,  Crim.  L.  §  36;  Voshurg  v.  Putney, 
80  Wis.  523,  14  L.  R.  A.  226. 

The  defendant  is  liable  for  the  injuries 
suffered  by  plaintiff  in  consequence  of  de- 
fendant's unlawful  act,  even  if  such  unlaw- 
ful act  was  not  the  sole  cause  of  such  in- 
juries. 

Shearm.  &  Redf.  N^.  §  31;  see  §  30; 
Mott  v.  Hudson  River  R  Co.  8  Bo6W.  345; 
Ricker  v.  Freeman,  50  N.  H.  420,  9  Am. 
Rep.  267;  Wharton,  Neg.  §  144;  Eaton  v. 
Boston  d  L.  R.  Co.  11  Allen,  500,  87  Am. 
I>ec.  730 ;  Colegrove  v.  Neu:  York  d  N.  H.  R. 
Co.  20  N.  Y.  492,  75  Am.  Dec.  418;  Webster 
V.  Hudson  River  R.  Co.  38  N.  Y.  260;  Ring 
V.  Cohoes,  77  N.  Y.  83,  33  Am.  Rep.  674; 
Ehrgott  v.  New  York,  96  N.  Y.  264,  48  Am. 
Rep.  622 ;  Milwaukee  d  8t.  P.  R.  Co.  v.  Kel- 
logg, 94  U.  S.  469,  24  L.  ed.  256;  Burrows 
V.  March  Cos  d  Coke  Co.  L.  R.  6  Exch.  67 ; 
Sutherland,  Damages,  §  40;  Meade  v.  Chi- 
cago, R.  I.  d  P.  R.  Co.  68  Mo.  App.  92;  The 
Joseph  B.  Thomas,  81  Fed.  Rep.  578. 

As  the  plaintiff  has  shown  tha/t  the  spe- 
cific injuries  he  received  were  due  to  the  act 
of  the  defendant,  the  defendant  cannot  escape 
liability  for  such  injuries  by  claiming  that 
similar  injuries  might  have  been  received 
by  the  plaintiff  if  he  had  not  been  moved. 
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Slater  v.  Mersereau,  04  N.  Y.  138;  Meade 
V.  Chicago,  R.  I,  d  i*.  R.  Co.  68  Mo.  App.  92. 

Martin,  J.,  delivered  the  opinion  of  the 
court : 

This  action  was  commenced  May  26,  1892. 
Its  purpose  was  to  recover  for  personal  in- 
juries sustained  by  the  iilaintiff  in  oonae- 
auence  of  an  explosion  which  occurred  in  tiie 
aefendant's  office,  in  the  city  of  New  York, 
on  the  4th  day  of  December  1891.  There 
is  no  allegation  in  the  complaint,  nor  was 
there  any  proof  upon  the  trial,  which  even 
tended  to  show  that  the  defendant  was  in 
ony  way  responsible  for  the  explosion  which 
was  the  cause  of  the  plaintiff's  injury.  The 
evidence  disclosed  that  a  stranger,  whose 
name  was  subsequently  found  to  be  Nor- 
cross,  called  at  the  defendamt's  office  Decem- 
ber 4,  1891,  at  about  10  minutes  past  12 
o'clock,  said  he  desired  to  see  the  defendant 
in  relation  to  some  railroad  bonds,  and  had  a 
letter  of  introduction  from  Mr.  Rockefeller. 
When  asked  to  send  it  to  the  defendant,  he 
stated  that  he  preferred  to  present  it  in  per- 
son, and  that  he  only  wanted  to  say  two  or 
three  words.  Upon  receiving  this  message 
the  defendant  stepped  from  his  private  of- 
fice into  the  anteroom,  went  to  the  window, 
and  looked  into  the  lobby,  where  he  saw  Nor- 
cross  sitting  upon  a  settee.  At  that  time  the 
defendant  met  the  plaintiff,  who  said  he  had 
a  message  from  Mr.  Bloodgood,  and  tbe  de- 
fendant thereupon  turned  the  knob  of  tha 
door,  and  the  plaintiff  passed  into  the  ante- 
room of  the  office.  The  former  then  spoke 
to  Norcross,  who  instantly  arose,  took  his 
carpet  has  in  his  left  hand,  and,  approaching 
him,  handed  him  a  letter  which  was  sup- 
posed to  be  from  Mr.  Rockefeller,  which  he 
took,  opened^  and  read.  It  was  a  typewrit^ 
ten  communicaljon,  tho  substance  of  which 
was:  "The  ba^  I  hold  in  my  hand  con- 
tains ten  pounds  of  dynamite.  If  I  drop 
this  bag  on  the  floor,  the  dynamite  will 
explode,  and  destroy  this  building  in  ruins, 
and  kill  every  human  being  in  the  building. 
I  demand  $1,200,000,  or  I  will  drop  the  baz. 
Will  you  give  it?  Yes  or  no?"  Tne  defend- 
ant read  the  letter  twice,  folded  it,  handed  it 
back  to  Norcross,  and  then  commenced  par- 
leying with  him,  stating  that  he  had  an  en- 
gagement with  two  gentlemen,  that  he  was 
short  of  time,  and,  if  it  was  going  to  take 
much  time,  he  wanted  him  to  come  later  in 
the  day.  Norcross,  after  a  second,  said 
"Then  do  I  understand  you  to  refuse  ray 
offer Y"  to  which  the  defendant  replied,  "Oh, 
no,  I  don't  refuse  your  offer.  I  have  an  ap- 
pointment with  two  gentlemen.  I  think  I 
can  get  through  with  them  in  about  two 
minutes,  and  then  I  will  see  you."  Norcross 
held  the  bag  at  the  end  of  his  fingers,  walked 
backward  towards  the  door  throueh  which 
he  came,  and  when  he  reached  the  threshold, 
he  Gitopped,  and  looked  a.t  the  defendant. 
The  defendant  stepped  back  a  little  towards 
the  desk  that  was  in  the  anteroom,  while 
Norcross  was  going  the  other  way.  As  he 
reached  the  threshold,  he  looked  at  the  de- 
feP-dant,  and  said,  "I  rather  infer  from  your 
answers  that  you  refuse  my  offer,"  to  which 
the  defendant  answered,  "Is  there  anythin;^ 
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in  mj  appearance  that  would  cause  you  to 
think  that  I  would  not  do  as  I  say  I  would?" 
^nd  repeated  that  he  had  an  appointment 
with  two  gentlemen,  and  that  he  could  get 
through  in  about  two  minutes,  and  would 
then  see  him.  Norcross  tlien  gave  one  look, 
btepped  to  one  side,  when  the  flash  came, 
ana  it  was  all  over  in  two  seconds.  In  back- 
ing down  the  room,  the  defendamt  came  to 
ihe  desk,  and  was  partially  sitting  upon  tihc 
«dge  of  it  when  the  explosion  occurred.  After 
the  explosion  it  was  found  that  everything 
in  the  office  was  wrecked.  The  partitions, 
iioors,  joists,  plaster,  desks,  tables,  chairs, 
iind  other  furniture  were  destroyed,  the 
window  sashes  and  window  frames  were 
blown  out,  even  in  the  private  office.  Nor- 
cross was  blown  to  pieces,  and  Norton,  one 
of  the  clerks  in  the  defendant's  office,  was 
hurled  through  the  window  to  the  street  be- 
low, where  he  met  his  death.  A  steel  safe 
which  was  locked  and  stood  in  an  adjoining 
room  was  blown  open,  its  contents  scattered 
upon  the  floor  witn  other  dihris,  and  every 
person  who  was  in  the  room  was  either  killed 
or  seriously  injured.  Indeed,  the  explosion 
was  so  violent,  so  general,  and  so  destructive 
in  its  effect  that  it  seems  little  less  than  mi- 
raculous that  any  person  who  was  present 
«>iould  have  escaped  with' his  life.  This  por- 
tion of  the  transaction  is  undisputed  in  any 
essential  or  material  particular. 

The  plaintiff  claims  that,  upon  entering 
the  office,  he  passed  the  defendant  and  Nor- 
cross, who  were  conversing  in  the  lobby  near 
the  door  of  the  anteroom;  that  he  entered 
the  anteroom,  which  was  about  8  by  16  feet, 
went  to  a  table  or  desk  near  the  center  of 
the  room,  where  he  stood  waiting  for  the 
defendant,  witli  his  bexsk  to  the  door,  look- 
ing towariVs  Mr.  Norton,  who  stood  by  the 
ti&er  at  ine  window,  locking  out  on  Rector 
street;  that,  while  he  stood  there,  he  once 
or  twice  glanced  over  his  shoulder,  saw  that 
the  defendant  was  inside  the  anteroom  door, 
and  that  Norcross  was  just  outside ;  that  he 
heard  nothing  said,  said  nothing  himself, 
and  saw  no  paper  in  the  defendant's  hand; 
thait  he  turned,  and  looked  towards  the  win- 
dow, with  his  back  to  the  defendant,  when 
the  latter  suddenly  came  in  range  of  his  vis- 
ion on  his  left  side,  came  over,  ejod  placed 
his  hand  on  his  shoulder;  that  afterwards 
he  dropped  his  left  hand,  and  took  the  plain- 
tiff's right  hand  in  his,  and  gently  moved 
tiim  over  towards  the  direction  in  which  he 
sUiod,  which  was  from  the  plaintiff's  right 
to  his  left,  and  that  he  gently  moved  him 
about  the  width  of  his  lx>dy,  about  15  in- 
ches, or  probably  more.  He  then  testified: 
"I  changed  my  position  towards  Mr.  Saee 
About  16  inches.  I  changed  my  position  in 
his  general  direction,  but  in  front  of  us.  I 
still  kept  my  position  as  far  as  Rector  street 
was  concerned  and  the  door  of  the  entry.  I 
had  my  back  to  the  door  all  the  time.  I  was 
in  a  line  between  Mr.  Sage  and  Mr.  Norcross. 
.  .  .  Mr.  Sage  rested  one  thigh  on  the 
comer  of  the  table,  aiid  then  said  over  my 
shoulder,  to  this  stranger,  'If  I  trust  you, 
why  can  you  not  trust  meT'  or,  'If  you  can- 
iH)t  trust  me,  I  cannot  trust  you,'  or  words 
in  that  general  line  and  to  that  effect,  and 
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then  the  explosion  immediately  followed." 
Upon  cross-examination  he  testified:  "I 
saw  him  [Mr.  Sage]  come  within  the  range 
of  my  vision  to  my  left.  I  can  safely  say 
that  without  looking  at  ine  he  put  his  hand 
on  my  left  shoulder,  put  his  left  hand  on  my 
left  arm,  and  took  my  left  hand  in  his  left 
hand.  It  was  not  quite  at  that  moment  that 
he  sat  down  on  the  corner  of  the  desk.  He 
did  not  let  go  of  my  left  hand  with  his  left 
hand  after  diking  my  left  hand.  He  did  not 
take  my  left  hand  in  both  hands  at  that 
moment.  He  did  a  moment  later,  and  then 
he  sat  down  on  the  corner  of  the  desk  with 
my  left  hand  in  both  his  hands.  My  hand 
was  not  held  specially  tight.  It  was  covered 
by  both  his  hands.  At  that  time  my  position 
was  changed  from  where  I  stood  when  he  put 
his  left  hand  on  my  shoulder.  I  was  con- 
scious at  the  time  of  force  being  used  upon 
me  sufficient  to  move  me.  I  was  conscious 
of  force  being  used  upon  me  to  a  oertain  ex- 
tent. In  a  sense  it  was  imperceptible,  and 
in  a  sense  it  was  not.  I  spoke  of  it  as  be- 
ing a  very  genltle  movement.  I  don't  think 
I  said  it  was  so  gentle  as  to  be  imperceptible. 
I  didn't  say  that.  I  said  it  was  gentle.  It 
was  not  violent.  I  don't  think  I  said  it  was 
imperceptible.  The  whole  change  of  my  po- 
sition was  about  the  width  of  my  body; 
should  think  18  inches  towards  my  left." 
He  also  ^ave  evidence  to  the  effect  that  he 
liad  previously  testified  that  the  defendant 
did  not  use  any  force  upon  him,  and  he  never 
thought  of  such  a  thing  as  that  until  after 
the  explosion;  that  he  did  not  think  he  was 
conscious  that  the  defendant  was  pulling 
him  at  the  time,  and  lie  could  not  say  that  he 
was  exactly  conscious  of  any  force  of  Mr. 
Sage's  hands  in  moving  him;  that  he  was 
moved  easily  and  without  resistance;  that 
he  moved  voluntarily  because  he  offered  no 
resistance;  that  he  did  rtot  think  he  was 
conscious  of  being  pulled  at  the  time;  and 
that  that  testimony  was  true. 

As  to  this  part  of  the  transaction,  the  de- 
feiidant  testified  that  when  he  reached  the 
corner  of  the  table,  t^e  plaintiff  was  about 
4  feet  from  him  towardii  the  partition,  and 
that  they  were  in  that  position  when  the  ex- 
plosion occurred.  He  denied  that  he  ever 
had  his  hands  upon  the  person  of  the  plain- 
tiff in  any  manner  whatever  until  after  the 
explosion;  testified  that  at  the  time  the 
plaintiff  was  not  between  him  and  Norcross 
for  an  instant,  and  that  he  did  not  at  any 
time  intend  or  design  interposing  the  body 
of  the  plaintiff  between  himself  and  Nor- 
cross ;  that  he  did  not  put  himself  behind  the 
plaintiff  and  that  no  portion  of  his  body  was 
behind  the  plaintiff:  that  he  did  not  touch 
him  at  all,  and  made  no  such  statement  to 
Norcross  as  was  testified  to  by  the  plaintiff ; 
that,  after  the  explosion,  thev  were  found 
thrown  together,  and  that  he  lifted  the 
plaintiff,  which  was  the  first  time  he  had  his 
hand  upon  him.  The  evidence  of  the  defendant 
was  corroborated  in  most  of  its  essential  par- 
ticulars by  the  te&timony  of  Frank  Robert- 
son, who  was  in  the  office  at  the  time.  There 
was  also  other  proof  which  tended  to  corrob- 
orate him,  and  which  was  in  confiict  with 
the  theory  and  testimony  of  the  plaintiff. 
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This  case  has  been  tried  four  times,  and 
passed  upon  three  time^  by  the  intermediate 
appellate  tribunal.  The  history  of  this  liti- 
c'ation  has  shown  an  evolution  in  the  law 
held  to  be  applicable  to  it  which  is  somewhat 
unusual.  Upon  the  first  tiial,  the  complaint 
was  dismissed  by  the  trial  court  upon  the 

(ground  that  the  plaintiif  had  failed  to  estab- 
ish  any  proper  connection  between  the  act 
of  the  defendanit  and  the  independent  act  of 
Norcross  which  caused  the  injury.  In  other 
words,  it  held  that,  under  the  principles  of 
law  applicable  to  the  subject,  the  acts  of  the 
defenoant  were  not  shown  tobethe  proximaite 
cause  of  the  plaintilf's  injury.  Ihat  judg- 
ment was  reversed  by  the  general  term  of  the 
supreme  court  which  in  elFect  hdd  that  no 
Question  of  proximate  cause  was  involved; 
tnait  if  the  defendant  put  his  hand  upon  or 
touched  the  plaintiff  and  caused  him  to 
change  his  position  with  an  intent  to  shield 
himself,  he  was  guilty  of  a  wrongful  act 
towards  him;  that,  if  the  plaintiff  was  in- 
jured by  the  happening  of  the  catastrophe, 
the  burden  of  proof  was  upon  the  defendant 
to  establish  the  fact  that  his  wrongful  act 
did  not  in  the  slightest  decree  contribute  to 
any  part  of  the  injury  which  the  plaintiff 
bUHtained  by  reaeon  of  the  explosion;  and 
that  it  was  not  necessary  for  the  plaintiff  to 
show  that  he  would  not  have  been  so  severe- 
ly injured  if  he  had  been  left  standing  in  his 
original  position.     Upon  tlie  second  trial  the 

Elaintiff  nad  a  verdict.  The  court  seems  to 
ave  charged  the  jury  in  accordance  with  the 
principles  laid  down  bv  the  general  term 
upon  tne  first  appeal.  Upon  that  trial,  how- 
ever, the  defendant's  counsel  requested  the 
court  to  charge:  "If  the  jury  find  from  the 
evidence  that  the  defendant  did  take  the 
plaintiff,  and  use  him  as  a  shield  but  that 
this  action  was  involuntary,  or  suon  as  would 
instinctively  result  from  a  sudden  and  ir- 
resistible impulse  in  the  presence  of  a  ter- 
rible danger,  he  is  not  liable  to  the  plaintiff 
for  the  consequences  of  it."  That  request 
the  court  refused,  but  added:  "I  will  charge 
it;  that  the  essence  of  the  liability  must  be 
a  voluntaij  act."  Upon  the  second  appeal, 
that  Question  having  oeeu  thus  sharply  pre- 
sentea,  the  general  term  again  reversed  the 
judgment,  upon  the  ground  that  the  court 
erred  in  refusing  to  charge  that  request.  Up- 
on the  third  trial  the  jury  disagreed.  Upon 
the  last  trial,  which  is  now  under  review,  the 
trial  court  disregarded  the  former  decisions 
of  the  general  term,  and  charged  that  the 
measure  of  the  plaintiff's  dajiiages  was  the 
difference  between  those  he  actually  sus- 
tained, and  such  as  he  would  have  received 
if  he  had  not  been  interfered  with,  and  that 
the  burden  of  proving  such  damages  was  upon 
the  plaintiff.  It  also  charged  that  if  the  de- 
fendant involuntarily  pub  his  hands  upon 
the  plaintiff  in  a  moment  of  great  excite- 
ment confronted  with  immediate  and  serious 
danger,  without  meaning  to  interfere  with 
him,  he  would  not  be  responsible.  But  it 
submitted  the  question  whether  the  act  of 
the  defendant  was  deliberate  and  intentional 
to  the  jury,  calling  its  attention  to  the  fact 
that  the  defendant  testified  that  "he  was  in 
perfect  possession  of  his  senees,  reoollected 
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cveiything  that  was  done,  that  everything 
he  did  there  was  done  intentionally,"  sund 
then  charged  that  if,  under  those  circum- 
stances, he  voluntarily  put  out  his  liand,  and 
touched  the  plaintiff,  a  cause  of  action  wias 
made  out,  and  the  plaintifi  was  entitled  to 
a  verdict.  In  this  portion  of  its  charge,  the 
court  assumed,  and  stated  to  the  Jury,  that 
the  defendant  testified  thatevervthin^hedid 
was  done  intentionally,  as  proof  of  his  hav- 
ing intentionally  interfered  with  the  person 
of  the  plaintiff.  The  propriety  of  Uiis  por- 
tion of  the  charge  will  be  subsequently  con- 
sidered. 

On  the  trial  George  Baillard  was  called  as- 
a  witness,  and  testified  to  having  seen  some- 
one in  O'Connell's  druff  store  whom  he  be- 
lieved to  be  the  defenaarft;  that  someone 
stepped  up  to  him,  and  asked  if  he  was  in- 
jured very  much;  that  he  answered  that  he 
was  not;  that  he  understood  him  to  say 
something  about  being  protected,  or  a  pro- 
tection that  he  had  had  from  the  explosion. 
This  evidence  was  objected  to;  the  objection 
was  overruled;  and  the  defendant  excepted. 
.4t  the  conclusion  of  the  plaintiff's  case,  and 
again  when  the  entire  evidence  was  dosed,, 
the  defendant  moved  that  this  testimony  be 
stricken  out.  He  also  asked  that  the  jury  be 
instructed  to  disregard  it.  These  motions 
were  denied,  and  the  defendant  excepted. 
When  the  plaintiff's  evidence  was  closed,  the 
defendant  moved  for  a  nonsuit.  Again,  at  the 
close  of  all  the  testimony,  he  mov<^  for  a  non- 
suit, that  the  plaintiff's  complaint  be  dis- 
missed, and  that  a  verdict  be  directed  in  iiie 
favor  upon  sufllcient  grounds;  so  that  the 
exceptions  of  the  defendant  to  the  denial  of 
those  motions  fuUv  raite  all  tlie  Questions 
which  are  involved  or  have  been  aiscussed 
upon  this  appeal.  At  the  conclusion  .of  the 
cliarge,  the  defendant  excepted  to  pi>rtions  of 
it,  requested  the  court  to  charge  certain 
propositions  which  were  refused,  and  by  ex- 
ceptions to  those  rulings  again  raised  ^e 
queations  involved.  Therefore,  in  the  con- 
sideration of  the  legal  questions  preBjdnted, 
it  must  be  assumed  that  they  were  properly 
raised,  not  only  by  a  motion  to  nonsuit  and 
to  dismiss  the  complaint,  but  also  by  -mo- 
tions to.  direct  a  verdict  for  the  defendant, 
and  by  exceptions  to  the  charge  and  the  re- 
fusal of  the  court  to  charge  afi  requested. 

Upon  an  appeal  from  the  judgment  en- 
tered upon  the  verdict  rendered  at  the  last 
trial,  the  appellate  division  obviously  intend- 
ed to  follow  the  previous  decisions  of  the 
general  term  so  far  as  they  related  to  the 
plaintiff's  right  of  recovery,  to  the  end  that 
the  question  of  the  liability  of  the  defendant^ 
under  the  facts  and  circumstances  proved,, 
miffht  be  properly  presented  to  this  court, 
ana  did  not  assume  tlie    responsibility    of 

Sassing  upon  the  correctness  or  the  previous 
ecisions  in  that  respect.  It,  however,  dis- 
cussed many  of  the  questions  raised  by  the 
defendant's  counsel,  and,  among  other  things, 
attempted  to  show  that  there  was  sufficient 
evidence  to  justify  a  jury  in  finding  that 
there  were  two  ascertained  lines  of  direction 
which  the  explosion  followed,  and  that  one 
of  them  was  in  the  direotion  where  the  plain- 
tiff claims  that  he  and  the  defendant  stood. 
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Cut  when  we  refer  to  the  evidence  bearing 
i«pon  that  question,  and  whicfti    is    said    to 
justify  that  conclusion,  we  are  unable  to  dis- 
•cover  its    existence  in  the  record.     Indeed, 
in  the  discussion  following,  which  involved 
the  improbability  of  the  plaintiff's    theory 
that  the  defendant  drew  him  in  front  of  him- 
self as  a  shield,  when  examined  in  the  liffht 
of  the  injuries  to  the  defendant  and  their  lo- 
<*ation  upon  his  person,  the  learned  judge  de- 
livering the  opinion  advanced  as  an    argu- 
ment that  it  was  not  impossible  that,     in 
the    titanic    whirlwind    of    the    explosion,'' 
those  injuries  might  have  occurred.    He  said 
that  there  was  nothing  more  extraordinary 
in  that  incident   than   in  the  circumstance 
that  the  force  of  the  explosion  blew  open  a 
I^rge  steel  safe,  and  scattered  vts    contents 
about  the  room,  adding:     "No  one  can  ac- 
<x)UDt  for  the  eccentricities  of  such  an  occur- 
rence.    If  there  were  known    and    provable 
unvarying    incidents    of    such    phenomenal 
events,  some  ascertained  physical  law  acting 
uniformly    and   equally   on   all    such   occa- 
sions, we  might  be  able  to  say  what  was  or 
what  was  not  impossible  within  the  opera- 
Uon  of  such  law,  but  we  have  no  such  guides 
or  criteria."    We  think  the  last  suggestions 
made  by  the  learned  judge  are  entitled  to 
much  more  weight,  and  are  mueh  more  prob- 
fthle,  than  the  theorv  which  precedes  them, 
And  with  which  the  lattei*  are  utterly  incon- 
sistent.    Indeed,  the  whole  discussion  seems 
to  be  based  upon  the  idea  that  the  defend- 
ant was  bound  to  establish  the  impossibility 
•of  the  theory  upon  whicii  the  plaintiff  re- 
lied; and  in  its  argument  thait  court  did  not 
seem  to  consider  that  any    burden    rested 
^jpon  the  plaintiff  to  prove  his  theory  with 
any  certainty,  notwithstanding  the  lack  of 
substantial  proof  to  show  its  correctness  or 
<:xiatenoe.     That  opinion  can  hardly  be  read 
without  reaching  the  conclusion    that    the 
learned  judge  was  wrestling  with  inconsist- 
encies impossible  to  harmonize,  and  yet  that 
the  purpose  of  the  court  was  to  place  the 
case  in  a  position  where  the  questions  of 
law  rdatin^  to  the  right  of  the  plaintiff  to 
a  recovery  in  this  action  should  be  presented 
to.  and  determined  by,  the  court  of  appeals. 

There  are  certain  questions  of  law  in- 
volved, which  were  discusBed  upon  the  argu- 
ment, that  we  are  called  upon  to  decide. 
We  have  deemed  it  nece&sary  to  state  the 
facts  and  history  of  this  protracted  litigation 
somewhat  fully,  to  the  end  that  the  legal 
-questions  may  be  plainly  presented  and 
dearly  understood  in  their  connection  with 
them. 

Hie  first  question  of  law  presented  relates 
to  our  jurisdiction  to  hear  and  determine 
this  appeeii.  The  respon'lent  contends  that, 
inasmuch  as  the  record  does  not  show  affirm- 
atively that  the  justices  of  the  appellate  di- 
vision were  divided  upon  the  question  as  to 
whether  there  was  evidence  ,  supporting  or 
tending  to  sustain  the  verdict,  that  ques- 
tion, at  least,  cannot  be  considered  by  this 
<x>urt,  and  relies  upon  §  1337  of  the  Code  of 
Civil  Procedure  as  sustaining  his  position. 
In  examining  the  question  of  the  appeal- 
ability of  this  case,  and  the  questions  which 
n-ay  be  determined  upon  this  appeal,  it  be- 
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comes  necessary  to  consider  the  provisions 
of  the  Constitution  and  statutes,  as  well  as 
the  decisions  of  the  court  relating  to  the  sub- 
ject. Section  9  of  article  6  of  the  Constitu- 
tion declares:  "No  unanimous  decision  of 
the  appellate  division  of  the  supreme  court 
that  there  is  evidence  supporting  or  tending 
to  sustain  a  finding  of  fact  or  a  verdict  not 
directed  by  the  court  shall  be  reviewed  by 
the  court  of  appeals."  After  the  adoption 
of  that  provision,  the  legislature  amended 
f  190  of  the  Code  of  Civu  Procedure  so  as 
to  provide:  "From  and  after  the  last  day 
of  December,  eighteen  hundred  and  ninety- 
i^ve,  the  jurisdiction  of  the  court  of  appeals 
shall,  in  civil  actions  and  proceedings,  be 
confined  to  the  review  upon  appeal  of  the 
actual  determinations  made  by  tae  appellate 
division  of  the  supreme  court  in  either  of 
the  following  cases  and  no  others :  ( 1 )  Ap- 
peals may  be  taken  as  of  right  to  said  court, 
from  judgments  or  orders  finally  determin- 
ing actions  or  special  proceedings,  and  from 
orders  granting  new  trials  on  exceptions, 
where  the  appellants  stipulate  that,  upon  af- 
firmance, judgment  absolute  shall  be  ren- 
dered against  them."  Th'!  second  subdivi- 
sion of  that  section  provides  for  the  certifi- 
cation by  the  appellate  division  of  questions 
of  law  for  determination  by  the  court  of  ap- 
peals. Then  follows  §  191,  which  contains 
certain  limitations,  exceptions,  and  condi- 
tions to  the  provisions  of  §  190;  and  in  that 
section  is  found  a  provision  in  which  the 
bnme  language  is  emplovfd  as  in  the  provi- 
sion of  the  Constitution  above  cited.  It  also 
provides  that  no  appeal  shall  be  taken  from 
a  judgment  of  affirmance  hereafter  rendered 
in  an  action  to  recover  damages  for  a  personal 
injury,  when  the  decision  of  the  appellate 
division  is  unanimous  unless  that  court  shall 
certify  that  in  his  opinion  a  question  of  law 
is  involved  which  ought  to  be  reviewed  by 
the  court  of  appeals,  or  unless,  in  case  of  its 
refusal  to  so  certify,  an  appeal  is  allowed  by  a 
judge  of  a  oourt  of  appeals.  It  likewise  pro- 
vides that  the  jurisdiction  of  the  court  is 
limited  to  the  review  of  questions  of  law. 

Here,  then,  we  find  that  both  the  Consti- 
tution and  the  statutes  provide  that  no 
unanimous  decision  of  the  appellate  division 
that  there  is  evidence  supporting  or  tending 
to  sustain  a  finding  or  verdict  not  directed 
shall  be  reviewed  hy  this  court.  But  the 
pTovisions  of  §  190  are  general,  and  declare 
that  appeals  may  be  taken  as  of  right  to  thi^ 
court  from  judgments  or  orders  finally  deter- 
mining actions  or  special  proceedings.  TIiIa 
confers  upon  a  party  the  absolute  right  to 
appeal  in  those  cases,  unless  it  falls  within 
some  of  the  limitations  contained  in  the  sub- 
sequent section.  The  question  here  pre- 
sented is  how  or  in  what  manner  the  fact  that 
the  case  falls  within  some  limitation,  if  it 
does,  is  to  be  made  to  appear.  Inasmuch  as 
§  190  in  general  terms  confers  the  right  of 
appeal,  the  question  is.  If  it  is  limited  by 
some  other  provision  of  the  statute,  upon 
whom  is  the  burden  of  showing  that  factf 
It  would  s«em  that,  inasmuch  as  the  appel- 
lant in  this  case  was  given  the  right  of  ap- 
peal in  express  terms,  he  might  rely  upon 
that  general  provision,  and  if  it  fell  within 
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any  of  the  limitations  of  the  statute,  and  the 
respondent  claimed  that  the  appeal  was  not 
well  taken,  the  burden  of  showmg  thaJt  fact 
rested  upon  him.  In  Kaplan  v.  Nevo  York 
Biscuit  Co.  161  N.  Y.  171,  this  court  held 
that  the  burden  of  showing  that  a  judgment 
of  affirmance  in  an  action  for  a  personal  in- 
jury was  b^  a  unanimous  decision  of  the  ap* 
pellaite  division  rested  upon  the  party  assert- 
ing it,  and  that,  in  order  to  deprive  the  court 
of  appeals  of  the  power  to  review  the  case 
under  §  191  of  the  Code  of  Civil  Procedure, 
the  fact  should  be  established  by  the  party 
claiming  it,  either  by  the  judgment  or  by  a 
certificate  of  the  court  appearing  in  the  rec- 
ord. It  is  true  that  ques-tion  arose  under 
the  amendment  of  §  101,  made  in  1806,  and 
not  under  subdivision  4.  Nor  were  the  pro- 
visions of  §  1337  passed  upon  in  determin- 
ing that  case.  Still,  we  think  the  principle 
of  that  decision  is  applicable  here;  that  we 
should  hold  now,  as  we  held  there,  that  the 
judgment  is  reviewable  in  this  court,  unless 
the  affirmance  was  by  the  unanimous  deci- 
sion of  the  appellate  division;  and  that  the 
burden  of  showing  that  fact  rests  upon  the 
party  asserting  it,  and  siiould  appear  in  the 
record.  We  think  that  §  1337  does  not  in 
any  way  interfere  with  the  principle  of  the 
decision  in  that  case,  but  that  the  provision 
that,  where  the  justices  of  tihe  appellate  di- 
vision from  which  the  appeal  is  taken  are 
divided  as  to  whether  there  is  evidence  sup- 
porting or  tendine  to  sustain  a  finding  or 
verdict  not  direct^l  by  the  court,  a  question 
for  review  is  presented,  is  but  another  way 
of  stating  what  is  contained  in  subdivision 
4  of  §  191  of  the  Code,  and  in  no  way  relieves 
the  party  who  asserts  it  from  the  burden 
of  establishing  the  unanimity  of  the  decision. 
Hence,  we  are  <A  the  opinion  that  the  con- 
tention of  the  respondent  in  this  respeot 
cannot  be  sustained,  and  that  the  question 
whether  there  is  evidenoc  supporting  or  tend- 
ing to  sustain  the  verdict  may  be  reviewed 
upon  this  appeal.  We  think  we  should  so 
hold,  especially  when  we  consider  the  fact 
that  the  appellate  division  refused  to  certify 
that  its  decision  was  unanimous,  and  has  so 
plainly  indicated  a  desire  and  purpose  to 
have  the  questions  involved  decided  oy  this 
court.  Manifestly,  the  amendment  to  §  191 
passed  in  1896,  limiting  appeals  in  cases  of 
personal  injury,  has  no  application,  because 
the  judgment  appealed  from  was  rendered 
March  12,  1896,  before  the  passage  of  that 
act.  Croveno  v.  Atlantic  Ave.  R.  Co.  150  N. 
Y.  226. 

As  bearing  upon  the  contention  of  the  re- 
spondent as  to  the  appealability  of  this  case, 
it  may  be  properly  added  that  here  every 
point  or  question  upon  which  the  appellant 
relies  was  raised  by  an  exception  to  the 
denial  of  a  proper  motion  to  direct  a  ver- 
dict for  the  defendant,  by  an  exception  to 
the  charge  of  the  court,  to  its  refusal  to 
charge  as  requested,  or  by  some  other  ruling 
upon  the  trial  to  which  a  proper  excep- 
tion was  taken.  Therefore,  in  its  further 
eramination,  all  the  quebtions  of  law  which 
are  presented  by  the  appellant  must  be  re- 
garded as  properly  before  us  for  considera- 
tion. 
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The  primary  question  which  lies  at  the 
foundation  of  the  respondent's  right  of  re- 
covery is  whether  there  was  sufficient  evi' 
dence  to  justify  the  court  in  refusing  to  di- 
rect a  verdict  for  the  defendant,  or  in  sub- 
mitting to  the  jury  the  question  of  the  de- 
fendant's   liability.     This    general    question 
seems  to  depend  for  its  solution  upon  several 
subordinate     ones.    These     questions     are: 
'^irst.  Was  there  sufficient  evidence  that  the 
defendant  performed  any  act  or  was  guilty 
of  any  omission  which  rendered  him    even 
technically  liable  to  the  plaintiff?     Second, 
If  so,  was  the  proof  sufficient  to  justify  the 
|.  court  in  submitting  to  the  jurv  the  question 
'of  substantial  damages.     And,  third,   were 
he  alleged  acts  of  the  defendant  the  proxi- 
nate  cause  of  the  plaintiff's  injury?     A  con- 
ideration  of  these  questions  in  the  order  in 
nich  they  are  stated  seems  necessary  to  a 
roper  determination  of  the  original  one. 
1.  That,  at  the  time  of    the    occurrence 
which  was  the  subject  of  this    action,    the 
defendant  suddenly  and  unexpectedly  found 
himself  confronted  by  a  terrible  and  impend- 
ing danger,  which  would  naturally,  it  not 
necessarily,  terrify  and  appall  the  most  in- 
trepid, is  shown  by  the  undisputed  evidence. 
If,  with    this    awful    peril    oefore  him,  he 
niaintained  any  great  degree  of  self-control, 
it  indicated  a  strength  of  nerve  and  personal 
bravery  quite  rare,  indned.     That  the  duties 
and  responsibilities  of  a  person    confronte«l 
with  such  a  danger  are  different  and  unlik? 
tJiose  which  follow  hi^  actions  in  perforru- 
ing  the  ordinary  duties  of  life  under  otl»er 
cor.dftions  is  a  well-es tab. i shed  principle  of 
law.  The  rule  applicable  to  such  a  condition 
w  stated  in  Moak's  Underbill  on  Torts   (p. 
14),  as  follows:     ''The  law  presumes    that 
ran  act  or  omission  done  or  neglected  under 
[the  influence  of  pressing  danger  was  done  or 
^cglected    involuntarily.     It    is    there    said 
that  this  rule  seems  to  be  founded  upon  the 
maxim  t^at  self-preservation  is  the  first  law 
of  nature,  and  that,  where  it  is  a  question 
whether  one  of  two  men  shall  suffer,  each  is 
justified  in  doing  the  best  he  can  for  him- 
self.    This  principle  of  pressing  danger,  and 
an  act  or  omission  in  its  presence,  was  dis- 
cussed in  the  Squib  Case  {Scott  v.  Skepherdy 
2  W.  Bl.  894),  and  in  the  Wine  Case  {Van- 
denburgh  v.   Truax,  4  Denio,  464,  47   Am. 
Dec.  260).     That  principle  has   been   many 
times  affirmed  by  the  decisions  of  the  courts 
of  this  state  as  well  as  others.     Indeed,  the 
trial  court  recognized  this  doctrine    in    its 
charge,  but  submitted  to  the  iury  the  ques- 
tion whether  the  act  of  the  defendant  was 
involuntary,  and  induced  by  impending  dan- 
ger, adding  that  the  testimony  of  the    de- 
fendant that  everything  he  did^  he  did  inten- 
tionally, was  sufficient  to  justify  it  in  find- 
ing that  he  voluntarily  moved  the  plaintiff 
in  the  manner  claimed  by  him.     But,  when 
we    examine   the    defendant's    evidence    we 
find  he  testified  that  he  never  had  his  hands 
on  the  person  of  the  plaintiff  in  any  manner 
whatever  until  after  the  explosion,  and  that 
he  did  not  at  any  time  have  any  intent  or 
design  of  interposing  the  body  of  the  plain- 
tiff between  himself  and  the  stranger.     The 
testimony  of  the  defendant,    to    which  the 
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court  referred  in  iia  charge,  seems  to  haT« 
been  substantially  that  he  was  as  cool  and 
collected  as  any  man  could  well  be  with  the 
iutimation  made  by  Norcross;  that  he  ex- 
ercised his  best  judspient  under  the  circum- 
stances; that  he  did  nothing  unconsciously, 
spontaneously,  or  without  deliberation,  but 
did  the  best  he  could,  and  exercised  the  best 
judgment  he  could,  to  avoid  any  accident; 
that  he  did  nothing  by  impulse;  and  that  what 
he  did  he  did  as  deliberately  as  he  could  un- 
der the  circumstances.  This  evidence  seems 
to  fall  short  of  justifying  thestatement  of  the 
court  that  he  testified  he  was  in  perfect  pos- 
session of  his  senses,  recollected  everything 
that  was  done,  and  that  everything  he  did 
thete  was  intentional,  as  it  very  materially 
differed  from  and  essentially  modified  the 
statement  contained  in  the  char^.  The 
statement  of  the  court  as  to  the  admission  of 
the  defendant  can  hardly  be  said  to  be  a  fair 
deduction  from  his  evidence.  Nor  is  the  jus- 
tice of  eliminating  from  it.H  sta4«ment  to  the 
junr  the  fact  that  the  admissions  he  did 
make  were  accompanied  by  evidence  that  he 
in  no  way  touched  the  plaintiff,  and  had  no 
intention  of  doing  so,  quite  appreciated.  If 
the  court  desired  to  use  the  admission  of  the 
defendant  as  evidence  of  such  a  fact,  the  evi- 
dence should  have  been  correctly  stated,  and 
the  attention  of  the  jury  called  to  the  entire 
admission,  and  not  to  a  part  alone.  Here, 
83  where  there  is  an  introduction  of  any 
other  conversation  or  admission  by  a  party, 
the  remainder  which  tends  to  qualify  or  ex- 
plain the  portion  relied  upon  should  be  con- 
sidered as  a  part  of  it,  especially  where  it 
is  a  qualification  of  .the  other,  and  rebuts  or 
destroys  the  inference  to  be  drawn  or  the 
use  to  be  made  of  the  portion  put  in  evidence 
or  relied  upon.  While  it  is  doubtless  true 
that  a  portion  of  the  testimony  of  a  witness 
may  be  credited  to  a  jury,  and  a  portion  dis- 
credited, still,  when  a  part  of  the  evidence 
is  modified  or  qualified  by  another  portion, 
it  is  far  from  clear  that  one  portion  may  be 
rejected,  and  the  other  given  credit.  But, 
t)e  that  as  it  may,  it  is  extremely  difficult, 
upon  a  consideration  of  all  the  evidence  in 
the  record  relating  to  thi^  subject,  to  see 
how  a  jury  was  justified  in  finding  that  the 
defendant  yoluntarily  interfered  with  the 
person  of  the  plaintiff. 

The  only  witness  whose  testimony  is  relied 
upon  to  sho^  any  interference  with  the 
plaintiff  by  the  defendant  was  the  plaintiff 
himself.  He  not  only  had  all  the  interest  of 
a  party  to  the  action,  but  the  undisputed 
proof  disclosed  that  his  memory  had  been 
very  seriously  impaired,  and  to  such  an  ex- 
tent that  he  was  unable  to  remember  from 
day  to  day  or  hour  to  hour  what  he  was  told 
to  do,  and  that  this  condition  of  his  mind 
continued  from  the  time  of  the  accident  un- 
til the  last  trial  of  this  case.  Upon  the 
other  hand,  the  defendant  clearly  and  pos- 
itively denied  that  he  interfered  with  his 
person  at  all,  and  he  is  corroborated  by  at 
least  one  unbiased  witness  upon  that  subject, 
sod  in  many  of  the  details  of  the  transaction 
Vy  the  witnesses  Osborne,  James,  and  Hum- 
mel, whose  evidence  was  in  direct  confiict 
with  that  c^yen  by  the  plaintiff.  Moreover, 
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when  the  testimony  of  the  plaintiff  is  read, 
it  is  quite  manifest  that  it  does  not  clearly 
disclose  any  moveuient  of  his  body,  if  any  oc- 
curred, that  was  not  his  own  voluntary  act, 
uncontrolled  by  any  force  upon  the  part  of 
the  defendant.  There  were  also  certain 
physical  facts  established  by  the  proof,  and 
uncontradicted,  which  tend  to  show  that  the 
plaintiff's  theory  that  he  was  in  front  of 
the  defendant  was  impossible.  If,  as  is 
claimed  by  the  plaintifi^  the  defendant  em- 
ployed his  body  as  a  shield,  and  it  was  be- 
tween him  and  the  place  of  the  explosion,  it 
is  quite  difficult  to  comprehend  how  the  mis- 
siles which  were  found  in  the  defendant's 
body  in  front,  and  near  the  median  line  could 
have  reached  him,  especially  if,  as  is  the 
plaintiff's  theory,  the  explosion  followed  two 
straight  lines.  Nor  can  we  quite  understand 
how,  if,  when  the  explosion  occurred,  the 
plaintiff's  left  hand  was  in  both  of  the  de- 
fendant's, resting  upon  the  defendant's  left 
thigh,  the  defendant  s  hands  could  have  been 
so  seriously  injured  and  wounded  by  fiying 
substances  as  the  proof  sliows  they  were. 
With  this  condition  of  tlie  proof,  it  is  quite 
difficult  to  say  that  there  was  any  such  evi- 
dence of  the  defendant's  intentional  inter- 
ference with  the  plaiatiff  as  would  entitle 
him  to  recover  in  this  action,  or  have  the 
question  submitted  to  a  jury.  The  evidence 
which  appears  to  be  in  conflict  with  the  posi- 
tion of  tne  defendant,  to  sa^  the  most,  is 
nothing  more  than  a  mere  scintilla,  and  was 
met,  not  only  by  the  positive  testimony  of 
disinterested  witnesses,  but  also  by  well- 
known  and  recognized  physical  facts,  about 
which  there  is  no  conflict.  Therefore  it 
would  seem  that  the  plaintiff  was  not  en- 
titled to  even  nominal  damages,  and  that  it 
was  the  duty  of  the  court  to  nave  directed  a 
verdict  for  the  defendant. 

2.  Was  there  sufficient  evidence  to  justify 
the  court  in  submitting  to  the  jury  the  ques- 
tion of  substantial  damages  T  If,  for  the  pur- 
pose of  this  discussion,  it  be  admitted  that 
the  plaintiff  was  moved  as  testified  to  by 
him,  and  that  the  act  of  the  defendant  was 
voluntary  and  intentional,  yet  we  are  un- 
able to  find  any  sufficient  evidence  in  the  rec- 
ord to  justify  the  court  in  submitting  to  the 
jury  the  qu^tion  whether  the  plaintiff's  in- 
juries arose  in  consequence  of  tne  act  of  the 
defendant  in  moving  him.  The  court  in  ef- 
fect charged  the  jury  that  if  the  defendant 
interfered  with  the  body  of  the  plaintiff, 
and  his  injuries  were  inflicted  because  of  a 
change  in  his  position,  then  it  might  allow 
the  plaintiff  for  the  injuries  which  he  sus- 
tained in  consequence  of  the  wounds  which 
it  found  were  caused  by  his  change  of  posi- 
tion; and  the  jury  was  permittel  to  pass 
upon  the  question  whether  he  sustained 
more  or  different  injuries  than  he  would  if 
he  had  not  been  moved.  The  contention  of 
the  respondent  is  that  the  evidence  disclosed 
that  there  were  two  straight  and  well-de- 
fined lines  of  explosion,  and  that  it  tended  to 
show  that  the  plaintiff  was  drawn  into  one 
of  them.  But  we  find  no  proof  either  that 
the  lines  of  explosion  claimed  did  not  in- 
clude the  place  where  the  plaintiff  originally 
s^ood,  or  that  a  wave  of  explosion  did  not 
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pass  over  that  portion  of  the  room,  which 
was  as  forceful  and  destructive  as  that  pass- 
ing in  an^  other  direction. 

The  evidence  relied  upon  by  the  plaintiff 
to  show  that  there  were  these  two  defined 
lines  was  the  location  of  the  wounds  upon 
the  body  of  the  plaintiff  and  the  testimony 
of  the  witness  Keeves.  When  we  examine 
the  evidence  bearing  upon  the  character  and 
location  of  the  plaintiff's  wounds,  it  falls  far 
short  of  establiahing  any  well-defined  line  of 
explosion.  Nor  do  we  uiink  any  such  infer- 
ence can  be  drawn  from  tlie  situation  as  de- 
scribed by  the  plaintiff  and  other  witnesses. 
And,  when  we  examine  the  evidence  of  the 
witness  Reeves,  we  find  in  it  nothing  to  sus- 
tain the  contention  of  the  plaintiff.  He  tes- 
tified thflit  there  were  thirty- five  to  foxty 
joists  or  beams,  which  ran  north  and  south, 
which  were  injured,  and  that  the  breakage 
ran  through  the  joists  in  a  northeasterly  di- 
rection. He  was  then  asked  whether  there 
were  fractures  in  any  other  direction  in  the 
beams  or  joists  from  that  hole,  to  which  he 
answered  that  he  had  put  in  new  beams  on 
the  Rector  street  side  of  the  partition  lead- 
ing into  Mr.  Sage's  ofiice;  that  he  put  in 
alMut  twenty-eight  or  thirty  new  ones;  and 
that  the  balance  were  not  so  badly  frac- 
tured, so  that  they  were  reinforced  without 
taking  the  old  beams  out.  We  find  nothing 
in  this  evidence  to  indicate  that  there  was 
any  distinct  line  of  explosion  in  any  other 
direction  than  northeasterly.  That  the 
splittinfi^  of  the  joists,  if  it  occurred,  would 
naturally  extend  lengthwise  of  them,  there 
can  be  little  doubt.  But  the  plaintiff's 
claim  that  there  is  anything  in  this  evidence 
which  shows  a  second  distinct  line  of  explo- 
sion within  which  he  was  drawn,  even  it  he 
was  moved  as  he  testified,  surely  cannot  be 
sustained.  Consequently,  there  was  nothing 
but  the  merest  conjecture  upon  which  the 
jury  could  base  any  finding  that  he  was  more 
severely  injured  by  being  moved.  That  he 
was  bound  to  establish  some  wrongful  act 
upon  the  part  of  the  defendant,  and  that 
that  aet  was  the  cause  of  the  injury  for  which 
he  sought  to  recover,  there  can  be  no  doubt. 
Nor  is  there  any  doubt  iliat  the  burden  of 
proof  upon  both  of  those  questions  rested 
upon  him.  The  courts  below  have  so  held, 
but,  notwithstanding  their  views  of  the  law, 
they  have  submitted  those  questions  to  the 
jury. 

In  Baulec  v.  New  York  d  H.  R.  Co.  59  N. 
T.  356,  366,  17  Am.  Rep.  325,  Judge  Allen 
said:  "It  is  not  enough  to  authorize  the 
submission  of  a  question,  as  one  of  fact,  to  a 
jury,  that  there  is  some  evidence.  A  scin- 
tilla of  evidence,  or  a  mere  surmise,  .  .  . 
would  not  justifv  the  {udge  in  leaving  the 
•case  to  the;  jury.^'  And  in  that  case  it  was 
held  that  as  "at  most,  tlie  jury  could  only 
<!onjecture  that  the  defendant  might  have 
been  wanting  in  the  care  and  caution  proper 
to  be  exerci^  in  such  a  case,  .  .  .  the 
case  was  properly  withheld  from  the  jury." 
In  Pollock  V.  Pollock,  71  N.  Y.  137,  153,  Fol- 
ger,  J.,  said:  "Insufilcient  evidence  is,  in 
the  eye  of  the  law,  no  evidence;"  and  then 
<'ited  the  language  of  Maule,  J.,  in  Jewell  v. 
Parr,  13  C.  S.  916,  where  he  said:  "When 
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we  say  that  there  is  no  evidence  to  '^o  to  a 
jury,  we  do  not  mean  that  there  is  literally 
none,  but  that  there  is  none  that  ought  rea- 
sonably to  satisfy  a  jury  that  the  fact  sought 
to  be  proved  is  established."  Again,  in 
Bond  V.  Smith,  113  N.  Y.  378,  385,  Earl,  J., 
stated  the  duties  of  the  court  in  considering 
such  a  question  as  follows:  "We  have  no 
right  to  guess  that  he  was  free  from  fault. 
It  was  incumbent  upon  the  plaintiff  to  show 
it  by  a  preponderance  of  evidence.  She  fur- 
nished the  jury  with  nothing  from  which 
they  could  infer  the  freedom  of  the  intestate 
from  fault.  She  simply  furnished  them 
food  for  speculation,  and  that  will  not  do 
for  the  basis  of  a  verdict.  The  law  demands 
pix>of,  and  not  mere  surmises.  The  author- 
ities are  ample  to  show  in  such  a  case  the 
plaintiff  should  have  been  nonsuited," — cit- 
ing Cordell  v.  tfew  York  C.  &  H.  R,  R.  Co. 
75  N.  Y.  330;  Dubois  v.  Kingston,  102  N.  Y. 
219.  In  Pauley  v.  8  tea  in  Gauge  d  Lantern 
Co.  131  N.  Y.  90,  98,  15  L.  R.  A.  194,  which 
was  an  action  for  ne^Ii^ence  by  which  it  was 
claimed  that  the  plaintiff's  intestate  lost  his 
life,  Judge  Finch,  in  delivering  the  opinion 
of  the  court,  said:  "But  the  respondent 
and  the  general  term  insist  that  some  other 
theory  may  be  adopted,  and,  in  order  to  do 
so.  enter  upon  the  realm  of  conjecture,  and 
ask  that  a  jury,  in  the  utter  absence  of 
proof,  may  bs  allowed  to  guess  that  there 
was  some  negligence  on  the  part  of  the  de- 
fondant  which  might  have  tended  to  cause 
the  death  of  the  intestate.  .  .  .  What  is 
claimed  is  that  there  is  proof  that  some  of 
the  operatives  fled  to  this  escape,  but  could 
not  use  it  on  account  of. the  blinds;  and  we 
are  asked  to  permit  a  jury  to  guess  or  con- 
jecture that  Pauley  was  one  of  these,  with- 
out anv  proof  of  the  fact,  and  in  the  face  of 
the  evidence  that  no  one  who  did  use  it  or 
approach  it  saw  him  at  all,"  and  then  adds: 
"We  think  the  duty  imposed  by  the  statute 
was  fairly  and  fully  performed,  and,  even  if 
it  was  not,  that  we  are  not  to  resort  to  con- 
jecture, and  permit  a  verdict  to  be  based  on 
bare  possibilities  alone.  ...  A  mere 
conjecture,  built  upon  a  bare  possibility, 
will  not  suffice  to  transfer  the  money  or 
property  of  one  man  to  the  possession 
and  profit  of  another.  As  we  said  in 
Bond  V.  Smith,  113  N.  Y.  378,  food  for 
speculation  will  not  serve  as  the  basis 
or  a  verdict."  Again,  in  discussing  this 
question  in  Linkauf  v.  Lombard^  137  N.  Y. 
417,  425,  20  L.  R.  A.  48,  Judge  Gray,  writ- 
ing for  this  court,  declared:  "To  pennit  a 
jury  to  speculate  and  surmise  upon  a  ques- 
tion of  responsibility  is  to  withdraw  irom 
the  litigant  a  safeguard  intended  for  the 
protection  of  his  rights.  He  is  entitled  to 
the  judgment  of  the  court  upon  questions  to 
which  the  character  of  the  evidence  admits 
of  but  one  answer.  No  such  possibilities  of 
a  failure  of  justice  should  be  countenanced," 
— and  then  quotes  from  the  opinion  of  Jus- 
tice Clifford  in  Schuylkill  d  D,  Improv.  Co, 
v.  Munson,  14  Wall.  442,  20  L.  ed.  867,  the 
following:  "Nor  are  judges  any  longer 
required  to  submit  a  question  to  a  jury  mere- 
ly because  some  evidence  has  been  introduced 
by  the  party  having  the  burden  of  proof  un- 
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leas  the  evidence  be  of  such  a  character  that 
it  would  warrant  the  jury  in  finding  a  ver- 
dict in  favor  of  that  party.  Formerly  it 
was  held  that,  if  there  was  what  was  called 
a  scintilla  of  evidence  in  support  of  a  case, 
the  judge  was  bound  to  leave  it  to  the  jury; 
but  recent  decisions  of  high  authority  have 
established  a  more  reasonable  rule,  that  in 
every  case,  before  the  evidence  is  left  to  the 
jury,  there  is  a  preliminary  question  for  the 
judse,  nor  whether  there  is  literally  no 
evidence,  but  whether  there  is  any  upon  which 
a  jury  can  properlv  proceed  to  find  a  verdict 
frr  the  party  producing  it,  upon  whom  the 
onus  of  proof  is  imposed;  ana  adds:  "The 
riile  should  be  regarded  as  settled,  under  all 
the  authorities,  as  well  by  the  decisions  of 
the  courts  of  this  state  as  by  those  of  Eng- 
land, that,  where  there  is  no  evidence  upon 
an  issue  before  the  jury,  or  the  weight  of  the 
evidence  is  so  decidedly  preponderating  in 
favor  of  one  side  that  a  verdict  contrary  to 
it  would  be  set  aside,  it  is  the  duty  of  the 
trial  judge  to  nonsuit,  or  to  direct  the  ver- 
dict as  the  case  may  require."  In  the  case 
of  Hemmens  v.  NeUon,  138  N.  Y.  617,  20  L. 
R.  A.  440,  this  court  again  asserted  the  doc- 
trine so  clearly  stated  in  the  Linkauf  Case. 
In  discussing  that  question  in  Hudson  v. 
Rome,  W.  d  0.  R.  Co,  145  N.  Y.  408,  412, 
Haight,  J.,  said:  "But  where  the  evidence, 
which  appears  to  be  in  conflict,  is  nothing 
more  than  a  mere  scintilla,  or  where  it  is 
met  by  well-known  and  recognized  scientific 
fncte,  about  which  there  is  no  conflict,  this 
court  will  still  exercise  jurisdiction  to  re- 
Yww  and  reverse  if  justice  requires,"— cit- 
ing People,  Coyle,  v.  Martin,  142  N.  Y.  352, 
Hemmens  v.  Nelson,  138  N.  Y.  617,  20  L.  R, 
A.  440,  and  Linkauf  v.  Lombard,  137  N.  Y. 
417,  425,  20  L.  R.  A.  48.  See  also  Cadwell 
V.  Amheim,  162  N.  Y.  182;  Hannigan  v.  Le- 
high d  H.  River  R.  Co.  157  N.  Y.  244. 

Thus,  we  see  that  this  court  has,  in  a  long 
line  of  decisions,  uniformly  held  that,  to  jus- 
tify the  submission  to  the  jury  of  any  issue, 
there  must  be  suflicient  proof  to  sustain  the 
claim  of  the  party  upon  whom  the  onus  rests, 
and  that  mere  conjecture,  surmise,  specula- 
tion, bare  possibility,  or  a  mere  scintilla  of 
evidence  is  not  enough.    When  the  principle 
of  these  cases  is  applied,  it  becomes  obvious 
that  the  court  was  not  justified  in  submit^ 
ting  to  the  jury  the  question   whether  the 
plaintiff  suffered  any   substantial  damages 
by  reason  of  his  having  been  moved  in  the 
manner  claimed,  even  uiongh  it  should  find 
that  the  defendant  moved  him.     No  one  can 
read  the  evidence  in  the  record  as  to  the  na- 
ture, power,  and  effect  of  the  explosion,  and 
the  results  that  followed,  without  reaching 
the  conclusion  that  it  utterly  failed  to  show 
that  the  plaintiff  was  more  seriously  injured 
than  he  would  have  been  if  he  had  remained 
where  be  claims  to  have  first  stood.     Indeed, 
we  can  find  no  proof  sulFicient  to  justify  the 
conclusion  that  there  was  any  place  of  safe- 
ty, or  comparative   safety,   in   any   of  the 
rooms  occupied  by  the  defendant.     The  ex- 
plosion swept  wi^  terrific  force  over  them 
all,  destroying  or  seriously  injuring  every 
person  or  thing  with  which  it  came  in  con- 
tact.   Under  such  circumstances,  to  permit 
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a  jury  to  guess  or  conjecture  that  the  plain- 
tiff's injuries  were  more  serious  or  severe 
than  they  would  have  been  if  his  position 
had  not  been  changed,  is,  in  the  language  of 
Judge  Gray,  "to  withdraw  from  the  litigant 
a  safeguard  intended  for  the  protection  of 
hi?  rights."  We  think  the  court  erred  in 
not  directing  a  verdict  for  the  defendant,  at 
least  so  far  as  substantial  damages  were  con- 
cerned, upon  the  ground  that  tnere  was  no 
suflicient  proof  that  the  plaintiff  sustained 
any  injuiy  in  consequence  of  the  alleged 
conduct  of  the  defendant. 

3.  We  are  next  brought  to  the  considera- 
tion of  the  question  whether  the  alleged  acts 
of  the  defendant  were  the  proximate  cause 
of  the  plaintiff's  injury.  As  has  already 
been  suggested,  there  is  no  allegation  or 
proof  which  tends  to  show  that  the  defend- 
ant was  in  any  way  responsible  for  the  ex- 
plosion, or  that  there  was  any  connection 
v'hatever  between  the  defendant's  acta  and 
the  explosion  which  followed.  Indeed,  the 
counsel  for  the  respondent  franklv  states  in 
his  brief.:  "It  has  never  been  claimed,  ei- 
ther in  the  pleadings  or  in  the  argument, 
that  Mr.  Saee's  liability  can  be  predicated 
on  the  fact  that  any  act  of  his  caused  or  in- 
vited a  catastrophe,  or  t^hat  he  used  defiant 
or  injudicious  language."  Nor  does  the  re- 
spondent claim  that  the  defendant  was  in 
any  way  reilponBible,  directly  or  indirectly, 
for  the  explosion  itself.  Therefore,  if  the 
explosion  was  the  proximate  cause  of  the 
plaintiff's  injury,  the  defendant  cannot  be 
held  responsible.  While  the  learned  gener- 
al term  stated  that  there  was  no  question  of 
proximate  cause  in  this  case,  we  are  unable 
to  indorse  that  statement,  or  to  understand 
the  basis  for  it.  The  doctrine  of  proximate 
cause  is  a  fundamental  rule  of  the  law  of 
damages,  to  the  effect  that  damages  are  to 
be  allowed  in  general  only  for  the  proximate 
consequences  of  the  wron^,  although  some- 
times the  question  of  proximate  cause  is  ap- 
plied to  consequential  damages  for  the 
breach  of  a  contract,  as  well  as  to  damages 
for  negligence  or  tort.  That  the  principle 
of  proximate  cause  is  applicable  in  an  ac- 
tion for  tort  seems  to  be  established  by  all 
the  authorities,  and  we  find  none  holding  a 
contrary  doctrine.  While  there  may  be  a 
degree  of  uncertainty  as  to  the  plain  signifi- 
cation of  the  term  "proximate  cause,  or 
rather  in  its  application  to  various  cases, 
still  in  this  case  there  can  be  no  question  as 
to  what  was  the  proximate  and  iminediate 
cause  of  the  plaintiff's  injury.  Bishop,  in 
his  work  on  Noncontract  Law  (§  42),  in  dis- 
cussing this  question,  after  remarking  as  to 
the  uncertainty  with  which  the  term  "proxi- 
mate cause"  may  have  been  used  and  ap- 
plied, and  after  defining  the  terms  "proxi- 
mate" and  "remote"  cause,  says:  "If,  after 
ti.e  cause  in  question  has  been  in  operation, 
some  independent  force  comes  in,  and  pro- 
duces an  injury  not  its  natural  or  probable 
effect,  the  author  of  the  cause  is  not  respon- 
sible." In  Shearman  &  Redfield,  Neg.  §  21), 
it  is  said:  "The  breach  of  duty  upon  which 
an  action  is  brought  must  be  not  only  the 
cause,  but  the  proximate  cause,  of  tlie  dam- 
age to  the  plaintiff.  •  •  .  The  proximate 
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esnse  of  an  event  must  be  understood  to  be 
that  which,  in  a  natural  and  continuous  se- 
quence, unbroken  by  any  new,  independent 
cause,  produces  that  event,  and  without 
which  tnat  event  would  not  have  occurred." 
Wharton  thus  discusses  the  question: 
"Supposing  that,  if  it  had  not  been  for  the 
intervention  of  a  responsible  third  party,  the 
defendant's  negligence  would  have  produced 
no  damage  to  the  plaintiff,  is  the  defendant 
liable  to  the  plaintiff?  Tnis  question  must 
be  answered  in  the  negative,  for  the  general 
reason  that  causal  connection  between  negli- 
gence and  damage  is  broken  by  the  interpo- 
sition of  independent  responsible  human  ac- 
tion. I  am  negligent  on  a  particular  sub- 
ject-matter [as  to  which  I  ajn  not  contractu- 
ally bound].  Another  person,  moving  inde- 
pendentljr,  comes  in,  and  either  negligently 
or  maliciously  so  acts  as  to  make  my  negli- 
gence injurious  to  a  third  person.  If  so, 
the  person  so  intervening  acts  as  a  noncon- 
ductor, and  insulates  my  negligence,  so  that 
I  cannot  be  sued  for  the  mischief  which  the 
person  so  intervening  directly  produces.  He 
IS  the  one  who  is  liable  to  tne  person  in- 
jured."    Wharton,  Neg.  |  134. 

As  has  been  said  in  an  anonymous  article 
in  the  American  Law  Review:  "A  proxi- 
mate cause  is  one  in  which  is  involved  the 
idea  of  necessity.  It  is  one  the  connection 
between  which  imd  the  effect  is 'plain  and  in- 
telligible; it  is  one  which  can  oe  used  as  a 
term  by  which  a  proposition  can  be  demon- 
etiated,  that  is.  one  which  can  be  reasoned 
from  conclusively.  A  remote  cause  is  one 
which  is  inconclusive  in  reasoning,  because 
from  it  no  certain  conclusion  can  be  l^iti- 
mately  drawn.  In  other  words,  a  remote 
cause  is  a  cause  the  connection  between 
which  and  the  effect  is  uncertain,  vtigue,  or 
indeterminate.  It  does  not  contain  in  itself 
the  element  of  necessity  between  it  and  its 
effect.  Marsilius  Ficinus  says:  "From  the 
remote  cause  the  effect,  does  not  necessarily 
follow.  This  idea  of  necessity — the  neces- 
sary connection  between  the  cause  and  the 
effect— is  the  prime  distinction  between  a 
proximate  and  a  remote  cause.  The  proxi- 
mate cause  being  given,  the  effect  must  fol- 
low. But,  although  the  existence  of  the  re- 
mote cause  is  necessary  for  the  existence  of 
the  effect  (for,  unless  there  has  been  a  re- 
mote cause,  there  can  be  no  effect) ,  still  the 
existence  of  the  remote  cause  does  not  nec- 
essarily imply  the  existence  of  the  effect. 
The  remote  cause  being  given,  the  effect  may 
or  may  not  follow."  4  Am.  L.  Rev.  pp.  201, 
205.  In  Marble  v.  Worcester  4  Gray,  396, 
Chief  Justice  Shaw  said:  "On  account  of 
the  difficulty  in  unraveline  a  combination  of 
causes,  and  of  tracing  each  result,  as  a  mat- 
tor  of  fact,  to  its  true,  real,  and  efficient 
cause,  the  law  has  adopted  the  rule  before 
stated,  of  regarding  the  proximate,  and  not 
the  remote,  cause  of  the  occurrence,  which 
is  the  subject  of  inquiry."  In  Grain  v.  Pe- 
ine, 6  Hill,  522,  624,  41  Am.  Dec.  765,  the 
question  of  special  damages  was  involved, 
and,  consequently,  the  question  of  proximate 
cause;  that  is,  whether  the  special  damages 
were  the  legal  and  natural  consequences  of 
the  wrong  complained  of.     Nelson,  Ch.  J., 
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in  that  case  said:  *'To  maintain  a  claim 
for  special  damages,  they  must  appear  to  be 
the  legal  and  natural  consequences  arising 
from  the  tort,  and  not  from  the  wrongful  act 
of  a  third  party  remotely  induced  thereby. 
In  other  words,  the  damages  must  proceed 
wholly  and  exclusively  from  the  injury  com- 
plained of."  In  Milwaukee  d  Si,  P.  R,  Co, 
V.  Kellogg,  94  U.  S.  475,  24  L.  ed.  259,  it  wa* 
said:  "The  inquiry  must  therefore  always 
be  whether  there  was  any  intermediate  cause 
disconnected  from  the  primary  fault,  and 
self-operating,  which  produced  the  injury." 
In  Hofnagle  v.  New  York  O.  d  H.  R,  R.  Co. 
55  N.  Y.  612,  it  was  held  that  the  act  of  one 
person  cannot  be  said  to  be  the  proximate 
cause  of  an  injury  when  the  act  of  another 
person  hais  intervened  and  directly  inflicted 

Another  principle  of  proximate  cause 
which  seems  to  be  well  established  is  that  an 
accident  or  injury  cannot  be  attributed  to  a 
cause  unless,  without  it«s  operation,  it  would 
not  have  happened.  Ring  v.  Cohoes,  77  N. 
Y.  83,  33  Am.  Rep.  574;  Taylor  v.  Yonkers, 
105  N.  Y.  202,  59  Am.  Rep.  492;  Ayrea  v. 
Hammondspori,  130  J^.  Y.  665;  Qrani  v» 
Pennsylvania  d  N.  Y.  Cmnl  d  R.  Co,  133  N» 
Y.  657.  When  damages  claimed  in  an  ac- 
tion are  occasioned  by  one  of  two  causes,  for 
one  of  which  the  defendant  is  responsible, 
and  for  the  other  of  which  he  is  not  respon- 
sible, the  plaintiff  must  fail  if  his  evidence 
does  not  show  that  the  damage  was  produced 
by  the  former  cause,  and  the  jury  must  not 
be  left  to  mere  conjecture,  and  a  bare  possi- 
bility that  the  damage  was  caused  in  conse- 
quence of  the  act  of  the  defendant  is  not 
sufficient.  Bearlea  v.  Manhaiian  R,  Co.  101 
N.  Y.  662.  The  plaintiff  must  fail  if  the 
evidence  cLoes  not  show  that  the  injury  wa» 
Ihe  result  of  some  cause  for  which  the  de- 
fendant is  responsible;  and,  where  the  proof 
is  by  circumstances,  the  circumstances  them- 
selves must  be  shown,  and  not  left  to  rest  in 
conjecture;  and,  when  shown,  it  must  ap- 
pear that  the  inference  sought  is  the  only 
one  which  can  fairly  and  reasonably  be 
drawn  from  the  facts.  Rupperi  v.  Brooklyn 
Heighis  R.  Co.  154  N.  Y.  94. 

When  we  apply  to  the  undisputed  facts  of 
til  is  case  these  rule?  relating  to  proximate 
cause,  it  becomes  quite  manifest  that  the 
judgment  in  this  action  cannot  be  upheld. 
All  the  injuries  which  the  plaintiff  sustained 
were  caused  direcUy  and  immediately  by  the 
act  of  Norcross  in  exploding  tlie  dynamite. 
That  was  clearly  the  proximate,  and  we 
think  the  only,  cause  of  the  plaintiff's  in- 
jury. It  was  the  only  efficient  cause,  as,  con- 
fessedly, without  the  explosion  the  plaintiff 
would  not  have  been  injured;  and  under  no 
circumstances  can  it  be  properly  said  that 
the  act  of  the  defendant  in  changing  the 
plaintiff's  position  a  few  inches  to  the  left 
of  where  he  previously  stood  caused  the  ex- 
plosion or  occasioned  the  catastrophe.  Sure- 
ly, that  was  not  an  act  without  which  the  ex- 
plosion would  not  have  occurred,  nor  can  it  be 
held  to  have  been  the  proximate  cause  of  the 
explosion.  The  most  that  can  be  said  is  that 
it  produced  a  situation  which  existed  at  the 
moment  it  occurred.  Obviously,  the  explosion 
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would  hw%  occurred  if  the  defendant  had 
moved  the  plaintiff  in  an  opposite  direction, 
or  had  not  moved  him  at  all.  Nothing  which 
the  defendant  did  could  have  produced  the 
injury  sustainod  by  the  plaintiff  without 
another  independent  intervening  cause. 
There  was  no  evidence  in  the  case  of  any  un- 
necessary  relation  of  cause  and  effect  be- 
tween the  act  of  which  the  plaintiff  com- 
plains and  the  explosion  which  caused  the 
injury.  Under  the  proof,  we  think  the  ques- 
tion whether  the  defendant's  act  was  the 
proximate  cause  of  the  plaintiff's  injury  was 
a  question  of  law,  and  tnat  tJie  court  erred  in 
not  directing  a  verdict  on  tliat  ground. 

Another  ground  upon  which  the  defendant 
sesks  to  sustain  this  appeal  is  that  the  court 
erred  in  refusing  to  strike  out,  and  in  not 
instructing  the  jury  to  disregard,  the  evi- 
dence of  George  Baillard,  to  wnich  we  have 
already  referred.  While  it  is  possible  that 
there  was  sufficient  proof  to  justify  the  jury 
in  finding  that  the  ''elderly  stranger"  to 
whom  the  witness  referred  was  the  defend- 
ant, still,  it  is  obvious  that  the  evidence  ad- 
mitted was  so  general  and  inconclusive  as  to 
render  it  only  conjectural  as  to  whether  it 
related  to  the  subject  at  issue  at  all.  It  was 
that  the  witness  understood  this  "elderly 
stranger"  to  say  something  about  beinff  pro- 
terted, — about  a  protection  he  had  haa  from 
the  explosion.  As  to  the  nature  of  the  pro- 
tection, its  extent,  whether  by  physical  mat- 
ter or  an  overruling  Providence,  or  a  protec- 
tion of  some  other  character,  nothing  was 
attempted  to  be  shown.  It  seems  to  us  quite 
clear  that  no  such  uncertain  statement 
should  have  been  submitted  to  a  jury  or  per- 
mitted to  become  the  basis  of  a  verdict  in- 
volving the  rights  of  parties.  It  was  too 
Uficertain,  indefinite,  and  vague  to  be  per- 
mitted to  serve  any  such  purpose. 

Our  attention  is  also  called  to  various  rul- 
ings  of  the  trial  court  which  arose  upon  the 
ctoss-examination  of  tiie  defendant.  His 
cross-examination  was  a  severe  and  rigorous 
one.  While,  perhaps,  it  was  not  objection- 
able upon  that  ground  alone,  we  think  the 
pin  in  tiff's  counsel  was  permitted  to  go  be- 
yond the  legitimate  bounds  of  a  proper  cross- 
examination  in  several  respects,  to  which  we 
cannot  call  attention  in  detail  within  the 
proper  limits  of  this  opinion.  Counsel  was 
permitted  to  prove  upon  the  cross-examina- 
tion of  the  defendant,  or  at  least  to  attempt 
to  do  so,  that  the  defendant  had  not  shown 
proper  sympathy  or  paid  proper  attention 
to  the  plainHtiff  after  ne  was  injured.  How 
that  evidence  could  properly  bear  upon  the. 
If^al  rights  of  the  parties  it  is  extremely 
diificult  to  imderstand.  The  only  purpose  it 
could  serve  was  to  prejudice  and  excite  the 
passions  of  the  jury. 

Again,  we  find  rulings  which  were  made 
on  the  cross-exajnination  of  the  defendant  in 
regard  to  the  article  in  the  New  York  World, 
which  we  think  cannot  be  upheld. 

It  has  ever  been  the  theory  of  our  govern- 
ment, and  a  cardinal  principle  of  our  juris- 
prudence, that  the  rich  and  poor  stand  alike 
in  courts  of  justice,  and  that  neither  the 
wealth  of  the  one  nor  the  poverty  of  the 
other  shall  be  permitted  to  affect  the  admin- 
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istration  of  the  law.  Evidence  of  the  wealth 
of  a  party  is  never  admissible,  directly  or 
otherwise,  unless  in  those  exceptional  cases, 
where  position  or  wealtdi  is  necessarily  in- 
volved in  determining  the  damaf^es  eus- 
taaned.  As  to  this  general  proposition  there 
can  be  no  doubt,  ai^  no  authorities  need  be 
cited.  Notwithstanding  this  well-estab- 
lished principle,  the  plaintiff  was  permitted 
to  show  by  the  defendant,  upon  his  cross- 
examination,  substantially,  or  at  least  to  a 
gteat  extent,  the  amount  of  property  pos- 
Bcssed  by  him,  its  character,  and  his  busi- 
ness. He  was  permitted  to  show  the  num- 
ber of  railroads  the  defendant  operated,  the 
banks  in  which  he  was  a  director,  that  he 
dealt  in  stocks,  that  he  loaned  money,  and 
other  details  of  his  affairs.  We  think  much 
of  this  evidence  was  improperly  received, 
and  that  the  exceptions  were  valid.  But  we 
deem  it  both  unnecessary  and  unwise  to  ex- 
tend this  necessarily  protracted  opinion  by 
either  discussing  those  questions  or  consid- 
ering the  various  other  exceptions  contained 
in  the  record  which  present  Questions  that 
are  serious,  if  not  fatal,  to  this  judgment. 
No  good  purpose  could  be  served  by  such  a 
course,  as  the  judgment  must  be  reversed 
upon  the  more  substantial  grounds  which 
have  been  fuUjr  discussed. 

It  is  impossible  to  consider  the  plaintiff'a 
injuries  wi-thout  a  feeling  of  profound  sym- 
pathy. His  misfortune  was  a  severe  one, 
out  sympathv,  although  one  of  the  noblest 
sentiments  of  our  nature,  which  brings  its 
reward  to  both  the  subject  and  actor,  has  no 

Itroper  place  in  the  administration  of  t^e 
uw.  It  is  pronerly  based  upon  moral  or 
charitable  consideratloas  alone^  and  neither 
courts  nor  juries  are  justified  in  yielding  to 
its  influence  in  the  discharge  of  their  impor- 
tant and  responsible  duties.  If  permitted 
to  make  it  the  basis  of  transferring  the 
property  of  one  party  to  another,  great  in- 
justice would  be  done,  the  foundation  of  the 
law  disturbed,  and  anarchy  result.  Hence, 
every  proper  consideration  requires  us  to 
disregard  our  sympathy,  and  decide  the 
questions  of  law  presented  according  to  the 
well-established  rules  governing  them. 

The  judgments  of  the  Appellate  Division 
and  of  the  Trial  Court  should  he  wmxrsed, 
and  a  new  trial  grantsd,  with  costs  to  abide 
the  event. 

All  concur,  except  Parker,  Ch.  J.,  not 
voting,  and  Orayy  J.,  absent. 


UNION  INSURANCE  COMPANY  of  Phila- 
delphia et  al.,  Respts., 

CENTRAL  TRUST  COMPANY  of  New  York 

et  al,,  Appts, 

(167  N.  Y.  688.) 
1.     A  deposit  made  to  vecnre  payment 


Note. — As  to  revocation  of  award,  see  also 
People.  Union  Ins.  Co.,  v.  Nash  (N.  Y.)  2  L.  R. 
A.  180,  and  note:  and  Guild  v.  Atchison,  T.  & 
S.  F.  R.  Co.  (Kan.)  33  L.  R.  A.  77. 

For  binding  effect  of  agreement  to  arbitrate. 
Bee  also  Kinney  t.  Baltimore  &  O.  Employee*! 
A880.   (W.  Va.)  15  L.  R.  A.  142. 
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of  an  a-vrard  under  an  arbitration  agree- 
ment becomes  forfeited  upon  reyocatlon  of 
the  arbitration  and  subject  to  payment  of  the 
damages  allowed  by  statute  against  one  who 
revokes  an  arbitration,  although  made  by  a 
third  person  who  committed  no  breach  of  the 
agreement  and  had  no  control  over  the  one 
who  did  so. 
S.  That  an  arbitration  agreement  pro- 
▼lde«  that  the  costs  shall  not  become 
part  of  the  anionnt  for  which  a  deposit 
made  to  secure  payment  of  the  award  shall 
be  liable,  will  not.  In  case  the  deposit  Is  for- 
feited by  revocation  of  the  award,  prevent 
the  deposit  from  becoming  chargeable  with 
the  costs  which  the  statute  casts  upon  the 
one  who  revokes  an  arbitration. 

(January  10,  1809.) 

APPEAL  by  defendants  from  a  judgment 
of  a  General  Term  of  the  Supreme  Court, 
First  Department,  alTirming  a  judgment  of 
a  Special  Term  for  New  York  County  in  fa- 
vor of  plaintiffs  in  an  action  brought  to  en- 
force a  lien  on  a  deposit  made  to  secure  com- 
pliance with  the  award  to  be  made  upon  a 
flubmission  to  arbitration.    Affirmed. 

Statement  by  Vann;  J.: 

On  the  10th  of  October,  1885,  a  quadri- 
partite agreement  was  entered  into  between 
the  Union  Insurance  Company,  party  of  the 
first  part,  the  Insurance  Company  of  the 
«tate  of  Pennsyhrania,  party  of  the  second 
part,  the  Continental  insurance  Company, 
party  of  the  third  part,  and  Lorenz  Dim- 
ick,  jjHTty  of  the  fourth  part,  which,  after 
reciting  the  existence  of  certain  controver- 
sies between  the  parties  of  the  first  and  sec- 
ond parts  and  the  parties  of  the  third  and 
fourth  parts,  arising  chiefly  out  of  the  deal- 
ings of  said  Dimick  and  his  firm  in  the  affairs 
of  said  parties,  and  that  certain  civil  action? 
were  pending  between  the  parties  of  the  first 
and  second  parts,  respectively,  and  the  par- 
ties of  the  third  and  fourth  parts,  provided 
that  all  the  matters  embraced  in  said  actions, 
as  well  as  all  other  actions  or  causes  of  ac- 
tion pending  or  existing  between  the  parties 
of  the  first  and  second  parts,  or  either  of 
them,  and  the  party  of  the  third  part  and  the 
party  of  the  fourth  part,  individually  or  as 
a  member  of  the  firm  of  Crosby  &  Dimick,  or 
eitlier  of  them,  and  all  claims  of  the  party 
of  the  third  part  and  the  party  of  the  fourth 
part,  respectively,  against  the  party  of  the 
first  part  and  the  party  of  the  second  part, 
respectively,  and  of  the  party  of  the  third 
part  against  the  party  of  the  fourth  part, 
and  vice  versa,  should  be  submitted  to  three 
arbitrators,  two  of  whom  were  named  and 
authorized  to  appoint  the  third.  It  was  fur- 
ther agreed  that  a  judgment  might  be  en- 
tered in  the  supreme  court  upon  the  award, 
and  that  such  award  should  be  final  and  with- 
out right  of  revierw  by  appeal  or  otherwise  by 
either  of  the  parties,  who  expressly  waived 
"any  and  all  right  under  the  statute  or 
otherwise  to  apply  to  tlie  court  in  any  man- 
ner or  on  any  ground  to  stay  or  prevent  en- 
try of  an  order  of  confirmation  or  entry  of 
judgment  upon  such  award."  It  was  fur- 
ther provided  that  neither  of  the  parties 
should  ''have  the  right  to  revoke  the  submis- 
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sion  to  arbitrators  herein  provided  for,  or 
this  agreement,  or  any  part  thereof,  and  such 
arbitration  shall  not  terminate  or  be  revoked 
by  the  dissolution  or  death  of  either  or  any 
of  the  parties  hereto."  In  case  of  the  dis- 
solution or  death  of  any  party,  proceedings 
under  the  submission  were  to  continue 
against  the  personal  representatives  or  suc- 
cessors, "and  any  revocation  by  operation  of 
law,  and  any  and  all  right  of  revocation 
given  or  permitted  by  statute  or  otherwise," 
was  "expressly  waived  and  abandoned."  The 
compensation  and  expenses  of  the  arbitrators 
and  the  expenses  of  witnesses  were  to  be 
borne  equally  by  the  parties,  each  paying 
one  fourth  tliereof,  "the  same  to  be  aavanced 
from  time  to  time  in  the  proportion  above 
mentioned,  upon  the  certificate  of  the  arbi- 
trators or  a  majority  of  them;  the  expenses 
of  witnes5ies  to  be  sui justed  and  allowed  by 
the  arbitrators  or  a  majority  of  them."  The 
compensation  of  the  arbitrators  was  fixed  at 
$50  a  day,  but  was  not  to  exceed  the  sum  of 
$5,000  to  each,  in  the  aggregate.  No  part 
of  the  costs  or  expenses  of  the  arbitration  or 
of  the  witnesses  was  to  be  recovered  by  the 
prevailing  party  or  parties,  or  entered  in  the 
judgment,  and  any  limitation  by  statute  as 
to  the  rate  of  such  compensation  was  waived. 
The  agreement  further  provided  "that,  at  or 
before  the  execution  and  delivery  of  this 
agreement,  there  shall  be  deposited  with  tlie 
Central  Trust  Company  of  the  city  of  New 
York  security  satisfactory  to  the  parties  of 
the  first  and  second  parts,  to  the  amount  of 
$50,000,  to  secure  the  payment,  performance, 
and  satisfaction  of  any  award  in  favor  of  said 
parties  of  the  first  and  second  parts,  or  eithet 
of  them,  that  may  be  made  against  said  Dim- 
ick in  said  arbitration  by  said  arbitrators, 
or  a  majority  of  them;  payment  and  satis- 
faction of  said  award,  up  to  said  amount  of 
$50,000,  to  be  paid  upon  demand  by  said  Cen- 
tral Trust  Company  of  New  York,  in  accord- 
ance with  any  judgment  that  may  be  entered 
upon  such  award."  The  parties  of  the  first 
and  second  parts  each  agreed  to  discontinue 
all  civil  actions  pending  in  their  favor,  or  in 
favor  of  either  of  them,  against  the  parties 
of  the  third  and  fourth  parts,  or  either  uf 
them ;  and  it  was  provided  that,  if  eaid  ac- 
tions were  not  thus  discontinued,  said  secur- 
ity might  at  once  be  withdrawn.  This  agree- 
ment was  executed  in  quadruplicate,  by  said 
Dimick,  October  10,  1885;  by  the  Union  and 
State  Companies,  respectively,  October  14, 
1885;  and  by  the  Continental,  October  17, 
1885.  On  the  13th  of  October,  1885,  the 
Continental  Company  deposited  with  the 
Central  Trust  Company  a  certificate  for  600 
shares  of  Harlem  Railroad  stock,  which  was 
accepted  instead  of  the  $50,000  in  cash  re- 
quired by  the  agreement,  and  the  trust  com- 
pany gave  a  receipt  to  the  plaintiffs,  dated  on 
the  same  day,  stating  that  said  shares  wer? 
to  be  held  in  accordance  with  the  terms  of 
said  agreement.  On  the  ISth  of  October, 
1887,  after  the  arbitration  had  proceeded  for 
about  two  years,  and  before  it  was  closed  or 
the  matters  in  controversy  submitted  to  the 
arbitrators  for  decision,  said  Dimick  revoked 
the  arbitration,  and  such  revocation  wa^ 
subsequently  adjudged  to  be  in  all  respects 
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▼alid  and  ooniclusive.     PeoplcUnionlns,  Co., 
Y.  Noah,  111  N.  Y.  310,  2  L.  R.  A.  180. 

The  complaint,  after  setting  forth  the  fore- 
going facts  in  substance,  further  alleged  that 
the  plaintiffs  had  incurred  costs  and  ex- 
penses, and  had  suffered  damages,  in  prepar- 
ing for  th«  arbitration,  and  in  conduct! nj^  the 
proceedings  thereunder  to  the  time  of  the 
revocation,  exceeding  the  sum  of  $50,000. 
The  wife  and  executrix  of  said  Dimick  was 
made  a  party  to  the  action,  he  having  died 
on  the  29th  of  February,  1888.  The  Central 
Trust  Company  was  not  a  party  to  the  agree- 
ment, but  IS  a  party  to  tlie  action.  The  re- 
lief demanded  was  that  the  said  stock  should 
be  sold,  the  rights  and  interests  of  the  parties 
therein  determined,  and  that  the  plaintiffs 
be  paid,  out  of  the  proceeds,  "the  amount  of 
their  costs,  expenses,  and  damages  incurred 
and  suffered  as  aforesaid."  Upon  the  trial 
of  the  action  at  special  term,  it  was  held 
that  the  plaintiffs'  costs,  expenses,  and  dam- 
tLf^  incurred  in  preparing  for  the  arbitra- 
tion should  be  allowed  to  the  amount  of  $40,- 
178.45;  that  the  shares  of  stock  in  question 
were  subject  to  a  charge  in  favor  of  the  plain- 
tiffs for  the  payment  to  them  of  that  sum; 
that  the  Central  Trust  Company  should  sell 
the  stock,  and  out  of  the  proceeds  pay  said 
sum  to  the  plaintiffs,  with  I^ave  to  the  Con- 
tinental Company,  or  its  assigns,  at  any  time 
prior  to  the  sale,  to  redeem  said  stock  by  the 
paTment  of  said  sum  to  the  plaintiffs.  The 
judgment  entered  accordingly  was  affirmed 
on  appeal  to  the  general  term,  and  the  de- 
fendants came  here. 

Messrs,  William  Allen  Butler,  Jolm 
Kotman,  and  William  C.  Tmll,  for  ap- 
pellants: 

The  rights  of  the  several  parties  were 
fixed  by  the  agreement  of  submission,  dated 
October  10,  1885,  and  must  be  determined 
according  to  its  terms. 

By  the  plain  terms  of  the  agreement  of 
submission  the  required  deposit  of  $50,000 
was  solely  to  secure  payment,  performance, 
and  satisfaction  of  any  award  in  favor  of  the 
plaintiffs  against  Dimick  in  accordance  witn 
uny  judgment  that  might  be  entered  upon 
such  a^vard.  The  w<M'ds  employed  convey  a 
definite  meaning  which  must  be  regarded  as 
the  one  intended. 

Schoonmakcr  v.  Hoyt,  148  N.  Y.  426. 

Fairly  construed  according  to  its  plain 
meaning  and  the  rule  of  interpretation  ap- 
plicable to  the  agreement,  an  award  by  the 
arbitrators  in  favor  of  the  plaintiffs  against 
Dimick,  and  a  judgment  entered  thereon, 
w«re  conditions  precedent  to  any  claim  by 
the  plaintiffs  to  the  fund  deposited  with  the 
Central  Trust  Company  under  the  terms  of 
the  agreement. 

Moore  v.  Oockcrofi,  4  Duer,  133. 

The  case  at  bar  falls  within  the  nile  that 
where^  under  a  contract,  payment  is  to  be 
made  upon  certain  specified  conditions,  those 
conditions  muat  be  shown  to  have  been  per- 
formed or  to  exist  as  prescribed  by  the  con- 
tract, before  any  claim  or  cause  of  action 
arises  for  the  recovery  of  the  stipulated  pay- 
ment. 

Delaware  d  H,  Canal  Co.  y.  Pennsylvania 
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Coal  Co.  60  N.  Y.  250;  Sweet  v.  Morrison, 
116  N.  Y.  10;  Oakley  v.  Morton,  11  N.  Y.  25, 
02  Am.  Dec.  49. 

While  the  revocation  by  Dimick  was  a 
breach  of  the  agreement  of  submission,  U 
entailed  no  other  consequence  than  to  give 
the  aggrieved  parties  an  action  for  damages 
against  him,  and  gave  plaintiffs  no  claim 
on  the  fund  deposited  to  secure  payment  of 
any  award  and  judgment. 

People,  Union  Ins.  Co.,  v.  Nash,  111  N.  Y. 
310,  2  L.  R.  A.  180. 

Though  a  party  may  be  able  to  revoke  the 
authority  of  the  arbitrator  he  cannot  revoke 
the  instrument  of  submission,  but  will  be 
liable  to  an  action  on  such  instrument.  The 
remedy  for  revocation  of  a  submission  when 
not  under  seal  is  by  action  for  breach  of 
agreement. 

Brovm  v.  Tanner,  M'Clel.  &  Y.  464;  War- 
hurton  v.  Storr,  6  Dowl.  &  R.  213. 

When  the  submission  is  by  deed,  the  re- 
voking party  is  liable  to  an'  action  on  the 
covenant. 

Milne  v.  Qratrim,  7  East,  608;  King  r. 
Joseph,  5  Taunt.  452. 

The  deposit  clause  of  the  agreement  of 
submission  is  not  affected  by  §  2384  of  the 
Code  of  Civil  Procedure. 

The  contention  that  whether  the  deposit 
clause  in  the  agreement  of  submission  is 
treated  as  a  part  of  that  instrument,  or  as 
collateral  thereto,  or  by  way  of  suretyship, 
it  is,  in  any  case,  the  equivalent  of  a  bond 
to  perform  the  award,  the  penalty  of  which 
was  recoverable  in  case  of  revocation  of  the 
submission,  is  untenable. 

A  contract  for  suretyship  must  be  strictly 
construed,  and  mo»t  favorably  to  the  surety, 
since  such  a  contract  is  always  strictissinii 
juris. 

Ward  V.  Stahl,  81  N.  Y.  406;  National 
Mechanics*  Bkg.  Asso.  v.  Conkling,  00  N.  Y. 
116,  43  Am.  Rep.  146;  People  v.  Backus,  117 
N.  Y.  196;  John  Hancock  Mut.  L.  Ins.  Co.  v. 
Lotnenherg,  120  N.  Y.  44. 

Messrs.  William  V.  Bowe,  Hood  Oil- 
pin,  and  Treadwell  CleTeland,  for  re- 
spondents : 

The  security  deposited  is,  in  law,  and  so 
far  as  tlie  liability  in  question  is  concerned, 
the  precise  equivalent  of  a  personal  suretv, 
or  of  the  penalty  of  a  bond,  to  secure  per- 
formance of  the  award. 

Where  a  submission  to  arbitration  has 
been  revoked,  the  penalty  k  forfeited;  but 
the  plaintiff  can  recover  no  more  than  the 
9 dual  damages  sustained. 

Allen  V.  Watson,  16  Johne.  206. 

The  revisers  proceeded  so  to  declare  the 
law  in  the  Revised  Statutes. 

Revisers'  Notes,  3  Rev.  SUt.  2d  ed.  775 ;  5 
Edmonds,  Stat  763. 

So  far  as  concerns  the  right  of  action,  the 
present  Code  is  merely  afiimnutive  and  de- 
claratory. 

j>  cause  of  action  or  a  remedy  may  be 
justified  and  maintained,  at  a  party's  option, 
either  under  the  Code  or  under  the  princi- 
ples of  the  common  law,  which  the  Code  thus 
declares,  the  amount  of  the  recovery  being 
nlone  limited  by  the  negative  words  of  the 
statute. 
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Sutherland,  Stat.  Constr.  §  202;  Sedgw. 
Stat.  &  Const.  L.  pp.  29,  30;  2  Coke,  Inst.  p. 
200 ;  Bishop,  Written  Laws,  §  164. 

The  revocation  of  a  submission,  by  making 
perfonnanoe  of  an  award  impossible,  creates 
a  cause  of  action  against  the  party  revoking, 
for  breach  of  contract,  and  forfeits  all  penal- 
ties conditioned  to  secure  performance  of  the 
award. 

Eochster  v.  De  La  Tour,  2  El.  &  Bl.  678; 
Roper  V.  Johnson,  L.  R.  8  C.  P.  167 ;  John- 
stone V.  Milling,  L.  R.  16  Q.  B.  Div.  460; 
Synge  v.  8ynge  [1894]  1  Q.  B.  466;  Frost  v. 
Knight,  L.  R.  7  Exch.  Ill;  Warhurton  v. 
£torr,  4  Barn.  &  C.  103 ;  Broum  v.  Leavitt,  26 
Me.  257 ;  Frost  v.  Clarkson,  7  Cow.  24 ;  Crist 
V.  Armour,  34  Barb.  378;  Burtis  v.  Thomp- 
son, 42  N.  Y.  246,  1  Am.  Rep.  616;  Robinson 
V.  Frank,  107  N.  Y.  655 ;  Howard  v.  Daly,  61 
N.  Y.  362, 19  Am.  Rep.  285 ;  Nichols  v.  Soran- 
ton  Steel  Co.  137  N.  Y.  471. 

Revocation  of  a  submission  is  a  breach  of 
an  egreement  to  "abide  by*'  and  "perform  an 
award,"  and  forfeits  the  penalty  of  the  sub- 
mission bond. 

Vynior's  Case,  8  Coke,  816;  1  Comyna*  Dig. 
p.  663;  1  Rolle,  Abr.  p.  331;  1  Dane,  Abr.  p. 
!i77,  chap.  13,  art.  14,  §  15;  Russell,  Arbitra- 
tion &  Award,  109 ;  Broum  v.  Leavitt,  26  Me. 
^6C ;  Frets  v.  Frets,  1  Cow.  341 ;  Warhurton 
V.  Storr,  4  Bam.  &  C.  103;  Broum  v.  Tanner, 
M'Clel.  &  Y.  467 ;  Baldumy  v.  Ouston,  1  Vent. 
7 1 ;  Caldwell,  Arbitration,  p.  32 ;  Morse,  Ar- 
bii  ration  &  Award,  p.  239;  Quimhy  v.  Mel- 
rin,  28  N.  H.  250;  Aspinwall  v.  Tousey,  2 
Tyler  (Vt.)  342;  Craftshury  v.  Hill,  28  Vt. 
764 ;  Allen  v.  Watson,  16  Johns.  209 ;  Cray  v. 
Crosby,  18  Johns.  219. 

Thi3  breach  of  contract  bv  Dimick,  the 
principal,  necessarily,  at  the  same  time, 
bound  and  made  liable  his  surety  and  all 
securities  deposited  to  secure  performance. 

Colebrooke,  Collateral  Securities,  2d  ed. 
§  111,  p.  202. 

Where  a  person  pledges  or  mortgages  his 
i.\rn  property  to  secure  the  debt  of  another, 
the  property  so  pledged  or  mortgaged  oc- 
cupies ttke  position  of  a  surety. 

24  Am.  &  Eng.  Enc.  Law,  p.  722 ;  1  Brandt, 
Suretyship  &  Guaranty,  2d  ed.  §§  34,  35; 
f  erf  is  V.  Spooner,  102  N.  Y.  10. 

Vaaiit  J.,  delivered  the  opinion  of  the 
court : 

Each  party  to  the  submission  agreement, 
which  was  quadripartite  in  character,  was 
bound  only  to  the  extent  of  the  promises,  ex- 
press or  implied,  msule  by  them  respectively. 
Berry  Harvester  Co.  v.  Walter  A,  Wood 
Moicing  d  R.  Mach.  Co.  152  N.  Y.  540. 
While  the  contract  required  a  deposit  to  be 
made  in  behalf  of  Dimick  for  the  benefit  of 
the  plaintiffs,  it  did  not  expressly  provide 
by  whom  it  was  to  be  made.  The  object  of 
the  deposit  was  to  secure  performance  of  any 
award  against  Dimick  in  favor  of  the  plain- 
tiffs, or  cither  of  them.  It  was  not  to  secure 
performance  by  him  of  the  arbitration  agree- 
ment, generally,  but  simply  of  that  part  re- 
lating to  payment  of  the  award.  Every 
other  covenant,  by  whomsoever  made,  stood 
without  security.  Tlie  deposit  bore  no  rela- 
tion to  any  part  of  the  agreement  other  than 
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that  pertaining  to  fiatisfaction  of  the  award 
bv  Dimick,  except  the  provision  that,  unless 
tne  pending  actions  were  discontinued,  the 
security  might  be  withdrawn.  In  making 
the  deposit,  therefore,  the  Continental  Com- 
pany pledged  its  property  for  the  purpose  of 
securing  payment  by  Dimick  of  any  award 
made  agauist  him  in  favor  of  the  Union  and 
State  Companies,  which  thereupon  became 
the  pledgees,  the  Continental  Company  the 
pledgeor,  and  the  trust  company  the  holder 
of  the  pledge,  in  trust  for  the  purpose  afore- 
said. As  the  object  of  the  pledge  was'  to 
secure  performance  of  a  certain  a&  by  Dim- 
ick, while  the  subject  of  the  pledge  belonged 
to  the  Continental  Company,  the  latter  oe- 
came  entitled  to  the  rights  of  a  surety  with 
reference  to  the  thing  pledged,  although  it 
was  not  subject  to  tne  affirmative  obiiga- 
tions  of  a  surety ;  for  it  made  no  promise  to 
perform  for  another,  but  simply  deposited  its 
property  to  secure  fulfilment  of  a  specified 
act  by  another  upon  a  contingency  named 
for  the  benefit  of  third  parties.  It  was  not 
a  surety  in  the  sense  of  one  who  had  engaged 
to  answer  for  the  debt,  default,  or  miscarri- 
age of  another,  and  it  was  not  sued  as  a 
surety.  No  affirmative  relief  was  asked,  and 
no  personal  claim  made  against  it.  This  ac- 
tion, therefore,  is,  in  effect,  a  proceeding  in 
rem  to  foreclose  the  pledge  by  securing  a  sale 
of  the  thing  pledged  for  the  benefit  of  the 
plaintiffs. 

It  is  claimed  by  the  defendants  that  the 
submission  agreement  furnishes  no  basis  for 
such  an  action,  because  the  condition  of  the 
pledge  has  not  been  broken.  As  the  condi- 
tion of  the  pledge  was  the  payment  of  the 
award,  they  insist  that  an  actual  award  was 
a  condition  precedent  to  the  right  to  fore- 
close; and  as  there  haa  been  no  award,  and 
none  can  now  be  made,  the  agreement  ta 
pledge  is  functus  officio,  and  the  trust  com- 
pany is  UTider  an  implied  obligation  to  return 
the  thing  pledged  to  its  owner.  On  the  other 
hand,  the  plaintiffs  claim  that  this  action 
can  be  maintained  under  S  2384  of  the  Code 
of  Civil  Procedure,  "in  connection  with  well- 
settled  common-law  principles,  as  one  based 
either  upon  the  terms  of  the  submission  as  a 
whole,"  or  that  part  thereof  which  provided 
for  the  deposit.  Tlie  section  referred  to  is 
found  in  that  part  of  the  Code  relating  to  ar- 
bitrations, and  is  as  follows:  "Liability  of 
Party  Who  Revokes.  Where  a  party  ex- 
pressly revokes  a  submission,  made  either  aa 
prescribed  in  this  title  or  otherwise,  any 
other  party  to  the  submission  may  maintain 
an  action  against  him,  and  also  against  his 
sureties,  if  any,  upon  the  submission,  or  any 
instrument  collateral  thereto,  in  which  ac- 
tion the  plaintiff  may  recover  all  the  costs 
and  other  expenses,  and  all  the  dapi^ige*, 
which  he  has  incurred  in  preparing  for  the 
arbitration,  and  in  conducting  the  proceed- 
ings to  the  time  of  the  revocation.  Either 
of  the  arbitrators  may  recover,  in  an  action 
against  the  revoking  party,  his  reasonable 
fees  and  expenses."  Section  2384.  The  next 
section  provides  that  "a  sum,  penalty,  for- 
feiture, or  damages,  shall  not  be  recovered 
for  a  revocation  of  a  submission  to  arbitaa- 
tion,  made  either  as  prescribed  in  this  title 
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or  otherwise,  except  as  prescribed  in  the  last 
flection;  notwithstanding  any  stipulated 
damagesy  penalty,  or  forfeiture,  expressed  in 
the  Bubmiasion,  or  in  any  instrument  collat- 
eral thereto.''  The  let  section  quoted  au- 
thorizea  an  action  against  one  who  revokes  a 
submission,  and  also  against  his  sureties 
upon  the  submission,  as  well  as  against  his 
sureties  upon  any  instnunent  collateral  to 
the  submission,  to  recover  all  the  costs  and 
other  expenses,  and  all  the  damages  incurred 
in  preparing  for  and  conducting  the  proceed- 
ings to  the  time  of  revooation ;  and  the  2d 
section  limits  the  recovery  to  such  costs,  ex- 
penses, and  damages,  even  if  the  submission 
provides  for  a  more  extended  recovery.  These 
sections  reproduce,  in  substance,  similar  pro- 
visions contained  in  the  Revised  Statutes.  2 
Rev.  Stat.  pp.  544,  545,  S9  23,  25.  Before 
the  passage  of  the  Revised  Statutes,  it  had 
been  held  in  Allen  v.  Watson,  16  Johns.  205, 
that  a  party  could  revere  the  powers  con- 
ferred by  an  arbitration  bond,  but  the  conse- 
quence was  a  forfeiture  of  the  peneJty,  al- 
though the  other  party  could  recover  no 
more  than  the  actual  damages  sustained. 
The  revisers,  in  their  notes,  refer  to  this  case, 
and  state  that  it  was  deemed  useful  to  finally 
settle  "the  much  agitated  Question  respect- 
ing stipulated  damages  whicn  are  frequently 
inserted  in  submissions  to  avoid  the  general 
rule  of  law  concerning  penalties";  other- 
wise, a  resort  to  equity  would  have  been 
necessarv  to  obtain  relief  from  the  forfeiture. 
We  think  this  is  what  the  Code  accomplishes, 
«jid  that  it  does  not  place  a  limitation  upon 
the  right  of  action  at  common  law  to  recover 
damages  for  revocation,  except  by  limiting 
the  amount  of  the  recovery.  It  creates  no 
new  or  exclusive  remedy,  but  confirms  an  old 
one,  and  fixes  the  measure  of  damages.  The 
act  of  revocation  by  Dimick  made  the  con- 
dition upon  which  the  deposit  was  made  im- 
possible of  performance.  He  thereupon  be- 
came liable,  not  for  an  award,  but  for  the  ex- 
penses incurred  in  the  effort  to  secure  an 
fkward,  which  were  rendered  of  no  effect  by 
his  act  He  voluntarily  diaabled  himaelf 
from  performing  his  covenant  to  pay  the 
award,  and  that,  according  to  the  authori- 
ties, wae  in  itself  a  breach  of  the  covenant. 
The  earliest  authority  upon  the  subject  is 
the  celebrated  Vyniar'a  Cctae,  8  Coke,  8 lb, 
where  the  condition  of  an  arbitration  bond 
wua  "to  stand  to,  abide  by,  and  perform  an 
award.''  The  only  breach  by  the  defendant 
waa  a  revocation  of  the  authority  of  the  ar- 
bitrators. It  was  resolved  that  the  defend- 
ant, by  his  own  act,  "made  the  conditioQ  uf 
the  bond  impossible  ...  to  be  performed, 
and,  by  conseauence,  his  bond  is  become 
single,  and  without  the  benefit  or  help  of 
any  condition,  because  he  has  disabled  him- 
eelf  to  perform  the  condition."  Tliis  has 
been  followed  for  many  years,  and  has  been 
made  the  basis  of  a  mulUtude  of  judgments, 
both  in  England  and  in  this  country.  Thus, 
in  Warhurt<m  v.  Htorr,  4  Barn.  &  C.  103,  106, 
the  defendant  agreed,  under  a  penally,  to  per- 
form an  award,  and,  by  revocation  of  the 
submission,  prevented  himself  from  doing  so ; 
but  he  was  held  to  have  broken  his  agree- 
ment, and  thereby  to  have  subjected  himself 
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to  an  action  for  the  penalty.  Vyniar*a  Oaati 
is  the  only  one  cited,  and  the  court,  relying 
upon  it,  said  "that  if  a  party  covenants  to 
do  a  certain  thing,  and  afterwajrds,  by  his 
own  act,  disables  himself  from  performing 
it,  that  is  in  itself  a  breach  of  the  covenant.'' 
So,  in  Broum  v.  Tanner,  M'Clel.  &  Y.  464,  it 
was  held  that  the  defendant's  revocation  of 
his  submission,  whereby  the  performance  of 
his  agreement  to  stand  to,  obey,  abide,  and 
fulfil  the  award,  became  impossible,  was  a 
breach  of  that  agreement.  In  Craftshury  v. 
Hill,  28  Vt.  763,  the  condition  of  an  arbitra- 
tion bond  was  that,  if  the  principle  should 
"well  and  truly  observe,  perform,  and  keep 
the  award  and  determination  which  the  said 
arbitrators  shall  make  and  publish,"  the  ob- 
ligation wae  to  be  void.  The  only  breach  of 
the  condition  alleged  was  a  revocation  of  the 
submission;  and  it  was  held  on  demurrer 
that  it  was  a  breach  of  the  submission,  be- 
cause the  principal  had  deprived  the  arbitra- 
tors of  the  power  to  make  an  award,  as  well 
ae  himself  of  the  power  to  observe,  perform, 
and  keep  it,  and  that  this,  in  leffal  effect,  waa 
a  forfeiture  of  the  bond,  and  a  oreach  of  the 
condition,  rendering  both  principal  and  sure- 
ty liable.  Where  a  defendant,  by  prevent- 
ing one  of  three  referees  from  acting  with  the 
others,  defeated  any  valid  award,  it  was  held 
to  be  a  sufficient  breach  of  an  agreement  for 
having  and  perfecting  a  reference.  Quinihy 
V.  Melvin,  28  N.  H.  250.  In  Broum  v.  Lea- 
vitt,  26  Me.  251,  256,  the  court  said:  "It  is 
a  general  rule  that  any  party  or  any  one  of  a 
party  may  revoke  his  submission  before 
award  made,  giving  notice  thereof  to  the  ar- 
bitrators. But  then  he  forfeita  his  obliga- 
tion he  has  given  to  abide  the  award.  I 
Dane,  Abr.  277,  chap.  13,  art.  14,  §  16;  Miln^ 
V.  Oratria,  7  East,  608;  King  v.  Joseph,  5 
Taunt.  452.  .  .  .  It  ia  a  well -established 
rule  of  law  that  if  a  party  covenants  to  do  a 
certain  thing,  and  afterwards,  by  his  own  act, 
disables  himself  from  doing  it,  or  declines 
doing  it  when  he  was  able,  it  is  a  breacn  of 
the  covenant,"— eiting  Vynior's  Vase  and 
Warhurton  v.  'Btorr.  The  principle  is  not 
confined  to  agreements  of  submission,  but  is 
applied  to  contracts  generally;  and  the  rule 
is  universally  recognized  that  where  a  party, 
before  the  time  of  perfoimanoe  arrives,  puts 
it  out  of  his  power  to  keep  his  contract,  tnere 
ia  an  immediate  right  of  action  for  a  breach 
of  t^t  contract  by  anticipation.  Hochster 
V.  De  La  Tour,  2  El,  &  Bl.  678;  Frost  v. 
Knight,  L.  R.  7  Exch.  11,  114;  Bynge  v. 
Bynge  [1804]  1  Q.  B.  466;  Johnstone  v.  Mil- 
liny,  L.  R.  16  Q.  B.  Div.  460;  Crist  v.  Ar- 
mour, 34  Barb.  378 ;  Burtis  v.  Thompson,  42 
N.  Y.  246,  1  Am.  Rop.  516;  Howard  v.  Dalif, 
61  N.  Y.  302,  375,  19  Am.  Rep.  285;  Ferrin 
V.  Bpooner,  102  N.  Y.  10;  Ifiohols  v.  Bcranton 
Steel  Co.  137  N.  Y.  471,  485.  In  Frets  v. 
Frets,  1  Cow.  335,  341,  a  bond  in  fact  given 
for  the  performance  of  an  award  contained 
no  condition.  One  of  the  parties  revoked, 
and  it  was  declared  that,  "by  the  revocation, 
the  penalty  of  the  bond  is  forfeited,  and  an 
action  lies  upon  it  to  recover  the  damages 
actually  sustained."  In  Russell,  Arbitra- 
tion &  Awards,  p.  100,  it  is  laid  down  that 
"every  submission  contains  some  worda  ex- 
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pressing  or  implying  the  agreement  of  ilio 
parties  to  abide  by  and  perform  the  awaiu 
of  the  arbitrator.  Preventing  the  award  be- 
ing made  is  a  breach  of  this  agreement  as 
much  as  not  performing  it  when  made,  and, 
when  the  submission  is  by  bond,  is  a  lor.eit- 
ure  of  the  penalty." 

In  the  case  before  us  the  pledge  was  made 
to  secure  performance  by  Dimick,  and,  as  he 
failed  to  perform  by  depriving  himself  of  the 
power  to  perform,  he  broke  the  condition  up- 
on which  the  pledge  was  made.  As  was  said 
in  Ferris  v.  Spooner,  102  N.  Y.  10,  where 
property  was  pledged  for  performance  by  a 
party,  "when  therefore  he  repudiated  the  fur- 
ther performance  of  the  contract,  the  plain- 
tiff was  .  .  .  fiet  at  liberty  to  enforce 
his  securities."  If  he  had  furnished  sure- 
ties for  the  performance  of  an  award,  they 
would  have  been  liable,  because  revocation 
prevented  an  award,  and  constituted  a  breach 
of  the  promise  to  perfonn.  This  would  be 
true  even  if  the  promise  of  the  sureties  was 
limited  to  payment  of  the  award,  and  did 
not  apply  to  any  other  part  of  the  agreement 
of  sunmiseion,  because,  by  voluntarily  pre- 
venting an  award,  he  virtually  broke  the 
agreement  to  perform  the  award.  He  was 
"bound  to  stand  to  the  award,"  and  when  he 
made  an  award  impossible,  and  disabled 
himself  from  performing  the  condition  of  the 
pledge,  he  thereby  broke  the  condition  it- 
self. We  have  a  pledge  as  security  in  place 
of  personal  sureties.  The  pledge  is  to  se- 
cure performance  of  an  award  when  made. 
If  there  had  been  no  revocation,  and  an 
award  had  been  made  to  the  plaintiffs  of 
$50,000,  they  could  have  proceeded  against 
the  subject  of  the  pledge  by  an  action  to 
foreclose  their  lien  thereon,  to  procure  a  sale 
thereof,  and  payment  of  their  claim  out  of 
the  proceeds.  We  have  not  thot  exact  case 
before  us,  which  would  be  an  actual  breach 
of  the  condition  on  which  the  pledge  was 
made;  but  we  have  its  equivalent,  in  an  im- 
plied breach  of  that  condition,  because  Dim- 
ick  intentionally  rendered  an  award  impossi- 
ble. If  the  500  shares  of  stock  could  have 
been  sold  by  proceedings  in  rem  founded  on 
an  actual  award,  the  same  proceedings  may 
be  maintained,  founded  upon  that  which  the 
authorities  regard  as  having  the  same  effect 
as  a  breach  of  the  condition  to  pay  the 
award.  The  pledge  was  to  be  forfeited  up- 
on the  making  of  an  award  and  nonpayment 
thereof,  and  the  pledge  was  forfeited  by  the 
act  of  Dim  ick  in  making  an  award  impossi- 
ble. Here  the  statute  comes  in  and  limits 
the  amount  of  the  damages  to  those  caused 
by  1;he  fruitless  effort  U>  prepare  and  try 
the  csL&c,  and  submit  it  to  the  arbitrators, 
so  that  they  could  pass  upon  it.  We  base 
our  decision  upon  the  agreement  and  the 
pledge  made  to  secure  performance  of  a  part 
thereof,  and  the  legal  consequences  resulting 
upon  oommon-law  principles  from  the  dis- 
abling act  of  Dimick  in  preventing  an  award, 
eivin^  effect  to  the  statute  as  both  sanction- 
ing the  action  and  limiting  the  amount  of 
the  recover)'. 

It  is,  however,  insisted  that  none  of  the 
damages  claimed  are  recoverable  in  any  event, 
because  the  agreement  of  submission  pre- 
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vents  it.  The  items  of  damages  were  fixed 
as  to  amount  b}'  the  stipulation  of  the  par- 
ties, with  no  admission,  however,  of  any  lia- 
bility; and  the  defendants  duly  objected  to 
the  allowance  of  anything  for  fees  of  arbi- 
trators, f*ounsel,  or  witnesses.  This  posi- 
tion is  founded  upon  the  provision  of  the 
agreement  of  submission  that  the  fees  of  arbi- 
trators and  witnesses  should  be  paid  equal- 
ly by  the  parties,  and  that  no  part  of  the 
costs  of  the  arbitration  or  the  expenses  or* 
witnesses  should  be  recovered  by  the  prevail- 
ing party,  or  entered  in  the  judgment.  This 
simply  settled  what  should  follow  an  award 
when  made,  and  what  should  be  included  i^ 
the  judgment  to  be  entered  upon  the  award. 
It  does  not  deal  with  the  conjsequences  of 
revocation,  nor  prevent  the  recovery  of  ex- 
penses incurred  in  preparing  for  tiie  arbi- 
tration, as  allowed  by  statute,  where  an 
award  is  prevented  by  revocation.  That 
wrongful  act  was  not  under  contemplation 
by  the  parties  when  they  provided  that  cost4 
ajvd  expenses  should  not  become  part  of  the 
judgment,  for  they  had  all  promised  not  to 
revoke  in  another  part  of  the  agreement. 
They  were  dealing  simply  with  the  award 
and  the  judgment  to  be  rendered  thereon; 
and,  as  was  said  by  one  of  the  learned  jus- 
tices below,  "the  stipulation  relied  upon  was 
predicated  upon  a  continuance  and  completed 
execution  of  the  agreement.  It  was,  in  ef- 
fect, inconsistent  with  revocation,  and  was 
therefore  destroyed  by  revocation."  In  cove- 
nanting against  the  recovery  of  expenses, 
they  proceed  upon  the  theory  that  th^  ar- 
bitration agreement  was  to  be  perfonnedr 
and  not  revoked;  and  the  argument  already 
made  as  to  breach  of  the  condition  through 
a  deliberate  act  rendering  performance  im- 
possible applies  ^vith  equal  force  to  the  po- 
sition taken  by  the  appellants  with  reference 
to  the  allowance  of  these  items  of  damage. 
The  contingency  of  a  revocation  was  not  pro- 
vided for  by  the  agreement  to  submit,  out 
the  statute  and  the  common  law  take  care  of 
it.  The  cause  of  action  ariaes  through  the 
submission,  the  deposit,  the  act  of  revoca- 
tion, and  the  statute.  By  revoking,  Dimick 
prevented  an  award,  and  thereby  broke  his 
promise  to  pay  the  award.  At  common  law 
he  would  have  been  liable  for  all  damages 
resulting  from  the  breach,  including  tiie 
amount  for  which  an  award  should  have 
been  made;  but  the  statute  intervening  pre- 
vents that  result,  and  allows  a  recovery  for 
the  expenses  of  the  arbitration,  which  it 
substitutes  in  the  place  of  all  other  damages. 
By  preventing  an  award,  Dimick  became  lia- 
ble for  the  expenses  incurred  in  trying  the 
case  before  the  arbitrators,  because  the 
pledge  made  to  secure  the  award  was  for- 
feited by  the  act  that  made  an  award  im- 
potisible.  By  violating  his  agreement,  he 
not  only  made  himself  liable,  but  also  the 
property  pledged  for  him.  Instead  of  allow- 
ing an  absolute  forfeiture,  however,  the  stat- 
ute, which  was  a  part  of  the  contract,  and  is 
referred  to  therein,  measures  the  damages 
as  already  mentioned.  If  an  award  had  been 
made,  the  expenses  could  not  have  been  re 
covered;  but  the  plaintiffs  would  have  had 
the  value  thereof  in  an  award  settling  all 
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oontroYersieB  between  the  parties.  Tlie 
agreement  would  then  have  been  enforced 
as  made,  and  any  award  in  favor  of  the 
plaintiffs  would  have  been  paid  out  of  the 
proceeds  of  the  pledge,  not  exceeding  the 
limit  named.  They  incurred  legitimate  ex- 
penses in  the  effort  to  secure  an  award,  but 
Uiat  effort  was  defeated  by  the  act  of  a  party, 
which,  as  the  courts  hold,  was  equivalent  to 
a  violation  of  the  condition  upon  which  the 
pledge  wafi  made.  The  pledge  secured  the 
award,  and  Dimick  prevented  an  award,  and 
thereby  forfeited  the  pledge,  and  made  it, 
under  the  statute,  liable  for  the  expenses  in- 
curred in  trying  to  get  an  award,  the  same 
a£  it  would  have  been  liable  for  an  award  if 
made.  Nonpayment  of  an  award  would 
have  violated  t;he  condition  of  the  pledge  no 
more  than  a  revocation  of  the  submission  vio- 
lated it,  and  the  pledge  is  liable  for  all  the  di- 
rect and  natural  consequences  of  such  viola- 
tion except  as  limited  by  the  statute. 

Without  further  discussion,  we  think  the 
ptdgment  appealed  from  should  he  affirmed, 
with  oosts. 

All  concur  except  O'Brien,  J.,  dissenting, 
and  Parker,  Ch.  J.,  not  sitting. 

O'BrieiL,  J.,  dissenting: 

The  judgment  in  this  case  appropriates 
orer  $50,000  of  the  defendant's  property  to 
satisfy  a  claim  for  damages  by  the  plaintiff 
for  the  breach  of  an  agi*eement  by  one  Dim- 
ick to  arbitrate  certain  claims,  and  to  pay 
the  award.  It  is  admitted  that  the  breach 
was  the  act  of  Dimick,  and  of  him  alone,  in 
revoking  the  submission  after  the  arbitra- 
tion had  been  pending  over  two  years.  The 
plaintiff's  claim  is  for  the  damages  sustained 
by  the  payment  of  its  expenses  of  the  arbi- 
tration while  pending,  and  nothing  else,  ^t 
is  not  clairaeo,  or  even  suggested,  that  the 
defendant  had  any  power  or  right  to  prevent 
Dimick  from  revoking  the  agreement,  or  that 
it  had  any  control  over  his  action  in  that  re- 
gard. The  decision  contains  another  curi- 
ous, but  perfectly  correct,  admission,  and 
that  is  that  the  defendant  committed  no 
breach  of  the  agreement  itself,  and  was  not 
the  surety  of  tl^  one  who  did. 

With  these  facts  conceded  at  the  outset, 
the  mind  ie  at  once  directed  to  the  inquiry 
whether  the  judgment  has  any  support  in 
law,  reason,  or  authority,  since,  if  it  ha^ 
not,  the  decree  which  transfers  such  a  large 
portion  of  the  defendant's  property  to  the 
plaintiff  is  but  an  arbitrary  edict,  and  little 
better  than  downright  confiscation.  Tho 
discussion  of  the  case  up  to  this  time  has  pro- 
duced at  least  five  judicial  opinions  by  as 
many  different  judges,  including  the  opinion 
of  this  court  now  before  us.  After  reading 
litem  all,  it  is  not  too  much  to  say  that  no 
two  of  them  are  at  entire  agreement  upon 
any  clear  or  definite  theory  of  liability. 
This  discord  in  opinion  and  theory  is,  per- 
haps, not  at  all  surprising.  While  the  case 
would  be  a  very  simple  one,  involving  no  dif- 
ficiUties  whatever,  if  we  would  only  aim  to 
give  effect  to  the  plain  and  clear  languaj(e 
of  the  agreement  which  the  parties  made, 
it  becomes  very  difficult  when  we  attempt 
to  make  a  new  one,  based,  not  upon  the  Ian- 
44  L.  R.  A. 


guage  which  the  parties  employed,  but  upon 
reasoning  processes  so  subtle  and  artificial 
that  it  is  aifficuit  for  an  Ordinary  mind  to 
grasp  them,  and  quite  impossible  for  any  two 
persons  to  state  them  in  the  same  way. 
Courts  are  often  astute  to  defeat  fraud  and 
prevent  injustice,  and  sometimes  go  to  the 
extreme  limits  of  construction  in  order  to 
compel  a  party  to  pay  a  claim  which  is  ju'^t 
and  which,  in  the  forum  of  conscience,  he 
ought  to  pay.  With  all  that,  there  need  be 
no  complaint,  but  it  would  require  a  verv 
acute  mind  to  discover  in  the  plaintiff  ^ 
claim  any  such  element  of  equity  as  would 
warrant  any  court  in  putting  a  strain  upon 
law,  or  upon  the  language  in  which  the  par- 
ties have  carefully  expressed  their  mutual 
rights  and  obligations. 

It  appears  upon  the  face  of  the  agreement 
that,  when  it  was  executed,  various  suits  at 
law,  in  behalf  of  the  plaintiff,  were  pending 
in  the  courts,  and,  by  the  terms  of  the  sul»- 
mission,  these  suits  were  to  be  discontinued, 
and  the  claims  im-olved  therein  submitted 
to  the  arbitrators.  When  the  arbitration 
was  revoked  by  the  sole  act  of  Dimick,  the 
right  to  prosecute  these  actions  was  revive!, 
and  it  was  admitted  at  the  argument  that 
they  had  been  prosecuted,  and  the  claims  re- 
covered, as  we  may  assume,  with  the  cost^ 
of  prosecution.  So  that,  while  the  plaintiff 
lost  the  right  to  have  an  award  of  arbitra- 
tors, it  gained  the  right  to  have  the 
judgment  of  the  courts  upon  the  claims. 
In  legal  theory,  it  could  have  lost  nothing 
but  the  expenses  of  the  arbitration,  and,  in 
fact,  it  may  have  gained  more  than  that  in 
the  recovery.  But  nothing  can  more  clearly 
reveal  the  want  of  any  strong  equity  in  the 
plaintiff's  claim  than  the  agreement  itself. 
There  the  plaintiff  expressly  stipulates  that 
it  will  pay  all  of  its  own  expenses,  and  that 
the  defendant  shall  not,  under  any  circum- 
stances, be  liable  for  them,  since  they  could 
not  be  made  any  part  of  the  award,  or  in- 
cluded in  it.  The  only  purpose  of  this  ac- 
tion is  to  collect  from  the  defendant's  prop- 
erty the  very  expenses  which,  by  the  agree- 
ment, the  plaintiff  was  to  bear  itself,  and 
which  it  is  conceded  the  defendant  never 
agreed  to  pay.  The  parties  virtually  stipu- 
lated with  each  other  that,  in  the  event  of 
revocation  by  one,  none  of  the  others  not 
participating  in  that  act  shoflld  claim  dam- 
ages as  against  each  other,  but  should  pay 
their  own  costs.  They  bound  each  other 
BO  far  as  words  could  do  it.  not  to  revoke 
and  in  any  event,  to  pay  their  own  costs. 
The  railroad  stock,  which  is  the  subject  of 
this  action,  was  pledged  for  one  purpose, 
and  one  only,  and  that  was  to  pay  an  award 
when  made,  and  the  expenses  which  tho 
plaintiff  now  seeks  to  have  declared  a  lien 
upon  it  could  never  by  any  possibility  be- 
come a  part  of  that  aweird.  It  is  conceded 
that,  had  the  plaintiff  recovered  an  award 
of  $10,000,  it  could  not  collect  a  dollar  of  the 
expenses  of  the  arbitration  from  this  prop 
erty,  although  as  large  then  as  now,  for  the 
plain  reason  that  it  was  not  pledged  for  any 
such  purpose.  The  plaintiff  has  no  more 
right  to  appropriate  this  property  for  its 
expenses  now  than  it  would  then,  unless  we 
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Are  to  hold  that  the  agreement  under  which 
the  pledge  was  made  means  one  thing  in  ca^e 
an  award  was  made  and  another  thing  in 
oaee  it  was  not  UMide,  or  one  thing  before 
revocation  and  something  else  after..  We 
must  hold  that,  altliough  the  purpose  of  the 
pledge  was  clearly  expressed  in  writine,  yet 
that  purpose  was  subject  to  be  enlarged  and 
changed  without  the  consent  of  the  owner, 
by  future  events  and  contingencies  not  with- 
in the  contemplation  of  the  parties  when  the 
writing  was  made,  and  in  which  the  owner 
was  in  no  manner  concerned.  The  plaintiff 
18  seeking  to  do,  now  that  there  is  no  award, 
what  it  could  not  do  if  one  had  been  made, 
thus  profiting  by  the  act  of  Dimick,  since 
by  that  act  it  must  have  acquired  some  right 
against  the  defendant's  property  that  it  did 
not  possess  before;  or,  to  state  it  in  anothev 
way,  the  plaintiff's  claim  is  and  must  be  that 
by  the  act  of  Dimick  it  gained  the  right  to 
demand  costs  against  this  property  and  the 
defendant  lost  the  ri^ht  to  object  to  that 
demand.  When  the  judgment  in  this  case 
is  carefully  analys^ed,  it  virtually  declares 
that,  during  the  two  years  that  the  arbitra- 
tion was  pending,  the  defendant's  property 
was  pledged  to  pay  an  award,  since  that  is 
the  only  purpose  expressed  in  the  writing; 
but  at  the  end  of  that  period,  by  Dimick's 
act  of  revocation,  it  became  pledged  for  some- 
thing else, — ^that  is  to  say,  for  the  plain- 
tiff's costs  and  expenses,  although  the  plain- 
tiff agreed  to  bear  them  itself,  and  the  de- 
fendant  who  owned  the  pledge  never  srave 
ite  coneent  in  any  form  that  it  ehould  be 
devoted  to  any  such  purpose.  When  the 
terms  of  the  instrument  under  which  the  de- 
fendant's property  was  deposited  are  placed 
in  contrast  with  the  provisions  of  the  judg- 
ment, it  will  be  difficult  to  resist  the  oonclu- 
sion  that  the  court  must  have  made  for  the 
parties  a  new  and  different  contract. 

( 1 )  By  the  terms  of  the  instrument,  there 
was  no  obligation  upon  the  defendant  to  de- 
posit ite  property  in  pledge  for  any  purpose; 
but  it  volunteered  to  make  the  deposit  for  a 
particular  purpose  only,  and  that  was  to 
pay  any  awu-d  made  against  Dimick. 
There  was  no  award  made,  and  it  is  said  that, 
at  the  end  of  two  years,  Dimick  rendered  it 
impossible  by  revoking  the  arbitration.  The 
decision  therefore  is  that  the  defendant's 
property  pledged  to  pay  an  award  which  was 
never  made  is  forfeited  to  the  plaintiff  for 
another  purpose,  namely,  to  pay  the  ooste  of 
the  arbitration.  But  it  is  said  that  the 
plaintiff  lost  the  right  to  procure  an  award, 
and  should  be  compensated  for  that  loss. 
The  answer  to  that  is  that  the  loss  of  a  pros- 
pective award  is  not,  since  the  statute,  a  le- 
gitimate element  in  the  estimation  of  dam- 
ages for  the  breach  of  an  agreement  to  ar- 
bitiate. 

(2)  Not  only  were  these  coste  by  the 
terms  of  the  agreement  to  be  excluded  from 
the  award,  but  the  plaintiff  stipulated  to 
bear  and  pay  them  itself.  The  courts  have 
discharged  l1ie  plaintiff  from  the  obligation 
of  the  agreement  to  pay  its  own  costs,  by 
ordering  them  to  be  paid  out  of  the  defend- 
ant's property. 

(3)  The  most  favorable   award  that    the 
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plaintiff  oould  possibly  obtain  against  Dim 
ick  was  secured  by  the  pledge  of  the  500 
shares  of  stock,  and  nothing  more.  Tlio 
claims  that  it  had  against  Dimick,  when  re- 
duced to  the  form  of  an  award,  were  to  be 
paid  out  of  that  as  far  as  it  would  go;  but, 
under  the  judgment,  the  plaintiff,  without 
any  award  wl^tever,  gets  the  stock  or  ite 
proceeds,  not  to  pay  the  claims,  but  to  pay 
the  coete  of  an  arbitration,  frustrated  by  the 
act  of  Dimick;  and  it  has  the  judgment-* 
upon  the  claims  and  coste  besides,  or  the 
money  collected  under  them. 

No  review  of  this  case  would  be  fair  or 
just  that  does  not  teke  careful  note  of  the 
grounds  upon  which  these  conclusions  rest, 
and  the  reasoning  process  frcrni  which  they 
have  been  deduced.  It  has  been  often  said, 
upon  high  authority,  that  law  was  the  per- 
fection of  human  reason,  and  that  whatevei- 
is  contrary  to  reason  is  generally  contrary 
to  law.  If,  therefore,  it  can  be  shown  by 
any  fair  reasoning  process  that  the  defend- 
ant's property  has  been  forfeited  to  the 
plaintiff  by  the  act  or  default  of  Dimick, 
then  any  hasty  views  or  impressions  concern- 
ing the  propositions  above  steted  must  at 
once  disappear.  It  is  claimed  that  these 
conclusions  all  rest  upon  sound  reason  and 
well-established  legal  principles. 

1.  In  the  first  place,  it  is  said  that  the 
judgment  reste  well  upon  a  stetute;  that  is 
upon  §  2384  of  the  Code.  The  section  pro- 
vides that,  where  a  party  revokes  an  arbi- 
tration, any  other  party  to  the  submission 
may  maintain  an  action  against  him  and  his 
sureties  upon  the  agreement,  or  any  instru- 
ment collateral  thereto,  to  recover  the  ooste 
and  damages  incurred  in  preparing  for  the 
arbitration.  Inasmuch  as  the  defendant 
owning  the  stock  in  question  did  not  revoke 
the  arbitration,  and  was  not  surety  for  Dim- 
ick, who  did.  and  since  there  is  not  any  in- 
strument collateral  to  the  agreement  of  sub- 
mission, it  is  very  difficult  to  perceive  how 
this  statute  can  have  any  application  to  the 
case.  Dimick  was  the  only  one  who  re- 
voked, but  he  gave  no  sureties  or  collateral 
instrument,  llie  plaintiff  can  doubtless  pro- 
ceed against  him  for  breach  of  his  a^ec- 
ment,  and  then  the  stetute  measures  the 
daman^es.  It  is  admitted  on  all  Rides  that 
Dimidc  or  his  estete  is  liable.  But  the  fact 
that  one  who  broke  his  agreement  is  liable 
in  damages  for  the  breacfi  does  not  prove 
that  another,  who  kept  the  agreement  to  the 
letter,  is  also  liable,  or  that  his  property- 
can  be  taken  to  pay  the  coste  preceding  the 
revocation.  It  is  quite  impossible  to  say 
from  the  various  opinions  in  the  case  how 
much  or  how  little  of  a  part  this  stetute  is 
supposed  to  play  in  the  case.  None  of  the 
learned  judges  who  have  discussed  the  ques- 
tions have  been  willing  to  rest  the  case  upon 
it,  while  it  is  equally  apparent  that  none  of 
them  have  felt  entirdy  safe  without  it.  But 
it  is  quite  obvious  that  it  can  give  the  plain- 
tiff no  aid  if  the  stock  was  not  pledged  for 
the  damages  arising  from  Dimick's  revoca- 
tion, then  the  statute  cannot  and  does  not  en- 
large or  change  the  purpose  of  the  pledge. 
On  the  other  hand,  if  it  was  pledged  for  that 
purpose  by  the  agreement,  then  the  plaintiff 
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no  Btatute,  but  may  stand  upon  the 
in&trament  itself.  The  theory  of  the  action  is 
that  the  plaintiff  has  a  lien  upon  the  stock. 
Of  course,  it  never  got  any  lien  except  such 
AS  arises  from  the  terms  of  the  a^eement. 
That  agreement  might  confer  a  lien  for  an 
award,  without  costs,  when  made,  but  what 
the  plaintiff  now  claims  is  a  lien  for  costs 
alone,  without  anjr  award  whatever.  What- 
ever lien  the  plaintiff  had,  attached  imme- 
diately on  the  execution  and  delivery  of  the 
Agreement;  and  the  purpose  of  the  pledp^e 
was  specific  and  definite.  The  lien  now 
•claimea  is  one  arising  from  the  act  of  Dim- 
tek,  committed  two  years  afterwards,  and 
^^hich  clearly  was  not  within  the  contempla- 
tion of  any  of  the  parties.  When  and  ho.v 
«  lien  to  pay  an  award  without  any  costs 
wtis  transmuted  into  a  lien  to  pay  costs 
Alone,  as  damages  for  the  act  of  Dimick,  is 
a  problem  in  the  case  thai  no  one  has  yet  at- 
tempted to  solve.  This  is  the  critical  point 
in  the  discussion,  and,  when  we  reach  it, 
mere  assertion  and  generalization  will  not 
answer.  We  must  stop  to  inquire  just  how 
the  plaintiff  has  acquired  a  lien  on  this  prop- 
erty for  the  damages  arising  from  Dimick*.^ 
act  In  defeating  an  arbitration  that  mi^hl 
or  might  not  result  in  an  award  against  him. 
No  man  can  get  a  lien  upon  or  an  interest 
In  his  neighlwr's  property  except  through 
-some  contract.  Did  the  defendant  ever  agrtie 
to  charge  this  property  with  the  costs  in- 
curred 1^  plaintiff  m  the  arbitration?  If  so, 
how  and  in  what  language?  When  the  de- 
fendant bound  the  plaintiff  to  bear  these 
very  costs,  and  excluded  them  entirely  as  an 
element  in  the  controversy,  did  it  intend  or 
contemplate  any  such  thing  as  making  them 
a  charge  on  its  own  property?  When  the 
plaintiff  covenanted  to  bear  these  costs  it- 
eelf,  did  it  then  intend  or  contemplate  any 
eiicb  thing  as  their  collection  out  of  the  de- 
fondant's  properly?  These  questions  admit 
of  but  one  answer,  and  that  must  prove  thut 
agreement  of  the  defendant,  express  or  im- 
preea  a  lien  upon  the  property  tnat  the  par- 
tieM  never  created  or  intended  to  create. 
Obviously,  the  plaintiff  eot  no  lien  from  any 
a^eement  of  the  'lefendant,  express  or  im- 
plied. It  got  no  lien  through  Dimick,  since 
be  never  owned  it,  or  had  it  in  his  posses- 
flion  or  under  his  control,  or  even  ma4e  the 
deposit.  There  is  no  legal  privity  or  connec- 
tion of  any  kind  between  Dimick's  act  of 
revocation  and  the  defendant,  or  the  proper- 
ty in  question;  and  so  it  seems  to  me  that 
theplaintiff  has  no  lien  at  all. 

The  only  object  of  a  bond  in  a  submission 
to  arbitration  is  to  secure  someone  against 
damages  arising  from  the  exercise  of  the 
right  of  revocation,  and  there  can  now  be  no 
damages  but  the  costs  and  expenses  incurred. 
In  all  such  cases  there  is,  of  course,  a  privity 
of  contract  between  the  sureties  and  the  in- 
jured party.  But  here  we  have  a  wholly 
different  situation,  since  the  parties  in- 
tended to  make,  and  supposed  they  had  made 
an  irrevocable  agreement  of  submission,  in 
which  damages  would  be  impossible;  and 
then  they  proceeded  to  covenant  with  eacli 
other  that  the  costs — ^now  the  only  element 
that  can  constitute  damages — should  be  elim- 
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inated  from  the  submission  entirely,  and 
each  party  should  bear  and  pay  i&  own 
costs,  and,  consequently,  that  neither  party 
should  claim  damages  of  the  other  in  ca.se 
they  were  mistaken  as  to  the  irrevocable 
character  of  the  contract.  It  is  plain,  there- 
fore, that  the  lien  for  coets  and  expenses  as 
damages  which  the  plaintiff  claims  upon  the 
property  in  question  does  not  and  cannot 
arise  from  any  contract  between  the  parties. 
It  is  a  purely  artificial  development  by  rea- 
soning processes  upon  principles  derived 
from  what  are  supposea  to  be  analogous 
cases,  but  which  really  have  no  application 
to  the  special  and  peculiar  agreement  imder 
which  the  defendant  pledged  its  property. 
When  it  made  the  pledge  jot  a  single  speci- 
fied purpose,  the  appropriation  of  it  to  an- 
other and  different  purpose  is  a  plain  vio- 
lation of  its  le^al  rights. 

2.  In  the  opinion  of  my  learned  associate 
now  before  us  it  is  stated  that  the  plaintiff's 
stipulation  to  pay  its  own  coets  did  not  oon- 
template  a  revocation  of  the  arbitration, 
and,  since  that  unexpected  event  happened, 
the  stipulation  is  no  longer  in  the  plaintiff's 
way.  That  is  a  very  candid  admission  that 
the  stock  in  question  is  to  be  devoted  by  the 
jud^ent  to  a  purpose  not  within  the  in- 
tention or  contemplation  of  the  parties  when 
they  made  the  agreement.  It  reveals  the 
fundamental  error  that  has  pervaded  the 
case  from  the  beginning.  It  is  perfectly  true 
that  the  contingency  of  revocation  was  not 
contemplated.  The  parties  were  pledged 
and  became  bound  hand  and  foot  against  the 
happening  of  any  such  event,  and  not  tmtil 
this  coui't  held  that  the  binding  was  of  no 
avail  did  anyone  attempt  to  give  to  the 
agreement  a  construction  which  the  parties 
never  intended  it  should  have.  The  con- 
struction now  is  that  the  defendant  pledged 
its  property  to  secure  a  claim  by  the  plain- 
tiff for  damages  arising  from  the  act  of 
Dimick  in  revoking  the  arbitration, — some- 
thing that  was  not  within  their  intention  at 
all.  Of  course,  if  that  act  was  not  with i a 
the  contemplation  of  the  plaintiff  when  it 
agreed  to  pay  its  own  costs,  neither  was  it 
within  the  contemplation  of  the  defendant 
when  it  pledged  its  property  to  pay  the 
award.  While  the  intention  of  the  parties 
was,  of  course,  the  same,  yet  the  decision 
in  the  case  discharges  the  plaintiff  from  its 
stipulation  as  to  costs,  which  now  mean  dam- 
ages, and  at  the  same  time  changes  ana  en- 
larges that  of  the  defendant  in  regard  to  the 
purpose  for  which  it  made  the  pledge,  by 
imposing  upon  its  property  a  lien  for  a  pur- 
pose never  contemplated. 

3.  But  it  is  said  that  the  defendant's  stock 
is  surety  for  Dimick,  and  can  be  proceeded 
against  in  rem  upon  breach  by  him  of  his 
agreement.  There  is  nothing  whatever  in 
the  agreement  or  the  transaction  that 
creates  any  relations  of  suretyship  for  Dim- 
ick. There  is  no  legal  privity  between  tnem, 
such  as  must  always  exist  between  principal 
and  surety.  The  defendant  voluntarily  de- 
posited the  stock  for  a  specific  purpose*  and 
Uiat  was  to  pay  an  award  when  made. 
When  that  event  happened,  the  plaintiff 
could  appropriate  the  stock  for  that  purpose, 
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without  an}  regard  to  Dimick,  and  as  upon 
an  original  promise  and  pledge  bj  the  de- 
fendant. But,  even  if  the  property  stood  as 
surety  to  pay  the  award  when  made,  then, 
surely,  the  owner  may  protect  it  by  invoking 
all  the  rules  of  law  applicable  to  the  liabil- 
ity of  sureties.  The  surety  cannot  be  held 
beyond  the  very  terms  of  his  agreement,  since 
it  is  strictissirni  juris.  His  undertaking 
cannot  be  enlarged  by  construction  or  impli- 
cation, and,  when  it  is  sought  to  make  him 
answer  for  the  act  or  default  of  another,  it  is 
sufficient  for  him  to  show  that  he  has  not  ex- 
pressly agreed  to  be  answerable  for  such 
act  or  default.  Page  v.  Krekey,  137  W.  \. 
307,  21  L.  R.  A.  409 ;  Smith  v.  Molleson,  148' 
N.  Y.  241.  The  plaintiff  can  point  to  no 
agreement  by  which  this  property  was  to  be 
devoted  to  the  payment  of  damages  arisin<» 
from  Dimick's  act,  but,  on  the  contrary,  it 
is  conceded  that  no  such  purpose  was  in  con- 
templation when  the  agreement  was  exe- 
cute. 

4.  It  is  asserted  that  very  ancient  and 
some  modern  authorities  sustain  this  judg- 
ment. The  oldest  case  relied  on  is  Vynior^s 
Case,  8  CcJce,  Sib.  That  contains  all  that 
any  of  the  others  contains,  and  is  quite  as  fa- 
vorable to  the  plaintiff  as  any  of  them.  All 
that  case  or  any  of  the  others  holds  that  has 
any  application  to  this  case  is  that  an  agree- 
ment to  perform  an  award  is  broken  by  a 
revocation  of  the  arbitration.  No  one,  I 
think,  will  question  that.  The  cases  are 
good  authority  against  Dimick,  the  only  on'^ 
who  committed  the  breach.  Thejr  were  all 
actions  against  the  party  who  violated  his 
covenant,  and  not,  as  in  this  case,  against 
an  innocent  party  that  has  kept  it.  None  of 
them  support  or  give  any  color  of  support  to 
the  proposition  upon  which  this  judgment 
rests.  The  right  to  maintain  an  action 
against  the  pa^y  guilty  of  a  breach  of  his 
agreement  to  arbitrate,  and  who  has  ren- 
dered an  award  impossible  by  revocation,  or 
against  his  sureties  in  l^al  privity  with 


him,  upon  written  instruments,  should  not 
be  confounded  with  the  right  which  the 
plaintiff  asserts  in  this  case.  That  is  noth- 
ing less  than  the  right  to  maintain  an  ac- 
tion against  one  who  has  never  revoked,  anft 
who  is  not  a  surety,  or  in  l^al  privity  witU 
another  who  did  revoke,  to  appropriate  prop- 
erty voluntarily  pledged  only  to  pay  an 
award,  under  an  agreement  which  excludes 
the  right  to  damages  in  the  form  of  costs, 
and  casts  that  burden  on  the  party  who  com- 
plains. Moreover,  tlie  decisions  in  these 
cases  are  supported  by  an  element  of  right 
and  justice  conspicuously  absent  in  this  case, 
since  it  is  plain  that  in  all  of  them  the  plain- 
tiff lost  by  the  revocation  the  right  to  collect 
his  costs  by  including  them  in  the  award, 
whereas  in  this  case  the  plaintiff  lost  no  such 
right,  it  having  been  excluded  by  its  ow»r 
agreement.  It  is  perfectly'  plain  tiat,  in  tlie 
special  and  peculiar  agreement  now  under 
consideration,  Uie  parties  undertook  to  pro 
tect  the  property  in  question  from  all  conse- 

?[uenoes  of  a  revocation  by  Dimick.  It  wa,s 
or  that  purpose  and  to  that  end  that  the 
pledge  was  restricted  to  the  payment  of  an 
award  when  made;  that  all  parties  re- 
nounced the  right  to  revoke;  that  tne  right 
to  costs,  and  consequently  to  damages,  was 
expressl}'  excluded,  and  the  burden  of  pac- 
ing its  o^vn  costs  imposed  upon  the  plaintiff. 
There  is  but  one  gix>und,  as  it  seems  to  me, 
upon  which  this  judgment  can  rest,  and  that 
is  that  it  was  legally  impossible  for  the  de- 
fendant, by  any  stipulation,  or  by  the  use  of 
any  form  of  words,  to  confine  the  pledge  to 
the  payment  of  an  award,  or  to  protect  the 
property  from  a  claim  of  damages  arising 
out  of  the  conduct  of  Dimick.  If  that  prop- 
osition is  not  refuted  by  the  bare  statement  of 
it,  then  it  is  quite  evident  that  no  reasoning, 
however  persuasive,  would  avail.  1  tnink 
that  the  plaintiff  has  not  shown  that  it  has 
any  claim  or  lien  upon  the  property  which 
is  the  subject  of  this  action,  and  that  the 
judgment  should  be  reversed. 


OREGON  SUPREME  COURT. 


Andrew  KERSHAW,  AppU, 


V. 


William  M.  LADD  et  al,  Respts. 


( 


Or. 
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1.  A  banlc  recelT-tngr  for  collection  a 
eheck  tlie  proceeds  of  which  It  is  to  retain 
to  the  drawer's  credit  will  be  regarded  as  re- 
ceiving sufficient  compensation  for  Its  serv- 
ices to  make  It  liable  for  negligence  in  at- 
tempting to  make  the  collection. 

8.  A  custom  of  banks  to  send  a  check 
direct  to  the  drai^ee  hank  for  collec- 
tion and  return  Is  not  unreasonable,  at  least 
as  applied  to  the  collection  of  a  plain*  unin- 
dorsed check. 


8.  Usascs  are  presumed  to  be  reason* 
able,  and  the  person  attacking  them  has  the 
burden  of  showing  their  unreasonableness. 

4.  The  retention  by  a  eollectlngr  banlc 
of  a  illffhonored  check,  until  after  the 
drawee  bank  has  closed,  does  not  create  any 
liability  to  the  sender,  unless  he  was  injured 
thereby. 

(March  20.  1890.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Multnomah  Coun- 
ty in  favor  of  defendants  in  an  action 
brought  to  recover  damages  for  alleged  neg- 
ligence on  the  part  of  defendants  in  the  at- 
tempted collection  of  a  hank  check.  Af- 
firmed. 


Note. — On  the  nuestlon  of  sending  checks  di- 
rectly to  a  drawee  bank,  see  note  to  Anderson 
V.  Rodgers  (Kan.)  27  L.  R.  A.  248. 

It  will  be  seen  that  the  present  case  lays 
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much  stress  on  thn  existence  of  a  banking  cus- 
tom. As  to  such  customs  In  general,  see  not€ 
to  Shaw  ▼.  Jacobs  (Iowa)  2x  L.  R.  A.  440. 


See  also  44  L.  R.  A.504;   47  L.  R.  A.  270. 
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Statement  by  WoWerton,  Ch.  J.: 
This  is  an  action  to  recover  damages  for 
aUeged  negligence  on  the  part  of  the  defend- 
ants in  the  attempted  collection  of  a  check 
drawn  by  plaintiff  in  their  favor  upon  the 
United  States  Banking  Company.  The  de- 
fendants are  bankers,  located  at  Portland, 
and  the  United  States  Banking  Company  at 
Sheridan,  50  miles  distant.  The  plaintiff  re- 
sided at  Grande  Ronde,  some  15  miles  from 
Sheridan,  and,  on  January  16,  1894,  for- 
warded from  there  the  dieck  in  question  to 
the  d^endants  at  Portland,  with  instruc- 
tions to  collect,  and  remit  a  certificate  of  de- 
posit for  one  year,  bearing  interest.  The 
check  was  received  by  defendants  January 
IS,  and  forwarded  to  the  United  States 
Banking  Company  the  same  day,  for  collec- 
tion and  return.  The  banking  company  re- 
ceived it  the  next  day,  and  on  the  23d  drew 
a  draft  for  the  amount  thereof  upon  the  Mer- 
chants' National  Bank,  its  correspondent  at 
Portland,  and  on  the  24th  sent  the  same 
through  the  mail  to  defendants,  who  received 
it  the  same  day,  and  presented  it  for  pay- 
ment, which  was  refused.  They  immediate- 
ly notified  plaintiff  by  letter  at  Grand  Ronde, 
and  asked  for  instructions.  Plaintiff  replied 
on  the  27th,  saying:  ''I  am  at  a  loss  as  to 
the  best  course  to  pursue  in  the  matter.  I 
understand  that  there  has  been  no  attach- 
ment issued  on  the  bank  at  Sheridan.  The 
prevailing  opinion  is  that  they  will  be  able 
to  make  satisfactory  arrangements  as  soon 
na  J.  M.  Baldridcre,  the  vice  president  of  the 
U.  S.  Banking  Co.,  returns  from  the  East, 
which  will  take  place  in  a  few  da.yi.  How- 
ever, if  you  think  best,  hold  the  check ;  if  not, 
return  to  me.  Any  advice  you  can  give  me 
will  be  greatly  appreciated."  Defendants  re- 
ceived the  reply  on  the  30th,  and  on  the  31st 
^nt  a  letter  to  plaintiff,  of  which  the  follow- 
ing is  a  copy:  "We  have  written  to  the 
Pank  of  Sheridan  that  they  return  the  check 
for  $1,500  which  we  sent  to  them  for  collec- 
tion for  you,  as  requested.  They  replied  to 
Ub  that  the  sheriff  was  in  charge  at  present, 
and  they  could  not  do  it.  We  herewith  hand 
jou  the  check  for  $1,500  whicli  they  remitted 
for  your  check,  and  we  think  that  you  had 
better  take  it,  as  it  is  the  evidence  of  your 
claim  against  the  bank,  and  go  to  Sheridan, 
Dnd  see  what  you  can  do  in  the  matter  of 
getting  your  money."  Plaintiff  had  $1,717.71 
on  deposit  with  the  banking  company  at  the 
date  of  his  check.  The  company  closed  its 
doors  January  24.  It  had  cash  on  hand, 
January  20,  $2,726.25;  January  21,  $2,891.- 
50;  January  23,  $2,973.71;  January  24,  $2,- 
265.42.  On  February  3  plaintiff  assigned 
his  said  deposit  to  Paul  Fundinan  for  the 
pnrpose  of  collection,  who  thereupon  sued 
the  company,  attached  its  property,  and  sub- 
8«]uently  procured  judgment;  but,  owing  to 
pnor  attachments,  the  first  of  which  was  is- 
sued January  20,  was  unable  to  secure  any- 
thing thereon.  At  the  time  the  defendant 
forwarded  the  check  to  the  banking  com- 
pany, it  was  in  sood  standing,  and  hnd  there- 
tofore paid  all  demands  promptly.  The  de- 
fendajits  had  no  correspondent  at  Sheridan, 
but  a  reliable  express  agency  and  another 
hank  were  located  there,  the  latter  of  which 
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had  been  doing  business  but  a  short  time, 
and  defendants  did  not  appear  to  have  had 
any  knowledge  of  its  existence.  The  defense 
is  set  up  that  the  check  in  question  was  a 
plain,  ordinary  one,  without  indorsements; 
that  defendants  undertook  and  agreed  to  col- 
lect the  same  in  accordance  with  the  custom 
and  ordinary  method  by  which  such  collec- 
tions were  nmde  by  banks ;  that  tliere  was  no 
agreement  by  which  they  were  to  receive 
oompensation  for  their  services;  that,  in  at- 
tempting to  collect  said  check,  they  pursued 
the  general  and  universal  custom  obtaining 
among  banks  in  Portland  and  elsewhere,  and 
that  by  reason  thereof  they  were  not  charge- 
able with  negligence.  As  a  second  defense, 
it  is  alleged  that  plaintiff  ratified  defend- 
ants' said  acts  by  accepting  the  draft  re- 
mitted to  tliem  by  tiie  banking  company,  and 
retaining  the  same  for  more  than  a  year 
without  making  any  claim  for  negligence 
against  the  defendants.  Trial  was  had  be- 
fore the  court,  and,  judgment  being  for  de- 
fendants, plaintiff  appeius. 

Messrs.  O.  H.  Irrlne  and  O.  P.  Coshow, 

for  appellant: 

Negligence  per  se  can  never  be  excused  or 
avoided  by  custom. 

16  Am.  k  Eng.  Enc.  Law,  p.  462;  27  Am. 
&  Eng.  Enc.  Law,  p.  890;  Morse,  Banks  & 
Banking,  3d  ed.  19,  S  9,  note  9,  417,  425«  426, 
99  223,  231;  JD<it?w  v.  First  Nat.  Banh,  118 
Cal.  600;  Dickinson  v.  Qay,  7  Allen,  29,  83 
Am.  Dec.  656 ;  Beime  v.  Dord,  6  N.  Y.  95,  55 
Am.  Dec.  321,  and  notes. 

It  was  negligence  per  se  to  forward  direct 
to  the  drawee  and  paying  bank  for  collection 
the  check  delivered  to  respondents  by  appel- 
lant for  collection. 

1  Morse,  Banks  &  Banking,  3d  ed.  9  236a, 
p.  432;  1  Dan.  Neg.  Inst.  4th  ed.  9  328a; 
Drovers*  Nat.  Bank  v.  Anglo-American  Pkg. 
d  P.  Co.  117  111.  100,  57  Am.  Rep.  855;  Mer- 
chants* Nat.  Bank  v.  Ooodman,  109  Pa.  422, 
58  Am.  Rep.  728;  Morris  v.  Eufaula  Nat. 
Bank,  106  Ala.  383 ;  First  Nat.  Bank  v.  City 
Nat.  Bank,  12  Tex.  Civ.  App.  318;  Bailie  v. 
Augusta  Bav.  Bank,  95  Ga.  277;  German 
Nat.  Bank  v.  Bums,  12  Colo.  539;  Anderson 
V.  Rodgers,  53  Kan.  542,  27  L.  R.  A.  248; 
First  Nat.  Bank  v.  Fourth  Nat.  Bank,  16 
U.  S.  App.  1,  56  Fed.  Rep.  967,  6  C.  C.  A.  183 ; 
Farwell  v.  Curtis,  7  Biss.  160;  Western 
Wheeled  Scraper  Co.  v.  Sadilek,  50  Neb.  105. 

It  was  negligence  per  se  for  respondents 
to  deliver  to  the  drawee  and  paying  bank  the 
check  of  appellant,  without  receiving  in  re- 
turn legal  tender  currency  of  the  United 
States. 

1  Morse,  Banks  &  Banking,  3d  ed.  9  236c, 
.  433,  9  247,  p.  443 ;  Pepperday  v.  Citizens* 
at.  Bank,  183  Pa.  619,  39  L.  R.  A.  529;  1 
Dan.  Neg.  Inst.  4th  ed.  9  328a;  Whitney  v. 
Esson,  99  MaAS.  311,  96  Am.  Dec.  762;  Bailie 
V.  Augusta  8av.  Bank,  95  Qa.  277;  27  Am. 
&  Eng.  Enc.  Law,  p.  768. 

The  fact  that  respondents  were  to  receive 
no  special  remuneration  for  collecting  the 
check  delivered  to  them  for  collection  by  ap- 
pellant makes  no  difference  as  to  their  liabil- 
ity for  loss  sustained  by  reason  of  their  neg- 
ligence. 
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Exchange  Nat.  Bank  v.  Third  Nat.  Bank, 
112  U.  S.  288,  28  L.  ed.  726;  Titus  v.  Me- 
chanics* Nat.  Bank,  35  N.  J.  L.  588;  1  Morse, 
Banks  &,  Banking,  3d  ed.  §  215,  p.  410; 
Bailie  v.  Augusta  Sav.  Bank,  95  Ga.  277. 

Banks  should  be  held  to  aa  strict  diligence 
and  prudent  management  in  collecting  as 
other  collecting  agencies.  Other  collecting 
agencies  are  hdd  responsible  for  the  conduct 
of  all  subagcnts  or  persons  through  whom 
the  actual  collection  is  made. 

Bailie  v.  Augusta  Sav.  Bank,  95  Ga.  277 ; 
Exchange  Nat,  Bank  v.  Third  Nat.  Bank,  112 
U.  S.  276,  28  L.  ed.  722;  First  Nat.  Bank  v. 
Craig,  3  Kan.  App.  1G6;  Allen  v.  Merchants* 
Bank,  22  Wend.  215,  34  Am.  Dec.  289;  8t. 
Nicholas  Bank  v.  Btates  Nat.  Bank,  128  N. 
Y.  26,  13  L.  R.  A.  241 ;  Titus  v.  Mechanics' 
Nat.  Bank,  35  N.  J.  L.  588;  Tyson  v.  State 
Bank,  6  Blackf.  225,  38  Am.  Dec.  139 ;  Amer- 
ican Exp.  Co.  V.  Haire,  21  Ind.  4,  83  Am. 
Dec.  334;  Reeves  v.  State  Bank,  8  Ohio  St. 
465;  Simpson  v.  Waldhy,  63  Mich.  439; 
Streissguth  v.  National  German  American 
Bank,  43  Minn.  50,  7  L.  R.  A.  363;  Fouler  v. 
First  Nat.  Bank,  6  Mont.  255;  Mackersy  v. 
Ramsay,  9  Clark  &  F.  818,  3  English  Ruling 
Cases,  762;  Anderson  v.  Alton  Nat.  Bank, 
69  111.  App.  587. 

Where  the  facts  are  undisputed  the  ques- 
tion as  to  whether  such  facts  constitute  neg- 
ligence is  a  question  of  law,  and  not  of  fact. 

16  Am.  &  Eng.  Enc.  Law,  p.  466,  and  cases 
cited  in  note  1,  p.  467. 

The  admission  of  the  testimony,  including 
the  stipulations,  relied  upon  by  respondent^ 
to  prove  custom  or  usage,  was  error. 

27  Am.  &  Eng.  Enc.  Law,  p.  899. 

It  is  only  the  manner  of  the  doing,  not  the 
doing  itself,  that  can  be  Uie  proper  subject  of 
a  custom. 

Morte,  Banks  &  Banking,  3d  ed.  417; 
Borup  V.  Nininger,  5  Minn.  523. 

Messrs.  Williams,  Wood,  ft  Linthi- 
omn  for  respondents. 

WolTerton,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  question  presented  is  whether  the  de- 
fendants were  guilty  of  negligence  in  forward- 
ing plaintiff's  check  direct  to  the  bank  upon 
which  it  was  drawn,  and  in  retaining  the  ev- 
idence of  indebtedness  until  it  had  closed  its 
doors,  and  its  property  had  been  seized  on 
attachment.  Tne  instrument  was  a  plain, 
ordinary  check,  unindorsed,  save  as  it  may 
have  been  indorsed  by  the  defendants  prior 
to  forwarding  the  same  for  collection  and  re- 
turn. The  engagement  of  the  defendants 
was  to  collect  and  issue  a  certificate  of  de- 
posit for  the  proceeds  drawing  interest. 
There  is  some  controversy  as  to  whether  the 
defendants  were  to  receive  any  compensation 
for  tlieir  services ;  but  the  very  terms  in  pur- 
suance of  which  they  undertook  the  collec- 
tion would  indicate  that  they  were  to  receive 
a  sufficient  consideration  to  make  them  liable 
for  neglect  of  the  duty  enjoined  upon  them. 
They  were  to  have  the  use  of  the  money  when 
collected,  upon  which  they  intended  to  pay 
the  plaintiff  interest;  and  this,  we  are  im- 
pelled to  believe,  would  be  sufficient  within 
itself.  Generally  speaking,  it  can  make  no 
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difference  that  a  bank  makes  no  direct 
charge  for  its  services  in  collecting,  for  the 
benefits  which  it  ordinarily  and  usually  de- 
rives from  the  use  of  the  funds  while  in  ita 
custody,  and  the  advantages  which  may 
arise  from  business  associations,  are  held 
and  deemed  to  be  adequate  consideration  for 
the  undertaking,  and  quite  sufficient  upon 
which  to  predicate  the  liability  incident 
thereto.  Merchants'  Nat.  Bank  v.  Good- 
man, 109  Pa.  422,  58  Ain.  Rep.  723;  Bailie 
V.  Augusta  Sav.  Bank,  95  Ga.  277;  Titus  v. 
Mechanics*  Nat.  Bank,  35  N.  J.  L.  588.  In 
the  ordinary  transaction,  where  a  check  i» 
mven  and  received  in  payment  of  a  demand, 
the  discharge  of  the  demand  is  conditional  up- 
on the  honor  and  payment  of  the  check  when 
presented  in  due  course  of  established  busi- 
ness usages,  sanctioned  by  law;  but  failure 
to  present  it  to  the  drawee  for  payment  with- 
in the  proper  time,  depending  upon  the  prox- 
imity of  the  payee  and  the  drawee  to  each 
other,  and  to  notify  the  drawer  of  nonpay- 
ment, will  discharge  the  drawer's  obligation 
to  the  extent  of  his  loss  by  reason  oi  such 
failure  of  demand  and  notice.  Qregg  v. 
George,  16  Kan.  546.  It  is  said:  ''A  diedc 
differs  from  a  bill  of  exchange  in  several  par- 
ticulars. It  has  no  days  of  grace,  and  re- 
quires no  acceptance  distinct  from  prompt 
payment.  The  drawer  of  the  check  is  not  a 
surety,  but  the  principal  debtor,  as  much  a» 
the  maker  of  a  promissory  note.  It  is  an 
absolute  appropriation  of  so  much  money  in 
the  hands  of  the  banker  to  the  holder  of  the 
dieck,  and  there  it  ought  to  remain  until 
called  for,  and  the  drawer  has  no  reason  to 
oomplain  of  delay,  unless  upon  the  inter- 
mediate failure  of  his  banker.  By  unrea- 
sonable delay  in  such  a  case  the  holder  teke» 
the  ripk  of  the  failure  of  the  person  or  bank 
on  which  the  check  is  drawn. '^  3  Kent,  Com. 
*104,  note  2.  The  rule  governing  the  time 
in  which  the  holder  is  required  to  present 
a  check  in  order  to  relieve  himself  from  the 
risk  of  lose  by  failure  of  the  drawee  may  be 
stated  as  follows :  If  the  payee  receives  the 
check  in  the  same  place  where  the  bank  up- 
on which  it  is  drawn  is  located,  he  may  pre- 
sent it  for  payment  at  any  time  before  the 
close  of  banking  hours  of  the  next  secular 
day,  and  thereby  maintain  recourse  against 
th€  drawer.  If,  in  the  meantime,  the  bank 
fails,  the  loss  will  be  the  drawer's.  The 
term  "secular  day"  is  used  to  exclude  Sun- 
day, so  that,  if  the  check  be  received  on  Sat- 
urday, the  payee  would  have  all  day  on  the 
Monaay  following  in  which  to  make  the  pre- 
sentment. But,  if  the  payee  receives  the 
check  in  a  place  distant  from  where  the 
drawee  bank  is  situated,  it  will  be  sufficient 
for  him  to  forward  it  by  post,  on  the  next 
secular  day  after  it  is  received,  to  some  per- 
son at  the  latter  place,  who  is  required  to 
present  it  for  payment  on  or  before  the  next 
day  after  it  reaches  him  in  due  course  of 
mail.  These  periods,  depending  upon  the  lo- 
cation of  the  respective  participante,  which 
are  declared  requisite  for  the  convenient  pre- 
sentment of  a  check,  are  deemed  to  have  been 
contemplated  by  the  drawer,  and  he  remains- 
absolutely  liable,  although  the  bank  might 
fail  pending  their  duration.     2   Dan.  Neg. 
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Inst  §§  1590, 1592;  FartctHl  ▼.  Curtis,  7  Bias. 
160.  The  allowance  of  a  day,  however,  in 
which  to  present  the  check,  does  not  extend 
to  an  agent  who  receives  one  for  the  debt  of 
his  principal.  Such  a  check  must  be  pre- 
sented with  due  and  proper  diligence;  otner- 
wise,  it  is  at  the  peril  of  the  party  retaining 
it  and  postponing  presentment  as  between 
him  and  the  person  in  whose  interest  he  is 
acting.  Smith  v.  Miller,  43  N.  Y.  171,  3 
Am.  Rep.  690;  Anderson  ▼.  Gill,  7  Md.  312, 
25  L.  R.  A.  200.  The  rules  in  respect  to  giv- 
ing notice  of  the  dishonor  of  a  check  are  the 
same  as  where  a  bill  of  exchange  or  prom- 
issory note  is  involved.  If  an^i^hing,  how- 
ever, by  reason  of  the  intention  of  the  parties 
to  the  instrument  that  the  payment  should 
be  immediate,  and  of  the  fact  that  it  is 
drawn  against  a  deposit,  they  are  to  be  more 
strictly  construed  and  enforced  in  the  case  of 
a  check  than  of  other  commercial  paper. 
Tiedeman,  Ck)m.  Paper,  §  442. 

The  parties  a^ee  that  at  the  time  the 
transactions  which  form  the  basis  of  the 
present  controversy  took  place  there  existed 
and  still  exists,  among  tne  banks  in  Port- 
land and  elsewhere,  a  general  and  well-estab- 
Ibhed  custom  to  the  enect  that  when  a  bank 
or  banker  receives  for  collection  an  ordinary 
check  against  an  account  with  a  bank  or 
banker  situated  and  doing  business  at  a 
place  distant  from  where  the  collecting  bank 
18  located,  and  such  collecting  bank  has  no 
agent  or  correspondent  at  the  place  of  the 
drawee  bank,  for  the  collecting  ocuik  to  for- 
ward the  check  by  mail  directly  to  the 
drawee  bank  for  collection  and  returns;  and 
that  it  is  also  a  general  and  well-established 
custom  among  such  bonks  that  when  a  bank 
or  banker  receives,  from  a  bank  or  person  at 
a  distance,  for  collection  and  return,  an  or- 
dinary check,  drawn  upon  a  buik  situated 
at  the  same  place  as  the  receiving  bank,  for 
the  receiving  bank  not  to  remit  cash  to  the 
bank  or  person  from  whom  such  check  was 
received,  but  to  remit  the  check  or  draft, 
either  of  the  receiving  or  drawee  bank,  drawn 
upon  the  correspondent  of  such  receiving  or 
drawee  bank  at  the  place  from  which  the 
original  check  was  forwarded,  pavable  to  the 
order  of  the  bank  or  person  from  whom 
the  dieck  was  received,  it  is  contended  by  the 
respondents  that  these  customs  are  to  be  con- 
sidered the  law  of  the  case,  and  are  control- 
ling for  the  government  of  the  parties;  and 
that,  measured  thereby,  the  defendants  are 
not  chargeable  with  neglisenoe  for  pursuing 
the  course  adopted  in  endeavoring  to  make 
the  collection.  Upon  the  other  hand,  it  is 
maintained  that  the  custom  of  sending  the 
rjieck  direct  to  the  drawee  bank  for  collec- 
tion and  return  is  unreasonable,  and  there- 
fore that  it  does  not  and  cannot  obtain  the 
sanction  of  law,  and  th»it  such  an  act  is  neg- 
ligence per  86,  v/hicli  will,  in  case  loss  should 
occur  bj  reason  thereof,  render  the  collecting 
iMnk  liable  therefor.  The  reason  assigned 
is  that  the  collecting  bank  thereby  makes  the 
drawee  bank  its  agent  for  presentment,  de- 
mand, protest,  and  giving  notice  of  nonpay- 
ment to  the  indorser»,  if  any,  and  the 
'J rawer;  and  that  the  duties  thus  devolving 
upon  such  an  agent  are  inconsistent  and  in- 
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capable  of  being  performed  by  the  drawee  ol 
the  check,  as  it  is  said  he  cannot  present  a 
demand  to  himself,  or  demand  payment  of 
himself,  much  less  protest  liis  own  paper, 
and  give  notice  to  the  P^^er  parties  that  he 
has  refused  pasmient.  There  exist  two  dif- 
ferent theories  among  the  courtd  of  this 
country  touching  the  responsibility  of  banks 
undertaking  collections  on  commercial  paper 
at  a  distance.  One  line  of  autJiorities  holds 
to  the  rule  that  the  forwarding  bank  is  li- 
able only  for  the  selection  of  a  suitable  local 
agent  with  whom  to  intrust  the  collection, 
and  that  the  agent  so  selected  becomes  the 
agent  of  the  owner  of  the  paper ;  'while,  on 
the  other  hand,  it  is  held  that  the  forward- 
ing bank  makes  the  local  agent  its  own  sub- 
agent,  and  is  liable  for  any  neglect  on  the 
part  of  such  subagent^  But  it  is  argued  that 
m  either  ei^ent  the  defendants  are  liable, 
as,  under  the  latter  rule,  they  became 
absolutely  responsible  for  the  conduct  of  the 
Sheridan  Bank,  while,  under  the  former,  it 
was  negligence  per  se  to  have  selected  the 
Sheridan  Bank  as  agent  for  the  purpose  of 
oonsummating  the  collection.  It  does  not 
appear  to  us,  however,  to  be  necessary'  to  the 
determination  of  the  present  controversy 
that  either  rule  should  be  adopted  or  ap- 
plied. The  check  in  question  was  dravm 
payable  to  the  defendants,  and  was  unin- 
dorsed by  anyone,  so  that  there  were  no  in- 
dorsers  or  third  parties  in  the  transaction 
to  be  subserved,  and  protest  and  notice 
thereof  were  unnecessary,  and  not  required. 
The  defendants,  therefore,  assumed  the  sim- 
ple duty  of  presenting  the  check  for  pay- 
ment, under  tne  rules  of  law  obtaining,  and, 
if  not  paid,  or  payment  was  refused,  of  no- 
tifying the  drawer,  so  that  he  might  not  suf- 
fer loss  by  reason  of  the  failure  of  the  drawee 
bank. 

In  PHdeaua  v.  Criddle,  L.  R.  4  Q.  B.  455, 
it  is  said:  "A  presentment  through  the 
postoffioe  is  a  reasonable  mode  of  present- 
ment ;  it  is  a  very  common  mode,  and  having 
regard  to  the  commercial  business  of  this 
country,  it  may  be  said  to  be  a  proper  mode 
of  presentment.  If  the  drawee  dishonors  the 
check,  and  the  holder  sends  a  notice  of  dis- 
honor to  the  person  from  whom  he  received 
the  check  on  the  day  following  tihat  on  whicit 
the  check  was  dishonored,  each  previous 
transferrer  has  one  day  in  which  to  give 
notice  of  dishonor."  In  Bailey  v.  Bodenham, 
16  C.  B.  N.  S.  288,  Erie,  Ch.  J.,  was  in- 
clined to  think  that  a  check  sent  through  the 
post  to  the  drawee  was  a  good  presentment, 
and  he  says:  "But,  unless  the  money  was 
remitted  by  return  of  post  the  absence  of  an 
answer  should  have  been  considered  as  a 
dishonor,  and  notice  of  such  dishonor  should 
have  been  given  promptly."  In  Heytoood  v. 
Pickering,  L.  R.  9  Q.  B.  428,  where  the  check 
was  sent  to  the  drawees  direct,  with  demand 
for  pavment,  Blackburn,  J.,  thought  it  to  be 
a  gooa  presentment  for  payment,  and  that 
the  refusal  to  remit  oonstituted  an  actual 
dishonor  of  the  check.  Quain,  J.,  in  the 
same  case,  says:  "There  is  ample  evidence 
that,  according  to  the  custom  of  bankers, 
when  a  foreign  check  is  paid  to  a  banker  by 
a  customer,  that  is  the  usual  mode  of  tran^- 
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mitting  checks.  Is  that  a  good  present- 
ment? In  Bailey  v.  Bodenham,  Erie,  Ch.  J., 
and  Byles,  J.,  thought  that  sending  a  check 
by  post  to  a  banker  might  be  a  good  pre- 
sentment of  a  check;  and  in  Prideaux  v. 
Criddle,  Lush,  J.,  was  of  opinion  that  a  pre- 
sentment through  the  postoffice  was  a  rea- 
sonable mod#»  of  presentment.  Therefore 
we  have  it  that,  in  the  present  case,  there 
was  a  due  presentment  of  the  check  accord- 
ing to  these  authorities."  As  supporting 
this  position,  see  also  2  Dan.  Ne^.  Inst.  § 
1559.  These  are  English  cases,  it  is  true, 
but  a  like  manner  of  presentment  seems  to 
have  received  recognition  in  this  country. 
In  the'  case  of  Indig  ▼.  National  City  Bank^ 
SO  N.  Y.  100,  a  note,  unindorsed,  payable  at 
the  Bank  of  Lowville,  was  placed  in  the 
hands  of  defendant  for  collection,  who,  in- 
stead of  sending  it  to  an  agent  or  corre- 
spondent at  Lowville  for  presentment,  sent  it 
by  mail  directly  to  the  Lowville  Bank.  It 
was  remarked  that  such  a  method  appeared 
to  be  the  ordinary  one  for  the  transaction  of 
such  business,  and  the  defendant  was  bound 
only  to  adopt  the  ordinary  mode,  and  that 
the  practice  was  sanctioned  by  the  English 
cases.  It  was  there  contended  that  by  send- 
ina  the  note  direct  to  the  Lowville  Bank  the 
collecting  bank  thereby  constituted  the  Low- 
ville Bank  ite  agent;  but  it  was  held  that, 
in  so  far  as  it  related  to  the  presentment  of 
the  note  at  the  bank,  and  the  duties  of  the 
bank  in  respect  to  it>  it  was  equivalent  to  a 
check  drawn  by  the  maker  upon  the  bank 
where  the  note  was  payable.  As  the  case 
bears  some  analogy  to  the  one  at  bar,  we  may 
be  pardoned  if  we  quote  somewhat  at  length 
from  the  opinion  of  Rapallo,  J.  He  says: 
^*The  bank  owed  a  duty  to  its  customer  to 
jisy  it  on  presentation,  M  in  funds.  The  de- 
fendant used  the  United  States  mail  to  make 
the  presentment,  and  by  this  means  caused  it 
to  be  presented  to  the  bank  for  payment  on 
the  day  when  due.  It  did  not  deposit  it 
there  for  collection.  If  there  had  been  in- 
dorsers,  it  mightbe  argued  that  the  defendant 
constituted  the  Bank  of  Lowville  its  agent  to 
notify  the  indorsers  of  nonpayment ;  but  even 
this  IS  very  questionable,  for  it  was  held  in  a 
similar  case  that,  if  the  proceeds  were  not 
remitted,  the  paper  should  be  deemed  dis- 
honored, and  notice  of  nonpayment  should  be 
given  by  the  bank  which  had'sent  it.  Bailey 
V.  Bodenhanu  10  C.  B.  N.  S.  288.  No  such 
question  arises,  however,  in  the  present 
ease,  for  there  were  no  indorsers.  The  de- 
fendant, by  sending  th&  note  to  the  Bank  of 
Lowville,  requested  it  to  pay  it,  not  to  re- 
ceive the  proceeds.  The  object  of  sending 
was  to  extract  money  from  the  bank,  as 
agent  of  the  maker  of  the  note,  not  to  put 
money  in  the  bank  as  agent  of  the  defendant, 
or  to  the  credit  of  the  defendant.  There  is 
nothing  in  the  nature  of  the  transaction 
which  should  render  the  defendant  guaran- 
tor of  the  solvency  of  the  Bank  of  Lowville. 
.  .  .  The  bank  on  which  the  note  is 
drawn  has  nothing  to  do  but  to  pay  the  note 
if  in  funds,  and,  if  not,  to  refuse  to  pay. 
If  it  pays,  it  does  so  on  behalf  of  the  maJcer, 
and  no  relation  is  created  between  it  and 
one  who  presente  it  by  mail,  different  from 
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that  which  would  exist  if  presented  through 
any  other  agency,  unless  accompanied  by  a 
request  to  do  some  further  act  in  behalf  of 
the  sender  beyond  complying  with  its  duty 
to  ite  own  customer."  And  in  Briggs  v. 
Central  Nat.  Bank,  89  N.  Y.  182,  42  Am. 
Rep.  283,  the  same  learned  jud^e,  in  expla- 
nation of  the  opinion  rendered  in  the  Indig 
Case,  says:  "The  point  of  the  decision  is 
that  the  mere  act  of  presenting  the  paper  for 
pa3rment  by  mail,  instead  of  employing  a 
messenger  to  present  it,  does  not  constitute 
the  dra^'ee  agent  of  the  sender  to  receive  or 
hold  the  proceeds."  To  the  same  effect,  see 
also  People  v.  Merohante*  d  M,  Bank,  78  N: 
Y.  269,  34  Am.  Rep.  532.  It  will  be  noted 
that  the  presentment  in  the  case  of  Bey- 
fjcood  V.  Pickering  was  in  accordance  with 
the  custom  then  prevailing,  and  the  one  in 
the  Indig  Case  was  in  pursuance  of  the  or- 
dinary method;  and  the  custom  in  the  one 
ease  and  the  method  in  the  other  were  very 
similar  to  the  one  which  it  is  agreed  by  the 
parties  existe  among  the  banks  of  Portland 
and  elsewhere,  and  they  seem  to  have  be«i 
considered  as  controlling,  and  as  legalizing 
the  presentment  in  the  respective  manner<« 
there  adopted.  Mr.  Tiedeman,  in  his  work 
on  Commercial  Paper  (§  444),  says:  "A  cus- 
tom has  grown  up  of  late  to  send  the  check 
direct  to  the  bank  on  which  it  is  drawn;  in 
other  words,  to  make  presentment  by  mail. 
The  sufficiency  of  this  method  of  presentment 
has  been  doubted,  but  it  seems  that  this 
method  is  more  or  less  commonly  adopted, 
and  the  weight  of  authority  is  in  favor  of 
ite  sufficiency." 

In  the  light  of  these  authorities,  we  are 
constrained  to  hold  that  the  transmission  of 
the  check  in  question  by  the  defendante  di- 
rect to  the  Sheridan  Bank,  through  the  post, 
for  collection  and  return,  operate  as  a  good 
presentment  for  payment.  A  custom  wnich 
obteins  so  generally  and  universally  among 
men  of  the  highest  order  of  business  sagacity 
appeals  strongly  to  the  understanding  for 
lecognition,  and,  unless  demonstrated  to  be 
clearly  and  palpably  unreasonable  and  un- 
just, it  ought  to  be  adopted  as  the  law  of 
the  case.  It  is  true,  the  admittedly  pre- 
vailing custom  or  usage  exists  and  applies 
as  well  to  certified  checks,  certificates  of  de- 
posit, and  notes  payable  at  the  banks;  but 
we  are  here  dealing  with  a  simple,  unin- 
dorsed dieck,  and  are  only  called  upon  at 
this  time  to  sanction  the  custom  or  usage  in 
so  far  a«  it  may  be  potent  as  affecting  the 
present  exigencies.  However,  there  is  au- 
thority for  the  sanction  of  it  to  the  full  ex- 
tent prevailing,  as  denoted  by  the  agreement 
of  the  parties  here.  Farmers'  Bank  d  T.  Co. 
V.  Newland,  97  Ky.  464:  Jefferson  County 
8av.  Bank  v.  Commercial  Nat.  Bank,  98 
Tenn.  337.  Usages  are  presumed  to  be  rea- 
sonable, and  in  considering  them  the  courts 
do  not  so  much  determine  whether  they  are 
supported  by  satisfactory  grounds  as  wheth- 
er they  are  necessarily  unreasonable.  The 
party  attacking  the  usage  or  custom  has, 
therefore,  the  burden  of  the  controversy,  as 
the  question  to  be  decided  in  a  particular 
case  is  not  whether  the  usage  is  reasonable, 
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but  whether  it  is  unreasonable.     27  Am.  & 
Eng.  £nc.  Law,  p.  700. 

Cases  are  cited  and  relied  upon  by  the  ap- 
pellant, wherein  it  is  held  to  constitute  au 
act  of  negligence  and  even  n^ligenoe  per  se, 
for  tlie  collecting  bank  to  send  paper  direct  to 
the  drawee  bank,  located  at  a  distant  place,  for 
collection  and  return.  The  most  conspicuous 
of  these  are :  Merchants'  Nat.  Bank  v.  Good- 
mon,  109  Pa.  422,  58  Ain.  Rep.  728;  Qer- 
man  Nat.  Bank  v.  Burns,  12  Colo.  530;  An- 
derson y.  Rodger s,  53  Kan.  542,  27  L.  R.  A. 
548;  Drovers'  Nat.  Bank  v.  Anglo-Ameri- 
can  Pkg.  d  P.  Co,  117  111.  100,  67  Am.  Rep. 
S65;  Fanoell  v.  Curtis,  7  Biss.  160;  Whitney 
V.  Esson,  90  Mass.  308,  96  Am.  Dec.  762; 
First  Nat.  Bank  v.  City  Nat.  Bank,  12  Tex. 
Civ.  App.  318;  First  Nat.  Bank  v.  Fourth 
yat.  Bank,  16  U.  S.  App.  1,  56  Fed.  Rep. 
907,  6  C.  C.  A.  183;  Bailie  v.  Augusta  Bav. 
Bank,  95  6a.  277.  But  in  no  one  of  these 
cases  was  there  a  general  and  universal  cus- 
tom relied  upon  to  support  the  act  of  the 
collecting  bauK  as  there  is  here.  The  case  of 
Whitney  v.  Esson,  99  Mass.  308,  comes  the 
nearest.  Th€  paper  involved  was  a  draft, 
and  it  is  there  said:  *'lt  is  not  a  reason- 
alile  usage  that  one  who  collects  a  draft  for 
an  absent  party  should  be  allowed  to  give 
it  up  to  the  drawee,  and  sacrifice  the  claim 
which  the  owner  may  h.ive  on  prior  parties, 
upon  the  mere  receipt  of  a  check,  wtiich  may 
turn  out  to  be  worthless.''  But  this  must  be 
read  in  connection  with  the  agreement  of  the 
parties  in  that  case,  which  was  that  it  was 
a  common  practice  for  holders  of  drafts  or 
checks  to  accept  the  chock  of  the  drawee  in 
exchange  for  the  drafts  but  it  was  not 
claimed  to  be  a  generally  established  usage. 
In  Fartoell  v.  Curtis,  7  BibS.  160,  it  was  said 
the  practice  of  sending  checks  b^  mail  to 
the  drawee  was  not  iisu^l,  thereby  indica/ting 
that  no  such  custom  or  usage  was  there  es- 
tablished or  relied  upon.  In  Drovers*  Nat. 
Bank  v.  Anglo-American  Pkg,  d  P.  Co.  117 
ni.  100,  57  Am.  Rep.  855,  a  custom  was 
iought  to  be  established,  but  it  was  not  broad 
enough,  as  remarked  by  the  court,  to  include 
tiie  certified  check  which  formed  the  b«tsis 
of  the  adSon.  And  in  First  'tfat.  Bank  v. 
City  Nat.  Bank,  12  Tex.  Civ.  App.  318,  the 
itfltemeict  of  the  case  shows  it  (Qd  not  ap- 
pear that  the  owners  of  the  paper,  by  con- 
eent  or  usage,  authorized  the  forwarding  of 
their  draft  direct  to  the  drawee.  These 
cases  involve,  indiscriminately,  ordinary 
checks,  certificates  of  deposit,  certified 
checks,  and  drafts.  Upon  principle  it  wou(.i 
seem  that  tlie  usage  is  not  an  unreasonable 
one,  in  so  far,  at  least,  as  it  may  apply  to 
the  collection  of  a  plain>  unindorsed  check. 
If  payment  of  such  check  is  refused,  the 
payee  may  sue  the  drawer  for  breach  of  con- 
tract; but  the  drawer  only  can  sue  the 
drawee,  and  this  upon  the  implied  contract, 
to  pay  upon  demand.  The  bank  of  deposit 
has  but  a  simple  duty  to  perform  when  the 
paper  is  presented  for  payment  only,  and 
that  is  to  honor  it  by  compliance  with  the 
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demand;  so  that  the  manner  of  presentment 
and  demand  for  payment,  whether  over  the 
counter  or  through  the  post,  cannot  affect 
the  discharge  of  such  duty.  In  no  sense  can 
it  become  uie  agent  of  the  party  presenting 
it,  or  of  the  drawer,  by  acting  in  the  dis- 
charge of  its  duty  in  honoring  it,  and  mak- 
ing payment.  Where  a  party  employs  a 
bank  to  make  a  collection  at  a  place  distant 
from  where  the  bank  is  located,  and  noth- 
ing is  said  touching  the  specific  manner  of 
making  the  same,  it  musi  be  presumed  it 
was  intended  hj  the  customer  of  the  bank 
that  the  collection  would  be  made  in  the 
usual  and  ordinary  manner,  and  in  accord- 
ance with  the  general  usa^c  and  custom  pre- 
vail inrr  among  banks.  It  the  collection  is 
made  in  accordance  therewith  the  bank  has 
performed  its  undertakinpr.  Farmers*  Bank 
d-  T.  Co.  V.  Newland,  97  Ky,  464;  Jefferson 
County  8av.  Bank  v.  Commercial  Nat.  Bank, 
98  Tenn.  337. 

Now,  to  recur  to  Hie  facts;  The  plaintiff 
had  on  deposit  with  the  Sheridan  Bank  $1, 
717.71.  Of  this  fund  he  proposed  sending 
$7,500  to  the  defendants,  in  Portland,  for  the 
purpose  of  making  a  time  deposit  with  them, 
arawing  interest.  He  informed  the  Sheri- 
dan Biuik  of  his  intention  to  draw  upon  it 
for  that  amount,  and,  as  a  means  of  having 
the  money  transmitted  to  Portland,  he  drew 
his  check  in  favor  of  the  defendants.  They, 
in  pursuance  of  the  custom,  sent  it  by  mail 
to  the  Sheridan  Bank  for  collection  and  re- 
turn. This  must  be  considered  a  demand 
upon  that  bank  for  payment,  and  it  had  but 
a  simple  duty  to  perform,  which  was  to  pay ; 
and  this  it  should  have  done,  not  as  the  act 
of  either  the  defendants  or  the  plaintiff, 
but  for  itself;  and  therefore  it  could  not 
have  been  the  agent  of  either  in  the  perform- 
ance of  such  dutv.  Th.*  failure  to  pay  upon 
presentment  and  demarid  waa  a  refusal  to 
pay,  and  a  dishonor  of  the  check,  and  the  de- 
fendants, not  having  received  payment  there- 
of by  return  mail  (having  regard  for  the 
business  hours  of  the  banking  company  and 
the  arrival  and  departure  of  the  mails), 
"Should  have  so  treated  it,  and  notified  the 

{>laintiff  thereof  by  the  following  mail,  or,  at 
east>  by  the  mail  of  the  following  day.  It 
was  the  duty  of  the  defendants,  they  not  be- 
ing in  a  condition  to  sue  the  drawee,  to  noti- 
fy the  plaintiff  at  once  of  the  dishonor  of  his 
paper,  so  that  he  could  have  brought  an  ac- 
tion against  it,  if  he  so  desired,  n)r  the  re- 
covery of  his  deposit.  But  the  case  was  not 
presented  upon  the  theory. that  the  lose  to 
plaintiff  was  caused  by  the  negligence  of  de- 
fendants in  failing  to  notify  him  of  the  dis- 
honor of  his  paper.  By  this,  however,  we  do 
nof  intimate  that  the  facts  as  disclosed  by 
the  record  would  support  such  theory. 

The  specific  charges  of  negligence  are 
that  defendants  sent  the  check  direct  to  the 
drawee  bank  for  collection,  and  retained  the 
evidence  of  indebtedness  until  after  the  bank 
had  closed.  Upon  the  first  ground  we  have 
seen  that  the  act  of  sending  the  check  direct 
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to  the  drawee  for  collection  was  not  negli- 
gence, under  the  usage  and  custom  prevail- 
ing;, and  in  the  light  of  defendants'  under- 
taking; and,  upon  the  second  ground,  it  is 
plain  that  plaintiff  could  not  havo  been  in- 
jured by  the  retention  of  the  check,  as  he 


was  enabled  to  and  did  sue  without  it.  In 
this  view  the  question  of  ratification  becomes 
unimportant.  The  findings  of  fact  are  full 
upon  all  the  issues  made,  and  amply  support 
the  conclusions  of  law. 

The  judgment  icill  therefore  he  affirmed. 


MICraGAN  SUPIILME  COURT. 


John  KEYES 

V, 

Xavier  B.  KONKEL  et  al,  Plffa,  in  Brr. 
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An  action  of  replevin  will  not  lie  for 
a  corpse  under  statutes  requiring  an  affi- 
davit In  replevin  to  state  the  unlawful  taking 
or  detention  of  "personal  goods  and  chattels," 
and  providing  that  a  Judgment  for  defendant 
shall  be  for  a  return  of  the  property  or  for 
its  value. 

(March  28,  1899.) 

ERROR  to  the  Circuit  Court  for  Saginaw 
County  to  review  a  judgment  in  favor 
of  plaintin  in  an  action  brought  to  recover 
the  body  of  plaintiff's  deceased  brother  from 
possession  of  defendants  to  whom  it  had  been 
delivered  as  undertakers  by  the  authorities 
of  the  hospital  at  which  deceased  died.  Ag- 
Hon  dismiased. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  H.  DaTitt,  for  plaintiff  in 
error : 

Replevin  is  a  statutory  remedy  in  tiiis 
state. 

Would  it  not  be  absurd  to  swear  apprais- 
ers to  fix  a  money  value  upon  a  human 
corpse? 

It  is  the  ri^ht  of  burial  which  the  law  pro- 
tects, and  this  it  protects,  not  because  the 
corpse  is  a  chattel,  but  because  the  relatives 
have  an  interest  in  its  decent  protection  and 
jiroper  interment. 

There  can  be  no  property  in  a  human 
corpse. 

WilHam3  v.  Williams,  L.  R.  20  Ch.  Div. 
659,  21  Am.  L.  Reg.  N.  S.  612,  note:  Cooley, 
Torts,  2d  ed.  p.  281 ;  S  Am.  &,  Eng.  Enc.  Law, 
?d  ed.  p.  834 ;  Meagher  v.  Driscoll^  99  Mass. 
284,  90  Am.  Dec.  759:  19  Am.  L.  Rev.  264; 
Weld  V.  Walker,  130  Mass.  422,  39  Am.  Rep. 
465;  Griffith  v.  Charlotle,  C.  d  A,  R,  Co,  23 
S.  C.  25,  55  Am.  Rep.  1,  note;  Pierce  v. 
Proprietors  of  Swan  Point  Cemetery  10  R. 
I.  227,  14  Am.  Rep.  667. 

A  contract  for  the  sale  of  a  human  corpse 
cannot  be  enforced. 

6  Am.  L.  Rev.  182 ;  8  Am.  &  Eng.  Enc.  Law, 
2d  ed.  note,  p.  834. 

Dead  human  bodies  are  not  property, 
therefore  larceny  cannot  be  conunitted  of 
them. 

2  Bis'hop,  New  Crim.  Law,  5  780;  4  Cool- 
^'s  Bl.  Com.  p.  236. 

Trover  will  not  lie. 


Note. — Ab  to  disposal  and  control  of  corpse, 
see  also  O'Donnell  v.  Slack   (Cal.)  43  L.  R.  A. 
888,  and  cases  there  cited,  especially  Larson  v. 
Chase  (Minn.)  14  L.  R.  A.  85,  and  note, 
44  L.  R.  A. 

See  also  45  L.  R.  A.  535. 


Dr,  Handyside's  Case,  2  East,  P.  C.  C. 
chap.  16,  §  89;  Ewell's  note  to  Williams  v. 
Williams,  21  Am.  L.  Reg.  N.  S.  614. 

Replevin  will  not  lie. 

Outhrie  v.  Weaver,  1  Mo.  App.  141 ; 
Ewell's  note  to  21  Am.  L.  Reg.  N.  S.  514. 

Courts  of  equity  alone  are  competent  to 
dispose  of  these  controversies,  and  the  fact 
that  the  body  is  not  property  in  the  com- 
mercial sense,  and  has  no  money  value,  is  of 
no  consequence  aa  affecting  their  jurisdic- 
tion. 

8  Am.  &  Eng.  Enc.  Law,  2d  ed  j.  836,  and 
notes,  p.  837,  note  1;  Weld  v.  Walker,  13i> 
Mass.  422,  39  Am.  Rep.  466;  Pierce  v.  Pro- 
prietors of  Swan  Point  Cemetery,  10  R.  I. 
227,  14  Am.  Rep.  667 ;  19  Am.  L.  Rev.  204. 

As  to  whether  or  not  a  human  corpse  i^s 
property,  the  holding  (rf  the  Indiana  courts 
i!{  opposed  to  the  English  and  American 
doctrine. 

19  Am.  L.  Rev.  264;  Cooley,  Torts,  2d  ed. 
p.  281;  21  Am.  L.  Reg.  N.  S.  513,  note:  note 
to  8  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  835. 

Messrs,  Harris  ft  Kendrlok,  for  defend- 
ant in  error : 

The  common-law  doctrine  that  a  corpse  i<? 
itot  property  had  its  origin  in  the  dictum  of 
Lord  Coke  (3  Co.  Inst.  203).  There  Lor.T 
Coke  was  asserting  the  authority  of  the 
church  only. 

We  have  no  ecclesiastical  courts. 

In  Michigan  the  common  law  is  made  to 
conform  to  our  changed  condition.  The 
court  is  to  administer  justice  according  to 
the  promptings  of  reason  and  common  sense, 
which  are  the  cardinal  principles  of  common 
law,  and  in  harmony  with  our  Constitution, 
statute  laws,  and  advanced  condition. 

Ifiote  to  McKennon  v.  Winn  (Okla.)  22  L. 
R.  A.  601 ;  Wallworth  v.  Bolt,  4  Myl.  &  C. 
619. 

Those  who  are  entitled  to  the  possession 
and  custody  of  a  corpse  for  the  purposes  of 
decent  burial  have  certain  legal  rights  to  and 
in  it  which  the  law  will  recognize  and  will 
protect. 

Larson  v.  Chase ^  14  L.  R.  A.  85,  47  Minn. 
?07;  Renihan  v.  Wright,  9  L.  R.  A.  614,  12.> 
ind.  536 ;  Re  Beekman  Street,  4  Bradf .  603. 

The  bodies  of  the  dead  belong  to  the  sur- 
viving relatives  in  the  order  of  inheritance 
as  other  property. 

Bogert  v.  Indianapolis,  13  Ind.  134. 

An  action  at  law  will  lie  for  interfering 
with  this  right  of  possesbion. 

Barney  v.  Children's  Hospital,  38  L.  R.  A. 
413,  169  Mass.  57. 

At  common  law  repleivin  could  be  main- 
tained only  where  the  original  taking  wa* 
unlawful. 


1890. 


Kbyeb  y.  Eonebu 


248 


3  Bl.  Cofm.  pp.  13-140;  Oeldaa  v.  Crosby, 
61  Mich.  416. 

In  this  state  the  action  of  replevin  has 
been  greatly  extended,  and  includes  the  ac- 
tion of  detinue. 

2  How.  Stat.  S  8315,  and  note;  Woolston 
T.  Smead,  42  Mich.  57 ;  Van  Baalen  v.  Dean, 
27  Mich.  104.  See  Pierce  v.  Proprietors  of 
^wan  Point  Cemetery,  10  R.  I.  227,  14  Am. 
Bep.  681. 

Monts^mery,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  actdon  of  replevin  to  recover 
the  dead  body  of  plaintiff's  brother.  The  de- 
ceased died  at  a  hospitial,  and  defendants, 
who  are  undertakers,'  took  charge  of  the 
corpse  by  request  of  the  hospital  authorities. 
The  plaintiff,  after  the  defendants  had  per- 
fcrmed  some  services  in  fitting  the  body  for 
burial,  demanded  possessdon  of  the  body,  and 
defendants  refused  to  deliver  the  body  up 
unless  paid  for  their  services.  Thereupon 
piaintin  instituted  this  suit. 

The  question  presented  is  whether  replevin 
will  lie  in  this  state  for  a  hunuin  corpse. 
The  question  is  happilv  more  novel  than  dif- 
ficult. The  statute  {H«>\v.  Anno.  Stat.  § 
6856)  provides  for  the  riroeeeding  of  replevin 
in  the  justice  court,  and  requires  an  amdavit 
Yy  the  plaintiff  setting  forth  that  his  "per- 
sonal goods  and  chattels'*  have  been  unlaw 
fully  taken  or  are  unlawfully  detained. 
The  replevin  statutes  (§§  8346,  8347) 
provide  for  a  judgment  for  defendant, 
when  the  plaintiff  fails  in  his  oase,  for  a  re- 
turn of  the  property  or  for  its  value.  It  is 
apparent  that  no  return  of  the  property  can 
be  ordered  in  case  of  the  replevin  of  a  dead 
body,  and  it  is  equally  true  that  its  value  in 
Dioney  can  neither  be  appraised  nor  ascer- 
tained by  a  jury.  It  was  formerly  held  in 
England  that  there  can  be  no  property  in  a 
human  body.  Williams  v.  Williams,  L.  R. 
20  Ch.  Diy.  659,  also  reported  in  21  Am.  L. 


Keg.  N.  S.  608;  Outhrie  v.  Weaver,  1  Mo. 
iVpp.  141 ;  Meagher  v.  Driscoll,  99  Mstss.  284, 
9t<  Am.  Dec.  759;  Pierce  v.  Proprietors  of 
Swan  Point  Cemetery,  10  R.  I.  227,  14  Am. 
Kep.  667;  Weld  v.  Walker,  130  Mass.  422,  39 
Am.  Rep.  465.  In  certain  modern  American 
cases,  a  dead  body  has  l)e(:n  said  to  be  a  quasi 
property,  and  the  right  to  control  and  bury 
it.  and  to  recover  against  one  who  muti- 
lates the  corpse,  has  been  maintained.  Pierce 
y.  Proprietors  of  Swan  Point  Cemetery,  10  R. 
T.  227,  14  Am.  Rep.  607:  Weld  v.  Walker, 
130  Mass.  422,  39  Am.  Rep.  465;  Burney  v. 
Children's  Hospital,  1G9  Mass.  57,  38  L.  R. 
A.  413 ;  Larson  v.  Chase,  47  Minn.  307,  14  L. 
R.  A.  85;  Foley  v.  Phelps,  1  App.  Div.  551. 
Recovery  for  the  refusal  of  the  right  to  bury 
or  for  mutilation  of  the  body  is  rather  based 
\i\0on  an  infringement  of  a  right  than  upon 
the  notion  that  the  property  of  plaintiff  has 
been  interfered  with.  The  recovery  in  such 
ca?e8  is  not  for  the  dama/:e  to  the  corpse  as 
property,  but  damage  to  the  next  of  kin  by 
infringement  of  his  right  to  have  the  body 
delivered  to  him  for  burial  without  mutila- 
tion. In  numerous  cases  equity  has  taken 
jurisdiction  to  prevenit  interference  with  the 
control  of  the  &ad  body  by  persons  entitled 
to  control  it.  See  Weld  v.  Walker,  130 
Mass.  422,  39  Am.  Rep.  405;  Pierce  v.  Pro- 
prietors of  Swan  Point  Cemetery,  10  R.  I. 
227,  14  Am.  Rep.  667.  And  in  Reg.  v.  Fox, 
2  Q.  B.  246,  the  remedy  by  mandamus  to  a 
jailer  was  granted.  But  on  every  considera- 
tion we  are  of  the  opinion  that  the  replevin 
cannot  be  maintained.  It  is  not  contended 
that  the  defendants  are  entitled  to  maintain 
a  lien.  It  is  obvious  that  return  cannot  be 
adjudged. 

The  only  proper  jttdgwent  is  one  dismiss- 
inf  the  proceeding,  with  costs  of  all  the 
courts  to  the  defendants.     It  is  so  ordered. 

The  other  Justices  concur. 
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E.  H.  GAGNON,  Appt. 

(10  Mont.  402.) 

!•  Tlie  pledgee  of  a  promlmiorT  note 
BM  collateral  secorlty  can  enforce  It 
against  the  maker  only  to  the  extent  of  his 

KOTB. — Bmieni  of  recovery  hy  pledgee  on  nego- 
UabU  paper  toMoh  pledgeor  could  not  oolleot, 

L  The  general  rule. 
IL  Limitation  to  unpaid  advances  made  u>it?i- 
out  notice. 
ni.  Application  to  accommodation  paper, 
IV.  Matters  of  procedure. 

I.  The  general  rule. 

The  genera!,  if  not  the  nnlversal,  rule,  varied 
only  by  the  conflict  of  authority  hereinafter 
noted  on  the  question  whether  a  pledgee  or 
44  L.  R.  A. 


claim  against  the  pledgeor, — ^at  least  where 
the  maker  has  a  valid  defense  against  the  en- 
forcement of  the  note  by  the  pledgeor. 
2.  Tlie  payee  of  a  note  sl&oiild  be  made 
a  party  to  a  suit  against  the  maker  by  one 
to  whom  It  was  pledged  as  collateral  security 
for  a  debt  less  than  its  ^alae.  where  the  maker 
has  a  defense  against  the  ^iforcement  of  the 
note  by  the  payee. 

(April  26.  1897.) 

holder  as  collateral  security  for  a  precedent 
debt  Is  to  be  regarded  as  a  bona  fide  bolder.  Is 
that  laid  down  in  Curtis  v.  Mohr,  18  Wis.  616, 
to  the  effect  that  where  money  is  advanced  on 
the  credit  of  the  note  used  as  collateral  security 
the  pledgee,  !£  he  Is  an  incocent  holder,  may  re- 
cover of  the  maker  of  the  note  to  the  amount 
for  which  the  paper  was  pledged,  though  the 
maker  has  a  defense  as  against  the  payee. 

One  holding  a  note  as  collateral  security  or 
as  a  pledge  la  th«>  owner  of  the  obligation  for 
all  practical  purposes  to  the  extent  of  his  debt, 
esnedally  where  It  Is  not  shown  that  the  debt 
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APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  VelTowistono 
County  in  favor  of  plaintiif  in  an  action 
brought  to  enforce  payment  of  certain  prom- 
issory notes.     Reversed. 

Mr.  O.  F.  Goddard  for  appellant. 
Mr.  Gib  S.  Lane  for  respondent. 

Statement  by  Hunt,  J.: 

The  plaintiff  and  respondent  bank  sued  the 
defendant  and  appellant  to  recover  upon 
three  promissory  notes  made  by  the  defend- 
ant. One  of  the  notes  ^va»  dated  April  25, 
1895,  for  the  sum  of  $750.  Another  note 
was  dated  October  9,  1894,  was  due  one  year 
after  date,  and  made  to  the  order  of  J.  J. 
Nickey,  for  $2,392.76.  The  complaint  al- 
leged that  Nickey,  the  payee  named  in  the 
note,  before  maturity,  duly  indorsed,  as- 
signed, and  delivered  the  said  note  to  the 
plaintiff  who  wns  at  the  time  of  the  com- 
mencement of  this  suit  the  holder  and  owner 
thereof.     The  third  note  was  a  joint  and  sev- 


eral one  for  $500,  made  by  P.  H.  Nickey  an  i 
the  defendant.  The  plaintiff  demanded 
judgment  against  the  defendant  for  the 
amount  of  the  tSuee  promissory  notes.  Tlie 
defendant  filed  a  special  and  general  demur- 
rer, which  was  overruled.  The  defendant 
then  answered,  admitting  the  execution  of 
the  note  for  $2,392.75,  and  admitting  its  de 
livery  to  Nickey,  as  alleged  in  the  complaint, 
but  set  up  that  the  plaintiff  was  not  the 
owner  or  holder  thereof,  except  as  set  forth 
in  the  answer.  It  is  then  alleged:  "That 
the  said  J.  J.  Nickey,  as  this  defendant  is 
informed  and  believes,  at  the  time  he  deliv- 
ered said  note  to  the  plaintiff,  was  indebted 
to  the  plaintiff  in  the  sum  of  $1,200  with  in- 
terest then  accrued  thereon  which  indebted- 
ness was  evidenced  by  a  promissory  note  of 
the  said  Nickey,  which  the  plaintiff  held 
against  said  Nickey;  and  that  to  secure  thn 
payment  of  said  promissory  note  of  $1,200, 
held  by  the  plaintiff  against  said  Nickey,  the 
said  Nickey  indorsed  and  delivered  to  and 


to  be  secured  Is  less  than  the  dmount  of  the 
note.     Gardner  v.  Maxwell,  27  La.  Ann.  561. 

And  an  Innocent  bona  fide  holder  of  promis- 
sory notes  as  collateral  security  for  an  indebted- 
ness existing  between  the  payee  and  indorsee  is 
entitled  to  recover  thereon  at  least  to  the  extent 
of  the  debt  for  which  they  are  held  as  collateral, 
without  regard  to  any  defenses  that  may 
exist  between  the  original  parties  to  the  notes. 
Farmers'  State  Bank  v.  Blevlns.  46  Kan.  536; 
Gammon  v.  Hiise,  9  111.  App.  657 ;  St.  Paul  Nat. 
Bank  v.  Cannon,  46  Minn.  05 ;  Goodman  t. 
Simonds,  20  How.  848.  16  L.  ed.  934. 

Thus  pledgees  of  a  negotiable  note  as  security 
for  a  debt  due  them  of  a  less  amount  than  the 
face  of  the  note,  who  took  It  without  notice  of 
the  fact  that  it  was  without  consideration  as 
between  the  original  parties,  are  bona  fide  hold- 
ers for  value,  and  are  therefore  entitled  to  re- 
cover thereon  to  the  extent  of  their  debt  for 
which  the  note  was  pled<;ed  as  security.  Fisher 
V.  Fisher,  08  Mass.  803 ;  Exchange  Bank  v. 
Butner,  60  Ga.  654. 

And  a  transfer  of  a  promissory  note  by  the 
maker  thereof  before  due  as  collateral  securi- 
ty for  an  extension  of  ten  days  from  the  time 
of  payment  of  a  protested  draft  for  a  less 
amount.  In  violation  of  an  agreement  between 
them  and  a  surety  thereon,  does  not  Invalidate 
the  title  of  the  pledgee  where  he  acted  In  good 
faith  and  without  notice  of  such  agreement,  and 
he  may  recover  thereon  as  against  the  maker 
to  the  extent  of  the  draft.  BMrst  Nat.  Bank  v. 
Fowler,  36  Ohio  St.  524,  38  Am.  Rep.  610. 

And  where  brokers  are  employed  to  sell  a 
note,  and  Instead  of  selling  It  they  pledge  It,  to- 
gether with  a  large  number  of  other  notes,  for 
a  loan  to  themselves,  the  pledgee  accepting  the 
same  In  Ignorance  of  the  circumstances  under 
which  It  was  held,  becomes  a  good-faith 
holder  to  the  extent  of  the  money  advanced  by 
him  on  the  faith  of  the  note.  Farwell  v.  Im- 
porters ft  T.  Nat.  Bank,  90  N.  Y.  483. 

So,  where  a  note  Is  given  upon  an  express 
agreement  between  the  parties  that  It  should  be 
negotiated  and  Its  proceeds  applied  for  a  par- 
ticular purpose,  and  the  payee  before  maturity 
of  the  note  borrows  money  thereon  using  It  as 
collateral  security,  the  pledgee  taking  without 
notice  of  the  agreement  becomes  a  purchaser  for 
value  to  the  extent  of  the  loan  made  by  him, 
and  cannot  be  enjoined  from  telling  the  note 
on  the  ground  of  the  equities  between  the  origi- 
nal parties.     Bond  v.  Wlltsle,  12  Wis.  612. 

And  one  who  takes  the  note  of  a  third  person 
44  K.  7».  A. 


as  collateral  security, not  for  a  pre-existing  debt, 
but  for  a  debt  created  at  the  time,  and  on  the 
faith  thereof  with  no  notice  of  equities,  become5« 
a  bona  fide  holder  for  value,  and  may  recovi^r 
the  amount  of  his  debt  from  the  maker.  Ix>gfln 
V.  Smith,  62  Mo.  455;  St.  Paul  Nat.  Dank  v. 
Cannon,  46  Minn.  95. 

So,  an  Indorsee  of  a  note  before  maturity  ns 
collateral  security  for  moneys  advanctul  or 
agreed  to  be  advanced  occupies  the  position  of  :i 
bona  fide  holder,  and  Is  entitled  to  the  protec 
tlon  of  a  purchaser  of  commercial  paper  in  tli;> 
usual  course  of  business  to  the  extent  of  th(> 
moneys  paid  or  advanced  on  the  pledge,  though 
the  instrument  was  of  no  binding  force  as  be- 
tween the  original  parties.  Gammon  v.  Uuse, 
9  III.  App.  557. 

And  one  who  takes  a  note  as  security  for  an 
antecedent  debt,  which  note  was  made  without 
consideration  and  for  the  accommodation  of  the 
payee  and  delivered  to  him  by  the  maker  with- 
out any  restriction  as  to  Its  use,  can  recover  of 
the  maker  thereon,  at  least  to  the  amount  of  the 
debt  It  was  transferred  to  secure,  where  in 
consideration  thereof  he  surrendered  to  the 
payee  other  securities  theretofore  held  for  the 
same  Indebtedness.  Bobbins  v.  Richardson,  2 
Bosw.  248. 

And  the  holder  of  a  note  assigned  before 
maturity  as  collateral  to  secure  a  pre-existing 
debt  may  recover  from  the  maker  the  amount 
of  such  debt  If  It  does  not  exceed  the  amount 
of  the  note,  though  the  maker  may  have  paid 
the  note  of  the  payee.  Vanllew  v.  Second  Nat. 
Bank,  21  111.  App.  126. 

If  a  promissory  note  before  Its  maturity  Is 
pledged  as  collateral  security  for  a  particular 
debt,  and  such  debt  is  afterwards  paid,  the  hold- 
er of  the  collateral  note  has  then  no  rlgbt  to 
collect  It  if  the  person  liable  for  Its  payment 
has  already  paid  It  to  the  pledgeor  who  was  the 
original  payee ;  but  so  long  as  any  portion  of 
the  debt  secured  by  the  collateral  remains  un- 
paid, the  holder  of  the  latter  may  collect  the 
same,  or  at  least  enough  thereof  to  satisfy  what- 
ever may  remain  due  of  the  claim  secured. 
Bank  of  the  University  v.  Tuck,  96  Ga.  456. 

So,  a  note  given  for  the  premium  upon  a 
policy  of  Insurance  Issued  In  violation  of  a  stat- 
ute which  expressly  provides  that  the  company 
making  the  Insutance  shall  not  recover  any 
premium  or  assessment  upon  It,  Is  Invalid  In  the 
hands  of  the  payee,  and  one  who  takes  It  as  col- 
lateral 8«»curlty  for  a  debt  which  had  been  paid 
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pledged  the  said  note  of  this  defendant  for 
the  said  sum  of  $2,392.75  to  said  plaintiff, 
as  collateral  security,  and  not  otherwise; 
and  that  the  same  was  taken  by  the  plaintiff 
as  collateral  security  for  the  said  note  of 
$1,200  of  tlie  said  Mickey,  and  for  no  other 
purpoAe  or  use;  and  that,  as  tliis  defendant 
IS  informed  and  believes,  the  said  Nickey  was 
not  indebted  to  the  plaintiff  at  the  time  of 
the  commencement  of  this  action  in  any 
other  or  greater  sum  than  the  said  $1,200, 
with  the  accrued  interest  thereon,  as  evi- 
denced by  the  said  promissory  note,  for 
which  the  said  note  of  this  defendant  to  said 
Nickey  was  pledged  as  collateral  security  as 
aforesaid,  or  otherwise.  Further  answering 
the  complaint,  the  defendant  alleges  that,  at 
the  same  time  said  note  was  msule  and  de- 
livered by  this  defendant  to  said  Nickey,  the 
defendant  and  said  Nickey  were  copartner:^ 
in  certain  mining  and  other  interests ;  and 
that  said  copartnership  still  exists ;  and  that 
no  settlement  thereof  has  been  made  between 


the  defendant  and  said  Nickey ;  and  that  the 
defendant  has  a  good  and  valid  defense 
against  said  note  of  $2,392.75  to  the  extent 
of  about  $1,200;  and  that,  therefore,  this 
plaintiff  is  not  entitled  to  recover  from  this 
defendant,  on  said  alleged  second  cause  of 
action,  only  the  amount  of  said  $1,200  not 3 
of  said  Nickey,  with  the  interest  accrued 
thereon."  No  replication  was  filed.  The 
plaintiff  bank  moved  for  judgment  on  the 
pleadings  for  the  amount  claimed  in  the  com- 
plaint, on  the  ground  that  the  answer  did  not 
state  a  defense  to  any  cause  of  action  in  the 
complaint.  This  motion  was  granted  by 
the  court,  and  the  judgment  entered  in  favor 
of  pl^iintiff,  and  against  the  defendant,  for 
$4,493.25,  together  with  costs.  The  appeal 
of  the  defendant  is  from  the  judgment. 

Hunt,  J.,  delivered  the  opinion  of  the 
.court : 

In  considering  the  question  presented  by 
this  appeal,  it  must  be  remembered  through- 


obtains  no  groater  rights  than  the  payee  had. 
Boche  V.  Ladd.  1  Allen.  436. 

And  the  fact  that  the  maker  of  a  note  was 
paying  usurious  interest  tu  the  payee  does  not 
render  title  of  the  holder  of  the  note  as  collat- 
eral security  void,  or  destroy  his  right  to  collect 
the  collateral  to  the  extent  of  the  principal  and 
the  legal  Interest  of  the  principal  debt.  Part- 
ridge V.  Williams  Sons,  72  Ga.  807.  And  see 
Say  lor  v.  Danlns.  37  III.  381,  87  Am.  Dec.  250, 
infra,  II. 

And  a  note  based  upon  a  wager  contract  Is  not 
void,  under  Mo.  Rev.  Stat.  8S  5721-23,  5726,  pro- 
viding that  all  notes  where  the  consideration  Is 
money  or  property  won  at  any  gaming  or  gam- 
bling device  or  by  bets  or  wagers,  shall  be  void, 
where  the  note  Is  In  the  hands  of  a  bona  fide 
Indorsee  for  value  as  collateral  security,  so  as 
to  prevent  him  fiom  enforcing  it  to  the  extent 
of  the  amount  of  the  debt  due  him.  Crawford 
V.  Spencer,  92  Mo.  408. 

Nor  win  the  fact  that  a  note  was  transferred 
In  violation  of  the  Massachusetts  statute  pro- 
hibiting the  disposal  of  collateral  security  be- 
fore maturity  of  the  debt  secured  without  au- 
thority, defeat  an  action  against  the  maker  and 
Indoraer.     Gardner  ▼.  Gager.  1  Allen,  502. 

This  note  Is  confined  to  the  question  of  the 
extent  of  the  recovery  of  a  pledgee  on  negoti- 
able .paper  which  the  pledgeor  could  not  collect, 
and  the  general  question  of  the  right  to  recover 
at  all  is  not  intended  to  be  treated.  Decisions 
as  to  whether  one  who  takes  negotiable  paper 
as  collateral  security  for  a  pre-existing  debt  is 
a  bona  fide  bolder  or  not  pertain  to  the  right 
of  recovery  rather  than  the  extent  of  the  recov- 
ery, and  have  therefore  been  omitted.  It  is  to 
be  observed,  however,  that  there  is  a  confilct 
of  authority  on  the  question  whether  one  who 
takes  negotiable  paper  as  collateral  security  for 
a  pre-existing  debt  advancing  no  new  considera- 
tion and  surrendering  no  rights  or  securities,  is 
a  bona  fide  holder,  the  courts  of  a  number  of  the 
states,  beaded  perhaps  by  New  York  and  Mis- 
souri, having  taken  the  position  that  he  Is  not, 
and  under  this  doctrine  It  will  be  seen  that 
If  the  security  was  taken  for  a  pre-existing  debt, 
and  no  new  consideration  was  furnished  or 
rights  or  secnrlties  surrendered,  the  doctrine 
■et  forth  In  this  note  would  not  apply 
as  the  pledgee  would  not  t>e  a  bona 
llde  holder  and  could  not  recover,  either  the  un- 
paid amount  advanced  before  notice,  or  anything 
at  all. 
44  L.  R.  A. 


II.  Limitation  to  unpaid  advances  made  with' 

out  notice. 

While  in  general  the  holder  of  a  negotiable 
note  as  collateral  may  recover  the  entire  amount 
thereof,  holding  tlie  excess  If  it  Is  greater  than 
the  debt  secured  for  the  use  of  the  pledgeor, 
where  the  maker  of  the  instrument  has  a  good 
defense  against  the  pledgeor,  the  pledgee,  hav- 
ing no  notice  of  such  defense,  can  recover  the 
amount  of  the  principal  debt  only.  Union  Nat. 
Bank  v.  Roberts,  45  Wis.  373.  And  see  Ybl- 
LOWSTON'B  Nat.  Bank  v.  Gagnon. 

A  party  receiving  negotiable  paper  as  col- 
lateral security  is  entitled  to  be  protected  as  a 
bona  tide  holder  to  the  same  extent  as  one  who 
becomes  the  absolute  owner,  the  only  difference 
being  that  the  holder  as  collateral  security  is 
restricted  In  his  recovery  to  his  advances  if 
there  are  equities  between  the  original  parties. 
Haydon  v.  Nicoletti.  18  Nev.  290 ;  St.  Paul  Nat. 
Bank  v.  Cannon,  46  Minn.  05 ;  Gammon  v. 
Iluse.  0  III.  App.  557. 

The  rule  affording  full  protection  to  an  in- 
nocent holder  of  negotiable  paper  for  value  be- 
fore maturity  Is  modified  in  Its  application  to 
paper  transferred  as  collateral  security,  and  in 
such  case,  if  as  between  the  original  parties 
there  is  a  defense  on  the  merits,  the  transferee 
is  protected  only  to  the  extent  of  the  amount 
of  the  debt  secured.  Gammon  v.  Huse,  0  III. 
App.  557. 

And  as  against  the  maker  of  a  note  who  has 
a  valid  equitable  defense  to  It  In  the  hands  of 
the  payee.  If  the  latter  pledges  It  as  security  for 
a  debt,  the  pledgee  can  only  be  regarded  as  a 
bona  fide  holder  to  the  extent  of  his  Interest 
at  the  time  he  acquires  the  pledge  or  receives 
notice  of  a  defense  to  It.  Second  Nat.  Bank  v. 
Hemlngray.  34  Ohio  St.  381 ;  Hatcher  v.  Inde- 
pendence Nat.  Bank,  79  Ga.  547. 

And  a  pledgee  of  a  note  as  collateral  security 
can  recover  no  more  against  the  maker  who  has 
a  valid  defense  as  against  the  payee  than  he 
has  paid  value  for,  unless  he  would  be  liable 
over  for  the  difference  between  what  he  has 
thus  paid  and  the  original  amount  of  the  note. 
Bond  V.  FItzpa trick,  8  Grav.  536. 

The  defense  In  an  action  by  the  holder  of  a 
note  as  collateral  security  against  the  maker 
thereof  that  tne  maker  had  a  good  defense 
against  the  payee  and  that  the  holder  Is  there* 
fore  entitled  to  recover  only  the  amount  for 
which  he  held  It  as  security.  Is  allowpd  m  pre- 
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out  that  Uie  single  note  over  wliich  this  con- 
troversy arises — that  is,  the  note  for  $2,392.- 
75 — was  indorsed  to  the  plaintiff  by  Nickey 
simply  as  ooliateral  security  for  a  debt  of 
$1,200,  due  the  bank  by  Nickey.  It  is  upon 
this  note  that  the  plaintiff  maintaiuB  a  right 
to  I'ecover  for  the  lace  thereof  unconditional- 
ly and  in  all  events,  without  reference  to  the 
debt  of  Nickey  intended  to  be  secured  there- 
by. Much  space  in  the  brief  and  argument 
01  the  respondent's  counsel  is  devoted  to  sup- 
porting tne  proposition  that  an  indorsee  of 
a  negotiable  promissory  note,  taking  the  note 
in  good  faith,  as  collateral  security  for  an 
antecedent  debt,  and  with  no  other  considera- 
tion, is  entitled  to  be  regarded  as  a  holder  of 
such  paper  for  value,  and  consequently  unaf- 
fectea  by  an  equitable  and  valid  defense  of 
the  maker  against  the  payee.  But  we  do  not 
understand  that  the  appellant  disputes  that 
ffeneral  proposition  of  law.  Ever  since  the 
decision  of  the  Supreme  Court  of  the  United 
States  in  the  case  of  Brooklyn  City  d  N,  li. 


Co,  V.  National  Bank  of  the  Republic,  102 
U.  S.  14,  26  L.  ed.  61,  reaffirming  the  doctriiii! 
established  by  that  court  in  Simft  v.  Tyson, 
IG  Pet.  1,  10  L.  ed.  865,  and  reviewing  ihxi 
English  and  American  authorities  ait  lengtli, 
it  may  be  affirmed  as  a  result  of  the  best 
cases  that  the  transfer  of  negotiable  paper 
before  ma^turitv  as  oollateral  for  a  pre-exist- 
ing debt  merely,  without  other  circumstan- 
ces, *'if  the  paper  be  so  indorsed  that  t)ie 
holder  becomes  a  party  to  the  instrument,  al- 
though the  transfer  is  without  express  agree 
ment  by  the  creditor  for  indulgence,"  is  with- 
in the  usual  course  of  conunercial  busine<is, 
as  much  as  would  be  its  transfer  in  payment 
of  such  debt  "In  either  case,"  said  Justice 
Harlan,  ''the  bona  fide  holder  is  unaffectcl 
by  equitios  or  defenses  between  prior  partie>. 
of  wnich  he  had  no  notice."  Applying  the 
principle  just  stated  to  the  pleadings  in  the 
case  before  us,  we  find  that  the  indorsemeni 
of  the  note  by  Nickey  to  the  bank,  as  a 
collateral  security  for  his  own  pre-existing 


▼ent  cl realty  of  action.  Steere  v.  Benson,  2 
111.  App.  560. 

And  the  recovery  In  an  action  by  a  holder 
of  a  note  as  collateral  security  for  moneys  ad- 
vanced against  the  maker  thereof  who  had  a 
good  defense  as  against  the  payee  is  limited  to 
tile  amount  of  the  Indebtedness  which  the  note 
is  held  to  secure.  Steere  v.  Benson,  2  III.  App. 
S60 ;  Brown  v.  Callaway.  41  Ark.  418 ;  Hatcher 
▼.  Independence  Nat.  Bank,  79  Ga.  547;  Mait- 
land  V.  Citizens'  Nat.  Bank.  40  Md.  540,  17  Am. 
Rep.  620 ;  New  England  Trust  Co.  v.  New  York 
Belting  &  Pkg.  Co.  166  Mass.  42 ;  St.  Paul  Nat 
Bank  v.  Cannon,  46  Minn.  95;  Grant  v.  Kid- 
well,  30  Mo.  455 ;  Barmby  v.  Wolfe,  44  Neb.  77 ; 
Haas  V.  Bank  of  Commerce,  41  Neb.  754 ;  Kelly 
V.  Ferguson,  46  How.  Pr.  411 ;  Farmers'  State 
Bank  ▼.  Blevins.  46  Kan.  536. 

Thus,  one  who  holds  promissory  notes  as- 
signed to  him  as  collateral  security  Is  a  holder 
for  a  valuable  consideration,  but  can  recover 
thereon  against  the  mnker  no  more  than  the 
debt  actually  due  him,  where  payment  had 
previously  been  made  to  the  payee.  Valette  v. 
Mason,  1  Ind.  289 ;  Mayo  v.  Moore,  28  111.  428. 

And  a  plea  ^y  the  defendant  in  an  action  up- 
on a  note  by  a  holder  thereof  as  collateral  se- 
curity against  the  maker  thereof,  alleging  that 
the  plaintiff  took  the  note  sued  on  as  collateral 
security  for  an  indebtedness  of  the  payee,  all 
of  which  had  been  paid  off  except  a  stated 
amount,  should  not  be  stricken  out,  where  there 
are  other  allegations  setting  up  a  good  defense 
as  against  the  original  payee.  Hatcher  v.  In- 
dependence Nat.  Bank,  79  Ga.  547. 

And  proof  that  an  assignor  of  a  note  as  col- 
lateral security,  while  the  holder  thereof,  had 
received  moneys  applicable  to  Its  payment,  and 
that  after  he  assigned  the  note  he  declared  that 
the  note  was  fully  paid,  is  strong,  if  not  con- 
clusive, evidence  against  him  In  an  action  by 
the  pledgee  against  the  maker,  that  he  had  no 
longer  any  interest  in  the  note,  and  could  claim 
no  surplus  of  the  pledgee  so  as  to  warrant  the 
pledgee  In  recovering  a  greater  amount  than  his 
own  debt.      Bond  v.  Fltipatrick,  8  Gray,  536. 

So,  a  creditor  to  whom  a  note  tainted  with 
usury  is  assigned  by  the  payee  as  collateral  se- 
curity for  a  pre-existing  debt  is  a  holder  for  a 
valuable  consideration,  and  may  recover  there- 
on, but  only  to  the  extent  of  the  debt  due  him ; 
as  to  the  residue  the  same  defense  may  be  made 
as  though  the  note  had  not  been  assigned.  Say- 
lor  V.  Daniels,  87  Am.  Dec.  250,  87  111.  331. 

And  a  note  given  under  threats  of  prosecu- 
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tlon  In  settlement  of  a  pretended  claim  for  dam- 
ages when  no  real  claim  existed,  and  which  was 
In  reality  without  any  consideration  whatever 
to  support  it,  is  invalid  as  between  the  parties 
thereto,  and  where  afterwards  and  before  ma- 
turity It  Is  pledged  as  security  for  a  debt  of  the 
pledgeor,  the  recovery  thereon  will  be  limited  to 
the  amount  of  the  indebtedness  of  the  innocent 
pledgee  with  Interest.  Bell  v.  Bean.  75  Cal. 
86. 

So,  one  who  takes  a  note  as  collateral  security 
for  a  larger  indebtedness  with  knowledge  that 
the  pledgee  had  received  it  from  the  maker  with 
authority  to  use  it  as  collateral  for  a  specified 
indebtedness,  but  that  he  exceeded  his  authorfty 
by  the  pledge,  can  only  recover  thereon  to  the 
extent  that  the  pledgeor  was  authorised  to  pledge 
the  note.  Maltland  v.  Citizens'  Nat.  Bank,  40 
Md.  540.  17  Am.  Rep.  620. 

And  while  the  fact  that  a  note  was  indorsed 
for  the  accommodation  of  the  maker  and  in- 
trusted to  him  for  a  special  purpose,  and  that 
In  violation  of  that  trust  It  was  negotiated  to 
another  who  gave  no  value  and  knew  of  Its 
fraudulent  use.  Is  no  defense  in  an  action  there- 
on by  one  to  whom  It  was  afterwards  Indorsed 
for  value  as  collateral  security,  such  Indoraee 
can  only  recover  thereon  the  amount  for  which 
he  took  the  note  as  collateral  security.  Chico- 
pee  Bank  v.  Chapln,  8  Met.  40. 

So,  the  plaintiff  in  an  action  on  a  negotiable 
note  which  he  holds  by  assignment  before  due 
as  collateral  security  for  a  loan  made  by  him 
to  an  insolvent  payee  against  whom  the  maker 
holds  an  equitable  set-off  to  the  note  will  be 
limited  In  his  recovery  against  the  maker  to  the 
amount  of  the  debt  which  the  note  secures. 
Second  Nat.  Bank  v.  Hemingray,  84  Ohio  St. 
381. 

And  one  to  whom  notes  on  which  the  payee 
could  maintain  no  action  are  indorsed  without 
notice  In  trust  as  collateral  security  for  the 
payment  of  certain  debts  of  the  payee  can  re- 
cover in  a  suit  upon  the  notes  only  the  amount 
actually  due  from  the  payee  to  such  creditors 
after  deducting  any  debts  due  from  them 
to  him.     Williams  v.  Cheney,  S.Gray,  215. 

And  a  bank  taking  a  note  from  another  bank 
as  collateral  security  for  an  indebtedness  due  It 
is  only  entitled  to  recover  of  the  maker  of  the 
note  thereon  to  the  extent  of  the  unpaid  portion 
of  the  Indebtedness  for  which  the  note  was 
pledged,  where  the  payee  bank  obtained  it  from 
the  maker  by  fraud.  Haas  t.  Bank  of  Com- 
merce, 41  Neb.  754. 
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debt,  wae  upon  a  sufficiently  valuable  con- 
sideration for  the  transfer  to  bring  the  case 
within  the  rule  which  protects  the  holder  of 
negotiable  paper,  and  entitles  the  bank  to 
the  full  benefit  of  the  security.  And  we  now 
are  brought  to  the  real  question  raised  by.  the 
appellant,  but  which  has  to  some  extent  been 
lost  sight  of  by  the  respondent. 

The  facts  pleaded  show  that  Nickey  only 
owed  the  bank  $1,200  and  interest  at  the 
time  he  transfernMl  the  Gagnon  note  for 
i^2,392.76  to  it  as  collateral  security,  and 
that  the  defendant,  who  was  the  original 
maker  of  the  note,  has  an  equitable  daim 
against  Nickey,  growing  out  of  some  partner- 
ship relations  Uiat  existed  between  taem. 
The  question,  therefore,  is  not  whether  the 
bank  IS  a  bona  fide  holder  at  all,  but  to  what 
extent  is  it  to  be  regarded  as  a  bona  fide 
holder  for  value,  and  how  much  may  it  re- 
ociver  upon  such  note  delivered  to  it  as  collat- 
eral security  only?  The  degree  of  protec- 
tion to  which  the  bank  is  justly  entitled  is, 


in  our  opinion,  controlled  by  the  amount  of 
the  pre-existing  debt  of  the  payee  of  the 
note  to  the  bazSc,  or  the  extent  of  the  obliga- 
tion to  secure  which  the  note  was  passed  as 
collateral.  Daniel  on  Negotiable  Instru- 
ments, S  832a,  expresses  the  rule  in  this 
language:  "When  it  appears  that  the  bill 
or  note  was  acquired  by  tne  holder  as  collat- 
eral security  for  a  debt,  and  he  is  deemed  en- 
titled to  recover  upon  it,  he  is  still  limited 
to  the  amount  of  the  debt  which  it  secures, 
if  there  be  a  valid  defense  against  his  trans* 
ferrer  being  regarded  as,  at  all  events,  a 
bona  fide  holder,  and  entitled  to  stand  upon 
a  better  footing  only  pro  tanio.  Thus,  such 
a  holder  could  recover  against  an  accom- 
modation party  no  more  than  the  considera- 
tion actually  advanced;  but,  in  the  absence 
of  proof,  he  will  be  deemed  to  have  advanced 
the  full  amount  of  the  paper."  The  pledgee 
of  the  note  is  fully  protected  against  loss  oy 
its  right  to  recover  the  full  amount  of  the 
debt  due  to  it  by  the  payee.     Its  rights  are 


And  a  bank  which  in  good  faith  and  wlthont 
abtlce  takes  from  a  broker  as  collateral  secorlty 
(or  his  Indebtedness  an  anmatnred  promissory 
note  delivered  to  him  by  the  maker,  when  it 
holds  other  notes  pledged  to  It  by  the  broker, 
and  afterwards  receivee  from  a  payment  of 
most  of  such  notes  a  sum  more  than  sufficient  to 
pay  the  broker's  debt  to  the  bank,  cannot  main- 
tain an  action  against  the  maker  for 
the  benefit  of  the  makers  of  the  other 
notes,  where  they  had  not  requested  or 
consented  to  the  bringing  of  such  action,  the 
remedy  being  by  a  bill  In  equity  for  contribu- 
tion. New  England  Trust  Co.  v.  New  York 
Belting  &  Pkg.  Co.  166  Mass.  42. 

So,  a  bank  taking  a  note  from  the  payee  as 
eollateral  security  for  an  Indebtedness  without 
knowledge  of  any  defense  thereto,  but  to  which 
the  makers  had  a  good  and  valid  defense  as 
against  the  payee,  is  entitled  to  recover  thereon 
the  amount  of  the  balance  for  which  the  note 
was  delivered  as  security,  but  the  makers  of 
the  note  are  entitled  to  the  balance  of  the 
amount  due  thereon.  Bank  of  Claflin  v.  Bow- 
llnson.  2  Kan.  App.  82. 

And  a  note,  given  for  an  indebtedness  which 
the  payee  had  expressly  covenanted  to  assume 
and  to  protect  the  maker  against  can  be  re- 
covered upon  by  one  who  takes  it  from  the  payee 
before  maturity  as  collateral  for  money  ad- 
vanced and  agreed  to  be  advanced  only  to  the 
extent  oi  the  moneys  paid  or  advanced  thereon. 
•Gammon  v.  Huse,  9  111.  App.  557. 

And  while  one  to  whom  a  promissory  note 
has  been  transferred  before  due  as  collateral  se- 
curity for  indorsements  to  be  made  by  him, 
which  are  afterwards  made,  and  who  takes  it 
wlthont  notice  of  a  defense  existing  against  It 
In  the  hands  of  the  person  from  whom  he  re- 
ceived It,  is  entitled  to  be  treated  as  a  bona  fide 
holder  In  the  commercial  sense,  where  such 
a  defense  exists,  he  can  recover  only  what  is 
due  on  the  Indorsements  against  which  It  was 
designed  to  secure  him.  Williams  v.  Smith,  2 
Hill,  801. 

And  a  pledgee  of  a  note  which  was  community 
property  of  a  husband  and  wife,  which  was 
transferred  by  the  husband  to  the  wife  for  a 
purpose  not  authorised  by  law  and  pledged  by 
the  wife  for  an  amount  less  than  half  of  that 
for  which  the  note  was  given,  cannot  deprive 
the  maker  of  all  equitable  defenses  against  the 
payee  who  would  remain  a  part  owner  thereof. 
Lacrolz  v.  Derbigny,  18  La.  Ann.  27. 

One  who  takes  a  negotiable  note  by  Indorse- 
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meat  before  maturity  as  collateral  security  In 
consideration  of  a  new  credit  given  takes  It 
free  from  all  equitable  defenses  between  the 
original  parties,  and  a  payment  afterwards 
made  oy  the  maker  to  the  payee  is  no  defense 
to  a  suit  by  the  pledgee ;  he  Is  entitled  neverthe- 
less to  recover  to  the  extent  of  the  balance  due 
him  with  Interest,  but  no  more,  the  payments 
made  to  the  payee  who  would  be  entitled  to  the 
surplus  being  good  as  against  him.  Sawyer 
V.  Moran,  8  Tenn.  Ch.  85. 

So,  evidence  tending  to  show  that  the  maker 
of  a  note  Is  not  liable  thereon  to  the  payee  Is 
admissible  In  an  action  brought  by  a  holder 
thereof  as  collateral  security  against  the  maker, 
as  such  holder  is  not  protected  except  as  to  the 
amount  of  the  debt  secured.  Gammon  v.  Huse, 
9  111.  App.  557;  Steers  v.  Benson,  2  III.  App. 
560. 

And  evidence  that  the  assignor  of  a  note  as 
collateral  se:urity  while  holding  It  received 
money  towards  Its  payment  and  after  assigning 
It  declared  that  It  was  paid  is  competent  in  an 
action  by  the  pledgee  against  the  maker  to  pre- 
vent a  recovery  of  a  greater  amount  than  the 
pledgee's  own  debt.  Bond  v.  Fitspatrlck,  8 
Gray,  536,  4  Gray.  89. 

And  the  true  consideration,  and  the  indentlty, 
and  nature,  and  amount  of  a  promissory  note 
given  as  collateral  security,  are  admissible  in 
evidence  In  an  action  thereon,  where  the  note 
contains  on  its  face  a  memorandum  that  It  Is 
to  be  used  as  collateral  security  to  other  debts, 
and  It  is  competent  in  an  action  thereon  to 
show  the  true  consideration,  and  the  Identity, 
nature,  and  amount  of  the  demand  to  which  It 
Is  collateral.  Garton  v.  Union  City  Nat.  Bank, 
34  Mich.  279. 

So,  a  pledgee  of  a  note  taken  before  due  as  col- 
lateral security  for  a  loan  made  by  him  to  the 
Insolvent  payees  against  whom  the  maker  holds 
an  equitable  set-off  to  the  note  cannot  recover 
in  addition  to  the  amount  of  the  debt  secured  by 
the  note,  the  attorney's  tees  for  prosecuting  the 
action.  Second  Nat.  Bank  v.  Hemlngray,  84 
Ohio  St.  381. 

And  one  who  takes  a  note  as  collateral  se- 
curity, and  has  odvanced  only  a  part  of  the 
agreed  amount  thereon  when  he  learns  of  its 
Invalidity  as  between  the  original  parties,  can- 
not recover  for  any  further  payments  or  ad- 
vances made  after  acouirlng  such  knowledge. 
New  England  Trust  Co.  v.  New  York  Belting  & 
Pkg.  Co.  166  Mass.  42. 

And  where  a  note  Is  indorsed  by  the  payee 
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preserved,  which  is  all   it  may  reasonably 
ask. 

This  general  principle  was  recognized  over 
fifty  years  ago  in  tne  case  of  Williams  v. 
Smith,  2  Hill,  301,  where  the  court,  after  de- 
claring ithat  a  person  to  whom  a  promissory 
note  was  tranfiferred  before  due  as  collateral 
security  for  indorsements  to  be  made  to  him, 
which  were  afterwards  made,  and  who  took 
the  note  without  notice  of  a  defense  existing 

X'net  it  in  the  hands  of  the  person  from 
m  he  received  it,  was  entitled  to  be  treat- 
ed as  a  bona  fide  holder,  decided,  however, 
that,  inasmuch  as  the  person  who  took  the 
note  received  it  as  collateral  security,  he 
could  recover  no  more  than  the  amount  re- 
mainvng  due  on  the  principal  demand.  This 
doctrine  was  followed  in  the  early  case  of 
VaUtie  v.  Mason,  Smith  (Ind.)  89.  That 
was  an  action  in  assumpsit  by  an  assignee 
against  the  makers  of  a  promissory  note. 
The  defendants  pleaded  that  the  note  was  as- 
signed to  the  plaintiff  only  as  collateral  se- 


curity for  certain  money  lent  and  advanced 
to  the  payee.  It  was  decided,  as  in  the  casi> 
of  Williams  v.  Smith,  cited  above,  tnat  tlu' 
holder  of  commercial  paper  assigned  u> 
collateral  security  is  entitled  to  be  regarded 
as  a  holder  for  a  valuable  consideration,  an: I 
is  not  bound  by  canities  existing  between  thtr 
payee  and  the  makers  which  would  interfere 
with  the  collection  of  his  debt,  but  that  in  a 
suit  on  such  papei'  the  holder  is  not  entitle.! 
to  recover  more  than  the  debt  actually  due 
to  him,  if  any  part  of  it  has  been  previously 
paid,  or  if  there  is  no  good  consideration  as 
between  the  original  parties.  Chief  Justice 
Shaw,  in  Stoddard  v.  Kimball,  6  Cush.  4GQ, 
briefly  discussed  the  question  of  what  amount 
the  holder  of  a  promissory  note,  as  indorsee, 
had  a  right  to  recover  of  Uie  maker  where  the 
note  was  negotiated  to  the  plaintiff  as  collat- 
eral security  for  a  debt  due  to  him.  He  was 
of  the  opinion  that  the  plaintiff,  havin<r 
taken  the  note  to  secure  a  pre-existing  debt 
of  a  less  amount,  was  holder  for  value  in  hU 


to  another  as  security  for  advances,  and  the 
pledgee  makes  advances,  some  before  and  some 
after  receiving  notice  that  the  maker  of  the 
note  had  an  equitable  set-off  to  It,  It  will  stand 
as  security  for,  and  the  pledgee  can  recover, 
only  the  advances  made  before  the  notice.  Karr 
V.  Cowen,  17  N.  C.  (2  Dev.  Bq.)  356. 

So,  one  with  whom  bills  of  exchange  accepted 
by  a  bankrupt  are  deposited  as  collateral  se- 
corlty  for  a  debt  due  him  from  the  drawer  of 
the  bills  may  prove  the  whole  amount  of  the 
bills  against  the  bankrupt,  but  cannot  receive 
more  than  Is  due.  Ea  parte  Phillpps,  1  Mont 
D.  h  DeG.  232. 

And  a  pledgee  of  bonds  of  a  railroad  com- 
pany pledged  by  the  company  who  still  holds 
them,  is  entitled  to  recover  of  the  company 
thereon  no  more  than  the  amount  secured  by 
the  pledge.     Jesup  v.  City  Bank,  14  Wis.  332. 

And  the  fact  that  the  declaration  In  an  ac- 
tion by  the  holder  of  a  note  as  collateral  se- 
curity against  the  maker  claimed  the  whole  of 
the  note,  does  not  prevent  a  recovery  pro  tanto 
for  so  much  as  the  holder  is  entitled  to  receive, 
where  the  maker  had  a  valid  defense  as  against 
the  payee.  Vanliew  v.  Second  Nat.  Bank,  21 
111.  App.  120. 

So,  a  sub-pledgee  of  commercial  paper  with 
knowledge  that  the  party  through  whom  he  re- 
ceived It  held  ic  simply  as  a  pledge  can  only 
recover,  in  an  action  against  the  maker  thereof 
in  which  fraud  and  failure  of  consideration  as 
between  the  original  parties  is  claimed,  the 
amount  due  from  the  pledgeor  to  the  original 
pledgee,  even  though  the  evidence  establish  au- 
thority on  the  part  of  such  pledgee  to  Indorse 
the  notes  in  the  corporate  name  of  the  pledgeor. 
Security  Bank  v.  KIngsland,  5  N.  Dak.  263. 

But  one  who  purchases  negotiable  bonds  from 
a  bank  to  which  they  had  been  pledged  as  coN 
lateral  security  for  a  loan  by  paying  the  loan 
to  the  bank  and  applying  the  excess  of  the 
amount  in  satisfaction  of  a  precedent  debt  due 
the  purchaser  from  the  pledgeor  before  maturity 
can  recover  the  full  amount  of  the  security 
against  the  maker,  onless  personally  chargeable^, 
with  fraud  In  the  purchase  though  he  may  have 
paid  less  than  their  proper  value  whatever  may 
have  been  their  origiual  infirmities.  Cromwell 
V.  Sac  county,  96  U.  S.  61,  24  L.  ed.  681. 

And  an  instruction  in  an  action  by  the  holder 
of  a  note  which  had  been  transferred  to  him 
by  the  pledgee  thereof  to  find  a  verdict  for  the 
amount  appearing  to  be  due  on  the  note,  is  not 
error  where  the  execution  and  transfer  of  the 
41  L.  H.  A. 


note  were  admitted,  and  there  was  no  evidence 
of  notice  on  the  part  of  the  holder  of  any  de- 
fense of  the  maker  as  against  the  payee  or 
pledgee.     Cook  v.  Norwood.  106  111.  558. 

It  is  only  where  the  plaintiff  in  an  action  on 
a  note  transferred  as  collateral  security  pre- 
vails merely  because  he  Is  an  innocent  holder 
that  he  recovers  simply  the  amount  pledged,  and 
where  he  recovers  because  a  defense  against  the 
original  payee  Is  not  established  he  recovers  the 
full  amount  of  the  note.  Barmby  v.  Wolfe.  44 
Neb.  77 :  Haas  v.  Bank  of  Commerce,  41  Neb. 
754. 

And  a  bank  taking  a  negotiable  note  as  col- 
lateral security  is  not  obliged  to  notify  the 
maker  of  the  assignment  in  order  to  protect  it- 
self from  anypaymentor  equities  existing  or  sub- 
sequently arising  in  his  favor  against  the  payee, 
but  if  payments  are  made  to  the  payees  t>eyoDd 
the  bank's  loan  they  will  be  operative  to  pre- 
vent any  recovery  by  the  banic  against  the  maker 
beyond  the  amount  of  such  loan  with  Interest. 
Haydon  v.  NIcoletti,  18  Nev.  290. 

So,  a  pledgee  of  a  promissory  note  who  ac- 
quiesces in  the  prosecution  of  an  action  by  the 
pledgeor  against  the  maker  to  recover  on  the 
note,  and  lends  his  aid  by  voluntarily  allowing 
the  pledgeor  to  produce  the  note  at  the  trial 
as  evidence  of  his  right  to  recover,  will  be  con- 
cluded by  the  result  of  the  action,  so  that  if 
the  defense  of  payment  Is  successfully  made 
the  payee  cannot  subsequently  recover  against 
the  maker  In  an  action  prosecuted  by  him.  St. 
Paul  Nat.  Bank  v.  Cannon,  46  Minn.  95. 

A  pledgee  of  a  note  as  collateral  security  la 
not  bound  to  make  Inquiry  as  to  the  extent  of 
authority  of  the  pledgeor  to  pledge,  however, 
and  mere  negllTence,  howe\er  gross,  not  amount- 
ing to  wilful  or  fraudulent  blindness,  will  not 
reduce  the  amornt  of  bis  recovery  to  the 
amount  authorized,  where  the  authority  was  to 
pledge  for  u  specified  indebtedness,  and  the 
pledgeor  exceeded  his  authority.  Maltland  v. 
Citizens'  Nat.  Bank,  40  Md.  540.  17  Am.  Uep. 
620. 

To  Justify  the  reduction  of  the  recovery  by  a 
pledgee  of  a  note  as  collateral  security  which 
was  pledged  to  him  for  a  larger  amount  than 
was  authorized  by  the  maker  thereof  to  the 
amount  authorized,  the  proof  should  be  such  as 
would  Justify  the  conclusion  that  the  pledgee 
had  actual  knowledge  of  the  limited  authority 
given.     Ibid. 

And  the  question  whether  the  pledgee  of  a 
note  as  collateral  security  had  knowledge  that 
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own  richt  only  to  the  amount  of  the  debt  due 
him.  In  Younga  v.  Lee,  18  Barb.  187,  it  was 
also  decided  that  the  bona  fide  purchaser  and 
holder  of  a  note  was  entitled  to  recover  the 
amount  paid  for  it,  "with  interest  and  no 
more."  Colebrooke,  Collateral  Securities,  §  92, 
cited  several  of  the  cases  just  referred  to,  and 
deduces  the  following  text  from  them: 
"Where  negotiable  promissory  notes,  pledged 
as  collateral  security,  are  accommodation 
paper,  without  consideration,  or  subject  to 
an  equitable  set-off,  or,  in  cases  of  misappro- 
priation as  between  the  makers  and  payees 
and  indorsers  thereof,  and  the  colkuteral  se- 
curHies  are  of  greater  amount  than  the  loan 
represented  by  the  principal  evidence  of  in- 
debtedness, the  recovery  of  the  pledgee 
against  the  makers  upon  an  action  thereon  is 
limited  to  the  amount  of  his  advances.  The 
pledgee  in  such  cases  of  fraud  is  a  holder  for 
value  of  the  collateral  note,  as  againet  the 
makers  of  such  paper,  to  the  extent  only  of 
his  interest  at  the  time  he  acquires  the  title 


or  has  notice  of  the  defenses  to  it/'  This 
doctrine  is  also  followed  in  Mechanics'  d  7\ 
Bank  v.  Bamett,  27  La.  Ann.  177.  In 
Fisher  v.  Fisher,  98  Mass.  303,  the  court  af- 
firmed the  case  of  Stoddard  v.  Kimball,  here- 
tofore cited,  and  held  that  where  the  evidence 
established  the  fact  that  the  plaintiffs  re- 
ceived the  note  from  the  holder  before  itn 
maturity  without  any  knowledge  of  the  cir- 
cumstances under  which  the  defendants  had 
delivered  it  to  the  payee,  or  the  purpose  for 
which  the  latter  delivered  it  to  the  holder, 
and  where  it  was  shown  that  it  was  held  by 
the  plaintiffs  as  collateral  security  for  a 
valid  debt  due  from  the  holder  to  them,  plain- 
tiffs, ae  bona  fide  holders  for  value  and  with- 
out notice,  could  recover  "to  the  extent  of 
their  debt  for  which  the  note  was  pledged  as 
collateral  security.  In  Huff  v.  Wagner,  63 
Barb.  215,  the  court  sustained  the  principle 
that  "a  bona  fide  holder  of  commercial  paper, 
to  w4iich,  as  between  the  maker  and  payee, 
there  is  a  good  defense,  is  entitled  to  be  pro- 


the  pledgeor  was  only  authorized  to  pledge  It 
for  a  smaller  amount  which  would  limit  his  re- 
covery thereon  to  the  amount  authorized,  Is  one 
of  fact  for  the  Jury.     Ibid. 

So.  a  pledgee  of  a  promissory  note  payable  to 
a  bank,  which  the  payee  o greed  to  use  only  for 
the  purpose  of  showing  its  assets,  but  which  was 
pledged,  with  a  number  of  other  notes,  as  col- 
lateral security,  after  which  the  bank  failed, 
may  sne  the  maker  thereon  notwithstanding  the 
fact  that  a  receiver  of  the  bank  had  paid  a  part 
of  Its  indebtedness  to  the  pledgee,  and  the 
amount  which  would  be  recovered  by  the  pledgee 
over  and  above  the  sum  necessary  to  discharge 
the  Indebtedness  due  It  would  be  held  In  trust 
for  the  receiver.  Jacksoo  v.  Chemical  Nat. 
Bank  (Tex.  Civ.  App.)  46  8.  W.  296. 

in.  AppHoation  to  accommodation  paper. 

The  rules  above  laid  down  have  usually  been 
applied  to  pledges  of  accommodation  paper, 
though  there  seem  to  have  been  some  exceptions. 

Thus,  where  one  man  gives  to  another  an 
accommodation  note  it  will  be  good  against  the 
maker  In  the  hands  of  a  third  person  though 
passed  to  him  as  security  for  a  pre-existing  debt, 
and  though  it  was  procured  In  bad  faith,  the  re- 
covet  y  being  at  least  the  amount  he  actually 
paid  or  pledged  to  the  payee  on  the  faith  of 
the  paper.  Beckhaus  v.  Commercial  Nat.  Bank 
(Pa.)  12  Atl.  72. 

Though  accommodation  paper  pledged  by  the 
payee  as  collateral  security  cannot  be  enforced 
against  the  accommodation  maker  for  any 
amount  beyond  that  for  which  it  was  pledged. 
Mechanics*  &  T.  Bank  v.  Livingston,  4  Misc. 
257;  Duncan  v.  Gilbert,  29  N.  J.  L.  621;  All- 
aire V.  Hartshome.  21  N.  J.  L.  665,  47  Am.  Dec. 
175 ;  Handy  v.  Sibley,  46  Ohio  St.  9 ;  Wiffen  v. 
Roberts,  1  Esp.  261. 

In  Allaire  v.  Hartshome.  21  N.  J.  L.  665, 
47  Am.  Dec  175.  supr-i,  Williams  v.  Smith, 
2  Hill.  301,  supra,  II.,  was  distinguished  upon 
the  ground  that  in  that  case  the  action  was 
brought  both  against  the  makers  and  indorsers, 
while  In  this  the  payee  is  not  a  party  to  the  suit, 
and  It  Is  objected  that  his  rights  as  against  the 
maker  should  not  be  concluded  in  a  suit  to 
which  he  was  not  a  party. 

So,  the  fact  that  a  note  waa  Indorsed  for  the 
accommodation  of  the  maker,  and  delivered  to 
him  for  the  sole  purpose  of  taking  up  another 
note  made  by  the  same  parties,  also  indorsed  for 
accommodation.  Is  not  a  defense  in  an  action 
44  A^  jv«  A. 


by  one  who  took  It  for  value  and  before  matur- 
ity as  collateral  security  for  a  pre-existing  debt, 
but  he  can  be  considered  as  a  holder  for  value 
and  as  entitled  to  recover  only  to  the  amount 
necessary  to  reimburse  him  for  his  advances  on 
It.  Stoddard  v.  Kimball,  4  Cush.  604.  6  Cush. 
469. 

And  a  bank  taking  an  accommodation  note  as 
a  pledge  with  knowledge  that  It  was  an  accom- 
modation note  can  recover  thereon  against  the 
maker  of  the  note  no  more  than  the  amount 
for  which  the  pledge  was  given,  and  It  will  not 
be  deemed  to  cover  over-drafts  by  the  pledgee  in 
the  absence  of  an  express  a/nreement  to  that  ef- 
fect. Mechanics'  &  T.  Bank  v.  Barnett.  27  La. 
Ann.  177. 

And  while  a  pledgee  In  good  faith  and  for 
value  of  promissory  notes  transferred  to  him 
before  maturity  can  prove  them  for  their  full 
amount  against  the  assets  in  bankruptcy  of  the 
promisors,  though  the  pledgeor  bad  only  bor- 
rowed the  name,  in  such  case  the  pledgee  proves 
for  the  whole  amount  but  receives  dividends 
only  to  the  extent  of  the  debts  for  which  he 
holds  the  security.  E»  parte  Kelty,  1  Low. 
Dec.  394. 

And  the  same  rule  was  applied  to  the  holder 
of  a  bill  of  exchange  accepted  for  the  accommo- 
dation of  the  drawer  pledged  to  him  as  secur- 
ity for  a  debt  due  him,  less  in  amount  than  the 
bill,  in  Ew  parte  Newton,  L.  R.  16  Ch.  Div.  330. 

So.  bankers  taking  a  bill  from  the  drawer 
for  value  which  bad  been  accepted  for  bis  ac- 
commodation of  wblch  the  bank  had  knowledge, 
after  which  the  drawer  becomes  bankrupt,  can- 
not recover  of  the  acceptor  more  than  the 
amount  of  the  balance  as  between  them  and  the 
drawer  at  the  time  of  the  bankruptcy.  Jones 
V.  Hibbert,  2  Starkle.  351. 

And  an  accomn*odation  note  executed  for  the 
purpose  of  being  used  by  the  payee  as  collateral 
security  and  indorsed  by  him  for  that  purpose 
after  maturity,  which  was  afterwards  sold  by 
an  Indorsee  to  satisfy  an  unpaid  balance  of  his 
debts,  can  be  enforced  by  the  purchaser  only  to 
the  extent  that  the  first  Indorser  could  have  en- 
forced It,  the  recovery  being  limited  to  the  un- 
paid portion  of  the  debt  which  it  was  executed 
to  secure.  BMrst  Nat.  Bank  v.  Werst,  52  Iowa, 
684. 

And  where  a  note  is  loaned  by  one  person  to 
another  for  his  accommodation,  and  the  latter 
pledges  It  as  security  for  a  smaller  sum,  and 
the  pledgee  obtains  a  Judgment  against  the  mak- 
er for  the  whole  amount  of  the  note,  which  he 
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tected  onlj^  to  the  extent  of  the  value  which 
he  hae  paad."  The  court  there  further  said : 
"The  protection  of  the  holder  for  value  in 
such  cases,  as  in  other  cases  where  the  law 
protects  bona  fide  purchasers  against  latent 
claims,  is  founded  upon  the  idea  of  protect- 
ing such  bona  fide  purchaser  for  value 
against  any  possible  loss.  And  this  is 
the  precise  reason  why  a  bona  fide  holder  of 
such  paper,  which  has  been  transferred 
to  him  to  secure  an  antecedent  debt,  can- 
not recover  against  the  party  who  has 
been  defrauded;  namely,  that  he  has  lost 
nothing  by  his  reliance  upon  the  face  of  the 
paper.'"  The  supreme  court  of  New  Jersey, 
in  Dnucan  v.  Oilhert,29  N.  J.  L.  621,  followed 
a  like  doctrine,  and  said:  '*It  is  certainly 
true  that  the  holders  of  accommodation  paper, 
a8sijg;ned  as  collateral  security,  can  recover 
against  the  accommodation  maker  and  in- 
dorser  no  more  than  the  consideration  ac- 
tually advanced." 

In  a  very  able  review  of  the  decisions  upon 
the  question  of  whether  a  person  situated  as 
was  the  plaintiff  in  the  case  at  bar  is  entitled 
t»  the  position  of  a  holder  of  negotiable  paper 
for  value,  and  therefore  not  affected  by  the 
defense  of  want  of  consideration  to  the 
maker,  the  court  of  appeals  of  Maryland, 
through  Chief  Ju5^tice  Alvcy,  also  decided 
that  all  the  plaintiff  in  such  a  case  can  re- 
cover is  the  amount  due  on  the  debt  for 
which  the  note  has  been  taken  as  collateral 
security.  "In  such  case/'  said  the  chief 
justice,  "while  the  plaintiff  is  entitled  to  be 
treated  as  a  holder  for  value,  it  is  only  so  to 
the  extent  necessarv  to  protect  the  debts  in- 
tended to  be  flecured."    Maitland  v.  Citizens' 


Nat  Bank,  40  Md.  540,  17  Am.  Bep.  62a 
Tiedeman  on  Commercial  Paper,  §  304,  states 
that,  where  the  pledge  of  a  negotiable  note  is 
made  for  the  purpose  of  securing  the  pay- 
ment of  a  debt,  the  better  rule  is  that  the 
pledgee  can  recover  the  whole  of  the  face  value 
of  the  note,  and  hold  the  balance  over  and 
above  the  amount  of  his  own  claim  as  a  trus- 
tee for  the  pledceor.  It  would  seem,  there- 
fore, as  if  he  took  a  different  view  of  the  law 
from  that  taken  by  Daniel,  although  he  ex- 
pressly states  in  a  subsequent  part  of  his 
text  that  the  pledgee  in  sucm  a  case  is  a  bona 
fide  holder  only  in  respect  to  the  amount  of 
his  claim  against  the  pledgeor;  and,  if  there 
be  a  good  defense  to  an  action  on  the  collat- 
eral by  the  pledgeor,  the  recovery  of  the 
pledgee  is  limited  to  the  amount  of  his  claim 
against  the  pledgeor.  But  we  think  that  if 
the  pledgee  is  to  be  regarded  in  such  a  case 
(as  he  undoubtedly  should  be)  as  a  bona 
fide  holder  only  to  the  amount  of  his  claiui 
a^inst  the  pledgeor,  and  if  he  be  limited  in 
his  recovery  to  the  amount  of  his  claim,  it  is 
most  reasonable  that  the  controversy  over 
the  balance  be  litigated  by  those  directly  in- 
terested, and  that  ordinarily  the  pledgee  i.<^ 
not  to  be  held  as  a  trustee  for  the  pledgeor. 
We  are  aware  that  there  is  a  contradic- 
tion of  opinion  as  to  the  attitude  of  the 
pledgee  who  seeks  to  recover  the  full  amount 
of  the  collateral  where  such  amount  is  in 
excess  of  the  debt  secured  to  him;  but  wc 
are  content  to  adopt  the  rule  sustained  by 
the  decisions  already  cited,  which  limit  his 
recovery  to  the  amount  due  to  him.  In  ad- 
dition to  the  cases  above  cited,  we  may  in- 
clude Steere  v.  Benson,  2  111.  App.  660,   and 


assigns  to  a  third  person.  wHo  In  consldera- 
tloD  thereof  reimburses  the  pledgee.  Inasmuch 
as  the  pledgeor  could  have  recoTered  nothing 
against  the  maker  of  the  note  the  assignee 
stands  m  no  better  position,  and  can  enforce 
it  only  to  the  extent  of  the  sum  advanced  to  re- 
tmburse  the  pledgee.  Blydenburgh  v.  Thayer, 
1  Abb.  App.  Dec.  166. 

So,  a  pledgee  of  a  promissory  note  and  mort- 
gage given  to  secure  It  who  sells  them  under 
special  power  of  sale,  and  purchases  them  him- 
self, does  not  thereby  entitle  himself  to  recover 
upon  a  foreclosure  of  the  equity  of  redemp- 
tion, a  sum  in  excess  of  the  debt  for  which  the 
note  and  mortgage  were  pledged  as  collateral 
security,  where  the  paper  was  accommodation 
paper.     Handy  v.  Sibley,  46  Ohio  St.  0. 

The  question  whether  the  whole  or  only  the 
amount  advanced  can  be  recovered,  however,  has 
been  treated  in  some  of  the  cases  as  depending 
upon  whether  or  not  the  pledgee  had  notice  that 
the  paper  was  accommodation  paper. 

Thus,  while  a  pledgee  of  a  negotiable  note 
can  generally  collect  the  whole  amount  and  ac- 
count to  the  pledgeor  for  the  surplus  over  his 
debt,  where  it  Is  known  to  be  accommodation 
paper,  he  can  recover  of  the  maker  only  the 
amount  of  the  debt  due  him  from  the  pledgeor. 
Atlas  Bank  v.  Doyle,  9  K.  I.  76,  11  Am.  Rep. 
219,  98  Am.  Dec.  868. 

The  maker  of  an  accommodation  note  which 
was  pledged  by  the  payee  to  a  bank  that  had 
knowledge  that  it  was  an  accommodation  note, 
who  offers  to  pay  the  amount  of  the  pledge  but 
refuses  payment  of  the  amount  of  the  note 
pledged,  cannot  be  exonerated  from  interest  and 
costs  where  he  does  not  make  a  formal  tender 
44  L.  R.  A. 


of  the  money  as  required  by  law.  Mechanics' 
&  T.  Bank  v.  Barnett,  27  La.  Ann.  177. 

And  evidence  in  an  action  upon  a  note  show- 
ing a  defense  as  against  the  payees  and  the  first 
assignee,  Is  not  admissible  in  an  action  by  the 
last  assignee  wheie  the  note  which  was  ac- 
commodation paper  was  assigned  as  collateral 
security  to  a  creditor  with  notice,  and  such 
creditor  again  assigned  it  before  maturity  to 
another  without  notice  for  a  sufficient  consid- 
eration.    Cock  V.  Norwood,  106  III.  668. 

In  Berenbroick  v.  Stephens,  8  N.  Y.  Week. 
Dig.  163,  however.  It  was  held  that  a  pledgee 
who  takes  a  mere  accommodation  note  given 
for  the  purpose  of  being  used  as  collateral  secur- 
ity for  a  loan  and  made  payable  to  the  party 
for  whose  accommodation  it  was  given,  may 
bring  suit  thereon  whenever  by  its  terms  it  Is 
due,  whether  the  money  loaned  had  become  due 
and  payable  or  n^t,  and  may  recover  the  whole 
amount  thereof,  though  it  exceeds  the  amount 
loaned. 

And  a  promise  by  a  bank  to  furnish  one  who 
indorsed  negotiable  paper  to  it  with  credit  of 
an  equal  amount  In  Europe,  and  the  Issuing  of 
letters  of  credit  therefor,  is  a  sufficient  consid- 
eration to  render  the  bank  a  bona  fide  holder, 
and  entitle  it  to  recover  the  face  of  the  note 
though  it  was  an  accommodation  note  and  not 
enforceable  as  between  the  original  parties,  and 
the  bank  need  noc  prove  that  it  had  actually 
paid  the  amount  for  which  the  letters  were  Is- 
sued.    Duncan  v.  Gilbert,  29  N.  J.  L.  521. 

IV.  Matters  of  t^rocedure. 

That  the  maker  of  a  note  had  a  valid  defense 
against  the  payee  Is  matter  of  defense  in  an  ac- 
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Second  ?fat.  Bank  v.  Ilemingray,  34  Ohio  St. 
381.  A  recent  case  upon  tliis  subject  is  that 
of  Farmers*  State  Bank  v.  Blevins,  46  Kan. 
536.  There  the  court  stated  the  question 
substantially  as  follows:  In  an  action 
against  the  maker  of  the  notes  which  had 
been  transferred  before  maturity  to  an  in- 
nocent and  bona  fide  holder  as  collateral 
security  for  an  indebtedness  existing  between 
the  payee  of  such  notes  and  the  indorsee,  is 
the  indorsee  entitled  to  recover  against  the 
maker  to  the  full  amount  of  such  collateral 
notes,  where  such  amount  exceeds  the  in- 
d^tedness  which  they  were  transferred  to 
secure,  without  regard  to  an^  defenses  that 
may  exist  between  the  original  parties  to 
such  notes,  or  is  in  such  case  the  right  ol 
the  plaintiff  to  recover  limited  to  the 
amount  of  the  principal  debt?  In  that  case, 
as  in  the  one  before  us,  equitable  defenses 
were  made  by  the  pleadings;  and  it  ap- 
peared that  there  was  a  controversy  between 
the  maker  and  the  payee  of  the  notes,  by 
which  it  appeared  that  the  paper  was  sub- 
ject to  equitable  set-offs  between  the  maker 
and  payee.  The  court  answered  the  ques- 
tion by  holding  "that  the  doctrine  that  the 
pledgee  cannot  recover  more  than  the 
amount  of  the  debt  of  the  pledreor  is  in  ac- 
cord with  natural  justice,'^  and  that,  while 
it  hesitated  to  state  that  as  a  rule,  yet  it 
did  not  think  that  any  other  rule  ought  to 
be  applied  without  great  caution.  We  are 
impressed  with  the  reasoning  in  the  Kansas 
ease,  and  believe  it  correct  m  principle,  as 
well  aa  more  practical,  and  well  founded  by 
the  several  decisions  relied  upon  in  the  opin- 
ion of  that  court  and  the  adaitional  author- 
ities above  referred  to  by  us. 


There  is  another  point  made  by  the  su- 
preme court  of  Kansas  in  their  decision 
which  is  applicable  in  this  case  as  well.  We 
think  that  the  payee  of  the  note,  Nickey, 
ought  to  have  been  made  a  party  to  this  liti- 
gation. Although  the  bank,  under  the  views 
that  we  have  taken  of  the  law  applicable  to 
its  rights,  really  hajB  no  interest  in  the  con- 
troversy between  Nickey  and  Gagnon,  yet 
it  would  be  eminentlv  proper  that  the  whole 
controversy  be  settled  in  tnis  one  action,  and 
that  the  rights  of  all  parties  be  determined. 
As  was  said  by  the  supreme  court  of  Kansas 
in  the  case  above  cited:  "At  the  commence- 
ment of  this  action  to  recover  on  the  notes 
as  pledgee,  the  bank  ought  to  have  made 
Brady  a  party.  He  was  the  payee  of  the 
notes  sued  upon.  He  had  transferred  them 
by  indorsement  to  the  bank,  who  claims  to 
be  an  innocent  holder  for  value.  Even  aft- 
er Blevine  filed  his  answer  setting  up  his 
various  defenses  as  against  Brady,  and  the 
knowledge  of  the  bank  of  these  equitable  de- 
fenses, the  bank,  for  protection  against 
Brady,  ought  to  have  made  Brady  a  party,  as 
it  now  insists  upon  a  recovery  for  the  full 
amount  of  the  notes;  and  yet  it  is  shown 
that  Brady's  pre-existing  indebtedness  to 
the  bank  is  less  than  the  face  of  the  notas 
and  interest.  As  Brady  was  not  a  party 
then,  and  is  not  now,  he  will  not  be  bound 
by  the  decision  of  this  court  on  the  question 
presented." 

We  think  the  case  at  bar  is  one  where  the 
court  might  properly  order  the  payee  of  the 
note  to  be  made  a  party,  and  tha^  in  the 
further  conduct  of  the  case  this  ought  to  be 
done,  provided  the  pleadings  remain  as  they 
are.    It  follows,  therefore,  that  the  motion 


tlon  by  a  holder  as  collateral  security  for  a 
debt  against  the  maker  In  which  It  Is  claimed 
that  he  Is  onl?  entitled  to  recover  the  amount 
of  the  claim  aecnred,  and  special  averments  in 
the  declaration  as  to  the  amount  are  not  re- 
quired. Vanllew  v.  Second  Nat.  Bank,  21  III. 
App.  126. 

And  a  complaint  In  an  action  by  a  pledgee  of 
a  negotiable  note  to  which  a  defense  existed  as 
between  the  original  parties  for  the  recovery  of 
the  advance  thereon  need  not  aver  that  the  note 
was  received  as  collateral  8ecorlty>  and  Is  suf- 
flclent  where  It  alleges  that  the  pledgee  was  the 
owner.     Curtis  v.  Mohr,  18  Wis.  616. 

So.  the  pledgee  of  a  note  to  which  a  defense 
exists  as  between  the  original  parties  may  main- 
tain an  action  for  *he  amount  advanced  by  him 
thereon  in  bis  own  name  without  making  the 
pledgeor  a  party.     Ibid. 

But  see  Tbllowrtonb  Nat.  Bakk  v.  Gagnon. 

And  the  order  of  proof  to  establish  the 
amount  of  advances  In  an  action  by  the  holder 
of  a  note  as  collateral  security  for  advances 
against  the  maker  thereof,  upon  which  the 
maker  had  a  good  defense  as  against  the  payee. 
Is  not  material.  Gammon  v.  Hnse,  9  111.  App. 
657. 

The  presumption  is  that  a  holder  of 
negotiable  paper  as  collaterhl  security  gave  full 
consideration  therefor  and  the  burden  of  over- 
coming this  presumption  rests  with  the  defend- 
ant in  an  action  by  such  holder  against  the 
maker  on  the  note.  Duncan  v.  Gilbert,  29  N. 
J.  L.  621. 

And  the  burden  of  proof  rests  with  the  maker 
of  negotiable  paper  In  an  action  thereon  by  one 
who  had  taken  it  from  the  payee  as  collateral 
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security  for  advances  to  show  the  amount  of 
such  advances.  Gammon  v.  Huse,  9  III.  App. 
667. 

So,  the  burden  of  proof  rests  with  the  maker 
of  a  note  who  h^d  authorised  the  payee  to 
pledge  It  as  collateral  security  for  a  specified 
Indebtedness,  seeking  to  reduce  the  recovery 
thereon  by  a  pledgee  to  the  amount  authorised 
to  establish  that  the  payee  had  pledged  It  for 
a  larger  amount,  and  that  the  pledgeor  had 
knowledge  of  the  extent  of  his  authority. 
Maitland  v.  Citlsens'  Nat  Bank,  40  Md.  640. 
17  Am.  Rep.  620. 

And  where  a  note  was  given  in  consideration 
of  the  postponement  of  the  sale  of  mortgaged 
premises  for  four  months  ana  as  collateral  se- 
curity for  the  mortgage  debt  under  an  agree- 
ment that  If  the  debt  should  be  paid  during 
chat  time,  or  If  the  premises  should  sell  for  an 
amount  sufficient  to  pay  it  with* costs,  the  note 
should  be  void  or  If  it  should  sell  for  a  less  sum 
only  so  much  of  the  note  should  be  collected 
as  would  make  up  the  difterence,  and  the  land 
was  sold,  It  is  the  duty  of  the  maker  to  show 
it  and  that  by  reason  thereof  only  a  portion  of 
the  note  ought  to  be  collected,  and  In  case  of 
his  failure  to  do  so  the  pledgee  would  be  en- 
titled to  recover  the  full  amount  thereof.  Han- 
cock V.  Hodgson,  4  111.  329. 

But  the  burden  rests  with  the  plaintiff  In  an 
action  by  a  pledgee  of  notes  as  collateral  secu- 
rity against  the  maker  thereof  to  show  what 
debts  were  intended  to  be  secured  thereby  and 
the  amount  remaining  due  thereon.  Maitland 
V.  Citizens'  Nat.  Bank,  40  Md.  640,  17  Am.  Rep. 
620.  F.  H.  B. 
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for  judgment  on  the  pleadings  was  improp- 
erly granted. 

The  judgment  is  therefore  reversed^  and 
the  cause  is  remanded  to  the  District  Court, 
with  direction  to  oveiTule  said  motion,  and 


to  proceed  according  to  the  views  eizpreeeed 
herein. 

Pemberton,  Ch.  J.,  and  Bitok,  J.,  eon- 
cur. 


NORTH  CAROLINA  SUPREME  COURT. 


Board  of  Commissioners  of  WILKES  COUN- 
TY et  al, 

V. 

Clarence  CALL.  Sheriff,  etc., 

and 
J.  M.  TURNER  et  al.,  Appta. 

(123  N.  C.  808.) 

1.  County  bonds  Issaed  under  antlior- 
tty  of  a  statute  passed  in  violation  of  the 
state  Constitution  ai*e  null  and  void. 

2.  There   can    be   no   bona   flde   bolder 

of  county  bonds  Issued  under  authority  of  an 
unconstitutional  statute. 
8,  A  provision  of  an  ordinance  of  a 
constitutional  convention,  that  all  coun- 
ties subscriblDg  to  stock  oi  railroads  shall  do 
so  subject  to  the  same  rules,  regulations,  and 
restrictions  set  forth  in  the  charter  of  a  par- 
ticular company,  confers  no  affirmative  an* 
thority  to  make  such  subscriptions. 

4.  A  ireneral  provision  of  an  ordinance 
of  a  constitutional  convention  tbat 
capital  stock  of  a  railroad  companT 
may  be  created  by  subscriptions  on  the 
part  of  counties  will  not  of  itself  authorise 
a  subscription  by  a  particular  county. 

5.  Statutes  procured  by  a  railroad 
company  for  Its  own  benefit  will  be  strict- 
ly construed  against  It. 

0.  Recitals  In  a  county  bond  ivlll  not 
estop  tbe  county  from  denying  its  validity 
if  they  point  to  an  unconstitutional  statute 
as  the  authority  under  which  the  bond  was  is- 
sued. 

7.  The  bolder  of  a  county  bond  which 
recites  that  It  was  issued  under  a  particular 
statute  which  is  adjudged  unconstitutional 
will  be  estopped  from  contending  that  it  was 
issued  under  another  statute. 

8.  Mere  Icfflslotive  authority  irlven  a 
railroad  to  receive  subscriptions  to  stock 
from  municipal  corporations,  for  which  no 
consideration  Is  given  and  which  there  has 
been  no  attempt  to  exercise,  is  not  a  contract, 
but  may  be  revoked  at  any  time. 

9.  A  constitutional  reanlrement  tbat 
no  bills  of  a  certain  kind  shall  be 
passed  unless  the  yeas  and  nays  on  the  sec- 
ond and  third  reading  shall  have  been  en- 
tered on  the  Journal  Is  mandatory,  and  In- 
validates all  statutes  of  the  kind  referred  to 
not  so  passed. 

10.  The  learlslature  cannot  by  a  svreep- 
Inir  statute  give  all  counties  In  the  state 
the  right  to  issue  railroad  aid  bonds  without 
regard  to  the  restrictions  imposed  by  the 
Constitution  thereon. 


11.  An  Issue  of  county  bonds  may  be 
declared  void  at  the  suit  of  the  county 
commissioners,  although  only  one  bond  is  rep- 
resented before  the  court.  If  a  full  defense  was 
made  and  other  bondholders  had  an  opportu- 
nity to  come  In  and  be  heard. 

{FMTche;  J„  and  Faircioth,  Ch,  J„  dUaent.) 
(November  0,   1898.) 

APPEAL  by  defendants  Turner  et  al.  from 
a  judgment  of  the  Superior  Court  for 
Wilkes  County  in  favor  of  pl&intiiTs  in  au 
action  brought    to    enjoin    the    payment  oi 
certain  county  bonds.     Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  R.  N.  Haohett  for  appellants. 
Mr.  A.  C.  Avery  for  appellees. 

Doi&slas,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  brought  to  test  the  va- 
lidity of  certain  bonds  issued  by  Wilkes 
county  in  jpayment  of  its  subscription  to  the 
stock  of  the  Northwestern  North  Carolina 
Railroad  Company.  The  suit  vvus  brought 
by  the  commissioners  of  the  county  of 
Wilkes  against  the  county  treasurer.  The 
defendants  Turner  and  AVellborn,  who  had 
become  the  owners  of  one  of  the  bonds  after 
the  bringing  of  this  action,  by  leave  of  the 
court,  became  parties  defendaik,  and  invited 
all  other  bondholders  to  come  in  and  join 
them  in  resisting  the  action. 

On  the  face  of  each  bond,  dated  October  1, 
1889,  appears  the  explicit  statement  that 
"this  bond  is  one  of  a  series  of  one  hundred 
bonds,  of  the  denomination  of  $1,000  each,, 
issued  by  authority  of  an  act  of  the  general 
a><sembly  of' North  Carol iita,  ratified  the  20th 
day  of  February,  a.  d.  1879,  entitled  *An  Act 
to  Amend  the  Charter  of  the  Northwestern 
North  Carolina  Railroad  for  the  Construc- 
tion of  a  Second  Division  from  the  Town» 
of  Winston  and  Salem  In  Forsyth  County,, 
up  the  Yadkin  Valley,  by  Wilkesboro,  to  Pat- 
terson's Factory,  Caldwell  County,' "  etc. 
The  bond  does  not  allude  in  any  way  to  uny 
other  legislative  act,  nor  does  it  profess  tc> 
claim  further  validity  than  that  derived 
from  the  recited  act.  It  is  admitted,  as  well 
as  clearly  shown  by  the  evidence,  that  thi& 
act  of  February  20,  1879,  was  not  passed  in 
accordance  with  the  nrandatory  provision» 
Off  the  Constitution  of  this  state,  as  con- 
strued by  this  court,  inasmuch  as  upon  the 


Note. — For  unanthorlzed  issue  of  bonds,  see 
also  Baltimore  &  E.  S.  R.  Co.  v.  Spring  (Md.) 
27  Lb  R.  A.  72 ;  and  Rathbone  v.  Hopper  (Kan.) 
84  L.  R.  A.  674. 

As  to  rights  of  bona  flde  purchaser  of  munici- 
pal bonds,  see  also  Suffolk  Sav.  Bank  for  Sea- 
44  T,.  n.  A. 

See  also  45  L.  R.  A.  772. 


men  v.  Boston  (Mass.)  4  L.  R.  A.  516;  Rains- 
burg  T.  Fyan  (to..)  4  L.  R.  A.  836;  Browne) I 
V.  Greenwich  (N.  Y.)  4  L.  R.  A.  685;  Flagg  v. 
School  Dist.  No.  70  (N.  D.)  25  L.  R.  A.  363; 
and  People's  Bank  v.  School  Dlst.  No.  62  (N. 
D.)  28  L.  R.  A.  642. 
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passage  of  said  bill,  upon  its  second  reading 
in  the  house  of  representatives,  there  was  no 
<all  of  tiie  ayes  and  noes,  and,  further,  that 
the  vote  upon  such  reading  was  not  recorded 
in  the  journal  of  the  house.  Const,  art.  2, 
I  14.  The  amendatory  act  of  1881  is  sub- 
ject to  the  same  obligation.  In  view  of  the 
recent  decisions  of  this  court,  it  is  useless  to 
discuss  this  question  now.  as  the  rule  has 
been  definitely  settled  in  the  following  cases: 
Union  Bank  v.  Oxford  Comrs.  119  N.  C.  214, 
34  L.  R.  A.  487;  Stanly  County  Comrs.  v. 
Snuggs,  121  N.  C.  394,  39  L.  R.  A.  439; 
<^harlotte  v.  Skepard,  120  N.  C.  411,  122  N. 
O.  602;  Rodman  v.  Washington,  122  N.  C. 
39.  Under  the  authority  of  these  decisions, 
we  are  compelled  to  hold  that  the  entire  is- 
sue of  these  bonds  is  null  and  void,  for  want 
of  legislative  authority.  An  act  of  the  leg- 
islature passed  in  violation  of  the  Consti- 
tution of  the  state,  or  in  disregard  of  its 
mandatory  provisions,  is,  to  the  extent  of 
fuch  repugnance,  absolutely  void;  and  all 
bonds  ifleued  thereunder  bear  the  brand  of 
illegality  stamped  upon  their  face  by  the 
haira  of  the  law.  The  act  under  which  these 
braids  profess  to  have  been  issued  was  never 
Iffrally  passed,  and  never  became  a  law.  As 
was  said  in  Norton  v.  Shelby  County,  118  U. 
S.  425,  30  L.  ed.  178 :  "An  unconstitutional 
act  IB  not  a  law;  it  confers  no  rights;  it  ini- 
poses  no  duties;  it  affords  no  protection;  it 
creates  no  office;  it  is,  in  legal  contemplar 
ti'on,  as  inoperative  as  though  it  had  never 
l)een  passed."  The  Constitution  of  the  state 
is  plenary  notice  to  the  world  of  its  organic 
Ihw.  There  can  be  no  bona  fide  holders  of 
unconstitutional  obligations,  nor  can  ignor- 
ance of  public  statutes  and  legislative  jour- 
pals  be  deemed  otherwise  than  wilful  or  neg- 
ligent. The  journals  are  published  for  the 
information  of  the  public,  and  are  widely 
distributed  and  easily  accessible,  iu\\^  as 
much  so  as  the  public  records  of  a  county. 
Surely,  no  one  would  be  heard  to  say  that  he 
was  the  bona  fide  owner  of  a  piece  of  land 
simply  because  he  held  a  deed  therefor,  when 
an  inspection  of  the  records  would  show 
that  Iris  grantor  had  no  power  to  convey.  It 
has  been  well  said  in  United  States  v.  iiacon 
County,  99  U.  S.  682,  26  L.  ed.  331 :  "The 
difficulty  lies  in  the  want  of  original  power. 
While  there  has  undoubtedly  been  great 
TccklcBsness  on  the  part  of  the  municipid  au- 
thorities in  the  creation  of  bonded  indebt- 
edness, there  has  not  unfrequently  been 
gross  carelessness  on  the  part  of  purchasers 
when  investing  in  such  securities.  Every 
purchaser  of  a  municipal  bond  is  chargeable 
with  notice  of  the  statute  under  whidi  the 
bend  was  issued.  If  the  statute  gives  no 
power  to  make  the  bond,  the  municipality  is 
txyt  bound." 

A  careful  distinction  nhould  be  drawn  be- 
tween the  want  of  power  to  issue  bonds,  and 
mere  irr^ularities  in  the  exercise  of  that 
power.  The  latter,  under  certain  circum- 
stances, may  be  cured  by  recitals,  or  elimin- 
ated by  estoppel ;  but  a  want  of  power  goes 
to  the  very  root  of  the  transaction,  and  de- 
stroys its  vitality.  A  tree  may  yet  live 
though  its  branches  are  badly  shattered  by 
the  storm,  btit  the  lant  leaf  falls  when  the 
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root  is  dead.  This  rule  has  been  clearly  laid 
down  by  the  Supreme  Court  of  tftie  United 
States  in  the  oft-cited  case  of  Anthony  v. 
Jasper  County,  101  U.  S.  603,  25  L.  ed.  1005, 
where  Chief  Juatice  Waite  says:  "Dealers 
in  municipal  bonds  are  charged  with  notice 
of  the  laws  of  the  state  granting  power  to 
make  the  bonds  they  find  on  the  market. 
This  we  have  always  held.  If  the  power 
exists  in  the  municipality,  the  bona  fide 
bolder  is  protected  against  mere  irregular- 
ities in  the  manner  oi  it6  execution ;  but,  if 
there  is  a  want  of  power,  no  legal  liability 
can  be  created.  When  the  bonds  now  in 
question  were  put  out,  the  law  required 
tbat,  to  be  valid,  they  must  be  certified  to 
by  Idle  auditor  of  state.  In  other  words, 
tiiat  officer  was  to  certify  them  before  their 
execution  was  complete,  so  as  to  bind  the 
public  for  their  payment.  We  had  occasion 
to  consider  in  McOarraha/n  v.  Hew  Idria 
Min,  Co,  9G  U.  S.  316,  24  L.  ed.  630,  the  ef- 
fect of  statutory  requirements  as  to  the  form 
of  the  execution  of  patents  to  pass  the  title  of 
lands  out  of  the  United  States,  and  there 
say:  'Each  and  every  one  of  the  integral 
liarts  of  the  execution  is  essential  to  the  va- 
liddty  of  a  patent.  They  are  of  equal  im- 
portance under  the  law,  and  one  cannot  be 
dispensed  with  more  than  another.  Neither 
is  directory,  but  all  are  mandatory.  The 
question  is  not  what,  in  the  absence  of  statu- 
tory r^ulations,  would  constitute  a  valid 
grant,  but  what  the  statute  reauires.'  The 
same  rule  applies  here.  The  ooject  to  be 
accomplished  is  the  complete  execution  of  a 
valid  instrument,  such  as  the  law  autliorizes 
public  officers  to  put  out,  and  bind  for  the 
payment  of  money  the  public  organization 
they  represent."  By  repeated  adjudications, 
this  has  become  Uie  settled  rule  of  that 
court.  Police  Jury  v.  Britton,  16  Wall.  566, 
670,  672,  21  L.  ed.  251,  253,  264;  Claiborne 
County  V.  Brooks,  111  U.  S.  400,  406,  28  L. 
ed.  470,  472 ;  Northern  Bank  v.  Porter  Ttop. 
110  U.  S.  608,  618,  28  L.  ed.  258,  262;  Con- 
cord V.  Robinson,  121  U.  S.  165,  167,  30  L. 
cd.  885.  887 ;  Kelley  v.  Jf  iten,  127  U.  S.  139, 
150,  32  L.  ed.  77,  82 ;  Norton  v.  Dyersburg, 
127  U.  S.  160,  176,  32  L.  ed.  85,  91 ;  Young 
V.  Clarendon  Twp,  132  U.  S.  340,  33  L.  ed. 
356;  Hill  v.  Memphis,  134  U.  S.  198,  203,  33 
L.  ed.  887,  889;  Merrill  v.  Monticello,  138 
U.  S.  673,  686,  687,  34  L.  ed.  1069,  1075; 
Brenham  v.  German  American  Bank,  144 
U.  S.  173,  36  L.  ed.  390;  Citizens*  Sav,  d  L, 
Asso.  V.  Perry  County,  156  U.  S.  692,  704, 
39  L.  ed.  685,  591. 

But  it  is  urged  that,  while  the  bonds  were 
expressly  issued  under  the  act  of  1879,  there 
was,  apparently  unknown  to  both  parties  to 
the  transaction,  and  certainly  ignored  by 
them,  an  existing  authority  to  issue  said 
bonds,  derived  from  an  ordinance  of  the 
constitutional  convention  passed  in  1868; 
and  that,  therefore,  we  snould  hold  that 
these  bonds  were  unwittingly  issued  under 
that  ordinance,  and  are  therefore  valid.  The 
only  authority  we  can  find  in  that  ordinance 
in  any  way  authorizing  the  subscription  to 
the  stock  of  the  company  or  the  issuing  of 
the  bonds  is  as  follows  r 

"Sec.  2.  That  the  capital  9tock    of    said 
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company  may  be  created  by  subscriptions  on 
the  part  of  individuals,  corporations,  and 
counties,  in  shares  of  $100." 

''Sec.  12.  Be  it  further  ordained  that  the 
stockholders  of  said  company  may  pay  the 
stock  subscribed  by  them  either  in  money, 
labor,  or  material  tor  constructing  said  road 
as  the  board  of  directors  may  determine,  and 
that  all  counties  or  towns  subscribing  stock 
to  said  ocxnpany  shall  do  so  in  tlie  same  man- 
ner and  under  the  same  rules,  regulations, 
and  restrictioois  as  are  set  forth  and  pre- 
scribed in  the  act  incorporating  the  Nortlh 
Carolina  &  Atlantic  Railroad  Company,  for 
the  government  of  such  towns  and  counties 
as  are  now  allowed  to  subscribe  to  the  capi- 
tal stock  of  said  company." 

That  said  ordinance  cannot  be  relied  on  to 
support  the  validity  of  the  bonds  at  issue  is 
apparent  for  several  reasons: 

First.  We  do  not  see  that  any  authority 
whatever  is  given  or  attempted  to  be  given 
by  either  of  these  sections  to  Wilkes  county 
to  subscribe  to  the  capital  stock  of  this  com- 
pany. But  it  is  said  that  §  12,  by  refer- 
ring to  the  charter  of  the  "North  Carolina 
k  Atlantic  Railroad  Company,"  by  which 
we  presume  is  meant  the  Atlantic  &  North 
Carolina  Railroad  (Laws  of  1852,  chap. 
136),  confers  upon  the  different  counties 
through  or  near  which  the  Northwestern 
North  Carolina  Railroad  may  run  the  same 
authority  to  subscribe  as  was  given  to  the 
counties  tributary  to  the  former  company. 
Said  section  does  not  refer  generally  to  the 
act  of  1852,  nor  does  it  profess  to  confer  any 
of  the  powers  therein  granted.  It  simply 
savs  that  those  counties  and  towns  that  do 
subscribe  "shall  do  so  in  the  same  manner 
and  under  the  same  rules^  regulations,  and 
restrictions"  as  are  proscribed  in  the  former 
act.  The  words  "same  restrictions"  are  pe- 
culiarly si^ificant  here,  as  the  act  of  1852, 
I  45,  provides  in  express  terms  that,  "if  the 
said  road  be  not  completed  within  six  years 
after  the  ratification  of  this  act,  this  char- 
ter shall  be  forfeited.  Therefore,  even  if  the 
powers  granted  in  the  act  of  1852  had  been 
given  to  tJhe  Northwestern  North  Carolina 
Railroad  Company,  or  the  counties  in  its  in- 
terest, subject  to  the  "same  restrictions," 
those  powers  would  have  expired  by  their 
own  limitation  long  before  uieir  attempted 
exercise  twenty-three  years  thereafter.  As 
all  such  powers  must  be  strictly  construed, 
this  restrictive  provision  must  be  held  to  be 
in  the  nature  of  a  limitation,  and  not  a  condi- 
tion subsequent;  that  is,  the  authority  given 
to  the  counties  to  subscribe,  if  it  ever  ex- 
i{»ted,  expired  at  the  end  of  six  years,  unless 
alreaidy  exercised  in  such  a  way  as  to  create 
vested  rights.  But  it  makes  no  difference 
how  the  power  was  exercised,  if  there  was  no 
power.  Section  12  of  the  ordinance  of  1868 
does  not  refer  to  §  33  of  the  act  of  1852, 
which  confers  the  power,  but  is  evidently 
limited  by  its  very  terms  to  §§  34-36,  which 
pi  escribe  the  manner  in  which  that  power 
must  be  exercised  by  the  counties  or  towns 
to  which  it  may  have  been  granted.  It 
would  have  been  very  easy  for  the  conven- 
tion to  have  given  the  same  authority 
granted  in  §  33,  either  in  express  terms  or 
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by  reference  to  said  section;  but  it  has  not 
done  so,  and  we  cannot  do  so  by  judicial  con- 
struction. 

There  is  no  principle  better  settled  than 
that  all  charters  granting  special  privileges 
or  powers  must  be  not  only  strictly  con- 
strued, but  must  be  construed  most  strongly 
against  the  grantee.  This  ride,  with  the  rea- 
i^ons  therefor,  has  been  so  clearly  stated  by 
Chief  Justice  Pearson  in  Raleigh  d  O.  R. 
Co,  V.  Reid,  64  N.  C.  165,  158,  that  we  can 
do  no  better  than  to  quote  hie  language,  a» 
folloMTs:  "It  is  equally  well  settled  that 
contracts  made  by  the  state  with  individ- 
uals, in  granting  charters,  are  not  to  be  con- 
strued by  the  same  rules  as  contracts 
between  individuals.  In  the  latter,  the  rule 
of  the  common  law,  which  is  the  same  as 
common  sense,  is,  'Words  are  to  be  taken  in 
the  strongest  sense  against  the  party  using 
them,'  on  the  idea  that  self-interest  induces 
a  inan  to  select  words  most  favorable  for 
himself.  It  is  otherwise  when  the  state  is 
a  party;  for  it  is  known  that  in  obtaining 
charters,  although  the  sovereign  is  presumea 
to  use  the  woixte,  in  point  of  fact  the  bills 
are  drafted  by  individuals,  seeking  to  pro- 
cure the  grant,  and  that  'the  promoters,"  aa 
they  are  styled  in  England,  or  the  *lobby 
members,'  as  they  are  styled  on  this  side  of 
the  Atlantic,  have  the  charters  or  acte  of  in- 
corporation drafted  to  suit  their  own  pur- 
poses ;  and  a  matter  of  this  kind,  instead  of 
being  in  its  strict  sense  a  contract,  is  more 
like  the  act  of  an  indulgent  head  of  the  fam- 
ily dispensing  favors  to  its  different  mem- 
bers, and  yielding  to  importunity.  So,  the 
courts,  to  save  the  old  gentleman  from  being 
stripped  of  the  very  means  of  existence  by 
sharp  practice,  have  been  forced  to  reverse 
the  rule  of  oonetruction,  and  to  adopt  the 
meaning  most  favorable  to  the  grantor." 
The  S9.me  rule  is  laid  down  in  Pennsylvania 
h*.  Co.  V.  Canal  Comrs.  21  Pa,  9,  22,  where 
Chief  Justice  Jeremiah  S.  Black,  says  for 
the  court:  "It  may  be  that  the  privilege 
which  the  relators  claim  might  arise  by  im- 
plication out  of  their  charter  or  some  other 
of  the  acts  cited  by  their  counsel,  if  we  were 
at  liberty  to  give  to  them  the  broad  construc- 
tion which  we  sometimes  apply  to  other 
laws  of  a  different  character.  But  corpo- 
rate powers  can  never  be  created  by  implica* 
tion  nor  extended  by  construction.  No  priv- 
ilege *is  ffranted  unless  it  be  expressed  in 
plain  and  unequivocal  v/ords,  testifying  the 
intention  of  the  legislature  in  a  manner  too 
plain  to  be  misunderstood.  When  the  state 
means  to  clothe  a  corporate  body  with  a  por- 
tion of  her  own  sovereignty,  and  to  disarm 
herself  to  that  extent  of  the  powers  which 
belong  to  her,  it  is  so  easy  to  say  so  that 
wc  will  never  believe  it  to  be  meaivt  when  it 
is  not  said;  and  words  of  equivocal  import 
are  so  easily  inserted  by  mistake  or  fraud 
that  every  consideration  of  justice  and  poli- 
cy requires  they  they  should  be  treated  as 
nugatory  when  they  do  And  their  way  into 
the  enactments  of  the  l^islature.  In  th«^ 
construction  of  a  charier,  to  be  in  doubt  is 
to  be  resolved;  and  every  resolution  which 
springs  from  doubt  is  against  the  corpora- 
tion.   This  is  the  rule  sustained  by  all  the 


18S8. 


WiLKBS  County  y.  Call. 


365 


courts  in  this  country  and  in  England.  No 
ether  has  ever  received  the  sanction  of  any 
authority  to  which  we  owe  much  deference. 
This  court  has  asserted  it  times  without 
number.  We  have  ruled  five  or  six  impor- 
tant cases  upon  it  within  the  last  year.  We 
seem  not  to  nave  made  much  impression  on 
the  professional  mind,  and  we  are  probably 
making  as  little  now.  But,  when,  respecta- 
ble counsel  call  on  us  hereafter  (as  they 
doubtless  will)  to  enlarge  corporate  powers 
by  construction,  we  can  orjy  repeat  a^ain 
and  again  that  our  duty  imperatively  for- 
bids it.  The  privileges  of  the  Pennsylvania 
Failroad  Company  mav  be  too  rigidly  re- 
stricted. If  the  usefulness  of  the  company 
would  be  increased  by  extending  them,  let 
the  leorislature  see  to  it.  But  let  it  be  re- 
membered that  nothing  but  plain  English 
\rords  will  do  it."  It  should  be  borne  in  mind 
that  there  is  no  pretence  of  authority  for 
the  issue  of  these  bonds  outside  of  the  char- 
ter of  the  Northwestern  North  Carolina 
Railroad  Company  and  ite  amendments.  It 
has  been  the  actor  as  well  as  the  beneficiary 
throiurhout,  and  therefore  the  acts  under 
consioeration  come  peculiarly  within  the 
rule  of  strict  construction  laid  down  by  the 
two  great  chief  justices  from  whom  we  have 
quoted. 

We  have  not  overlooked  the  fact  that  in 
Belo  V.  Forsyth  County  Comrs.  76  N.  C. 
489,  this  court  strongly  intimates  that  §  12 
of  the  charter  did  confer  the  authority  giv- 
en in  §  33  of  the  act  of  1852;  but  it  does  so 
incidentally,  and  with  little  discussion,  be- 
cause it  was  not  denied  in  the  pleadings. 
This  was  not  the  determining  point  in  the 
case,  which  turned  chiefly  upon  the  recitals 
in  the  bonds  and  the  ratifying  act  of  1868. 
This  is  clearly  shown  in  the  opinion  itself, 
which  devotes  four  pages  to  the  discussion 
of  equitable  estoppel  arisinff  on  the  recitaJs, 
and  about  half  a  page  to  tne  possible  bind- 
ing effect  of  the  ordinance,  winding  up  with 
the  significant  sentence  on  page  497  that,  ''as 
the  ease  is  presented  to  us,  that  question 
does  not  arise,  and  we  do  not  decide  it."  It 
evidently  did  not  receive  careful  investiga- 
tion, as' it  apparently  did  not  arise  on  the 
pleadings.  The  court  stated  that  ''the  prin- 
ciple, however,  of  equitable  estoppel  is  a 
meet  important  element  in  the  transaction," 
and  that  the  recitals  in  the  bonds  (which 
were  essentially  different  from  those  now 
before  us)  constituted  an  estoppel  in  pais 
upon  the  county  of  Forsyth.  Oan  it  be  ques- 
tioned that  estoppels  must  be  mutual,  and 
that  he  who  relies  upon  the  recitals  in  the 
bond  to  estop  another  must  himself  be  bound 
by  them?  If  this  is  so,  it  ends  the  case  at 
bar,  as  all  the  recitals  point  to  the  uncon- 
stitutional act  of  1879. 

The  case  of  Hill  v.  Forsyth  County  Comrs. 
07  N.  C.  367,  considering  simply  the  power 
of  the  legislature  to  authorize  the  issue  of 
bonds,  has  no  bearing  upon  the  present  case. 
The  Forsyth  county  bonds  recited  that  they 
'were  "authorized  by  an  ordinance  of  1868, 
by  an  order  of  the  court  of  pleas  and  quarter 
sessions  of  Forsyth  county,  at  June  term, 
1868,  and  re-enacted  and  ratified  and  con- 
Urmed  by  an  act  of  the  general  assembly, 
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ratified  the  1 1th  of  August,  1868."  [76  N.  C, 
489.]  The  oases  are  clearly  distinguish- 
able. Another  important  point  of  difference 
is  that  the  Forsyth  county  bonds  were  voted 
ond  subscribed  within  a  few  months  after 
the  passage  of  the  ordinance,  before  what- 
ever power  it  may  have  given,  if  any, 
had  expired  by  its  uwn  limitation.  It  is 
evident  that  the  legislature  as  well  as  the 
railroad  company  itself  thought  that  the  au- 
thority given  in  the  ordinance  was  not  suffi- 
cient, as  in  both  cases  additional  legislation 
was  souffht  and  obtained,  but  with  this  es- 
sential difference:  In  the  case  at  bar,  the 
amendatory  act,  having  been  passed  in  vio- 
lation of  mandatory  provisions  of  the  Con- 
stitution, in  legal  contemplation,  was  never 
Csed.  As  it  has  no  legal  existence,  we 
e  no  authority  to  construe  it,  but  simply 
to  obliterate  it.  In  Jarrolt  v.  Moherly,  103 
U.  S.  680,  588,  26  L.  ed.  492,  494,  the  court, 
in  discussing  a  similar  case,  says:  "Fur- 
ther legislation  was  needed.  Such  was  the 
evident  opinion  of  the  legislature  of  the  state 
for  by  an  additional  act,  passed  on  the  29tb 
of  March,  1872,  the  authority  was  given  in 
terms."  And  on  pa^e  586,  26  L.  ed.  493,  it 
says:  "A  constitutional  provision  should 
not  be  construed  so  as  to  aefeat  its  evident 
purpose,  but  rather  so  as  to  give  it  effective 
operation,  and  suppress  the  mischief  at 
which  it  was  aimed. 

Secondly.  The  bonds  on  their  face  pro- 
fess to  have  been  issued  under  an  entirely 
different  statute.  The  principle  laid  down 
by  the  Federal  authorities,  and  practically 
of  universal  acceptance,  is  that  estoppels 
rest  upon  the  recitals  in  the  bond.  The  rule 
is  generally  cited  as  laid  down  in  Coloma  v. 
Eaves,  92  U.  S.  484,  23  L.  ed.  579,  as  fol- 
lows: "Where  legislative  authority  has  been 
given  to  a  municipality,  or  to  its  officers,  to 
subscribe  to  the  stock  of  a  railroad  company, 
and  to  issue  municipal  bonds  in  payment, 
but  only  on  some  precedent  condition,  such 
as  a  popular  vote  favoring  the  subscription, 
and  where  it  may  be  gathered  from  the  leg- 
islative enactment  that  the  officers  of  the 
municipality  were  invested  with  power  to 
decide  whether  the  condition  precedent  has 
been  complied  with,  their  recital  that  it  has 
been,  maae  in  the  bonds  issued  by  them,  and 
held  by  a  bona  fide  purchaser,  is  conclusive 
of  the  fact,  and  binding  upon  the  municipal- 
ity; for  the  recital  is  itself  a  decision  of  the 
fact  by  the  appointed  tribunal."  Bxchanan 
V.  JAtchfield,  102  U.  S.  278,  26  L.  ed.  138; 
Northern  Bank  v.  Porter  Twp.  110  U.  S.  608, 
616,  28  L.  ed.  258,  261. 

In  the  case  at  bar  the  bonds  recite  that 
they  were  issued  under  the  act  of  1879;  and 
as  all  estoppels  of  thijs  nature,  to  be  opera- 
tive, must  be  mutual,  are  not  the  bondhold- 
ers themselves  estopped  from  setting  up  any 
facte  to  the  contrary?  These  recitals  point 
out  the  very  act  under  which  the  power  is 
claimed,  and  it  was  the  duty  of  all  persons 
claiming  thereunder  to  sec  that  the  act  met 
the  constitutional  requirements.  Certainly, 
the  estoppel  oan  never  go  further  than  the 
recital  itaelf.  It  cannot  operate  upon  any 
other  act,  nor  as  to  the  validity  of  any  act. 
In  OiUon  v.  Dayton,  123  U.  S.  59,  31  L.  ed. 
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74,  it  was  held  Ui&t  "as  it  appears  on  the 
face  of  the  bonds  sued  on  in  this  action  that 
they  were  issued  under  the  special  act  of 
February  18,  1857,  which  was  held  void  in 
Post  V.  Kendall  County  Supers.  105  U.  S. 
607,  26  L.  ed.  1204,  and  not  under  the  gen- 
eral law  of  March  6,  1867,  the  judgment  dis- 
missing  the  action  is  affirmed.''  As  was 
said  in  Daviess  County  v.  Huidekoper,  98  U. 
S.  98, 100, 25  L.  ed.  112, 113 :  "There  must,  in- 
deed, be  power,  which,  if  formally  and  duly 
exercised,  will  bind  the  county  or  town.  No 
bona  fides  oan  dispense  with  this,  and  no  re- 
cital can  excuse  it."  In  Diofon  County  v. 
Field,  111  U.  S.  83,  92,  28  L.  ed.  360,  363,  it 
was  held  that  the  estoppel  arising  from  re- 
citals, in  the  face  of  the  bonds,  never  extend- 
ed to  or  covered  matters  of  l<aw,  and  could 
arise  only  "upon  matters  of  fact  which  the 
corporate  officers  had  authority  by  law  to 
determine  and  to  certify." 

Thirdly.  That  ordinance  did  not  create 
a  contract  between  the  railroad  company 
and  the  county  of  Wilkes.  The  only  con- 
tract that  has  ever  existed  between  them 
was  the  contract  of  1888,  which  was  subject 
to  all  the  constitutional  provisions  then  ex- 
isting. The  mere  authority  given  in  the 
charter  of  a  railroad  company  to  receive  sub- 
scriptions from  municipal  corporations, 
where  no  consideination  is  given,  and  no  at- 
tempted exercise  of  the  power,  has  none  of 
the  essential  elements  of  a  contract,  and  is 
held  at  the  pleasure  of  the  lawmaking  pow- 
ear.  Much  more  so  is  it  subject  to  constitu- 
tional restrictions.  Concord  v.  Portsmouth 
Sav,  Bank,  92  U.  S.  625,  630,  23  L.  ed.  628, 
€31;  Concord  v.  iJoftitwon,  121  U.  8.  165,  169, 
30  L.  ed.  885,  887 ;  Citizens'  Sav.  d  L.  Asso. 
V.  Perry  County,  156  U.  S.  692,  697,  39  L. 
ed.  585,  588.  Concord  v.  Portsmouth  Sav. 
Bank,  92  U.  S.  625,  630,  23  L.  ed.  628,  631, 
was  overruled  in  Fairfield  v.  Oallatin  Coun- 
ty, 100  U.  S.  47,  25  L.  ed.  544,  only  in  so  far 
as  it  applied  to  the  Constitution  of  Illinois, 
and  for  the  only  reason  that  the  Supreme 
Court  of  the  United  States  deemed  it  prop- 
er, in  the  construction  of  a  state  Constitu- 
tion, to  follow  the  state  decisions,  instead  of 
their  own  view  of  the  law.  The  general 
principle  remains  unchanged,  and  meets  our 
approval. 

The  ratification  of  the  Constitution  on  the 
24th  day  of  April,  1868,  when  it  went  into 
effect  for  all  domestic  purposes,  annulled  all 
special  powers  remaining  unexecuted,  and  not 
granted  in  strict  accordance  with  its  re- 
<iuirements.  Article  2,  §  16,  is  as  follows: 
"No  law  shall  be  passed  to  raise  money  on 
the  credit  of  the  state  or  to  pledge  the  faith 
of  the  state,  directly  or  indirectly,  for  the 
payment  of  any  debt,  or  to  impose  any  tax 
upon  the  people  of  the  state,  or  to  allow  the 
counties,  cities,  or  towns  to  do  so,  unless  the 
bill  for  the  purpose  shall  have  been  read 
three  several  times  in  each  house  of  the  gen- 
eral assembly,  and  passed  three  several  read- 
ings, which  readings  shall  have  been  on 
three  different  days,  and  agreed  to  by  each 
house  respectively,  and  unless  the  yeas  and 
nays  on  the  second  and  third  reading  of  the 
bill  shall  have  been  entered  on  the  journal." 
Article  7,  §  7,  is  as  follows:  "No  county, 
44  L.  R.  A. 


city,  town,  or  other  municipal  corporation 
shall  contract  any  debt,  pledge  its  faith,  or 
loan  its  credit,  nor  shall  any  tax  be  levied, 
or  collected  by  any  officers  of  the  same,  ex- 
cept for  the  necessary  expenses  thereof,  un- 
less by  a  vote  of  a  majority  of  the  qualified 
voters  therein."  The  intention  of  tne  Con- 
stitution is  o4>vious.  Profiting  by  the  sad 
experience  of  other  states,  it  intended  to  re- 
strict the  granting  of  public  aid,  and  to 
h<^d  to  the  strictest  accountability  every 
member  of  the  Jeg^islature  who  assisted  in 
such  grant  by  forcing  him  to  twice  record 
his  vote  on  the  journal^  where  it  would  be 
open  to  public  inspection.  It  further  in- 
tended that  every  such  grant  should  be  the 
deliberate  and  intelligent  act  of  the  legisla- 
ture itself,  as  well  as  of  the  community  af- 
fected thereby.  It  is  our  duty  to  give  to 
these  salutary  provisions  that  just  construc- 
tion, acquired  alike  by  the  rules  of  law  and 
of  common  sense,  that  will  effectuate,  and 
not  destroy,  their  beneficial  purpose. 

lliis  vieWj  we  think,  is  sustained  by  the 
uniform  decisions  of  the  Supreme  Court  of 
the  United  States,  the  only  tribunal  before 
which  this  decision  can  ever  lawfully  come 
foi  review.  In  Wadsworth  v.  Eau  Claire 
County  Supers.  102  U.  S.  534,  537,  26  L.  ed. 
221,  222  (citing  and  reaffirming  Aspintcall  v. 
Daviess  County  Comrs,  22  How.  364,  16  L. 
ed.  296),  the  court  says:  "We  held  in  that 
case  that  the  popular  vote  did  not  itself  cre- 
ate a  vested  right  in  the  railroad  company 
to  the  bonds,  and  that  a  subscription  was 
necessary  to  create  a  contract  binding  the 
county  to  issue  bonds  in  payment  of  the 
stock,  and  binding  the  company  to  issue 
stock  for  the  bonds.  'Until  the  subscription 
is  made,'  said  Mr.  Justice  Nelson,  speaking 
for  the  whole  court,  'the  contract  is  unexe- 
cuted and  obligatory  upon  neither  party.' 
Hence  the  new  state  Constitution  was  held 
to  govern  the  case,  and  from  the  time  of  its 
adoption  to  have  withdrawn  from  the  coun- 
ty commissioners  all  authority  to  make  sub- 
scriptions to  the  stock  of  incorporated  com- 
panies except  in  the  manner  and  under  the 
circumstances  prescribed  by  that  instru- 
ment." In  Norton  v.  Broums^lle  Taxing 
Dutt.  Comrs.  129  U.  S.  479,  490,  32  L. 
ed.  774,  778,  Chief  Justice  Fuller,  »T>(»ak- 
ing  for  the  entire  court,  says;  "These 
cases  [referring  to  Concord  v.  Ports- 
mouth Sav.  Bank,  92  U.  S.  625,  23  L. 
ed.  628;  Falconer  v.  Buffalo  d  J.  R.  Co. 
69  N.  Y.  491 ;  Buffalo  d  J.  R.  Co.  v.  Falcon- 
er, 103  U.  S.  821,  26  L.  ed.  471 ;  Wadstcorth 
V.  Eau  Claire  County  Supers.  102  U.  S.  534. 
26  L.  ed.  221 ;  and  Aspinv)all  v.  Daviess 
County  Comrs.  22  How.  364,  16  L.  ed.  296] 
sufficiently  illustrate  the  distinction  between 
the  operation  of  a  constitutional  limitation 
upon  the  power  of  the  legislature  and  of  a 
constitutional  inhibition  upon  the  munici- 
pality itself.  In  the  former  case  past  leg- 
islative action  is  not  necessarily  effective, 
while  in  the  latter  it  is  annulled.  Of  course, 
if  an  entirely  new  organic  law  is  adopted, 
provision  in  the  schedule  or  some  other  part 
of  the  instrument  must  be  made  for  keeping 
in  force  all  luws  not  inconsistent  therewith, 
and  this  was  furnished  in  this  instance  by 
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the  let  section  of  article  11;  but  such  a  pro- 
vision does  not  perpetuate  any  previous  law 
enabling  a  municipalitv  to  do  tiiat  which  it 
is  subsequently  forbidden  to  do  by  the  Con- 
stitution. The  inhibition  being  self-execut- 
ing, and  operating  directly  upon  the  munic- 
if^ity,  and  not  in  itself  enabling  the  latter 
to  proceed  in  accordance  with  the  prescribed 
limitation,  further  legislation  is  necessary 
before  the  municipality  can  act."  In  the 
late  case  of  Galveston,  H.  d  8.  A,  R.  Co,  v. 
TeaxiS,  170  U.  S.  220,  42  L.  ed.  1017,  it  is 
held  that  ''a  clause  in  a  charter  of  a  railroad 
•company,  granting  it  power  to  consolidate 
with  or  become  the  owner  of  other  railroads, 
is  not  such  a  vested  right  that  cannot  be 
Tendered  inoperative  by  subsequent  legisla- 
tion, passed  before  the  company  avails  itself 
of  the  power  thus  granted."  It  is  useless  to 
•cite  the  cases  themselves  cited  in  the  cases 
referred  to  herein. 

It  is  further  urged  on  the  part  of  the  de- 
fendants  and    those    whom    they    represent 
that  the  issuing  of  these  bonds  was  author- 
ized by  If  1996  to  2000  of  the  Code.     This 
question    was   definitely   settled   in   Stanly 
County  Comra.  v.  Snuggs,  121  N.  C.  394,  400, 
401,  39  L.  R.  A.  439,  and  we  see  no  reason  to 
reverse  our  ruling,  nor  do  we  find  any  facts 
taking  this  case  from  its  operation.     We  can 
add  nothing  on  this  point  to  what  was  there- 
in so  fully  and  ably  said  in  the  opinion  of 
the  court,  except  to  say   that,   if  the  con- 
struction contended  for  by   the   defendants 
must   be  placed   upon   those   sections,   then 
they  are  in  direct  violation  of  the  letter  and 
spirit  of  the  Constitution,  inasmuch  as  they 
practically  annul  one  of  its  essential  provi- 
sions.    If  the  word  "uncompleted"  can  refer 
to  any  road  not  yet  begun,  and  the  word  "in- 
terest" apply  to  a  mere  friendly  feeling  or 
supposed  advantage  to  be  derived  from  the 
general  building  up  of  the  country,  then  the 
several  counties  may  go  on  forever  subscrib- 
ing unlimited  amounts  to  any  railroad  in  es- 
se or  in  futuro  that  may  be  located  within 
the  range  of  their  knowledge.     Such  a  con- 
struction would  simply  nullify  the  Constitu- 
tion, by  making  its  explicit  restrictions  vain 
and  worthless.     It  cannot  be  adopted  by  us ; 
but,  if  we  were  forced  to  adopt  it,  we  would  be 
equally  forced  to  declare  those  sections  null 
and  void.     If  they  mean  that,  they  have  no 
place   upon  the  statute   books.     While   the 
legislature  may,  in  individual  cases,  grant 
to  specific  counties  the  necessary  authority 
in  accordance  with   the   provisions   of   the 
Constitution  and  subject  to  its  restrictions, 
it  cannot,  by  a  sweeping  act  of  unlimited  ap- 
plication, utterly  destroy  its  operation.     If 
the  legislature  or  the  railroad  company  or 
the  county  had  placed  anv  such  construction 
OR    those    sections,     additional    legislation 
would  have  been  deemed  useless,  and  the  re- 
citals in  the  bonds  would  have  been  different. 
It  is  true  that  this  road  had  been  begun,  and 
was  in  one  sense  uncompleted,  when  the  sub- 
scription was  made;  but  it  was  not  begun 
when  the  Constitution  was  ratified,  and  the 
<!ounty  at  that  time  had  no  pecuniary  inter- 
est in  it,  nor  any  interest  contemplated  by 
the  statute.     It  is  not  necessary  for  us  to 
consider  the  fact  that  the  first  section  of  the 
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road  had  been  completed  to  Winston,  beyond 
which  all  idea  of  extension  seems  for  years 
to  have  been  abandoned.  The  act  of  1881 
lias  no  reference  to  the  bonds  in  question, 
and  is  subject  to  the  same  objections  as  the 
act  of  1879,  which  we  have  been  discussing. 
We  have  given  this  oase  th6  most  thorough 
investigation  and  careful  consideration  on 
account  of  the  important  principles  and  the 
iarge  amount  involved.  We  deeply  deplore 
the  fact  that  many  parties  must  suffer,  who 
are  in  morals,  if  not  in  law,  innocent  hold- 
ers of  the  bonds;  but  their  loss  comes  from 
their  misplaced  confidence  in  those  from 
whom  they  received  the  bonds,  and  the  neg- 
ligence of  the  corporation  to  which  the  pow- 
er was  professedly  given  and  the  bonds  were 
iifisued.  The  only  authority  for  their  issue 
is  found  in  a  railroad  charter,  and  we  can- 
not undertake  to  validate  defective  or  un- 
constitutional legislation  by  judicial  con- 
struction. The  suggestion  of  repudiation, 
so  strongly  urged  here  and  elsewhere,  has 
no  weigh-t  with  us.  The  bo-called  "repudia- 
tion" of  an  unconstitutional  obligation  is  a 
contradiction  in  terms,  and  its  assertion 
amounts  simply  to  a  moral  and  legal  absurd- 
ity. 

It  has  been  said  that  the  usual  difference 
between  heterodoxy  and  orthodoxy  is  the 
difference  between  your  doxy  and  my  doxy, 
and  that  in  financial  ethics  the  same  distinc- 
tion exists  between  stealing  and  financier- 
ing. This  distinction  we  cannot  indorse.  It 
is  just  as  wrong  to  wring  from  an  unwilling 
end  perhaps  a  suffering  debtor  an  unjust 
debt  as  it  is  to  deprive  a  creditor  of  a  just 
debt.  We  will  try  to  do  neither,  but  will 
hew  to  the  line.  The  strictly  moral  aspect 
of  the  case  is  not  before  us,  but  it  is  possible 
that  the  plaintiffs,  representing  an  honest, 
irdustrious,  and  intelligent  people,  may 
have  reasons  for  their  action  as  strong  in 
morals  as  in  law.  Enough  appears  to  indi- 
cate, what  is  common  knowledge,  that  the 
stock  for  which  these  bonds  were  issued  has 
been  swept  away  in  the  maelstrom  of  corpo- 
rate reorganization.  It  may  be  that  the 
plaintiffs,  deprived  of  every  vestige  of  con- 
pideration  by  the  decree  of  a  court  of  equity, 
may  not  feel  any  moral  obligation  beyond 
the  strict  letter  of  the  law.  They  may  see 
no  difference  between  repudiation  and  reor- 
f^anization  when  both  accomplish  the  same 
result,  to  retain  the  benefit  and  shift  the  bur- 
den. 

In  Leicis  v.  Pima  County^  165  U.  S.  54,  58, 
39  L.  ed.  67,  69,  it  was  held  that  bonds  is- 
sued under  an  act  of  tlie  legislature  of  the 
territory  of  Arizona,  which  was  in  violation 
of  the  Revised  Statutes  of  the  United  States, 
were  void,  and  "created  no  obligation 
against  the  county  which  a  court  of  law  can 
enforce."  In  the  carefully  considered  case 
of  Brenham  v.  Oerman  Americaji  Bank^  144 
U.  S.  173,  182,  188,  36  L.  ed.  390,  394,  396, 
the  court  says:  "It  is  easy  for  the  legisla- 
ture to  confer  upon  a  municipality,  when  it 
is  constitutional  to  do  so,  the  power  to  issue 
negotiable  bonds;  and.  under  the  well-set- 
tled rule  that  any  doubt  as  to  the  existence 
of  such  power  ought  to  be  determined 
against  its  existence,  it  ought  not  to  be  held 
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to  exist  in  the  present  case.  .  .  .  Ag 
there  was  no  authority  to  issue  the  bonds, 
even  a  bona  fide  holder  of  them  cannot  have 
a  right  to  recover  upon  them  or  their  cou- 
pons,"— citing  Marsh  v.  Fulton  County^  10 
Wall.  676,  19  L.  ed.  1040;  East  Oakland 
Twp.  V.  Skinner,  94  U.  S.  255,  24  L.  ed.  125; 
Buchanan  v.  Litchfield,  102  U.  S.  278,  26 
L.  ed.  138;  Hayes  v.  Holly  Springs,  114  U. 
S.  120,  29  L.  ed.  81 ;  Daviess  County  v.  Dick- 
inson, 117  U.  S.  657,  29  L.  ed.  1026;  Hopper 
V.  Covington,  118  U.  S.  148,  151,  30  L.  ed. 
190,  192;  Merrill  v.  Monticello,  138  U.  S. 
673,  681,  682,  34  L.  ed.  1069,  1073. 

It  has  been  suggearled  that  the  defense  in 
this  case  has  been  only  colorable,  as  but  one 
of  the  bonds  was  represented.  Under  the 
eircurofit&ncee,  we  think,  that  was  sufficient. 
An  elaborate  answer,  evidently  prepared  by 
able  counsel,  has  been  filed,  presenting  every 
reasonable  aefense;  and,  while  no  argument 
was  made  before  us  for  the  defendants,  every 
phase  of  the  case  has  been  carefully  exam- 
ined by  us  in  the  five  months  during  which 
wc  have  held  it  under  advisement.  The 
plaintiffs  had  no  means  of  knowing  who  held 
the  bonds,  as  they  are  payable  to  bearer, 
and  pass  from  hs/nd  to  hand  without  in- 
dorsement or  registration.  The  bondholders 
themselves  could  have  become  parties  at  any 
stage  of  the  proceedings,  ana  would  have 
been  gladly  heard  by  us;  but  the  mere  fact 
tli&t  they  deliberated  refrained  from  any 
participation  in  the  defense  when  they  had 
every  opportunity  of  doine  so  should  not  de- 
prive the  plaintiffs  of  all  power  to  protect 
the  rights  (A  the  people  they  represent  in  a 
court  of  competent  jurisdiction,  where  alone 
this  action  could  be  brought  by  them.  The 
current  of  authority  from  other  states  sus- 
tains the  conclusions  wc  have  reached  in 
this  case;  but,  owing  to  the  large  number  of 
cases,  we  have  thought  it  beet  to  cite  only 
from  our  own  decisions  and  those  of  the  Su- 
preme Court  of  the  United  States. 

For  the  reasons  stated  in  this  opinion,  the 
judgment  of   the  court   below  is  affirmed. 

Fvrolies,  J.,  dissenting: 

Oh  the  9th  of  March,  1868,  the  constitu- 
tional convention  of  North  Carolina  passed 
an  ordinance  ohartering  and  authorizing  the 
formation  of  a  corporation,  to  be  known  as 
the  "Northwestern  North  Carolina  Railroad 
Company."  Under  thL^  charter  said  com- 
pany was  formed  and  organized;  and  on  the 
^5th  of  March,  1868,  the  county  of  Forsyth 
eubscribed  $100,000  to  said  corporation, 
which  subscription  was  held  to  be  valid  in 
Hill  V.  Forsyth  County  Comrs.  67  N.  C. 
3G7.  In  payment  of  this  subscription,  the 
county  of  Forsyth  issued  coupon  bonds  to 
the  amount  of  $100,000,  and  they  were  held 
to  be  valid  against  the  county  in  Belo  v.  For- 
syth County  Comrs.  76  N.  C.  489,  and  the 
work  of  constructing  said  road  between 
Greensboro,  in  the  county  of  Guilford,  and 
Winston,  in  the  county  of  Forsyth,  was  com- 
menced. This  part  of  the  road  was  com- 
pleted and  put  into  operation  within  the  next 
few  vears,  and  has  continued  to  be  run  and 
operated  ever  since.  This  charter  made 
Winston  a  point  to  which  the  road  should ' 
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run,  west  of  its  starting  point  on  the  North 
Carolina  Railroad.     From  this  point  (Win- 
ston)   it   was   authorized   to   build   branch 
roads,  but  none  were  built  until  1887,  when 
ihe   company   proposed   to   build   a   branch- 
of  its  road  from  Winston  to  or  near  Wilkes- 
boro,    in    Wilkes    county,    provided    Wilkes* 
county  would  make  a  subscription  of  $100,- 
000  to  the  capital  stock  of  said  company. 
This  proposition  to  subscribe  $100,000  to  the 
capital  stock  was  submitted  to  the  qualified 
voters  of  said  county,  by  the  comznissioner^ 
thereof;  the  vote  taken;  a  majority  of  the 
whole  qualified  voters  of  said  county  voted 
for  the  subscription.     The  subscription  was 
made,  and  the  road  built  to  Wilkesboro,  in 
complianoe  with  the  agreement  of  the  rail- 
road company;  and  the  bonds  now  asked  to- 
be  declared  invalid  were  issued  by  the  coun- 
ty, delivered  to  the  railroad  company,  and 
the  interest  thereon  re^ularl^  paid  until  tiie- 
commencement   of    this    action.     All    these 
facts  are  shown  by  the  record,  and  are  ad- 
mitted to  be  true.     But  there  having  been  a 
change  in  the  personnel  of  the  board  of  com- 
missioners since  said  bonds  were  issued,  and 
tinoe  said  road  was  built,  this  new  board  is> 
p.eekin^  in  this  action  to  repudiate  the  ac- 
tion of  the  former  board. 

I  understand  the  court  to  rest  its  opinion 
on  two  grounds, — the  want  of  power  in  the 
commissioners  to  submit  the  proposition  to 
the  voters,  and  to  issue  the  bonds;  and  the- 
doctrine  of  estoppel.  If  there  is  error  in 
these  positions,  1  shall  contend  that  the  con- 
clusion to  which  the  court  has  arrived  is  er- 
roneous, and  should  be  reversed.  I  admit 
that,  if  the  commissioners  had  no  legislative- 
authority  to  submit  the  proposition  of  sub- 
tler iption  to  the  voters  of  Wilkes,  these  bonds- 
are  void,  and.  the  judgment  of  the  court  ia 
correct.  But  I  propose  to  show  that  they 
had  this  authority,  and  that  the  bonds  are 
valid. 

The  charter  (the  ordinance  of  the  conven- 
tion) in  express  terms  makes  the  charter  of 
the    Atlantic    &    North  Carolina  Railroad 
Company  a  part  of  the  charter  of  the  North- 
western North  Carolina  Railroad  Company^ 
BO  far  as  it  relates  to  the  subscription  of 
counties  to  the  capitel   stock  of  the  com- 
pany.   This   being   so,   the   charter   of   the 
Atlantic  &  North  Carolina  Railroad  Com> 
panv  is  to  be  read  and  consider  ed  as  a  part 
of  the   charter  of   the  Northwestern   Nortl* 
Carolina  Railroad  Company.     Wrought  Irow 
Range  Co.  v.  Carver^  118  N.  C.  328;  Leaven- 
worth County  Comrs.  v.  Higginbotham,    IT 
Kan.  62.     It  is  like  an  instrument  referring- 
to  another  instrument    {Flaum  v.  Wallace, 
103  N.  C.  296),  or  where  the  complaint  in 
one  action  refers  to  the  complaint  in  another 
action  for  data  {Alexander  v.  Norwood,  118^ 
N.  C.  381),  they  are  to  be  read  and  consid- 
ered  together  as   one   instrument.     I   have 
shown   that  the  subscription  made  to  this 
company  (the  Northwestern  North  Carolina 
Railroad  Company)    by  the  county  of  For- 
syth, under  the  charter  as  originally  passed,, 
has  been  sustained,  and  held  to  be  valid  by 
this  court  in  Hill  v.  Forsyth  County  Comrs. 
67  N.  C.  367.     This  decision  established  the 
power — the  authority — ^to  submit  the  prop- 
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osition  of  subscription  to  the  voterg  ol  the 
county,  and  to  issue  bonds.  But  the  valid- 
ity of  the  bonds  issued  on  this  subscription 
of  Forsyth  was  again  put  directly  in  issue  in 
the  case  of  Belo  v.  Forsyth  County  Oomra. 
in  a  mandamus  proceeding,  to  compel  their 
payment,  and  their  legality  was  again  sus- 
tain^ by  this  court  Belo  v.  Forsyth  Coun- 
ty Comrs.  76  N.  C.  489.  This  case,  also,  aa 
I  contend,  established  the  authority^  to  sub- 
mit the  question  to  the  voters,  and  to  issue 
these  bonds.  It  is  true  that  the  submission 
of  thifl  question  in  Forsyth  waa  made  by  the 
justices  of  the  peace,  acting  as  a  county 
court;  and  it  is  true  that  the  charter  pro- 
vides that  the  question  should  be  submitted 
by  them.  But  this  charter  was  passed,  and 
tills  submission  was  made,  and  bonds  is- 
sued, before  the  adoption  of  the  Constitution 
of  1868,  which  did  not  go  into  effect  until 
the  22d  of  April  oi  that  year.  By  this  Con- 
stitution and  subsequent  legislation,  the 
county  court  was*  abolished,  and  the  county 
commissioners  succeeded  to  their  powers  in 
this  matter,  and  in  all  such  cases.  It  is  so 
held  by  this  court  in  Belo  v.  Forsyth  County 
Ccmrs.  76  N.  C.  489,  and  it  is  expressly  so 
nrovided  by  the  legislature.  Code,  §  1997. 
jlierefore,  while  the  submission  of  the  ques- 
tion in  Wilkes  was  by  the  commissioners, 
they  were  the  successors  of  the  justices  and 
the  county  court,  fully  and  clearly  author- 
ized to  meke  the  submission  and  the  sub- 
scription and  to  issue  the  bonds. 

But  it  is  contended  by  the  court  that,  if 
the  charter  authorized  this  subscription  and 
the  issue  ol  the  bonds  now  sought  to  be  re- 
pudiated, it  was  passed  before  the  Constitu- 
tion of  1868  went  into  effect,  and  that  it  was 
thereby  repealed.  To  support  this  position, 
AspinwiUl  v.  Daviess  County  Comrs.  22 
How.  364,  16  L.  ed.  296  and  Lewis  v.  Pima 
County,  155  U.  S.  54,  39  L.  ed.  67,  are  cited 
by  the  court.  Neither  of  these  cases,  in  my 
opinion,  sustains  the  position  for  which  they 
are  cited.  Tlie  first  cuse  cited  (22  How.)  is 
intended  to  raise  the  question  of  violating  a 
contract  under  Uie  Constitution  of  the  Unit- 
ed States,  and  nothing  more.  The  submis- 
sion in  that  case  was  made,  and  the  vote 
thereon  was  had,  in  1849;  but  the  subscrip- 
tion to  the  capital  stock  was  not  made,  and 
the  bonds  were  not  issued,  until  1852.  In 
the  meantime  the  Constitution  of  the  state 
(Indiana)  had  been  amended  so  as  to  pro- 
hibit any  county  in  the  state  from  issuing 
such  bonds.  But  Daviess  county  proceeded 
to  issue  the  bonds  under  said  submission 
and  vote,  and  to  put  them  on  the  market, 
but  afterwards  refused  to  pay  them ;  and  the 
plaintiff,  being  the  holder  oi  a  part  of  these 
bonds,  undertook  to  enforce  their  payment. 
'Ihere  was  no  question  made  in  that  case  but 
what  the  Con^itution  had  inhibited  their 
issue.  But  the  plaintiff  claimed  that  the 
submission  and  the  vote  thereon,  which  were 
before  the  amended  Constitution,  amounted 
to  a  contract;  and  that  the  new  Constitu- 
tion, which  prohibited  the  county  from  is- 
suing the  bonds,  was  an  impairment  of  the 
obligation  of  this  contract,  and  therefore  in 
violation  of  the  Constitution  of  the  United 
States.  No  such  question  as  this  arises  in 
44  L.  R.  A. 


this  case.  There  is  no  pretense  that  these 
bonds  are  protected  bv  any  provision  of  the 
Constitution  of  the  Lfnited  States. 

But  it  is  denied  by  the  defendants  that  the 
Constitution  of  1868  repealed  the  charter  of 
this  road,  or  that  it  prohibited  Wilkes  coun- 
ty from  making  this  subscription  or  from 
issuing  the^e  bonds,  as  I  expect  to  show.  The 
case  of  Lewis  v.  Pima  County  arose  out  of 
the  legislation  of  Arizona  territory.  The 
legislature  of  this  terrritory  passed  an  act 
authorizing  Pima  county  to  issue  bonds  for 
the  construction  of  a  railroad.  This  being 
a  territorial  government,  it  had  no  legisla- 
tive powers  except  those  granted  by  Con- 
gress. And  it  was  held  in  that  case  that 
Congress  had  not  only  failed  to  grant  such 
legislative  power,  but  had  in  express  terms 
prohibited  its  exercise,  and  the  oonds  were 
neld  to  be  void.  I  fail  to  see  the  argument 
to  be  drawn  from  this  case  against  the  valid- 
ity of  the  bonds  under  consideration.  As  has 
been  stated,  the  charter  of  the  Northwestern 
North  Carolina  Railroad  was  passed  before 
the  adoption  of  the  Conetitution  of  1868,. 
wliich  took  effect  on  the  22d  of  April  of  thai 
year.  But  the  legislature  passed  an  act,, 
ratified  on  the  11th  of  August,  1868,  as  fol- 
lows: 'Sec.  1.  The  general  assembly  of 
North  Carolina  do  enacts  that  an  ordinance 
entitled  'An  Ordinance  to  Incorporate  the 
Northwestern  JNorth  Carolina  Railroad  Com- 
pany,' ratified  the  9th  dav  of  March,  ▲.  D. 
1S68,  be  and  the  same  is  hereby  re-enacted,, 
ratified,  and  confirmed."  If  there  had  been 
a  repeal  of  this  charter  by  the  Constitution,, 
which  I  contend  there  haa  not  been,  it  seems 
to  have  been  re-enacted  in  August,  1868.  It 
has  not  escaped  my  attention  that  there  is  ia 
the  printed  record  an  aflreement  as  to  what 
acts  are  to  be  considered  by  the  court  in  de- 
ciding this  case,  and  the  act  of  1868  is  not  one 
of  those  named.  This  agreement  is  signed  by 
the  counsel  for  plaintiffs,  and  by  counsel  for 
Mr.  Turner  and  Mr.  Wellborn,  but  it  is  not 
signed  by  anyone  for  the  defendant  Call. 
But,  if  it  had  been  signed  by  Call,  I  would 
have  to  disregard  it.  Parties  may  agree  up- 
on facts,  that  I  would  feel  bound  by,  but  I 
cannot  feel  bound  by  an  agreement  as  to 
what  is  the  law.  I  refer  to  this  act  of  1868> 
for  the  purpose  of  meeting  an  argument  in 
the  opinion  of  the  court,  and  not  for  the  rea- 
son that  1  consider  it  necessary  to  sustain  the 
position  I  have  taken,  as  to  the  authority  of 
the  commissioners  of  Wilkes  county  to  sub- 
mit this  question  to  the  voters,  and  to  sub- 
scribe the  stock,  and  to  issue  the  bonds.  The 
charter  provides  for  submitting  the  question 
to  a  vote  of  the  people  in  almost,  if  not,  the 
language  of  the  Constitution  of  1868,  with 
the  single  exception  that  it  shall  be  sufficient 
if  a  majority  of  the  qualified  voters  "voting 
thereon  shafl  be  in  favor  of  the  subscrip- 
tion." To  this  extent,  and  no  further,  did 
the  Constitution  of  1808  conflict  with  the 
provisions  of  this  charter;  and  this  was 
cured  by  §  1997  of  the  Code,  which  was  ad- 
mitted to  have  been  passed  as  the  Constitu- 
tion requires,  and  which  provides  that  it  shall 
lake  a  majority  of  the  qualified  voters  of  the 
county  to  authorize  the  subscription,  as  was 
done  in  this  case.     Suppose  that  §  1997  of 


860 


NoHTH  Carolina  Bufbeme  Court. 


Kov., 


the  Code  had  been  passed  by  the  legislature 
as  an  amendment  to  this  charter,  with  all 
the  formalities  and  requirementa  of  the  Con- 
stitution; would  it  be  contended  that  the 
submission  was  without  legislative  authori- 
ty, and  that  these  bonds  were  void?  And, 
if  not,  why  is  it  that  a  general  law,  applying 
to  all  cases  of  submission,  has  not  the  same 
effect? 

The  next  ground  upon  which  the  court 
rests  its  opinion  is  that  of  estoppel.  This 
ground  of  alleged  invalidity  to  the  bonds 
arises  in  this  way:  The  legislature,  at  its 
February  session  (1879),  attempted  to  pass, 
and  did  pass,  an  act  providing  for  the  exten- 
sion of  the  Northwestern  North  Carolina 
Railroad,  from  Winston  to  Wilkesboro,  for 
the  subscription  of  counties  to  its  capital 
stock,  and  the  issue  of  bonds.  But  it  is 
claimed  by  the  plaintiff,  and  such  appears  to 
be  the  fact,  that  this  act  did  not  receive  the 
three  several  readings,  on  three  several  days, 
with  a  call  of  the  yeas  and  noes,  as  provid- 
ed by  the  Constitution,  and,  for  that  reason, 
that  the  said  act  is  void,  under  Union  Bank 
v.  Oxford  Comra,  119  N.  C.  214,  34  L.  R.  A. 
487,  and  Stanly  County  Comra,  v.  Snugga, 
121  N.  C.  400,  39  L.  R.  A.  439.  But  the 
commissioners,  when  they  issued  these  bonds, 
did  not  know  thai^  this  act  was  unconstitu- 
tional and  void,  and  they  recited  in  the  bonds 
t1:at  they  were  issued  under  the  act  of  1879. 
l*his  act  does  not  purport  to  be  an  original 
act,  but  it  is  stated  in  the  act  itself  that  it 
is  an  amendment  to  the  ordinance  of  the 
convention  chartering  said  road.  So  that 
anyone  seeing  these  bond:^  would  be  led  by 
the  statement  therein  to  know  that  they  de- 
pended upon  authority  derived  from  the 
original  charter;  that  is,  the  ordinance  of 
the  convention  of  1808.  And  it  is  claimed 
in  the  opinion  of  the  court  that  this  recital 
in  the  bonds,  put  there  by  the  plaintiffs,  es- 
tops the  holders  and  those  representing  them 
from  showing  any  other  authority  m  the 
commissioners,  except  the  act  of  the  20th  of 
February,  1879,  and  that,  that  act  being 
void  for  the  reasons  heretofore  stated,  the 
commissioners  had  no  power  to  issue  the 
bonds.  I  admit  that  this  act  is  a  nullity, 
and  cannot  benefit  the  bondholders ;  and  as 
it  is  void,  and  can  do  them  no  good,  it  can  do 
them  no  harm.  The  court  therefore,  upon 
this  recital  in  the  bonds  that  they  were  is- 
sued under  the  act  of  February  20,  1879, 
again  rests  its  judgment  upon  the  doctrine 
of  estoppel,  and  h<Mds  that  the  bondholders 
and  the  defendants  in  thi,s  action  are  es- 
topped to  show  that  the  commissioners  had 
any  other  authority  except  the  said  act  of 
1879.  With  the  greatest  respect  and  defer- 
ence to  the  opinion  of  the  court,  it  seems  to 
me  that  the  doctrine  of  estoppel  is  not  only 
misapplied,  but  that  its  use  and  purpose  are 
misconceived  in  this  application  hy  the 
court.  Estoppels  are  as  to  facts,  and  not  of 
law.  In  such  transactions  as  this,  they  are 
made  to  apply  to  a  party  stating  the  facts, 
and  not  to  the  party  to  whom  they  are  stat- 
ed. This  seems  to  me  to  be  elementary 
learning.  But  see  Bigelow,  Estoppel,  pp. 
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4-7,  and  356,  and  note  1 :  ''It  is  not  the  deed 
of  the  defendant,  but  of  Isham  [the  grant- 
or] only,  by  whom  alone  it  is  executed ;  and, 
not  being  the  deed  of  the  defendant,  it  can- 
not, as  a  deed,  estop  him  from  denying  that 
the  grantor  had  title."  And  the  same  prin- 
ciple is  held  in  the  case  of  Northern  Bank 
V.  Porter  Ttop,  110  U.  S.  G0»,  28  L.  ed.  258, 
near  the  end  of  the  opinion  (cited  by  the 
court).  In  that  case  the  bondholder  was 
trying  to  estop  the  maker  by  holding  him  to 
the  statements  in  the  bond;  and  the  court 
bays  that  the  maker  is  estopped  by  the  re- 
cital of  such  facts  as  it  was  supposed  to  have 
special  knowledge  of, — such  as  that  there 
had  been  a  submission  to  a  vote,  and  that  a 
majority  of  the  qualified  voters  voted  for  the 
bonds.  But  it  was  held  that  the  defendant 
(the  niaker)  was  not  estopped  to  show  the 
law, — to  show  that  the  township  had  no  le- 
gal authority  to  make  the  subscription  and 
to  issue  the  bonds.  If  the  maker  of  the 
bonds  was  not  estopped  by  the  recitals  in 
the  bond  from  showing  the  want  of  legal  au- 
thority to  make  the  bonds,  what  rule  of  law 
or  justice  is  there  to  estop  the  defendants  in 
this  case  from  showing  that  the  commission- 
ers of  Wilkes  county  had  the  power — legal 
authority — to  issue  these  bonds?  It  is  said 
in  the  opinion  of  the  court  that  "estoppel's 
are  mutual,"  and,  as  the  plaintiff  would  be 
estopped  by  the  recitals,  tnat  the  defendant 
must  be.  This  rule  obtains  in  many  instan- 
ces, but  I  deny  its  application  in  this  case, 
as  I  have  shown  above,  from  Bigelow  on  Es- 
toppel and  from  Northern  Bank  v.  Porter 
Twp,  But  were  I  to  admit  the  rule  to  be 
that,  where  one  party  is  estopped,  the  other 
party  is  also,  wnat  would  be  the  result  of 
the  reasoning  of  the  court,  when  I  have 
shown  tliat  the  maker  would  not  be  es- 
topped to  show  the  want  of  power  ? 

Tiie  court,  in  its  opinion,  sa^s  that  certain 
positions  were  strenuously  insisted  on  by  the 
defendants.  I  think  this  must  be  a  mistake, 
as  the  case  was  not  argued  before  us,  either 
by  brief  or  by  oral  argument,  on  behalf  of 
the  defendants.  Mr.  'Hirner  and  Mr.  Well- 
born, by  leave  of  court,  made  themselves  par- 
ties defendant  after  the  action  was  brought, 
but  they  have  given  the  case  no  further  at- 
tention. Why  they  did  this  I  do  not  know. 
The  case  appears  to  be  a  controversy  so  far 
as  parties  are  concerned,  for  there  are  plain- 
tiffs and  there  are  defendants.  But,  as  to 
the  conduct  of  the  case  before  this  court  ii^ 
concerned,  it  has  been  unilateral.  The  opin- 
ion of  the  court  speaks  of  the  reorganiza- 
tion of  the  railroad  company,  thereby  de- 
frauding someone  out  of  his  stock.  The  rec- 
ord furnishes  no  evidence  of  any  reorganiza- 
tion of  the  railroad  company.  It  is  stated 
in  the  opinion  of  the  court  that  the  Supreme 
Court  of  the  United  States  is  the  onlv  court 
authorized  to  review  this  opinion.  I  a^ree 
with  the  court  in  this  expression  of  opinion, 
but  I  have  no  idea  that  it  will  ever  be  re- 
viewed by  that  court,  as  the  case  is  decided 
in  favor  of  plaintiffs,  and  the  defendants 
have  not  taken  interest  enough  in  it  to  be 
represented  by  counsel,  and  it  is.  not  likely 
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ibey  will  appeal.  It  is  said  that  the  talk  of 
repudiation  has  had  no  effect  on  the  court, 
and  I  have  no  idea  that  it  has;  and  I  hope 
that  mj  aversion  to  repudiation  had  had  no 
influence  on  me  in  coming  to  the  conclusions 
I  have  reached.    My   opinion   is   that   the 


bonds  are  valid,   and   that   their  payment 
bhould  be  enforced  by  the  courts. 

Falrclotli,  Ch.  J.:     I  concur  in  the  dis- 
senting opinion. 


NORTH  DAKOTA  SUPREME  COURT. 


William  D.  HALE,  Receiver,  etc.,  of  Ameri- 
can Savings  &  loan  Association,  Appt., 

V. 

Ella  CAIRNS  et  al.,  Reapta. 

*A  member  of  a  bvildlnir  and  loan  asso- 
elatlon,  -wtko  borrofvs  money  from  the 
Msoclation,  and  bids  a  premiam  for  the  privi- 
lege of  obtaining  the  loan,  and  executes  his 
bond  for  the  amoant  of  the  loan  and  pre- 
mium, and  gives  a  mortgage  to  secure  the  pay- 
ment of  such  bond,  and  also  assigns  to  such 
association  his  shares  of  stock  as  collateral 
security  for  such  payment.  Is  not  entitled,  in 
an  action  brought  to  foreclose  such  mortgage 
by  the  receiver  of  such  association  (said  asso- 
ciation being  insolvent),  to  apply  the  amounts 
he  has  paid  as  dues  upon  his  stock  in  reduc- 
tion of  his  indebtedness. 

(November  19,  1898.) 

APPEAL  by  plaintiir  from  a  judgment  of 
the  District  Court  of  Cavalier  County  in 
favor  of  defendant  in  an  action  brought  to 
foreclose  a  mortgage.    Reversed. 

The  facts  are  sta/ted  in  the  opinion. 

Messrs,  Coohrane  Sc  Corliss,  for  appel- 
lant: 

The  plaintiff  may,  as  foreign  receiver, 
maintain  this  action. 

High,  Receivers,  §§  241  et  seq.;  Beach,  Re- 
ceivers, §  682;  6  Thomp.  Corp.  §  7340;  Rog- 
ers V.  Riley,  80  Fed.  Rep.  759;  Metzner  v. 
Bauer ^  98  Ind.  426;  Toronto  General  Trust 
Vo.  V.  Chicago,  B,  d  Q.  R.  Co.  123  N.  Y.  37 ; 
Boulxcare  v.  Davis,  90  Ala.  207,  9  L.  R.  A. 
001 ;  Qilman  v.  Ketchman,  84  Wis.  60,  23  L. 
H.  A.  52;  Comstock  v.  /'VedericAwon,  51  Minn. 
350;  Joh^iston  v.  Rogers,  19  Ky.  L.  Rep. 
1272;  Hurd  v.  Elizabeth,  41  N.  J.  L.  1 ;  21 
Am.  4b  Eng.  Enc.  Law,  p.  241;  Falk  v. 
Janes,  40  N.  J.  Eq.  484;  2  Beach,  Mod.  £q. 
Pr.  §  747. 

The  association  having  assigned  the  bond 
and  mortgage  to  the  plaintiff  as  receiver,  he 
is  the  absolute  owner  thereof  by  virtue  of 
contract. 

High,  Receivers,  §  244 ;  Chraydonv.  Church, 
7  Mich.  30;  Smith  v.  Chicago  d  N.  W.  R.  Co. 
23  Wis.  267. 

The  insolvency  of  the  association,  followed 
by  the  appointment  of  the  receiver,  has  the 
effect  to  render  the  <9um  loaned  due  without 
reference  to  the  terms  of  the  contract. 

^Headnote  by  Bartholomew,  Ch.  J. 


Curtis  V.  Oranite  State  Provident  Asso, 
69  Conn.  6;  Strohen  v.  Franklin  Sav.  Fund 
d  L.  Asso.  115  Pa.  273 ;  Buist  v.  Bryan,  44  S. 
C.  121,  29  L.  R.  A.  127;  Towle  v.  American 
Bldg.,  Loan  d  Invest.  Soc.  61  Fed.  Rep.  446; 
Waverly  Mut.  d  Permanent  Land,  Loan  i 
Bldg.  Asso.  v.  Buck,  64  Md.  338;  Endlich, 
Bldg.  Asso.  §  523,  p.  518;  Rogers  v.  Hargo, 
92  Tenn.  35;  Weir  v.  Granite  State  Provident 
Asso.  56  N.  J.  Eq.  234 ;  Rogers  v.  Rains,  100 
Ky.  295 ;  Strauss  v.  Carolina  Interstate  Bldg, 
d  L.  Asso.  117  N.  C.  308.  30  L.  R.  A.  693; 
Chapman  v.  Young,  65  111.  App.  131. 

The  dues  which  Cairns  has  paid  upon  his 
stock,  that  is,  the  dues  upon  the  four  shares 
of  stock  with  which  he  was  to  pay  the  $400 
borrowed,  and  the  dues  upon  the  four  shares 
of  stock  with  which  he  was  to  pay  the  pre- 
mium bid,  should  not  be  deducted  from  the 
amount  found  due  on  the  loan  for  principal 
and  interest. 

When  such  an  association  becomes  insol- 
vent the  borrowing  stockholder  should  enjoy 
no  advantage  over  the  non-borrowing  stock- 
holder. All  who  have  borrowed  money  of  the 
association  should  return  it  with  interest,  for 
the  assets  of  such  association  consist  chiefly 
of  loans  made  to  members;  and  then,  when 
all  the  assets  have  been  collected  in,  all  the 
stoekholders  should  share  in  the  net  assets  in 
proportion  to  their  respective  holdings. 

Wohlford  v.  Citizens*  Bldg.  L.  d  Sav.  Asso, 
140  Ind.  662,  29  L.  R.  A.  177;  Eversmann  v. 
Schmitt,  53  Ohio  St.  174,  29  L.  R.  A.  184; 
Curtis  V.  Oranite  State  Provident  Asso.  69 
Conn.  6 ;  Goodrich  v.  City  Loan  d  Bldg.  Asso, 
54  Ga.  98;  Strohen  v.  Franklin  Sav.  Fund 
d  L.  Asso.  115  Pa.  273;  Rogers  v.  Hargo,  92 
Tenn.  35;  Sullivan  v.  Stucky,  86  Fed.  Rep. 
491;  Brown  v.  Archer,  02  Mo.  App.  277; 
Weir  V.  Granite  State  Provident  Asso.  56  N. 
J.  Eq.  234;  Moran  v.  Gray  (N.  J.  Eq.)  38 
Atl.  668;  Price  v.  Kendall^  14  Tex.  Civ.  App. 
26;  Post  V.  Mechanics*  Bldg.  d  L.  Asso.  97 
Tenn.  408,  34  L.  R.  A.  201;  Knutson  v. 
Northwestern  Loan  d  Bldg.  Asso.  67  Minn. 
201. 

Dues  paid  upon  stock  do  not  constitute 
payments  upon  the  loans  made  to  stockhold- 
ers. 

Endlich,  Bide.  Asso.  §§  448,  452,  477,  478; 
Pioneer  Sav.  d  L.  Co.  v.  Cannon,  96  Tenn. 
509,  33  L.  R.  A.  112;  Southern  Bldg.  d  L. 
Aiso.  V.  Anniston  Loan  d  T.  Co.  101  Ala.  582, 
29  L.  R.  A.  120 ;  State,  Washington  Bldg.  d  L, 
Asso.f  V.  Homhacker^  42  N.  J.  L.  635;  Post 
V.  Mechanics*  Bldg.  d  L.  Asso.  97  Tenn.  408, 


Note. — ^The  right  of  a  member  of  a  building 
and  loan  association  to  apply  stock  payments 
npon  a  mortgage  is  considered  Id  a  note  to 
Soatbem  KIdg.  &  T«.  Asso.  v.  Anniston  Loan  & 
44  L.  R.  A. 


T.  Co.  (Ala.)  29  L.  R.  A.  120.  See  also  Post  v. 
Mechanics'  Bldg.  4  L.  Asso.  (Tenn.)  34  L.  B. 
A.  201. 
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34  L.  R.  A.  201.  Ca306  in  note  to  Robertson 
V.  American  Homestead  Asao,  (Md.)  69  Am. 
Dec.  163 ;  4  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp. 
1057,  1058. 

If  Cairns  had  paid  any  portion  of  the  pre- 
mium bid  or  any  interest  thereon,  such  pay- 
ment should  be  deducted  from  the  amount 
due. 

Endlich,  Bldg.  Asso.  §|  523,  531 ;  Weir  y. 
Oranite  State  Provident  Aseo,  56  N.  J.  Eq. 
234;  Moron  v.  Chray  (N.  J.  £q.)  38  Atl.  668; 
Rogers  v.  Rains,  100  Ky.  295;  Curtis  v. 
Granite  State  Provident  Asso,  69  Conn.  6; 
Post  V.  Mechanics*  Bldg,  d  L,  Asso.  97  Tenn. 
408,  34  L.  R.  A.  201. 

Some  of  the  oases  hold  that  only  a  propor- 
tionate part  of  the  premium  paid  should  be 
credited  to  the  debtor. 

See  Sullivan  y.  Stucky,  86  Fed.  Rep.  491 ; 
Tofjole  y.  American  Bldg.  Loan  d  Invest.  Soo. 
61  Fed.  Rep.  446.  See  also  Weir  v.  Oranite 
btate  Provident  Asso.  56  N.  J.  Eq.  234. 

Mr.  M.  H.  Brennan,  for  respondenU: 

The  borrowing  member  in  cases  of  insol- 
yency  and  foreclosure  is  entitled  to  credit  for 
all  paymente  made. 

Rochester  Sav.  Bank  v.  Whitmore,  25  App. 
Diy.  491 ;  Thompson  v.  North  Carolina  Blag. 
d  L.  Asso.  120  N.  C.  420;  Strauss  v.  Carolina 
Interstate  Bldg.  d  L.  Asso.  117  N.  C.  308, 30 
Ij.  R.  A.  093;  Robertson  y.  American  Home- 
stead Asso.  10  Md.  397,  69  Am.  Dec.  162; 
Buist  y.  Bryan,  44  S.  C.  121,  29  L.  R.  A.  127 ; 
Thompson,  Bldg.  Asso.  chap.  8,  §§  30,  42,  50, 
chap.  12,  §§  5,  13;  Endlicn,  Building  Asso. 
S§  33,  373,  496,  498,  502,  531 ;  2  Am.  &  Eng. 
Enc.  Law,  pp.  629,  642 ;  Randall  v.  National 
Bldg.  L.  d  Protective  Union,  42  Neb.  809,  29 
L.  R.  A.  133. 

Bartholoateir,  Ch.  J.,  delivered  the  opin- 
ion of  the  court : 

William  D.  Hale,  the  appellant,  is  the 
duly-appointed  receiyer  of  tne  American  Sav- 
ings &  Loan  Association.  As  such  he  seeks 
to  foreclose  a  mortgage  given  by  Robert 
Cairns  and  Ella  Cairns  to  said  association. 
Robert  Cairns  died  before  tho  action  was 
brought,  and  the  defendants  Mary  and  Rob- 
ert (^irns  are  his  heirs  at  law.  The  Ameri- 
can Savings  &  Loan  Association  was  a  cor- 
{tora4ion  organized  and  doing  business  under 
the  laws  of  the  state  of  Minnesota,  with  ite 
home  office  at  Minneapolis.  The  allegations 
of  the  complaint,  aside  from  the  allegations 
as  to  the  insolvency  of  the  association  and 
the  appointment  of  the  receiver,  are  substan- 
tially the  same  as  in  the  case  of  United  States 
Sav.  d  L.  Co.  V.  Shain  (decided  at  this  term) 
77  N.  W.  1006.  The  answer  also  raiises  the 
same  issues  as  in  that  case.  Following  the 
decision  in  that  case,  we  hold  that  the  con- 
tract in  this  case  must  be  governed  by  the 
laws  of  the  state  of  Minnesote,  and  that  said 
contract  is  not  usurious. 

Upon  the  question  of  the  proper  credits  to 
be  given  to  the  defendants,  this  case  differs 
materially  from  the  Shain  Case,  as  the  as- 
sociation ha^  become  insolvent,  and  is  unable 
to  mature  the  stock,  and  consequently  unable 
to  complete  the  contract  on  its  part.  In  this 
ease  ^e  loan  was  $400,  and  the  premium  bid 
was    $400.     The    evidence    of    indebtedness 
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took  the  form  of  a  bond.  Ella  Cairns  signed 
as  one  of  the  obligors.  The  bond  was  for 
$300,  but  only  the  sum  of  $400  drew  interest, 
and  that  at  the  rate  of  6  per  cent.  EUght 
shares  of  stock  were  assignra  to  the  associa- 
tion as  collateral  security;  the  bond  to  be 
paid  by  the  absolute  surrender  of  such  stook 
at  maturity.  The  bond  was  payable  on  or 
before  nine  years  from  date,  it  is  conceded, 
as  we  understand  the  record,  that  on  Decem- 
ber 19,  1888,  Robert  Cairns,  deceased,  sub- 
scribed for,  and  there  were  issued  to  him, 
ten  shares  of  stock  in  said  association.  Sub- 
sequently two  of  said  shares  were  surren- 
dered, and  they  figure  in  no  manner  in  this 
controversy,  and  we  shall  treat  the  matter  as 
a  subscription  for  eight  shares.  Upon  these 
shares  he  contracted  to  make  monthly  pay- 
ments at  the  rate  of  60  cento  upon  each  share 
until  the  stock  matures.  Cairns  did  not  ap- 
ply for  a  loan  until  more  than  a  year  there- 
after, and  the  loan  was  not  actually  made  un- 
til March  8,  1890.  All  payments  up  to  that 
time  had  been  kept  up.  Consequently  there 
had  been  paid  upon  said  eight  snares,  before 
tJ:e  loan  was  made,  the  sum  of  $67.20.  From 
the  time  the  loan  was  made  until  the  insol- 
vency of  the  association  the  stock  payments 
were  regularly  made.  This  included  all  pay- 
mente up  to  and  including  October,  1895. 
Hence  he  paid  upon  his  stock,  after  the  loan, 
the  further  sum  of  $321.60;  and  of  this 
amount  one  half,  or  $160.80,  was  paid  upon 
stock  held  by  the  association  as  collateral 
security  for  uie  bonus  or  premium.  The  in- 
terest upon  the  loan  of  $400  was  also  paid 
monthly  in  advance,  auu  amounted  during 
said  term  to  $134.  For  what  amount  of  the 
sums  so  paid  should  the  respondente  receive 
credit? 

This  question  h«s  received  very  different 
answers  at  the  hands  of  different  courts.  It 
has  never  yet  been  answered  by  this  court, 
it  has  been  held  that  a  proper  and  equitable 
adjustment,  in  cases  where  the  association 
has  become  insolvent  and  unable  to  mature 
its  stock,  is  to  charge  the  borrowing  mem- 
ber \vitti  the  amount  of  money  received,  with 
lecal  interest  thereon,  and  credit  him  with 
all  that  he  has  paid,  "whether  paid  as  fines, 
penalties,  or  dues."  Strauss  v.  Carolina  In- 
terstate Bldg.  d  L.  Asso.  1 17  N.  C.  308,  30  L. 
K.  A.  693;  Thompson  v.  North  Carolina  Bldg. 
d  L.  Asso.  120  N.  C.  420;  Buist  v.  Bryan,  44 
S.  C.  121,  29  L.  R.  A.  127.  See  also  Roch- 
ester Sav.  Bank  v.  Whitmore^  26  App.  Div. 
491.  In  this  case  the  question  was  presented 
in  an  involved  form,  and  just  what  the  court 
decided  is  not  clear.  Respondent  also  cites 
in  this  connection  Randall  v.  National  Bldg. 
L.  d  Protective  Union,  42  Neb.  809,  29  L.  R. 
A.  133.  But  in  that  case  the  association  in- 
volved was,  so  far  as  the  record  discloses,  an 
entirely  solvent  corporation ;  and  under  such 
circumstances  there  can  be  no  injustice  in 
crediting  a  borrowing  member,  who  chooses 
t^  surrender  the  stock  pledged,  with  all  that 
he  has  paid  thereon.  This  rule  has  been  fre- 
quently applied  in  Pennsylvania.  Spring 
Garden  Loan  Asso.  v.  Tradesmen's  Sav.  Fund 
d  L.  Asso.  46  Pa.  493;  Waikins  v.  Working- 
men's  Bldg.  d  L.  Asso.  07  Pa.  514.  But  that 
a  different  rule,  as  to  ciedite  to  be   given. 
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si'ould  be  applied  in  solvent  and  insolvent 
corporations  is,  we  tliink,  entirely  clear. 
The  rule  is  universal  that  when  a  corpora- 
lion  becomes  insolvent  there  must  be  or  at 
least  there  may  be,  a  loss  to  the  stocknolder. 
And,  from  their  very  nature,  the  certainty 
•of  I066  in  case  of  an  insolvent  building  and 
loan  association  is  f^eater  than  in  many 
other  forms  of  investment.  They  deal  only 
Aith  their  members.  Tlieir  capital  consists 
exclusively  of  sums  paid  by  their  members. 
The^  cannot  become  insolvent  in  fact  without 
;in  impairment  of  that  capital,  and,  if  there 
be  an  impairment,  then  the  full  amount  of 
<9ipita]  paid  in  cannot  be  returned.  That  be- 
ing true,  every  principle  of  their  organiza- 
tion requires  that  every  dollar  of  capi&l  that 
has  been  paid  in  upon  stock  subscriptions 
fhould  bear  its  proportionate  share  of  the 
loss.  In  Endlich,  Bid*;.  Asso.  §  514,  it  is 
said:  "The  truth  is  thait  there  is  implied, 
in  the  very  essence  of  the  building  associa- 
tion scheme,  an  agreement  between  the  mem- 
bers of  every  association,  in  the  light  of 
which  all  other  agreements,  and  all  rules 
and  by-laws,  must  be  read,  and  to  which  they 
must  be  conformed;  and  that  is  the  agree- 
ment that  all  burdens  shall  be  equally  borne, 
^s  well  as  all  profits  equally  shared, — that 
the  whole  enterprise  shall  be  conducted  and 
the  rights  and  ooligatione  of  the  participants 
In  it  shall  be  adjusted  upon  a  basis  of  strict 
mutuality,  equality,  and  fairness.''  It  is 
evident  that  if,  in  oases  of  the  insolvency 
of  the  association,  all  the  borrowing  stock- 
liolders  are  to  be  credited  on  their  indebted- 
ness with  all  the  capital  the^  have  paid  in, 
they  suffer  none  of  the  impairment,  and  ul- 
tima^ly  the  entire  loss  must  be  borne  by 
the  nonborrowing  members,  and  thus  the  ba- 
!«i<«  of  strict  mutuality  of  burdens  is  entirely 
<lisregarded.  E^quity  cannot,  therefore  un- 
iler  such  circumstances  extend  to  the  debtor 
credit  for  all  he  has  paid  upon  his  stock. 
This  we  think  is  the  rule  of  the  authorities, 
as  well  as  of  reason.  Eversmann  v.  Schmitt, 
5.3  Ohio  St.  174,  29  L.  R.  A.  184;  Wohlford  v. 
ritizens'  Bldg,  L.  d  8av.  Aaso.  140  Ind.  662, 
29  L.  R.  A.  177 ;  Weir  v.  Granite  State  Prom- 
4ient  As80.  56  N.  J.  £q.  234;  Moran  v.  Gray, 
rX.  J.  Eq.)  38  Atl.  668;  Curtis  v.  Granite 
^.taie  Provident  Asso.  60  Conn.  6;  Stroken 
V.  Franklin  8av,  Fund  d  L,  Asso.  115  Pa. 
273;  Post  V.  Mechanics'  Bldg,  d  L.  Asso.  97 
Tenn.  408,  34  L.  R.  A.  201. 

But,  viewing  respondents  in  the  light  of 
borrowers  only,  and  turning  to  the  contract, 
\vp  learn  that,  for  the  privilege  of  receiving 
the  loan,  respondents  agreed  to  pay  a  pre- 
mium of  an  amount  equal  to  the  cash  re- 
ceived. That  agreement  was  made  by  rea- 
M>n  of  the  inducements  held  out  by  appel- 
lant, to  the  effect  that  both  loan  and  pre- 
mium could  ultimately  be  paid  by  a  sur- 
render and  cancelation  of  the  stock  when  it 
reached  par,  and  that  the  stock  could  be 
brought  to  that  condition  by  small  payments 
thereon  at  stated  intervals,  together  with 
the  profits  that  would  accrue  to  such  stock 
through  the  operations  of  the  association. 
But  the  associatioQ,  by  reason  of  its  insol- 
vency, is  unable  to  carry  out  its  contract. 
Tt  cannot  mature  the  stock.  The  induce- 
-44  L.  R.  A. 


nient  which  caused  the  resnondent  to  offer 
the  large  premium  has  failed.  Hence,  what- 
ever has  Deen  paid  upon  such  premium,  if 
anything,  should  be  credited  to  respondents 
This  we  think  is  the  better  rule,  and  it  is 
Amply  sustained  by  the  authorities  last  cited, 
although  some  courts  have  undertaken  to 
apportion  the  premium,  and  treat  a  portion 
of  it  as  earned.  See  Towle  v.  American  Bldg. 
Loan  d  Invest.  80c.  61  Fed.  Rep.  446;  Sul- 
livan V.  Stucky,  86  Fed.  Rep.  491.  But,  un- 
der what  we  regard  as  the  better  rule,  re- 
si>ondents  claim  that  they  should  be  credited 
with  the  dues  paid  upon  the  shares  of  stock 
that  were  assigned  as  collateral  to  the  pay- 
ment of  the  premium.  (It  will  be  remem- 
bered that  th^  premium  was  included  in  the 
bond,  but  drew  no  interest.)  We  held  in 
the  8hain  Case — ^and  the  authorities  fully 
sustain  the  proposition — that  payments  made 
upon  stock  that  was  pledged  as  collateral  se- 
curity for  the  payment  of  the  loan  did  not 
constitute  payments  upon  the  loan.  This 
was  held  upon  the  theory  that  the  purchase 
of  the  stock  and  the  borrowing  of  the  mon- 
ev  were  distinct  and  separate  transactions. 
The  stock  was  purchased  as  an  investment, 
and  for  the  profits  wHich  it  promised,  and 
these  profits  mure  to  the  benefit  of  the  pur- 
chaser alike  whether  the  stock  be  pledged  or 
unpledged.  Goodrich  v.  City  Loan  d  Bldg. 
Asso.  54  Ga.  98.  True,  in  the  ultimate  ad- 
justment it  was  the  intention  to  exchange 
the  stock  for  the  bond.  But,  in  the  language 
of  the  New  Jersey  court  of  errors  and  appeiUs 
in  State,  Washington  Bldg.  d  L.  Asso.,  v. 
Homhacker,  42  N.  J.  L.  636,  "until  so  ex- 
changed, they  are  distinct  in  legal  contempla* 
tion  as  well  as  in  form.  The  stock  is  a  col- 
lateral security  for,  and  not  a  credit  on,  the 
bond."  No  reason,  in  law  or  logic,  presents 
itself  to  us,  why  the  same  rule  must  not  apply 
to  payments  made  upon  stock  that  is  pledged 
to  secure  the  payment  of  the  premium. 
Such  payments  on  stock  are  not  payments 
upon  the  premium.  Hence  in  this  case  noth- 
ing luas  been  paid  upon  the  premium  bid,  and 
there  is  therefore  nothing  in  tihat  behalf  with 
which  to  credit  respondents.  It  will  be  no- 
ticed that  in  this  case  appellant  is  not  seeking 
to  recover  any  of  l^e  premium.  He  asks  only 
the  payment  of  the  cash  advanced,  with  oer- 
tain  interest  Uiereon,  and  taxes  paid.  The 
association  having  become  insolvent  and 
having  been  in  the  hands  of  a  receiver,  it  be- 
comes the  duty  of  that  officer  to  proceed  to 
collect  the  assets  of  the  asf^ociation.  It  is  his 
duty  to  close  the  business  out.  The  expecta- 
tions of  both  parties  have  been  disappointed. 
The  contract  is  at  an  end.  The  interest  upon 
this  loan  was  paid,  under  the  terms  of  the 
contract,  to  November  8,  1895.  The  appel- 
lant is  entitled  to  recover  the  oritifinal  loan, 
with  the  legal  rate  of  interest  in  Minnesota, 
which  is  7  per  cent,  from  said  November  8, 
1S95.  Should  respondents  pay  this  amount, 
or  should  it  be  realized  upon  a  sale  of  the 
mortgaged  property,  rcj-pondents  will,  of 
course,  become  the  absolute  owners  of  the 
?hare8  of  stock  which  were  assigned  as  col- 
lateral security,  and  will  be  entitled  to  a  re- 
assignment thereof.     There  is  a  claim  made 


264 


North  Dakota  Sufkeme  Couut. 


Nov.^ 


for  taxes  for  the  sum  of  $18.80,  which  the 
coart  found  were  paid  b^  plaintiff,  and  which 
should  also  be  included  in  the  judgment. 

The  trial  court  will  set  aside  its  judgment 
heretofore  entered  in  this  case,  and  enter 
judgment  af^ainst  the  respondent  Ella  Oairns 
for  the  amount  heretofore  indicated,    with 


the  usual  decree  of  foreclosure  as  to  all  the 
respondents.    It  is  so  ordered. 
Reversed, 

All  concur. 

Rehearing  denied  January  12,  1899. 


OHIO  SUPREME  COURT. 


Harry  SILBERMAN  et  al,,  Plffe,  in  Err,, 

V. 

Levi  HEY. 


( 


.Ohio. 


) 


*1.  The  rivltt  of  trial  by  Jury  Ig  a  sub- 
ject-matter of  general  legislation,  and  laws 
affecting  It  must  be  uniform  la  operation 
throughout  the  state.     Const,  art.  2,  f  26. 

S.  A  statute  by  tlie  provisions  of 
frblGh  tbe  parties  to  a  salt  la  'whlcli 
the  issues  are  of  rivht  triable  by  Jury 
are  deemed  to  have  waived  the  right,  unless 
a  certain  time  before  the  term  at  which  the 

'  issues  are,  by  the  laws  of  the  state,  required 
to  be  made  up,  a  demand  Is  made  for  a  Jury, 
attended  with  a  deposit  of  a  certain  sum  of 
money  for  the  benefit  of  the  Jury  fund,  af- 
fects the  right  of  trial  by  Jury,  and  must  be 
uniform  in  Its  operation.  The  Cuyahoga 
county  Jury  law,  adopted  May  19,  1894  (91 
Laws,  p.  793),  is,  in  substance,  such  a  law, 
and,  being  limited  in  its  operation  to  Cuya- 
hoga county,  is  Invalid. 

(January  31,  1899.) 

ERROR  to  the  Circuit  Court  for  Cuyahoga 
County  to  review  a  judgment  affirming 
a  judgment  of  th'e  Court  of  Common  Plead 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  the  contract  price  of  certain  iron  sold 
and  delivered.    Reversed. 

The  fact^  are  stated  in  the  opinion. 

Mr,  W.  C.  Rogers,  for  plaintiffs  in  er- 
ror: 

The  so-called  Cuyahoga  county  jury  law  is 
unconstitutional.  It  applies  only  to  a  cer- 
tain limited  class,  in  only  one  county  of  the 
state,  and  is  on  a  general  subject. 

Lehman  v.  McBride.  16  Ohio  St.  573;  All- 
byer  v.  State,  10  Ohio  St.  588;  Ex  parte 
Falk,  42  Ohio  St.  638;  Kelley  v.  State,  6 
Ohio  St.  269:  State  v.  Winch,  45  Ohio  St. 
663;  yye  v.  State,  1  Ohio  C^C.  365;  Cass  v. 
Dillon,  2  Ohio  St.  617;  State  v.  Ellet,  47 
Ohio  St.  00;  Costello  v.  Wyoming,  49  Ohio 
St.  202;  Hamilton  County  Comrs,  v.  Rosche 
Bros.  50  Ohio  St.  103,  19  h.  R.  A.  684. 

Any  law  establishing:  the  jurisdiction  of 
any  of  the  courts  of  common  pleas  must  be 
a  general  law,  whether  it  is  as  to  a  class  of  its 
business  or  a  class  of  its  litigants. 

Cincinnati  v.  Steinkamp,  54  Ohio  St.  284; 

•Headnotes  by  the  Court. 


Note. — For  the  question  of  class  legislation 
in  respect  to  struck  juries,  see  Lommen  v. 
Minneapolis  Gaslight  Co.  iMinn.)  33  L.  R. 
437.  See  also  Peop'e  v.  JOrnn  (N.  Y.)  43  L 
A..  247. 
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State,  Broermauy  v.  Hamilton  County  Oomrs^ 
51  Ohio  St.  333;  State,  Atty.  Qen.,  v.  Davis, 
56  Ohio  St.  15;  Gaylord  v.  Hubbard,  56  Ohio- 
St.  25;  Hixson  v.  Burson,  54  Ohio  St.  470; 
Pitkin  County  Comrs,  v.  First  Nat.  Bank,  6- 
Colo.  App.  423;  State  y.  Hipp,  38  Ohio  SU 
226. 

By  the  provisions  of  this  act,  |  2,  the  sum 
of  $6  deposited  with  the  clerk  of  the  court 
shall  be  appropriated  towards  the  payment 
of  jury  fees  generally,  and  to  the  extent  that 
that  goes  into  the  county  treasury  thai  liti- 
gant especially  contributes  towards  the  tax 
in  that  behalf. 

Pittsburgh,  i7.  d  St.  L.  R,  Co.  v.  State,  4» 
Ohio  St.  189,  16  L.  R.  A.  380;  Wasson  v. 
Wayne  County  Comrs.  49  Ohio  St.  622,  17  L. 
R.  A.  795. 

^fr.  Emil  Joseph,  for  defendant  in  error : 

The  act  of  91  Ohio  Laws,  793,  is  not  a  law 
of  a  general  nature  within  the  meaning  of 
the  Constitution. 

McOill  v.  State,  34  Ohio  St.  228;  State, 
Hihhs,  V.  Franklin  County  Comrs.  35  Ohio 
St,  458;  Bronson  v.  Oberlin,  41  Ohio  St.  476,. 
62  Am.  Rep.  90;  State,  Aity.  Gen,,  v.  Shear- 
er, 46  Ohio  St.  275. 

The  act  complained  of  does  not  deprive 
litigants  of  the  right  to  trial  by  jury,  but 
prescribes  the  circumstances  under  which  i 
jury  shall  be  deemed  waived  in  all  cases  ap- 
pealed, etc. 

Boncivitz  V.  Bonewite,  50  Ohio  St.  373. 

Similar  laws  of  other  states  governing  the- 
selection  of  jurors  have  been  held  constitu- 
tional. 

Randall  v.  Kehlor,  60  Me.  37,  11  Am.  Rep. 
i69;  Adams  v.  Corriston,  7  Minn.  456;  Cush- 
man  v.  Flanagan,  50  Tex.  389:  Bailey  v.  Joyy 
132  Mass.  356;  Vitrified  Wheel  <f-  Emer\f  Co. 
v.  Edwards,  136  Mass.  691 ;  Vierling  v.  Stifel 
Brewing  Co.  15  Mo.  App.  126;  Foster  v. 
Morse,  132  Mass.  354,  42  Am.  Rep.  438. 

BCinsliall,  J.,  delivered  the  opinion  of  tlie- 
court: 

The  suit  below  was  brought  in  the  common 
pleas  court  of  Cuyahoga  county  by  Levi  Hey 
against  the  defendants,  Silberman  &  Co.,  to 
rec-over  a  balance  due  on  an  account  for  cer- 
tain iron  sold  and  delivered.  The  latter 
claimed  that  the  iron  was  not  of  the  quality 
ordered,  and  also  claimed  damages  in  the- 
sum  of  $100.  The  amount  claimed  by  the 
plaintiff  was  $181.95.  The  issues  having 
been  made  up,  when  the  case  came  on  for 
trial  the  defendants  demanded  a  jury,  which 
was  denied  tlieni,  under  the  provisions  of 
what  is  termed  the  "Cuyahoga  County  Jury- 
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La.w/'  which  was  passed  and  tock  effect  May 
19,  1894  (91  Laws,  p.  793).  In  this  case, 
according  to  this  law,  the  defendants,  to  be 
entitled  to  a  jury,  should  have  demanded  a 
jury,  in  writing,  at  least  five  days  before  the 
commencement  of  the  term  aiter  the  issues 
should  have  been  made  up  according  to  the 
Btatutes  of  the  state,  and  have  deposited  with 
the  clerk  $5,  to  be  appropriated  to  the  pay- 
ment of  jury  fees.  Tnis  was  not  done,  but 
under  the  general  law  of  the  state  the  de- 
fendants were  entitled  to  a  jury  without  hav- 
ing filed  such  written  demand,  or  making  the 
deposit  of  any  sum  whatever. 

The  plaintiffs  in  error  claim  that  the  stat- 
ute under  which  they  were  denied  a  jury 
trial  is  unconstitutional,  and  that  the  judg- 
ment should  be  reversed  for  this,  among 
other  reasons.  We  entertain  no  doubt  of  thvs 
invalidity  of  this  law.  It  is  true  that  there 
is  an  attrmpt  to  give  it  the  character  of  a 
general  one,  by  making  it  applicable  to  "all 
counties  which  now  contain,  or  which  may 
contain  a  city  of  the  second  grade  of  the 
first  class."  But,  if  its  subject-matter  is  not 
a  proper  subject  of  local  legislation,  this  at- 
tempt to  give  it  the  form  of  a  general  law 
i;an  be  of  no  avail,  as  has  been  frequently  de- 
cided by  this  court.  It  is  manifestly  a  local 
law,  intended  to  apply  to  Cuyahoga  county, 
and  can  apply  to  no  other.  The  Constitu- 
tion (art.  2,  §  26)  reciuires  that  all  laws  of 
a  general  nature  shall  be  uniform  in  their 
operation  throughout  the  state,  and  it  is  well 
-settled  that  the  "general  nature"  of  a  law 
must  be  determined  by  its  subject-matter. 
If  this  be  general,  the  law  must  be  general, 
but,  if  the  subject-matter  be  of  a  local  na- 
ture, a  local  law  applicable  to  the  subject- 
matter  may  be  enacted.  But  as  to  the  na- 
ture of  the  subject-matter  the  legislature  is 
rot  the  exclusive  judge.  If  it  were  other- 
wise, then  this  important  provision  of  the 
Constitution  would  be  little  more  than  di- 
rectory, instead  of  mandatory,  as  it  undoubt- 
edly is.  The  greatest  respect  will  always  be 
given  the  determination  <k  the  legislature  in 
enacting  the  law,  but,  where  its  validity  is 
properly  challenged  on  this  ground,  it  is  the 
duty  of  the  court  to  pass  qn  it;  and  if  clearly 
f-atisfied  that  the  provision  has  been  violated, 
in  making  that  a  local,  which  should  have 
been,  if  enacted  at  all,  a  general,  law,  it  is 
within  the  power  of  the  court,  and  its  duty, 
to  declare  it  invalid.  It  is  sometimes  a  ques- 
tion of  some  nicety  to  distinguish  between 
that  which  is  local  and  that  which  is  gen- 
eral, as  regards  the  subject-matter  of  a 
law;  and,  where  there  is  room  for  a  fair  dif- 
ference of  opinion  in  regard  to  it,  the  doubt 
arising  from  such  difference  should  be  re- 
solved in  favor  of  the  law.  In  this  case  we 
are  unable  to  perceive  any  ground  for  such  a 
difference.  There  is  probably  in  the  entire 
field  of  legislation  no  subject  of  a  more  gen- 
eral nature,  undoubtedly  none  of  more  gen- 
eral interest,  than  the  right  of  trial  by  jury. 
It  is  regarded  as  a  birthright  of  English- 
men, and  among  American  citizens  as  one 
of  their  constitutional  guaranties.  It  is 
^aranteed  to  all  the  citizens  of  this  state 
by  the  provision  of  its  Constitution,  that  the 
44  L.  R.  A. 


light  shall  be  "inviolate."  At  the  adoption 
of  the  Constitution  of  Ohio,  everj'  litigant 
in  a  suit  such  as  that  between  the  parties 
below  had  a  right  to  demand  a  jury  trial 
without  depositing  any  sum  of  money  or 
making  the  demand  at  any  particular  period 
before  the  case  was  called  for  trial ;  and  this 
remains  so  in  every  county  in  the  state,  ex- 
cept that  of  Cuyahoea,  if  the  act  above  re- 
ferred to  is  a  valid  law.  No  local  circum- 
stances are  suggested  for  this  difference,  and 
we  are  unable  to  conceive  of  any.  If,  in 
suits  where  less  than  $300  are  demanded,  or 
on  appeal  from  the  probate  court,  or  from 
the  docket  of  a  justice  of  the  peace,  public 
policy  requires  that  the  right  to  a  jury 
should  be  made  to  depend  upon  a  demand 
therefor  made  a  certain  time  before  the  is- 
sues should  have  been  made  up,  and  the  de- 
posit of  a  certain  sum  of  money  with  the 
clerk  of  the  court,  what  reason  of  a  local  na- 
ture exists,  why  this  should  be  so  in  Cujra- 
hoga  county,  that  does  not  exist  in  any  or  all 
the  counties  of  the  state?  No  answer  sug- 
gests itself  to  this  question  that  would  not 
also  permit  of  a  difference  in  the  law  of  pro- 
cedure, or  of  a  variety  on  many  other  sub- 
jects of  legislation  that  have  heretofore 
been  universally  regarded  as  of  a  general  na- 
ture. Undoubtedly  there  is  more  litigation 
in  a  large  county  like  Cuyahoga  than  in 
some  others.  But  this  difference  can  be.  and 
has  been,  provided  for  by  increasing  the  ju- 
dicial force  of  the  subdivision  in  which  the 
county  is  situated. 

It  is  claimed  that  this  law  should  be  sus- 
tained on  the  authority  of  Mc(Hll  v.  State, 
34  Ohio  St.  228.  That  case,  when  examined, 
will  be  found  to  relate  to  an  enactment  quite 
different  from  the  one  before  us  in  this  case. 
It  does  not  in  any  way  affect  the  right  of 
trial  by  jury.  It  sfmply  provides  a  mwle  for 
the  return  of  the  names  of  electors  for  jury 
service  in  Cuyahoga  county,  different  from 
the  general  law.  The  mode  of  selecting 
electors  for  jury  service  has  never  been  re- 
garded as  an  essential  element  in  the  right 
of  trial  by  jury.  Different  modes  have  been 
adopted  and  prevailed  at  different  times.  In 
fact,  as  pointed  out  by  the  learned  judge  de- 
livering the  opinion  in  the  case,  the  general 
law  at  that  time  was  not  uniform  in  its  pro- 
visions on  the  subject;  the  selection  being, 
in  general,  made  by  the  trustees  of  the  town- 
ships, noting  as  judges  of  election,  and  in 
other  cases  by  town  council,  thus  adapting 
its  provisions  to  local  requirements.  Local 
ciTcumstances,  such  as  the  situation  of  large 
cities,  with  their  corrupting  influences,  in 
certain  counties,  may,  in  the  interest  of  a 
fair  and  impartial  jury  trial,  make  the  se- 
lection of  electors  for  jury  service  a  matter 
of  local  concern,  and  require  legislation  not 
required  in,  and  inapplicable  to,  tJie  other 
counties  of  the  state.  This  was  the  view 
taken  by  the  court  in  deciding  the  case.  It 
adjudged  that  a  special  law,  under  such  cir- 
cum$d.anees,  was  proper,  and  sustained  the 
act  in  question.  Our  Constitution  does  not 
require  all  laws  to  be  uniform  in  their 
operation  throughout  the  state.  The  re* 
(juireinent  simply  embraces  all  laws  of  a  gen- 
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«ra]  nature  clearly  implying  that  those  not  of 
a  general  nature  need  not  operate  unifomily 
throughout  the  state.  Concedinff  the  case  of 
HcGill  V.  State  to  have  been  rightly  decided, 
— ana  there  is  no*  purpose  here  to  (question  it. 
— still  it  must,  as  we  think,  readily  appear 
from  what  has  been  said  that  it  does  not  con- 
trol this  case.    The  law  here  in  question  af- 


fects the  right  of  trial  by  jury, — a  subject  of 
general  interest  throughout  the  state.  The 
law  considered  in  the  McOill  Case  simply 
affects  the  mode  of  selecting  electors  for 
jury  service;  and  in  this  regard  local  circum- 
stances may,  in  the  interests  of  the  integri- 
ty of  the  system,  require  special  legislation. 
Judgment  reversed,  and  new  trial  granted. 


OREGON  SUPREME  COURT. 


STATE  of  Oregon,  Appt,, 

V. 

George  RENICK,  Respi, 


( 


.Or. 


) 


A  person  eannot  be  Itlinaelf  a  false 
token  80  as  to  be  Indictable  for  obtaining 
monej  by  means  of  a  false  token  and  false 
pretenses,  when  he  procures  money  from  a 
woman  by  a  promise  of  marriage  and  by  of- 
fering himself  to  her  under  a  fictitious  name, 
and  by  falsely  stating  that  he  Is  unmarried. 

(February  28.  1899.) 

APPEAL  by  the  state  from  a  judgment  of 
the  Circuit  Court  for  Multnomah  Coun- 
ty sustaining  a  demurrer  to  an  indictment 
eharginf  defendant  with  having  obtained 
money  fi'om  another  by  means  of  a  false  tok- 
•en.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  O.  M.  Idleman,  Attorney  Gener- 
•al,  and  Clutrles  F.  I«oi>d,  for  appellant: 

George  Renick,  the  defendant,  by  appear- 
ing and  representing  himnelf  to  be  Cnnrles 
Smith,  and  a  single  man,  and  of  marriagea- 
ble age,  is  a  false  token  within  §  1372  of  our 
•Code. 

Bouvier  defines  a  token  "as  a  document  or 
eign  of  the  existence  of  a  fact." 

Section  1372  of  Hiirs  Annotated  Code  pro- 
Tides  that,  '*upon  a  trial  for  having,  by  any 
ialse  pretense,  obtained  the  signature  of  any 
person  to  any  written  instrument,  or  ob- 
laiined  from  any  person  any  valuable  thing, 
no  evidence  can  be  admitted  of  a  false  pre- 
tense expressed  orally  and  unaccompanied  by 
a  false  token  or  writing." 

Hishop,  Crim.  Law,  8th  ed.  |  151 ;  King  v. 
Jones,  1  Leach,  C.  L.  174,  2  East,  P.  C.  822; 
Rex  V.  Oovers,  Sayer,  200 ;  Com.  v.  Drew,  19 
Tick.  179. 

The  man  represented  himself  to  be  that 
which  he  was  not,  and  presenting  himself  in 
the  assumed  character  and  under  false  col- 
ors, forestalled  inquiry;  his  presence  in  the 
assumed  character  was  the  very  pretense  or 
token  which  caused  the  complainant  in  this 
case  to  part  with  her  money. 

7  Am.  &  Eng.  Enc.  Law,  p.  748,  5  4;  Reg. 
▼.  Jennison,  9  Cox,  C.  C.  158,  Leigh  &  C.  C.  C. 
157,  31  L.  J.  M.  C.  N.  S.  140,  8  Jur.  N.  S. 
442,  6  L.  T.  N.  S.  256,  10  Week.  Rep.  488. 

Note. — On  the  general   subject  of  false  pre- 
tenses, see  note  to  Barton  v.  People  (111.)  10  L. 
R.  A.  802. 
44  L.  R.  A. 

See  also  45  L.  R.  A.  424. 


Messrs.  Stott,  Boise,  Sc  Stout,  for  re> 

spondent : 

Mere  words  are  neither  symbols  nor  tok- 
ens, and  what  a  man  says  about  himself  docs 
not  make  him  a  false  token,  or  a  token  of  any 
kind. 

2  Bishop,  Crim.  L.  5th  ed.  (§  145,  15.); 
Com.  V.  Warren^  6  Mass.  72;  People  v.  Gates, 
13  Wend.  311. 

WoWertoii,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  indictment  in  this  case  charges,  in  sub- 
stance, that  the  defendant,  George  Renick, 
did  on  the  10th  day  of  November,  1896,  in 
Multnomah  county,  Oregon,  wilfully  and 
feloniously,  with  intent  to  defraud,  by  means 
of  a  certain  false  token,  to  wit,  himself,  the 
said  George  Renick,  falsely  and  fraudulent- 
ly present  himself,  the  said  George  Ren- 
ick, and  represent  and  pretend  to  one 
Carrie  Meyer,  an  unmarried  woman,  that 
he,  the  said  George  Renick,  was  one  Charles 
Smith,  that  he  was  unmarried,  and  compe- 
tent and  in  a  position  to  lawfully  contract 
marriage  with  her,  whercajs,  in  truth  and  in 
fact,  the  said  George  Renick  was  not  Charle^^ 
Smith,  and  was  not  then  unmarried,  but  had 
a  lawful  wife  then  living,  by  means  of  which 
false  token,  fraudulent  pretense,  and  false 
representations,  eoupled  with  a  promise  to 
marry  her,  the  said  Carrie  Meyer,  he,  the 
said  George  Renick,  did  then  and  there  ob- 
tain of  Carrie  Meyer  divers  gold  coins,  of  the 
value  of  $190.  A*  demurrer  to  this  indict- 
ment was  sustained,  and  the  state  appeals.  It 
is  claimed  that  the  money  was  obtained  by 
false  pretenses,  through  and  by  the  use  of  a 
false  token,  and  that  the  use  by  defendant  of 
himself  as  such  false  token  was  sufficient  in 
law  to  constitute  the  offense.  This  presents 
the  only  question  to  be  determined. 

There  was  a  species  of  cheat  or  fraud  at 
common  law  which  was  effectual  through 
the  use  of  deceitful  or  illegal  symbols  or  to- 
kens, such  as  were  calculated  to  affect  the 
public  at  large,  and  against  which  common 
prudence  could  not  have  guarded.  It  was 
not  sufficient  upon  which  to  found  the  offense 
if  a  mere  privy  token  was  emploved, — a  coun- 
U'Vle'it  letter  in  another  person's  name,  or  a 
private  check  upon  a  bank  in  which  the 
drawer  had  no  funds  {harass  Case,  2  Leach, 
C.  L.  647,  652),  and  the  like, — not  having 
the  semblance  of  public  authenticity  or  pur- 
porting to  be  of  public  consequence,  such  as 
spurious  money  of  the  realm  or  bank  notes 
circulating  throughout  the  community  as  a 
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tuedium  of  exchange.  But  by  Stat.  33  Hen. 
\  III.  chap.  1,  the  obtaining  goodB  by  means 
of  false  privy  tokens,  counterfeit  letters,  etc., 
is  expressly  made  an  indictable  offense,  and 
this,  Mr.  Bishop  says,  has  now  become  com- 
mon law  with  us.  1  Bishop,  Crim.  Law,  § 
^71.  But  &s  it  regards  privy  toki^ns,  at 
least,  this  statute  has  always  been  considered 
as  creating  a  new  offense.  People  v.  Stone,  9 
Wend.  182.  Another  species  of  cheat  or 
fraud  at  common  law  was  accomplished 
-through  the  false  personation  of  another. 
2  Russell,  Crimes,  pp.  10, 11.  Perhaps  the  com- 
monly accepted  definition  of  a  "common-law 
cheat  is  that  it  is  a  fraud  .  .  .  [wrought 
by]  some  false  symbol  or  token,  of  a  nature 
against  whieh  common  prudence  cannot 
^uard,  to  the  injury  of  one  in  some  pecuni- 
ary interest."  1  Bishop,  Crim.  Law,  5  671; 
2  Wharton,  Crim.  Law,  §1116;  5  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  1025.  But  Russell,  in 
hi<«  work  on  Crimes,  gives  it  a  wider  signifi- 
•cation,  and  defines  it  as  "the  fraudulent  ob- 
taining the  property  of  another,  by  any  de- 
ceitful and  illegal  practice  or  tc^en  ( short  of 
felony)  which  affects  or  may  uffect  the  pub- 
lic." 2  Russell,  Crimes,  p.  613.  See  also  1 
Bouvier,  Law  Diet.  p.  317.  Under  this  defi- 
nition^  the  cheat  need  not  necessarily  be  ac- 
<M>mpli8hed  through  the  use  of  a  symbol  or 
token,  and  cases  are  cited  by  the  learned  au- 
thor, in  connection  with  the  definition,  which 
would  seem  to  support  his  enlarged  concep- 
tion of  it.  Some  cases  are  cited  by  Bishop, 
aa  King  v.  Jones,  1  Leach,  C.  L.  174,  where- 
in an  apprentice  got  himself  enlisted  as  a 
eoldier,  and  thus  ^ytained  a  bounty,  by  pro- 
fessing that  there  was  no  impediment;  and 
itea  V.  Hanson,  Sayer,  229,  wherein  a  woman 
was  indicted  for  getting  board  and  lodging 
bv  falsely  affirming  herself  to  be  single  and 
-of  the  name  of  Fuller,  when  she  was  married 
and  of  the  name  of  Hanson.  And  it  is  sup- 
posed by  the  author  that  the  boy  in  the  one 
<oase  and  the  woman  in  the  other  were  tokens, 
and  therefore  th»t  those  cases  were  disposed 
of  upon  that  ground  only.  But,  when  they 
are  looked  into,  it  does  not  appear  that  the 
-decisions  were  based  upon  that  theory.  In- 
deed, they  are  so  meagerly  reported  that  it 
19  difficult  to  determine  what  was  the  specific 
^ound  of  their  disposal.  The  broader  defi- 
nition of  Russell  and  Bouvier  of  a  "cheat"  at 
eommon  law  woul4  undoubtedly  include  the 
offense,  as  it  was  in  either  instance  a  deceit- 
ful practice.  In  the  case  of  the  boy,  it  was 
.&  wilful  misrepresentation  touching  his  age 
and  apprenticeship;  and  of  the  woman,  a 
wron^ul  personation  of  another.  There  is 
an  old  case  of  Queen  v.  Uacarty,  6  Mod.  301, 
wherein  it  was  charged  that  Macart^,  one  of 
the  defendants,  falsely  represented  himself  to 
be  a  broker,  and  Pordenborough,  the  other  of 
such  defendants,  falsely  pretended  to  be  a 
merchant  of  London,  and  as  such  traded  in 
Portugal  wines,  and  that,  through  such  pre- 
tensions and  representations,  they  induced 
one  Chown  to  barter  a  quantity  of  hats  for  a 
quantity  of  a  spurious  and  unwholesome  wine 
represented  to  be  ^ood  and  wholesome  Portu- 
^lai  wine.  In  deciding  the  case  upon  excep- 
tions to  the  indictment,  Holt,  Ch.  J.,  says: 
^*The  crime  is  not  the  selling  one  thing  for 
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another,  but  here  is  a  false  token,  the  one 
pretending  to  be  a  broker  and  the  other  a 
merchant,  and  a  combination  to  cheat."  Rex 
v.  Govers,  Sayer,  206,  is  another  old  case 
wherein  the  defendant  was  indicted  for  false- 
ly assuming  to  be  a  merchant,  and  producing 
divers  counterfeit  commissions  purporting  to 
be  from  Spain,  and  thereby  induced  another 
person  to  extend  him  credit.  Upon  a  rule  to 
show  cause  why  judgment  should  not  be  ar- 
rested, Ryder,  Ch.  J.,  said:  "The  present 
case  is  much  stronger  than  that  of  Queen  v. 
Macarty,  inasmuch  as  the  defendant,  besides 
pretending  to  be  a  merchant,  did  produce  sev- 
eral paper  writings,  which  he  affirmed  to  be 
letters  coibtaining  commissions  to  him  as  a 
merchant."  Mr.  Russell  pei'titiently  re- 
marks, of  the  first  of  these  cases  that  the 
true  ground  of  the  judgment  was  tnat  it  was 
a  case  of  conspiracy,  and  this  was  another 
species  of  cheat  at  common  law;  and  of  the 
second,  that  the  cheat  was  effected  by  means 
of  a  forgery,  which  was  in  itself  a  substan- 
tive offense,  indictable  at  conunon  law.  The 
forgery,  if  successful,  was  indictable  as  a 
common-law  cheat.  The  broader  definition 
alluded  to  would  include  these  offenses  also, 
without  going  to  the  extent  of  holding  that 
the  defendanU  themselves  were  tokens.  But, 
whatever  may  be  the  rule  and  definition 
touching  the  common-law  cheat,  the  statutes 
of  England  early  began  to  distinguish  between 
the  different  species  of  cheat,  and  to  carve  out 
a  distinct  offense  for  obtaining  money  or 

groperty  by  falsely  personating  another, 
uch  an  offense  has  been  widely  adopted  in 
the  American  states,  and  our  own  statute  has 
made  the  act  punishable.  Hill's  (Or.)  Anno. 
Laws,  S  1776.  The  statute  has  also  made  it 
an  offense  for  any  person  to  obtain,  or  at- 
tempt to  obtain,  with  intent  to  defraud,  any 
money  or  property  whatever,  by  any  false 
pretense,  or  by  any  privy  or  false  token.  Id. 
§  1777.  The  evidentiary  matter  necessary 
to  support  a  charge  under  the  latter  section 
must  consist  of  a  false  token  or  writing  ac- 
ccmpanying  the  pretense.  Id.  §  1372.  Con- 
struing the  two  sections  together,  the  crime 
known  to  our  statute  is  much  the  same  ns 
that  constituted  by  33  Hen.  VIII.,  which  ex- 
tended the  common-law  cheat  so  as  to  in- 
clude one  accomplished  through  the  use  of  a. 
false  privy  token  or  counterfeit  letter.  Tha 
two  offenses  are  defined,  however,  and  made 
separate  and  distinct,  by  statute,  so  that  there 
need  be  no  longer  a  question,  as  under  the 
common  law,  as  to  whether,  in  the  false  per- 
sonation of  another,  the  person  engaging  in 
the  deceit  is  himself  a  false  token.  It  is 
made  a  crime  to  so  act,  and  a  case  coming 
fairly  within  the  statute,  it  is  thought,  could 
not  be  prosecuted  under  the  section  for  ob- 
teining  money  under  false  pretenses.  The 
case  at  bar,  however,  is  probably  not  a  false 
personation,  by  reason  of  the  fact  that  the 
defendant  did  not  assume  to  represent  a  real 
personage,  but  only  made  use  of  a  fictitious 
name,  having  no  application  to  anyone. 

But  it  is  contended  that  he  is  guilty  of  a 
false  pretense  by  the  use  of  himself  as  a 
token.  If  that  were  so,  he  must  be  regarded 
as  a  privy  token,  as  his  personation  was  not 
calculated,  nor  was  it  nis  purpose,  to  de 
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ceive  or  impose  upon  the  public  in  general; 
the  fraud  being  an  imposition  upon  an  indi- 
vidual only,  and  not  extending  to  the  injury 
of  the  public,  in  the  sense  of  a  public  cheat. 
In  the  Jones  Case,  1  Leach,  C.  L.  174,  the 
personation  was  of  a  class  capable  of  enlist- 
ment in  the  public  service,  and  the  act  oper- 
ated as  a  fraud  in  the  procurement  of  puolic 
moneys.  So,  ii^  Res  v.  Hanson^  Sayer,  229, 
the  woman  obtained  general  credit  by  pre- 
tending to  be  unmarried,  thus  affecting  the 
public.  Mr.  Wharton  puts  a  case:  *'If  a 
pretender  (e.  g,  Perkin  Warbeck,  or  the 
Tichbourne  claimant)  palm  himself  off  on  a 
community  as  another  person,  and,  under  the 
f  uise  of  his  assumed  character,  obtain  credit 
irom  the  public  at  large,  he  is  indictable  as 
a  cheat,  assuming  that  he  imposes  upon  per- 
sons who  have  no  notice  that  his  claims  are 
disputed,  and  also  addresses  his  imposture  to 
the  public  at  large.  The  offense  is  then  one 
aimed  at  the  public  generally,  and  is,  sup- 
posing there  is  no  notice  to  put  others  on  their 
guard,  aimed  as  much  at  the  careful  as  the 
careless.  Hence  it  is  a  cheat  at  common 
law."  "But  suppose,"  soys  the  learned  au- 
thor, a  little  further  on,  "the  pretender  goes 
simply  to  an  individual,  and  with  that  indi- 
vidual uses  his  pretended  character  as  a  ba- 
sis for  getting  money,  while  there  is  nothing 
about  the  pretender's  appearance  or  general 
reputation  to  sustain  such  character.  In 
such  case,  there  being  no  latency,  since  there 
is  a  direct  subject  tendered  to  the  prosecutor 
on  which  to  make  inquiry,  and  the  fraud  be- 
ing pointed  at  a  single  individual,  it  is  not 
a  cheat  at  common  law."  2  Wharton,  Crim. 
Law,  §  1124.  Thus  is  characterized  the  dis- 
tinguishine  feature  between  a  token  of  public 
import  and  a  privy  token  or  symbol,  and  the 
effect  of  their  use  in  the  consummation  of  the 
common-law  cheat,  and  it  serves  as  an  ad- 
mirable aid  in  determining  the  nature  of  the 
supposed  token  used  in  the  consummation  of 
the  offense  charged.  If,  therefore,  in  the  case 
at  bar,  the  supposed  token  is  a  token  at  all, 
it  should  be  termed  a  privy  token.  But  is 
the  defendant  himself  even  so  much  a  privy 
token?  WRhin  Stat.  33  Hen.  VIII.,  such  a 
token  was  taken  to  denote  "a  false  mark  or 
sign,  forged  object,  counterfeit  letter,  Key 
ring,  etc.,  used  to  deceive  persons,  and  there- 
by fraudulently  get  possession  of  property." 
Black,  Law  Diet.  .See  also  note  to  Com.  v. 
Speer,  2  Va.  Cas.  67.  Mere  words  are  neither 
symbols  nor  tokens.  Hence  it  has  been  held 
that  one  who  obtains  a  credit  by  falsely  rep- 
resenting himself  to  be  in  trade,  and  keeping 
a  grocery,  utters  a  mere  falsehood.  Com.  v. 
Warferiy  6  Mass.  72.  So,  if  one  falsely  pre- 
tends to  another  that  he  has  been  sent  by  a 
third  person  for  money,  and  obtains  it 
(Queen  v.  Grantham,  11 'Mod.  222)  ;  or,  in 
selling  a  horse  he  knows  to  be  blind,  wilfully 
represents  him  to  be  sound  (State  v.  Delyon^ 
1  Tiny.  353)  ;  or  if  he  knowingly  disposes  of 
wrought  gold  under  the  sterling  alloy  for  gold 
of  standard  weight  (Rew  v.  Botcer,  1  Cowp. 
323).  In  these  and  like  cases  the  defendant 
but  utters  a  naked  falsehood,  unconfirmed 
by  symbol  or  token,  and  was  not  within  Stat. 
33  Hen.  VIII.  In  the  cai^e  of  Com.  v.  War- 
ren, 6  Mas«».  72,  the  defendant  represented 
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his  nam«  to  be  William  Waterman,  and  that 
he  lived  in  Salem ;  and  the  court  said  re- 
specting it  that,  "if  a  man  will  give  credit 
to  the  false  affirmation  of  another,  and  there- 
by suffer  himself  to  be  cheated,  he  may  pur- 
sue a  civil  remedy  for  the  injury,  but  he  can- 
not prosecute  by  indictment." 

Now,  were  the  representations  which  the  de- 
fendant made  to  the  prosecutrix  more  than 
wicked  falsehoods,  under  our  statute 7  or  may 
it  be  affirmed  that  his  presence  when  utter- 
ing the  falsehoods  was  the  exhibition  of  a 
false  privy  token,  whidi  induced  her  to  part 
with  her  money  and  assisted  him  in  consum- 
mating the  fraud?  It  was  a  matter  suscep- 
tible of  proof  and  demonstration,  upon  in- 
quiry, for  she  was  not  bound  to  take  his  word 
touching  his  assertions  that  he  was  an  un- 
married man  or  that  his  name  was  Smith. 
His  physical  presence  had  no  tendency  to  es- 
tablish the  one  fact  or  the  ot&er,  and  was 
therefore  not  an  agent,  in  the  sense  of  a  token 
or  s}'mbol,  in  consummating  the  deception 
and  accomplishing  the  fraud.  He  may  have 
been  both  a  liar,  and  the  symbol  of  a  liar,  but 
he  himself,  considered  as  a  token,  did  not 
contribute,  by  reason  of  his  personal  appear- 
ance, to  the  deception.  By  the  statutes  of 
England  and  many  states  of  the  Union,  the 
element  of  a  false  token  or  symbol  is  elimi- 
nated, and  the  law  is  broadly  cast  that  who- 
ever, by  any  false  pretense,  obtains  money,, 
etc.,  with  intent  to  defraud,  shall  be  guilty 
of  the  offense.  The  case  of  Reg.  v.  Jennison^ 
9  Cox,  G.  C.  158,  is  cited,  wherein  it  appears 
that  the  defendant  was  indicted  for  having 
obtained  money  from  an  unmarried  woman 
on  the  false  representation  that  he  was  a 
single  man,  that  he  would  furnish  a  house 
with  the  money,  and  would  then  marry  her, 
and  it  was  held  that  the  false  representation 
that  he  was  not  a  married  man  was  sufficient 
to  support  a  conviction  for  false  pretenses. 
But  the  authority  is  not  in  point,  ae  the  de- 
cision was  made  under  tlie  enlarged  English 
statutes,  and  the  question  of  a  token  did  not 
enter  into  the  controversy.  Under  our  stat- 
ute, the  pretense  must  be  accompanied  with 
a  false  token,  and  the  question  presented  here 
is  whether  defendant  was  himself  a  false 
privy  token.  We  think  he  was  not.  He  did 
not  attempt  to  assimilate  anything  in  exist- 
ence. There  are  no  personal  or  physical 
characteristics  known  to  social  science 
whereby  an  unmarried  man  may  be  distin- 
guished from  one  that  is  married.  So  that 
if  a  man  presents  his  physical  self  to  another 
person,  and  says  nothing  of  his  marital  state, 
no  one  can  say  whether  he  at  that  instant  is 
married  or  single,  from  the  inspection  alone. 
Testimony  must  be  produced  dehors  the  per- 
son from  which  to  determine  the  fact.  If  he 
says  that  his  name  is  Charles  Smith,  a  ficti- 
tious character,  and  that  he  was  unmarried, 
when  he  had  a  wife  living,  this  is  a  mere  de- 
scriptio  personcB^  and  an  inspection  of  the 
person  will  neither  corroborate  nor  detract 
from  the  statement.  If  he  be  denominated  a 
"token,"  and  that  token  is  false,  it  is  only 
made  so  by  the  lie  he  has  uttered;  his  physi- 
cal existence  does  not  help  to  establish  it.  Is 
other  words,  he  has  not  assimilated  anything 
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of  real  existence  whereby  the  unwary  hare 
been  deceived.  He  did  utter  a  wicked  false- 
hoody  and  this  is  a  false  pretense,  but  the 
false  token  is  wanting,  and  therefore  the  in- 
dictment does  not  charge  a  crime.     It  is  nec- 


essary to  specify  the  false  token  in  the  in- 
dictment (2  Wharton,  Crim.  Law,  §  1129), 
and  this  the  state  has  not  done. 

The  judgment  of  the  court    below    vM 
therefore  he  affirmed. 
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CHESTER    TRAtrriON    COMPANY  et  aL 

V. 

PHILADELPHIA,  WILMINGTON,  &  BAL- 
TIMORE RAILROAD  COMPANY,  Appt, 

(188  Pa.  105.) 

1.  A  crosainv  by  a  street  rallfray  of 
tlfte  tracks  of  a  steam  railroad  at 
irrade  sbonld  not  be  permitted  under  a 
statute  forbidding  It  when  It  is  reasonably 
practicable  to  avoid  It  where  an  OTerhead 
crossing  would  cost  only  |150,000  to  |200,- 
000,  although  the  capital  of  the  street  rail- 
way Is  only  1300,000.  If  i*^  expects  to  carry 
8,000.000  passengers  annually  and  passenger 
trains  on  the  railroad  average  one  in  fourteen 
minutes. 

S.  An  imperious  necessity  for  an  addi- 
tional crossinv  by  a  street  railway  of  the 
tracks  of  a  steam  railroad  at  grade  is  not 
shown  by  the  fact  that  traffic  has  so  increased 
that  its  present  crossings  are  not  sufficient  to 
enable  it  to  quickly  move  its  cars. 

(October  17,  1808.) 

APPEAL  by  defendant  from  a  decree  of  the 
Court  of  Common  Pleas  for  Delaware 
County  in  favor  of  plaintiffs  in  a  suit 
brought  to  enjoin  defendant  from  interfering 
with  plaintiffs'  attempt  to  lay  street  rail- 
way tracks  across  defendant's  road  at  grade. 
1{(  versed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  JoluL  B.  Wanimm  and  John  O. 
Joluison  for  appellant 

Mr.  "W,  B.  Broomall,  for  appellees: 

A  court  of  equity  will  not  under  the  act 
of  June  19,  1871,  decree  the  construction  of 
an  oyerhead  crossing  where  the  cost  of  such 
crossing  would  be  so  ^rcat  as  to  prevent  the 
construction  of  the  railroad. 

Pennsylvania  8.  Valley  R.  Oo.  v.  Philadel- 
phia <£  R.  R,  Co.  160  Pa.  277. 

The  city  ratified  its  consent  to  the  Union 
Kail  way  Company  to  maintain  its  railway 
not  only  in  the  streets  contained  in  the  orig- 
inal route,  but  also  those  thereafter  to  be  oc- 
cupied, by  the  ordinances  of  September  4, 
1890,  and  October  7,  1890. 

A  municipality  may  ratify  a  previous 
doubtful  consent. 

Pennsylvania  8.  Valley  R.  Oo.  v.  Philadel- 
phia d  R.  R.  Co.  160  Pa.  277. 

NOTB. — For  grade  crossing  by  electric  railway 
over  steam  railroad,  see  also  New  York,  N.  H. 
4  ?.  R.  Co.  ▼.  Bridgeport  Traction  Co.  (Conn.) 
29  L.  R.  A.  867 :  Northern  C.  R.  Co.  ▼.  Harris- 
burg  ft  M.  Electric  R.  Co.  (Pa.)  S4  L.  R.  A. 
672. 

As  to  the  right  to  compensation  for  such  a 
crossing,  see  Chicago,  B.  &  Q.  R.  Co.  v.  West 
Chicago  Street  R.  Co.  (111.)  29  L.  R.  A.  485,  and 
note. 
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Where  the  charter  route  of  a  street  rail- 
way is  assailed  as  open  to  objection  it 
does  not  stand  the  railway  company  in 
hand  to  make  such  obiection,  but  the  com- 
monwealth alone  can  be  heard  to  make  it 
m  the  interest  of  the  general  public. 

Pennsylvania  R.  Co.  v.  Oreensburg,  J.  d 
P.  Street  R.  Co.  176  Pa.  559,  36  L.  R.  A.  839. 

The  ordinance  of  March  18,  1890,  requires 
the  railway  to  be  constructed  on  Welsh 
street  at  grade.  It  cannot  be  made  at  any 
other  place  because  the  charter  route  does 
not  admit  of  it.  It  cannot  be  made  an  over- 
head or  subway  crossing  because  the  munici- 
pal consent  does  not  admit  of  it. 

The  court  has  found  in  this  case  that  the 
necessity  for  the  crossing  is  imperative. 

Dean,  J.,  delivered  the  opinion  of  the 
court : 

The  city  of  Chester,  fronting  on  the  Dela- 
ware river,  has  a  population  of  about  25,000. 
Beginning  at  or  near  the  river,  about  forty- 
five  streets  run  north,  intersecting  other 
streets  and  avenues  running  east  and  west. 
The  Philadelphia,  Wilmington,  &  Baltimore 
steam  railroad  crosses  the  city  at  grade  from 
east  to  west,  and  therefore  is  crossed  by  all 
the  north  and  south  streets  of  the  city, — 
omong  them,  Welsh  street.  For  many 
years  the  railroad  company  maintained  two 
tracks  through  the  city,  and  at  the  com- 
mencement of  these  proceedings  was  con- 
structing and  about  to  lay  down  the  raih 
on  two  more.  By  ordinances  duly  enacted, 
the  city  granted  to  the  Union  Railway  Com- 
pany the  right  to  occupy  with  its  railway 
certain  streets,  among  them  Welsh  street, 
from  Fourth  to  Sixth.  Afterwards  the  Ches- 
ter Traction  Company  became  the  lessee  of 
the  Union,  and  claimed  all  the  rights  and 
privileges  of  the  lessor  company.  It  at- 
tempted, under  the  con^nt  of  the  city,  there- 
tofore granted,  to  lay  its  tracks  on  Welsh 
street,  thereby  crossing  the  steam  railroad 
at  grade.  The  latter  resisted,  and  thereup- 
on the  plaintiffs  filed  this  bill  to  enjoin  de- 
fendant from  any  interference.  The  bill 
averred  it&  charter  and  lease,  the  consent  of 
the  city,  and  the  necessity  of  the  grade 
ciossing  in  conducting  its  business  in  ac- 
cordance with  the  terms  of  its  charter.  The 
defendant  denied  the  legal  right  of  the  Ches- 
ter Traction  Company,  under  its  grant,  to 
occupy  the  street  at  all ;  further,  denied  that 
it  was  a  necessity  to  the  company  to  cross  at 
grade  at  that  point.  After  full  hearing,  the 
court  below,  in  opinion  filed,  ruled  in  favor 
of  plaintiffs  in  the  issue  on  both  points,  and 
directed  an  injunction  to  issue.  From  that 
decree  we  have  this  appeal  by  defendant, 
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signing  for  error  the  findings  of  fact  and 
conclusions  of  law  by  the  court  below. 

Without  at  present  noticing  the  assign- 
ment averring  an  absence  of  corporate  right 
to  lay  its  rails,  by  reason  of  tne  facta  on 
which  the  charter  was  founded,  not  existing 
at  the  date  of  the  grant,  we  tajce  up  the  one 
averring  there  is  no  necessity  for  the  cross- 
ing of  Welsh  street  at  grade.  The  learned 
judge  of  the  court  below  says:  '*We  also 
find,  as  a  faot  admitted  by  the  respondents, 
that  there  is  no  other  practicable  manner  by 
which  the  railway  can  cross  the  railroad  at 
Welsh  street,  except  at  grade.  We  also  find 
that  the  proposed  crossing  is  imperatively 
demanded  and  required  by  public  conven- 
ience and  is  necessary  to  relieve  the  conges- 
tion of  public  travel  at  the  railway  crossing 
at  Market  street  one  square  of  about  395 
feet,  south  of  Welsh  street."  [6  Del.  Co. 
Kep.  484].  So  far  as  we  can  discover  in  t^e 
record,  there  is  no  such  admission  by  defend- 
ant. It  is  possible,  counsel  for  defendant 
(although  the  record  does  not  show  it) 
made  such  admission  &t  the  hearing,  or  in 
the  argument  in  the  court  below.  If  so,  he 
made  no  such  admission  before  us;  on  the 
contrary,  based  his  argument,  in  larse  meas- 
ure, on  a  denial  of  tnese  facts.  The  aver- 
ments in  the  answer  to  the  bill  are  as  fol- 
lows: ".  .  .  Further,  that,  admitting 
that  there  is  no  other  practicable  manner  by 
which  the  railway  of  the  plaintiff  can  cross 
the  tracks  of  the  defendant  at  Welsh  street 
except  at  grade,  yet  the  defendant  avers  that 
there  are  other  practicable  methods  by  which 
the  said  railway  company  can  cross  the 
tracks  of  the  said  defendant  at  other  points, 
where  the  danger  of  the  g[rade  crossing  at 
this  particular  locality  migbt  be  avoided. 
Said  defendant,  however,  denies  that  there  is 
no  other  practicable  mode  by  which  the  rail- 
way of  the  plaintiff  can  be  constructed  on 
W^elsh  street,  and  avers  that  the  said  rail- 
way can  be  constructed  to  cross  the  tracks 
of  the  said  defendant  either  above  or  below 
grade."  This  is  not,  to  our  minds^  an  ad- 
mission of  the  fact,  but  an  assumption  of  it 
for  the  9ake  of  the  argument,  and  then  an 
attempt  to  demonstrate  that,  even  if  such 
facts  existed,  there  ought  not  to  be  a  grade 
crossing  at  that  point,  l>ecause  such  crossing 
was  not  necessary  to  the  transaction  of  the 
company's  business.  Let  us  examine  first 
the  facts  which  should  deter  these  parties 
from  constructing  a  grade  crossing  at  this 
point.  One  hundred"  scheduled  passenger 
trains  pass  daily  on  the  steam  road.  This 
would  be  an  average  of  one  every  fourteen 
minutes  of  the  twenty-four  hours.  No  wit^ 
ness  will  undertake  to  give  the  number  of 
freight  trains,  because  they  run  irregularly; 
but  on  a  main  line  between  two  such  cities 
as  Philadelphia  and  Baltimore  the  number 
must  be  very  great,  and  possibly  equals  that 
of  passenger  trains.  The  use  of  this  partic- 
ular part  of  the  track  is  great,  because  of  the 
location  of  defendant's  freight  warehouse 
near  it,  thus  necessitating  the  cutting  out 
and  shifting  of  cars  from  trains.  The  view 
of  the  approaches  of  Welsh  street  from  the 
steam  railroad  is  obstructed,  because  of 
buildings  on  the  sides  of  the  streets.  As  to 
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the  extent  of  the  use  that  would  be  made  of 
the  electric  road  at  the  crossings,  we  adopt 
the  statement  of  its  president,  Air.  Lind&ey. 
He  says  the  purpose  of  the  W^sh   street 
crossing  is    to  lessen  the  heavy   traffic  oiv 
Market  street  crossing,  over  which  all  the 
cars  of  all  the  oompanies  now  cross,  except 
one  line,  which  crosses  at  Morton  avenue; 
that   pretty   close   to   3,000,000    passengers 
are  carried  over  the  Market  street  crossinj^ 
yearly.     But  one  conclusion  can  reasonably 
be  formed  from  these  undisputed  facts.     A 
grade  crossing  is  highly  dangerous  to  the- 
traveling  pubnc  on  both  roads.    All  precau- 
tions   taken    to    avoid   daneer   serve  only 
to  lessen  it.    The  millions  of  passengers  on 
the  two  roads  are  at  the  risk  of  the  few  rail- 
road  servants   who  have   charge  of    them. 
Recklessness,    negligence,    indifference,      or 
dullness  on  part  of  the  servant  will  still  en- 
danger life  and  limb  of  the  passenger.  While- 
we  are  writing  this  opinioi*  we  have  the  news 
of  the  Cohoes  accident,  where  the  steam  road 
was  crossed  at  grade  by  the  electric     Every 
passenger  in  the  electric  car  goes  into  one  or 
the  other  of  the  two  classes,  of  sixteen  killed 
and  seventeen  injured.     The  servants  of  each 
system  attribute  the  accident  to  the  negli- 
gence of  those  of  the  other.     Increasing  the- 
number  of  crossings  only  increases  the  dan- 
ger, by  increasing  the  chances  for  collision. 
That  this  crossing  is  especially  perilous  fol- 
lows, because  of  the  infrequent  use  of  that 
particular  spot  of  ground  by  both  roads. 

This  brings  before  us  the  2d  section  of 
the  act  of  June  19,  1871:  "If  in  the  judg- 
ment of  such  court  it  is  reasonably  practica- 
ble to  avoid  a  grade  crossing,  they  shall  by 
their  process  prevent  a  crossing  at  grade."* 
The  meaning  of  this,  as  we  decided  in  Perri^ 
County  R,  Extension  Co,  v.  Newport  d  8. 
Valley  R.  Co.  160  Pa.  193,  is  that  the  day 
of  grade  crossings  is  past,  and  they  ought 
not  to  be  permitted,  except  in  case  of  imper- 
ious necessity.  It  is  saia  by  Paxson,  Ch.  J., 
in  that  case,  that  in  the  earlier  period  of 
railroad  construction  the  desire  of  the  peo- 
ple for  railroads  tended  to  close  their  eyes  to 
the  dancer.  The  traffic  was  light,  and  trains- 
ran  at  long  intervals.  But  **the  rapid  de- 
velopment of  the  country,  the  enormous 
growth  in  wealth,  population,  and  business, 
has  materially  changed  the  relations  of  rail- 
roads to  the  public  and  to  each  other."  In 
every  case  which  has  come  before  this  court 
since  (Pennsylvania  R,  Co,  v.  Braddock 
Electric  R.  Co.  152  Pa.  116;  Altoona  d  P. 
Connecting  R.  Co.  v.  Tyrone  d  C.  R.  Co.  160- 
Pa.  623;  Scranton  d  P.  Traction  Co.  v.  Dela- 
ware d  If.  Canal  Co.  180  Pa.  636,  and  oth- 
ers), we  have  strictlv  adhered  to  this  con- 
struction of  the  act.  And  we  have  further  held 
that  what  was  reasonably  practicable  was 
not  to  be  determined  by  the  financial  ability 
of  the  road  seeking  to  cross,  but  by  the  phy- 
sical practicability  of  avoiding  the  grade 
crossing.  The  plaintiff  was  shown  by  com- 
petent witnesses  that  the  expense,  approxi- 
mately, of  avoiding  this  grade  crossing  by 
one  overhead,  would  be  from  $150,000  to 
$200,000,  while  the  entire  oapiUl  stock  of 
the  corporation  is  but  $500,000.  But  th» 
financial  inability  of  the  company  is  not  a. 
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test  to  determine  whether  an  improvement 
to  carry  safely  3,000,000  passengers  is  rea- 
sonably practicable;  otherwise,  the  poorer 
the  company,  the  more  unlimited  its  right 
to  interfere  with  the  exercise  by  the  older 
company  of  its  franchise,  and  the  more  free- 
ly can  it  disregard  the  safety  of  the  travel- 
ing public.  A  corporation  which  undertakes 
to  carry  safely  3,000,000  passengers  should 
provide  a  capital  sufficient  to  build  a  super- 
structure which  will  not  subject  this  multi- 
tude to  avoidable  risk  at  a  crossing.  The 
city  of  Philadelphia  is  built  on  low,  flat 
ground,  probably  not  essentially  different 
from  that  on  which  Chester  city  is  located. 
The  same  Delawai'e  river  washes  its  eastern 
bc^undary.  Yet  it  avoids  grade  crossings — 
not  one  or  two,  but  dozens  of  them — by  over 
or  under  structures.  True,  the  expense  is 
vpry  great,  and  very  much  greater  than  if 
the  grade  crossings  had  never  been  permit- 
ted ;  but  the  fact  that  two  steam  roads  reach 
the  very  center  of  the  city,  and  that  every 
street  on  their  route  will  soon  cross  under  or 
over  them,  demonstrates  that  it  is  reasonably 
practicable  to  avoid  them  under  the  most 
unfavorable  circumstances.  We  think,  on 
the  undisputed  facts,  proved  by  the  plain- 
tiffs themselves,  an  overhead  crossing  was 
reasonably  practicable,  and  the  court  oelow 
should  have  so  found. 

But  the  plaintiff  already  has  two  grade 
crossings. — one  at  Market  and  one  at  Potter 
street.  By  the  increase  of  the  city's  pop- 
ulation and  business  there  has  been  a  great 
increase  of  travel.  4s  a  consequence,  the 
two  grade  crossings  are  not  of  sufficient  ca- 
pacity to  enable  the  electric  railway  to 
quickly  move  its  cars.  But  that  does  not 
constitute  "imperious  necessitv."  Grade 
crossings  are  not  to  be  established  to  pro- 
mote the  mere  convenience  of  the  railroad 
seeking  to  cross.  The  older  company  still 
has  some  rights  under  its  charter,  and  the 
piesumption  always  is  that,  as  between  sen- 
ior ana  junior  grants,  the  legislature  did 
not  intend  that  the  later  should  interfere 
with  the  older.  The  legislature,  by  giving 
the  right  to  cross  at  grade,  could  not  have 
intended  to  seriously  disturb  or  destroy  the 
older  franchise.  Yet  the  able  counsel  for  ap- 
pellees does  not  shrink  from  the  inevitable 
conclusion  which  follows  his  premise,  for 
we  quote  the  exact  lan^age  of  his  argu- 
ment: "As  the  population  of  Chester  in- 
creases, and  the  travel  upon  these  street 
railways  increase,  it  is  necessary  to  have  ad- 
ditional facilities  in  crossing  appellant's 
railroad.  This  railroad  runs  through  the 
middle  of  Chester.  The  lines  which  have 
been  built,  extending  to  the  upper  part  of 
the  city,  and  extending  also  to  the  boroughs 
of  Upland,  Media,  and  Darby,  require  addi- 
tional means  of  crossing  this  railroad.  It  is 
to  provide  for  this  increased  traffic  that  the 
crossing  at  this  point  [Edgmont  Avenue], 
and  the  crossing  at  Welsh  street,  a  square 
eafitwardly  from  this  point,  has  been  pro- 
posed." That  is,  as  travel  increases  on  the 
electric  railways,  the  number  of  grade  cross- 
ings will  be  limited  only  by  the  action  of 
city  councils.  Eventually  there  might  be 
fortv-five, — one  for  every  north  and  south 
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street.  But,  stimulated  by  like  causes^ 
travel  and  traffic  on  the  steam  road  would 
also  increase,  and  we  would  have  the  result 
of  two  railways  wanting  to  occupy  the  same- 
narrow  strip  across  the  city  at  the  same- 
time  almost  every  minute  of  the  day.  Nor 
does  the  fact  that  heavy  damages  may  b& 
exacted  by  the  passenger  as  a  penalty  for 
neglect  to  carry  safely  have  much  weight  in. 
the  determination  of  the  question.  Admit 
that  a  collision  would  cost  one  or  the  other 
company,  or  both,  a  heavy  sum.  That 
would  mean  a  loss  of  dividends  to  the  com- 
pany, and  a  loss  of  life  or  limbs  to  the  trav- 
eling public.  The  risks  are  not  equal,  and 
humanity  shrinks  from  offsetting  the  one- 
against  the  other.  Besides,  by  unnecessari- 
ly crossing  at  grade,  the  older  corporation 
has  imposed  upon  it  a  heavier  burden  than 
that  which,  in  strictness,  was  incident  to  ita 
grant.  In  addition  to  its  obligation  to  car- 
ry safely  on  its  own  contract,  it  must  be 
watchful  that  it  does  not  injure  those  of  the- 
public  carried  by  another  corporation  across 
its  roadbed.  It  cannot  be  maintained  that 
such  results  as  we  have  mentioned  would  not 
seriously  impair  the  value  of  the  older  fran- 
chise. We  appreciate  fully  the  difficulties- 
of  the  situation.  The  electric  railway,  for 
the  successful  prosecution  of  its  growing: 
business,  demands  increased  faciliues  for 
conducting  it.  If  these'  facilities  are  to  be 
obtained  oy  aaditional  inexpensive  grade 
crossings,  it  not  only  largely  increases  the 
peril  of  the  public,  but  seriously  obstructs 
the  older  company  in  the  exerciee  of  its 
franchise  rights.  Proper  overhead  crossings 
involve  an  increase  of  capital  stock,  on 
which,  probably,  there  could  be  no  returns, 
without  increased  fares  to  the  public,  or  a 
construction  -out  of  gross  receipts,  which> 
means  indefinite  postponement  of  dividends 
to  the  present  shareholders.  But  the  diffi- 
culty is  not  the  creation  of  either  corpora- 
tion. The  demands  of  the  public  have  simply 
outgrown  anything  that  could*  have  been 
foreseen  when  the  charters  were  granted,, 
and  when  the  exercise  of  their  franchises 
were  regulated  by  law.  While  everyone  ad- 
mits that  existing  grade  crossings  ought 
to  be  abolished  and  no  further  ones,  except, 
in  the  rarest  cases,  permitted,  the  existing 
legislation  does  not  provide  means  equitably^ 
adequate  to  the  end.  More  than  once  this- 
court  has  called  attention  to  the  necessity 
of  such  legislation ;  but  nothing  has  ever  been 
added  to  the  provisions  of  the  act  of  1871, 
which,  as  a  solution  of  the  difficulty,  is,  in 
effect,  a  mandate  to  the  courts  to  prohibit 
grade  crossings,  unless  over  or  under  ones 
are  physically  impracticable,  and  unless^ 
crossings  be  an  imperious  necessity.  The 
courts  nave  no  power  to  determine  exactly 
how  they  shall  oe  avoided,  or  to  equitably 
apportion  the  expense  among  those  inter- 
ested, as  under  the  New  York  statute  lately 
adopted.  So  we  must  administer  law  as  we 
find  it,  ajid  not  as  we  tlimk  it  ought  to  be. 
We  are  of  opinion  the  decree,  on  both 
grounds,  should  be  reversed.  First,  an 
overhead  crossing  is  reasonably  practical; 
second,  no  imperious  necessity  demanding  ad- 
ditional crossings  is  shown. 
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As  to  the  question  raised  from  the  fact 
that  the  Chester  Street-R&ilway  Company, 
under  a  prior  grant,  had  already  laid  a  trade 
upon  Second  street,  when  the  Union  Railway 
obtained  its  charter  for  a  route  on  the  same 
street,  in  violation  of  the  law  of  its  creation, 
wo  do  not  pass  upon  it  here.  The  case  is 
ruled  on  the  other  questions.  And  while  we 
do  not  doubt  our  autlioritv.  in  a  collateral 
proceeding^,  to  pass  upon  the  question  as  to 
whether  the  charter  of  the  Union  is  wholly 
nugatory,  we  see  no  reason  why  we  should 
unnecessarily  exercise  that  authority  in  this 
case. 

The  decree  of  the  court  below  is  reversed^ 
and  injunction  dissolved,  at  costs  of  appel- 
lees. 


POST  PRINTING  A   PUBLISfflNG   COM- 
PANY 

V. 

INSURANCE      COMPANY     OF     NORTH 
AMERICA,  Appt, 

(180  Pa.  8U0.) 

"Tlte  eout  to  tlie  purchaser  la  posse*- 
siOB,  aad  aot  to  the  seller  frho  at- 
tempted to  retain  a  secret  Ilea  for  the 

purchase  money,  Is  the  value  of  property 
which  must  be  paid  by  an  Insurer  under  a 
policy  stating  that  the  loss  is  payable  to  ven- 
dor and  vendee  as  their  Interests  may  appear. 
It  being  underetood  that  the  title  Is  In  the 
vendor,  where  the  property  had  been  turned 
over  to  the  purchaser  absolutely  for  a  sum 
evidenced  by  cash  and  notes,  which  has  most- 
ly been  paid  so  that  the  seller  asserts  no 
claim  under  Its  Hen. 

(January  2,  1899.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Court  of  Common  PleaA  for  Alle- 
gheny County  in  favor  of  plaintifT  in  an  ac- 
tion broug-ht  to  recover  the  amount  alleged 
to  be  due  on  a  policy  of  fire  insurance.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  S.  Fercuton,  E.  G.  Fergu- 
son, D.  T.  WattoB,  and  Jolint  MoCleaTe 
for  appellant. 

Mr.  Willis  F.  MoCook  for  appellee. 

Dean,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  company,  with  some  thirty 
other  fire  insurance  companies,  alter  March 
12,  1894,  and  before  February,  1897,  insured 
the  plaintiff  against  damage  by  fire,  on  a 
quantity  of  puolishers'  machinery  and  ma- 
terial, in  the  aggregate  sum  of  $53,700.  The 
amount  of  defendant's  policy  was  $2,000. 
Part  of  the  property  insured  consisted  of 
ten  Mer^enthaler  linotype  machines.  There 
was  a  stipulation  in  each  policy  as  follows: 
''This  company  shall  not  be  liable  beyond  the 
actual  cash  value  of  the  property  at  the  time 
any  loss  or  damage  occurrea,  and  the  loss  or 
damage  shall  be  ascertained  or  estimated  ac- 

Note. — As  to  the  rights  of  parties  under  con- 
dltlonal    sales   in   general,   see   Cole   v.    Hinea 
(Md.)  32  L.  R.  A.  455,  and  note;  also  Perkins 
V.  Orobhen  (Mich.)  89  L.  R.  A.  815. 
44  L.  R.  A. 


cording  to  such  actual  cash  value,  and  with 
proper  deduction  for  depreciation,  however 
caused ;  and  shall  in  no  event  exceed  what  it 
would  then  cost  the  insured  to  repair  or  re- 
place the  same  with  materials  of  like  kind 
or  quality."  On  February  14,  1897,  a  fire  de- 
stroyed a  large  part  of  all  the  property  cov- 
ered by  the  policies,  and,  if  it  did  not  com- 
pletely destroy,  it  very  seriously  damaged, 
the  ten  typesetting  machines.  In  adiustin«? 
the  loss  between  insurers  and  insured  there 
was  no  dispute  except  as  to  the  extent  of  the 
insurer's  liability  on  tliese  ten  machine^. 
There  had  been  two  contracts  by  the  publish- 
ing company  with  the  Mergenthaler  Company 
with  reierence  to  them,  each  of  which  fixed 
the  price  at  $3,000  per  machine;  nor  could 
the  publishing  company  or  any  other  pur- 
chaser replace  them  at  a  less  price,  for  botli 
by  the  protection  afforded  by  the  paten  t> 
covering  the  different  pai'ts  of  the  machine, 
and  because  the  Mergent)ialer  Company 
alone  was  prepared  to  manufacture  theni, 
that  company  had  a  monopoly  of  their  sale. 
At  the  trial  in  the  court  below  there  wa^^ 
some  conflict  in  the  evidence  as  to  whetlior 
they  had  been  so  damaged  as  to  be  incapahlo 
of  repair,  and  also  some  evidence  tendini,' 
to  show  they  could  have  been  repaired  for 
less  than  $700  each.  The  plaintiff  alletred. 
and  offered  evidence  tending  to  show,  tliey 
could  not  have  been  repaired  so  as  to  do  th*^ 
work  required  of  them,  and  therefore  it  had 
replaced  them  with  new  ones,  at  a  cost  of 
$3,000  per  machine,  or  an  entire  cost  of  $30,- 
000.  The  jury  on  the  conflicting  evidence, 
as  between  these  two  parties,  found  for  the 
nlaintiff;  that  is,  that  the  machines  were 
wholly  destroyed,  and  that  the  cost  of  re- 
placing them  was  $30,000,  or  $3,000  each. 
But  defendant  further  alleged  the  real  own- 
er of  the  machines,  and  the  party  to  their 
contract  of  indemnity  was  the  Mergenthaler 
Companjr,  and  to  this  company,  under  the 
stipulations  in  its  policy,  it  must  make  good 
Uie  loss;  and  furtner,  that  this  loss  to  the 
manufacturer  and  seller  of  the  machines  wa» 
less  than  $1,000  each,  because,  although  sell- 
ing them  for  not  less  than  $3,000,  uie  net 
profit  was  $2,000,  for  the  cost  of  manufac- 
ture did  not  exceed  $1,000.  Therefore  if, 
under  the  facts  and  written  instruments,  the 
party  insured  was  tjie  Merganthaler  Com- 
pany, the  insurer  was  only,  under  the  clau^^e 
already  quoted,  bound  to  pay  what  would  be 
the  "cost  to  the  insured  to  repair  or  replace 
the  same  with  materials  of  like  kind  or 
quality,"  making  the  loss  to  the  insurers 
$20,000  less  than  if  the  party  indenmified 
be  tiie  Post  Publishing  Company. 

As  the  finding  of  fact  by  the  jury  is  that 
tlie  loss  as  to  each  machine  is  total,  the  only 
Question  left  for  determination  is,  Who  is  iil- 
aemnified  by  the  policy?  On  March  \2. 
1894,  by  written  contract,  the  Mergenthaler 
Company  delivered  into  the  possession  of  the 
publishing  company  the  machines.  It  is  not 
worth  while  discussing  the  terms  of  this 
lease,  because  both  parties  agree  that  it  wai^ 
a  mere  bailment,  and  though  the  possession 
was  in  the  publishing  company,  the  title  was 
in  the  Mergenthaler  Company.  This  con- 
tract of  bailment  continued  until  May  18. 
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1S95,  when  a  new  one  was  entered  into.  By 
the  use  of  the  machines  for  months,  the 
plaintiff  had  become  satisfied  of  their  merits, 
and,  as  lessee  by  the  first  contract,  it  had  the 
option  to  buy  at  the  price  of  $3,000  for  each 
machine,  and  have  credited  on  the  purchase 
price  the  rental  theretofore  paid.  The  new 
contract  provided  that  tho  publishing  com- 
pany should  continue  in  the  use  of  the  ma- 
chines theretofore  delivered  to  it  until  May 
20,  1897,  and  for  the  possession  and  use 
thereof  should  pay  to  the  Mergenthaler  Com- 
pany $25,000  in  cash  and  notes,  the  last  note 
falling  due  May  20,  1897,  nnd  interest  to  be 
paid  on  all  the  notes.  In^^ludinff  the  rental 
of  $5,000,  already  paid,  this  made  the  whole 
sum  payable  on  the  last  contract  $30,000. 
The  cash  and  notes  were  delivered.  It  was 
further  stipulated  that  the  publishing  com- 
pany would  keep  the  macliines  insured  at  a 
sum  of  not  less  than  $1,000  on  each  machine, 
pay  the  premium,  and  deliver  the  policies  to 
the  Mergenthaler  Company;  and,  further, 
that  the  title  to  and  property  in  the  ma- 
^'hines  should  remain  in  the  Mergenthaler 
Company:  provided  that  they  should  become 
the  property  of  the  publishing  company  when 
all  the  rent  covenanted  for  and  cost:^  and 
charges  were  paid.  On  the  face  of  each  pol- 
icy was  this  indorsement:  "Loss,  if  any,  qn 
typesetting  machines,  as  insured  under  first 
item  of  this  policy,  payable  to  the  assured 
and  the  Mergenthaler  Linotype  Co.  as  their 
reEpective  interests  may  appear.  It  is  un- 
derstood that  the  title  to  the  typesetting  ma- 
chines insured  under  the  first  item  of  this 
policy  is  vested  in  the  Mergenthaler  Lino- 
type Co.  Loss,  if  any,  on  same,  payable  to 
the  assured  and  the  said  Mergenthaler  Lino- 
type Co.  as  their  respective  interests  may 
appear."  In  whom  was  the  title  to  this 
property  at  the  time  of  the  fire?  The  bail- 
ment was  ended  by  the  second  contract,  when 
the  lessee  exercised  its  Tight  to  purchase. 
The  amount  to  be  paid  was  absolutely  $30, 
000,  for  that  was  tne  sum  evidenced  by  the 
cash  and  notes;  and  the  amount  to  be  paid 
whei)  the  lessee  exercised  the  option  to  pur- 
chase. No  covenant  is  exacted  for  their  re- 
turn from  the  publishing  company ;  none  for 
further  assurance  of  title  by  the  Mergen- 
thaler Company  when  the  notes  are  paid. 
Then  the  letter  of  the  Mergenthaler  Company 
1o  the  publishing  company,  inclosing  tlie  con- 


tract to  be  signed,  dated  April  8, 1895,  which 
says :  "We  hand  you  herewith  two  copies 
of  the  proposed  contract  of  sale  for  ten  lino- 
type machines,  heretofore  leased  to  you,  as 
agreed  upon  with  Mr.  Barr  some  time  since," 
shows  at  once  the  intention  of  the  parties  to 
turn  the  lease  into  a  sale,  as>  provided  by  the 
first  contract.  As  to  creditors  of  the  ven- 
dee, although  no  actual  fraud  was  contem- 
plated, the  law  would  have  held  it  construc- 
tively fraudulent  as  to  them,  for  the  title 
and  possession  of  the  chattel  were  in  the  ven- 
dee, with  a  secret  lien  for  the  purchase 
money  in  the  vendor,  and  the  machines 
would  have  been  subject  to  seizure  and  sale 
at  the  suit  of  creditors.  The  declaration 
that  the  title  shall  remain  in  the  vendor  un- 
til the  notes  are  paid,  with  no  stipulation 
for  the  return  of  the  property,  was  a  mere 
attempt  to  maintain  a  secret  lien.  Farqu^ 
har  v.  McAlevy,  142  Pa.  240;  Stephens  r. 
Oifford,  137  Pa.  219;  Summerson  v.  Hicks, 
134  Pa.  567.  Whether,  as  between  them- 
selves, equity  would  have  sustained  a  lien 
for  any  portion  of  the  purchase  money,  it 
is  not  necessary  to  inquirf>.  for  that  is  not 
the  question  before  us.  It  will  be  time 
enough  for  that  when  the  Mergenthaler  Com- 
pany attempts  to  enforce  ony  supposed  lien 
it  has  against  the  plaintiff.  Nor  does  the 
stipulation  on  the  policy  that  the  loss,  if  any, 
shall  be  paid  to  the  assured  and  the  Mergen- 
thaler Company  as  their  respective  interests 
at  the  time  may  appear,  afTect  the  right  of 
the  plaintiff  to  its  lud^ent.  This  worked 
no  change  in  the  title;  is  but  the  usual  stip- 
ulation by  the  mortgagor  of  insured  prop- 
erty to  protect  his  mortgage  creditor.  It 
does  not  affect  the  liability  of  Uie  insurer  for 
the  amount  of  his  policy,  nor  the  right  of 
the  assured,  the  holaer  of  the  legal  title,  to 
recover.  If  the  insurer — ^tlie  stakeholder- 
wants  to  avoid  risk  from  dividing  the  sum 
and  paying  to  each  as  his  interest  appears, 
he  can  pajr  tiie  money  into  court,  ana  that 
tribunal  will  adjust  the  equities.  So  far  as 
appears,  the  Mergenthaler  Company  asserts 
no  claim  on  its  supposed  chattel  lien  or  mort- 
gage, it  having  been  paid  all  the  purchase 
money  at  date  of  the  fire,  except  $8,287.50. 
There  is  nothing  further  in  the  case  requir- 
ing discussion. 

All   the  assignments   are  overruled,  and. 
the  judgment  is  affirmed. 


RHODE  ISLAND  SUPREME  COURT. 


Everett  W.  ADAMS 

V. 

UNION  RAILROAD  COMPANY. 


( 


,R.  L 
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1«  The  b«neflt  of  a  contract  by  a  toi^vn 
witk  a  0tr«et  railfray  company,  limlt- 
toc  the  rate  of  fare,  is  available  to  a  passen- 
ger In  an  action  of  trespass  for  being  ejected 
for  nonpayment  of  fare  after  tendering  the 
amoant  allowed  by  the  contract. 

NoT£. — As  to  right  of  action  by  third  person 
on  contract  between  others  for  his  benefit,  see 
^<0  to  Jefferson  t.  Asch  (Minn.)  25  L.  R.  A. 
257. 
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2«  The  fact  that  a  person  boarded  a 
car  for  the  parpoae  of  making  a  teat 
cane  as  to  the  amount  of  fare  demandable 
wlli  not  affect  his  right  to  maintain  an  action 
for  an  unlawful  ejection  after  tendering  the 
fare  lawfully  due. 

(January  0,  1899.) 

ACTION  to  recover   damages   for   alleged 
wrongful  ejection  from  defendant's  cars. 
Judgment  for  plaintiff. 

The  facts  are  stated  in  the  opinion. 
Mr.  Edward  L.  BCltoliell,  for  plaintiff: 
The  contract  between   the   town  of  Eaat 
Providence  and  the  Union  Railroad  Company 
18 
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fixing  the  rate  of  fare  was  made  for  the  sole 
benent  of  the  citizene  of  the  town,  and  can 
be  enforced  by  them. 

Uendrick  v.  Lindsay,  93  U.  S.  143,  23  L. 
ed.  865;  Putney  v.  Famham,  27  Wis.  187; 
Lehoio  v.  Simonton,  3  Colo.  346 ;  Green  y. 
l?ichardson,  4  Colo.  584 ;  Meyer  v.  Lowell,  44 
Mo.  328;  Rogers  v.  Goanell,  58  Mo.  589; 
Fitzgerald  v.  Barker,  85  Mo.  13;  Joslin  v. 
yew  Jersey  Car  Spring  Co,  36  N.  J.  L.  141 ; 
Snell  V.  Ives,  85  111.  279;  Daub  r,  EnglehrXck, 
109  111.  267;  Bohanan  v.  Pope,  42  Me.  93; 
Kimball  v.  Noyes,  17  Wis.  700;  McDowell  v. 
Laev,  35  Wis.  171;  Bassett  y.  Hughes,  43 
Wis.  319;  Kaufman  y.  t/nited  fif<ate«  2^at. 
BanA;,  31  Neb.  661;  Lyman  y.  Lincoln,  38 
Neb.  794;  Lawrence  v.  Fox,  20  N.  Y.  268; 
Burr  y.  Beer«,  24  N.  Y.  178,  80  Am.  Dec.  327 ; 
Ricard  y.  Sanderson^  41  N.  Y.  179;  Coster  y. 
Albany,  43  N.  Y.  399 ;  Thorp  v.  Keokuk  Coal 
Co.  48  N.  Y.  253 ;  Arnold  v.  Nichols,  64  N. 
Y.  117;  Campbell  y.  /Sfmi<fc,  71  N.  Y.  26,  27 
Am.  Rep.  5 ;  Little  y.  BanA^s,  85  N.  Y.  268 ; 
Schley  v.  Fryer,  100  N.  Y.  71;  Oifford  v. 
Corrigan,  117  N.  Y.  257,  0  L.  R.  A.  610;  Scott 
y.  Oill,  19  Iowa,  187;  iZicc  y.  Savery,  22 
Iowa,  470:  Johnson  y.  Knapp,  36  Iowa,  616; 
B(*n^e  y.  Fiatt,  82  Ky.  66G,  66  Am.  Rep.  912; 
Allen  y.  Thomas,  3  Met.  (Ky.)  198.  77  Am. 
Dec.  169  ;-Porter  y.  Richmond  rf  D.  R.  Co.  97 
N.  C.  46;  Sanders  y.  Clason,  13  Minn.  379; 
Jordan  y.  White,  20  Minn.  91;  Barnes  y. 
Hekla  F.  Ins.  Co.  60  Minn.  38;  Coleman  v. 
Whitney,  62  Vt.  123,  9  L.  R,  A.  617;  Flint 
y.  Cadena««o,  64  Cal.  83;  Day  y.  Patterson, 
18  Ind.  114;  Ellis  y.  Johnson,  96  Ind.  377; 
DetoZ  y.  Mcintosh,  23  Ind.  529;  State, 
Lowry,  v.  Davis,  96  Ind.  639;  Wria^*  v. 
Briggs,  99  Ind.  663;  Cro*^  y.  Truesdale,  28 
Ind.  44;  Stephenson  y.  Elliott,  53  Kan.  560; 
i?mmit*  y.  Brophy,  42  Ohio  St.  82;  Pom. 
Spec.  Perf.  of  Contr.  2d  ed.  $  486. 

A  person  for  whose  benefit  a  contract  is 
made  can  enforce  it. 

Lawrence  y.  Fox,  20  N.  Y.  268 ;  Harriman, 
Contr.  217. 

The  most  common  instance  where  the  third 
party  is  allowed  to  sue  is  where  a  mortgagor 
sells  land,  and  his  grantee  assumes  and 
agrees  to  pay  the  mortgage. 

In  such  case  the  mortgagee  is  generally  al- 
lowed to  sue  the  purchaser  on  his  contract 
to  pay  the  mortgage. 

Burr  V.  Beers,  24  N.  Y.  178,  80  Am.  Dec. 
327 ;  Campbell  v.  Smith,  71  N.  Y.  26,  27  Am. 
Rep.  6;  Schley  y.  Fryer,  100  N.  Y.  71 ;  Flint 
y.  Cadenasso,  64  Cal.  83;  Ellis  y.  Johnson, 
96  Ind.  377;  State,  Lowry,  y.  Davis,  96  Ind. 
639;  Wright  y.  Briggs,  99  Ind.  563;  Daub 
V.  Englebach,  109  111.  267;  Fitzgerald  y. 
Barkei',  85  Mo.  13;  Gifford  v.  Corrigan,  117 
K.  Y.  257,  6  L.  R.  A.  610;  Stephenson  v.  El- 
liott, 63  Kan.  550. 

The  same  rule  applies  when  there  is  a  con- 
tract to  discharge  any  other  obligation  of  the 
promisee. 

Emmitt  y.  Brophy,  42  Ohio  St.  82;  Arnold 
V.  Nichols,  64  N.  Y.  117;  Bassett  v.  Hughes, 

43  Wis.  319;  Urquhart  v.  Brayton.  12  R.  I. 
If 9;  Wood  V.  Aforiarty,  15  R.  I,  518:  Bay  y. 
Williams,  112  111.  91,  54  Am.  Rep.  209; 
Brexor  y.  Dyer,  7    Cush.   337;    Bohanan  v. 
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Pope,  42  Me.  93 ;  New  Haven  ▼.  Vmo  Haven 
d  />.  R.  Co,  62  Conn.  252,  18  L.  R.  A.  256. 

Plaintiff  had  a  right  to  insist  upon  his 
legal  rights  under  this  contract,  eyen  to  the- 
extent  of  using  force  to  resist  ejectment. 

English  y.  Delaware  A  H.  Canal  Co,  66  N. 
Y.  454,  23  Am.  Rep.  6ii. 

The  contract  between  the  Union  Railroad 
Company  and  the  tbwii  of  East  Proyidence^ 
operated  practically  as  an  ordinance  fix- 
ing the  rate  of  fare  within  the  iimitd  of  the 
town. 

Allegheny  y.  MillviV.e  E.  d  S,  Street  R.  Co. 
159  Pa.  411 ;  People,  West  Side  Street  R.  Co., 
y.  Barnard,  110  N.  Y.  552;  Shields  y.  Ohio, 
95  U.  S.  319,  24  L.  ed.  357;  Atty.  Gen,  y.  Old- 
Colony  R.  Co.  160  Mass.  62,  22  L.  R.  A. 
112. 

The  rights  of  the  town  and  its  citizens 
under  this  contract  are  practically  similar 
to  the  rights  of  the  city  of  St.  Paul  and  its 
citizens  under  an  ordinance,  consented  to  by 
the  corporation,  securing  to  the  municipality 
and  its  citizens  the  right  to  transfer  tickets. 

Pine  y.  St.  Paul  City  R.  Co.  60  Minn.  144,. 
16  L.  R.  A.  347. 

A  fair  and  rea.sonable  construction  of  the- 
con tract  between  the  Union  Railroad  Com- 
pany and  the  town  of  East  Proyidence  would 
entitle  the  plaintiff  to  ride  upon  the  second 
car  without  paying  an  extra  fore. 

The  act  of  the  conductor  in  ejecting  the- 
plaintiff  from  the  car  constituted  an  assault 
entitling  the  plaintiff  to  recoyer  damagea 
from  the  defendant  corporation. 

Pine  y.  St.  Paul  City  R.  Co.  50  Minn.  144. 
16  L.  R.  A.  347;  Hamilton  y.  Third  Ave.  R. 
Co.  53  N.  Y.  25 ;  Pittsburg,  C.  d  St.  L.  R.  Co. 
V.  Hennigh,  39  Ind.  509;  Palmer  y.  Char- 
lotte, C.  d  A.  R.  Co.  3  S.  C.  N.  S.  680;  Bum- 
ham  y.  Grand  Trunk  R.  Co.  63  Me.  298,  18 
Am.  Rep.  220;  Toledo,  W.  d  W,  R.  Co.  v. 
McDonough,  53  Ind.  288;  Laird  y.  Pittsburg- 
Traction  Co.  166  Pa.  4;  Baltimore  d  O.  R. 
Co.  y.  Bambrey  (Pa.)  16  Atl.  67;  New  York, 
L.  E.  d  W.  R.  Co.  y.  Winter,  143  U.  S.  60,  3S 
L.  ed.  71 ;  Carsten  y.  Northern  P.  R.  Co.  44 
Minn.  454,  9  L.  R.  A.  688;  Shields  v.  Ohio^ 
05U.  S.  319,  24L.  ed.  357. 

A  ticket  is  only  eyidence  of  a  contract, 
and  the  plaintiff  was  entitled  to  a  transfer 
under  a  contract  between  the  town  and  the- 
company. 

Georgia  R.  Co.  y.  Olds,  77  Ga.  673;  Ohio 
d  M.  R.  Co.  y.  Cope,  36  111.  App.  97. 

The  fact  that  he  did  not  have  a  transfer 
ticket  to  show  to  the  second  conductor  was^ 
not  his  fault,  but  the  fault  of  the  company. 

Forsee  v.  Alabama  G.  S.  R.  Co.  63  Miss.  67, 
56  Am.  Rep.  801. 

The  plaintiff  having  paid  his  fare  had  a 
right  to  resist  ejectment  and  was  not  obliged 
to  leave  the  car. 

English  v.  Delaware  d  H.  Canal  Co.  66  N. 
Y.  454,  23  Am.-  Rep.  69. 

The  defendant  having  pleaded  justification 
urder  §  43  of  chapter  187  of  the  General 
Laws,  the  plaintiff,  aside  from  any  con- 
tractual rights  he  may  have  under  the  con> 
tract  between  the  town  of  East  Providence 
and  the  Union  Railroad  Company,  is  entitled 
to  recover  damages  for  the  assault. 

The  replication  de  injuria  is  in  the  nature- 
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of  a  general  issue,  and  puts  in  issue  all  mat- 
ters allied  in  the  plea. 

2  Greenl.  Ev.  15th  ed.  S  06. 

The  present  action  is  not  a  moot  case,  but 
is  an  actual  case  of  which  Uie  court  will  take 
jurisdiction. 

Fisher  v.  New  York  C,  d  H.  R,  R.  Co.  46 
N.  Y.  644. 

Mr,  'William  O.  Roelker  for  defendant. 

Stiness,  J.y  delivered  the  opinion  of  the 
court: 

Pub.  Laws  1891,  chap.  975  (Act  May  29, 
1^91 ) ..  gave  authority  to  towns  to  "pass  or- 
dinances or  make  contracts"  granting  fran- 
chises to  corporations  for  operating  street 
railways,  etc.  October  15,  1892,  the  town  of 
East  Providence  made  such  a  contract  with 
the  defendant,  in  which  it  was  agreed  that, 
''during  the  continuance  of  said  exclusive 
franchise,  t^e  fare  from  one  point  to  any 
other  point  on  the  lines  of  said  party  of  the 
second  part  in  said  town  shall  not  exceed  five 
cents."  In  the  agreed  statement  of  facts  it 
appears  that  a  line  was  constructed  which 
I  an  from  Rumford  to  Riverside,  which  was 
discontinued  before  this  alleged  cause  of  ac- 
tion accrued,  but  that  both  Riverside  and 
Pumford  were  still  upon  its  lines  by  connect- 
ing roads.  October  23,  1896,  the  plaintiff 
boarded  the  Warren  avenue  car,  paid  nis  fare, 
Slating^  to  the  conductor  that  he  wanted  to 
go  to  Kumf ord ;  and,  at  the  nearest  point  of 
connection,  he  demanded  a  receipt  showing 
that  he  had  paid  his  fare,  or  a  transfer  to 
Kumford,  which  the  conductor  refused  to 
pive.  He  then  boarded  the  first  car  ffoing  to 
Rumford,  by  the  only  route  he  could  take, 
stated  to  the  conductor  that  he  had  paid  his 
fure  on  the  other  car,  that  he  desired  to  go  to 
Kumford,  and  that  he  had  asked  for  a  trans- 
fer or  other  evidence  that  he  had  paid  his 
fare,  which  had  been  refuited.  The  conductor 
insisted  upon  his  paying  his  fare  on  that  line, 
and,  upon  the  plaintifrs  refusal  to  pay,  the 
conductor  ejected  him  from  the  car.  The 
plaintiff  sues  in  trespass  for  assault  and  bat- 
tery. The  defendant  pleads  in  justification, 
Betting  up  a  charter  to  the  South  Main  Street 
Hcrse-Railroad  Company,  to  which,  with  oth- 
er companies,  the  Union  Railroad  Company 
is  successor,  which  gave  to  the  former  com- 
pany the  right  to  extend  its  lines  into  East 
Piovidence,  and  to  fix  rates  of  fare  not  ex- 
c^>eding  ten  cents  for  each  passenger  between 
any  two  points  on  said  road;  that  in  accord- 
once  with  such  authority,  continued  to  the 
defendant,  and  under  ordinances  of  East 
Providence  relating  thereto,  the  defendant 
has  establisfied  and  charges  a  lawful  fare  of 
five  cents  for  one  continuous  ride  on  any  car 
of  said  Union  Railroad  Company  in  said  town 
of  East  Providence;  that,  upon  the  plain- 
tiff's refusal  to  pay  such  fare,  he  was  ejected 
from  the  car  by  the  conductor,  using  no 
more  force  than  was  necessary. 

We  think  the  contract  of  October  15,  1892, 
recited  above,  supersedes  the  rights  under 
t)je  charter  and  said  statutory  provisions 
pleaded.  The  statute  of  May  29,  1891,  gives 
authority  to  make  a  contract,  and  by  it  the 
defendant  waives  its  previous  rights  in  re- 
spect to  fare,  for  the  consideration  of  exten- 
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sion  of  lines  and  an  exclusive  right  to  main- 
tain them.  Under  this  view  of  the  contract, 
a  plea  in  justification,  so  far  as  it  rests  upon 
rights  previously  held,  is  of  no  avail.  The 
cnly  question  is  the  one  which  has  been  chief- 
ly pressed  in  argument, — whether  the  plain- 
tin  can  avail  himself,  as  an  individual,  of  the 
right  to  claim  the  benefit  of  the  provisions  of 
that  contract  in  this  action.  Tne  plea  does 
not  wholly  fall,  because  it  still  has  the  aver- 
ment that  the  plaintiff  was  ejected  for  a  re- 
fusal to  pay  the  lawful  fare.  The  terms  of 
the  contract  are  plain, — that  "the  fare  from 
one  point  to  any  other  point  on  the  lines  of 
eaid  party  of  the  second  part  shall  not  exceed 
five  cents."  We  cannot  vary  this  language  by 
reason  of  the  fact  that,  when  the  contract 
was  made,  two  rides  for  five  cents  was  not 
the  established  rate  of  fare.  The  contract 
makes  no  such  reservation,  and  it  was  en- 
tered into  with  a  view  of  new  or  extended 
lines  within  the  town.  If,  then,  it  is  of  gen- 
eral application,  it  is  controlling  in  this 
case. 

The  plaintiff  cites  a  large  number  of  cas^ 
to  the  effect  that  a  promise  made  by  A.  and 
B.,  for  the  benefit  of  C,  may  be  sued  on  by 
C.  Most  of  these  oases  relate  to  debt,  where 
there  has  been  a  substantial,  though  not  a 
technical,  novation.  In  "Wilbur  v.  Wilbur, 
17  R.  I.  295,  this  court  held  that  it  was  not 
prepared  to  extend  the  doctrine  to  cases 
where  no  debt  was  assumed.  The  case  was 
an  action  of  assumpsit,  on  the  promise  to 
another  to  pay  a  note  without  consideration 
and  void  in  law.  The  lanc^age  of  the  opin- 
ion must  be  taken  in  Hs  relation  to  the  ques- 
tion before  the  court,  which  was  whether 
a  promise  to  pay  to  the  plaintiff  a  sum  of 
money,  as  for  a  debt,  could  be  enforced  by 
him  when  in  fact  no  debt  existed.  We  do 
not  think  that  the  court  meant  to  lay  down 
the  rule  that  in  no  case,  excepting  debt,  can 
a  person  avail  himself  of  a  promise  to  an- 
other. The  contract  in  question  was  made 
for  the  benefit  of  passengers  using  the  de- 
fendant's cars.  The  town  can  hardly  show 
damages  for  its  breach,  and  therefore,  if  the 
people  for  whose  benefit  it  was  made  cannot 
recover  for  its  breach  no  one  can.  True,  the 
town  might  take  stens  to  avoid  the  con- 
tract and  stop  the  roaa  for  failure  to  oerf orm 
conditions;  but,  in  so  doing,  it  woula  cut  off 
the  privileges  of  many  to  redress  the  wrong 
of  one.  This  would  neither  be  a  reasonable 
nor  an  adequate  remedy.  It  must  have  been 
intended  to  be  a  contract  for  the  benefit  of 
the  public,  made  through  the  town  as  their 
corporate  representative,  upon  which  passen- 
gers could  rely,  and  for  breach  of  which  they 
could  seek  redress;  otherwise,  it  is  a  con- 
tract of  little  obligation  and  force.  Suppose 
the  defendant  should  charge  ten  cents  for  one 
ride,  and  should  eject  a  passenger  for  re- 
fusing to  pay  it;  under  its  contention,  the 
passenger  would  be  without  redress.  In  Lit- 
tie  V.  Banks,  85  N.  Y.  258,  the  state  made  a 
contract  with  the  defendant  to  publish  re- 
ports of  the  court  of  appeals,  in  which  it 
was  stipulated  that  he  should  furnish  copies 
to  booksellers,  and,  upon  default,  to  pay  the 
sum  of  $100  as  liquidated  damages,  "to  be 
sued  for  and  recovered  by  the  person  so  ag- 
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grieved."  It  was  held  that  the  plaintiff  was 
entitled  to  recover.  This  last  clause  quoted 
introduces  an  element  not  in  this  case,  out  it 
is  not  an  important  one  in  the  view  of  the 
New  York  court.  The  court  held  that  the 
contract  wa^  for  the  benefit  of  booksellers, 
such  as  the  plaintiff,  and  that  he  had  a  rifl[ht 
under  it,  the  clause  quoted  being  intended 
to  carry  out  the  purjKMe  of  the  contract  by 
fixing  a  sum  of  liquidated  damages.  The 
general  principle  as  to  the  plaintiff's  riffht  is 
laid  down  by  the  court  as  follows:  ""Con- 
tractors with  the  state,  who  assume,  for  a 
consideration  received  from  the  sovereign 
power,  by  covenant,  express  or  implied,  to  do 
certain  things,  are  liable,  in  case  of  neglect 
to  perform  such  covenant,  to  a  private  action 
at  the  suit  of  the  party  injured  by  such  nez- 
lect;  and  such  contract  inures  to  the  benefit 
of  the  individual  who  is  interested  in  its  per- 
formance." The  principle  is  put  upon  the 
f^ound  of  public  policy  essential  to  the  pub- 
ic welfare.  In  Porter  v.  Richmond  A  D.  R. 
Co,  97  N.  C.  46,  the  defendant  agreed  with  the 
city  of  Charlotte  to  pav  a  part  of  a  police- 
man's salarv,  to  be  on  duty  at  its  depot.  It 
was  held  that  he  could  sue  the  defendant 
on  the  contract.  Benge  v.  Hiattf  82  Ky.  666, 
56  Am.  Rep.  012,  gave  a  child  the  right  to  sue 
on  a  contract  made  by  his  putative  father 
with  his  mother,  for  the  child's  benefit,  in 
consideration  of  the  surrender  of  the  child  to 
the  father  by  the  mother.  In  Cosier  v.  Al- 
ha/ny,  43  N.  Y.  390,  the  city  undertook  im- 
provements under  a  statute  by  which  it  was 
to  pa^  for  damages  to  property.  Jud^e  Fol- 
ger,  m  the  opinion,  said:  ''Here  is  the 
promise,  the  consideration,  and  the  promisee, 
definitely  brought  out.  The  ultimate  bene- 
ficiary is  uncertain."  The  court  held  that  a 
party  damaged  could  maintain  an  action 
a^rainst  the  cit^  for  such  damage  as  he  had 
shown.  The  distinction  to  be  made  in  cases 
of  this  sort  is  well  stated  by  Brown,  J.,  in 
House  V.  Houston  Waterworks  Co.  88  Tex. 
233,  28  L.  R.  A.  532 :  "It  is  not  true  that 
for  every  failure  to  perform  a  public  duty  an 
action  will  lie  in  favor  of  anv  person  who 
may  suffer  injury  by  reason  of  such  failure. 
If  the  duty  is  purely  a  public  duty,  then  the 
individual  will  have  no  rieht  of  action ;  but 
it  must  appear  that  the  cwject  and  purpose 
of  imposing  the  duty  was  to  confer  a  benefit 
upon  the  individuals  composing  the  public." 
31ie  distinction  is  clearly  brought  out  in 
Aldrich  v.  Howard,  7  R.  I.  199.  In  that  case 
a  statute  reouired  buildings  within  certain 
limits  to  be  ouilt  in  the  manner  and  of  the 
materials  described  in  the  act.  The  plain- 
tiff, as  adjoining  proprietor,  alleged  a  viola- 
tion of  the  act,  and  special  damage  to  his 
estate.  On  demurrer,  upon  the  ground  that 
there  was  no  private  right  of  action,  the 
court  held  that  the  penalty  was  the  remedy 
through  which  the  public  could  compel  a 
compliance  with  the  law,  but  that  the  private 
right  existed  also  for  one  suffering  special 
injury.  Ames,  Ch.  J.^  in  the  opinion,  said 
that  the  case  was  within  the  rule  so  long  ago 
laid  down  by  Lord  Holt  that,  "in  every  case 
where  a  statute  enacts  or  prohibits  a  thing 
lor  the  benefit  of  a  person,  he  shall  have  a 
remedy  upon  the  same  statute  for  the  thing 
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enacted  for  his  advantage,  or  for  the  recom- 
pense of  the  wrong  done  to  him  contrary  to 
the  said  law."  In  Taylor  v.  Lake  Shore  d 
M.  8,  R.  Co.  45  Mich.  74,  40  Am.  Rep.  457, 
Cooley,  J.,  said:  "The  burden  that  indi- 
viduals are  required  to  bear  for  the  public 
protection  or  benefit  may  in  part  be  imposed 
for  the  protection  or  benefit  of  some  particu- 
lar individual  or  class  of  individiuus  also, 
and  then  there  may  be  an  individual  right 
of  action  as  well  as  a  public  prosecution,  if 
a  breach  of  the  duty  causes  individual  in- 
jury." Most  of  the  cases  cited  by  the  re- 
spondent arise  out  of  contracts  for  the  sup- 
ply of  water  to  a  town  or  city,  under  a  gen- 
eral public  duty,  and  not  for  the  benefit  of 
individuals  or  a  class  of  individuals.  They 
hold  that  there  is  no  contract  in  favor  of  a 
private  plaintiff,  while  some  rest  upon  the 
lack  of  authority  to  impose  conditions. 

The  statute  of  May  29,  1891,  gives  author- 
ity to  a  town  to  act  by  ordinance  or  contract. 
If  it  acts  by  contract,  as  in  this  case,  the  nec- 
essary implication  is  that  it  may  stipulate 
for  terms  other  than  those  expressed  m  the 
act.  Ae  to  the  rate  of  fare,  §  4  provides 
that  the  charge  for  service  shall  not  be 
greater  than  the  price  actually  charged  by 
the  corporation  at  the  time  of  granting  the 
franchise,  which  also  dearly  implies  that  it 
may  be  less,  otherwise,  it  would  oe  the  same 
price.  We  do  not  think,  therefore,  that  the 
contract  was  ultra  i?ires  as  claimed  by  the 
defendant.  The  plea  of  justification  ignores 
the  contract,  but  it  is  made  a  part  of  the 
statement  of  facte. .  It  is  to  be  noted  that 
this  case  is  not  brought  upon  the  contract,  as 
in  most  of  the  oases  cited.  The  plaintiff  sues 
for  trespass.  The  defendant  pleads  a  justi- 
fication upon  the  ground  that  the  plaintiff 
was  ejected  for  refusing  to  pay  a  "lawful 
fare."  The  evidence  of  the  contract  shows 
what  we  construe  to  be  a  waiver  of  any 
right  on  the  part  of  the  defendant,  if  any 
such  existed,  to  charge  for  fares  under  the 
charters  set  out  in  the  plea ;  and  hence  that 
the  provision,  "The  fare  from  one  point  to 
any  other  point  on  the  lines  of  said  party 
of  the  second  part  in  said  town  shall  not  ex- 
ceed five  cents,"  fixes  such  fare  as  the  maxi- 
mum lawful  fare  between  the  points  in  ques- 
tion in  this  case.  The  plaintiff,  having  paid 
this  fare,  'has  paid  all  that  he  could  m  re- 
quired to  pay  under  the  contract,  which,  be- 
ing for  the  benefit  of  passengers,  a  class  of 
which  he  was  one,  was  for  his  benefit  and  of 
>\hich  he  could  take  advantage,  under  the 
r  rinciples  stated  above.  We  think,  there- 
fore, that  the  plea  of  justifio»tioa  is  not  sus- 
taimd. 

Another  point  taken  by  the  defendant  is 
that,  because  the  plaintiff  boarded  the  cars 
for  Uie  purpose  of  making  a  test  case,  this  is 
a  moot  oase,  which  the  court  will  not  enter- 
tain. A  moot  case  is  one  which  seeks  to  de- 
termine an  abstract  question,  which  does  not 
rest  upon  existing  facts  or  rights.  Where  a 
concrete  case  of  tact  or  right  is  shown,  we 
know  of  no  principle  or  policy  of  law  which 
will  deprive  a  party  of  a  determination,  sim- 
ply because  his  motive  in  the  assertion  of 
such  right  is  to  secure  such  determination. 
It  is  a  maitter  of  common  practice.    Most  of 
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the  oases  of  trespass  to  tnr  title  are  of  this 
K>rt.  We  are  •therefore  of  opinion  that  the 
case  is  not  objeotionsiblo  on  ^his  ground. 
We  think  that  the  plaintiff    is    entitled  to 


judgment,  which,  according  to  the  agreement 
of  parties,  will  be  for  nominal  damages. 

Judgment  for  the  plaintiff  for  ten  cents 
and  costs. 


SOUTH  CAROLINA  SUPREME    COURT. 


Sim  ANDERSON,  Appt., 

V, 

John  YOUNG,  Respt. 

1.  An  iii«triiinei|t  bindlnsr  clilldreii  to 
the  ser-Flce  of  a  person  dnrlnsr  tlielr 
ntinorltx,  though  signed  by  him  and  by  their 
parects,  is  Told  as  to  them  as  an  indenture 
of  apprenticeship  under  Rev.  Stat.  1893,  f 
2206,  unless  signed  by  the  infants,  although 
the  statute  does  not  expressly  provide  for 
their  signature. 

S.  Tlie  real  -welfare  of  a  child  is  the 
principal  consideration  In  awarding  its  cus- 
tody as  between  conflicting  claims  thereto. 

8.  The  euBtody  of  a  n&inor  bjr  -vlrtne  of 
a  fair  airreement  -with  the  parent,  not 
prejudicial  to  the  welfare  of  the  minor,  al- 
though not  binding  upon  him,  Is  not  unlaw- 
ful or  against  public  policy  so  as  to  constitute 
such  an  illegal  restraint  as  a  court  must  re- 
lieve at  the  will  or  caprice  of  the  parent. 

(March  16.  1899.) 

APPEAL  by  petitioner  from  a  judgment  of 
the  Common  Pleas  Circuit  Court  for 
Laurens  County  in  favor  of  defendant  in  a 
habeas  corpus  proceeding  to  obtain  the  cus- 
tody of  plaintiff's  minor  children  which  had 
been  placed  in  charge  of  defendant.  Af- 
firmed, 

The  facts  are  stated  in  the  opinion. 

Mr,  "W.  R.  Riohey,  for  appellant: 

The  infants  must  be  a  party  to  the  indent- 
ure, otherwise  it  is  void. 

Austin  V.  M'Cluney,  6  Strobh.  L.  104. 

The  formalities  of  the  statute  must  be  com- 
plied with  or  the  indenture  will  be  void. 

Welbom  V.  LittU,  1  Nott  &  M'C.  263. 

A  deed  of  indenture  is  a  deed  consisting 
of  as  many  parts  or  duplicates  as  there  are 
parties. 

5  Am.  &  Eng.  £nc.  Law,  p.  453. 

A  writ  of  habeas  corpus  lies  at  the  in- 
stance of  either  parent  or  apprentice  to  re- 
lease a  person  held  as  apprentice  under  void 
or  avoided  indentures. 

1  Am.  &  Eng.  Enc.  Law,  p.  6395;  United 
States  v.  Anderson f  Cooke  (Tenn.)  143  j 
Corn,  V.  Robinson,  1  Serg.  &  R.  353 ;  Com.  v. 
Harrison,  11  Mass.  G3;  Re  M*Dowle,  8 
Johns.  328;  Rex  v.  Delaval,  3  Burr.  1434. 

The  father  of  said  infants  being  yet  alive 
the  respondent  cannot  hold  said  infants  un- 
der said  instruments  as  a  testamentary  in- 
strument in  the  form  of  a  deed. 

2  Kent,  *Com.  p.  225. 


Messrs,  Ball  ft  Slmlilns,  for  respondent: 

The  paper  is  good  as  an  indenture  of  ap- 
prenticeship. The  statute  has  been  substan- 
tially followed. 

It  does  not  require  the  infant  to  sign  the 
indenture,  but  only  that  the  magistrate  shall 
certify,  under  his  hand  and  seal,  the  pres- 
ence and  approbation  of  the  father,  mother, 
or  guardian  of  the  infant.  For  the  infants 
to  have  signed  in  this  instance  would  really 
have  been  a  burlesque,  by  reason  of  their 
tender  years. 

The  distinction  now  between  deeds-poll 
and  indentures  is  of  no  practical  value.  Un- 
der the  common  law  the  main  distinction  re- 
lated to  the  form  of  the  action  on  each.  If 
it  was  an  indenture,  the  action  was  assump- 
sit; and  if  a  deed-poll,  debt  or  covenant. 
But  with  the  advent  of  the  Code,  all  distinc- 
tion between  the  two  has  passed  away  with 
the  abolition  of  the  distinction  in  these  forms 
of  .action. 

5  Am.  ft  Eng.  Enc.  Law,  pp.  453,  454. 

If  the  paper  was  not  an  indenture  such  as 
the  statute  requires,  it  is  still  binding  at 
common  law  on  the  parties  to  it.  Even  if  it 
is  voidable  on  the  part  of  the  infants,  it  does 
not  follow  that  Sim  Anderson,  Neicy  Ander- 
son, and  John  Young  are  not  bound  by  it. 

2  Am.  ft  Eng.  Enc.  Law,  2d  ed.  p.  605. 

The  infant  alone  can  take  advantage  of 
any  informalities. 

fjohdell  V.  Allen,  9  Gray,  377;  Van  Dom. 
V.  Young,  13  Barb.  286. 

Jones,  J.,  delivered  the  opinion  of  the 
court: 

Appellant  appeals  from  an  order  of  Judge 
Townsend  refusing  his  petition  for  a  writ  of 
habeas  corpus  to  obtain  the  custody  of  his 
minor  children,  one  a  girl  about  eight  years 
old,  and  the  other  a  boy  about  seven  years, 
old.  The  return  of  respondent  to  the  writ 
was  as  follows:  "That  he  holds  in  custody 
end  detains  the  bodies  of  Mattie  AndersoT* 
and  Sim  Anderson,  Jr.,  by  reason  of  the  fol- 
lowing facts :  Sim  Anderson,  Sr.,  the  father 
of  the  two  infants,  Mattie  Anderson  and  Sim 
Anderson,  Jr.,  came  to  live  with  respondent, 
John  Younj?,  the  latter  part  of  December  last, 
bringing  with  him  the  two  said  infants,  one 
six  ami  the  other  seven  years  of  age,  and  they 
continued  on  there  during  the  year  1898. 
Sin»  Anderson  was  at  the  time  almost  totally 
blind,  and.  although  his  eyesight  improved 
some,  his  general  health  was  all  along  very 


NoTS. — As   to   the   considerations   on    which    ers  (Pa.)  27  L.  R.  A.  50  (and  note  on  validity 


courts  act  in  awarding  the  custody  of  children, 
see  alsc  Sheers  v.  Stein  (Wis.)  5  L.  R.  A.  781, 
and  note;  Weir  v.  Marley  (Mo.)  6  L.  R.  A.  072 ; 
lie  Lally  (Iowa)  10  L.  R.  A.  681;  Nngent  v. 
Powell  (Wyo.)  20  L.  R.  A.  199 ;  Eaders  v.  End- 
44  L.  R.  A. 


of  contract  for  transfer  of  parental  responsibil- 
ity) ;  Re  Young  (N.  C.)  30  L.  R.  A.  224  ;  Kelsey 
V.  Green  (Conn.)  38  L.  R.  A.  471 ;  and  Strlngfel- 
low  V.  Somervlllc  (Va.)  40  L.  R.  A.  623. 
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poor,  and  he  was  utterly  unable  to  properly 
take  care  of  the  said  infants;  and  his  wife, 
Neicy  Anderson,  who  lived  on  another  place, 
applied  to  him  to  be  allowed  to  take  the 
chudren,  and  care  for  them.    This  Sim  An- 
derson refused  to  do,  but,  after  consulting 
together,  they  agreed  between  themselves  aa 
a  wise  settlement  of  the  matter  to  bind  the 
children  to  me.     Sim  Anderson  came  to  me, 
and  proposed  the  plan.     I  finally  consented, 
provided  Neicy,  the  mother,  was  willing.     He 
assured  me  she  was,  and  afterwards  I  saw 
her,  and  she  gave  her  consent.     We  all  then 
went  to  Magistrate  W.  M.  McMillan,  and  ex- 
plained the  matter  to  him.     He  drew  the  in- 
strument of  writing  binding  over  the  chil- 
dren to  me,  which  he  explain^  fully  to  us  all, 
and  which  we,  the  said  Sim  Anderson,  Neicy 
Anderson,  and  myself,  then  and  there  signed. 
This  indenture  is  herewith  exhibited,  marked 
'A.'    This  respondent  then  entered  upon  his 
performance  of  said  indenture,  and  has  since 
carried  out  towards  the  said  children  all  the 
obligations   therein   required   of  him.    And 
this  respondent  is  satisfied  that  the  welfare 
of  the  cnildren  is  much  better  subserved  by 
matters  remaining  as  they  are  than  giving 
the  custody  of  the  children  to  the  said  Sim 
Anderson,  who  is  utterly  unable  to  care  for 
them."    The  alleged    indenture   was   dated 
August  19,  1808,  was  executed  under  seal  by 
the  said  father  and  mother  of  the  children 
and  by  John  Young,  the  respondent,  and  was 
attested  as  signed,  sealed,  and  delivered  in 
the  presence  of  W.  M.  McMillan,  as  magis- 
trate,   under     his     seal.    The    instrument, 
among  other  things,  recited  that  the  father 
and  mother,  of  their  own  free  will  and  accord, 
put  their  son  and  daughter  apprentice  under 
John  Young  to  learn  to  be  farmers,  and,  aft- 
er the  manner  of  apprentices,  to  serve  him 
for  fourteen  years,  or  until  they  became  of 
age;  containing  stipulations  as  to  the  service 
and  conduct  of  their  said  children,  one  such 
stipulation  being  that  they  shall  not  absent 
themselves  from  said  John  Young's  services, 
day  or  night,  without  leave.     On  his  part 
John  Youn^  covenanted  to  teach  and  to  pro- 
vide for  said  apprentices  for  said  term.    All 
parties  bound  themselves  ''for  the  true  per- 
formance of  all  and  singular  the  covenants 
and  agreement  aforesaid."    The  instrument 
was  not  signed  by  the  said  children,  and, 
po  far  as  appears,  they  were  not  present  at 
the  execution;  and  there  was  no  certificate 
upon  the  same  by  the  magistrate  beyond  his 
attestation  as  a  witness,  as  follows:     '*W. 
M.  McMillan  [L.  S.]  Magistrate  L.  C.  S.  C," 
under  the  words,    "Signed,    sealed,  and  de- 
livered in  the    presence    of."    The    circuit 
judge  held  that  the  indenture  set  up  in  the 
return,  to  which   petitioner   is  a   party,   is 
binding  upon  him,  and,  there  being  nothing 
to  show  improper  treatment  of  the  infante  on 
the  part  of  John  Young,  respondent  be  re- 
fused the  petition.    Appellant  assigns  er- 
ror ( 1 )  in  holding  that  the  indenture  is  bind- 
ing upon  him,  (2)  in  holding  that  the  instru- 
ment is  an  indenture,   (3)    in  refusing  his 
petition,  (4)  in  not  holding  that  he  was  en- 
titled to  the  custody  of  his  children. 

The  act  of  1740  concerning  masters   and 
44  L.  R.  A. 


apprentices  (3  Stat,  at  L.  p.  544)  expressly 
provided  that  the  intending  apprentice 
''shall  execute  such  indenture  in  the  presence 
and  with  the  approbation  of  his  or  her 
father,  mother,  or  guardian,"  etc.,  and  un- 
der this  act  it  has  been  decided  that  the  in- 
denture will  be  void  as  to  the  apprentice  un- 
less he  is  a  pai-ty  to  it.  Wclbom  ▼.  Little, 
1  Nott  &  M'C.  263;  Austin  v.  M'Cluney,  o 
Strobh.  L.  104.  Indentures  of  apprentices 
are  now  regulated  by  §§  2072,  2073  et  seq.j 
Gen.  Stet.  1882,  novv  appearing  as  §§  2205, 
2206  ct  seq..  Rev.  Stat.  1893.  In  these  sec- 
tions the  language  above  quoted  from  the  old 
ivct  of  1740  is  not  to  be  found.  In  §  2072, 
Gen.  Stat.  1882,  it  is  provided  as  follows: 
**It  shall,  and  may  be  lawful,  to  and  for  any 
person  or  persons  within  this  stete  to  take 
one  or  more  apprentice  or  apprentices  in- 
dented according  to  the  directions  of  this 
chapter,"  ete.  It  is  nowhere  provided  in 
raid  chapter  how  apprentices  shall  be  in- 
dented except  in  f  2073,  appearing  as  1^ 
2206,  Rev.  Stet.  1893,  which  provides  as  fol- 
lows: "It  shall  be  the  duty  of  any  trial  jus- 
tice to  whom  application  is  made  by  a  per- 
son desiring  to  beeotne  the  master  or  mis- 
tress of  any  infant  to  be  bound  to  service  by 
indenture  according  to  law,  to  certify  un- 
der his  hand  and  seal  uf>on  such  indenture 
the  presence  and  approbation  of  the  father, 
mother,  or  guardian  of  such  infant  at  the 
time  it  was  executed,  .  .  .  which  in- 
denture or  indentures,  so  executed  and  certi- 
lied  as  aforesaid,  shall  be  good  and  efTectaal, 
to  all  intente  and  purposes,  as  if  such  appren- 
tice had  been  of  full  age,  and  by  indenture  of 
covenant  had  bound  him  or  herself;  or  other- 
wise shall  be  void  and  of  none  effect."  Not- 
withstending  the  absence  of  the  language 
quoted  from  the  act  of  1740,  we  hold  that  by 
necessary  implication  the  apprentice  must 
execute  the  instrument,  otherwise  it  will  be 
void  as  to  such  apprentice  as  an  indenture 
of  apprenticeship  under  the  statute,  bow- 
ever  unreasonable  this  may  appear  when  ap- 
plied to  infante  which  have  not  attained 
years  of  discretion.  There  is  no  doubt  that 
the  rule  generally  held  is  that  the  appren- 
tice, to  be  bound,  muet  execute  the  indent- 
ure, unless  the  stetute  expressly  provide  a 
(afferent  mode  of  execution  in  behalf  of  the 
infant.  Having  reached  the  conclusion  that 
the  alleged  indenture  is  void  as  to  the  infani 
apprentices  because  they  are  not  parties  to 
it,  we  need  not  consider  whether,  when  the 
parents  have  actually  executed  the  instru- 
ment themselves,  and  bound  themselves  to  its 
stipulations  in  the  presence  of  the  magis- 
trate, and  the  magistrate  has  signed  the  in- 
strument as  a  witness  under  his  title  and 
seal,  it  is  not  a  compliance  with  the  require- 
ment as  to  the  magistrate's  certificate  as  to 
their  presence  and  approbation.  But  it  docs 
not  follow,  because  the  indenture  is  void  as 
to  the  infante,  that  petitioner  .is  therefore 
entitled  to  the  custody  of  his  children. 
There  is  no  doubt  that  ordinarily,  and  prima 
facie,  the  father,  as  natural  guardian,  is  en- 
titled to  the  custody  of  his  minor  children : 
but  this  right  is  not  absolute,  as  his  proper- 
ty right  in  a  chattel  would  be.     His  right  ol 
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tnistody  may  be  subordinated  to  the  real  in- 
•terests^  of  his  child.  While,  then,  a  court  is 
in  duty  bound  to  relieve  an  infant  from  il- 
legal reetraint,  yet,  in  awarding  cuatody,  it 
-vvill  exercise  a  wise  discretion,  looking  to  the 
real  welfare  of  the  child  as  the  principal  con- 
sideration. This  is  the  rule  in  this  state, 
and  generally  in  this  country.  Ex  parte 
f^chumpert,  6  Rich.  L.  346;  Ex  parte  Will- 
iams, 11  Rich.  L.  459;  17  Am.  &.  £ng.  Enc. 
Law,  p.  368. 

As  the  office  of  the  writ  of  habeas  corpus 
is  to  release  from  illegal  restraint,  the  first 
inquiry  here  is  whether  the  petitioner's  chil- 
•dren  are  illegally  restrained  by  the  respond- 
•ent.  Respondent  asserts  that  his  custody  of 
the  children  is  lawful  by  virtue  of  the  in- 
denture with  the  father  and  mother  placins: 
them  with  him  as  apprentices.  Ck)noeding 
that  the  instrument  is  void  as  to  the  minors 
SA  an  indenture  of  apprenticeship  under  the 
statute  for  want  of  compliance  with  statu- 
tory regulations,  the  question  remains 
whether  the  instrument  is  so  void  as  to  make 
lespondent's  custody  illegal  as  against  the 
-fattier  who  executecf  it.  In  Euhanks  v.  Peak, 
^  Bail.  L.  490,  Judge  O'Neall  expressed  the 
•cpinion  that  a  mother,  during  the  minority 
of  her  son,  was  entitled  to  his  services ;  and, 
if  she  chose  to  place  him  with  another,  and 
to  contract  that  he  should  serve  that  other 
until  he  was  of  the  age  of  twenty-one  years, 
and  that  for  his  services  the  defendant 
-should  remunerate  him  by  schooling,  and  the 
delivery  of  property,  it  waa  a  valid  contract, 
which  inured  to  the  benefit  of  the  plaintiff, 
-and  on  which  he  could  maintain  that  action. 
In  the  later  case  of  Austin  v.  M'Clunei/y  5 
Strobh.  L,  106,  the  court  held  that,  whil? 
Ihe  indenture  under  the  act  of  1740  was  of 
mo  force  as  against  the  minor,  who  was  not  a 
party  to  it,  it  was  nevertheless  binding  at 
-common  law  againet  the  parties  thereto,  and 
such  a  contract  was  not  contrary  to  public 
policy.  In  this  last  caae  the  court  cited  Day 
•V.  Everett,  7  Mass.  147,  as  sustaining  an  in- 
denture not  executed  in  accordance  with  the 
-statute  as  good  at  common  law,  as  the  father 
might  lawfully  assign  the  services  of  his 
•child  during  his  minority,  and  during  the 
life  of  the  father.  A  parent  cannot,  at  com- 
mon  law,  irrevocably  devest  himself  of  his 


trust  and  duty  to  care  for  and  train  kis  chil- 
dren, and  surrender  their  care  and  custody 
to  another,  merely  for  his  own  comfort  or  pe* 
cuniary  gain ;  but  he  may  lawfully  place  hifl 
children  in  the  custody  of  another,  and  as- 
sign their  services  during  minority  tor  their 
own  welfare, — as  to  learn  some  useful  trade 
or  occupation, — in  which  case  a  court  is  not 
bound  to  restore  the  children  to  the  parent's 
custody  unless  it  appears  that  the  real  wel- 
fare of  the  children  requires  it.  We  think  rea- 
son and  authority  warrant  us  in  stating  as 
the  law  that  the  custody  of  a  minor  by  virtue 
of  a  fair  agreement  with  the  parent,  not  preju- 
dicial to  the  welfare  of  the  minor,  is  not  un- 
lawful or  against  public  policy,  and  is  not 
such  illegal  restraint  as  a  court  must  re- 
lieve at  the  will  or  caprice  of  the  parent. 
Kurd,  Habeas  Corpus,  537;  Clark  v.  Bayer, 
32  Ohio  St.  299,  30  Am.  Rep.  593 ;  Chapsky 
v.  Wood,  26  Kan.  650,  40  Am.  Rep.  321 ;  Bon- 
nett  V.  Bonnett,  61  Iowa,  199,  47  Am.  Rep. 
810;  Green  v.  Campbell,  35  W.  Va.  698; 
see  also  note  in  Brooke  v.  Logan,  2  Am.  St. 
Rep.  184  (112  Ind.  183),  and  note  in  En^ 
ders  V.  Enders,  27  L.  R.  A.  56  ( 164  Pa.  266) . 
In  this  case,  while  the  father  is  seeking  "to 
revoke  his  agreement,  and  regain  the  custody 
of  the  children,  the  mother,  who,  for  some 
reason,  is  not  living  with  the  father,  in^irts 
that  the  children  should  remain  with  re- 
spondent, who  is  the  husband  of  her  sister, 
or,  if  not,  that  they  be  given  to  her,  as  pe- 
titioner is  unable  to  properly  care  for  them. 
It  does  not  appear  that  petitioner  has  a 
home  for  them,  or  any  meane  whatever. 
There  was  evidence  before  the  circuit  judge 
tending  to  show  that  petitioner  was  crippled 
and  partially  blind,  and  wholly  unable  to 
support  himself  and  the  children.  On  tiie 
other  hand,  thefi'e  was  evidence  that  respond- 
ent was  faithfully  carrying  out  his  agree- 
ment to  care  for  the  children,  and  there  was 
no  showing  whatever  of  any  ill  or  improper 
treatment  of  them  by  respondent,  and  it  was 
not  Questioned  that  respondent  was  a  man 
"far  oeyond  ordinary  for  respectability,  vir- 
tue, and  general  well-doing,"  "a  man  of  good 
disposition,  and  well  able  and  qualified  to 
care  for  and  train  the  children." 

The   exceptions    are    overruled,    and    ihs 
order  refusing  the  petition  is  affirmed. 
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1.  Tlie  leeal  •ufllciency  of  evidence  to 
Mupport  a  flndlnar  by  the  court  is  a  ques- 
tion of  law  on  appeal. 

2.  Tlie  eolleetlon  of  rents  front  a  snb- 
tenant  does  not  operate  by  law  as  a  caacela- 
tion  of  the  original  lease  and  an  assumption 
of  the  possession  of  the  property  by  the  lessor. 


3.  The  lease  of  a  bnlldlnar  -wblcli  baa  a 
door  openlngr  at  considerable  belffbt 
into  space,  and  unprovided  with  bars  and 
guards,  docs  not  render  the  landlord  liable  to 
a  person  who  Is  Injured  In  consequence  of  the 
failure  of  the  lessee  or  other  person  during 
the  lease  to  keep  the  door  properly  fastened. 


(February  23.  1899.) 

ERROR  to  the  Court  of  Civil  Appeals  for 
the  Fourth  Supreme  Judicial  District  to 


Note. — As  to  the  liability  of  a  landlord  for  i  ley  (La.)  34  L.  R.  A.  609.  and  note;  also  Sten- 
Injuries   to   the   tenant's   guests   and   servants    berg  v.  Wlllcoz  (Tenn.)  .34  L.  R.  A.  615;  and 
from  defects  In  premises,  see  McConneli  v.  Lem- 1  Wlllcoz  v.  Hlnes  (Tenn.)  41  L.  R.  A.  278. 
-44  L.  R.  A. 
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review  a  judgment  affirming  a  judgment  of 
the  District  Court  for  Bowie  County  in  favor 
of  plaintiff  in  an  action  brought  lo  recovei 
damages  for  the  death  of  plaintiff's  husband 
which  was  alleged  to  have  been  caused  by  de- 
fendant's negligence.    Reversed. 

llie  factfi  are  stated  in  the  opinion. 

Messrs.  Frost,  Neblett,  ft  Blanding, 
lor  plaintiff  in  error: 

Appellant's  liability  to  Fleming  could  only 
be  predicated  on  the  failure  to  perform  some 
duty  it  owed  Fleming.  If  he  was  the  gaesz 
of  brown  or  Benefield,  and  appellant  had  no 
knowledge  that  they  were  using  its  rooms 
and  closets,  appellant  owed  him  no  duty,  and 
could  therefore  not  be  liable. 

Evansville  d  T,  H.  R.  Co.  v.  Griffin,  100 
Ind.,221,  50  Am.  Rep.  784;  Texas  d  P.  R.  Co, 
v.  Mangunij  68  Tex.  348;  Oalvesion  Oil  Co. 
V.  Morion,  70  Tex.  400;  Dobbins  v.  Missouri, 
K.  rf  T.  R.  Go.  91  Tex.  60,  38  L.  R.  A.  573 ; 
ATicm  V.  Steele,  116  N.  Y.  203,  5  L.  R.  A. 
449;  Gillespie  v.  McGoxoan,  100  Pa.  144,  45 
Am.  Rep.  365. 

The  tenant,  and  not  the  landlord,  is  re- 
sponsible for  injuries  to  guests  by  reason  of 
oefects  in  the  premises. 

Hale  V.  Dutant,  39  Tex.  667;  Enoin  v. 
Bowman,  51  Tex.  513;  Texas  d  P.  R.  Co.  v. 
Man  gum.  68  Tex.  348;  Marshall  v.  Heard, 
59  Tex.  2(57. 

When  a  landlord  is  liable  after  the  prem- 
ises have  been  leased  to,  and  possession  taken 
by,  the  tenant,  it  is  because  of  structural  de- 
fects existing  at  the  time  of  the  lease. 

Durant  v.  Parmer,  29  N.  J.  L.  544;  Mar- 
shall V.  Heard,  59  Tex.  266;  O'Connor  v.  An- 
drews, 81  Tex.  28. 

If  the  doorway  was  provided  with  proper 
fh utter  fastenings,  etc.,  and  in  that  condi- 
tion was  safe  and  free  from  danger  when  prop- 
erly used,  and  became  unsafe  by  reason  of 
the  negligent  or  improper  use  of  the  door, 
then  appellant  would  not  be  liable,  if  it  wa^ 
not  in  possession  and  did  not  have  control  of 
the  door. 

Eyre  v.  Jordan,  111  M9.  424 ;  Ryan  v.  Wil- 
son, 87  N.  Y.  471,  41  Am.  Rep.  3*84;  Lufkiu 
v.  Zane.  157  Mass.  117,  17  L.  R.  A.  251;  Gil- 
liland  v.  Chicago  d  A.  R  Co.  19  Mo.  App. 
411;  Shearm.  A  Redf.  Neg.  §  501. 

The  loan  agency,  not.  being  in  possession 
of  the  property,  before  it  could  be  held  liable, 
it  must  be  shown  that  it  induced,  for  its  own 
interest,  Fleming  to  enter  the  building.  If 
he  was  on  the  premises,  neither  as  the  guest 
of  the  loan  agency  nor  McGraw,  and  without 
profit  to  the  loan  agency,  then  appellant 
could  not  be  liable. 

Evansville  d  T.  H.  R.  Co.  v.  Griffin,  100 
Ind.  221,  50  Am.  Rep.  783;  Galveston  Oil  Co. 
V.  Morton,  70  Tex.  400. 

Fleming  being  on  the  premises  as  the 
guest  of  Brown  and  Benefield,  who  were 
using  the  buiding  against  the  will  and  with- 
out the  consent  of  the  loan  agency,  he  was  sub- 
ject to  all  the  dangers  on  the  premises,  and 
could  look  alone  to  Brown  and  Benefield  for 
injuries  received. 

Hart  V.  Cole,  156  Mass.  475,  16  L.  R.  A. 
557;  Sheaim.  &  Redf.  Neg.  §  499;  Parker  v. 
Portland  Pub.  Co.  69  Me.  173,  31  Am.  Rep. 
262. 
44  h.  R.  A. 


To  hold  the  owner  of  a  building  liable  for 
injuries  to  persons  on  the  premises,  without 
either  invitation,  permission,  or  knowledge- 
of  the  owner,  such  owner  must  have  a  knowl- 
edge of  the  defects  which  cause  the  injuries. 

Ahem  v.  Steele,  115  N.  Y.  203,  5  L.  R.  A. 
449. 

In  the  absence  of  a  statute,  the  owner  of  » 
building  is  not,  as  to  the  public,  bound  to 
keep  the  premises  in  such  repair  that  they 
may  be  safely  visited  by  the  public. 

The  liability  of  the  owner  exists  only  in^ 
favor  of  third  persons  standing  upon  their 
rights  strictly  as  such.  Those  who  claini< 
that  they  were  invited  into  a  dangerous 
place  must  seek  their  remedy  against  the 
person  who  invited  them.  If  they  are  tbe- 
^ests  of  the  tenant,  he  and  not  the  owner 
IS  the  person  to  whom  they  must  look  for 
redress. 

Marshall  v.  Heard,  59  Tex.  266;  Chrdom 
V.  Peltzer,  56  Mo.  App.  699 ;  0*Connor  v.  An- 
drews, 81  Tex.  32. 

Where  the  landlord  or  owner  furnishes  the 
proper  appliances,  he  is  not  liable  for  the- 
ne<]rligent  use  of  them,  or  failure  to  use  them. 

Bowen  v.  Anderson  [1894]  1  Q.  B.  164^ 
cited  in  15  English  Ruling  Cases,  341. 

Where  there  is  no  conflict,  and  the  finding 
is  directly  against  all  of  the  evidence,  this 
court  has,  unquestionably,  jurisdiction,  an(t 
it  becomes  its  duty  to  look  to  the  record. 

Clarendon  Land  Invest.  Agency  Co.  v.  Mc- 
Clelland Bros.  86  Tex.  179,  22  L.  R.  A.  105; 
Tackaberry  v.  City  Nat.  Bank,  86  Tex.  496; 
Joske  V.  Irvine,  91  Tex.  574;  Cunningham- 
V.  Austin  d  N.  W.  R.  Co.  88  Tex.  534. 

Mo  liability  attaches  to  appellant  in  this- 
case  whether  in  possession  or  not. 

Whether  a  trespasser  or  naked  and  gratui* 
tous  licensee  is  unimportant.  In  neither 
case  had  he  the  right  to  expect  the  defend- 
ant to  do  more  than  refrain  from  wanton 
injury. 

Clark  V.  Michigan  C.  R.  Co.  113  Mich,  24; 
Sweeny  v.  Old  Colony  d  N.  R.  Co.  10  Allen^ 
373,  87  Am.  Dec.  644 ;  Crogan  v.  Schiele,  5* 
Conn.  186,  56  Am.  Rep.  88;  Schmidt  v. 
Bauer,  5  L.  R.  A.  680,  note,  80  Cal.  565; 
Galveston  Oil  Co.  v.  Morton,  70  Tex.  404; 
Tea  as  d  P.  R.  Co.  v.  Mangum,  68  Tex.  347; 
Marshall  v.  Heard,  59  Tex.  268 ;  Dobbins  v. 
Missouri.  K.  d  T.  R.  Co.  91  Tex.  60,  38  L. 
R.  A.  573 ;  MissouH,  K.  d  T.  R.  Co.  v.  Ed- 
xrards,  90  Tex.  06,  32  L.  R.  A.  825;  San  An- 
tonio d  A.  P.  R.  Co.  V.  Morgan  (Tex.)  46 
S.  W.  28;  Eyre  v.  Jordan,  111  Mo.  424;  Hen- 
fion  V.  Beckwith,  20  R.  I.  (pt.  1)  167,  38  U 
R.  A.  716. 

A  licensee  is  one  who  is  on  the  premfse^^ 
by  sufferance,  closely  allied  to  a  trespasser. 

Allegheny  v.  Campbell,  107  Pa.  530,  62^ 
Am.  Rep.  478;  Evansville  d  T.  H.  R.  Co.  v. 
Griffin,  100  Ind.  221,  50  Am.  Rep.  783. 

An  invitation  may  be  implied  where  there 
is  a  common  interest  or  mutual-  benefit  or 
advantage.  A  license  is  inferred,  where  the 
object  is  a  pleasure  or  benefit  to  the  party 
using  it. 

Powers  v.  Harlow,  53  Mich.  507,  61  Am. 
Rep.  154;  16  Am.  &  Eng.  Enc.  Law,  p.  414. 

Edgar  Fleming  was  not  upon  the  premises 
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of  appellant  with  iU  permieBion,  or  upon  its 
implied  invitation. 

The  owner  of  premiees  is  under  no  obliga- 
tion legally  to  keep  them  free  from  pitfalls 
and  obstructions  for  the  accommodation  of 
persons  who  go  upon  or  over  them  merely 
for  their  own  convenience  or  pleasure,  even 
where  this  is  done  with  his  permission,  and 
when  the  owner  is  in  possession. 

Evansville  d  T.  H.  R.  Co,  v.  Griffin,  100 
Ind.  221,  50  Am.  Rep.  784;  Oihaon  v.  Leon- 
ard, 143  111.  182,  17  L  R.  A.  588;  Sweeny  v. 
Old  Colony  d  N.  R.  Co.  10  Allen,  373,  87  Am. 
Dec.  644;  Oulveaton  Oil  Co.  v.  Morton,  70 
Tex.  404;  Parker  v.  Portland  Pub.  Co.  69 
Me.  173,  31  Am.  Rep.  262;  Holmes  v.  North 
Eastern  R.  Co.  L.  R.  4  Exch.  257 ;  Crogan  v. 
if  chicle  f  53  Conn.  186,  55  Am.  Rep.  88; 
Schmidt  V.  Bauer,  5  L.  R.  A.  580,  note,  80 
Cal.  666. 

Conetruction  alone  of  premises  conveys  no 
implied  invitation. 

A  mere  passive  acquiescence  on  the  part 
of  the  owner  or  occupant  in  the  use  of  real 
jiroperty  by  others  does  not  involve  him  in 
any  liability  to  them  for  its  unfitness  for  use. 

Schmidt  v.  Bauer,  6  L.  R.  A.  580,  notes,.  80 
Cal.  565. 

The  landlord  is  liable  if  the  nuisance  oc- 
casioning the  injury  existed  when  the  prem- 
ises were  leased;  or  where  the  structure 
was  in  such  a  condition  that  it  would  likely 
liecome  a  nuisance  in  its  ordinary  use  for  the 
purpose  for  which  it  was  constructed  and 
let,  and  the  landlord  failed  to  repair  it;  or 
when  the  landlord  authorized  or  permitted 
the  act  which  caused  it  to  become  a  nuisance. 

Kalift  V.  Shattuck,  69  Cal.  597,  58  Am. 
Rep.  568. 

The  door  was  furnished  with  a  lock,  key, 
and  bolt  to  fasten  it  securely.  It  must  fol- 
low, then,  that  the  condition  it  was  in  at 
that  time  that  caused  the  injury,  if  that 
caused  it,  was  the  failure  by  the  occupant  to 
use  the  appliances  so  furnibhed.  This  would, 
under  the  law,  exempt  appellant  from  lia- 
bility. 

Oriental  Invest.  Co.  v.  Bline  (Tex.  Civ. 
A  Dp.)  41  8.  W.  131;  Texas  <£•  P.  R.  Co.  v. 
Manqum,  68  Tex.  348;  Marshall  v.  Heard, 
69  Tex.  266;  Henson  v.  Beckiciih,  20  R.  I. 
(pt.  1)  167,  38  L.  R.  A.  716. 

The  owner  or  landlord  is  not  liable  to  third 
persons  for  injuries  resulting  from  the  use 
to  which  a  tenant  puts  the  premises,  unlcHS 
he  knew  when  the  lease  was  made  to  what 
use  the  premises  were  to  be  put,  and  that 
puch  use  would  be  a  nuisance. 

Muller  V.  Stone,  27  La.  Ann.  123;  Lufkin 
V.  Zone.  157  Mass.  117,  17  L.  R.  A.  251; 
Evansville  d  T.  H.  R.  Co.  v.  Orifjin,  100  Ind. 
221,  50  Am.  Rep.  783;  note  to  Schmiiit  v. 
nauer  (Cal.)  5  L.  R.  A.  581. 

There  being  no  nuisance,  possession  or 
control  is  essential  to  fix  owner's  liability. 

Shindelheck  v.  Moon,  32  Ohio  St.  264,  30 
Am.  Rep.  590;  Fisher  v.  Thirkell,  21  Mien. 
1,  4  Am.  Rep.  423;  Mellen  v.  Morrill,  120 
Mass.  545,  30  Am.  Rep.  095;  Carleton  v. 
Franconia  Iron  d  Steel  Co.  99  Mass.  216. 

Collection  of  rents  from  McGiaw  under 
the  lea«e  disproves  possession  of  appellant. 

Fisher  v.  Thirkell,  21  Mich.  1,  4  Am.  Rep. 
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425 ;  Olson  v.  Sohultz,  67  Minn.  494,  36  I^ 
R.  A.  790. 

Messrs.  Charles  S.  Todd,  R.  "W.  Rod- 
ger*, and  Hirasi  Glass,  for  defendants  in 
error : 

Appellant  is  liable  if  either  of  the  two  fol- 
lowing conditions  of  fact  existed  at  the  time 
of  the  injury :  ( 1 )  If  defendant  was  in  pos- 
session of  the  premises,  and  knew,  or  by  the 
exercise  of  ordinary  care  and  diligence  could 
have  known,  of  the  dangerous  condition  of 
the  premii-es.  and  of  the  use  made  of  the 
closets  by  the  guests  of  the  hotel  adjoining; 
or  (2)  if  McGraw  was  in  possession  of  the 
premises  under  lease  from  defendant,  and  at 
the  time  of  such  lease  and  delivery  to  him 
by  defendant,  the  premises  were  in  a  danger- 
ous condition  and  the  closets  were  being  used 
by  lodgers  in  the  adjoining  hotel,  and  de- 
fendant knew,  or  by  reasonable  care  and  dili- 
gence could  have  known,  of  such  dangerous 
condition  and  such  use. 

Whittaker's  Smith,  Neg.  pp.  63  et  seq.  64- 
66,  221,  226,  227,  ed.  1896,  marginal  pp.; 
Cooley,  Torts,  p.  606,  and  notes;  Bishop, 
Noncontr.  Law,  %%  411  et  seq.;  Wharton^ 
Neg.  §  83;  1  Washb.  Real  Prop.  5th  ed.  570; 
0*Connor  v.  Andrews,  81  Tex.  28;  Perez  v. 
Rahaud,  70  Tex.  191,  7  L.  R.  A.  620;  0*Con- 
nor  V.  Curtis  (Tex.)  18  S.  W.  953:  Marsan 
V.  French,  61  Tex.  173,  48  Am.  Rep.  272; 
Oriental  Invest.  Co.  v.  Sline  (Tex.  Civ.  App.) 
41  S.  W.  130;  Hines  v.  Wilcox,  96  Tenn.  148, 
34  L.  R.  A.  822;  Stenherg  v.  Willcox,  96 
Tenn.  163,  34  L.  R.  A.  615;  Southern  Bldg. 
d  L.  A.SS0.  V.  Lawson,  97  Tenn.  367;  Timlin 
V.  Staitdard  Oil  Co.  120  N.  Y.  514,  Review- 
ing Ahem  V.  Steele,  115  N.  Y.  203,  5  L.  R. 
A.  449;  Tomle  v.  Hampton,  129  111.  379; 
Swords  V.  Edgar,  59  N.  Y.  28,  17  Am.  Rep. 
295;  Bassett  v.  St.  Joseph,  53  Mo.  290,  14 
\m.  Rep.  446;  Carleton  v.  Franconia  Iron 
d  Steel  Co.  99  Muss.  216;  Stratton  v.  Staples,, 
.'>9  Me.  94;  Hayward  v.  Merrill.  94  111.  349, 
34  Am.  Rep.  229;  Chapman  v.  Rothwell,  El. 
Bl.  &  El.  168;  Clark  v.  Chambers,  L.  R.  3 
Q.  B.  Div.  327. 

The  owner  of  a  building  owes  the  duty  to 
the  public  (a  stranger  or  third  person  not  ji 
trespas!5er)  to  keep  its  property  in  such  rea- 
sonably safe  condition  that  the  public  or  h 
third  person,  who  is  without  fault,  will  not 
be  injured  by  reason  of  any  dangerous  de- 
fect in  or  nuisance  upon  such  building. 

The  owner  is  liable  for  injury  to  any  such 
third  person  on  such  premises  by  invitation 
either  expressed  or  implied;  and  implied  in- 
vitation may  arise  from  and  be  proved  by 
the  circumstances. 

Actual  knowledge,  either  of  the  existence 
of  the  defect  or  nuisance,  or  of  the  use  of  tlie 
jiremises,  is  not  necessary;  if  the  facts  and 
circumstances  are  such  that, the  owner  by 
the  exercise  of  ordinary  care,  prudence,  and 
diligence  might  and  ought  to  have  known,  he 
will  be  charged  with  knowledge  of  what  it 
was  his  duty  to  have  known.  ^ 

A  person  who  erects  or  maintains  any 
structure  in  a  locality  is  liable  as  for 
a  nuisance  for  any  injuries  that  may  en- 
sue from  its  improper  construction  or  main- 
tenance. 

Wood,  Nuisances,  §  120. 
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The  thing  itself  being  such  that  it  may  be 
productive  of  injury  if  not  properly  guarded 
4^nd  cared  for,  the  person  erecting  it  without 
taking  measures  to  prevent  it  from  being 
productive  of  ill  results  in  any  event  cannot 
rid  himself  of  the  consequences  of  his  act  by 
temporarily  parting  with  his  control  over 
it 

Oagg  v.  Yeiter,  41  Ind.  228,  13  Am.  Rep. 
322;  WiUon  v.  Vew  Bedford,  108  Mass.  261, 
11  Am.  Rep.  352;  Mullen  v.  8i.  John,  57  N. 
Y.  567, 15  Am.  Rep.  530 ;  1  Wood,  Nuisances, 
§  120,  D.  157,  note  3. 

Whetncr  the  abandonment  by  McGraw 
and  the  action  of  appellant  amounted  to  a 
surrender  of  lease  ana  resumption  of  control 
by  lessor,  is  a  question  of  fact,  and  there  is 
ample  evidence  to  support  the  finding  of  the 
jury  and  the  court  of  civil  appeals. 

Talbot  V.  Whipple,  14  Allen,  177;  Amory 
V.  Kannoffsky,  117  Mass.  351,  19  Am.  Rep. 
416;  M'Kinney  v.  Header,  7  Watts,  123; 
Siimmel  v.  Waters,  2  Bush,  282;  Ki^saey  v. 
Minnick,  43  Md.  121;  Matthews  v.  Tohairr, 
39  Mo.  115;  Baker  v.  Pratt,  15  111.  568;  Wit- 
mington  Star  Min.  Co.  v.  Allen,  95  111.  288; 
Fry  V.  Patridge,  73  111.  61;  Williams  v. 
Jones,  1  Bush,  621 ;  Elliott  v.  Aiken,  45  N. 
H.  30;  Boehm  v.  Rich,  13  Daly,  62;  Murray 
V.  Shave,  2  Duer,  183;  Ladd  v.  Smith,  6  Or. 
316;  Warner  v.  Page,  4  Vt.  291,  24  Am.  Dec. 
607;  Witman  v.  Watry,  31  Wis.  639;  1 
Washb.  Real  Prop.  chap.  10,  §  7,  and  notes. 

Having  terminated  the  relation  of  land- 
lord and  tenant  by  surrender  of  the  lease  and 
acceptance  thereof,  the  appellant  resumed 
possession  of  the  property ;  and  that  portion 
including  the  closets,  not  actually  occupied, 
was  in  possession  of  defendant. 

0*Contwr  v.  Andrews,  81  Tex.  33. 

There  was  very  strong  evidence  authoriz- 
ing the  jury  to  find  permission  and  implied 
invitation  by  plaintiif  in  error  to  Benefield 
kJid  his  guests  and  lodgers  to  use  their 
closets. 

There  was  a  community  of  interest  in  such 
use  by  all  the  occupants  of  the  whole  house, 
inasmuch  as  Sharpe  and  other  tenants  and 
occupants  of  plaintiff  in  error's  premises 
could  reach  the  closets  in  no  other  way  ex- 
cept by  going  through  Bencfield's  house, 
which  he  in  turn  permitted. 

Benefleld  and  his  guests  had  an  easement 
in  the  use  of  the  closets,  and  appellant's  ten- 
ants an  easement  through  Benefield's  halls. 

Wood,  Nuisances,  §  136;  Totien  v.  Phipps. 
52  N.  y.  354. 

Brown,  J.,  delivered  the  opinion  of  the 
court : 

Fannie  R.  Fleming,  the  widow  of  Edgar 
Fleming,  brought  this  suit  for  herself  and 
her  minor  children,  in  which  she  was  joined 
by  the  parents  of  her  deceased  husband. 
Plaintiflrs  sought  to  recover  from  the  Texa^i 
Loan  Agency  damages  for  the  death  of  Ed- 
gar Fleming,  charged  to  have  occurred 
through  the  negligence  of  the  loan  agency  at 
an  hotel  in  the  city  of  Texarkana,  Texas. 
It  was  averred  in  the  petition  that  the  de- 
ceased lost  his  life  through  the  defective  and 
dangerous  condition  of  a  door  in  the  hotel 
building,  the  property  of  defendant,  at  which 
44  L.  R.  A. 


he  stopped  as  a  guest.  The  plaintiffs  recov- 
crea  a  judgment  for  $20,000,  which  was  af- 
firmed by  the  court  of  civil  appeals,  upon 
the  following  conclusions  of  fact:  "It  was 
established  by  the  facts  that  appellant,  in 
1891,  held  a  mortgage  on  a  certain  hotel 
building  in  Texarkana,  Texas,  owned  by  one 
Benefiefd ;  and,  to  settle  the  matter,  the  hotel 
was  partitioned,  Benefleld  getting  a  portion 
32  feet  wide  and  130  feet  long,  and  appellant 
the  balance  of  the  building.  The  hall  run- 
ning east  and  west  ran  across  both  portions 
of  the  house,  and  was  used  jointly  by 
the  different  owners.  The  hall  runniiij; 
north  and  south  was  in  the  part  of  the 
building  belonging  to  Benefleld.  The  .water- 
(■losets  in  the  building  were  all  on  the  prop- 
erty belonging  to  appellant.  Guests  of  the 
hotel,  on  uie  second  floor,  in  order  to  reach 
the  water-closets,  had  to  pass  along  the  hall 
running  north  and  south,  until  a  short  hall, 
also  on  Benefleld's  property,  running  east 
and  west,  was  reached,  at  the  end  of  whic^ 
the  room  in  which  the  water-closets  wer« 
situated  was  reached.  This  room  belonged 
to  appellant,  and  access  to  it  could  only  be 
obtained  in  the  manner  described.  In  addi- 
tion to  the  door  leading  from  the  hall  into 
the  room,  there  was  a  door  on  the  south  of 
the  room,  which  opened  out  into  space.  The 
water-closets  were  used  indiscriminately  by 
[;uests,  whether  in  Benefield's  or  appellant'^ 
pari  of  the  house.  The  hotel  was,  on  May 
].  1891,  leased  by  Benefleld  and  appellant  to 
D.  McGraw,  for  a  term  of  five  years.  At  the 
time  of  the  lease,  the  door  leading  out  into 
space  was  not  locked,  nor  in  any  manner  pro- 
tected or  pruarded,  but  was  often  left  open. 
The  condition  of  the  door  was  known  to  ap- 
pellant, and  it  remained  in  that  condition  un- 
til the  accident  occurred,  on  the  morning  of 
March  3,  1892.  On  February  1,  1892,  Mc- 
Graw abandoned  the  hotel,  and  appellant 
proceeded  to  collect  rents  from  tenants  of 
McGraw  on  the  first  floor;  and  Benefleld 
opened  an  hotel  in  his  part  of  the  building, 
and  with  the  knowledge  and  consent  of  ap- 
pellant, the  guests  of  Benefleld  used  the  wa- 
ter-closets above  described.  On  the  night  of 
^Tarch  2,  1892,  Edgar  Fleming,  a  guest  of 
Benefleld,  went  to  the  water-closets,  and,  the 
door  being  open  that  opened  out  into  spituo. 
stepped  out,  fell  to  the  pavement  15  feet  be- 
low, and  received  injuries  from  which  he  died 
on  March  4,  1892.  We  flnd  that  appellant 
at  this  time  had  resumed  control  of  the  hotel, 
and  that  the  door  was  open  on  the  night  of 
the  accident.  Edgar  Fleming  was  not  guiltv 
of  contributory  negligence  in  going  throusrn 
the  door.  Edgar  Fleming  lost  his  lifo 
through  the  negligence  of  appellant.  Thr» 
accompanying  diagram  will  render  assist- 
ance in  arriving  at  an  understanding  of  tht> 
condition  of  the  premises  hereinbefore  men- 
tioned." 46  S.  W.  04.  The  plaintiff  in  er- 
ror assigns  that  the  following  flndings  of 
fact  are  without  evidence  to  support  tneni: 
"  ( 1 )  With  the  knowledge  and  consent  of  ap- 
pellant, the  guests  of  Benefleld  used  the  wa- 
ter-closets above  described.  (2)  We  flnd 
that  appellant  at  this  time  had  resumed  con- 
trol of  the  hotel,  and  that  the  door  was  open 
on  the  night  of  the  accident." 
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When  a  court  of  civil  appeals  has  found, 
from  the  evidence,  conclusions  of  fact,  thef 
4tre  binding  and  conclusive  upon  this  court 
if  there  be  evidence  to  sustain  them.  It  is 
A  question  of  law,  however,  for  this  court 
to  determine,  if  there  be  any  evidence  in  the 
record  to  support  the  findinj^s  of  that  court. 
Choate  V.  San  Antonio  d  A.  P.  R,  Co.  91 
Tex.  409;  Hudson  v.  Rome,  W.  d  O.  R.  Co, 
145  N.  Y.  412;  Hannigan  v.  Lehigh  d  H.  R, 
R.  Co.  167  N.  Y.  244.  It  requires  no  less  testi- 
mony to  support  a  finding  of  fact  made  by 
a  court  of  civil  appeals  than  if  such  finding 
were  made  by  a  jury  in  the  trial  of  the 
cause.  "It  is  the  duty  of  the  district  court 
to  instruct  a  verdict,  though  there  be  slight 
testimony  [in  support  of  an  issue] ,  if  .  .  . 
probative  force  [of  such  testimony]  be  so 
weak  that  it  only  raises  a  mere  surmise  or 
suspicion  of  the  existence  of  the  fact  sought 
to  oe  established — such  testimony,  in  legal 
contemplation,  falls  short  of  being  'any  evi- 
dence,''' within  the  meaning  of  the  law. 
Joeke  ▼.  Irvine,  91  Tex.  574.  The  fact  that 
^here  may  be  evidence  which  was  admissible 
•does  not  preclude  the  trial  court  from  deter- 
mining the  question  of  its  legal  sufficiency. 
^e  same  test  is  applicable  to  a  finding  of 
laet  by  the  court  of  civil  appeals  when  chal- 
lenged in  this  court  upon  the  ground  that 
it  is  without  evidence  to  support  it.  If  the 
testimony  be  such  that  a  district  judge 
should  instruct  a  verdict  then  a  finding  by 
the  court  of  civil  appeals  upon  such  evidence 
would  be  equally  untenable  as  a  verdict.  The 
jurisdiction  of  the  court  of  appeals  of  the 
state  of  New  York  to  review  the  action  of 
the  general  term  on  the  facts  is  quite  similar 
to  that  of  this  court  in  regard  to  the  findings 
of  fact  by  the  courts  of  civil  appeals.  In 
Hudson  V.  Rome,  W.  d  0.  R.  Co.  cited  above, 
the  New  York  court  said:  "All  questions 
afl  to  the  weight  of  evidence  are  final  in  the 
general  term,  and  this  court  has  no  power 
to  review  the  determination  of  that  court 
with  reference  thereto.  But  where  the  evi- 
dence which  appears  to  be  in  conflict  is  noth- 
ing more  than  a  mere  scintilla,  or  where  it 
is  met  by  well-known  and  recognized  scien- 
tific facts,  about  which  there  is  no  conflict, 
this  court  will  still  exercise  jurisdiction  to 
review  and  reverse  if  justice  requires." 

A  careful  examination  of  the  statement  of 
facts  fails  to  show  any  evidence  whatever  to 
sustain  the  following  portion  of  the  flndin,^ 
of  the  court:  "And,  with  the  knowledge  an<l 
conf^ent  of  appellant,  the  guests  of  Benefield 
used  the  water-closets  above  described."  Cur- 
lis,  tlie  only  representative  of  the  loan 
Agency  who  appears  to  have  been  at  Texar- 
kana  about  that  time,  testified  positively 
Ihat  he  did  not  authorize  Benefield  or  anyone 
to  :ise  any  part  of  the  building  which  had 
Ijcen  leased  to  McGraw,  and  that  the  loan 
company  and  its  officers  never  knew  until 
after  Fleming  was  injured  that  the  rooms  or 
closets  belonging  to  it  in  said  building  were 
being  used  by  Benefield  or  any  other  person. 
Benefield  testified  that  Curtis  refused  to  rent 
him  that  part  of  the  building,  and  Brown, 
the  dork  of  Benefield,  testified  that  he  had 
no  authority  from  the  loan  company  to  use 
the  rooms  or  any  portion  of  the  building 
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that  belonged  to  it.  There  was  no  testi- 
mony to  the  contrary  of  these  statements 
that  we  can  find  in  the  statement  of  facts.  We 
therefore  sustain  the  objection  of  the  plain- 
tiff in  error  to  that  portion  of  the  finding  of 
the  court  of  civil  appeals. 

The  second  conclusion  above  copied  rests 
upon  two  circumstances  alone:  (1)  The 
Texas  Loan  Agency  received  from  the  ten- 
ants of  McGraw,  who  occupied  the  first  floor 
of  the  building,  rent  due  under  their  contract 
with  McGraw,  and  credited  the  amount  upon 
McGraw's  account  with  it  for  rent;  (2)  tnat 
the  accounts  of  Estes  and  Watlington,  agents 
of  the  Texas  Loan  Agency,  show  that  after 
the  injury  had  occurred  to  the  deceased,  Mr. 
Fleming,  and  before  the  lease  was  canceled, 
they  made  some  slight  repairs  to  the  build- 
ing, at  a  cost  of  $8.  The  rent  seems  to  have 
been  collected  first  on  the  day  that  Fleming 
was  injured,  at  night,  the  second  day  of 
March,  1892.  Did  the  collection  from  Mc- 
Graw's  tenants  of  rent  due  to  McGraw  oper- 
ate, by  law,  a  cancelation  of  McGraw's  lease, 
and  the  taking  of  possession  of  the  property 
by  the  loan  agency?  There  is  no  evidence  to 
show  that  it  was  intended  on  the  part  of  the 
owner  of  the  property  to  release  McGraw, 
nnd  to  resume  control  of  the  property  itself, 
but,  on  the  contrary,  its  acts  and  declaral  ion^ 
made  at  the  time  show  a  different  purpose. 
There  is  nothing  to  show  that  the  tenants 
who  occupied  the  lower  floor  under  leases 
from  McGraw  ever  agreed  to  become  the  ten- 
ants of  the  loan  agency,  or  that  any  agree- 
ment was  made  by  which  the  leases  they 
held  from  McGraw  should  be  canceled.  The 
fact  that  the  repairs  were  made  upon  the 
building  does  not  tend  to  establish  the  prop- 
osition that  the  owner  had  resumed  con- 
trol thereof.  McGraw  had  agreed  to  make 
repairs,  had  sublet  a  portion  of  the  house, 
as  his  lease  permitted  him  to  do,  and  had 
himself  attempted  to  abandon  the  lease  of 
the  building.  If  repairs  were  necessary  for 
the  protection  of  the  building  itself,  or  for 
the  protection  of  the  subtenants,  then  it  was 
not  inconsistent  with  plaintiff's  claim 
against  McGraw,  as  its  tenant,  that  it  should 
make  the  repairs  which  he  had  agreed  to 
make,  but  had  failed  to  do. 

Receipt  by  plaintiff  in  error  of  rent  due  to 
McGraw  from  his  subtenants,  and  crediting 
that  upon  McGraw*s  account,  was  not  incon- 
sistent with  the  continuance  of  the  lease  be- 
tween the  landlord  and  McGraw.  Such  act 
did  not  operate  to  release  McGraw  from  his 
contract.  It  is  not  claimed  that  any  change 
was  made  between  McGraw  and  his  tenants, 
or  that  the  loan  agency  took  actual  posses- 
sion of  any  part  of  the  premises.  Beall  v. 
White,  94  U.  S.  382,  24  L.  ed.  173;  Whitney 
V.  Meyers,  1  Duer,  206 ;  Bedford  v.  Terhune, 
30  N.  Y.  463,  86  Am.  Dec.  394;  Graham  v. 
Whichelo,  1  Cromp.  &  M.  187.  In  Beall  v. 
White,  above  cited,  a  lease  had  been  made  to 
a  firm  for  a  number  of  years.  One  member 
of  the  firm  retired,  leaving  two  as  consti- 
tuting the  new  firm.  The  landlord  received 
the  rent  from  the  new  firm  under  the  old 
contract,  for  some  years.  The  retiring  part- 
ner claimed  that  he  was  released  by  these 
acts,  but  the  Supreme  Court  of  the  United 
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states  held  that  the  lease  was  not  canceled 
by  the  acts  of  the  landlord. 

We  doubt  if  it  can  be  said  there  is  any  evi- 
dence  to  sustain  the  finding  of  the  court  of 
civil  appeals  that  the  door  out  of  which  de- 
ceased walked  was  open  and  unlocked  at  the 
time  the  loan  agency  delivered  possession  of 
the  house  to  McGraw;  but  the  fact,  if  true, 
is  wholly  immaterial  to  the  issues  involved 
in  this  case.  The  undisputed  evidence  shows 
that,  when  possession  was  ffiven  to  McGraw, 
the  opening  through  which  the  deceased 
walked  was  supplied  with  a  good  and  suita- 
ble shutter,  a  lock  with  a  key,  and  a  bolt,  by 
which  it  could  be  closed  up  and  made  en- 
tirely safe.  McGraw  took  possession  of  the 
house  on  the  1st  of  May,  1801,  and  Fleming 
received  his  injury  on  the  2d  of  March,  1892, 
— ten  months  after  the  date  that  possession 
was  delivered  to  the  tenant.  If  the  door  had 
remained  open  during  all  the  time  that  in- 
tervened between  the  taking  of  possession  by 
McGraw  and  the  injury  received,  that  injury 
would  not  have  been  the  proximate  result 
of  the  negligence  of  the  loan  agency  in  not 
closing  the  door  at  the  time  that  it  had  pos- 
session of  it,  but  would  be  attributable  to  the 
negligence  of  the  tenant  in  failing  to  close 
the  door  and  make  it  safe  during  the  time  the 
property  was  under  his  control.  We  shall 
therefore  discard  the  fact  that  the  door  was 
not  then  closed,  in  the  further  consideration 
of  this  case. 

It  is  said  that  the  door  opened  out  upon 
space,  and  was  unprovided  with  bars  and 
guards,  and  was  therefore  dangerous  in  it- 
pelf.  It  is  a  matter  of  common  knowledge 
that  windows  are  constructed  so  that  the 
opening  comes  down  about  as  near  to  the 
flooi  as  a  door,  with  sash  adjusted  upon 
cords  and  rollers,  by  which  they  can  be 
raised,  and,  when  unsupplied  with  blinds, 
are  as  dangerous  in  themselves'  as  the  door 
in  question.  If  the  opening  which  caused 
the  injury  had  been  a  window  supplied  with 
sash,  instead  of  a  door  with  a  shutter,  the 
danger  would  have  been  just  as  great  as  it 
was  in  the  present  instance,  and  the  liability 
of  the  landlord  would  have  been  the  same. 
There  is  not  in  the  record  any  testimony  that 
tends  to  show  that  the  door  in  question  was 
unsafe  when  properly  closed  and  secured; 
and,  in  fact,  if  anyone  had  testified  to  such 
a  proposition  it  would  be  incredible,  as  being 
contrary  to  well-known  physical  facts  incon- 
sistent with  it.  Hudson  v.  Rome,  W.  d  0. 
R.  Co.  14.5  N.  Y.  412. 

The  judgment  in  this  case  rests  solely  up- 
on the  proposition  that  the  landlord  is  lia- 
ble for  the  negligence  of  his  tenant  or  other 
person  who  may,  without  authority  from 
him,  occupy  the  premises,  and  that  the  fail- 
ure of  sucli  person  to  use  the  means  which 
the  landlord  has  furnished  to  make  safe  and 
pecure  the  openings  about  the  building  ren- 
ders the  owner  liable  to  the  guests  of  such 
tenant  for  damages  received  by  reason  of 
that  negligence.  It  is  dilficult  to  argue  a 
proposition  so  palpably  at  variance  with  the 
well-settled  principles  of  law  which  deter- 
mine the  liaoilities  of  such  parties.  We 
have,  however,  carefully  examined  this  ques- 
tion, and  find  ihat  the  authorities  without 
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exception,  so  far  as  we  have  been  able  to  dis- 
cover, are  in  direct  opposition  to  any  sucb 
claim  of  liability.  The  law  is  that  when  the- 
iandlord  leases  premises  to  another,  and 
such  premises  are  in  a  good  and  safe  con> 
dition,  he  is  not  liable  for  any  injury  which 
may  result  by  reason  of  the  negligence  of  the 
tenant  to  make  use. of  the  means  furnished 
him  by  which  the  premises  may  be  main- 
tained in  safety  for  all  persons  using  them. 
Johnson  v.  McMillan,  69  Mich.  30;  Adams 
V.  Fletcher,  17  R.  I.  137 ;  Mellen  v.  Morrill, 
126  Mass.  545,  30  Am.  Rep.  695;  Leonard  v. 
Storr,  115  Mass.  86,  15  Am.  Rep.  76;  Hanr 
dyside  v.  Powers,  145  Mass.  123;  Kalis  v. 
^hattuck,  69  Cal.  593,  58  Am.  Rep.  568- 
White  V.  Montgomery,  58  Ga.  204 ;  AUen  v. 
Smith,  76  Me.  335 ;  McCarthy  v.  York  Coun- 
ty Sav.  Bank,  74  Me.  315,  43  Am.  Rep.  691 ; 
Sargent  v.  Stark,  12  N.  H.  332;  Sietoart  t- 
Putnam,  127  Mass.  403. 

The  authorities  cited  above  embrace  the 
following  classes  of  cases:  (1)  Cases  in 
which  the  leased  premises  had  water  and 
sewerage  fixtures,  which  were  capable  of  be- 
ing used  safely,  but  the  tenant  failed  ta 
make  use  of  the  means  supplied,  whereby  the 
premises  were  overflowed,  and  property  of 
another  injured.  (2)  Those  cases  where 
the  premises  let  abutted  upon  a  public  high- 
way, and,  for  the  purpose  of  supplying  Uie 
basement  of  the  building  with  fuel,  haa  coa> 
holes  in  the  sidewalks  of  the  streets,  which,, 
when  leased,  were  supplied  with  the  appli- 
ances necessary  to  making  them  safe  and  se- 
cure for  persons  walking  over  them ;  but  the 
tenant  either  left  the  holes  open,  or  failed 
to  make  use  of  the  securing  appliances,  and 
thereby  pedestrians  upon  the  puolic  highway 
fell  into  the  coal  holes,  and  were  injured. 
(3)  Where  the  premises  leased  were  sit- 
uated upon  public  highways,  with  the  roof 
overhanging  the  sidewalk,  not  being  supplied 
with  any  means  for  preventing  ice  which 
might  accumulate  upon  the  roof  falling  into 
the  street.  The  tenant  failed  to  relieve  the 
roof  of  the  accumulation  of  snow  and  ice, 
and  persons  traveling  upon  the  highway 
were  injured  by  its  falling  upon  them.  (4) 
Where  an  awning  was  constructed  in  front  of 
the  leased  building  for  the  purpose  of  shad- 
ing and  protecting  it  from  the  weather,  but 
the  tenant  permitted  the  awning  to  be  used  as 
a  standing  place  for  a  number  of  people,  where- 
by it  was  broken  down,  and  caused  injury 
to  those  who  were  assembled  or  passing  upoik 
the  highway  beneath  it.  In  all  those  case* 
the  courts  held  that  the  owner  of  the  land 
was  not  liable  for  the  negligence  of  the  ten- 
ant in  failing  to  use  the  means  supplied  to 
him  for  protecting  others  from  injury.  In 
the  case  of  Sargent  v.  Stark,  above  cited,  the 
landowner  had  built  a  dam  across  a  stream, 
under  a  law  that  forbade  him,  during  a  given- 
season,  to  submerge  certain  lands  adjacent 
to  th^  stream.  The  dam  was  built  in  accord- 
ance with  law,  and  provided  with  water 
gates,  by  which  the  quantity  accumulated 
could  be  at  any  time  reduced  so  as  not  to- 
affect  the  lands  forbidden  to  be  overflowed. 
The  landowner  leased  the  mill  and  the  dam 
to  another,  who  failed  to  make  use  of  the 
gates.    The  land  was  overflowed,  and  suit 
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brought  against  the  owner.  In  passing 
upon  the  ease,  the  supreme  court  of  New 
Hampshire  said:  "There  can  be  no  doubt 
that  Stark  had  a  right  to  build  a  dam  on 
his  own  land,  of  such  model  and  dimensions 
4M  be  pleased,  unless  it  was  so  constructed 
«8  necessarily  to  affect  the  right  of  his  neigh- 
bors by  overflowing  the  land  above,  or  by  ob- 
structing improperly  the  passage  of  water 
to  the  land  below.  .  .  .  We  infer  from 
the  case  that  the  proprietor  of  the  mills  was 
restricted  as  to  flowage  only  during  a  portion 
•of  the  year.  If  so,  it  was  only  necessary 
that  the  water  should  be  properly  drawn 
■down  during  that  portion  of  the  year  in 
which  his  right  was  limited  in  this  respect. 
At  all  events,  it  is  the  neglect  of  the  proper 
<»ntrol  and  management  of  the  water,  and 
keeping  it  within  its  lecal  limits,  that  preju- 
dices the  plaintiff,  and  not  the  erection  of 
the  dain.  ...  It  will  h&rdly  be  pre- 
tended that  the  lessor  of  the  mills  woula  be 
liable  for  the  mismanagement  of  the  water 
by  the  lessee.  .  .  .  Those  only  can  be 
rendered  liable  under  the  circumstances  oc 
Ihi^  case  who  were  so  managing  and  control- 
ling the  water  as  to  cause  the  injury."  That 
<ti6e  is  directly  in  point,  and  clearly  an- 
nounces the  true  doctrine  upon  this  ques- 
tion. It  was  no  injury  to  anyone  for  the 
loan  company  to  own  a  house  in  which  there 
was  a  door  opening  out  upon  space,  without 
bars  or  guards,  provided  it  had  a  sulTicicnt 
shutter  to  close  the  opening,  and  sufficient 
7odc  and  bolts  to  secure  the  shutter  in  place. 


As  the  supreme  court  of  Michigan  said  ''It 
was  the  neglect  of  those  who  used  the  house 
to  properly  control  and  manage"  the  shutter 
to  the  door  that  caused  the  injury  to  Flem- 
ing. Modem  methods  of  heating  and  light- 
ing, furnishing  water  and  sewerage,  uHien 
used  with  care,  contribute  much  to  the 
health  and  comfort  of  the  people,  but,  by 
want  of  care,  may  be  made  offensive,  danger- 
ous, and  destructive  to  life  and  property. 
If  the  doctrine  upon  which  this  case  reaU 
should  prevail,  no  property  owner  could  safe- 
ly lease  to  another  premises  thus  fitted  up 
for  use  as  hotel  building  or  the  like;  for,  by 
negligence  in  using  gas,  a  guest  might  be 
asphyxiated,  or  want  of  care  might  intro- 
duce poisonous  sewer  gas  into  the  building, 
producing  death  to  the  cu.stoiners  of  the  ten- 
ant. 

TJie  trial  court,  in  effect,  charged  the  jury 
that  if  there  was  a  door  at  the  place  provided 
with  a  shutter,  with  look  and  key,  but  it  was 
not  closed  and  secured  at  the  time  the  lease 
was  made  and  possession  delivered  to  Mc- 
Gr.aw,  then  the  loan  agency  would  be  respon- 
sible for  the  injury  received.  The  trial 
court  erred  in  submitting  the  case  to  the 
jury  with  such  instructions,  and  the  court  of 
cinl  appeals  erred  in  affirming  the  judg- 
ment. 

it  is  therefore  ordered  that  the  judgment 
of  the  District  Court  and  of  the  Court  of 
Civil  Appeals  he  reversed,  and  that  this 
cause  be  remanded  for  further  trial. 
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William  W.  CROCO,  Respt., 

V. 

OREGON  SHORT-LINE  RAILROAD  COM- 
PANY, Appt. 

(.......  .Utah ) 

^l.     The  amount  of  damaffes  Is  a  fact 

to  be  foand  by  the  jury,  and.  If  there  be  anj 
evidence  to  support  the  verdict,  the  court  is 
not  at  liberty.  uDder  the  Constitution  of  this 
state,  to  set  it  aside. 

3.  The  areneral  rule  In  tort  is  that  the 
plaintiff  is  entitled  to  recover  damages  for  all 
Injuries  which  are  the  natural  and  proximate 
consequences  of.  or  can  be  traced  to.  the  In- 
jury complained  of.  Such  are  termed  "gen- 
eral damages/'  and  may  be  proved  under  the 
general  allegation  of  damage  in  the  complaint. 
Special  damages  are  those  which  are  not  the 
probable  and  natural  result  of  the  injury. 
and  must  be  specially  pleaded.  A  plaintiff  is 
not  required  to  aver  all  the  physical  Injuries 
which  he  sustained,  or  which  might  have  re- 
sulted from  or  be  aggravated  by  the  wrong- 
ful act  of  defendant. 

M»     The  eommon  lavr  has  alvrajrn  been 

^Headootes  by  Miner,  J. 


Note. — For  collateral  champerty  as  a  de- 
fense, see  note  to  Pennsylvania  Co.  v.  Lombardo 
(Ohio)  14  L.  R.  A.  7S5. 

As  to  champertons  contract  with  attorneys, 
«ee  also  Manning  v.  Sprague  (Mass.)  1  L.  R.  A. 
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S«e  also  45  L.  R.  A.  110.  196. 


in  force  in  Utah,  but  the  mle  as  to  cham- 
pertons contracts  was  modified  by  the  provi- 
sions of  i  3683  Utah  Comp.  Laws  1888. 
which  provided  that  "the  measure  and  mode 
of  compensation  of  attorneys  and  counsellors 
at  law.  is  left  to  the  agreement,  express  or 
Implied,  of  the  parties."  Under  this  statute 
It  was  competent  for  attorney  and  client  to 
agree  that  the  attorney's  compensation  should 
be  contingent  upun  success,  and  payable,  by 
percentage  or  otherwise,  out  of  the  proceeds 
of  the  litigation.  It  was  not  competent  for 
the  attorney,  in  consideration  thereof,  to 
agree  to  pay  the  fees  and  costs  of  suit  there- 
after to  be  commenced,  but  one  who  was  not 
a  party  to  such  contract  has  no  right  to  ques- 
tion its  validity. 
4.  liVhen  tlie  defenne  of  champertonn 
contract  is  relied  upon,  it  must  be  pleaded. 

(November  11.  1898.) 

A  PPEAL  by  defendant  from  a  juds^ment  of 
IJL  the  District  Court  for  Weber  County  in 
favor  of  plaintiff  in  an  action  broup^ht  to  re- 
cover damages  for  personal  injuries  alleged 
to  have  been  caused  by  defendant's  negli- 
gence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 


516,  and  note;  Oilman  v.  Jones  (Ala.)  4  L.  R. 
A.  113,  and  note;  Burnham  v.  Ileselton  (Me.) 
9  L.  U.  A.  90,  and  note;  and  Reese  ▼.  Kyle 
(Ohio)  10  L.  R.  A.  723. 
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Mr.  Farley  L.  Williams,  far  appellant: 

The  damages  awarded  sure  excessive. 

The  damages  assessed  aj-e  against  the 
clear  weight  of  the  evidence  and  so  mani- 
festly wrong  as  to  leave  no  reasonable  in- 
ference that  the  amount  of  damages  awarded 
were  justified. 

If  a  complaint  contained  no  more  definite 
statement  of  injury  than  that  a  plaintiff 
was  permanently  injured,  it  would  be  bad 
upon  special  demurrer,  for  failure  to  set  out 
in  sufficient  det^iil  and  describe  the  particu- 
lar injuries,  but  a  special  demurrer  to  the 
complaint  in  this  case  would  not  have  been 
sustained,  for  the  allegation  is  that  the. 
plaintiff,  by  reason  of  the  negligence  alleged, 
"became  greatly  and  permanently  injured, 
cut,  and  disfigured  in  and  upon  his  head, 
back,  arms,  and  legs,"  and,  further,  that  he 
was  internally  injured  in  the  region  of  his 
back  and  abdomen. 

There  is  no  definite  allegation  at  all  of 
other  injuries. 

The  plaintiff  was  not  entitled  to  intro- 
duce evidence  of  injuries  other  than  those 
sufficiently  described  in  the  complaint,  to 
enable  the  defendant  to  know  the  particular 
matters  he  was  required  to  meet. 

Baiter  son  v.  Chicago  d  O,  T,  R.  Co.  49 
Mich.  184;  Marquette,  H.  d  O.  R.  Co.  v. 
Marcott,  41  Mich.  433 ;  Flint  d  P.  M.  R.  Co. 
V.  Stark,  38  Mich.  714;  McAhsher  v.  Rich- 
mond d  D.  R.  Co.  108  N.  C.  344;  Mobile  d 
O.  R.  Co.  V.  George,  94  Ala.  199;  Linton  v. 
Unexcelled  Fire  Works  Co.  124  N.  Y.  633; 
Swenaon  v.  Kleinschmidt .  10  Mont.  473; 
Bayea  v.  Fine,  91  Cal.  391 ;  Price  v.  St. 
Louis,  K.  C.  d  N.  R.  Co.  72  Mo.  414. 

The  loss  of  memory  is  not  a  naturaJ,  or- 
dinary, or  probable  result  of  an  injury  from 
a  railroad  axicident,  and  is  an  injury,  there- 
fore, for  which  the  defendant  is  not  liable. 

Scheffer  v.  Washington  City,  V.  M.  d  G. 
S.  R.  Co.  105  U.  S.  249,  26  L.  ed.  1070;  Mo- 
Donald  v.  Snelling,  14  Allen,  290,  92  Am. 
Dec.  768:  Haile  v.  Texas  d  P.  R.  Co.  23  U. 
S.  App.  80,  60  Fed.  Rep.  557,  9  C.  C.  A.  134, 
23  L.  R.  A.  774. 

Tlie  common  law  prevail-s  in  Utah,  and  has 
existed  here  ever  since  the  territory  of  Utah 
was  organized. 

At  common  law  champerty  was  a  crime 
and  puni.sihable  as  such,  and  «ill  contracts 
tainted  with  it  were  void. 

People  V.  Green,  1  Utah.  13;  First  Nat. 
Bank  v.  Kinner,  1  Utah,  100;  Thomas  v. 
Union  P.  R.  Co.  1  Utah,  232;  Church  of 
•  Jesus  Christ  of  L.  D.  *Sf.  v.  United  States, 
136  U.  S.  62,  34  L.  ed.  498:  American  Pnh. 
Co.  V.  Fisher,  166  U.  S.  464.  41  L.  ed.  1079; 
Thompson  v.  Utah,  170  U.  S.  343,  42  L.  ed. 
1061. 

Champerty  is  a  species  of  maintenance, 
and  punished  in  the  same  manner. 

4  Bl.  Com.  p.  135. 

Champertous  contracts  are  void  both  by 
law  and  equity. 

Berrien  v.  McLane,  HofTm.  Ch.  421 ;  4 
Kent,  Com.  499,  note  (b)  ;  Stanley  v.  Jones, 
7  Bing.  369;  Backus  v.  Byron,  4  Mich.  535. 

If  an  attorney  has  an  interest  in  the  sub- 
ject-matter of  the  litigation, "the  duty  which 
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an  attorney  owes  to  his  client,  to  the  court,, 
and  to  'any  partv'  to  the  litigation  would  be 
in  conflict  with  his  interest. 

There  would  be  no  bounds  to  the  crush- 
ing  influence  of  the  power  over  the  client. 

Welles  V.  Middleton,  1  Cox,  Ch.  Cas.  125 : 
Martin  v.  Clarke,  8  R.  I.  389,  5  Am.  Rep. 
58G. 

In  Illinois  champerty  is  recognized  as  a. 
part  of  the  common  law,  and  contracts  be- 
tween attorney  and  client  whereby  the  at- 
torney is  to  institute  and  prosecute  suits  at 
his  own  expense  for  the  recovery  of  property- 
belonging  to  or  claimed  by  tlie  client,  for 
which  ]iis  own  compensation  is  to  be  a  por- 
tion of  tlie  property  recovered,  however  hon- 
estly entered  into  and  carried  out,  is  cham- 
pertous and  void. 

Thompson  v.  Reynolds,  78  111.  12;  Gilbert 
V.  Holmes,  64  111.  548;  Coleman  v.  Billings,. 
89  111.  183;  Phillips  v.  South  Park  Comrs. 
119  111.  626;  North  Chicago  Street  R.  Co.  v. 
Ackley,  171  111.  100. 

The  law  is  the  same  in  Indiana. 

Scobey  v.  Ross,  13  Ind.  117;  Coquillard  v. 
Bearss,  21  Ind.  479,  83  Am.  Dec.  362;  Laf- 
ferty  v.  Jelley,  22  Ind.  471. 

In  Massachusetts  it  is  held  that  cham- 
perty is  unlawful  under  the  common  law 
there  prevailing. 

Thurston  v.  Perdval,  1  Pick.  415;  Brin^ 
ley  V.  Whiting,  5  Pick.  348;  Lathrop  v.  Am^ 
hcrst  Bank,  9  Met.  489. 

The  same  doctrine  is  held  in  Ohio. 

Key  V.  Vattier,  1  Ohio,  132:  Weakly  v. 
Hall,  13  Ohio,  167,  42  Am.  Dec.  194. 

Also  prevails  in  Kentucky. 

Broum  v.  Beauchamp,  5  T.  B.  Mon.  413,  17 
Am.  Dec.  81. 

In  the  District  of  Columbia. 

Stanton  v.  Raskin,  1  MacArth.  558,  29 
Am.  Rep.  612. 

And  in  Missouri. 

Duke  V.  Harper,  66  Mo.  51,  27  Am.  Rep. 
314. 

The  law  of  champerty  prevailed  in  New 
York. 

Merritt  v.  Lambert,  10  Paipe.  352;  Walliti 
V.  Loubat,  2  Denio,  607 ;  Sedgwick  v.  Stanr 
ton.  14  N.  Y.  289. 

In  Iowa. 

Boardman  v.  Thompson,  25  Iowa,  487* 

Vermont. 

Hamilton  v.  Gray,  67  Vt.  233. 

Wisconsin. 

Barker  v.  Barker,  14  Wis.  131;  Miller  v. 
Larson,  19  Wis.  463. 

Alabama. 

Holloway  v.  Lowe,  7  Port.  (Ala.)  488. 

Oregon. 

Dahms  v.  Senrs.  1 3  Or.  47 :  Brown  v. 
Bigne.  21  Or.  260.  14  L.  R.  A.  745. 

The  Supreme  Court  of  the  United  Stntp**^ 
is  in  accord  on  this  subject  with  the  current 
of  decisions  in  the  several  states. 

Peck  V.  HeuHcK  167  U.S.  624,42  L.  ed.302.. 

Messrs.  Evans  ft  Rogers  and  A.  G^ 
Horn  for  respondent. 

Miner,   J.,   delivered  the  opinion  of  the 
court : 
This  action  was  brought  against  the  rail- 
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road  company  to  reoover  damages  for  an  in- 
jury to  plaintiff's  person  received  on  April 
3,  1897,  at  Malad  Bridge,  in  Idaho,  at  which 
time  the  train  on  whichplaintiff  was  a  pass- 
enger was  derailed.  The  plaintiff  alleges 
that  the  accident  was  occasioned  because  de- 
fendant negligently  maintained  din  inad- 
equate switch,  side  track,  and  roadbed,  and 
negligently  and  carelessly  ran  its  train  at  a 
great  and  dangerous  rate  of  speed,  by  reason 
of  which  the  train  was  thrown  from  the 
track,  and  plaintiff  became  greatly  and  per- 
roanentiy  injured.  Upon  a  triai  the  jury 
found  a  verdict  of  $5,000  in  favor  of  the 
plaintiff.  This  appeal  is  from  tlie  judg- 
ment, and  the  order  overruling  defendants 
motion  for  a  new  trial. 

1.  The  appellant  contends  that  the  dam- 
ages assessed  are  excessive,  against  the  clear 
weight  of  the  evidence,  and  so  manifestly 
wrong  as  to  show  the  amount  of  the  verdict 
was  unjust  and  influenced  by  prejudice  and 
passion.  Upon  an  examination  of  the  testi- 
mony, we  find  that  there  was  evidence  upon 
which  the  jury  could  find  a  verdict  for  the 
plaintiff,  although  confiictlng  as  to  the  na- 
ture of  plaintiff's  injuries.  In  such  case  it 
has  been  invariablv  held  bv  this  court  that 
the  amount  of  the  damages  is  a  fact  to  be 
found  by  the  jury  from  all  the  evidence  in 
the  case,  and  if  there  be  any  evidence  to  sup- 
port the  findings  or  verdict,  this  court  is  not 
at  liberty,  under  the  Constitution  of  this 
state,  to  review  alleged  errors  in  avoiding 
it.  In  such  case  the  court  will  consider  the 
evidence  only  so  far  as  may  be  necessary  to 
determine  the  question  of  law.  NeUnn  v. 
Southern  P.  Co.  16  Utah,  328;  WalUy  y, 
Defteret  Nat.  Bank,  14  Utah,  813;  Watson 
V.  Mavherry,  16  Utah,  275;  Harrington 
V.  Eureka  Hill  Min,  Co,  17  Utah,  300;  kan- 
pum  V.  Bullion f  B.  d  C.  iJ/tn.  Co.  16  Utah, 
'536;  Anderson  v.  Daly  Min.  Co.  15  Utah,  23; 
fltate  v.  Halfordy  17  Utah,  — ,  54  Pac.  819; 
Reese  v.  Morgan  Silver  Min.  Co.  17  Utah, — , 
54  Pac.  769. 

2.  The  plaintiff,  under  objection  and  ex- 
ception, was  permitted  to  testify  on  redirect 
examination  that  his  memory  was  poorer 
than  it  was  before  the  injury;  and  under 
like  objection,  that  the  testimony  was  not 
within  the  allegations  of  the  complaint,  the 
plaintiff  was  permitted  to  testify  that  there 
was  a  difference  in  his  eyewtght  after  his  re- 
lapse, and  that  he  could  not  see  out  of  his 
right  eye.  The  i^ntness  had  made  contra- 
dictory statements  concerning  several  mat- 
ters of  iniury,  indicating  an  absence  of  cor- 
rect recollection;  and  counsel  for  the  plain- 
tiff contends  that  the  question  as  to  memory 
was  asked  for  the  purpose  of  explaining  ap- 
parent contradictions  in  his  testimonv,  and 
that  the  testimony  concerning  plaintiff's 
evc^ight  after  his  discharge  from  the  hos- 
pital was  offered  for  the  purpose  of  basing  a 
hypothetical  question  to  medical  experts 
who  afterwards  testified  in  the  case ;  the  con- 
tention being  that  the  relapse  was  a  partial 
Hroke  of  paralysis  on  the  right  side,  caused 
by  an  injured  spine,  and  not  an  epileptic  fit, 
as  contended  for  by  the  appellant.  It  does 
not  appear  that  any  demurrer  had  been  in- 
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terpoi;ed  to  the  complaint  for  uncertainty  or 
otherwise.    In  its  charge  to  the  jury   the 
court  limited  the  damages  to  the  allegations 
of  the  injuries  set  forth  in  the  complaint,  and 
no  reference  was  made  to  the  loss  of  eyesight 
or  memory.     V/e  think  the  testimony  ^vas 
corupetent  under  the  claim  of  counsel,  and 
also  under  the  complaint  filed.    The-  result 
of  the  injury  charged  in  tiie  complaint,  and: 
traceable   to   the   wrongful   act,   was    that 
the  plaintiff  became  greatly  and  permanent- 
ly injured,  cut,  and  disfigured  in  and  on 
his  back,  head,  and  arms,  and  that  he  received 
injuries  in  other  parts  of  his  body,  and  was 
internally  injurea  in  the  region  of  his  back 
and  abdomen,  and  that,   by   reason   of  such 
injuries  so  received,  plaintiff  became    sick, 
sore,  and  disordered,  and  crippled  for  life, 
from  which  injuries  he  suffered  great  mental 
distress,  and  was  unable  to  follow  his  usual 
avocation.     Judge  Sutherland,  in  his  work 
on  Damages  (3  Sutherland,  Damages,  2d  ed. 
2661,  2662),   says:     "The   general   rule    in 
tort  is  tliat  the  party  who  commits  a  tres- 
pass or  other  wrongful  act  is  liable  for  all 
the  direct  Injury  resulting,   although  such 
injury  could  not  have  been  contemplated  as 
the  probable  result  of  the  act  done.    The 
plaintiff  may  show  specific,  direct  effects  of 
the  injury  without  specially  alle^ng  them ; 
as  that  he  was  thereby  made  subject  to  fits. 
If  they  were  a  part'  of  the  result  of  the  in- 
jury, the  plaintiff  may  recover  for  such  dam- 
age without  specially  alleging  it,  as  well  a» 
the  pain  and  disability  which  followed.    The 
obviously  probable  effects  of  the  injury  may 
be  given  in  evidence,  though  not  laid  in  the 
declaration.    Thus,  where  one  of  the  direct 
consequences  of  a  wound  was  the  loss  of  the 
power  to  have   offspring,  evidence   of   that 
fact  was  admissible,  though  the  declaration 
did   not   specifically   designate   tliat    conse- 
quence."   In  Johnson  v.    McKee,  27   Mich. 
471,  the  court  said:     "The  battery  consisted 
in  striking  McKee   with    a    chair,  whereby 
certain  injuries  were  infiicted  on  his  face  and 
head,  and   in  consequence  of  which  he  waa 
seriously,  and,  as  is  claimed,  permanently, 
affected.     Among   other   results,  there   waa 
evidence  that  he  suffered  from  urinary  dif- 
ficulties caused  or  aggravated  by  the  blow. 
It  was  claimed  this  injury  was  not  within 
the  terms  of  the  declaration,  and  could  not 
be  shown  without  express  averment.     If  the- 
CN'idence  showed  any  such  resulting  injury, 
it  showed  it  to  have  been  as  closely  connected 
with  the  blow  as  any  of  the  other  evil  con- 
sequences.    It  was  a  sickness  produced  by  it 
in  the  same  way  as  the  swelling  and  soreness 
in  the  head  and   eyes,   and   the  other  griev- 
ances about  which  no  question  was  made  on 
the  trial.     The  declaration  charges  sickness^ 
and  pain  to  have  been  among  the  sufferings 
caused  by  means  of  the  assault,  and  we  do  not 
think  the  rules  of  pleading  require  any  more 
specific   description     than    was    given.     We 
need  not  inquire  how  far  it  wa.s  requisite  to 
go  in  declaring  for  consequences  not  neces- 
sarily following  such  an  injury, because  these 
consequences    are    very    clearly   «*et    forth. 
When  the  defendant  was  informed  that  dam- 
ages were  sought  for  sickness  and  disorder 
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and  their  attendant  expenses,  as  well  as  for 
wounds  and  bruises,  he  was  bound  to  ex- 
pect evidence  of  any  sickness  the  orgin  or 
aggravation  of  which  could  be  traced  to  the 
act  complained  of."  This  seems  to  be  the 
better  and  well-settled  doctrine,  although 
there  are  cases  to  the  contrary.  Manley  v. 
Delaware  d  H.  Canal  Co.  69  Vt.  101 ;  Keyaer 
V.  Chicago  do  O,  T.  R.  Co.  66  Mich.  400: 
Welch  V,  Ware,  32  Mich.  77;  Tyson  v. 
Booth,  100  Ma^.  258;  Snyder  v.  Albion,  113 
Mich.  275;  Montgomery  v.  Lansing  City 
Electric  R.  Co.  103  Mich.  40,  29  L.  R.  A.  287 ; 
Ohio  A  M.  R,  Co.  v.  Hecht,  115  Ind.  443; 
Ehrgoit  v.  New  York,  96  ^  Y.  264,  48  Am. 
Hep.  622;  Denver  d  R.  G.  R.  Co.  v.  Harris^ 
122  U.  S.  507,  30  L.  ed.  114C;  Chicago  y.  Mc- 
Lean, 133  III.  148,  8  L.  R.  A.  766.  The  plain- 
tiff is  always  entitled  to  recover  all  damages 
which  are  the  natural  and  proximate  con- 
sequence of,  and  are  traceable  to,  the  act 
-complained  of;  and  those  damages  which 
are  probable,  traceable  to,  and  necessarily 
result  from,  the  injury  are  termed  general, 
and  may  be  shown  under  the  general  all^a- 
tion  of  the  oom  plaint.  Only  those  damages 
which  are  not  the  probable  and  necessary  re- 
sult of  the  injury  are  termed  "special,"  and 
are  re<juired  to  be  stated  specially  in  the 
complaint.  The  plaintiff  was  not  required 
to  aver  all  the  physical  injuries  which  he 
sustained,  or  which  might  have  resulted 
from  or  be  aggravated  by  the  wrongful  act 
complained  of.  If  such  injuries  can  be 
traced  to  the  act  complained  of,  and  are  such 
as  would  naturally  lollow  from  the  injury, 
they  need  not  be  specially  averred.  Chi- 
-cago  V.  McLean,  133  111.  148,  8  L.  R.  A.  765; 
Montgomery  v.  Lansing  City  Electric  R.  Co. 
103  Mich.  46,  29  L.  R.  A.  287.  When  the  de- 
fendant was  informed  of  the  injury  to  plain- 
tiff's head  and  back,  and  that  he  was  greatly 
and  permanently  injured  in  his  body,  and 
internally  injured  in  his  back  and  abdomen, 
1)y  reason  of  which  plaintiff  became  sick, 
sore,  disordered,  and  crippled  for  life,  from 
which  injuries  he  suffered  great  mental  dis- 
tress and  physical  pain,  he  was  bound  to  ex- 
pect evidence  of  any  sickness  or  injury  to 
plaintiff,  of  memory  or  eyesight,  the  origin 
or  aggravation  of  which  could  be  traced  to 
the  negligent  act  complained  of.  This  rule 
-does  not  in  any  sense  overturn  the  well-es- 
tablished one  that  where  damages  are  spe- 
cial they  must  be  specially  averred  in  the 
■complaint. 

3.  It  is  contended  that  the  court  erred  in 
refusing  to  instruct  the  jury,  as  requested  by 
the  defendant,  as  follows:  "The  court  in- 
struct*, you  that  in  this  case  the  plaintiff  has 
-entered  into  a  contract  with  his  attorneys 
whereby  he  agrees  to  give  them  40  per  cent  of 
whatever  sum  may  be  recovered  herein,  and 
the  said  attorneys  agree,  for  said  consider- 
ation, not  only  to  render  their  services  as 
attorneys  herein  to  the  plaintiff,  but  in  ad- 
dition thereto  to  pay  the  costs  required  to 
l)e  advanced  to  the  clerk,  the  sheriff  for  serv- 
ing summons,  and  whatever  may  be  neces- 
sary to  pay  the  fare  of  witnesses  from  Idaho 
to  thp  place  of  trial.  Tin's  constitutes  nn 
unlawful  maintaining  of  plaintiff's  case,  and 
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is  contrary  to  law,  and  the  said  contract 
reaches  to  and  affects  the  entire  interest  of 
the  plaintiff  in  the  case;  and  in  consequence 
of  said  unlawful  agreement  the  said  plaintiif 
is  not  entitled  to  recover  in  this  action,  and 
you  are  therefore  instructed  to  return  a  ver- 
dict for  the  defendant.''  Defendant  con- 
tends that  the  alleged  contract,  claimed  to 
be  chumpertous,  was  entered  into  between 
the  plaintiff  and  his  counsel  May  15,  1897. 
At  this  time  9  3683,  Utah  Comp.  Laws  1888, 
was  in  force.  This  section  provides:  "The 
measure  and  mode  of  compensation  of  attor- 
neys and  counsellors  at  law  is  left  to  the 
agreement,  express  or  implied,  of  the  par- 
ties." Under  this  statute  the  mode  and 
manner  of  compensation  were  expressly  left 
to  the  agreement,  express  or  implied,  between 
counsel  and  client,  and  no  legal  restrictions 
were  placed  upon  their  agreement  or  com- 
pensation at  the  time  their  contract  was 
made.  Although  the  common  law  was  in 
force  in  this  sSeite  at  the  time  of  the  adop- 
tion of  our  Constitution,  so  far  as  compatible 
with  our  situation  and  government,  as  held 
in  Deseret  Irrig.  Co.  v.  Melntyre,  16  Utah, 
398;  People  v.  Green,  1  UtaJi,  11 ;  Thomas  v. 
Union  P.  R.  Co.  1  Utah,  232;  Church  of 
Jesus  Christ  of  L.  D.  S.  v.  United  States, 
136  U.  S.  62,  34  L.  ed.  498;  American  Pub. 
Co.  V.  Fisher,  106  U.  S.  464,  41  L.  ed.  1070: 
Rev.  Stat.  1898,  S  2488,— still  it  is  believed 
tliat  its  force,  as  applied  to  champertou<4  eon- 
tracts,  was  modified  by.  the  passage  of  Jl 
SG83,  above  quoted.  Section  135,  Rev.  Stat. 
1898,  was  not  in  force  when  this  contract 
was  made.  Under  S  3683,  it  was  competent 
for  an  attorney  and  client  to  agree  upon  the 
attorney's  compensation:  and  such  compen- 
sation may  be  made  contingent  upon  succes^j, 
and  payable,  by  percentage  or  otherwise,  out 
of  tlie*  proceeds  of  the  litigation.  But  it 
was  not  competent  for  the  attorney,  in  con- 
sideration thereof,  to  agree  to  pay  the  ad- 
vance fees  and  costs  of  t£e  suit  thereafter  to 
be  conmienced.  Fowler  v.  Oallan,  102  N.  Y. 
395.  "The  English  common  law  and  stat- 
utes against  maintenance  and  champerty 
had  their  origin,  if  not  their  necessity,  in  a 
different  state  of  society  from  that  which 
prevails  at  the  present  time.  When  the  doc- 
trine was  established,  lords  and  other  large 
landholders  were  accustomed  to  buy  up  con- 
tested claims  against  each  other,  or  against 
commoners  with  whom  they  were  at  vari- 
ance, in  order  to  harass  and  oppose  those 
in  possession.  On  the  other  hand,  comm-on- 
ers,  by  way  of  self-defense,  thinking  that 
they  had  title  to  lands,  would  convey  part  of 
their  interest  to  some  powerful  lord,  in  or- 
der, through  his  influence,  to  secure  their 
pretended  right.  The  want  of  sufficient 
written  conveyances,  and  records  of  titles, 
and  the  feudal  relation  of  villein  and  liege 
lord,  afforded  facilities  for  the  tt)mbinations 
and  oppressions  which  followea  this  slate 
of  things.  The  power  of  the  nobles  became 
mighty  in  corrupting  the  fountains  of  jus- 
tice. To  remedy  these  evils  the  law  against 
l>oth  maintenance  and  champerty  was  intro- 
duced.'* It  is  held  in  Courtrinht  v.  ^iirn#?^, 
3  McCrary,  60,  13  Fed.  Rep.  317:     "The  ten- 
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dency  In  the  courts  of  .  .  .  [the  United 
Stales]  is  strongly  in  the  direction  of  reLaz- 
ing  the  [stringency  of  the  J  common-law  doc- 
trine concerning  champerty  and  mainte- 
nance, so  as  to  permit  greater  liberty  of  con- 
tracting between  attorney  and  client  than 
was  formerly  allowed,  and  this  for  the  rea- 
son tliat  the  peculiar  condition  of  society 
whicli  gave  rise  to  the  doctrine  has  in  a  great 
measure  passed  away.  In  some  of  the  states 
the  common-law  rule  is  altogether  repudi- 
ated, and  it  is  held  that  no  such  contract  is 
now  invalid  unless  it  contravenes  some  ex- 
lifting  statute  of  the  state.  Sedgwick  v. 
Slanlon,  14  N.  Y.  289;  Voorhees  v.  Dorr,  51 
Barb.  580;  Richardson  v.  Rowland^  40  Conn. 
563;  Mathewaon  r.  Fitch,  22  Cal.  86;  Hoff- 
man V.  Vallejo,  45  Cal.  564;  Lytls  v.  State, 
17  Ark.  609." 

4.  11  it  be  conceded  that  the  common  law, 
as  modified,  was  in  force  at  the  time  the  con- 
tract was  made,  and  that  it  was  of  a  cham- 
pertous  character,  and  therefore  void,  yet  it 
appears  that  the  contract  was  enterect  into 
between  the  plaintiff  and  his  attorney,  and 
that  the  defendant  was  in  no  way  a  party 
thereto.  The  defendant,  being  a  strani^er  to 
the  contract,  had  no  right  to  question  its  va- 
lidity in  a  collateral  attack.  There  seems  to 
1)e  no  sound  reason  in  a  rule  which  would 
allow  a  party  to  defeat  a  just  cause  of  ac- 
tion because  the  opposite  party  has  made  a 
contract  which  is  absolutely  void,  and  which 
therefore  cannot  be  enforced  by  either  of  the 
4!ontracting  parties.  As  to  the  defendant 
the  rights  of  the  parties  arc  the  same  as  if 
the  illegal  contract  had  never  been  executed. 
The  ehampertous  contract,  being  void,  would 
devest  the  plaintiff  of  no  cause  of  action. 
He  is  still  the  real  party  in  interest.  While 
the  parties  to  the  illegal  contract  might  be 
allowed  to  repudiate  it,  other  persons,  not 
parties  to  it,  should  not  be  permitted  to  ex- 
onerate themselves  from  their  just  obliira- 
tions  on  account  of  it.  If,  for  instance,  a 
defendant,  when  sued  upon  his  valid  promis- 
sory note,  can  avoid  payment  thereof,  and 
interpope  a  bar  to  a  recovery,  by  showing 
that  the  plaintiff  made  a  ehampertous  tx)n- 
tract  with  his  attorney  for  its  collection, 
then  is  a  meritorious  plaintiff  placed,  to  a 


large  extent,  at  the  mercy  of  a  dishonest 
debtor.  Under  such  circumstances  it  does 
not  lie  in  the  mouth  of  the  defendant  to  set 
up  that  fact  for  the  purpose  of  escaping 
the  payment  of  an  honest  debt,  or  avoiding 
a  just  liability.  The  law  in  such  a  ease  wiu 
compel  the  defendant  to  perform  his  under- 
taking, and  leave  the  question  of  champerty 
to  be  determined  between  the  plaintiff  and 
his  attorney.  We  are  of  the  opinion  that 
the  defendant  is  not  in  a  position  to  avoid 
a  legal  obligation  because  the  plaintiff  and 
his  attorney  may  have  entered  into  a  eham- 
pertous contract  to  enforce  the  obligation. 
Small  V.  Chicago,  R,  I,  d  P.  R,  Co.  56  Iowa, 
582 ;  Hoffman  v.  Vallejo,  45  Cal.  664 ;  Bumea 
V.  Scott,  117  U.  S.  682,  29  L.  ed.  991;  Duke 
V.  Harper,  66  Mo.  51,  37  Am.  Hep.  314; 
Thallhimer  v.  BrincUerhoff,  3  Cow.  623,  15 
Am.  Dec.  309;  Boone  v.  Chiles,  10  Pet  177, 
9  L.  ed.  388;  Hilton  v.  Woods,  L.  R.  4  Kq. 
432;  Elhorough  v.  Ayres,  L.  R.  10  Eq.  867; 
Allisofi  V.  Chicago  d  N.  W,  R.  Co.  42  Iowa, 
274 ;  Pike  v.  Martindale,  91  Mo.  268 ;  Court* 
right  v.  Bumcs,  13  Fed.  Rep.  317.  There 
are  cases  holding  a  contrary  doctrine,  but 
we  believe  the  above  rule  to  be  sustained  by 
the  great  weight  of  authority.  We  are  of  the 
opinion  that  the  court  properly  refused  to  give 
the  instruction  requested  by  the  defendant. 

5.  There  is  still  another  reason  why  the 
instruction  should  not  have  been  given  to  the 
jury:  It  appears  that  the  defendant  did 
not  set  up  in  its  answer  the  plea  of  eham- 
pertous contract.  It  is  a  rule  well  settled 
that,  in  proper  cases,  when  such  contracts 
are  questioned  between  the  parties  who  make 
them,  a  plea  or  answer  of  the  fact  upon  the 
part  of  the  defendant  is  necessary  in  order 
to  make  the  defense  availing.  This  rule 
will  apply  in  this  case.  Moore  v.  Ringo.  ^2 
Mo.  468;  Pike  v.  Martindale,  01  Mo.  208: 
Brumhark  v.  Oldham,  I  Idaho,  710:  Allison 
V.  Chicago  d  N.  W.  R.  Co,  42  Iowa,  274;  Mc- 
Mnllen  v.  Guest,  6  Tex.  275;  Suit  v.  Wood- 
hall,  116  Mass.  547. 

Upon  the  whole  record  we  find  no  rever- 
sible error.  The  judqment  of  the  District 
Court  is  affirmed,  with  costs. 

Zane,  Ch.  J.,  and  Bartoh,  J.,  concur. 
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NORFOLK  &  WESTERN  R.   CO.,   PZ/f.  in 

Err. 

(01  Va.  601.) 

1.  Permlttiniv  salt  water  to  run 
tliFOUffh  pens  pro-vlded  bjr  a  carrier 
of  live  stock  to   facilitate  ■lilpmentB 


80  thnt  It  l9  nccesslble  to  animals  placed  In  the 
pens  In  neglljrencp  which  will  render  the  car- 
rier Ilnble  for  Injuries  caused  to  animals 
pinced  In  the  pens  for  shipment  by  drinking 
of  the  water. 
2.  A  carrier  of  ll-re  ntock  cannot  re- 
lieve Itnelf  from  llahlllty  for  the  death 
of  animals  by  showlnjr  that  they  died  In  pos- 
session of  a  connecting  carrier  if  Its  own 
negligence  was  the  cause  of  their  death. 


jiiyTii, — Duties  of  carriers  of  live  stock  as  to 
pens  or  yards  at  stations. 

I.  Hie  general  rule. 
II.  Application  generally. 
III.  Commencement  and  terminntfon  of  risk. 
IV.  Effect  of  contributory  neyiluence. 
V.  Relief  from  Uabttity  by  contract. 
44  L.  R.  A.  ll> 

bee  also  48  L.  R.  A.  175,  25L 


VI.   CompcnHatson. 
VII.   Diavrimination. 
VIII.  Matters  of  procedure, 

I.  The  general  rule. 

A  railroad  company  holding  itself  out  as  a 
carrier  of  livestock  Is  nnder  a  legal  obligation 
arising  from  the  nature  of  the  employment  to 
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S.  In  Virffinia  a  common  carrier  cannot 
contract  for  exemption  from  liability  for  in- 
jury or  loss  cansed  by  its  own  neglect. 

4.  The  kno^'ledare  of  tbe  BellerB  of 
ll-FO  stock  to  be  delivered  in  the  shipping 
pen  of  a  railroad  of  the  existence  of  salt 
water  therein  does  not  charge  the  buyer  who 
has  contracted  for  their  transportation  with 
contributory  negligence  precluding  recovery 
for  damages  to  stock  from  drinking  such 
water. 

(July  11,  1896.) 

ERROR  to  the  Circuit  Court  for  Smyth 
County  to  review  a  judgment  in  favor  of 
plaintiffs  in  an  action  brought  to  recover  the 
value  of  certain  lambs  which  were  alleged 
to  have  died  because  of  defendant's  negli- 
gence in  permitting  them  to  drink  salt  water. 
Affinned. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Boiling  ft  Stanley  for  plaintiff 
in  error. 


Messrs.  James  L.  IVhite,  John  A* 
Bnohanan,  and  B.  F.  Buclianany  for  de- 
fendants in  error: 

The  injury  was  done  at  Saltville,  the  in- 
itial shipping  point  and  on  the  premises  and 
in  the  loading  pens  of  the  defendant  com- 
pany, the  regular  place  provided  by  the  com- 
pany for  loadine,  and  where  the  loading  waa 
required  to  be  done.  The  railroad  company 
is  responsible  for  such  injury. 

Norfolk  d  W.  R.  Co.  v.  Sutherland,  89  Va. 
703. 

The  railroad  company  cannot  contract 
against  its  own  negligence. 

Virginia  d  T.  R.  Co.  v.  Bayers,  26  Gratt. 
328;  Wilson  v.  Chesapeake  d  0.  R.  Co.  21 
Gratt.  654. 

When  a  railroad  holds  itself  out  as  a  car- 
rier of  live  stock  it  is  obliged  to  provide 
suitable  facilities,  such  as  yards  or  pens  for 
receiving  and  discharging  the  stock,  and  for 
these  it  may  not  in  addition  to  the  custo* 


provide  suitable  and  necessary  means  and  facili- 
ties for  receiving  live  stock  offered  to  it  for 
shipment  over  its  road  and  connections,  as  well 
as  for  discharging  such  stock  after  It  reaches 
the  place  to  which  it  Is  consigned.  Covington 
Stock-Yards  Co.  v.  Keith,  189  U.  S.  128,  85  L. 
ed.  78 ;  KIncald  v.  Kansas  City  C.  &  S.  R.  Co. 
62  Mo.  App.  365. 

As  incidental  to  its  business  of  transporting 
or  hauling  cattle,  a  railroad  company  must 
provide  the  means  of  loading,  unloading,  and 
caring  for  them  pending  their  delivery  to  the 
consignee ;  the  hauling  from  one  point  to  an- 
other, and  providing  the  car,  track,  engine,  and 
servants  for  that  purpose,  are  no  more  a  part  of 
the  service  rendered  by  the  carrier  than  are  the 
loading  and  unloading  and  the  providing  of  ap- 
pliances and  servants  for  those  purposes. 
Walker  v.  Keenan,  34  U.  S.  App.  691,  78  Fed. 
Rep.  755,  19  C.  C  A.  668. 

The  duty  of  a  carrier  of  live  stock  to  receive, 
transport  and  deliver  it  is  not  fully  discharged 
unless  the  carrier  makes  provision  at  the  place 
of  loading  to  properly  receive  and  load  the 
stock,  and  provision  at  the  place  of  unloading 
to  properly  deliver  the  stock  to  the  consignee. 
Covington  Stock- Yards  Co.  v.  Keith,  139  U.  S. 
128,  35  L.  ed.  73. 

It  Is  a  matter  of  common  knowledge  that 
railroad  carriers  provide  stockpens  as  a  means 
of  receiving  at  their  stations  live  stock  for 
shipment,  and  that  it  Is  part  of  their  mode  of 
transportation,  and  the  rule  as  to  the  safety  of 
a  car  is  applicable  to  stock  pens,  each,  of  course, 
governed  by  the  uses  for  which  they  are  In- 
tended. McCu  Hough  V.  Wabash  Western  B.  Co. 
84  Mo.  App.  23. 

And  a  railroad  company  carrying  live  stock 
Is  liable  for  damages  resulting  from  a  breach 
of  Its  implied  duty  to  furnish  safe  pens  In  which 
stock  is  to  be  placed  preparatory  to  its  trans- 
portation. Mason  v.  Missouri  P.  R.  Co.  26  Mo. 
App.  473. 

A  railroad  company  carrying  live  stock  is 
bound  to  keep  its  stock  yards  in  a  reasonably 
safe  and  secure  condition  tor  the  purposes  In- 
tended, and  where  It  permits  the  ISence  surround- 
ing the  yard  to  become  weak,  rotten,  and  de- 
fective, by  reason  of  which  a  shipper's  cattle 
escape  and  run  away  and  are  injured,  the 
railroad  company  is  responsible  for  such  injury. 
Cooke  V.  Kansas  City,  Ft  S.  &  M.  R.  Co.  57  Mo. 
App.  471. 

So,  In  Kansas  P.  R.  Co.  v.  Reynolds.  8  Kan. 
623,  it  was  said  that  to  Insure  the  safe  trans- 
portation of  livestock  the  carrier  thereof  Is  re- 
44  L.  R.  A. 


quired  to  have  yards  and  stables  with  conven- 
iences for  feeding  both  at  the  termini  and  along 
the  route,  as  well  as  a  corps  of  experienced 
stockmen  to  take  care  of  them  In  transit,  and 
that  the  duty  to  maintain  them  Is  an  Incident 
to  the  employment,  and  not  an  element  to  de- 
termine its  Character. 

Texas  Rev.  Stat,  art  4236,  providing  that 
railway  companies  are  required  to  erect  at 
every  depot,  station,  or  place  established  for  the 
reception  and  delivery  of  freight  suitable  build- 
ings or  Inclosures  to  protect  produce,  goods, 
wares,  and  merchandise,  and  freight  of  every 
description  from  damage  by  exposure  to  the 
weather  or  otherwise,  requires  railway  com- 
panies to  keep  pens  for  the  shipment  of  cattle. 
Gulf.  C.  &  S.  F.  R.  Co.  V.  Trawlck.  80  Tex.  270. 

So,  a  railroad  company  carrying  live  stock 
Is  bound  to  provide  a  reasonably  safe  chute 
leading  from  the  stock  pen  Into  the  car,  with 
which  to  load  stock.  McCullough  v.  Wabash 
Western  R.  Co.  34  Mo.  Apn.  23. 

And  it  is  its  duty  to  keep  the  chute  In  a  rea- 
sonably safe  condition.  Klncaid  v.  Kansas 
City,  C.  &  S.  R.  Co.  62  Mo.  App.  866. 

II.  Application  generally. 

A  railroad  accepting  stock  for  shipment  to 
liable  to  the  shipper  thereof  for  damages  result- 
ing from  its  inability  speedily  to  forward  them, 
by  reason  of  which  it  became  necessary  to  un- 
load them  for  care,  feed,  and  water,  which  It 
undertook  to  do  by  its  own  servants,  but  over- 
crowded them  In  pens  while  It  kept  the  pent 
and  hydrants  looked  so  that  the  agents  and 
servants  of  the  shlpoer  could  not  give  them  per- 
sonal attention.  Gulf.  C.  &  S.  F.  R.  Co.  v. 
Frost  (Tex.  Civ.  App.)  34  S.  W.  167. 

And  where  a  train  upon  which  cattle  were 
being  transported  was  stopped  by  drifts  and 
backed  to  a  station,  and  the  cattle  unloaded  by 
the  trainmen  and  put  In  a  yard  from  which 
some  of  them  escaped  and  died  on  the  prairie, 
and  the  yard  was  Insufficient  In  strength  or 
slse  to  ordinarily  prevent  cattle  from  escaping, 
and  the  escape  was  without  the  fault  of  the 
owner,  the  railroad  company  Is  liable  therefor; 
but  If  they  were  thus  unloaded  with  the  consent 
of  the  owner,  and  were  in  his  charge  at  the 
time  of  the  loss,  no  recovery  can  be  had. 
Chapin  V.  Chicago.  M.  &  St.  P.  R.  Co.  79  Iowa, 
582. 

And  where  cattle  were  delivered  to  a  railroad 
company  for  carriage,  and  loaded  but  not  started 
on  their  Journey  because  of  a  heavy  snow 
storm,  not  at  the  place  of  shipment,  bat  In  the 
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mary  and  legitimate  charges  for  transporta- 
tion make  a  special  charge. 

23  Am.  &  Eng.  Enc.  Law,  p.  002. 

Biely,  J.,  delivered  the  opinion  of  the 
court: 

The  defendants  in  error,  on  June  13,  1801, 
delivered  to  the  Norfolk  &  Western  Railroad 
Company  two  lots  of  lambs  to  be  transported 
to  Jersey  City,  in  the  state  of  New  »Tersey.* 
One  lot  was  received  by  the  railroad  company 
at  its  station  at  Saltville,  Virginia,  and  the 
other  lot  at  Pounding  Mill,  in  Tazewell 
county,  Virginia.  A  large  number  of  the 
lambs  having  died  on  the  route,  the  owners 
charged  that  their  death  was  caused  by  the 
negligence  of  the  railroad  company,  and 
brought  suit  to  recover  damages  for  the  loss 
sustained.  The  railroad  company  having  un- 
dertaken to  furnish  a  stock  pen  at  Saltville 
for  the  purpose  of  enabling  shippers  of  live- 
stock to  load  the  same  upon  its  cars,  its  n^- 


ligence  upon  which  the  plaintiff's  right  of  ac- 
tion was  founded,  consisted,  it  was  allied 
in  the  declaration,  in  not  furnishing  a  suita- 
ble stock  pen  and  maintaining  it  in  a  good 
and  safe  condition,  but  permitting  salt  water 
or  brine,  which  was  poisonous  and  dangerous 
to  stock,  when  drunlc  by  them,  to  be  in  the 

Sen,  whereby  the  lambs  had  access  to  and 
rank  of  it,  and  sickened  and  died.  , 
When  a  railroad  company  holds  itself  out  as 
a  carrier  of  live  stock,  the  law  imposes  upon 
it  the  duty  to  provide  suitable  and  safe  facili- 
ties, such  as  yards  or  pens,  both  at  the  place 
of  shipment  and  the  place  of  destination,  for 
receiving  and  discharging  the  live  stock  of- 
fered to  it  for  shipment  over  its  road.  Cov- 
ington Stock-Yards  Co,  v.  Keith,  139  U.  S. 
128,  35  L.  ed.  73;  23  Am.  &  Eng.  Enc.  Law, 
p.  902.  It  appears  from  the  certificate  of  the 
evidence  that  the  railroad  company  did  pro- 
vide at  its  station  at  Saltville,  from  which 
one  of  the  lots  of  lambs  was  shipped,  a  stock 


direction  towards  which  they  were  to  be  carried, 
and  the  agents  of  the  company  took  charge  of 
the  cattle  and  put  them  Id  stockyards  having 
no  soltable  sheds  or  other  protection,  whereby 
acme  were  frozen  and  some  died,  the  injury  will 
be  held  to  have  been  caused  by  want  of  proper 
care  of  the  carrier  and  Its  agents,  and  not  by 
inevitable  accident  as  the  direct  cause.  Fein- 
berg  V.  Delaware,  L.  ft  W.  R.  Co.  52  N.  J.  L. 
451. 

So,  a  carrier  bringing  cattle  to  their  destina- 
tion after  a  delay  of  six  hours,  arriving  after 
dark  at  a  place  where  the  pens  are  small,  and 
not  safflclent  to  hold  the  cattle,  is  liable  to  the 
owner  for  the  damages  caused,  where  it  re- 
fuses a  request  of  the  owner  to  procure  the  pens 
of  another  company  which  are  large  enough, 
bat  drives  them  into  the  small  pen  until  they 
trample  each  other,  when  the  gates  are  opened 
and  they  are  allowed  to  escape,  and  some  of 
them  are  lost.  Gulf,  C.  ft  S.  F.  R,  Co.  v.  Tork, 
2  Tex.  App.  Civ.  Cas.  (Willson)  (  813,  p.  718. 

And  evidence  that  pens  In  which  a  shipper 
was  obliged  to  place  his  horses  en  route  were 
muddy,  boggy,  supplied  with  no  troughs  or 
racks  In  which  to  feed,  and  that  the  provender 
ordered  for  them  was  trampled  in  the  muddy 
ground  by  the  stock  and  did  them  little  good, 
and  that  he  did  not  have  frequent  opportunities 
to  unload  and  feed  the  carrier  refusing  to  stop 
fpr  such  purpose,  is  sufficient  to  warrant  a  re- 
covery for  Injuries  to  the  stock  on  the  ground 
of  negligence.  Missouri  P.  R.  Co.  v.  Ivy,  79 
Tex.  444.  And  see  Harman  ft  Cbockbtt  v. 
NOKFOLK  ft  W.  R.  Co. 

So,  an  instruction  In  an  action  against  a  car- 
rier by  a  shipper  for  injury  to  stock  shipped, 
that  under  a  contract  to  receive  the  stock  and 
transport  it  it  devolved  upon  the  railway  com- 
pany to  provide  all  necessary  stock  pens  at  the 
place  where  the  cattle  were  to  be  received 
to  enable  the  shipper  to  load  the  stock,  and  that 
if  it  failed  to  provide  such  necessary  pens  with- 
in a  reasonable  time  after  they  were  at  the  place 
of  delivery,  and  injury  resulted  therefrom,  the 
company  would  l)e  liable  for  damages  result- 
ing therefrom,  is  not  subject  to  the  objection 
that  it  required  the  railway  company  to  give 
that  shipper  preference  over  any  other  shipper 
In  the  use  of  the  pens,  though  other  shippers 
might  have  equal  or  better  rights  to  first 
service.  Missouri,  K.  ft  T.  R.  Co.  v.  Woods 
(Tex.  Civ.  App.)  81  S.  W.  237,  2  Am.  ft  Eng.  R. 
Cas.  N.  8.  519. 

An  instruction  in  an  action  against  a  carrier 
for  damage  to  a  shipment  of  mules,  placing  the 
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inability  of  the  plaintiff  to  recover  on  his  fail- 
ure to  notify  the  defendant  to  have  the  cars  con- 
taining the  mules  switched  up  to  the  chute  of 
the  stock  pens  until  after  the  engine  pulling  the 
train  had  left  the  place,  is  properly  refus^  as 
ignoring  the  duty  of  the  defendant  to  have 
proper  machinery  and  facilities  for  unloading*, 
stock  to  be  fed  when.  In  the  course  of  transit, 
it  may  be  necessary  to  do  so.  and  as  assuming,, 
as  matter  of  law.  that  the  engine  remained  a 
reasonable  time  after  the  plaintiff  obtained  in^ 
formation,  giving  rise  to  the  necessity  for  un- 
loading. Dunn  V.  Hannibal  ft  St.  J.  R.  Co.  69 
Mo.  268. 

So,  a  defect  in  a  platform  causing  an  injury 
to  a  horse  in  attempting  to  load  him  on  the  cart 
in  a  station  In  the  stock  lot  used  by  the  com- 
pany for  the  purpose  of  loading  and  unloading 
stock  will  not  excuse  the  railroad  company  from 
liability  for  the  injury  in  the  absence  of  full 
diligence  to  discover  the  defect  before  exposing 
the  horse  to  the  injury.  East  Tennessee,  V.  ft 
G.  R.  Co.  V.  Herrman,  92  Ga.  384. 

And  a  railroad  company  carrying  live  stsck 
which  furnishes  a  shipper,  for  loading  cattle 
and  hogs,  with  a  chute,  the  bottom  of  which  Is 
covered  with  ice,  Is  not  relieved  from  liability 
for  injuries  caused  thereby  by  the  fact  that  its 
condition  was  due  to  the  effects  of  a  genera] 
storm  which  affected  the  whole  surrounding 
country.  Kincaid  v.  Kansas  City,  C.  ft  S.  R. 
Co.  62  Mo.  App.  36.'i. 

And  the  dangerous  condition  of  such  a  chute 
furnished  by  a  railroad  company,  the  floor  of 
which  was  covered  with  ice.  Is  the  proximate 
cause  of  an  injury  to  the  shipper,  where  while 
driving  the  stock  up  the  chute,  one  steer  slipped 
against  another,  causing  the  latter  to  fall  on 
him  and  break  his  leg.     Ibid. 

So,  the  mere  fact  that  a  cattle  pen  at  a  sta- 
tion was  not  capable  of  holding  hogs  securely 
will  not  Justify  the  conductor  of  a  train  carry- 
ing a  carload  of  cattle  and  hogs  in  refusing  to 
allow  the  car  to  be  switched  and  lay  out,  where 
the  train  had  been  delayed  and  the  cattle  were 
found  to  be  suffering,  and  there  was  nothing 
to  show  that  the  railroad  company  was  not 
under  the  duty  of  having  a  pen  safe  for  hogs 
as  well  as  cattle.  Johnston  v.  Alabama  ft  V. 
R.  Co.  69  Miss.  191. 

And  a  defense,  In  an  action  against  a  car- 
rier by  a  shipper  for  negligently  permitting  its 
pens  from  which  his  pigs  were  shipped  to  t>e 
covered  with  lime,  whereby  his  pigs  were  in- 
jured, that  the  lime  was  placed  upon  such  pens 
under  the  provision  of  the  contagions  diseases 


2b2 


Virginia  Supuem£  Coukt  of  Appeals. 


July, 


pen  and  a  force  pen,  to  enable  ahippers  of 
live  stock  to  load  the  stock  on  their  cars.  In 
the  stock  pen  was  a  culvert,  which  was  made 
to  convey  the  water  from  a  fresh-water 
spring,  and  about  one  third  of  the  culvert, 
at  each  end,  was  broken  in  and  uncovered. 
There  was  a  tank  of  salt  water  on  the  hill 
side,  above  the  pen,  from  which  the  salt  water 
escaped,/ and  flowed  into  the  pen  and  into  the 
culvert.  Many  of  the  lambs,  when  put  into 
the  pen  to  be  loaded,  although  the  loading 
was  done  as  rapidly  as  possible,  drank  of 
the  salt  water,  in  spite  of  the  efforts  of  the 
men  engaged  in  loading  them  to  prevent  it. 
Tt  is  shown  by  the  evidence  that  Harman  & 
Crockett  had  bought  the  lambs  from  persons 
in  the  surrounding  country,  who  delivered 
the  lambs  at  the  railroad  station  for  ship- 
ment, and  that  Harman  &  Crockett  knew 
nothing  of  there  being  salt  water  in  the  pen 
until  they  learned  the  fact  after  the  disas- 
ter had  happened   to   their   stock.     But  it 


was  known  by  tlie  railroad  company's  agent 
at  its  station  at  Saltville.  The  lambs,  which 
were  shipped  from  Saltville,  left  there  on 
the  cars  about  5  o'clock  in  the  afternoon, 
and  arrived  at  Lynchburg  at  11  o'clock  the 
next  morning.  Mr.  Crockett,  one  of  the  own- 
ers, met  them  at  Lynchburg,  and  had  them 
unloaded  for  the  purpose  of  feeding  and 
watering  them.  He  fed  them  some  hay,  but 
findinfif  them  very  thirsty  and  feverish,  he 
turned  the  water  off,  and  they  got  very  little, 
if  any,  at  that  point.  They  arrived  in  Bal- 
timore the  next  day,  when  they  were  found 
to  be  still  so  very*  thirsty  that  they  could 
hardly  be  gotten  away  from  the  water,  and 
were  in  bad  condition,  and  looking  as  if  sick. 
When  thev  arrived  at  Baltimore,  the  two  lots 
were  unlonded,  and  turned  into  the  feeding 
pens  together,  and  became  intermingled.  At 
Baltimore  they  commenced  to  die,  and  by  the 
time  they  arrived  at  Jersey  City,  the  next 
day  eighty-five  had  died  on  the  route.     Sixty- 


of  animals  act  of  1878,  whereby  every  loading 
pen  was  required  to  be  disinfected  before  using, 
1b  not  sufficient  to  ezonerace  the  carrier,  as  the 
defense  admits  that  the  pens  In  which  the  pigs 
were  placed  were  improper  for  their  reception, 
and  there  is  nothing  to  show  that  under  the 
provisions  of  the  act  it  was  Impossible  to  have 
safer  pens.  Shaw  v.  Great  Southern  &  W.  R. 
•Co.  Ir.  L.  R.  8  C.  L.  10. 

So,  the  negligeuce  of  a  railroad  company  in 
•maintaining  a  stock  pen  the  gate  of  which  had 
•defective  fastenings  is  the  proximate  cause  of 
«n  injury  to  cattle  resulting  from  their  escape 
from  being  stampeded  by  the  noise  of  a  passing 
train  and  frightened  so  that  they  burst  open 
the  gate,  and  the  companv  Is  liable  for  such  in- 
Jury.  Texas  &  P.  R.  Co.  v.  Bigham,  90  Tex. 
223. 

But  where  a  shipper  of  stock  confines  cattle 
in  the  stock  pens  of  a  railroad  company  prepara- 
tory to  shipment,  and  the  appliances  for  fasten- 
ing the  pen  are  defective,  and,  to  prevent  the 
escape  of  the  cattle,  the  shipper  attempts  to 
fasten  It  with  a  rope,  when  the  cattle  are 
stampeded  by  the  noise  of  a  passing  train  caus- 
ing them  to  rush  against  the  gate,  whereby  it 
is  thrown  open  and  the  shipper  seriously  in- 
jured, the  negligence  of  the  company  in  permit- 
ting the  gate  to  remain  in  a  defective  condi- 
tion is  not  the  proximate  cause  of  the  Injury, 
and  the  shipper  cannot  recover  in  an  action 
therefor  against  the  carrier,     /bid. 

And  to  warrant  a  recovery  by  a  shipper  for 
loss  of  weight  of  stock  by  reason  of  a  failure 
of  the  carrier  to  supply  sufficient  pens  for  load- 
ing, it  must  appear  that  the  loss  in  weight  oc- 
curred by  reason  of  such  failure,  and  the  re- 
covery cannot  Include  loss  In  weight  from  any 
other  cause.  Missouri,  K.  &  T.  R.  Co.  v.  Woods 
(Tex.  Civ.  App.)  31  8.  W.  237,  2  Am.  ft  Eng. 
R.  Cas.  N.  S.  610. 

And  the  liability  of  a  railroad  company  whose 
train,  which  contained  a  car  loaded  with  cattle, 
was  stopped  by  drifts  and  backed  to  a  station, 
and  the  cattle  unloaded  and  placed  In  an  inse- 
cure pen,  rests  upon  its  negligence  in  placing 
the  cattle  in  an  insecure  place,  and  if  the  loss 
did  not  occur  in  consequence  of  such  negligence 
the  company  is  not  liable.  Chapln  v.  Chicago, 
M.  ft  St.  P.  R.  Co.  79  Iowa,  582. 

Under  the  Texas  statute  requiring  safe  and 
suitable  pens  to  be  provided  by  a  railroad  com- 
pany it  is  liable  for  damages  resulting  from  de- 
fective i;>ens  due  to  Its  negligence.  Galveston, 
H.  &  S.  A.  B.  Co.  ▼.  Jackson  (Tex.  Civ.  App.) 
87  S.  W.  255. 
44  L.  R.  A. 


III.  Commencement  and  termination  of  risk. 

The  liabUity  of  a  railroad  company  begins  from 
the  time  it  receives  stock  In  its  pens  for  8hlp> 
mpnt.  Galveston,  H.  ft  S.  A.  R.  Co.  ▼.  Jackson 
(Tex.  Civ.  App.)  87  S.  W.  255. 

And  the  delivery  by  a  shipper  of  a  horse  at 
a  stock  pen  and  on  a  chute  provided  by  the  rail- 
road company  for  loading  stock,  and  designated 
by  its  agents  as  appliances  to  be  used  in  load- 
ing, is  a  sufficient  delivery  to  charge  the  com- 
pany with  liability  if  the  horse  Is  injured,  be- 
cause the  chute  is  in  a  rotten  and  defective  con- 
dition. McCul lough  V.  Wabash  Western  R.  Co. 
84  Mo.  App.  23. 

So',  the  delivery  and  reception  of  hogs  In  the 
stock  pens  of  a  railroad  company  for  trans- 
portation is  equivalent  to  a  contract  to  trans- 
port them  without  unnecessary  delay,  and 
renders  the  railroad  company  liable  for  Injuries 
from  delay  caused  by  a  lack  of  rolling  stock  or 
otherwise.  Pruitt  v.  Hannibal  ft  St  J.  R.  Co. 
62  Mo.  527. 

And  a  railroad  company  which  enters  Into 
an  agreement  with  a  shipper  to  carry  cattle, 
and  directs  him  where  he  should  place  them 
preparatory  to  their  transfer,  in  obedience  to 
which  direction  he  delivers  the  stock  in  the 
railway's  cattle  pens,  becomes  from  the  moment 
of  the  delivery  a  carrier  as  to  such  stock,  and 
its  responsibility  as  such  then  attaches :  the  de- 
posit being  a  mere  accessory  to  the  carriage, 
liability  Is  not  postponed  until  the  time  when 
the  stock  shall  be  actuallv  put  In  motion. 
Mason  v.  Missouri  P.  R.  Co.  25  Mo.  App.  473. 

And  the  refusal  of  a  railroad  company  to  ship 
cattle  from  a  station  after  they  had  been  de- 
livered according  to  the  terms  of  the  contract 
of  shipment  at  stockyards  of  the  company  at 
that  station  and  placed  In  such  stockyards,  re- 
lieves the  shipper  from  the  necessity  of  making 
any  further  delivery  or  offer  to  deliver.  Louis 
vilie,  N.  A.  &  C.  R.  Co.  v.  Godman.  104  Ind.  490. 

So,  cattle  which  had  been  placed  In  the  stock 
pen  of  a  railroad  companv  by  direction  of  the 
company's  agent  for  the  purpose  of  Immediate 
shipment,  which  escaped  through  a  defect  In  the 
pen  while  the  work  of  putting  the  herd  on 
board  the  cars  was  actually  going  on  and  nearly 
half  of  them  had  already  been  loaded,  must  be 
considered  to  have  been  received  by  the  carrier 
for  shipment,  rendering  it  responsible  for  them 
as  a  common  carrier.  Gulf,  C.  &  S.  F.  R.  Co. 
V.  Tarwlck,  80  Tex.  270. 

And  in  Moffat  v.  Great  Western  R.  Co.  15 
L.  T.  N.  S.  630.  which  was  an  action  for  dam> 
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one  more  died  the  following  night,  and  others 
were  sick,  which  very  materially  affected  the 
sale  of  those  that  had  survived.  It  appears 
from  the  certificate  of  the  eyidence,  as  tes- 
tified to  by  men  of  large  experience  in  the 
live-stock  business  that  it  is  dangerous  to 
animals  to  give  salt  to  them,  and  then  let 
them  have  free  access  to  water ;  that  the  salt 
creates  an  intense  thirst,  which  causes  the 
animals — especially  lambs — to  drink  immod- 
erately of  the  water,  the  effect  of  which  is 
to  produce  sickness,  from  which  they  are  lia- 
ble to  die.  It  being  proved  that  the  stock 
pen  at  its  station  at  Saltville  was  the  means 
provided  by  the  railroad  company  to  enable 
shippers  to  load  their  live  stock  on  its  cars, 
and  that  it  permitted  salt  water  to  be  in  the 
pens,  accessible  to  the  Iambs,  the  company 
had  not  performed  its  legal  duty  to  furnish 
and  maintain  suitable  and  safe  facilities  to 
shippers  for  receiving  their  stock  for  ship- 
ment.    It  was  therefore  guilty  of  negligence, 

ages  to  a  horse  In  which  the  animal  on  arriving 
at  the  station  was  put  In  the  horse  box  and  tied 
up.  after  which  one  of  the  pTorters  hearing  a 
noise  found  that  she  had  got  her  foot  into  the 
manger  in  front  of  her  and  then  slipped,  and 
before  the  porter  could  get  a  Icnlfe  to  cut  the 
rope  In  which  she  was  entnngled  had  strangled 
to  death,  the  court  laid  down  the  rule  that  the 
carrier  was  liable  if  guilty  of  negligence  in  the 
carriage  of  the  horse,  meaning  thereby  Its  treat- 
ment of  the  animal  from  the  moment  It  took 
it  into  custody,  but  that  It  was  not  responsible 
for  accidents  of  a  nature  beyond  the  range  of 
ordinary  risks. 

A  railroad  company  Is  not  liable,  however, 
for  damages  due  to  the  escape  of  cattle  from 
Its  cattle  pens  where  they  had  been  placed  there 
by  permission  of  its  agent  but  had  not  been  re- 
ceived for  shipmect,  and  no  bill  of  lading  had 
been  given.  Fort  Worth  ft  D.  C.  R.  Co.  v.  Riley 
<Tez.  App.)  1  8.  W.  446,  27  Am.  ft  Eng.  R.  Caa 
49. 

And  a  refusal  by  a  railroad  company  to  re- 
ceive and  carry  cattle  cannot  be  predicated  upon 
the  fact  that  the  train  was  not  held  until  the 
cattle,  which  had  escaped,  cculd  be  recovered, 
where  there  is  nothing  to  show  that  the  means 
for  loading  was  not  In  a  proper  condition,  and  the 
doty  of  loading  rested  with  the  shipper.  Louis- 
ville. N.  A.  ft  C.  R.  Co.  V.  Godman,  104  Ind. 
490. 

And  a  shipper  of  hogs  who  arrived  at  the  sta- 
tion from  which  he  desired  to  ship,  too  late  for 
the  train  on  which  he  expected  to  ship  them, 
the  hogs  not  being  then  In  the  yards  or  on  the 
depot  grounds,  but  In  a  private  yard  In  no  way 
controlled  or  used  by  the  carrier,  cannot  com- 
plain of  the  refusal  of  the  carrier  to  delay  the 
train  at  the  station  until  the  hogs  could  be 
driven  Into  the  stock  yards  and  loaded,  and  can- 
not recover  damages  for  such  refusal.  Frazler 
V.  Kansas  City,  St.  J.  ft  C.  B.  R.  Co.  48  Iowa, 
571. 

And  the  fact  that  the  agent  of  a  carrier  told 
a  shipper  a  few  days  previous  that  he  need  not 
load  two  cars  he  then  had  there  until  the  train 
arrived  does  not  estop  the  carrier  from  insist- 
ing upon  a  compliance  with  the  usual  custom 
as  to  future  shipments  of  a  greater  number 
of  carloads  of  stock.     Ibid. 

8o,  the  obligation  of  a  railroad  carrying  stock 
eeaaes  as  a  common  carrier  when  It  has  deliv- 
ered the  stock  at  its  place  of  destination  and 
unloaded  from  Its  cars  and  stored  it  In  Its 
proper  place  after  which  it  is  merely  required 
to  see  that  it  is  properly  cared  for  and  to  de- 
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and  liable  to  the  plaintiffs  for  such  loss  as 
was  caused  by  its  negligence.  It  appearing 
from  the  evidence  that  salt  water  is  danger- 
ous to  live  stock  when  drunk  by  them;  that 
it  was  in  the  stock  pen  at  Saltville,  into 
which  the  lambs  had  to  be  driven  for  the  pur- 
pose of  loading  them  on  the  cars;  that  the 
lambs,  while  being  loaded,  drank  of  it;  that 
they  were  in  good  condition  when  put  into 
the  oars;  and  that  they  soon  thereafter  be- 
came very  thirsty  and  feverish,  and  affected 
like  stock  that  had  been  made  sick  by  drink- 
ing water  after  being  salted, — the  jury  were 
clearly  justified  in  finding  that  this  was  the 
cause  of  their  death. 

It  was  argued  by  the  plaintiff  in  error 
that  it  assumed  no  other  liability  than  the 
safe  carriage  and  delivery  of  the  stock  to  its 
connecting  line  at  Lynchburg,  that  it  did 
this,  and  that  its  liability  then  ceased.  This 
defense  cannot  avail,  for  the  evidence  shows 
that  the  injury  was  done  at  Saltville,  the 

liver  it  to  the  shipper  or  his  consignees.  Chi- 
cago ft  E.  I.  R.  Co.  V.  Pratt.  13  111.  App.  477. 

And  the  liability  of  a  railroad  company  as 
carrier  of  livestock  under  a  clause  In  a  ship- 
ping contract  limiting  its  liability  to  losses  oc- 
curring on  Its  own  line,  ends  upon  the  refusal 
of  the  connecting  carrier  to  receive  It  when  it 
has  been  placed  In  pens  at  the  end  of  its  line, 
Its  liability  tben  shifting  to  that  of  custodian 
of  the  property  or  forwarding  agent,  which  In- 
volves only  reasonable  care  of  the  property 
while  it  Is  held  for  delivery,  and  Its  liability 
for  causing  the  live  stock,  consisting  of  hogs,  to 
be  stored  in  infected  pens  depends  upon  the  ex- 
ercise of  ordinary  care  or  reasonable  diligence. 
Larlmore  v.  Chicago  ft  A.  R.  Co.  65  Mo.  App. 
167. 

So,  the  failure  to  maintain  fences  along  the 
line  of  a  railway  and  between  it  and  other 
premises  of  the  railway  company  is  not  a  cause 
for  complaint  which  will  render  it  liable  for 
damages  arising  from  the  fact  that  cattle  in 
their  transit  from  the  railroad  to'  the  highway 
and  while  passing  through  the  station  yard  were 
frightened  by  a  porter  with  a  lantern,  without 
fault  on  his  part,  so  that  one  of  them  ran  upon 
the  railroad  and  was  killed.  Roberts  v. 
Great  Western  R.  Co.  4  Jur.  N.  S.  1240,  4  C.  B. 
N.  8.  606,  27  L.  J.  C.  P.  N.  S.  266. 

And  a  railroad  company  transporting  a  horse 
under  a  contract  that  it  will  not  be  answerable 
for  damage,  which  lands  the  horse  safely  at  Its 
destination  and  ties  It  In  a  horse-box,  where  it 
is  left  In  an  exposed  situation  for  twenty-four 
hours  and  seriously  injured  thereby,  owing  to 
the  fact  that  the  owner  has  forgotten  It,  is  not 
liable  for  such  damages.  Wise  v.  Great  West- 
ern R.  Co.  1  Hurist.  ft  N.  63,  25  L.  J.  Exch.  N. 
S.  258. 

And  a  railroad  company  which  carried  cat- 
tle to  their  destination,  and  arriving  on  Sunday 
morning,  owing  to  a  police  regulation,  the  owner 
was  unable  to  take  them  away  that  day,  where- 
upon they  were  placed  In  the  defendant's  pens, 
and  two  of  them  died  during  their  confinement, 
and  he  was  prevented  on  the  next  day  from  tak- 
ing the  other  away  because  of  his  refusal  to 
sign  a  receipt  for  the  whole  number,  ended  Its 
liability  as  a  carrier  upon  the  delivery  of  th«^ 
cattle  in  the  yard,  and  is  not  liable  for  the  loss 
of  the  cattle  which  died  or  for  injury  to  the 
rest  from  the  delay  or  from  a  fall  in  the, market 
price.  Shepherd  v.  Bristol  ft  B.  R.  Co.  L.  R. 
3  Exch.  189,  37  L.  J.  Exch.  N.  S.  113,  18  L.  T. 
N.  S.  528.  16  Week.  Rep.  082. 

So,  In  Great  Northern  R.  Co.  v.  Swaffleld.  L. 
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shipping  point,  and  in  the  pen  it  had  pro- 
vided to  enable  shippers  to  load  their  stock 
in  its  cars. 

It  was  also  urged  that  under  the  printed 
contract  of  shipment  the  railroad  company 
was  not  responsible  for  any  injury  to  the 
stock  until  they  were  "loaded  into  the  car, 


and  the  car  door  fastened  or  secured  by  the 
conductor."  It  failed,  as  we  have  seen,  to 
furnish  and  maintain  suitable  facilities  for 
receiving  the  live  stock,  of  which  it  held  it- 
self out  as  a  public  carrier.  Such  failure 
was  negligence,  and  a  common  carrier  can- 
not contract  for  exemption  from  liability  for 


R.  9  Rzch.  132,  43  L.  J.  Exch.  N.  S.  89.  30  L. 
T.  N.  S.  662,  In  which  a  railroad  company  car- 
ried a  horse  to  its  destination,  and  finding  no 
one  there  to  talce  it,  and  having  no  pen  at  that 
place  placed  it  In  a  livery  stable,  it  was  held 
that  its  duty  as  a  carrier  then  ended,  and  that 
where  the  owner  unreasonably  refused  to  take 
the  horse  from  the  livery  stable,  and  the  car- 
rier afterwards  took  him  and  sent  him  to  the 
owner,  paying  the  charges  of  the  livery-stable 
Iceeper,  it  was  entitled  to  recover  them  from  the 
owner. 

Where  a  railroad  company  does  not  provide 
suitable  facilities  for  the  delivery  of  live  stock 
contracted  to  t>e  carried  by  it,  however,  It  may 
be  compelled  to  deliver  through  facilities  fur- 
nished by  the  consignee.  Covington  Stock- 
yards Co.  V.  Keith,  139  U.  8.  128,  35  L.  ed.  73. 

So,  where  a  patron  of  a  railroad  company  has 
extended  a  track  of  his  own  from  the  track  of 
the  company  to  his  premises  and  there  equipped 
a  station  for  unloading,  there  Is  no  obligation 
on  the  part  of  the  railroad  company  to  such 
person  or  his  patrons  to  provide  a  depot  on  Its 
line  for  the  unloading  of  cattle  consigned  to 
his  yards.  Walker  v.  Keenan,  34  U.  S.  App. 
691,  78  Fed.  Bep.  765,  19  C.  C.  A.  668. 

The  question  whether  a  carrier  of  horses 
failed  to  exercise  due  care  in  keeping  them  after 
arrival  at  the  place  of  destination  for  some  time 
upon  a  plank  floor  in  consequence  of  their  hav- 
ing been  previously  confined  for  some  time  in 
the  car,  and  whether  such  confinement  would 
necessarily  result  in  Injury,  are  questions  of  fact 
for  the  Jury,  and  evidence  that  it  was  custom- 
ary to  keep  horses  upon  plank  floors  in  that 
locality,  and  that  it  was  impracticable  to  keep 
them  upon  earth  floors,  Is  admissible  In  an  ac- 
tion for  damages  therefor.  Moses  v.  Port 
Townsend  Southern  R.  Co.  5  Wash.  695. 

IV.  Bifect  of  contrihutory  negligence. 

Contributory  negligence  of  a  shipper  which 
will  relieve  a  railway  company  from  liability 
for  making  defective  pens  cannot  be  founded  up- 
on his  knowledge  o£  their  unfitness.  Galveston, 
H.  ft  S.  A.  R.  Co.  V.  Jackson  (Tex.  Civ.  App.) 
87  S.  W.  256. 

A  railroad  company  cannot  absolve  itself 
from  its  statutory  duty  to  keep  suitable  pens 
for  the  shipment  of  cattle  by  showing  that  they 
were  so  badly  kept  or  constructed  as  to  make 
It  contributory  negligence  upon  the  part  of  the 
shipper  to  us^  them  Gulf,  C.  ft  S.  F.  R.  Co.  v. 
Trawick,  80  Tex.  270. 

And  knowledge  of  the  unsafe  condition  of  an 
apron  or  platform  connecting  a  stock  chute 
with  a  stock  car  into  which  cattle  are  being 
driven  by  a  shipper  in  the  exercise  of  due  care 
will  not  prevent  him  from  recovering  for  in- 
juries received  from  a  defect  by  reason  of 
which  the  apron  gave  way  and  he  was  precipi- 
tated against  the  side  of  the  car  and  was  in- 
jured. White  V.  Cincinnati.  N.  O.  ft  T.  P.  R. 
Co.  89  Ky.  478,  7  L.  R.  A.  44. 

The  obligation  to  provide  a  safe  mode  of  de- 
livering stock  transported  rests  with  the  rail- 
road company,  and  If  the  company  by  its  agent 
require  a  shipper's  agent  to  remove  a  horse 
from  a  car  on  a  dangerous  platform, — one  not 
ordinarily  safe  for  the  delivery  of  stock, — ^and 
the  horse  is  injured  thereby,  the  company  is  re- 
44  L.  R.  A. 


sponsible  though  the  agent  of  the  owner  may 
have  been  apprised  of  the  danger.  Owen  v. 
Louisville  ft  N.  R.  Co.  87  Ky.  626. 

And  a  shipper  of  hogs  and  cattle  who  is  dam- 
aged because  of  the  icy  condition  of  a  chute 
furnished  by  a  railroad  company  for  the  purpose 
of  loading  his  stock  does  not  lay  himself  open 
to  the  charge  of  contributory  negligence  in 
falling  to  put  ashes  or  sand  on  the  floor  of  the 
chute,  as  the  duty  to  furnish  a  safe  means  of 
loading  rested  with  the  railroad  company, 
though  he  might  be  guilty  of  contributory  neg- 
ligence If  he  used  a  means  of  loading  so  glar- 
lB|^y  dangerous  as  to  make  It  reasonably  cer- 
tdin  that  injury  would  result.  Kincaid  v. 
Kansas  City,  C.  ft  S.  R.  Co.  62  Mo.  App.  865. 

So,  the  act  of  a  shipper  of  a  horse  in  going 
into  the  stock  pen  and  leading  the  horse  up  the 
chute  and  into  the  car,  unassisted  by  any 
agent  or  employee  of  the  railway  company,  will 
not  relieve  the  company  from  liability  for 
Injuries  to  the  horse  due  to  the  fact  that  the 
chute  was  In  a  rotten  and  defective  condition. 
McCul lough  V.  Wabash  Western  R.  Co.  34  Mo. 
App.  23. 

And  the  act  of  an  owner  of  cattle  in  opening 
cattle  pens  of  a  carrier  and  permitting  the  cat- 
tle to  escape  will  not  relieve  the  carrier  from 
liablUty  for  damages  due  to  a  failure  to  provide 
sufllclent  pens,  where  it  has  refused  his  request 
to  obtain  the  pens  of  another  company  which 
are  sufficient,  and  crowded  them  Into  small  pens, 
where  they  are  trampling  each  other  to  death. 
Gulf,  C.  ft  S.  F.  R.  Co.  V.  York.  2  Tex.  App.  Civ. 
Cas.  (Willson)  (  813,  p.  718. 

And  an  instruction  In  an  action  against  a 
carrier  for  damage  to  a  shipment  of  mules,  that 
If  the  owner  could  have  procured  the  feeding, 
watering,  and  resting  of  the  mules,  and  thereby 
saved  himself  from  damage  which  ensued  from 
a  failure  to  provide  pens,  he  could  not  recover 
therefor,  is  properly  refused  as  Imposing  a  duty 
on  the  plaintiff  which  devolved  upon  the  defend- 
ant. Dunn  V.  Hannibal  ft  St.  J.  R.  Co.  68  Mo. 
268. 

It  has  been  held,  however,  that  the  question 
whether  a  shipper  of  a  horse  was  guilty  of  con- 
tributory negligence  which  would  prevent  his 
recovery  for  injuries  to  the  horse  resulting  from 
a  fall  from  a  platform  supplied  by  the  railroad 
company  for  the  purpose  of  loading  the  horse 
Is  one  of  fact  for  the  Jury  to  determine  from 
all  the  facts  of  the  case,  though  the  fact  that 
the  platform  was  dangerous  may  have  been 
known  to  the  shipper  and  be  himself  did  the 
loading.  Gulf.  C.  ft  S.  F.  R.  Co.  v.  Wood  (Tex. 
Civ.  App.)  30  S.  W.  715. 

So,  an  answer  In  an  action  against  a  railroad 
company  for  supplying  a  shipper  of  a  horse 
with  a  defective  chute  or  platform  upon  which 
the  horse  was  required  to  walk  In  leaving  the 
car.  whereby  he  was  Injured,  alleging  that  in 
taking  the  horse  from  the  car  the  plaintifTs 
agents  by  their  negligence  and  by  reason  of  the 
wlldness  and  unrullness  of  the  horse  suffered 
him  to  Jerk,  rear,  and  fall,  but  that  he  was  not 
hurt  or  otherwise  injured,  not  alleging  that  but 
for  such  negligence  he  would  not  have  fallen, 
does  not  set  up  contributory  negligence  so  as 
to  render  a  reply  necessary.  Owen  v.  Louis- 
ville ft  N.  R.  Co.  87  Ky.  626. 

And  evidence  in  an  action  by  a  shipper  of 
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injury  or  loes  caused  by  its  own  neglect. 
Va.  Code,  §  1296;  Virginia  d  T.  R.Oo.y. Say- 
erg,  26  Gratt.  328.  See  also  Clarke  v.  Roch- 
ester d  S.  R.  Co,  67  Am.  Dec.  205,  and  the 
valuable  note  Uiereto,  14  N.  Y.  570. 

It  was  further  claimed  that  even  if  it  was 
negligence  in  the  railroad  c<Hnpany  to  permit 


the  salt  water  to  be  in  the  pen  which  it  had 
provided  to  enable  shippers  of  live  stock  to 
load  their  stock  in  its  cars,  and  the  only 
means  which  it  had  furnished  for  that  pur- 
pose, vet  that  the  plaintiffs  were  guilty  of 
contributory  negligence  in  allowing  the 
lambs  to  get  to  the  water  while  being  loaded. 


stock  against  a  railroad  company  for  an  Injury 
caused  by  defective  stock  pens,  showing  that 
the  shipper  thought  the  pens  not  thoroughly  se- 
cure, bat  that  the  railroad  company  through  its 
agent  was  present  and  pointed  out  the  pens  as 
the  place  for  the  reception  of  the  stock,  does 
not  Justify  a  demurrer  to  the  evidence  on  the 
grooDd  that  his  knowledge  of  their  Insecurity 
should  prevent  a  recovery :  it  is  at  most  a  ques- 
tion for  the  Jury.  Mason  v.  Missouri  P.  R. 
Co.  25  Mo.  App.  473. 

So,  the  question  whether  an  injury  to  a  horse 
during  transportation  was  caused  by  reason  of 
the  failure  of  the  railroad  company  to  provide 
suitable  and  safe  facilities  for  unloading  the 
horse,  or  whether  the  facilities  for  unloading 
were  suitable  and  the  Injury  was  caused  by  the 
contributory  negligence  of  the  owner  which 
would  prevent  a  recovery,  is  a  question  to  l>e 
tried  upon  the  merits  of  the  case,  and  not  upon 
a  plea  to  the  Jurisdiction  of  the  court.  Chesa- 
peake ft  O.  R.  Co.  V.  American  Exch.  Bank,  92 
Va.  496,  44  L.  R.  A.  — . 

y.  Relief  from  liaJHUty  by  contraot. 

Thoogh  a  contract  between  a  railroad  com- 
pany and  a  shipper  by  which  the  shipper  under- 
takes to  load,  feed,  water,  and  unload  his  stock 
at  his  own  risk  and  expense  may  be  valid  and 
binding,  it  is  the  duty  of  the  railroad  company 
to  provide  suitable  and  safe  facilities  for  load- 
ing and  unloading  and  for  watering  and  feed- 
ing, a  failure  to  perform  which  is  negligence, 
against  liability  for  which  It  cannot  contract. 
Chesapeake  &  O.  R.  Co.  v.  American  Exch.  Bank, 
«2  Va.  496.  44  L.  R.  A.  — . 

And  a  stipulation  in  a  contract  for  transpor- 
tation of  a  horse  that  the  shipper  should  unload 
it  does  not  relieve  the  railroad  company  from 
liability  for  an  Injury  to  the  horse  while  the 
shipper's  agent  was  unloading  it,  resulting  from 
the  use  of  a  dangerous 'platform  supplied  him 
by  the  company.  Owen  v.  Louisville  &  N.  R. 
Co.  87  Ky.  626. 

And  a  railroad  company  receiving  a 'number 
of  cattle  upon  Its  cars  for  transportation,  which 
started  them  and  took  them  a  part  of  the  dis- 
tance and  then  had  the  cars  containing  them 
detached  from  the  train  and  placed  upon  a  side 
track  where  the  cattle  could  neither  be  fed  nor 
watered  nor  unloaded  with  safety,  where  they 
were  detained  for  three  or  four  days,  and 
several  of  the  animals  perished  from  hunger  and 
the  inclemency  of  the  weather,  and  they  were 
greatly  reduced  in  flesh  and  weakened,  is  liable 
for  the  damages  thereby  caused,  though  the  car- 
riage was  under  a  soeclal  contract  by  which  the 
owners  undertook  all  risk  of  loss,  Injury,  dam- 
age, and  other  contingencies  In  loading,  unload- 
ing, conveyance,  and  otherwise.  Eeeney  v. 
«rand  Trunk  R.  Co.  69  Barb.  104. 

So,  where  a  shipper  of  a  horse  and  a  railroad 
company  make  a  verbal  contract  for  the  trans- 
portation of  the  horse,  and  he  Is  directed  as  to 
the  place  and  means  of  placing  the  animal  in 
the  car,  and  follows  such  direction,  and  the 
horse  Is  Injured  by  reason  of  a  defective  chute 
leading  from  the  stockpen  to  the  car,  and  the 
shipper  then  abandons  the  shipment  but  after- 
wards enters  into  new  negotiations  and  ships 
the  horse  'n  a  car  from  another  place,  where- 
npon  a  written  contract  is  entered  Into,  making 
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no  mention  of  a  release  of  the  damages  already 
sustained,  such  written  contract  does  not  re- 
lieve the  railroad  company  from  responsibility 
for  such  Injury,  and  Is  Inadmissible  In  evidence 
In  an  action  therefor.  McCul lough  v.  Wabash 
Western  R.  Co.  34  Mo.  App.  23. 

And  a  bill  of  lading  of  cattle  shipped,  given 
to  the  shipper  after  the  time  when  the  cattle 
escaped  from  the  pen  of  the  railroad  company 
and  were  injured  thereby.  In  which  the  shipper 
waives  any  and  all  causes  of  action  for  dam- 
ages which  have  accrued  to  him  by  any  written 
or  verbal  contract  prior  to  the  execution  there- 
of. Is  inadmissible  In  evidence  In  an  action  for 
such  injury,  where  the  answer  was  a  general  de- 
nial as,  under  It,  the  defendant  could  not  be  al- 
lowed to  make  a  defense  of  confession  and 
avoidance.  Cooke  v.  Kansas  City,  Ft.  S.  &  M. 
R.  Co.  57  Mo.  App.  471. 

And  a  condition  In  n  contract  for  the  trans- 
portation of  cattle  by  which  the  owner  under- 
takes all  risks  of  loading,  unloading,  and  car- 
riage, whether  arising  from  negligence  or  de- 
fault of  the  company  or  its  servants  or  from 
defect  or  Imperfection  in  the  station,  platform, 
or  other  places  of  loading  and  unloading,  or 
from  any  cause  whatsoever,  Is  unreasonable  and 
invalid,  and  will  not  relieve  the  company  from 
liability  for  a  loss  due  to  the  fact  that  the 
place  at  which  the  cattle  were  removed  was  at 
a  siding,  wholly  unprotected  by  fences  or  other- 
wise from  the  line,  and  only  capable  of  accom- 
modating one  truck  at  a  time,  and  while  the 
second  truck  was  being  unloaded  the  cattle, 
which  had  been  removed  from  the  first,  strayed 
on  the  line  and  some  of  them  were  killed  by  a 
passing  train.  Rooth  v.  North  Eastern  R.  Co. 
L.  R.  2  Exch.  173,  36  L.  J.  Exch.  N.  S.  «3,  15 
L.  T.  N.  S.  624.  15  Week.  Rep.  695. 

•  In  the  above  case,  Roberts  v.  Great  Western 
R.  Co.  4  C.  B.  N.  S.  506,  4  Jur.  N.  S.  1240,  27 
L.  J.  C.  P.  N.  8.  266,  Bupra,  III.  was  dis- 
tinguished upon  the  ground  that  in  that  case 
It  was  merely  held  that  the  company  was  un- 
der no  absolute  obligation  to  fence  Its  premises 
from  the  line  in  order  to  protect  animals  under 
its  customers*  exclusive  control. 

The  presence  of  a  servant  of  a  shipper  who 
accompanies  cattle,  riding  on  a  free  pass,  does 
not  exempt  the  carrier  from  responsibility  for 
an  Injury  to  the  cattle  resulting  from  their  be- 
ing placed  in  improper  sheds  and  yards  where 
some  were  frozen  and  some  died,  where  there 
was  no  contract  between  the  parties  that  the 
pass  shall  relieve  the  carrier  from  its  common- 
law  liability.  Feinberg  v.  Delaware,  L.  &  W. 
R.  Co.  52  N.  J.  L.  451. 

VI.  Compensation. 

A  carrier  of  live  stock  cannot  make  a  special 
charge  for  merely  receiving  or  delivering  It 
In  and  through  stockyards  provided  by  Itself, 
and  It  cannot  Invest  another  corporation  with 
authority  to  Impose  burdens  of  that  kind  upon 
shippers  and  consignees.  Covington  Stock- 
Yards  Co.  v.  Keith.  139  U.  S.  128.  35  L.  ed.  73. 

And  the  legal  duty  of  a  carrier  of  live  stock 
Is  not  fully  discharged  by  receiving  and  dis- 
charging live  stock  at  yards  access  to  which 
must  be  purchased.  Keith  v.  Kentucky  C.  R. 
Co.  1  Inters.  Com.  Rep.  601. 

Where  delivery  of  live  stock  Is  to  be  made  at 


396 


ViRGmiA  Supreme  Court  of  Appeals. 


JUI.T. 


and  they  cannot  recover.  The  evidence  sat- 
isfactorily establishes  the  negligence  of  the 
railroad  company,  and  that  the  lose  sus- 
tained by  the  plaintifTs  was  due  to  such  neg- 
ligence. Contributory  negligence,  to  defeat 
a  recovery,  must  be  satisfactorily  and  affirm- 
atively shown.  Unless  it  appear  from  the 
plaintiff's  evidence,  it  devolves  on  the  de- 
fendant to  prove  it.  Contributory  negligence 
on  the  part  of  the  plaintiffs  nowhere  appears. 
There  is  no  evidence  whatever  that  they  knew 
of  the  existence  of  salt  water  in  the  loading 
pen,  and  it  is  not  even  pretended  that  they 
nad  any  actual  knowledge  of  it,  but  it  is 
claimed  that  the  men  who  brought  the  lambs 
to  the  station  became  aware  of  it.  This  is 
true,  and  the  evidence  shows  also  that  they 
used  every  effort  to  prevent  the  lambs  from 
drinking  the  water.  The  fact  that  they 
learned  of  the  presence  of  the  salt  water  in 


the  pen  does  not  fix  contributory  negligence 
upon  the  plaintiffs.  The  men  who  delivered 
the  lambs  at  the  station,  and  put  them  in 
the  cars,  were  not  the  employees  of  the  plain- 
tiff. They  were  the  persons  from  whom 
Harman  i  Crockett  haa  bought  the  stock  to 
be  delivered  to  the  railroad  for  shipment.  In 
making  the  delivery,  they  were  in  no  -cnse 
the  agents  of  the  plaintiffs.  They  were 
simply  fulfilling  their  parts  of  the  contract 
of  sale.  Therefore,  their  knowledge  was  not 
the  knowledge  of  the  plaintiffs,  and  t'ould 
not  be  imputed  to  them.  The  doctrine  of 
constructive  notice  by  agency  does  not  apply. 
The  defense  of  contributory  negligence  is  not 
suc^tained. 

On  the  trial  the  jury  found  a  verdict  in 
favor  of  the  plaintiffs  for  $742,  with  interest 
thereon  from  June  17,  1891.  The  defendant 
company  moved  the  court  to  ^et  aside  the 


a  place  at  a  point  away  from  the  carrier's  line, 
however,  and  by  means  of  a  track  not  owned 
or  possessed  by  the  carrier,  the  printed  schedule 
of  such  carrier  showing  In  two  Items  the  com- 
pensation exacted  for  the  haul  and  that  exacted 
for  the  transfer  to  the  point  of  delivery,  the 
theory  that  a  carrier  Is  bound  by  law  to  un- 
load freight  at  a  station  on  Its  own  line  does 
not  prevent  the  carrier  separating?  the  charge 
for  loading  and  hauling  upon  its  line  from  Its 
charge  for  transx>ortlng  from  Its  line  to  a 
specified  point  away  from  Its  line.  Walker  v. 
Keenan.  34  U.  S.  App.  601,  73  Fed.  Rep.  765, 
19  C.  C.  A.  668. 

And  carriers  need  not  move  cattle  from  their 
lines  of  road  over  the  tracks  of  stockyard  com- 
panies to  stockyards  belonging  to  such 
companies  without  compensation  other  than 
their  charges  for  hauling  to  points  on  their 
respective  lines.     Fbid. 

And  the  compensation  for  t- •  'vnrtln?  live 
stock  may  be  apportioned  so  that  a  part  may 
pay  for  the  loading  and  hauling  and  another 
part  for  the  unloading  and  the  care  of  the 
animals  pending  delivery.     Ibid. 

YII.  DUoriminaHon. 

Where  two  stockyards  are  contiguous  and 
both  connected  with  a  railroad  by  suitable 
switches,  and  a  railroad  can  receive  stock  from 
and  deliver  It  to  the  one  as  easily  as  the  other. 
It  cannot  discriminate  between  them  and  Insist 
upon  the  delivery  of  stock  In  one  yard  where  it 
Is  consigned  to  the  other.  McCoy  v.  Cincin- 
nati, I.  St.  L.  &  C.  R.  Co.  13  Fed.  Rep.  8. 

And  a  railroad  Is  not  Justified  by  the  plea  of 
public  convenience  In  making  the  yards  of  one 
stockyard  company  their  exclusive  stockyard 
depot  at  a  particular  place,  thus  enabling  that 
stockyard  company  to  exact  payment  of  those 
who  were  not  Its  customers  for  the  privilege  of 
passing  stock  to  and  from  the  cars,  where  there 
are  yards  owned  by  other  persons  near  to  and 
on  the  same  switch  where  the  public  might  be 
suitably  served  at  lower  rates.  Keith  v.  Ken- 
tucky C.  R.  Co.  1  Inters.  Com.  Rep.  601. 

YIII.  Matiera   of  procedure. 

A  cause  of  action  for  damages  for  injury  to 
a  horse  caused  by  being  crowded  or  pushed  off 
of  a  narrow  platform  over  which  it  was  passing 
In  being  unloaded  is  within  the  Jurisdiction  of 
the  proper  court  in  the  city  or  county  In  which 
the  Injury  occurred.  Chesapeake  &  O.  R.  Co.  v. 
American  Bzch.  Bank,  92  Va.  496,  44  L.  R.  A. 

A  complaint  In  an  action  against  a  railroad 
44  L.  R.  A. 


company  by  a  shipper  alleging  that  the  company 
violated  its  contract  and  committed  a  wrong  Id 
refusing  to  receive  and  carry  cattle  is  Insuffi- 
cient where  the  gravamen  of  the  action  Is  the 
failure  of  the  company  to  maintain  and  keep  in 
repair  proper  ways  and  means  for  loading  the 
cattle  Into  the  cars.  Louisville,  N.  A.  &  C.  R. 
Co.  V.  Godman.  104  Tnd.  490. 

And  a  complaint  m  an  action  against  a  com- 
mon carrier  to  which  a  horse  had  been  delivered 
for  transportation,  alleging  negligence  in  Its 
care  while  in  transit  and  also  after  It  bad  ar- 
rived at  Its  destlnstlon  while  remaining  in  a 
stable  in  which  it  was  placed  by  the  carrier  in 
its  custody  as  warehouseman,  alleges  but  one 
cause  of  action.  Armstrong  v.  Chicago,  M.  dc 
8t.  P.  R.  Co.  46  Minn.  85. 

So,  evidence  of  the  condition  of  mules  when 
taken  off  of  cars  after  transportation,  and  their 
value  In  that  condition,  and  also  In  a  sound  con- 
dition, Is  admissible  In  an  action  for  damages 
against  the  carrier,  where  It  Is  claimed  that  the 
Injury  sustained  was  In  consequence  of  the  fact 
that  they  had  been  left  standing  in  the  cars  at 
the  station  in  cold,  stormy  weather,  for  about 
twenty-four  Hours  without  water  or  food,  and 
they  could  not  be  unloaded,  fed,  or  watered  be- 
cause the  cars  containing  them  were  left  on  the 
spur  track  200  feet  from  the  chute  of  the  stock 
pens.  Dunn  v.  Hannibal  &  St.  J.  R.  Co.  68  Mo. 
268. 

And  a  witness  to  whose  competency  no  ob- 
jection is  made  may  testify  in  an  action  against 
a  railroad  company  for  negligently  putting  a 
horse  after  transportation  into  an  unsuitable 
and  unsafe  stable  whereby  she  was  injured. 
as  to  whether  the  stable  was  of  the  character 
In  which  farmers  and  others  in  the  neighborhood 
were  accustomed  to  keep  horses  and  cattle. 
Armstrong  v.  Chicago,  M.  &  St.  P.  R.  Co.  4& 
Minn.  85. 

And  a  farmer  brought  up  on  a  farm  in  this 
country,  who  is  acquainted  with  the  stable  lo 
question  and  with  stables  In  which  the  people 
of  the  country  usually  keep  their  horses,  and  to 
whose  competency  as  a  witness  no  objection  Is 
made,  may  be  asked  in  such  an  action  if  In  his 
judgment  such  stable  Is  a  suitable  place  In 
which  to  put  her.     Ibid. 

And  experienced  farmers,  cattle  dealers,  ven- 
dors, or  traders  are  competent  witnesses  In  an 
action  by  a  shipper  against  a  railroad  company 
for  negligence  In  maintaining  a  weak,  rotten, 
and  defective  cattle  pen,  by  reason  of  which  hiv 
cattle  escaped,  to  testify  as  to  the  effect  of  the 
escape,  stampeding,  overheating,  etc.,  upon  fat 
cattle.  Cooke  v.  Kansas  City,  Ft.  S.  &  M.  B. 
C.  67  Mo.  App.  471.  F.  H.  B. 
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verdict^  but  the  court  refused  to  do  f-o,  and 
gave  judgment  thereon.  It  was  proved  that 
the  lambs  would  average  about  seventj-seven 
pounds  each,  and  that  they  were  worth  in 
the  New  York  market — the  place  where  they 
were  to  be  sold — from  1^/^  to  8  cents  per 
pound.  One  hundred  and  forty-seven  died 
before  they  could  be  gotten  to  market.  It 
is  an  easy  calculation  to  show  that,  exclu- 
sive of  any  compensation  for  those  that 
were  sold  as  "sick  iambs,"  the  amount  of  the 
verdict  of  the  jury  was  rather  below  than 
above  the  actual  damages  sustained  by  the 
defendants  in  error.  And  the  evidence  was 
ample  to  sustain  the  charge  of  the  plaintiffs 
in  the  suit  that  the  loss  that  they  had  sus- 
tained was  due  to  the  negligence  of  the  rail- 
road company.  The  couH  rightly  overruled 
the  motion  for  a  new  trial. 

There  is  no  error  in  the  fudgment  appealed 
from,  and  the  same  must  he  affirmed. 


,  J.,  having  been  of  counsel,  did 


not  sit. 


SOUTHERN  RAILWAY  COMPANY,  Appt., 

V. 

FRANKLIN    Sl     PIITSYLVANIA     RAIL- 
ROAD COMPANY. 


( 


.Va.. 


) 


1.  Tlie  obllffatlon  of  tbe  lessee  of  a 
railroad  to  maintain  and  operate  tlte 
road  durlnff  tlte  term  of  tlie  lease  Is  a 

necessary  implication,  where  the  road  was 
built  with  the  aid  of  county  subscriptions  to 
give  railroad  connection  to  the  county  seat 
and  with  the  expectation  of  making  the  lease, 
while  the  lease  provides  for  equipping  the 
road  as  may  be  necessary  to  Its  use  and  en- 
joyment, and  that  the  receipts  shall  be  ap- 
plied to  the  annual  expenses  of* running  the 
road  and  keeping  It  In  repair,  then  to  reim- 
burse the  lessee  for  the  annual  rent,  etc..  al- 
though there  Is  no  express  covenant  requiring 
the  operation  of  the  road. 

8.  ESqvlty  may  compel  tlte  continued 
operation  of  a  leased  railroad  during 
the  term  of  the  lease  by  a  mandatory  Injunc- 
tion, which  Is  in  fact  a  decree  of  specific  per- 
formance, as  the  remedy  at  law  would  be 
neither  complete  nor  adequate. 

8.  Hardsliip  will  not  prevent  speelflo 
perforntance  of  a  contract  which  was  fair- 
ly and  Justly  made,  when  It  results  from  mis- 
calculation or  from  contingencies  which 
might  have  been  foreseen,  and  for  which  the 
complainant  Is  not  In  fault. 

4.  A  Aeeree  for  tbe  eontinnons  opera- 
tion of  a  leased  railroad  as  It  was  then 
operated  is  not  objectionable  as  disregarding 
the  exigencies  that  may  arise,  when  the  ex- 
isting train  service  Is  such  as  the  lessee  has 
for  several  years  deemed  proper  and  neces- 
sary. 

Not*. — For  specific  performance  of  duty  of 
lessee  to  operate  railroad,  see  also  Schmidt  v. 
Louisville  &  N.  R.  Co.  (Ky.)  38  L.  R.  A.  809, 
and  note. 

For  mandamus  to  compel  operation  of  rail- 
road, see  State,  Little,  v.  Dodge  City,  M.  &  T. 
B.  Co.  (Kan.)  24  L.  R.  A.  564,  and  note;  also 
State,  Kellogg,  v.  Missouri  P.  B.  Co.  (Kan.) 
29  li.  R  A  444. 
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6.  A  decree  reqnlrinff  tlie  operation  of 
a  leased  railroad  may  inclnde  a 
branch  load  owned  by  the  lessee,  which  is 
essential  to  the  operation  of  the  other. 

iKetth,  P.,  dissents.) 
(Febniary  2,  1899.) 

APPEAL  by  defendant  from  a  decree  of 
the  Circuit  Court  for  Franklin  County 
in  favor  of  complainant  in  a  suit  brought  to 
compel  defendant  to  operate  complainant's 
road  in  alleged  accordance  with  the  terms 
of  a  lease.     Affirmed  with  amendments. 

The  facts  are  stated  in  the  opinion. 

Messrs. 'BlsickloTdt  Horsley,  A  Blaok-^ 
ford,  for  appellant: 

The  court  clearly  did  not  have  jurisdic- 
tion to  grant  the  relief  prayed  for  and  to 
make  sucn  an  order  as  that  contained  in  the 
final  decree. 

The  court  could  not  cause  the  contract  to 
be  excuted  through  the  instrumentalities 
of  the  court.  This  court,  if  it  undertakes 
this  labor,  must  take  a  new  departure  in 
equity  practice  and  jurisdiction,  and  over- 
ride fon^-established  doctrines  of  courts  and 
text  writers. 

Bech  V.  Allison,  56  N.  Y.  366,  15  Am.  Rep. 
433;  Atlanta  d  W.  P.  R.  Co.  v.  Speer,  32  Ga. 
550,  79  Am.  Dec.  305 ;  Pom.  Contr.  2d  ed.  § 
312;  Richmond  v.  Dubuque  d  8.  C.  R.  Co. 
33  Iowa,  423 ;  Texas  d  P.  R.  Co.  v.  Marshall^ 
136  U.  S.  393,  34  L.  ed.  385 ;  Ross  v.  Union 
P.  R.  Co.  Woolw.  26;  Hoard  v.  Chesapeake 
d  0.  R.  Co.  123  U.  S.  226,  31  L.  ed  132; 
Campbell  v.  Rust,  85  Va.  653;  Etoing  v. 
Litchfield,  91  Va.  579. 

If  neither  the  plaintiff  nor  the  public  has 
a  right  to  require  it  to  operate  this  road, 
then  the  two  together  cannot  require  it,  and 
the  public  is  not  a  party  to  this  suit. 

when  the  law  itself  contemplates  that  it 
may  be  necessary  for  a  road  to  oe  abandoned, 
and  provides  that  when  it  is  abandoned  the 
right  of  the  public  is  simply  to  vacate  the 
power  of  the  corporation  to  use  that  which 
it  has  abandoned,  there  can  be  no  right  in 
the  public  by  bill  in  equity  or  otherwise  to 
compel  specific  performance  by  the  corpora- 
tion. 

People  V.  Albany  d  V,  R.  Co.  24  N.  Y. 
261,  82  Am.  Dec.  295;  Sherwood  v.  Atlantic 
d  D.  R.  Co.  94  Va.  291 ;  Collins  v.  Sutton, 
94  Va.  127. 

The  plaintiff  devested  of  the  desires  and 
convenience  of  those  living  adjacent  to  the 
read,  but  who  are  incapable  of  maintaining 
the  load,  has  no  right  to  the  intciicrence  of 
a  court  of  eauity. 

The  hardship  which  would  be  imposed  on 
the  defendant  m  requiring  it  to  use  its  rev- 
enues from  other  sources  in  operating  the 
road  which  it  never  covenanted  to  operate, 
at  enormous  loss,  is  sufficient  in  itself  to  de- 
ter the  court  in  decreeing  specific  execution. 

Pom.  Contr.  §  186;  Willard  v.  Tayloe,  8 
Wall.  657,  19  L.  ed.  501;  London  v.  Nash, 
3  Atk.  512;   Booten  v.  Scheffer,  21   Gratt. 

407. 

Unless  a  charter  positively  requires  a 
railroad  company  to  operate  its  road,  the 
court  should  put  no  construction  which 
would  impose  such  an  obligation 
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Com.  V.  Fitchhurg  R.  Co.  12  Gray,  180; 
ShervDOod  v.  Atlantic  d  D.  R,  Co.  94  Va.  291. 
Mr,  Eppa  Hnnton,  Jr.,  also  for  appel- 
lant: 

In  construing  this  contract  "regard  should 
be  had  to  the  intention  of  the  parties  con- 
tracting, and  such  intention  should  be  given 
effect  To  arrive  at  this  intention  reeard  is 
to  be  had  to  the  situation  of  the  parties,  the 
subject-matter  of  the  a^reemeot,  the  object 
\Tliich  the  parties  had  m  view  at  the  time 
and  intend^  to  accomplish." 
Young  v.  Ellis,  91  Va.  SOI. 
The  reason  of  the  lease  was  to  induce  the 
appellant  to  become  responaible  for  the 
b.^nds,  and  to  give  it  security  for  the  money 
paid  by  it. 

This  and  this  alone  brought  about  tihis 
contract. 

Can  it  be  imagined  thai  this  lease  would 
have  been  approved  and  ratified  by  the 
learned  judge  of  the  circuit  court  of  Alex- 
andria in  the  case  of  Graham  v.  Washington 
City,  V.  M.  d  a.  R.  Co.  if  it  had  provided 
for  the  continuous  operation  of  this  road  at 
a  ruinous  loss  to  the  property  which  was 
then  under  his  protecting  care? 

Delaware  d  E.  Canal  Co.  v.  Pennsylvania 
Coal  Co.  8  Wall.  276,  lU  L.  ed.  ZAd.Aspdin 
V.  Aiistin,  6  Q.  B.  671;  Maryland  v.  Balti- 
more d  0.  R.  Co.  22  Wall.  Ill,  22  L.  ed.  714. 
A  mandamus  will  never  be  awarded  un- 
less the  right  to  have  the  thing  done  which 
is  sought  IS  clearly  established. 

Northern  P.  R.  Co.  v.  Washington  Terri- 
tory, Dustin,  142  U.  S.  492,  36  L.  ed.  1092. 
It  cannot  be  maintained  that  the  covenant 
for  continuous  operation    is    clearly  estab- 
liehed. 

A  construction  should  be  avoided  if  it  can 
be  done  consistently  with  the  terms  of  the 
agreement  which  would  be  unreasonable  or 
unequal,  and  that  construction  which  is 
most  obviously  just  is  to  be  favored  as  most 
in  accordance  with  the  presumed  intention 
of  the  parties. 

Young  v.  Ellis,  91  Va.  301. 
Enforcement  of  contracts  may  be  inter- 
fered with  and  prevented  by  subsequent  un- 
foreseen events,  which  introduce  a  sufficient 
element  of  inequality,  unfairness,  or  hard- 
ship. 

Pom.  Spec.  Perf.  2d  ed,  §  178,  p.  249. 
In  an  action  at  law,  where  there  has  been 
an    entire    breach    of    the    contract,    com- 
pensation may  be  recovered  at  once  for  the 
whole  loss. 

James  v.  Kibler,  94  Va.  173. 
Courts  will  not  grant  the    extraordinary 
remedy  of  mandamus  where  to  do  so  would 
be  fruitless  and  unavailing. 

2  Spelling,  Extraordinary  Relief,  §  1377; 
Strasburg  v.  Winchester  d  8.  R.  Co.  94  Va. 
€48. 

l*erformance  of  this  contract  involves 
pkill,  personal  labor,  and  cultivated  judg- 
ment. 

Campbell  v.  Rust,  85  Va.  665;  Atlanta  d 
W.  P.  R.  Co.  V.  Speer,  32  Ga.  650,  79  Am. 
Dec.  305 ;  Texas  d  P.  R.  Co.  v.  Marshall,  135 
U.  S.  393,  34  L.  ed.  385 ;  Pom.  Contr.  2d  ed. 
%  312. 

A  mandatory  injunction  is  granted  with 
44  L.  R.  A. 


extreme  caution,  and  ordinarily  is  restricted 
to  cases  where  a  court  of  law  cannot  grant 
adequate  relief,  or  where  full  compensation 
cannot  be  made  in  damages. 

10  Am.  &  Eng.  Enc.  Law,  p.  789;  Rut- 
land Marble  Co.  v.  Ripley,  10  Wall.  339,  19 
L  ed.  955;  Wheatley  v.  Westminster  Brym- 
bo  Coal  d  C.  Co.  L.  R.  9  Eq.  538 ;  Stames  v. 
Newsom,  1  Tenn.  Ch.  239;  Blanchard  v.  De- 
trot*,  L.  d  L.  M,  R.  Co.  31  Mich.  44,  18  Am. 
Rep.  142;  Atlanta  d  W.  P.  R.  Co.  v.  Bpeer, 
32  Ga.  650,  79  Am.  Dec  305;  Fothergill  v. 
Rowland,  L.  R.  17  Eq.  132;  Buck  v.  Smith, 
29  Mich.  166,  18  Am.  Rep.  84;  Powell  Dv^- 
fryn  Steam  Coal  Co.  v.  faff  Vale  R.  Co.  L. 
R.  9  Oh.  331;  Port  Clinton  R.  Co.  v.  Cleve- 
land d  T.  R.  Co.  13  Ohio  St  644;  Blackett 
V.  Bates,  L.  R.  1  Ch.  117;  People  v.  Albany 
d  V.  R.  Co.  24  N.  Y.  267,  82  Am.  Dec.  295 ; 
Union  P.  R,  Co.  v.  Hall,  91  U.  S.  343,  23  L. 
o6.  428;  McCann  v.  South  Nashville  Street 
R.  Co.  2  Tenn.  Ch,  773. 

Messrs.  Phlegar  &  Johiisoiit  for  ap- 
pellees : 

The  practical  construction,  for  three  years, 
shows  what  the  business  required  and  what 
the  lessee  considered  its  duty  under  the  lease, 
and  the  court  decreed  according  to  appel- 
lant's own  construction  of  the  lease  ana  the 
necessities  of  the  trade.  Surely  less  should 
not  be  required. 

Knopf  V.  Richmond,  F.  d  P.  R.  Co.  85  Va, 
769;  Williams  v.  Tomlin  (Va.)  28  S.  E. 
883;  Pom.  Spec  Perf.  §  23,  p.  30;  Price  v. 
Penzance,  4  Hare,  506. 

Equity  will  enjoin  the  breach  of  a  con- 
tract which  it  cannot  require  to  be  specific- 
ally performed. 

Pom.  Spec.  Perf.  S  24,  p.  31;  Note  to 
Prospect  Park  d  C.  I.  R.  Co.  v.  Coney  Island 
d  B.  R.  Co.  1  Am.  &  Eng.  R.  Cas.  N.  S.  222, 
144  N.  Y.  152,  26  L.  R.  A.  610. 

A  lessee  will  be  restrained  from  breaking 
the  covenants  of  a  lease;  from  committing 
waste;  putting  the  property  to  improper 
use,  etc. 

Pom.  Spec.  Perl  note  to  §  25,  citing  Frank 
V.  Brunnemann,  8  W.  Va.  462;  High,  Inj.f 
434;  Maddox  v.  White,  4  Md.  72,  59  Am. 
Dec.  67. 

The  doctrine  of  ''one  sweeping  decree  em- 
bracing all  time  and  all  instances"  is  not 
now  the  doctrine  of  the  courts,  if  ever  it  was. 

Storer  v.  Cfreat  Western  R.  Co.  2  Younge 
&  C.  Ch.  Cas.  48 ;  Wilson  v.  Fumess  R.  Co. 
I..  R.  9  Eq.  27;  Stuyve^ant  v.  New  York,  11 
Paige,  414 ;  Price  v.  Penzance,  4  Hare,  506 ; 
Colorado  Land  d  W.  Co.  v.  Adams,  5  Colo. 
App.  190;  Joy  v.  St.  Louis,  138  U.  S.  1,  34 
L.  ed.  843;  Prospect  Park  d  C.  I.  R.  Co.  v. 
Coney  Island  d  B.  R.  Co.  144  N,  Y.  152,  26 
L.  R.  A.  610;  Franklin  Teleg.  Co.  v.  Har- 
rison, 145  U.  S.  459,  36  L.  ed.  776;  Union  P. 
R.  Co.  V.  Chicago,  R.  I.  d  P.  R.  Co.  163  U.  S. 
504,  41  L.  ed.  265;  Williamson  v.  Washing- 
ten  City,  V.  M.  d  G.  S.  R.  Co.  33  Gratt.  643 ; 
Schmidt  v.  Louisville  d  N.  R.  Co.  19  Ky.  L. 
Rep.  606,  38  L.  R.  A.  809 ;  Pom.  Spec.  Perf, 
of  Contr.  2d  ed.  §  23. 

Railroads  have  been  built  by  courts. 

Gilbert  v.  Washington  City,  V.  M.  d  G.  8. 
R.  Co.  33  Gratt.  600. 
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Bail  road  leases  have  been  operated  by 
courts. 

Oilhert  v.  Washington  City,  V.  M.  d  O,  B> 
R.  Co.  33  Gratt.  600. 

Tbe  hardships  of  performan<;e  will  not 
f revent  a  decree  for  specific  performance 
where  the  contract  was  fair  when  made,  and 
the  hardship  grew  out  of  subsequent  circum- 
stances, for  which  the  plaintiff  is  not  re- 
sponsible. 

Hale  V.  Wilkinson,  21  Gratt.  87 ;  Rutland 
Marble  Co.  v.  Ripley,  10  Wall.  339,  19  L.  ed. 
S56;  Franklin  Teleg.  Co.  v.  Harrison,  145  U. 
S.  471,  36  L.  ed.  780;  Proepect  Park  d  O,  I, 
R.  Co.  V.  Coney  Island  d  B.  R.  Co.  144  N.  Y. 
152,  26  L.  R.  A.  613;  Pom.  Spec.  Perf.  §  178, 
cote  p.  248 ;  Storer  v.  Great  Western  R.  Co. 
2  Younge  A.  C.  Oh.  Gas.  48. 

The  remedy  at  law  for  this  wrong  is  in- 
sufficient, because  it  is  neither  full  nor  com- 
plete. Tlie  loss  of  traffic,  the  decay  of  build- 
ings and  structures,  the  possible,  if  not  prob- 
Me,  confiscation  of  its  property  and  fran- 
chises, the  daily  and  hourly  breach  of  the 
crmtract  for  seventeen  years,  requiring  a 
flbultiplicity  of  suits,  cannot  be  compensated 
for  in  any  action  for  damages. 

1  Spelling,  Extraordinary  Relief,  S  13,  p. 
16,  notes;  Port  of  Mobile  v.  Louisville  d  N. 
R.  Co.  84  Ala,  115;  Diffendal  v.  Virginia 
Midland  R.  Co.  86  Va.  459. 

Equity  will  protect  a  continuing  ri^iit 
against  hourly  violations  of  interminohte 
duration. 

1  Spelling,  Extraordinary  Relief,  S  775; 
Franklin  Teleg.  Co.  v.  Harrison,  145  U.  S. 
459,  36  L.  ed.  776. 

The  public  interests  are  involved  and  can 
only  be  protected  by  a  court  of  equity. 

1  Spelling,  Extraordinary  Relief,  §  790; 
Barton  y.  Barbour,  104  U.  S.  135,  26  L.  ed. 
677;  Joy  v.  St.. Louis,  138  U.  S.  38,  34  L.  ed. 
«54 ;  Union  P.  R.  Co.  v.  Chicago,  R.  I.  d  P. 
R.  Co.  163  U.  S.  564,  41  L.  ed.  265. 

There  has  been  such  part  performance 
that  justice  can  only  be  aone  by  requiring 
full  performance. 

Pom.  Spec  Perf.  8  23,  p.  30. 

Riely,  J.,  delivered  the  opinion  of  the 
court: 

The  Franklin  k  Pittsylvania  Railroad 
Company  (hereinafter  called  the  ''Frank- 
lin Company'')  was  incorporated  by  an  act 
of  the  general  assembly  of  Virginia  of  March 
12,  1878,  and  authorized  to  construct  a  rail- 
road from  some  point  on  the  main  line  of 
the  Washington  6ity,  Virginia,  Midland,  & 
Great  Southern  Railroad  Company  (herein- 
after called  the  "Midland  CJompany")  or  any 
branch  thereof,  in  the  county  of  Pittsylvan- 
ia, to  Rocky  Mount,  tbe  county  seat  of 
Franklin  county. 

On  September  19,  1878,  it  made  a  lease  of 
its  road,  to  take  effect  when  the  same  was 
-completed,  to  John  S.  Barbour,  receiver,  in 
the  chancery  suit  of  Graham  against  the 
Waahington  City,  Virginia,  Midland,  &, 
Oreot  l&uthern  Railroad  (Dompany,  pending 
in  the  circuit  court  of  the  city  of  Alexandria, 
for  the  term  of  thirty-four  years,  at  the  an- 
nual rental  of  $7,000.  The  lease  was  made 
subject  to  the  ratification  of  the  stockholders 
of  the  Franklin  Company  and  the  approval 
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and  confirmation  of  the  said  court.  It  was 
duly  ratified  by  the  former,  and  approved 
and  confirmed  by  the  latter.  The  road  was 
constructed  and  equipped  by  the  lessor,  and 
delivered  to  the  lessee  on  April  15,  1880, 
from  which  date  the  lease  was  to  run  for 
thirty-four  years. 

The  Southern  Railway  Company  having, 
on  June  18,  1894,  duly  acquired,  by  purchase 
and  conveyance,  the  road  ownea  by  the  Mid- 
land Company  when  the  lease  was  made,  and 
alonff  witA  it  the  lease  to  Barbour,  receiver, 
by  Uke  Franklin  Company,  plainly  mani- 
fested an  intention,  in  the  summer  of  1897, 
to  abandon  and  cease  to  operate  the  leased 
road.  In  anticipation  of  such  action  by  the 
Southern  Railway  Ckwapanv,  and  to  prevent 
the  consequences  that  would  result  from  it, 
the  Franklin  Company  bi  ought  its  suit  in 
equity  in  the  circuit  oourt  of  Franklin 
county,  charging  in  its  bill  that  the  Southern 
Railway  Company  intended  to  abandon  and 
cease  to  operate  under  the  lease  the  road  of 
the  complainant  after  July  1,  1897^  and  ask- 
ing that  it  be  enjoined  and  restrained  from 
doing  so.  The  ^uthern  Railway  Company 
filed  its  answer  to  the  bill,  and  admitted  the 
charge  of  the  complainant 

Is  the  defendant  oom^ny  bound  to  oper- 
ate the  leased  road  durinc  the  term  of  the 
lease,  or  may  it  riehtfrnly  abandon  and 
cease  to  operate  it?  This  is  the  first  ques- 
tion presented  for  our  determina;tion.  Its 
solution  depends  upon  the  provisions  of  the 
lease. 

It  is  conceded  that  an  express  covenant  to 
operate  Uie  road  during  the  term  of  the  lease 
is  not  to  be  found  among  the  provisions 
thereof,  but  the  complainant  in  the  court  be- 
low, which  is  the  appellee  here,  contends 
that  the  obligation  to  operate  the  road 
throughout  the  eatire  term  of  the  lease  is  so 
plainly  contemplated  by  its  provisions  that 
the  law  will  enforce  it  as  an  implied  coven- 
ant, as  fully  as  if  the  obligation  were  ex- 
pressed in  appropriate  woros. 

Necessary  implication  is,  beyond  doubt,  as 
much  a  part  oi  an  instrument  as  if  that 
which  is  so  implied  was  plainly  expressed. 
"Although  the  words  of  a  contract  under 
seal,"  says  Addison  in  his  Treatise  on  Con- 
tracts (vol.  3,  8  1400),  "do  not,  in  them- 
selves, import  any  express  covenant,  yet  the 
law,  in  order  to  promote  good  faith,  and 
make  men  act  up  to  the  spirit,  as  well  as  to 
the  letter,  of  their  engagements,  will  create 
and  supply,  as  a  necessary  result  and  conse- 
quence of  the  contract,  certain  covenants  and 
obligations,  which  bind  the  parties  as  forc- 
ibly and  effectually  as  if  they  had  been  ex- 
pressed in  the  strongest  and  most  explicit 
terms  in  the  deed  itself." 

While  this  is  very  true,  courts  are  never- 
theless justly  prudent  and  careful  in  infer- 
ring covenants  or  promises,  lest  they  make 
the  contract  speak  where  it  was  intended  to 
be  silent,  or  make  it  speak  contrary  to  what, 
as  may  be  gathered  from  the  whole  terras 
and  tenor  of  the  contract,  was  the  intention 
of  the  parties.  If,  however,  it  can  be  plainly 
seen,  from  all  the  provisions  of  the  instru- 
ment taken  together,  that  the  oblijyation  in 
question    was    within    the  contemplation  of 
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the  parties  wh«n  making  their  contract,  or 
is  necessary  to  carry  their  intention  into  ef- 
fect,— in  other  words,  if  it  be  a  necessary  im- 
plication from  the  provisions  of  the  instru- 
ment,— the  law  will  imply  the  obligation  and 
enforce  it. 

Before  proceeding  to  examine  critically 
the  provisions  of  the  lease,  it  is  proper  to  ob- 
serve that  a  court,  in  construing  an  agree- 
ment w^ose  language  leaves  in  doubt  its 
meaning  as  to  the  particular  matter  in  con- 
troversy, in  order  to  ascertain  the  intention 
of  the  parties,  should  have  regard  to  the  oc- 
casion which  gave  rise  to  the  contract,  the 
obvious  design  of  the  parties,  and  the  object 
to  be  attained,  as  well  as  to  the  language  of 
the  instrument  itself,  and  give  the  agree- 
ment that  construction  which  will  effeotuate 
the  real  intent  and  meaning  of  the  parties  as 
thus  ascertained  from  the  entire  instrument 
and  by  reference  to  the  circumstances  attend- 
ing the  making  of  it. 

It  is  apparent  that  a  principal  object  of 
the  incorporators  of  the  Franklin  Company 
was  to  furnish  railroad  facilities  to  the  citi- 
zens of  Franklin  county  by  conneotinff  by 
rail  Rocky  Mount,  the  county  seat,  with  the 
main  line  of  the  Midland  Company,  and 
thereby  secure  railroad  copimunication  with 
all  sections  of  the  state  and  country  reached 
by  the  road  and  its  connections.  It  was  to 
this  end  that  the  county  of  Franklin  sub- 
scribed to  and  paid  for  in  its  bonds  $200,- 
000  of  the  capital  stock  of  the  Franklin 
Company.  And  the  consummation  of  this 
object  was  the  main  inducement  on  the  part 
of  the  Franklin  Company  to  enter  into  the 
lease  with  the  Midland  Company;  while  the 
inducement  to  enter  into  it  on  the  part  of 
J<^n  S.  Barbour,  receiver,  was,  as  expressed 
in  his  reports  to  the  circuit  court  of  Alex- 
andria, to  obtain,  as  he  believed,  a  valuable 
feeder  to  his  line  of  railroad.  That  the  lease 
was  in  the  contemplation  of  the  parties 
thereto  at  the  time  the  Franklin  Company 
obtained  its  charter  is  shown  by  the  eighth 
section  thereof,  whereby  it  is  expressly  made 
"lawful  for  said  company  to  lease  its  road,  or 
any  part  thereof,  to  the  Washington  City, 
Virginia,  Midland,  &,  Great  Southern  Rail- 
road Company,  or  any  other  railroad  com- 
pany chartered  by  the  commonwealth." 

It  is  apparent,  upon  a  fair  construction  of 
the  whole  instrument,  considered  in  the  light 
of  the  circumstances  under  which  it  was 
made,  that  it  was  within  the  contemplation 
of  the  parties  and  their  intention  that  the 
road  should  be  maintained  and  operated  dur- 
ing the  entire  term  of  the  lease;  and,  when 
we  come  to  examine  its  provisions  critically, 
the  obligation  to  do  so,  tnough  not  expressed 
in  words,  is  plainly  implied. 

By  the  lease  the  Franklin  Company  de- 
mised to  John  S.  Barbour,  receiver,  its  whole 
road  from  Rocky  Mount  to  Pittsville,  in  Pitt- 
sylvania county,  together  with  all  its  sta- 
tions, water  tanks,  switches,  sidings,  priv- 
ileges, franchises,  and  other  appurtenances, 
including  an  equipment  of  rolling  stock  not 
to  exceed  in  value  $20,000,  for  thirty-four 
years;  said  term  not  to  commence  until  the 
Franklin  Company  had  completed  and  deliv- 
ered the  road  to  the  receiver,  and  supplied 
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the  same  with  such,  amount  of  rolling  stock 
and  other  equipmeik  as  might  be  necessary 
to  its  use  ana  enjoyment,  provided  said 
equipment  should  not  exceed  in  cos4;  the  sum 
of  20,000.  And  the  receiver,  in  considera- 
tion of  the  said  demise,  agreed  to  pay  to  the 
Franklin  Company  an  annual  rental,  during 
the  term  of  thirty-four  years,  of  a  sum  equal 
to  7  per  centum  upon  the  amount  of  certain 
bonds  wliich  the  Franklin  Company  proposed 
to  issue  and  secure  by  a  mortgage  upon  its 
ix>ad,  privileges,  and  franchises,  not  to  ex- 
ceed $100,000.  He  further  covenanted  to  ap- 
ply the  receipts  which  might  be  derived  from 
the  property  thereby  demised  as  follows: 

First.  To  the  payment  of  the  annual  ex- 
penses of  running  the  road  and  keeping  it 
and  the  equipment  in  proper  repair. 

Second.  To  reimburse  himself  for  the  pay- 
ment of  the  annual  rent  which  he  had  agreed 
to  pay  for  the  use  of  the  road. 

Third.  To  the  payment  of  a  dividend  of  7 
per  centum  upon  the  capital  stock  of  the 
company,  provided  the  capital  stock  should 
not  exceed  in  par  value  the  sum  of  $200,000. 

Fourth.  The  residue  of  said  receipts,  if 
any,  after  making  the  said  payments,  should 
be  retained  by  the  receiver  for  the  use  and 
benefit  of  the  trust  in  his  hands,  under  the 
order  of  the  court. 

He  still  further  covenarted  to  return  the 
road,  at  the  end  of  the  term  of  thirty-four 
years,  in  as  good  repair  as  when  he  received 
it,  and  to  return  rolling  stock  and  equip- 
ment equal  in  value  to  that  which  he  re- 
ceived. 

In  the  preamble  to  the  lease,  there  is  also 
the  declaration  that  the  Franklin  Railroad, 
when  completed,  "will  be  a  valuable  feeder 
to  the  trafiic  of  the  main  line''  of  the  Midland 
Railroad. 

The  leased  road  could  not  be  a  "feeder," 
valuable  or  otherwise,  to  the  traffic  of  the 
main  line  of  the  lessee,  unless  it  was  oper- 
ated. 

Neither  would  there  be  annual  expenses  of 
running  the  road,  and  of  keeping  it  and  the 
equipment  in  repair  nor  receipts  to  pay 
them,  unless  the  road  was  operated. 

One  of  the  obligations  of  the  Franklin  Com- 
pany, as  we  have  seen,  was  to  furnish  roll- 
ing stock  and  other  equipment  necessary  to 
the  "use  and  enjoyment"  of  the  road,  not  to 
exceed  a  fixed  amount.  The  obligation  to 
furnish  the  rolling  stock  and  equipment  for 
the  use  and  .enjoyment  of  the  road  implied 
the  corresponding  obligation  to  use  it,  and 
to  use  it  was  to  operate  the  road. 

By  the  terms  of  the  lease,  the  receiver  wa* 
to  reimburse  himself  for  the  annual  rental 
out  of  the  receipts  arising  from  the  opera- 
tion of  the  road,  and  provision  was  also  made 
for  the  payment  out  of  the  receipts  of  a  divi- 
dend to  the  stockholders. 

The  stipulations  referred  to  plainly  mani- 
fest an  undertaking  by  the  lessee  to  operate 
the  road,  and  are  inconsistent  with  the  the- 
ory that  it  might,  at  its  will  and  pleasure, 
abandon  the  road  and  cease  to  operate  it. 
And  that  such  was  not  the  understanding 
of  the  lessee  and  his  successors  is  unmistak- 
ably shown  by  their  ccnduot;  for  although 
the  road  has  been  unremunerative  from  the 
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first  and  an  increasing  burden  to  the  lessee 
and  his  successors,  both  he  and  they  recog- 
nized the  duty  to  maintain  and  operate  it, 
without  raising  a  question,  so  far  as  the  rec- 
ord discloses,  as  to  their  obligation  to  do  so, 
as  did  also  the  appellant  until  shortly  before 
this  suit  was  instituted  and  the  injunction 
awarded  to  prevent  its  abandonment  of  the 
road,  covering  altogether  a  period  of  up- 
wards of  seventeen  years. 

By  the  general  statute  law  of  the  state 
in  force  when  the  lease  was  made,  an  aban- 
donment by  a  railroad  company  of  its  road, 
or  a  failure  to  use  and  keep  it  in  good  re- 
pair, for  three  successive  years,  rendered  the 
•company  liable  to  a  forfeiture  of  its  charter 
and  of  Its  property.  The  parties  to  the  lease 
are  presumed  to  have  known  the  law,  and  it 
«annot  be  doubted  t^at  they  were  fully  cog- 
nizant of  it.  It  is  inconceivable  that  the 
Franklin  Company  would  have  entered  into 
A  lease  of  its  road  which  would  permit  its 
abandonment  by  the  lesbee,  with  the  conse- 
quent liability  to  a  forfeiture  of  Us  fran- 
4!i]ises  and  property;  and  such  a  lease  would 
be  no  less  incompatible  with  the  express  oov- 
onant  of  the  lessee  to  return  the  road  in  as 
good  condition  as  he  received  it,  and  rolling 
srtock  and  equipment  equal  in  value  to  that 
which  he  received. 

It  was  asked  in  argument  hy  counsel  for 
the  appellant  if  it  could  be  imagined  that  the 
circuit  court  of  the  city  of  Alexandria  would 
have  approved  and  ratified  the  lease  if  it 
bound  the  lessee  to  operate  the  road  continu- 
ously during  the  whole  term,  even  at  a  loss 
to  the  property  then  under  its  care.  It  may 
be  replied,  would  the  court  have  sanctioned 
the  lease  which  bound  the  lessee  to  pay  an 
annual  rental  of  $7,000  for  thirty-four  years 
out  of  moneys  derived  from  the  property 
then  under  its  care,  if  the  road  might  not  be 
ii9ed,  but  could  be  abandoned  at  the  will  and 
pleasure  of  the  lessee?  for  it  is  conceded 
that,  by  the  terms  of  the  lease,  the  rent 
must  be  paid  during  the  whole  term,  whether 
the  road  be  operate!  or  not.    Clearly  not. 

Our  conclusion  is  that  the  obligation  to 
maintain  and  operate  the  road  during  the 
term  of  the  lease  is  a  necessary  implication 
from  its  expressed  stipulations.  It  adds 
nothing  to  the  written  contract  to  infer  an 
obligation  to  do  what  was  actually  intended 
by  the  parties  and  what  is  essential  to  give 
effect  and  vitality  to  it. 

This  conclusion  is  in  no  wise  inconsistent 
with  the  case  of  8heruoood  v.  Atlantic  d  D. 
Jf.  Co,  94  Va.  291.  where  this  court  refused 
to  compel  the  railroad  company  to  replace 
:ts  tracks  from  its  existing  terminus  to  its 
former  terminal  station,  in  the  city  of  Ports- 
mouth, and  to  re-establish  that  point  as  the 
terminal  station  of  its  line.  That  case, 
which  was  much  relied  upon  by  counsel  for 
the  appellant,  furnishes  no  ground  for  the 
•contention  that  the  appellant  may  abandon, 
jtt  its  will,  the  use  of  the  appellee's  road. 

In  that  case  the  contract  sought  to  be  en- 
forced was  made  subsequent  to  the  mortgage 
under  which  the  road  was  sold  and  acquired 
bv  the  defendant  company.  It  was  held  that 
the  contract,  being  subsequent  to  the  mort- 
."irrp.  was  abrogated  by  the  sale,  and  that' 
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the  purchaser  took  the  property  free  anddis- 
charged  from  all  the  obligations  of  the  con« 
tract. 

It  was  further  held  in  that  case  that,  the 
original  ccmipany  having  the  right  under  its 
charter  to  nx  its  deep-water  terminus  at 
either  one  of  two  points,  and  having  built  its 
road  to  one  of  those  points,  and  selected  that 
as  its  terminus,  it  was  not  obliged  by  its 
charter  to  maintain  any  other  terminus,  or 
compelled  by  the  g;eneral  law  to  keep  up  a 
branch  road  that  it  had  constructed  to  con- 
nect with  its  main  line.  So  that  neither  by 
charter,  nor  by  contractual  obligation,  was 
the  defendant  company  obliged  to  make  its 
terminal  station  in  the  city  of  Portsmouth. 

But  how  different  is  the  case  at  bar.  By 
the  lease  there  is  the  obligation  by  contract 
upon  the  lessee  to  use  and  operate  the  road 
during  the  term  of  the  lease.  It  is  true  that 
the  obligation  is  only  implied,  but  it  is 
neverthelees  as  operative  as  if  it  were  ex- 
pressed. The  lease  from  which  the  obliga- 
tion proceeds  has  never  been  in  anv  wise  ab- 
rogated, but  in  all  the  mutations  of  the  prop- 
erties of  the  lessee  it  has  been  expressly  pre- 
served, with  all  the  duties  and  obligations 
arising  under  it. 

In  8heruH>od  v.  AilanHc  d  D.  R.  Co.  94 
Va.  291,  the  distinction  was  clearly  drawn 
between  the  positive  duties  imposed  bv  char- 
ter and  those  assumed  bv  a  corporation  un- 
der permissive  grants  of  power.  As  to  the 
former,  it  was  said  that  the  court  would 
compel  their  performance  by  appropriate 
remedies,  while  with  respect  to  the  latter  it 
would  enforce  them  or  withhold  its  hands, 
as  might  seem  just,  upon  a  consideration  of 
all  the  circumstances  of  the  case. 

In  the  case  at  bar  there  is  the  obligation 
by  contract  upon  the  lessee  to  maintain  and 
operate  the  leased  road.  The  oblip^ation  is 
in  full  force,  and  as  binding  as  if  it  were  a 
positive  dut^  imposed  bv  charter.  The  case 
IS  clearly  distinguishable  in  principle  from 
that  of  ShertDOod  T,  Atlantic  A  D.  R.  Co. 

The  lessee  being  bound,  by  the  provisions 
of  the  lease,  to  maintain  and  operate  the 
road  of  the  lessor,  the  next  question  for  de- 
termination is  whether  there  is  any  binding 
obligation  on  the  appellant  to  do  so. 

In  the  decree  of  the  circuit  court  of  the 
city  ot  Alexandria  of  September  26,  1878,  by 
which  the  court  approved  and  ratified  the 
lease,  is  contained  the  following  provision  in 
relation  to  it:  "And,  for  the  purpose  of  es- 
tablishing the  rights  of  all  parties  claiming 
under  the  contract,  it  is  nereby  declared 
that,  in  any  order  hereafter  to  be  made  in 
this  cause  providing  for  a  sale  of  the  road 
or  a  reorganization  of  the  defendant  cor- 
poration, said  contract  shall  be  duly  respect- 
ed, and  all  rights  acquired  thereunder  duly 
protected." 

In  the  37th  section  of  the  decree  entered 
by  the  court,  February  13,  1880,  for  the  sale 
of  the  property  of  the  defendant  corporation 
(the  Midland  Company),  the  lease  from  the 
Franklin  Company  was  expressly  included; 
and  in  the  48th  section  of  the  decree  it  was 
provided  that  "the  purchaser  must  take  the 
property  rights,  franchises,  and  works  sold 
under  this  decree  by  said  commissioner  sub- 
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ject  to  the  leases  and  contracts  specially 
named  in  said  37  th  section  of  this  decree, 
.  .  .  and  the  said  purchaser  must,  as  to 
said  contracts  and  leases,  take  the  place  of 
the  said  company  or  of  said  receiver,  as  the 
case  may  be,  and  assume  any  and  all  lia- 
bility and  obligations  thereunder."  In  the 
deed  made,  in  pursuance  of  the  sale,  to  the 
purchasers,  who  adopted  as  their  corporate 
name  "The  Virginia  Midland  Railway  Com- 
pany," the  lease  from  the  Franklin  Com- 
pany was  expressly  conveyed,  and  the  fore- 
going provision  in  the  48th  section  of  the 
decree  of  sale  duly  incorporated. 

The  new  corporation,  on  April  15,  1886, 
demised  all  of  its  property,  including  ex- 
pressly the  lease  fr<Mn  the  Franklin  Com- 
pany, to  the  Richmond  &  Danville  Railroad 
Company,  for  a  term  of  ninety-nine  years; 
and  by  deed  of  October  22,  1886,  the  latter 
company  conveyed  much,  if  not  all,  of  the 
said  property,  including  the  lease  from  the 
Franklin  Company,  to  the  Central  Trust 
Company  of  New  York,  trustee,  to  secure 
certain  bonds  issued  by  the  Richmond  & 
Danville  Railroad  Company.  This  deed  was 
foreclosed  by  decree  of  the  circuit  court  of 
the  United  States  for  the  eastern  district  of 
Virginia  entered  on  April  13  1894,  in  the 
consolidated  causes  of  Central  Trust  Com- 
pany of  New  York,  trustee,  against  theRidi- 
mond  &  Danville  Railroad  Company,  and 
William  P.  Clyde  and  others  against  the 
same  and  others,  and  the  property  conveyed 
by  the  said  deed,  including  the  lease  from 
tfie  Franklin  Company,  was  bought  by  cer- 
tain persons,  who  assumed  and  adopted  the 
corporate  name  of  "Southern  Railway  Com- 
pany." A  conveyance  was  duly  made  of 
the  property  on  June  18,  1894,  to  the  said 
company,  by  masters    appointed    for    that 

i'Urpose  by  decree  entered  in  the  said  causes, 
t  thereby  acquired,  and  by  the  express 
terms  of  the  conveyance  assumed  and  adopt- 
ed, the  lease  of  the  Fianklin  Company  and 
thereby  became  liable  for  the  fulfilment  of 
all  the  obligations  of  the  original  lessee. 
It  therefore  plainly  appears  that  the  South- 
ern Railway  Company  stands  in  the  shoes 
of  Barbour,  receiver,  as  respects  the  said 
lease,  and  is  as  firmly  bound  by  its  cove- 
nants, expressed  or  implied,  as  if  it  had  been 
the  original  party  thereto  instead  of  the  said 
receiver. 

Having  ascertained  from  the  provisions  of 
the  lease  under  construction  that  the  lessee, 
Barbour,  receiver,  was  bound  to  operate  the 
road  of  the  lessor  during  the  term  of  the 
lease,  and  being  also  of  opinion  that  the  ap- 
pellant company  is  likewise  bound  by  the 
said  obligation  in  all  its  force  and  vigor,  it 
remains  to  be  determined  whether  a  court  of 
equity  will  enforce  the  obligation. 

It  was  earnestly  contended  by  counsel  for 
the  appellant  that,  conceding  such  obliga- 
tion to  exist,  the  remedy  of  t^e  appellee  was 
a  suit  at  law  for  damages  for  the  breach 
thereof,  and  that  equity  was  without  juris- 
diction in  the  case.  As  a  general  rule,  the 
remedy  for  the  breach  of  a  contract,  espe- 
cially where  it  does  not  relate  to  real  estate, 
is  a  suit  at  law  for  compensation  in  dam- 
ages, but,  if  the  remedy  be  not  adequate,  full, 
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and  complete,  equity  will  interpose  and  com- 
pel the  specific  performance  of  the  contract. 
The  true  rule  is  thus  laid  down  in  Story,  £q. 
Jur.  S  33 :  "The  remedy  must  be  plain ;  for,, 
if  it  be  doubtful  and  obscure  at  law,  equity 
will  assert  a  jurisdiction.  It  must  be  ade- 
quate; for^  if  at  law  it  fall  short  of  what 
tne  party  is  entitled  to,  that  founds  a  juris- 
diction in  equity.  And  it  must  be  complete; 
that  is,  it  must  attain  the  full  end  and  jus- 
tice of  the  case.  It  must  reach  the  whole 
mischief  and  secure  the  whole  right  of  the 
party  in  a  perfect  manner,  at  the  present 
time  and  in  future;  otherwise,  equity  will 
interfere,  and  give  such  relief  and  aid  as  the 
exigency  of  the  particular  case  may  require," 
Stuart  V.  Pennis,  91  Va.  688. 

It  cannot  be  reasonably  contended  that  a 
suit  at  law  would  afford  redress  for  the 
threatened  injury.  Onh'  half  of  the  term  of 
the  lease  has  expired.  It  has  seventeen  years 
still  to  run.  It  would  be  impossible  to  as- 
certain the  amount  of  damage  that  the  com- 
plainant would  sustain  from  an  abandon- 
ment of  the  road  during  the  remainder  of 
the  lease.  The  injury  from  loss  of  traffic,, 
from  the  natural  and  certain  decay  of  build- 
ings and  structures,  and  from  the  possible,, 
if  not  probable,  forfeiture  of  its  franchises 
and  property,  could  not  be  estimated  nor 
ccmpensated  by  damages.  The  right  of  the 
complainant  to  h&ve  the  road  operated  by  the 
defendant  until  the  expiration  of  the  lease  is 
a  continuing  right,  and,  if  the  injury  were 
reparable  in  damages,  it  would  require  a  mul- 
tiplicity of  actions  for  the  daily  breach  of 
the  agreement.  The  remedy  at  law  would  be 
neither  complete  nor  adequate.  Nothing 
short  of  the  interposition  of  a  court  of  equity 
would  meet  the  exigencies  of  the  situation, 
and  secure  the  complainant  the  protection 
of  its  rights. 

It  was  objected  that,  conceding  the  remedy 
at  la/w  to  be  inadequate,  equity  will  never- 
theless not  compel  specific  performance  of  a 
contract  having  some  years  to  run,  which  is 
practically  what  is  sought  by  the  mandatory 
injunction,  that  requires  continuous  acts,  in- 
volving the  exercise  of  skill  and  jud^ent. 
[t  may  be  admitted  that  the  authorities  are 
not  uniform,  and  that  tliere  are  decisions 
which  sustain  the  objection,  but  an  examina- 
tion of  the  decided  cases  will  disclose  the  fact 
that  the  great  weight  ot  authority,  and  es- 
pecially the  recent  decisions  of  courts  of  the 
highest  respectability  and  influence,  main- 
tain the  jurisdiction  of  equity  in  a  case  like 
that  at  bar.  The  courts  are  ^  constantly 
called  upon  to  exercise  the  very  jurisdiction 
here  called  in  question,  in  operating  rail- 
roads through  receivers.  No  particular  dif- 
ficulty is  encountered  in  doing  so,  although 
the  operation  of  the  read  in  such  case  re- 
quires a  continuous  series  of  acts,  involvinjg 
the  exercise  of  skill  and  judgment;  and,  if 
the  court  can  do  this  through  its  receiver, 
no  good  reason  is  perceived  why  it  may  not 
compel  a  railroad  company  to  operate  a  road 
in  performance  of  its  contract  to  do  so. 

In  Joy  V.  8t,  Louis,  138  U.  S.  1,  34  L.  ed. 
843,  the  St.  Louis,  Kansas  City,  &  Colorado 
Railroad  Company  claimed  that  it  was  en- 
titled by  succession,  under    a    certain  con- 
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tract,  to  use,  jointly  with  the  Wabash,  St. 
l.ouis,  &  Pacific  Railroad  Company,  that 
portion  of  the  tracks  of  the  latter  company 
which  extend  from  a  point  on  the  nortnern 
line  of  Forest  Park,  tnrou^h  the  park,  and 
thence  to  the  Union  Depot,  in  the  city  of  St. 
Louis,  together  with  tne  right  to  use  side 
tracks,  switches,  turnouts,  and  other  termin- 
al facilities.  It  was  a  continuing  right,  and 
unlimited  in  time.  The  contract  contained 
provisions  r^ulating  the  running  of  trains, 
and  prescribing  the  duties  of  superintend- 
ents, train  masters,  and  other  officers.  The 
claim  being  denied,  and  the  right  to  use  the 
tracks  refused,  the  court,  in  a  suit  brought 
to  enforce  the  same,  decreed  the  specific  per- 
formance of  the  contract,  and  enjoined  the 
Wabash  Company  from  refusing  to  permit 
the  Colorado  Ck>mpany  to  use  its  tracks. 

In  Franklin  Teteg.  Co.  v.  Harrison j  145  U. 
S.  459,  36  L.  ed.  776,  the  telegraph  company 
hAd  entered  into  a  contract  with  Harrison 
Bros.,  by  which  it  aereed  to  allow  them  the 
riffht  to  put  up,  at  their  own  expense,  main- 
tain, and  use,  a  telegraph  wire  on  its  poles  be- 
tween Philadelphia  and  New  York,  which, 
when  put  up,  was  to  be  maintained  and  kept 
in  good  working  order  at  the  expense  of  the 
telegraph  company,  and  over  which  Har- 
rison Bros,  were  to  be  allowed  to  transmit 
messages  free  of  all  charge.  At  the  expira- 
tion of  ten  years  the  wire  was  to  become  the 
property  of  the  teleCTaph  company,  after 
which  time  it  was  to  Tease  the  same  to  Har- 
rison Bros,  for  $600  per  annum,  an4  upon 
the  same  terms,  in  all  other  respects,  as  if 
the  wire  had  not  been  given  up.  The  ten 
years  having  expired,  Harrison  Bros,  con- 
tinued to  use  the  wire  as  before,  but  paying 
the  stipulated  sum  of  $600  per  annum. 
After  this  had  gone  on  for  about  three  years, 
the  telegraph  company  gave  notice  to  Har- 
rison Bros,  of  its  intention  to  terminate  the 
a^eement.  The  court  held  that  the  contract 
was  one  proper  for  specific  performance,  and 
enjoined  the  telegraph  company  from  ter- 
mjnating  the  agreement,  and  required  it  to 
maintain  the  wire  in  good  working  order 
for  Harrison  Bros. 

In  Prospect  Park  d  O.  /.  R,  Co,  v.  Coney 
Island  d  B.R.CoAU  N.Y.162,26L.R.A.610, 
it  appears  that  the  plaintiff  owned  a  steam 
railroad,  which  extended  from  Coney  Island 
to  a  depot  at  the  comer  of  Ninth  avenue  and 
Twentieth  street,  in  the  city  of  Brooklyn, 
and  also  owned  certain  liorse-car  railroads, 
extending  from  the  depot  to  Fulton  ferry,  and 
that  the  defendant  operated  certain  horse- 
car  lines  from  Fulton  and  other  ferries  to 
Fifteenth  street  and  thence  to  Coney  Island. 
A  contract  was  entered  into  between  them  by 
which  the  plaintiff  granted  to  the  defendant 
the  right  to  use  the  tracks  of  its  horse-car 
line  on  Ninth  avenue  from  Fifteenth  street 
to  the  depot  at  Ninth  avenue  and  Twentieth 
street  free  of  charge,  for  twenty-one  years 
from  June  1,  1882,  and  the  defendant  cove- 
nanted to  run  cars  to  plaintiff's  depot  to  con- 
nect with  its  trains  run  to  and  from  Coney 
Island.  The  contract  contained  a  provision 
that,  in  case  the  defendant  should  use  steam 
as  a  motive  ^wer  on  its  line  between  the 
city  and  the  island,  either  party  could  ter- 
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minate  the  contract  on  six  months'  notice. 
They  acted  under  the  contract  until  October, 
1889,  when  defendant,  having  adopted  the 
"trolley  s^tem"  of  running  cars  by  electric- 
ity upon  its  road  between  the  city  and  the  Is- 
land, ceased  to  run  its  cars  to  the  plaintiff's 
depot,  and  advised  the  plaintiff  of  its  inten- 
tion not  to  do  so.  Upon  a  bill  filed  by  the 
plaintiff  to  compel  specific  performance  of 
the  contract,  the  court  so  decreed. 

In  Union  P,  R,  Co,  v.  Chicago,  R.  I.  d  P. 
R,  Co,  163  U.  S.  564,  41  L.  ed.  266,  a  contract 
between  certain  railroads  for  trackage  ar- 
rangement in  all  its  details,  for  a  period  of 
999  years,  was  decreed  to  be  specifically  per- 
formed upon  the  refusal  of  the  party,  which 
had  contracted  for  the  use  of  its  tracks,  to 
abide  by  the  agreement,  and  the  recalcitrant 
company  enjoined  from  interposing  any  ob- 
stacle to  the  enjoyment  by  the  other  party  of 
the  rights  and  privileges  secured  to  it  un- 
der the  contract. 

The  case  of  Schmidt  v.  Louisville  d  N,  R. 
Co,  reported  in  38  L.  R.  A.  809,  19  Ky.  L. 
Rep.  666,  is  very  similar  in  its  principal  fea- 
tures to  the  case  before  us.  The  Northern  Di- 
vision of  the  Cumberland  &  Ohio  Railroad 
Company  leased  its  roadbed,rightof  way,  and 
other  property  to  the  Xjouisville,  Cincinnati, 
&  Lexington  Railway  Company  for  the  pe- 
riod of  thirty  years.  The  Louisville  &  Nash- 
ville Railroad  Company  purchased  the  entire 
property  of  the  lessee,  including  the  said 
lease;  took  possession  of  the  demised  road; 
and,  after  operating  it  for  a  considerable 
period,  gave  notice  of  its  intention  to  aban- 
don the  oj^ration  of  the  road.  Suit  was 
thereupon  instituted  to  enjoin  it  from  doins 
so,  ana  to  compel  the  performance  by  it  of 
the  lease. 

The  lessor  was  required  by  its  charter  to 
operate  the  road,  but  the  defendant  contend- 
ed that  no  duty  rested  upon  it  except  such 
as  was  imposed  by  the  lease  itself,  and  de- 
nied that  the  duty  to  operate  the  road  was 
so  imposed.  The  court  held  that,  as  as- 
signee of  the  lease,  it  assumed  all  the  obliga- 
tions thereof,  and  that  it  being  the  statutory 
duty  of  the  lessor  to  operate  the  road,  and 
the  lessor  having  agreed  that  the  lessee 
should  operate  it  for  the  term  of  thirty 
years,  the  defendant  was  obliged,  under  the 
agreement,  to  do  so. 

In  all  of  the  cases  above  referred  to,  or  in 
nearly  ail  of  them,  the  same  contention  was 
made  as  is  now  nmde  here,  that  a  court  of 
equity  will  not  specifically  enforce  a  contract 
that  calls  for  continuous  service,  involving 
the  exercise  of  skill  and  judgment,  and  re- 
quires constant  supervision  on  the  part  of 
tne  court,  but  it  was  overruled,  and  specific 
performance  decreed.  Cases  might  be  multi- 
plied illustrating  the  maintenance  of  juris- 
aiction  by  courts  of  equity  in  cases  like  that 
at  bar,  but  it  is  deemed  unnecessary. 

The  enforcement  of  the  contract  is  also  ob- 
jected to  on  the  ground  of  hardship.  It  is 
not  pretended  that  the  lease  was  induced  by 
fraud  or  false  representations  of  facts.  On 
the  contrary,  it  was  entered  into  after  due 
deliberation,  was  reasonable  and  fair  when, 
made,  and,  as  declared  in  the  preamble, 
"deemed   iudicious  and  beneficial"  to    both 
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parties.  Operation  under  it  has  demonstrat- 
ed t^at  the  Franklin  Company,  instead  of 
becoming  "a  valuable  feeder"  to  the  main 
line  of  the  lessee,  has  proved  to  be  an  un- 
profitable adjunct.  The  hardship  is  due,  in 
the  main,  to  miscalculation  in  making  the 
contract,  and  in  part  to  subsequent  events 
and  a  change  of  circumstances  in  no  wise  at- 
tributable to  the  lessor. 

It  is  not  doubted  that  there  are  adjudged 
cases  which  hold  that  a  court  of  equity  will 
not  decree  specific  performance  of  the  agree- 
ment where  it  would  entail  great  hardship, 
and  the  hardship  was  due,  in  some  measure, 
at  least,  to  the  conduct  of  the  other  party. 
Booten  v.  8oheffer,  21  Gratt.  474;  Oiah  v. 
Jamison,  06  Va.  —  81  S.  E.  621 ;  and  Will- 
crd  V.  Tayloe,  8  Wall.  604,  19  L.  ed.  603. 

But  we  question  whether  a  court  of  equity 
ever  refuses  specific  peiformance  upon  the 
sole  objection  of  hardship,  where  the  con- 
tract in  its  inception  was  fairly  and  justly 
made,  and  the  hardship  is  the  result  oi  mis- 
calculation, or  is  caused  by  subseauent  events 
or  a  change  of  circunustances,  ana  the  party 
seeking  performance  is  wholly  without  fault. 
In  Rutland  Marble  Co.  v.  Ripley,  10  Wall. 
366,  19  L.  ed.  960,  Mr.  Justice  Strong,  in 
speaking  of  contracts  that  were  supposed  to 
be.  fair  and  equal  when  made,  but  in  the 
lapse  of  time  have  become  bad  bargains, 
said :  ''Besides,  it  is  by  no  means  clear  that 
a  court  of  equity  will  refuse  to  decree  the 
specific  performance  of  a  contract,  fair  when 
it  was  made,  but  which  has  become  a  hard 
one  by  the  force  of  subseauent  circumstances 
or  changing  events."  Tne  element  of  risk 
enters  more  or  less  into  every  contract,  and 
the  obligation  to  perform  it  cannot  be  al- 
lowed to  depend  upon  the  question  whether 
it  has  proved  to  be  advantageous  or  disad- 
vantageous. It  would  be  a  travesty  upon 
justice,  and  the  reputed  sanctity  of  con- 
tracts would  be  of  little  avail,  if  parties 
could  refuse  the  performance  of  contracts 
having  some  years  to  run,  which  were  fairly 
entered  into,  and  believed  to  be  just  and 
equal  when  made,  merely  because  from  con- 
tingencies, whose  possibility  might  have 
been  foreseen,  they  had  turned  out,  in  the 
course  of  execution,  to  be  a  losing,  instead 
of  a  profitable,  bargain. 

In  Schmidt  v.  lAmiaville  d  N.  R,  Co.  19 
Ky.  L.  Rep.  666,  38  L.  R.  A.  809,  it  ap- 
peared that  the  lessor  was  largely  indebted 
to  the  defendant  company,  the  assignee  of 
the  lease,  for  moneys  furnished  for  it  under 
the  contract  of  lease,  and  to  be  repaid  by  it; 
that  judgment  had  been  recovered  for  the 
amount,  and  an  effort  made  to  sell  the  leased 
road  to  pay  it,  but  nothing  could  be  made, 
because  no  one  would  give  anything  for  the 
road  subject  to  the  mortffage  subsisting  upon 
it.  It  also  appeared  that  the  leased  road 
was  being  run  at  a  heavy  loss,  the  necessary 
cost  of  operating  havingexoeeded  the  receipts 
44L.B.A. 


in  the  sum  of  $199,411.70.  The  defendant 
claimed  that  it  would  be  harsh  and  inequit- 
able, under  these  circumstances,  to  require 
it  to  continue  to  operate  the  road;  but  the 
court  held  that  the  facts  in  the  case  were 
not  such  as  to  release  the  defendant  from 
performing  the  contract.  Nor  can  the  ob- 
jection of  nardship,  made  in  the  case  before 
us,  avail  to  stay  the  hands  of  the  court. 

Objection  is  made  to  the  decree  appealed 
from  that  it  enjoins  the  appellant  from  aban- 
doning or  ceasing  to  operate  the  road  as  it 
was  then  operating  it,  without  regard  to  the 
exigencies  of  the  case.  The  decree  simply 
requires  the  same  train  service  as  the  appel- 
lant had  deemed  to  be  proper  and  necessary 
during  the  three  years  it  had  been  in  con- 
trol and  operation  of  the  road.  It  is  to  be 
presumed  that  it  was  then  running  only  such 
trains  and  with  such  cars,  as  its  experience 
showed  were  required.  This  would  seem  to 
be  reasonable  and  proper,  and  to  furnish  no 
good  ground  of  complaint. 

The  further  objection  is  made  to  the  de- 
cree that  it  requires  the  appellant  to  operate 
the  entire  line  from  Rocky  Mount  to  Frank- 
lin Junction,  which  includes  7  miles  not  be- 
longing to  the  appellee,  but  is  the  property 
of  the  appellant.  This  seven  miles  is  a 
branch  road  of  the  Midland  Company,  run- 
ning out  from  its  main  line  to  a  place  called 
Pittsville,  and  was  in  existence  when  the 
lease  was  made;  and  the  provisions  of  the 
lease  clearly  show  that  it  was  the  under- 
standing and  agreement  of  the  parties  there- 
to that  the  Franklin  Company  was  to  con- 
struct its  road  to  the  weistern  terminus  of 
the  branch  road,  so  as  to  obtein  connection 
with  the  main  line.  Without  the  branch 
road,  there  would  be  no  connection  between 
the  new  road  and  the  main  line.  It  was  by 
means  of  the  branch  road  that  the  new  road 
was  to  become  "a  valuable  feeder  to  the  traf- 
fic of  the  main  line."  It  is  plainly  implied 
in  the  lease  that  the  branch  road  was  to  be 
operated  in  conjunction  with  the  new  road. 
The  two  have  been  operated  together  as  one 
line  ever  since  the  beginning  of  the  lease. 
They  were  so  operated  by  the  original  lessee 
and  all  of  his  successors,  and  were  being  so 
operated  by  the  appellant  when  this  contro- 
versy arose.  The  branch  road  is  essential 
to  the  use  and  enjoyment  of  the  road  of  the 
Franklin  Company,  and  the  court  com- 
mitted no  error  in  the  respect  complained  of. 

We  find  no  error  in  tne  decree  appealed 
from,  except  in  dismissing  the  ease  from 
the  docket.  The  court  should  have  reserved 
the  right  to  make  additional  orders  from 
time  to  time,  as  circumstances  might  re- 
quire, and  kept  the  case  on  the  docket  for 
ttiat  purpose. 

The  decree  will  be  amended  in  this  respect, 
and  as  so  amended  will  be  affirmed, 

Keitliy  P.,  dissents. 


1899. 
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NEW     YORK   LIFE    INSURA^NCS   COM- 
PANY, Appt., 

V, 

J.  W.  DAVIS,  Adznr.,  etc.,  of  J.  W.  T.  Davis, 

Deceased,  et  al, 

i.     Tlie  lA'ir  never  presumes  fraad*  but 

the  presQmptlon  Is  always  In  fayor  of  Inno- 
cence and  honesty. 
S.  Tlftc  mvrder  of  a  person  ^irliose  life 
is  insured  by  nn  nssiffnee  of  tlie  pol- 
iey,  whose  cla'm  to  It  Is  yalid  only  for  a  re- 
imbursemont  of  premiums  paid,  forfeits  only 
the  assignee's  part  of  the  Insurance,  and  not 
the  residue  thereof,  to  which  the  estate  of 
the  insured  Is  entitled. 

(February  8,  1899.) 

APPEAL  by  defendant  from  a  decree  of 
Uie  Circuit  Court  for  ilenry  County  in 
favor  of  plaintiffs  in  an  action  brought  to 
compel  payment  of  the  amount  alleged  to  be 
due  oil  a  life  insurance  policy.     Affirtned, 

The  facts  are  stated  in  the  opinion. 

Mr.  E.  IXT.  Saunders,  for  appellant: 

The  insurance  policies  on  the  life  of  Davis 
were  as  truly  taken  out  for  tlie  benefit  of 
Lester  as  the  policy  on  the  life  of  Arm- 
strong, in  the  case  of  New  York  Mut.  L. 
In9.  Co.  V.  Armstrong,  117  U.  S.  593,  29  L. 
ed.  998,  was  taken  out  for  the  benefit  of 
Hunter. 

This  is  an  unusual  case,  but  there  have 
been  others  like  it. 

Prather  v.  Michigan  Mut,  L.  Ins,  Co.  (U. 
S.  C.  C.  D.  Ind.)  7  Ins.  L.  J.  897. 

Messrs.  'William  M.  Peyton  and  Peat- 
rofls  Sc  Harris,  for  appellees: 

New  York  Mut.  L.  Ins.  Co.  v,  Armstrong, 
117  U.  S.  693,  29  L.ed.908,  cannot  be  invoked 
as  an  authority  in  this  case.  That  case  oc- 
cunred  in  New  York,  and  was  decided  with 
reference  to  the  law  of  Xew  York.  Under 
the  law  of  New  York  the  assignment  by  Arm- 
stTonff  to  Hunter  of  t}ie  policy  in  that  case 
vested  the  sole  and  absolute  ownership  and 
beneficial  interest  in  the  insurance  in  the  as- 
signee. Hunter.  Hunter,  therefore,  was  sole 
owner  of  the  entire  iK)licy  and  insurance 
when  Armstrong  was  killed.  The  forfeiture 
therefore  was  as  extensive  as  Hunter's  inter- 
est; that  is,  of  the  whole  policy. 

Roller  V.  Moore,  86  Va.  618,  6  L.  R.  A. 
136. 

In  Virffinia  an  assignee  of  an  insurance 
policy  only  becomes  entitled  to  it  to  the  ex- 
tent that  he  has  insurable  interest  in  the 
life  of  the  assured,  or  has  paid  value  for 
it.  He  is  only  entitled  to  hold  it  for  reim- 
bursement. 

Roller  V.  Moore,  86  Va.  612,  6  L.  R.  A. 
136;  Long  v.  Meriden  Britannia  Co.  94  Va. 
601. 

By  the  assignments  of  these  policies,  there- 

NoTB. — As  to  the  effect  of  committing  mur- 
der on  the  murderer's  right  to  take  property  by 
descent  or  device,  sec  RIggs  v.  Palmer  (N.  Y.)  5 
L.  R.  A.  340:  Shellenberger  ▼.  Ransom  (Neb.) 
10  Ly  R  A.  810.  and  25  L.  R.  A.  564 ;  Carpen- 
ter's Appeal  (Pa.)  29  L.  R.  A.  146. 

As  to  killing  of  insured  by  insane  beneficiary, 
Me  Holdom  v.  Ancient  Order  of  U.  W.  (111.) 
31  L.  R.  A.  67. 


fore,  by  Davis  to  Lester,  Lester  became  in- 
terested in  or  entitled  to  them  only  to  the 
extent  tliat  Davis  was  indebted  to  him  for 
premiums  paid  on  them  by  him  over  and 
above  the  amount  Lester  owed  Davis. 

Payment  of  them  beyond  that  should  be 
made  to  J.  W.  T.  Davis's  administrator. 

Cleaver  v.  Mutual  Reserve  Fund  Life 
Asso.  [1892]  1  Q.  B.  147;  Cheeves  v.  Anders, 
87  Tex.  287,  47  Am.  St.  Rep.  107. 

Messrs,  Beverley  B.  Munford  and 
Hairston  &  Oravely  also  for  appellees. 

Riely,  J.,  delivered  the  opinion  of  the 
court: 

On  May  29,  1895,  a  policy  of  insurance 
was  issucMi  by  the  appellant  to  John  W.  T. 
Davis  upon  his  life  for  $1,000,  and  on  June 
30,  1895,  it  issued  to  him  another  policy  upon 
his  life  for  $3,000.  Both  policies  were  taken 
out  by  Davis  for  the  benefit  of  his  estate,  and 
were  both  assigned  by  him,  on  June  27, 
1895,  to  W.  W.  Lester,  who  had  advanced 
for  him  the  premium  on  each  policy. 

On  February  24,  1896,  Davis  died  under 
circumstances  indicating  that  he  had  been 
poisoned,  and  suspicion  pointed  to  Lester  as 
the  perpetrator  of  the  suspected  crime.  He 
was  arrested,  indicted,  and  tried  in  the 
county  court  of  Henry  county,  but  acquitted. 

In  the  meantime,  the  father  of  Davis,  he 
being  the  distributee  of  the  deceased,  filed 
his  bill  to  enjoin  Lester  from  collecting,  and 
the  insurance  company  from  paying,  U)  him 
the  money  due  on  the  policies,  and  to  compel 
the  payment  of  the  policies  to  the  adminis- 
trator of  the.  deceased  when  appointed,  ex- 
cept BO  far  as  necessai*y  to  reimbwse  Lester 
for  the  premiums  he  had  advanced.  The 
father  subsequently  qualified  as  the  adminis- 
trator of  his  son,  and  the  suit  thereafter  pro- 
ceeded in  his  name  as  such  fiduciary. 

The  company  resists  all  liaibility  on  the  pol- 
icies, upon  the  alleged  ground  that  the  ap- 
plication for  the  insurance  was  not  the  re- 
sult of  the  volition  of  Davis,  and  did  not 
emantite  from  him,  but  that  he  was  induced 
by  Lester  to  take  out  the  policies,  and  that 
It  was  only  at  the  instigation  and  by  the 
persuasion  of  Lester  that  he  did  so;  that 
Lester,  at  the  time  he  induced  Davis  to  effect 
the  insurance,  had  formed  the  purpose  to 
procure  from  Davis  an  a^si^nment  of  the 
policies,  and  then  take  his  life,  in  order  to 
collect  the  policies;  and  tliat  when  the  poli- 
cies were  issued  to  Davis,  Lester  did  procure 
from  him  an  assignment  of  them  to  himself, 
and  subsequently  murdered  him. 

It  was  conceded  that,  if  the  policies  were 
taken  out  by  Davis  in  good  faith  and  were 
valid  in  their  incipiency,  their  subsequent 
assigmnent  to  Lester,  although  procured  by 
him  with  a  view  to  the  murder  of  the  insured 
and  the  collection  of  the  policies,  would  not 
prevent  tt  recovery  on  them  for  the  estate  of 
the  deceased. 

Upon  the  company  rests  the  burden  of 
makin'^  good  its  defense  and  establishing  the 
alleged  fraud.  This  it  undertook  to  do,  and 
it  may  be  conceded  that  a  number  of  facts 
and  ciVcumstances  were  shown  in  evidence 
which  tend  to  excite  suspicion  that  there 
was  some  foundation  for  the  accusation  of 
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the  company;  but  upon  a  full  and  careful  con- 
sideration of  all  the  evidence  it  falls  short  of 
that  clear  and  satisfactory  proof  required  to 
establish  fraud.  Fraud  may  be  proved  by 
circumstances  as  well  as  by  direct  evidence, 
but  the  circumstances,  as  iu  the  case  of  di- 
rect evidence,  must  clearly  and  satisfactor- 
ily establish  the  fraud.  It  is  not  assumed 
on  doubtful  evidence  or  circum^tajices  of 
mere  suspicion.  It  must  be  clearly  and  dis- 
tinctly proved.  The  law  never  presumes 
fraud,  but  the  presumption  is  always  in  fa- 
vor of  innocence  and  honesty.  Englehy  v. 
Harvey,  93  Va.  440. 

An  effort  was  made  to  liken  this  case  to 
that  of  New  York  Mut.  L.  Ins,  Co,  v.  Arm- 
strong, 117  U.  S.  591,  29  L.  ed.  997,  but  the 
two  cases  are  very  dissimilar  in  their  mater- 
ial features. 

In  that  case  it  was  proved  that  the  appli- 
cation for  the  insurance  was  instigated  by 
Hunter,  and  the  policy  procured  wholly  for 
his  benefit.  It  appeared  in  evidence  that  on 
the  3d  or  4th  of  December,  1877,  Hunter 
made  inquiry  at  the  office  of  the  company,  in 
Philadelphia,  as  to  the  rates  of  insurance 
on  the  life  of  a  person  aged  about  forty  or 
forty-one  years,  upon  an  endowment  policy 
of  twenty  years;  stating  that  he  thought  of 
insuring  for  his  own  benefit  the  life  of  a  per- 
son in  the  sum  of  $10,000.  After  some  con- 
versation on  the  subject  of  insurance  gen- 
erally, he  left;  stating  that  the  person  to  be 
insured  would  probably  call  in  a  day  or  two. 
On  the  6th  of  the  month,  Armstrong  called, 
and  informed  the  agent  that  he  came,  at  the 
request  of  Hunter,  to  make  application  for  a 
life  insurance.  He  was  thereupon  examined, 
and  after  answering  the  questions  usually 
propoimded  to  applicants,  he  sii^ned  a  formal 
application,  leaving  blank,  however,  the 
place  for  the  amount  of  the  insurance  de- 
sired and  for  the  answer  to  the  question  re- 
specting the  manner  of  paying  the  pre- 
miums. He  at  the  same  time  executed  an 
assignment  of  the  policy,  leaving  blanks  for 
its  date  and  that  of  the  policy  and  for  the 
name  and  residence  of  the  assignee.  This 
was  his  entire  connection  with  the  trans- 
action. In  the  afterzKwn  of  the  same  day,  or 
on  the  following  morning.  Hunter  informed 
the  office  that  the  amount  of  insurance  de- 
sired was  $10,000,  and  that  it  would  be  more 
convenient  for  him  to  pav  the  premiums 
quarterly.  The  blanks  left  by  Armstrong  in 
the  application  were  thereupon  filled,  and  the 
application  forwarded  to  tne  home  office  of 
the  company  in  New  York.  Before  the  re- 
ceipt of  the  policy  at  the  office  in  Philadel- 
phia, Hunter  called  and  paid  the  premium, 
and  stated  that  his  lawyer  would  call  for  the 
policy.  Some  days  thereafter  his  lawyer  re- 
ceived the  policy  and  the  assignment,  and 
they  were  subsequently  delivered  to  Hunter. 
Within  six  weeks  thereafter  Armstrong  was 
attacked  at  night,  and  died  from  the  wounds 
he  received.  Suspicion  fell  upon  Hunter  as 
the  perpetrator  or  instigator  of  the  attack. 
He  waa  accordingly  arrested  and  tried  for 
the  murder  of  Armstrong,  convicted,  and 
sentenced  to  be  hanged,  and  the  sentence  ex- 
ecuted. 

In  the  case  at  bar,  the  application  for  the 
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insurance  was  made  by  Davis,  and  not  by 
Lester.  It  woa  applied  for  by  Davis,  for  the 
benefit  of  his  estate,  and  not  for  the  benefit 
of  Lester.  There  is  no  evidence  of  any  agree- 
ment at  the  time  the  insurance  was  applied 
for,  or  at  any  other  time  prior  to  tne  as- 
signment, that  Davis  was  to  assign  the  pol- 
icies to  Lester.  It  is  true  that  he  was  en- 
couraged by  Lester  to  take  out  the  policies, 
but  he  was  also  encouraged  by  the  other  per- 
sons present, — at  least  when  the  first  policy 
was  applied  for.  The  policies  were  issued 
by  the  company,  and  delivered  to  Davis  as 
their  owner;  and  he  afterwards  assigned 
them  to  lister,  in  whose 'employment  he  was, 
and  who  had  promised  to  see  the  first  pre- 
miums on  the  policies  paid,  and  did  pay 
them  before  the  assignment. 

In  New  York  Mut,  L,  Ins,  Co.  ▼.  Arm- 
strong, 117  U.  S.  591,  29  L.  ed.  997,  it  was 
stated  by  the  court  that,  "the assignment  con- 
veying to  Hunter  the  whole  interest  of  the 
assured,  his  representatives  alone  would 
have  a  valid  claim  under  it,  if  the  policy 
were  not  void  in  ite  inception;"  but  Lester, 
even  if  he  honestly  acc^uired  the  assignment 
of  the  policies  on  the  life  of  Davis,  the  poli- 
cies not  being  proved  to  be  void  in  their  in- 
ception, would  have  only  had  a  claim  under 
them  for  the  amount  necessary  to  reimburse 
him  for  the  premiums  he  had  paid.  How- 
ever valid  the  transaction,  this  was  all  that 
he  could  recover,  in  any  event,  and  the  resi- 
due of  the  proceeds  of  the  policies  belong  to 
the  estate  of  the  insured.  Roller  v.  Moore, 
86  Va.  512,  6  L.  R.  A.  13C,  and  Long  v.  Meri- 
den  Britannia  Co.  94  Va.  694. 

The  court,  by  ite  decree,  forfeited  to  the 
company  an  amount  equal  to  the  premiums 
paid  by  Lester,  and  only  decreed  the  residue 
of  the  policies  to  be  paid  to  the  estete  of  the 
insured.     The  evidence  does  not  justify,  nor 

gublic  policy  require,  a  decree  more  favora- 
le  to  the  appellant. 
The  decree  must  be  af/irmed. 

Cardwelly  J.,  absent. 


MERCHANTS'    BANK    OF     DANVILLE^ 

ilpp*., 

V, 

C.  K.  BALLOU  et  oL 


(. 


,Va., 


) 


1.     Notice  to  trnstees  In  a  deed  of  trant 

of  the  existence  of  a  prior  encambrance  la 
not  Ineffectual  to  subordinate  the  second  deed 
to  the  first  because  of  the  fact  that  they 
did  not  know  of  the  intent  to  make  the  later 
deed  to  them  or  of  its  record  at  the  time  It 
was  made. 
a.  A  statate  cnrtnff  the  defective  ae- 
knoivledsmtent  of  a  deed  of  trust  and 
the  consequent  defect  in  the  record  of  the 
deed   is  ineffectual   to  give  It  priority  oTer 

NoTB. — For  constitutionality  of  statutes  le- 
galizing Invalid  private  contracts,  see  note  to 
Lowe  V.  Harris  (N.  C.)  22  L.  R,  A.  379 ;  also 
Shields  V.  Clifton  Hill  Land  Co.  (Tenxi.)  26  L. 
K.  A.  009,  and  Lindsay  v.  United  States  Sav. 
&  L.  Co.  (Ala.)  42  L.  R.  A.  783. 
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a  Judgment  lien  which  had  been  acquired  be- 
fore the  defect  was  cured,  as  the  displacement 
of  the  jadgment  creditor's  lien  woald  im- 
pair the  obligation  of  his  contract. 

{Keith,  P.,  dis$ent$  from  proposition  M,) 
(February  8,  1899.) 

APPEAL  by  defendant  Merchants*  Bank  of 
Danville  from  a  decree  of  the  Circuit 
Court  for  Halifax  County  settling  the  pri- 
ority of  liens  upon  property  of  C.  E.  Ballou 
in  on  injunction  proceedin«r  by  the  Bank  of 
South  Boston  to  enjoin  a  sale  of  the  property 
in  alleged  contravention  ^f  its  rights  under 
a  deed  of  trust.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Ghreen  &  Miller,  for  appellant: 

A  notice  to  a  tru^-tce  which  hinds  his 
cestui  que  trust  is  either  notice  that  conies 
to  the  trustee  while  acting  as  agent  for  the 
cestui  que  irustf  or  such  notice  as  it  is  the 
dnty  of  the  trustee  to  communicate  to  the 
cestui  que  trust,  as  represeiitini^  him. 

A  trustee  is  a  purchaser  for  value  because 
he  represents  the  cestui  que  trust,  because 
he  is  the  agent  of  the  c&itui  que  trust,  and 
stands  for  him.  A  trustee  seldom  parts  with 
anything.  It  is  the  r:onsideration  furnished 
by  the  cestui  que  trust  that  makes  the  value. 
llie  trustee  is  a  mere  agent. 

Shurtz  V.  Johnson,  28  Gratt.  661 ;  Wick- 
ham  V.  Alartin,  13  Gratis  432;  Exchange 
Bank  ▼.  Knox,  10  Gratt.  747;  Evans  v. 
Greenhow,  15  Giatt.  153. 

Whatever  knowledge  a  trustee  can  have, 
that  M'ill  be  imputed  to  o  cestui  que  trust; 
the  same  knowledge  in  an  agent  would  be 
imputed  to  a  principal;  in  other  words,  it 
must  be  such  knowledge,  which  if  it  had 
come  to  an  agent,  instead  of  a  trustee,  would 
be  imputed  to  the  agent's  principal. 

Morrison  v.  Bauscmer,  32  Gratt.  225; 
Johnson  ▼.  National  Exch.  Bank,  33  Gratt. 
474. 

There  is  one  line  of  ca«ei  that  bases  the 
role  "Notice  to  agent  is  notice  to  principal" 
on  the  identity  of  the  two,  that  the  former  is 
the  alter  ego  of  the  latter.  In  this  line  of 
cases  it  is  said,  the  rule  '"Notice  to  agent  is 
notice  to  principal"  "is  limitod  to  such  no- 
tice as  comes  to  the  agent  while  he  is  acting 
as  agent,"  that  the  agent  cannot  stand  in  the 
place  of  the  principal  until  the  relation  of 
principal  and  agent  is  created,  and  'as  to  all 
information  previously  acquired  by  the 
agent,  the  principal  is  a  mere  stranger,  and 
not  bound. 

Trentor  v.  Pothen,  46  Minn.  298,  24  Am. 
St.  Rep.  228,  note. 

Tlie  other  line  of  cases  is  based  upon  the 
idea  that  it  is  the  duty  of  the  agent  to  dis- 
close to  the  principal  all  notice  and  knowl- 
edge he  may  possess  and  which  is  necessary 
for  the  protection  of  the  principal,  whether 
it  was  notice  received  before  or  after  the 
oonunencement  of  the  relation. 

The  Virginia  cases  follow  the  first  line. 

Morrison  v.  Bausemer,  32  Gratt.  225; 
Johnson  v.  Jfationdl  Exch.  Bank,  33  Gratt. 
474. 

The  operation  of  the  rule  laid  down  in  the 
second  line  of  caaee  would  work  very  curious- 
ly in  this  case,  for  here  the  agent  never  knew 
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of  the  agency,  never  knew  that  ho  was  an 
agent  so  that  he  could  observe  the  duty  im- 
posed upon  him  to  disclose  cveiything,  until 
the  deed  was  recorded  and  his  di^jclosures 
then  would  have  been  useless. 

Notice  to  a  trustee  before  his  appointment 
will  not  affect  a  subsequent  purchase  by  him 
on  behalf  of  the  cestui  que  trust. 

Le  2ieve  v.  Le  Neve,  1  Ambl.  436,  2  Lead. 
Cas.  in  Eq.  3d  Am.  ed.  Hare  ft  W.'s  notes, 
1C4;  Henry  v.  Morgan,  2  Binn.  497;  Ross  v. 
Houston,  25  Miss.  591,  59  Am.  Dec.  231 ;  Oold 
V.  Death,  Hob.  92. 

Mr.  William  Leigh,  for  appellee,  Bank 
of  South  Boston: 

If  a  subsequent  purchaser,  though  for 
value,  has  notice  of  a  prior  unrecorded  deed, 
such  deed  shall  be  as  valid  as  to  him  as  if 
actually  recorded.  The  stetute  was  only  in- 
tended to  protect  "purchasers  for  value  with- 
out notice." 

Code  1887,  §  2465. 

If  they  have  notice  they  are  not  within 
its  protection. 

Le  Neve  v.  Le  Neve,  1  Ambl.  436,  2  Lead. 
Cas.  in  Eq.  Hare  &  W.*s  notes,  pt.  1,  *  35;  2 
Minor,  Inst.  2d  ed.  879-881;  Pom.  Eq.  Jur.  § 
665. 

Carrington  and  Watkinq,  trustees,  being 
purchasers  for  value  and  having  notice  or 
the  unrecorded  deed  to  Lawson,  trustee,  they 
took  in  subordination  and  subject  to  the 
righte  of  said  Lawson,  trustee,  and  the  bank 
of  South  Boston  the  beneficiary  therein. 

The  trustee  need  not  be  the  authorized  or 
employed  agent  of  the  beneficiaries. 

Beverley  v.  Brooke,  2  Leigh,  426. 

If  there  is  any  question  r.s  to  the  acknowl- 
edgment and  recordation  of  the  deed  of  trust 
to  R.  W.  Lawson,  trustee,  it  is  set  at  rest  by 
the  act  of  assembly  approved  March  1,  1694. 

Beilfig  intended  as  a  remedial,  curative, 
and  validating  stetute,  it  was  in  the  power 
of  the  legislature  to  enact  it,  and  to  make 
it  retroactive  so  as  to  cure  any  defect  in  the 
recordation  of  the  deed  aforesaid,  and  if  any 
defect  so  existed  it  was  so  cured. 

Danville  v.  Pace,  25  Gratt.  1,  18  Am.  Rep. 
663 ;  Cooley,  Const.  Lim.  chap,  on  Retrospec- 
tive Laws,  pp.  369-383;  Satterlee  v.  Mat- 
thewson,  2  Pet.  380,  1  L.  ed.  458 ;  Watson  v. 
Mercer,  8  Pet.  88,  8  L.  ed.  876;  Orecn  v. 
Abraham,  43  Ark.  420. 

The  act  of  March  1,  1894,  is  retrospective 
in  express  terms  "and  where  the  language 
plainly  shows  the  legislative  intent  that  the 
stetute  should  have  a  retrospective  operation, 
and  the  omission  to  be  cured  is  some  act  with 
which  the  legislature  might  have  dispensed 
by  a  prior  stetute,  the  courts  will  so  construe 
the  act  as  to  give  it  the  retrospective  opera- 
tion intended. 

23  Am.  k  Eng.  Enc.  I^aw,  1st  ed.  title 
Statutes,  p.  452;  Freeman,  Void  Judicial 
Sales,  138,  §  62,  and  p.  137. 

Every  right  is  not  a  vested  right. 

Green  v.  Abraham,  43  Ark.  420;  Btdte, 
Grant,  v.  Newark,  28  N.  .1.  L.  497;  Fergu- 
son V.  Williams,  58  Iowa,  717;  Brinton  v. 
Seevers,  12  Iowa,  389;  Chestnut  v.  Shane.  16 
Ohio,  599,  47  Am.  Dec.  387 ;  Freeman,  Void 
Judicial  Sales,  chap.  6;  Coldiron  v.  Ashe- 
ville  Shoe  Co.  93  Va.  364. 
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The  acknowledgment  of  the  deed  of  trust 
from  Ballou  to  Lawson,  trustee,  for  the  ben- 
efit of  the  Bank  of  South  Boston,  taken  by 
Joseph  Stebbins,  an  ofBoer  of,  and  stockhold' 
er  in,  said  bank,  was  not  void,  but  was  void- 
able only,  and  good  until  set  aside  and  an- 
nulled in  a  proper  proceeding. 

And  while  the  legislature  cannot,  by  stat- 
ute, give  life  to  a  void  judgment  or  judicial 
Act,  it  can  and  has  the  power  to  cure  any  de- 
fect or  irre^larity  in  judgments,  and  such 
legislation  being  curative  and  remedial  is 
constitutional  and  valid. 

Ckx>ley,  Const.  Lim.  5th  ed.  p.  128;  1 
Black,  Judgm.  §  218;  Freeman,  Judgm.  2d 
ed.  S  146. 

The  act  of  March  1,  189'i,  cured  all  the  de- 
fects and  irregularities  in  the  acknowledg- 
ment before  it  was  set  aside  and  annulled, 
and  the  said  deed  takes  precedence  over  the 
judgments  asserted  in  this  cause. 
Corey  v.  Moore,  86  Va.  734. 
Judgments  are  not  contracts. 
1    Black,   Judgm.    §§    10,    11;    Freeman, 
Judgm.  2d  ed.  §  4;  Raicliffe  v.  Anderson,  31 
Gratt.    105;    Smith,   Contr.   2;    7    Lawson, 
Rights,  Rem.  &  Pr.  §  3853. 

Judgment  liens  are  creatures  of  statutes, 
are  not  contracts,  and  can  be  taken  away,  or 
controlled,  by  statute. 

1  Black,  Judgm.  §  399;  Moore  v.  Letch- 
ford,  35  Tex.  185,  14  Am.  Rep.  363. 

The  lien  of  a  judgment  gives  no  property 
in  debtor's  realty. 
Black,  Judgm.  §  400. 

Messrs.  Henry  Ednmiids,  R.  Tu  De 
Jaraette,  and  Watkins  &  Watkins,  for 
judgment  creditors  of  G.  £.  Ballou: 

A  party  interested  in  the  conveyance  can- 
not take  the  acknowledgment,  and  the  re- 
cording of  such  deed  will  not  be  oonbtructive 
notice  to  subsequent  pure] lasers. 

1  Am.  ft  Eng.  EucLaw,  ed.  1,  p.  145,  note  6. 
The  act  of  the  notary  in  taking  the  ac- 
knowledg>nent  of  a  grantor  in  a  deed  is  a 
quasi  judicial  act,  and,  being  interpreted  in 
thie  conveyance,  he  is  not  allowed  to  be  a 
judge  in  his  own  case,  and  his  act  is  void. 

Davis  v.  Beazley,  75  Vu.  491 ;  Bowden  v. 
Parrxsh,  8b  Va.  67 ;  Barton  v.  Brent,  87  Va. 
385. 

If  a  retrospective  startute  is  in  the  nature 
of  an  ex  post  facto  law  or  a  bill  of  attainder, 
or  if  it  impairs  the  obligation  of  contracts 
or  deveste  vested  rights,  (<uch  an  act  will  be 
unconstitutional  and  void. 

Black,  Interpretation  of  Ijaws,  248 ;  3  Am. 
ft  Eng.  Enc.  Jolvt,  ed.  1,  p.  758;  Cooley, 
Const.  Lim.  5th  ed.  pp.  438,  440 ;  Danville  v. 
Pace,  25  .Gratt.  1,  18  Am.  Rep.  603;  Sedgw. 
Stat.  &  Const.  Law,  406 ;  Kent.  Com.  p.  455 ; 
Gosheti  V.  Htonington,  4  Conn.  209,  10  Am. 
Dec.  121 ;  Baugher  v.  Nelson,  0  Gill,  299,  52 
Am.  Dec.  694. 

The  remedy  subsisting  In  a  state  when  and 
where  a  contract  is  made  and  is  to  be  per- 
formed is  a  part  of  the  obligation;  and  any 
subsequent  law  of  the  stetc  which  so  affects 
that  remedy  as  substantially  to  impair  and 
lessen  the  value  of  the  contract  is  forbidden 
by  the  Constitution  of  the  ITnited  States,  and 
therefore  void. 
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Edwards  v.  Kearzey,  96  U.  S.  595,  24  L. 
ed.  793;  The  Homestead  Cases,  22  Gratt.  266, 
12  Am.  Rep.  507 ;  Von  Jloffnuin  v.  Quincy,  4 
Wall.  535,  18  L.  ed.  403;  AfcCracken  v.  Hay- 
ward,  2  How.  608,  11  L.  ed.  397. 

A  retitxftpective  statute  curing  defecte  in 
legal  proceedings  where  they  are  in  their  na- 
ture irreg^ilarities  only,  and  do  not  extend  to 
matters  of  jurisdiction,  is  not  void  on  con- 
stitutional grounds  unless  expressly  for- 
bidden. 

Cooley,  Const.  Lim.  5th  ed.  p.  457. 

The  judgment  creditors  v;ilf  be  entitled  to 
have  a  suincient  portion  of  the  fund  applied 
to  the  satisfaction  of  their  judgmente. 

Hill  V.  Rixey,  26  Gratt.  72;  Gumee  v. 
Johnson,  77  Va.  712. 

Harrison,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  appeal  from  an  interlocutory 
decree  settling  tne  principles  of  the  cause, 
determining  the  right  of  priority  between 
liens,  and  ordering  the  sale  of  certain  real 
estete  for  the  satisfaction  of  said  liens.  The 
appellee  contends  that  the  appellant  has  no 
standing  in  this  court — First,  because  the 
appeal  was  not  taken  from  the  interlocutory 
decree  coriplained  of  until  after  there  haa 
been  a  final  decree ;  and,  second,  because  ap- 
pellant acquiesced  in  the  decree  complained 
of  until  it  was  too  late  to  put  the  parties  in 
statu  quo  if  the  same  was  reversed. 

These  questions  it  is  unnecessary  to  con- 
sider, for  the  reason  that  the  decree  com- 
plained of  must  be  affirmed,  and  therefore, 
whether  they  are  decided  for  or  against  ap- 
pellant, the  result  ia  the  same. 

The  case  presented  by  the  appellant  is  as 
follows:  On  September  21,  1892,  C.  E.  Bal- 
lou conveyed  to  K.  W.  Lawson,  trustee,  a  cer- 
tain mill  property  to  secure  the  Bank  of 
South  Bof-ton  $2,000.  This  deed  was  not 
recorded  until  April  14,  1893.  In  the  mean- 
time, on  x^pril  12,  1893,  C.  E.  Ballou  con- 
veyed this  same  property  to  J.  M.  Carring- 
ton  and  11.  J.  Watkins,  trustees,  to  secure 
numerous  creditors;  this  laKt-named  deed  be- 
ing recorded  on  April  13,  1893.  boon  there- 
after C^rrinffton  and  Watkins  proceeded  to 
execute  the  deed  to  them  by  advertising  the 
property  for  sale,  and  on  May  17,  1893.  an 
injunction  wan  awarded  stopping  the  sale, 
upon  the  alleged  ground  that  the  trustees, 
Carrington  and  Watkins,  had  notice  of  the 
deed  for  the  benefit  of  the  appellee  the  Bank 
of  South  Boston,  and  that,  therefore,  neither 
they  nor  the  beneficiaries  under  their  deed 
had  acquired  priority  over  appellee  by  its 
recordation.  The  rights  of  all  the  creditors 
were  determined  in  thi^  proceeding,  the 
court  holding  that  the  beneficiaries  under 
the  deed  to  Carrineton  and  Watkins  took  in 
subordination  to  the  Lawson  deed  securing 
the  Bank  of  South  Boston. 

The  testimony  of  Carrington  and  Watkins 
shows  that  each  of  them  had  full  and  com- 
plete knowledge  all  the  time  of  the  Lawson 
deed  f^ecuring  the  Bank  of  South  Boston,  and 
that  Ihey  knew  of  the  exiistence  of  said  deed 
at  the  time  the  deed  from  Ballou  to  them  was 
executed,  although  they  did  not  know  of  the 
intention  of  Ballou  to  execute  the  second 
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deed,  and  did  not  know  it  ^vas  executed  until 
it  was  recorded ;  that  on  the  day  it  was  re- 
oorde'I  they  were  notified  of  the  lact,  and  im- 
mediately asked  if  the  Bank  of  South  Boston 
had  been  protected. 

That  Cfarrinfi^n  and  Watkins  had  full 
knowledge  of  Uie  Lawson  deed  at  the  time 
the  deed  to  them  was  made  and  recorded  is 
not  denied.  That  a  trustee  or  trustees  in  a 
deed  to  secure  bona  fide  debts  are  purchasers 
for  value,  and  that  notice  to  him,  or  them, 
or  either  of  them,  is  notice  to  the  benefi- 
ciaries in  said  deed,  is  not  controverted. 

The  contention  of  appellant  is  that  Car- 
rington  and  Watkins,  oeing  ignorant  of  the 
execution  and  recordation  of  the  deed  to 
them  at  the  time  it  was  executed  and  re- 
corded, were  in  no  sense  agents  of  the  ben- 
eficiaries under  that  deed;  that  they  knew 
nothing  of  the  claims  of  the  beneficiaries,  or 
of  the  intention  of  Ballou  to  make  a  deed  to 
secure  them,  until  the  deed  had  been  fully  ex- 
ecuted ajid  recorded ;  that  they  were  onlv  pur- 
chasers of  the  legal  title,  and  if  they  had  died, 
or  had  declined  to  accept  the  trust,  that  no- 
tice to  them  would  not  nave  affected  the  ben- 
eficiaries; that  their  failure  to  act  would 
have  related  back  to  the  date  of  the  record  of 
the  deed,  and  their  appointment  thereunder 
bccon'<»  void,  while  the  deed  would  have  re- 
mained a  subsisting  security  in  favor  of  the 
beneficiaries;  that,  under  such  circum- 
stances, it  would  be  inequitable  to  allow  the 
rights  of  the  beneficiaries  to  be  affected  by 
knowledge  of  the  trus^teed,  not  acquired  in 
their  capacity  as  agents  uf  the  beneficiaries, 
but  a6  agents  of  the  South  Boston  Bank,  it 
appearing  tliat  the  trustees  acquired  their 
knowledge  of  the  first  deed  while  officers  of 
the  Soutn  Boston  Bank. 

In  contemplation  of  law.  the  relation  of 
principal  and  agent  between  the  trustee 
named  in  a  deed  and  the  beneficiaries  under 
it  b^ns  when  the  transaction  is  completed. 
The  trustee  named  may  not  act  when  in- 
formed of  his  appointment,  but  his  accept- 
ance is  presumed  until  he  declines,  and  when 
he  refuses  to  act  a  successor  is  appointed, 
who  takes  his  shoes  and  is  substituted  to  all 
the  rig^hts  and  responsibilities  of  the  fiosi- 
tion,  as  if  he  had  been  originally  appointed, 
and  the  trust  in  his  hands  is  tainted  with  all 
the  imperfections  that  attached  to  it  in  the 
hands  of  the  original  trustee.  It  is  not  nec- 
essary to  the  validity  of  the  deed  that  it 
.should  be  executed  by  the  trustee  or  the  ben- 
eficiaries, or  even  that  they,  as  a  matter  of 
fact,  should  know  of  its  execution.  TKe  du- 
ties and  powers  of  the  trustee,  are  not  con- 
ferred by  the  creditor,  but  arise  out  of  the 
instrument  creating  the  trust.  The  rights 
of  the  creditor  come  to  him  through  the 
trustee.,  under  the  provisions  of  the  deed, 
.and  so  it  has  been  repeatedly  held  by  this 
court  that  the  knowledj^e  of  the  trustee  of  a 
prior  existing  deed  is  imputed  to  the  credi- 
tor. Under  the  settled  law  of  this  state, 
Carrington  and  Watkins  are.,  under  the  deed 
in  question,  purchaser  for  value,  and  under 
the  facts  proved  they  are  purchasers  with 
notice;  for  they  were,  confessedl^v,  at  the 
time  of  the  execution  and  recordation  of  the 
deed  to  them,  fully  possessed  of  the  fatal 
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knowledge  of  the  first  deed,  which  made  the 
second  deed  subordinate  to  the  first. 

It  is  not  perceived  how  the  position  of  Car- 
ringtoit  and  Watkins,  as  purchasers  for 
value  with  notice,  can  be  affected  by  the  fact 
that  they  were  not  aware  of  the  intention 
of  Ballou  to  make  the  second  deed  or  of  its 
recordation  when  made;  nor  is  it  seen  how 
their  ignorance  of  that  fact  can  take  this 
case  out  of  the  established  principles  already 
adverted  to. 

Under  rule  9,  the  Bank  of  South  Boston, 
one  of  the  appellees,  assigns  as  error  to  its 
prejudice  the  action  of  the  court  in  giving 
the  lien  of  certain  judgments  priority  over 
its  deed  of  trust. 

This  deed  was  acknowledged  before  the 
president  of,  and  a  stockholder  in,  the  Bank 
of  South  Boston,  the  beneficiary  thereunder, 
and  was  therefore  not  duly  recorded,  as 
against  the  judgments  in  question.  It  is, 
however,  contended  that  the  defect  in  its  ac- 
knowledgment and  recordation  was  cured  by 
an  act  of  assembly  approved  March  1,  1894,. 
which  provides  "that  no  acknowledgment^ 
heretofore  or  hereafter  taken  to  any  deed  or 
other  writing  executed  by  a  company  for  the* 
benefit  of  a  company  shall  be  held  to  be  in- 
valid by  reason  of  said  acknowledgment  hav- 
ing been  taken  by  a  notar}'^  public  or  other 
officer,  who,  at  the  time  of  taking  said  ac- 
knowledgment, was  a  stockholder  or  officer 
in  the  company  which  executed  said  deed  or 
writing,  and  who  was  in  no  otherwise  inter- 
ested in  the  property  conveyed  or  disposed  of 
by  said  deea  or  writing;  and  the  record  of 
any  such  deed  or  writing  heretofore  made 
shall  in  all  respects  be  deemed  valid,  not- 
withstanding the  fact  that  the  notary  or 
other  officer  was,  at  the  time  of  such  ac- 
knowledgment, a  stockholder  or  officer  in  the 
companv  executing  said  deed  or  writing  or 
for  the  benefit  of  which  such  deed  or  writing 
was  executed;  provided,  said  notary  or  oth* 
er  ofiicer  was  in  no  otherwise  interested  in 
the  property  conveyed  or  di imposed  of  by  said 
deed  or  writing  when  said  acknowledgment 
was  taken."    Acts  1893-94,  p.  580. 

The  contention  is  that  this  act  was  in- 
tended as  a  remedial,  curative,  and  val- 
idating statute;  that  it  was  in  the  power  of 
the  legislature  to  enact  it,  and  to  make  it 
retroactive,  so  as  to  oure  any  defect  in  the 
recordation  of  the  deed  in  question,  and  to 
give  it  the  same  force  and  effect  that  it  would 
have  had  if  properly  recorded  in  the  ^rst  in- 
stance. 

A  statute  will  not  be  construed  so  as  to 
give  it  a  retroactive  operation  unless  there  is 
something  on  the  face  of  the  enactment  put- 
ting it  l^yond  a  doubt  that  such  was  the 
pui'posie  of  the  legislature.  Whether  or  not 
the  act  relied  on  shows  on  its  face  a  plain 
purpose  on  the  part  of  the  legislature  to 
make  the  imperfect  acknowledgments  men- 
tioned therein  valid  from  their  date,  even 
though  it  destroyed  the  rights  of  judgment 
creditors  whose  liens  were  acquired  before 
the  passage  of  the  act,  we  v.*ill  not  stop  here 
to  consider,  but  will  proceed  to  inquire  as  to 
the  power  of  the  legislature  to  enact  a  law 
having  the  retroactive  effect  claimed  for  thii*. 

It  14  unquestionably  true  that  tbo  Ipgisla- 
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ture  has  power  to  pass  retroactive  laws  with- 
in certain  limits,  even  though  such  Jaws  may 
aflTect  a  certain  class  of  vested  rights.  Dan- 
ville V.  Pace,  25  Gratt.  1,  18  Am.  llep.  663. 
The  opinion  of  Jud^e  Staples  in  this  case  is 
an  elaborate  and  instructive  discussion  of 
the  subject  under  consideration.  The  rea- 
soning of  the  learned  judge  and  the  authori- 
ties cited  make  it  clear  that  it  is  not  within 
the  proper  limits  of  the  lawmaking  power  to 
disturb  vested  rights  of  property  by  retro- 
active l^islation. 

There  can  be  no  doubt  that  a  judgment  is 
such  a  vested  right  of  property  that  the  leg- 
islature cannot,  by  a  retroactive  law,  either 
destroy  or  diminish  its  value.  Murphy  v. 
Gaskina,  28  Gratt.  207,  222 ;  Ratcliffe  v.  An- 
derson, 31  Gratt.  105,  31  \m.  Rep.  710;  Oil- 
man v.  Tucker,  13  L.  R.  A.  304,  128  N.  Y. 
11)0.  In  the  case  last  cited  the  power  of  the 
legislature  to  pass  retroactive  le|ji9l:Ltion  af- 
fecting a  judgment  is  denied,  and  in  discuss- 
ing tiie  subject  it  is  said:  "We  must  bear 
in  mind  that  a  judgment  has  been  rendered, 
and  the  rights  flowing  from  it  have  passed 
beyond  the  legislative  power,  either  directly 
or  indirectly,  to  reach  or  destroy.  After  ad- 
judication the  fruits  of  the  judgment  be- 
come the  rights  of  property.  These  rights 
became  vested  by  the  action  of  the  court,  and 
were  thereby  placed  beyond  the  reach  of  leg- 
islative power  to  affect." 

Tn  Murphy  v.  Gaskins,  QP  Gratt  207,  222, 
an  act  of  the  legislature  was  construed  which 
empowered  the  court,  in  which  any  judg- 
ment or  decree  had  been  rendered  prior  to 
the  passage  of  the  act,  on  motion  of  the  de- 
fendant, to  review  such  judgment  or  decree, 
and  abate  the  same  to  the  extent  of  the  war 
interest  included  therein.  The  court  held 
the  act  to  be  in  violation  of  the  state  and 
Federal  Constitutions,  and  in  the  course  of 
an  able  opinion  Judge  Burks  says:  "Judg- 
mente  ana  decrees  for  moncv  being  contracts 
of  the  highest  character,  of  course,  and  for 
the  reasons  before  stated,  to  abate  any  por- 
tion of  the  interest  included  in  them  would 
necessarily  impair  their  obligation.  More- 
over, by  such  jud^ente  ana  decrees,  the 
righte  of  the  parties  in  ^hose  behalf  they 
were  rendered,  to  the  money  ordered  to  be 
paid,  whether  principal  or  interest,  have  be- 
come vested,  and  cannot  be  devested,  as  pro- 
vided by  the  act  of  the  eeiieral  assembly." 

It  ib,  however,  contended  that  the  effect  of 
the  sti^tute  in  question  is  not  to  impair  the 
validity  of  the  judgment,  but  only  to  modify 
the  remedy  for  iU  enforcement.  In  other 
words,  that  though  the  judgment  itself  is  a 
vested  right,  that  cannot  be  impaired  or  di- 
minished by  a  retroactive  law,  yet  the  lien 
is  not  a  vested  right,  but  only  a  remedy  pro- 
vided for  enforcing  the  judgment,  which  can 
be  taken  away  by  such  a  law.  This  position 
is  not  tenable.  The  right  to  the  lien  upon 
the  debtor's  real  estate  is  in  many  cases  the 
sole  inducement  to  the  credit  which  consti- 
tutes the  basis  of  the  judgment.  Without 
the  benefit  of  that  lien,  guaranteed  by  the 
law,  at  the  time  the  judgment  is  taken,  the 
credit  would  not  have  b^  given. 

In  Cooley,  Const  Lim.  5th  ed.  p.  440,  it  is 
said  that  a  right,  to  be  vested,  "must  have 
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becoipe  a  title,  legal  or  equitable,  to  the  pres- 
ent or  future  enjoyment  of  propei'ty,  or  to 
the  present  or  future  enforcement  of  a  de- 
mand, or  a  leeal  exemption  from  a  demand 
made  by  anoUier";  and  at  pag^  445  it  is 
said :  "But  a  vested  right  of  action  is  prop- 
erty in  the  same  sense  in  which  tangible 
things  are  property,  and  is  equally  prot«;ted 
against  arbitrary  interference." 

In  the  case  of  Edwards  v.  Kearzey,  96  U. 
S.  505,  24  L.  ed.  793,  it  was  held:  "The 
remedy  subsisting  in  a  state  when  and  where 
a  contract  is  ma^e,  and  is  to  be  performed, 
is  a  part  of  the  obligation;  and  any  subse- 
quent law  of  the  state,  which  so  affecte  that 
remedy  as  substintially  to  impair  and  lessen 
the  value  of  the  contract,  is  forbidden  by  the 
Constitution  of  the  United  States,  and  there- 
fore void."  Mr.  Justice  Swayne,  in  deliv- 
ering the  opinion  of  the  court,  says:  "It  Is 
also  the  settled  doctrine  of  this  court  that 
the  laws  which  subsist  at  the  time  and  place 
of  making  a  contract  enter  into  and  form  a 
part  of  it  [the  contract]  as  if  they  were  ex- 
pressly referred  to  or  incorporated  in  its 
terms.  This  rule  embraces  alike  those  which 
affect  ite  validity,  construction,  discharge, 
and  enforcement." 

Judge  Christian,  in  delivering  the  opinion 
of  the  court  in  The  Homestead  Cases,  22 
Gratt.  288,  12  Am.  Rep.  507,  says:  "Noth- 
ing can  be  more  material  to  the  obligation 
than  the  means  of  its  enforcement.  The 
ideas  of  validity  and  remedy  are  inseparable, 
and  both  are  parte  of  the  obligation,  which 
are  guaranteed  by  the  Constitution  against 
invasion.  The  laws  which  subsist  at  the 
time  and  place  of  makin>(  a  contract,  and 
where  it  is  to  be  performed,  enter  into  and 
form  a  part  of  it,  as  if  they  were  expressly 
referred  to  and  incorporated  in  ite  terms.  It 
is  competent  for  the  stete?  to  change  the 
form  of  the  remedy,  or  to  modify  it  other- 
wise as  they  may  see  fit,  provided  that  no 
substantial  right  secured  by  the  contract  is 
thereby  impaired.  But  any  law  which  in  ite 
operation  amounte  to  a  denial  or  obstruction 
of  the  righte  accruing  by  a  contract,  though 
professing  to  act  only  on  the  remedy,  is  ai- 
rectJy  obnoxious  to  the  prohibition  of  the 
Constitution." 

If,  then,  the  lien  of  a  judgment  be,  as  con- 
tended, a  mere  remedy  for  enforcing  the 
judgment,  the  statute  which  gives  that  rem- 
edy forms  a  part  of  the  contract  for  the  lien, 
and  any  law  which  tekes  away  such  a  remedy 
impairs  the  obligation  of  the  contract. 
\Vlien  these  Jud^ents  were  obteined,  the 
creditor,  unquestionablv,  hud  a  clear  stetu- 
tory  riffht  to  enforce  them  against  the  real 
estate  m  controversy;  and  it  would  seem  to 
be  equally  clear  that  such  a  right  is  a  vested 
right,  that  cannot  be  taken  away  by  subse- 
quent legislation.  If  the  constitutional  pro- 
vision relied  on  can  be  successfully  invoked, 
as  we  have  seen  it  can  be,  to  prevent  a  party 
from  beins  deprived,  by  a  letroACtive  law,  of 
a  few  dollars  of  war  interest  included  in 
his  judgment,  surely  the  same  constitutional 
guaranty  woiild  avail  to  save  the  same  party 
from  having  his  whole  judgment  destroyed 
by  a  retroa^ive  law  taking  away  the  lien 
which  alone,  as  in  the  case  at  bar,  gives  that 
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judfrment  its  life  and  value    It  haa  been  well 
fiaia: 
"You  take  my  house  when  you  do  take  the 

prop 
That  doth  sustain  my  house;   you  take 

my  life 
When  you  do  take  the  means  whereby  I 
live.'' 


For  these  reasons  the  decree  complained  of 
must  he  affirmed. 

Keitli,  P.,  dissents  from  so  much  of  the 
opinion  as  affirms  the  decree  appealed  from 
on  the  question  raised  by  cross  appeal,  under 
rule  9.  Cardwell,  J.,  absent  Biely,  J., 
absent,  counsel  in  case  below. 
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Bxamlnatlon  of  a  wife  on  siippleinen- 
tary  proeeedinffs  against  her  husband, 
with  respect  to  property  In  her  possession,  Is 
not  an  examinatloo  "for  or  against  her  hus- 
band," within  the  meaning  of  2  Hill's  Code 
Proc.  S  1640,  requiring  the  husbacd's  consent 
to  her  examination  for  or  against  him. 

(January  6,  1899.) 

APPEAL  by  plaintiffs  from  a  Judgment  of 
the  Superior  Court  for  Spokane  County 
dismissing  a  proceeding  supplementary  to  an 
execution  against  defendant  for  the  purpose 
of  examining  his  wife  as  to  property  in  her 
possession  which  was  alleged  to  belong  to 
tiim.      Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Stoll  ds  Maodonald,  for  appel- 
lants: 

The  character  of  supplementary  proceed- 
ings is  somewhat  analogous  to  garnish- 
ment. The  wife  may  be  charged  as  the  gar- 
nishee of  her  husband,  and  compelled  to  be 
examined  and  make  disclosure. 

Rood,  Garnishment,  §  41;  Waples,  At- 
tachment &  Garnis-hment,  1st  ed.  9  528;  2 
Wade,  Attachm.  §  350,  p.  49;  Thompson  v. 
Silvers,  59  Iowa,  670;  O^Brien's  Petition,  24 
Wis.  547 ;  Re  Milbum,  59  Wis.  33 ;  Morrell 
V.  Hey,  15  Abb.  Pr.  430;  Shinn,  Attachm.  § 
529;  Jones  v.  Roberts,  60  N.  H.  216. 

Mr.  Adolph  Munter,  for  respondent: 

The  wife  of  Sol.  Solomonson,  in  this  case, 
is  not  a  party  to  a  side  issue,  and  she  was  to 
be  examined  in  the  main  case.  She  neither 
in  the  title  nor  elsewhere  appears  as  a  party. 

Stephenson  v.  Cook,  64  Iowa,  265. 

Our  statute  disqualifies  a  spouse  when- 
<^ver  an  effort  is  made  to  have  them  exam- 
ined for  or  against  the  other  spouse. 

Berles  v.  Adsit,  102  Mich.  495;  DeFarges 
V.  Ryland,  87  Va.  404;  Niland  v.  Kalish,  37 
Xeb.  47 ;  Wolford  v.  Farnham,  44  Minn.  159 ; 
Copous  V.  Kauffman,  8  Paige,  584;  Macon- 
dray  v.  Wardle,  26  Barb.  612;  Pilloio  v. 
Ifushnell,  2  N.  Y.  Code  Rep.  19;  Ertoin  v. 
iS mailer,  2  Sandf.  340;  Hasbroiick  v.  Vander- 
roort,  4  Sandf.  590;  Arborgast  v.  Arborgast, 
8  How.  Pr.  297. 

NoTB. — Pot  husband  or  wife  ii  witness 
n (gainst  the  other,  see  also  People  v.  Quanstrom 
(Mich.)  17  L.  B.  A.  723;  also  cases  as  to  libel 
iind  slander  In  note  to  Morgan  ▼.  Kennedy 
(Minn.)  30  L.  R.  A.  on  page  629. 
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The  garnishment  proceeding  is  regarded 
as  a  suit. 

2  Wade,  Attachm.  §  332,  p.  15. 

The  husband  and  wife  cannot  be  witnesses 
for  or  against  each  other.  This  is  a  settled 
principle  of  law  and  equity,  and  it  is  founded 
as  well  on  the  interests  of  the  parties  being 
the  same  as  on  public  policy.  The  functions 
of  society  would  be  shaken,  according  to  the 
strong  language  in  one  of  tlie  cases. 

2  Kent,  Com.  pp.  178,  179;  Co.  Litt  66; 
White  V.  Stafford,  38  Barb.  419. 

Anders,  J.,  delivered  the  opinion  of  the 
court: 

On  June  21,  1897,  the  plaintiffs  and  appel- 
lants herein  recovered  a  judgment  in  the  f-u- 
perior  court  of  Spokane  county  against  one 
Sol.  Solomonson  for  the  sum  of  $1,315.45  and 
costs.  Execution  was  issued  thereon,  placed 
in  the  hands  of  the  sheriff  of  the  county,  and 
by  him  returned  wholly  unsatisfied,  lliere- 
after  the  plaintiffs  instituted  this  proceed- 
ing against  Sarah  Solomonson,  wife  of  the 
said  judgment  debtor,  under  an  act  of  the 
legislature  approved  March  15,  1893,  enti- 
tled "An  Act  Relatinjj^  to  Proceedings  Sup- 
plemental to  Execution"  (Laws  1893,  p. 
435. )  Section  3  of  that  act  provides  that  up- 
on proof  by  affidavit  or  otherwise,  to  the  sat- 
isfaction of  the  jud^e,  that  execution  ban 
been  issued  as  prescribed  by  §  1  of  the  act, 
and  also  that  any  person  or  corporation  has 
personal  property  of  the  judgment  debtor 
of  the  value  of  $25  or  over,  or  is  indebted  to 
him  in  said  amount,  the  Judge  may  make  an 
order  requiring  such  person  or  corporation, 
or  an  officer  thereof,  to  appear  at  a  specified 
time  and  place  before  him,  or  a  referee  ap- 
pointed by  him,  and  answer  concerning  the 
same.  In  accordance  with  this  section,  an 
affidavit  was  filed  on  behalf  of  the  plaintiffs, 
setting  forth  the  rendition  of  the  judgment 
against  said  Sol.  Solomoneon,  the  issuance 
and  return  of  the  execution,  and  that  the  de- 
fendant Sarah  Solomonson  had  ifO  her  pos- 
session or  under  her  control  personal  prop- 
erty of  the  value  of  $25  or  more,  and  other 
property,  all  of  which  is  the  separate  prop- 
erty of  said  Sol.  Solomonson,  and  is  hc^d  in 
the  possession  and  under  the  control  of  paid 
Sarah  Solomonson  for  the  purpose  of  pre- 
venting the  collection  and  satisfaction  of  said 
judgment  and  execution.  On  motion  of 
plaintiffs,  the  court  issued  an  order  directing 
the  said  Sarah  Solomonson  to  appear  before 
the  court  at  a  time  and  place  designates 
then  and  there  to  be  examined  touching  what 
property,  if  any,  she  had  or  controlled,  and 
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which  was  the  separate  property  of  said  Sol. 
Solomonson,  or  in  which  he  had  some  sepa- 
rate interest.  She  appeared  at  the  time  and 
place  designated,  ana,  the  matter  coming 
on  to  be  heard,  the  said  Sol.  Solomonson  ob- 
jected to  her  being  examined,  upon  thd 
ground  that  a  wife  mav  not  be  examined  for 
or  against  her  husband  without  his  consent. 
The  consideration  of  this  objection  was  taken 
under  advisement  bv  the  court,  and  there- 
after sustained,  and  judgment  was  entered 
dismissing  the  proceedings.  To  these  rul- 
ings of  the  court  the  plaintiffs  duly  excepted, 
and  the  cause  is  now  here  upon  appeal ;  and 
the  only  question  to  be  determined  is  whether 
the  court  erred  in  sustaining  the  objection 
and  dismissing  the  proceedings. 

It  is  claim«l  by  the  respondent  that  the 
action  of  the  court  was  fully  justified  bv  § 
1649  of  the  Code  of  Procedure  (2  Hill's 
Code),  which  reads  as  follows:  "A  hus- 
band shall  not  be  examined  for  or  against  his 
wife  without  the  consent  of  the  wife,  nor  a 
wife  for  or  against  her  husband  without  the 
consent  of  the  husband ;  nor  can  either,  dur- 
ing marriaffe  or  afterward,  be,  without  the 
consent  of  the  other,  examined  as  to  any  com- 
munication made  by  one  to  the  other  during 
marriage.  ..."  It  is  insisted  by  the 
learned  counsel  for  the  respondent  that  this 
law  is  based  upon  higher  ground  that  tiiiat 
invoked  by  appellants,  namely,  that  of  pre- 
venting the  suppression  of  truth,  or  the  fail- 
ure of  justice  in  particular  cases.  And,  as 
an  expression  of  his  position,  oounael  cites  us 
to  the  declarations  of  Chancellor  Kent  and 
of  Lord  Coke.  "The  husband  and  wife," 
says  Chancellor  Kent,  "cannot  be  witnesses 
for  or  against  each  other.  .  .  .  This  is 
a  settled  principle  of  law  and  equity,  and  it 
is  founded  as  well  on  the  interest  of  the  par- 
ties being  the  same  as  on  public  policy.  The 
foundations  of  society  wouTd  be  shaken,  ac- 
cording to  the  strong  language  in  one  of  the 
caaes.*^  2  Kent,  Com.  pp.  178,  179.  And 
Lord  Coke  says:  "It  nath  been  resolved 
.  .  .  that  a  wife  cannot  be  produced 
either  against  or  for  her  husband,  .  .  . 
and  it  might  be  a  cause  of  implacable  discord 
and  dissension  between  the  husband  and  the 
wife,  and  the  means  of  great  inconvenience." 
Co.  Litt.  65.  It  must  be  borne  in  mind,  how- 
ever, that  both  Chancellor  Kent  and  Lord 
Coke  were  speaking  of  the  rule  at  common 
law.  The  rule  that  excluded  husband  and  wife 
from  testifying  for  or  against  each  other 
was  adopted  at  a  very  early  day  in  England, 
and  at  a  time  when  husband  and  wife  were 
in  law  one  person,  and  when  no  party  to  an 
action  was  a  competent  witness  because  of 
his  interest  therein.  But  this  rule  of  com- 
mon law  has  been  changed  by  legislation  in 
this  and  almost  every  other  state,  and  the 
interest  of  a  party  in  an  action  is  no  longer 
a  disqualification  as  a  witness.  And  ^nr 
lawmakers  manifestly  concluded  that  public 
policy  should  not  alone  prevent  a  husband 
or  wife  from  testifying  for  or  against  each 
other.  Under  the  statute  above  quoted, 
either  may  be  a  witness  for  or  against  the 
other  by  the  consent  of  that  other;  and  it 
can  hardly  be  said  that  that  is  "public  pol- 
iny,*'  as  the  term  is  ordinarily  understood, 
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and  therefore  beneficial  to  the  public  at  large, 
which  depends  exclusively  upon  the  will  or 
caprice  of  a  particular  individual.  Counsel 
for  the  respondent  also  cites  the  following 
cases  as  sustainin^^  his  contention  that  the 
defendant  Mrs.  Solomonson  was  not  a  com- 
petent witness  in  this  proceeding:  Berle» 
V.  Adsit,  102  Mich.  495;  De  Farges  v.  Ry- 
land,  87  Va.  404;  Niland  v.  Kalish,  37  Neb. 
47;  Wolford  v.  Famham,  44  Minn.  159; 
Macondray  v.  WardU,  26  Barb.  612;  White 
V.  /Stafford,  38  Barb.  419.  But  an  examina- 
tion of  these  authorities  will  disclose  that 
they  are  cases  in  which  both  the  husband  and 
wife  were  parties,  and  in  which  the  plaintiff 
called  either  the  one  or  the  other  as  a  wit- 
nesB ;  and  neither  of  the  cases  involved  a  pro- 
ceeding in  any  wise  like  the  present,  except 
the  Michigan  case,  in  which  a  wife  was  cited 
as  garnishee  in  an  action  pending  against  her 
husbEind,  and  in  which  it  was  held  that  she 
could  not  be  compelled  to  testify  over  her 
husband's  objection.  The  rule  contended  for 
by  respondent  here  was  properly  applied  in 
those  cases.  But  this  is  an  entirely  aifferent 
proceeding.  Here  the  husband  is  not  a  par 
ty,  and,  wo  think,  it  may  be  said,  is  not  in- 
tereated  in  such  a  sense  as  to  preclude  the 
examination  of  the  wife  as  a  witness  for  the 
plaintiff.  Mr.  Freeman,  speakins  of  supple- 
mental proceedings,  says  that  a  defendant  ii^ 
not  entitled  to  notice  of  a  proceeding  of  thin 
character  against  his  creditor;  nor  is  he  a 
party  thereto  in  such  a  sense  as  entitles  him 
to  interfere  therewith,  or  to  conduct  the  de- 
fense of  the  party  cited.  2  Freeman,  Exe- 
cutions, 2d  eid.  S  411.  See  also  Oihaon  v. 
Haggerty,  37  N.  Y.  555,  97  Am.  Dec.  752, 
and  Jones  v.  Roberts,  60  N.  H.  216.  In  the 
case  last  cited,  it  was  held  that  a  wife  may 
be  charged  as  trustee  of  her  husband,  and 
that  the  latter  has  no  such  necessary  interest 
in  the  controversy  between  the  plaintiff  and 
the  trustee  as  to  make  him  the  adverse  party,, 
within  the  meaning  of  the  statute.  It  ap- 
pears that  in  some  jurisdititioos  a  writ  of 
garnishment  may  be  issued  either  before  or 
after  judgment,  and,  in  considering  the  na- 
ture of  such  proceeding,  Mr.  Shinn  observes 
that  "it  may  be  stated  as  a  rule  that,  in 
states  where  garnishment  is  not  issued  until 
after  the  creditor  obtains  judgment  against 
his  debtor,  then  tlie  proceeding  by  garnish- 
ment against  a  person  indebted  to  the  judg- 
ment debtor  is  a  new  suit,  to  which  the  cred- 
itor is  plaintiff,  and  the  garnishee  the  de- 
fendant, brought  into  court  by  the  procesf. 
It  is  governed  by  the  general  rules  applica- 
ble to  other  suits,  and  to  this  suit  a  judg 
ment  debtor  is  a  stranger."  2  Shinn,  At- 
tachm.  §  469. 

"••While  in  this  state  a  proceeding  after 
judgment  is  not  denominated  a  "gamisli- 
inent,"  the  principle  involved  is  the  same: 
and  it  would  appear  from  the  quotation  froitv 
this  learned  author  and  the  authorities 
therein  referred  to  that  the  judgment  debtor 
is  a  mere  stranger  to  this  proceeding  against 
his  wife.  It  follows,  therefore,  that  what- 
ever the  testimony  of  Mrs.  Solomonson  might 
have  been,  it  would  have  been  neither  for 
nor  against  her  husband,  but  for  or  against 
herself.     If  the  huslmnd  had  been  called  a» 
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a  witness  by  the  plaintiff,  a  different  ques- 
tion would  have  been  presented.  In  ^  P^o- 
oeedjDg  like  this,  the  supreme  court  of  Wis- 
consin, in  Re  0*Brien,  24  Wis.  547,  decided 
that  the  judgment  debtor's  wife  may  be  re- 
quired to  disclose  whether  she  has  property 
of  her  husband  under  her  control,  and  may 
be  attached  as  for  a  contempt  for  refusing 
to  answer.  At  that  time  the  statute  of  Wis- 
consin, like  OUTS,  permitted  parties  other 
than  the  judgment  debtor  to  be  examined  in 
supplementary  proceedings.  The  law  was 
suDsequentJy  changed  so  as  to  restrict  the 
proceeding  to  the  judspneni  debtor  alone; 
and  the  supreme  court  of  the  state,  in  Blahon 
V.  Gilckriai,  67  Wis.  38,  held  that,  under  the 
new  law,  the  husband  was  not  a  competent 
witness  against  the  wife,  who  was  the  judg- 
ment debtor.  There  is  nothing  in  this  latter 
case  inconsistent  with  the  former.  In  New 
York  it  was  held,  at  a  special  term  of  the 
supreme  court,  that  the  wife  of  a  judgment 
debtor  may  be  examined  under  S  294  of  the 


Code,  which  authorizes  the  examination  of 
third  persons  alleged  to  have  property  be- 
longing to  the  judgment  debtor.  Lockwood 
V.  Woratell,  15  Abb.  Pr.  430,  note.  The  same 
doctrine  was  announced  in  Thompson  v.  8il- 
vers,  59  Iowa,  670,  by  the  supreme  court  of 
Iowa,  and  is  approved  by  Mr.  Waples  in  his 
work  on  Attachment  &  Garnishment,  2d  ed. 
§§  949,  950.  See  also  2  Wade,  Attachm.  § 
350;  Kood,  Garnishment,  §  41.  It  seems 
to  us  that  this  rule  is  both  reasonable  and 
just,  and  not  inconsistent  with  our  statute. 
Any  other  rule  would  permit  a  debtor  to  put 
all  of  his  personal  property  in  the  hands  of 
his  wife,  and  thereby  relieve  himself  from 
the  payment  of  his  honest  debts,  though 
abundantly  able  to  pay  them. 

The  judgment  is  reversed^  and  the  cause 
remanded  for  further  proceedings  in  accord- 
ance with  this  opinion. 

Gordon,  Dunbar,  and  Reavis,  JJ.,  con- 
cur. 
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Samuel  H.  TROXLER 

V. 

SOUTHERN  RAILWAY  COMPANY,  Appi. 

\m  Contlnvlnfp  nesllffence  of  an  em- 
ployer* such  as  the  failure  to  furnish  safe 
appliances  In  general  use,  which  would  have 
prevented  the  possibility  of  Injury,  precludes 
the  defense  of  contrlbatoiy  negligence. 

S.  Failure  to  fnmlslt  proper  and  safe 
appllanotra.  whereby  a  servant  Is  Injured, 
cannot  be  attributed  to  the  negligence  of  a  fel- 
low  servant. 

B.  Failure  to  fornlslt  antomattc  ear 
eoapiers  In  common  use  for  freight  cars  is 
nci^Iigence  i^er  m,  which  renders  a  railroad 
company  liable  to  an  employee  for  injuries 
received  In  attempting  to  couple  cars  having 
skeleton  drawheads  of  unequal  height. 

(March  21.  1809.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Guilford  Coun- 
ty in  favor  of  plaintiff  in  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  causea  by  defendant's  neg- 
ligence.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr,  F.  H.  Buabee,  for  appellant: 

The  opinion  of  the  court  m  the  case  of 
Greenlee  v.  Southern  R,  Co.  122  N.  C.  982, 
41  L.  R.  A.  399,  falls  into  what  it  is  respect- 
fully submitted  is  the  cardinal  error  of  treat- 
ing the  date  of  the  rendition  of  the  opinion 
in  May,  1898,  as  the  time  of  the  accident, 
which  was  some  years  previous. 

In  the  case  at  bar  tae  injury  occurred  on 
February  2,  1895. 

The  opinion  in  Mason* s  Casey  111  N.  C. 
490,  18  L.  R.  A.  845,  was  delivered  about 

NoTX. — See  also  Greenlee  v.  Southern  R.  Co. 
fN.  v"  >  41  L.  R.  A   899. 
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December,  1892,  scarcely  more  than  two 
years  prior  to  the  accident.  In  the  report 
of  the  Interstate  Commission  of  December 
1,  1895,  published  nearly  a  year  after  the 
Troxler  injury,  it  is  stated,  on  page  52  that 
''74.80  per  cent  of  the  total  equipment  is  still 
without  train  brakes,  and  72.70  per  cent 
without  automatic  couplers." 

At  that  time  the  Feaeral  law  required  in- 
terstate equipment  to  be  supplied  with  these 
safety  applhlnces  by  January  1,  1898,  and 
this  time  was  afterwards  extended  to  Janu- 
ary 1,  1900! 

To  render  the  opinion  of  the  court  in  the 
Greenlee  Case  applicable  to  the  case  at  bar, 
the  court  must  now  hold  that  two  years  after 
the  indefinite  warning  by  the  court  in  Ma- 
eon's  Case,  -and  five  years  before  the  national 
authority  required  the  crencral  use  of  these 
safety  appliances,  a  decision  can  be  based 
upon  the  warning  in  the  Mason  Case,  and 
make  a  failure  to  use  automatic  couplers  ab- 
solute negligence  two  years  after  Mason's 
Case,  upon  the  allesntion  that  there  was  a 
six  years'  notice.  This  seems  in  all  re- 
spects to  be  ew  post  facto, 

Messrs.  Sohenek  &  Sehenek  and 
Charles  M.  Stedman,  for  appellee: 

There  was  an  implied  obligation  resting 
on  the  defendant  company  that  it  should  pro- 
vide suitable  and  safe  cars  and  appliances 
to  enable  plaintiff  to  do  his  work  as  safely 
a^  the  hazards  incident  to  the  employment 
would  permit. 

Bailey,  Master's  Liability  for  Injuries  to 
Servants,  pp.  2,  3,  note  1  on  p.  2,  note  3  on 
p.  3;  Mason  v.  Richmond  d  D,  R,  Co,  111  N. 
C.  490,  18  L.  R.  A.  845;  Cowles  v.  Richmond 
d  D.  R.  Co,  84  N.  C.  309,  37  Am.  Rep.  620; 
Johnson  v.  Richmond  d  D,  R.  Co,  81  N.  Ci 
453 ;  GottHeb  v.  New  York,  L,  E,  d  W.  R.  Co. 
100  N.  Y.  467;  King  v.  Ohio  d  M.  R,  Co.  14 
Fed.  Rep.  277 ;  Hough  v.  Tewas  d  P.  R.  Co. 
100  U.  S.  218,  25  L.  ed.  615;  Northern  P.  R. 
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Co.  V.  Herbert,  116  U.  S.  642,  29  L.  ed.  755; 
Chicago,  M,  d  St.  P.  R.  Co,  v.  Boas,  112  U. 
S.  384,  28  L.  ed.  790;  Union  P.  R,  Co.  v.  Dan- 
iels, 162  U.  S.  089,  38  L.  ed.  601 ;  Baltimore 
d  0.  R,  Co,  v.  Baugh,  149  U.  S.  386,  37  L.  ed. 
772;  Pennsylvania  Co.  v.  Whitcomh,  111 
Ind.  212;  Witsell  v.  West  Asheville  d  8.  8. 
R,  Go.  120  N.  C.  657. 

The  defendant  company  owed  a  dutj  to 
plaintiff  to  exercise  reasonable  care  in  sup- 
plying for  the  operation  and  control  of  the 
train  a  sufficient  number  of  competent  serv- 
ants and  for  a  failure  of  duty  in  this  re- 
spect it  is  responsible  in  damages  to  the 
plaintifT  if  he  was  injured  in  consequence 
thereof.  The  contract  \i'as  that  he  should 
not  be  exposed  to  any  increased  risk  by  rea- 
son of  a  lack  of  adequate  help. 

Bailey,  Master's  Liability  for  Injuries  to 
Servants,  68,  69 ;  Northern  P.  R.  Co.  v.  Her- 
bert, 116  U.  S.  647,  29  L.  ed.  768;  Flike  v. 
Boston  d  A.  R.  Co.  63  N.  Y.  650,  13  Am.  Rep. 
545;  Booth  v.  Boston  d  A.  R.  Co.  73  N.  Y. 
38,  29  Am.  Rep.  97 ;  Mad  River  d  L.  E.  R. 
Co.  y.  Barber,  5  Ohio  St.  541,  67  Am.  Dec. 
312. 

These  duties  cannot  be  delegated  to  an- 
other. 

Bailey,  Master's  Liability  for  Injuries  to 
Servants,  131-133;  Troxler  v.  Southern  R. 
Co.  122  N.  C.  902 ;  Northern  P.  R.  Co.  v.  Her- 
bert, 116  U.  S.  642,  647,  29  L.  ed.  766,  758; 
Hough  V.  Tewas  d  P.  R.  Co.  100  U.  S.  218,  25 
L.  ed.  615;  Union  P.  R.  Co.  v,  Daniels,  152 
U.  S.  689,  38  L.  ed.  600;  Laning  v.  New 
York  C.  R.  Co.  49  N.  VT.  521,  10  Am.  Rep. 
417;  Pennsylvania  Co.  v.  Whitcomh,  111 
Ind.  212;  Oreenlee  v.  SoutJ^em  R.  Co.  122 
N.  C.  977,  41  L.  R.  A.  399. 

The  conductor  in  charge  of  the  train  was 
not  a  fellow  servant  of  the  plaintiff,  but  was 
a  vice  principal  of  defendant  company,  and 
if  the  injury  to  plaintiff  was  caused  by  the 
negligent  management  of  said  conductor  in 
operating  and  controlling  the  train  while 
the  coupling  was  being  made,  the  defendant 
is  liable  therefor. 

Mason  v.  Richmond  d  D.  R.  Co.  Ill  N 
C.  482,  18  L.  R.  A.  845;  Purcell  v.  Southern 
R.  Co.  119  N.  C.  728. 

If  the  neglect  by  which  the  accident  and 
injury  to  plaintiff  was  brought  about  was  a 
continuous  one  it  will  be  regarded  as  the 
proximate  cause,  and  defendant  would  be 
liable. 

Lloyd  V.  Albemarle  d  R.  R.  Co.  118  N.  C. 
1010;  Mayes  v.  Southern  R.  Co.  119  N.  C. 
758;  Mesio  v.  Atlantic  d  N.  C.  R.  Co.  120  N. 
€.  491 ;  Stanley  v.  Durham  d  N.  R.  Co.  120 
N.  C.  516. 

Clark,  J.,  delivered  the  opinion  of  the 
•court : 

The  plaintiff  was  injured  in  attempting  to 
couple  cars  of  the  defendant  on  which  there 
were  no  automatic  car  couplers,  but  in  lieu 
thereof  skeleton  drawheads,  of  unequal 
height.  The  court  below  held  that  the  ab- 
*6ence  of  automatic  couplers,  in  general  use, 
was  negligence  per  se,  and  refused  to  submit 
an  issue  whether  the  injury  was  not  caused 
by  the  negligence  of  a  fellow  servant,  and 
refused  to  iaitruct  the  jury,  as  prayed,  that 
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ihe  plaintiff  was  guilty  of  contributory  neg- 
ligence if  he  could,  by  proper  care,  have 
coupled  the  cars  by  hand  without  acci.lent. 

Tne  duty  to  furnish  proper  and  safe  appli- 
ances is  that  of  the  common  master,  ana  in- 
jury caused  by  their  absence  cannot  be  at- 
tributed to  the  negligence  of  a  fellow  serv- 
ant. Troxler  v.  Southern  R.  Co.  122  N.  C. 
902;  Wright  y.'  Southern  R.  Co.  122  N.  C. 
959.  It  has  been  heretofore  held  in  Green- 
lee V.  Southern  R.  Co.  122  N.  C.  977,  41 
L.  R.  A.  399,  that  failure  of  a  railroad 
company  to  equip  its  freight  ears  with 
modern  self-coupling  devices  is  negligence- 
per  se,  continuing  up  to  the  time  of  an  injury 
sustained  by  an  employee  in  coupling  cars  by 
hand,  and  renders  the  company  liable, 
whether  such  employee  was  negligent  In  the 
manner  of  making  the  coupling  or  not.  The 
same  ruling  had  been  previously  made  as  to 
the  duty  of  furnishing  automatic  car  coup- 
lers on  passenger  trains  in  Mason  v.  Rich- 
mond d  D.  R.  Co.  (1892)  111  N.  C.  482,  18 
L.  R.  A.  845.  Where  the  uesligence  of  the 
defendant  is  a  continuing  negligence  (as  the 
failure  to  furnish  safe  appliances,  in  general 
up.e,  when  the  use  of  sucn  appliances  would 
have  prevented  the  possibility  of  the  in- 
jury), there  can  be  no  contributory  n^li- 
fence  which  will  discharge  the  master's  lia- 
ility.  This  has  been  repeatedly  and  uni- 
formly held.  Norton's  Case,  122  N.  C.  911 ; 
McLamVs  Case,  122  N.  C.  873 ;  Cone  v.  Dela- 
ware, L.  d  W.  R.  Co.  81  N.  Y.  206, 
37  Am.  Rep.  4fil.  The  failure  to  pvuvide  the 
necessary  appliances  is  the  causa  O'lvsans. 
The  defendant,  however,  frankly  asks  us  to 
reconsider  and  overrule  Greenlee's  Case. 
That  case  was  the  expression  of  no  new  doc- 
trine, but  the  alljrmation  of  one  as  old  as  the 
law,  and  founded  on  the  soundest  principles 
of  justice  and  reason,  to  wit:  That  wnen 
bafer  appliances  have  been  invented,  tested, 
and  have  come  into  general  use,  it  is  negli- 
gence per  se  for  the  master  to  expose  nis 
servant  to  the  hazard  of  life  or  limb  from 
antiquated  and  defective  appliances  which 
have  been  generally  discarded  by  the  intel- 
ligence and  humanity  of  other  employers. 
Witsell  V.  West  Aslieville  d  S.  S.  R.  Co.  120 
N.  C.  557.  This  must  be  so,  if  masters  owe 
any  duties  to  their  employees,  and  unless 
economy  of  expenditures  on  the  part  of  the 
railroad  management  is  to  be  deemed  su- 
perior to  the  conservation  of  the  lives  and 
limbs  of  those  employed  in  their,  operation. 
In  the  twelfth  annual  report  of  the  Inter- 
state Commerce  Commission  (1898),  pub- 
lished by  authority  of  the  United  States 
government,  upon  returns  made  by  the  rail- 
road companies  themselves,  it  is  stated  (at 
page  88) :  "Since  the  enactment  of  the  law 
in  1893  [requiring  automatic  couplers]  there 
has  been  a  decreasing  number  of  casualties. 
There  were  1,034  fewer  employees  killed, 
and  4,062  fewer  injured,  during  the  year 
ending  June  30,  1897,  than  during  the  same 
period  in  1893.  The  importance  of  this  sub- 
ject will  be  realized  when  the  yearly  casual- 
ties to  railway  employees  are  compared  with 
those  which  occurred  during  the  recent  war. 
In  the  Spanish-American  war  there  were  298 
killed  and  1,645  wounded.    In  1897,  there 


1809. 


Troxlbr  v.  Southern  R.  Co. 


815 


1,693  men  killed  and  27,667  injured, 
from  all  causes,  in  railway  service.  From 
eoupling  and  uncoupling  cars  alone  219  less 
were  killed,  and  4,994  less  were  injured,  in 
1S97  than  in  1893,  when  the  law  was  enacted. 
The  number  of  such  employees  killed  has 
been  reduced  one  half,  and  the  number  of  in- 
jured, also,  practically  reduced  one  half. 
The  reduction  in  the  number  of  accidents 
from  all  causes  largely  exceeded  (by  nearly 
three  to  one),  in  a  single  year,  the  entire 
casualties  resulting  from  the  prosecution  of 
the  late  war.''  Thus,  in  four  years  from 
1893  to  1897,  notwithstanding  the  increase 
of  thousands  of  miles  of  railways,  and  over 
100,000  of  employees,  and  the  further  fact 
that  the  railroad  corporations  have  been  able 
to  procure  from  the  interstate  commerce 
commission  an  extension  of  the  time  at  which 
the  law  of  Congress  imposing  a  penalty  for 
operating  any  cars  without  self-couplers  will 
eome  into  force,  the  shadow  of  the  law  has 
procured  so  general  an  attachment  of  these 
self-couplers  that  5,213  fewer  employees 
were  killed  and  wounded  in  coupling  and  un- 
coupling cars  in  1897  than  in  1893.  Can  it, 
.  therefore,  be  seriously  contended  that  the 
absence  of  such  safety  appliances  is  not  a 
negligence  per  8e,  rendering  the  railroad 
company  liable  for  damages?  As  these  ap- 
pliances have  been  patented  and  more  or  less 
in  use  for  over  thirty  years,  it  should  not 
have  required  an  act  of  (congress  to  enforce 
their  universal  adoption.  Failure  to  adopt 
them,  after  being  so  long  and  widely  known 
and  used,  was  negligence  in  the  defendant 
upon  the  principles  of  the  common  law.  Wit- 
stlVa  Case,  120  N.  C.  557.  The  act  of  Con- 
gress imposing  a  penalty  for  failure  to  add 
ihe  appliances,  after  January  1,  1898,  in  no 
wise  affected  the  right  of  any  employee  to 
recover  for  damages  sustained  by  the  negli- 
gence of  any  railroad  company  to  attach 
them.  The  action  of  the  Interstate  Com- 
merce Commission  in  extending  the  date  at 
which  such  act  should  come  into  force  (by 
virtue  of  authority  given  in  the  act)  could 
not  set  aside  the  principle  of  law  that  fail- 
ure to  adopt  such  appliances  was  negligence 
per  96,  nor  have  any  other  effect  than  to  post- 
pone the  date  at  which  the  United  States 
government  would  impose  the  prescribed 
penalty  upon  all  railroads  engaged  in  inter- 
state commerce  failing  to  equip  all  their  cars 
with  automatic  couplers, — a  penalty  which 
is  imposed  irrespective  of  whether  any  acci- 
dents occur  from  such  failure  or  not.  The 
indifference  of  railroad  companies  shown  in 
not  adopting  these  life  and  limb  saving  ap- 
pliances is  all  the  greater  since  their  cost  is 
comparatively  small.  Indeed  the  Interstate 
Commerce  Commission,  in  the  above  cited  re- 
port (page  89),  state  that,  considering  the 
less  expense  required  in  repairs,  they  are  an 
actual  saving.  They  say:  "Figures  sub- 
mitted by  one  of  the  leading  railroad  com- 
panies indicate  that  the  adoption  of  the  au- 
tomatic coupler  will  result  in  saving  a  very 
large  sum  annually,  in  comparison  with  the 
expense  incurred  in  former  years  in  apply- 
ing and  maintaining  the  link  and  pin  type; 
and  this  does  not  &ke  into  account  the  re- 
duced cost  to  the  roads  which  must  result 
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from  fewer  suits  for  damages  by  injured  em- 
ployees." And,  further,  that,  there  being 
too  much  slack  in  the  old  pin  and  link  for 
the  brake  to  act  economically  or  successful- 
ly, the  automatic  coupler  "makes  the  re- 
quirements of  railroad  operation  better,  as 
well  as  minimizes  the  danger  to  employees." 
In  Witsell  v.  West  AshevUle  d  8,  8.  R.  Co, 
120  N.  C.  557,  502,  it  is  said :  "If  any  appli- 
ance is  such  that  the  railroads  should  have  it, 
the  poverty  of  the  company  is  no  sufficient 
excuse  for  not  having  it.*'  But  not  only,  as 
above,  the  use  of  self -couplers  would  be  an 
actual  economy  to  the  defendant,  but  that 
it  is  amply  able  to  put  on  these  appliances, 
if  it  was  not,  is  sh<mn  by  the  published  re- 
port of  the  defendant  company  that  its  gross 
earnings  for  the  year  1895  (when  this  injury 
was  inflicted)  were  over  $17,000,000,  and  its 
net  earnings  over  and  above  all  expenses, 
were  more  than  $5,000,000  (Poor,  R.  R. 
Manual,  1898,  p.  792), — figures  which,  for 
the  year  just  past,  have  risen  to  over  $20,- 
000,000  p^oes  earnings  and  over  $6,000,000 
net  earnings.  With  such  an  array  as  above 
of  the  terrible  cost  of  life  and  limb  by  fail- 
ure to  use  appliances  to  avoid  coupling  and 
uncoupling  cars  by  hand  (in  doing  which 
the  plaintiff  was  injured),  the  small  expense 
— nay,  actual  economy — of  adopting  them, 
and  the  ample  means  the  defendant  possesses, 
we  cannot  reverse  our  ruling  in  Oreenle^s 
Case,  that  it  is  negligence  per  se  in  any  rail- 
road company  to  cause  one  of  its  employees 
to  risk  his  life  or  limb  in  making  couplings 
which  can  be  made  automatically  without 
risk. 

This  matter  of  requiring  these  great  corpo- 
ratioiM  to  protect  tne  traveling  public,  and 
their  employees  as  well,  bv  the  adoption  of 
all  safety  appliances  whicn  have  come  into 
general  use,  is  so  important  that  we  have 
gone  into  the  subject  at  this  length.  Ordi- 
narily owned  by  great  syndicates  put  of  the 
state  in  which  they  operate,  and  their  man- 
agement, at  all  events,  removed  from  any 
subjection  to  that  sound  public  opinion 
which  is  so  great  a  chct'ic  upon  the  conduct 
of  individuals,  and  of  government  itself,  the 
sole  protection  left  to  the  traveler  and  the 
employee  alike  is  the  applioation  of  that  law 
which  is  administered  impartially,  and 
which  can  lay  its  hand  fe&rlessly  upon  the 
most  powerful  combination,  and  protect  with 
its  care  the  humblest  individual  in  the  land. 
The  subject  is  one  of  transcendent  import- 
ance; for,  notwithstanding  the  partial  adop- 
tion of  these  appliances  and  consequent  re- 
duction in  casualties,  the  twelfth  annual  re- 
port of  the  Interstate  Commerce  Commission 
shows  (page  77)  that  for  the  year  ending 
June  30,  1897,  on  the  railroads  engaged  in 
interstate  commerce  (which  alone  report  to 
that  commission),  there  were  still  43,168 
casualties,  of  which  6,437  resulted  in  death. 
Of  these,  1,693  killed,  and  27,667  wounded, 
were  railroad  employees,  among  whom  214 
were  killed  and  6,283  wounded  in  coupling 
or  uncoupling  cars.  In  our  own  state,  the 
report  of  the  North  Carolina  railroad  com- 
mission for  1898  (paces  250,  251 )  shows  that 
for  the  year  ending  June  30,  1898,  the  rail- 
roads   reported    879     persons    killed     and 
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wounded  (of  whom  99  were  killed),  and  of 
these  23  of  the  killed,  and  599  of  the  wound- 
ed, were  employees, — total,  622.  As,  of  the 
9,000  employees  reported  in  this  state,  4,- 
000  (according  to  the  usual  ratio)  were  em- 
ployees engaged  in  the  actual  operation  of 
the  trains,  it  follows  that  in  this  state  1  such 
employee  in  every  6^^  was  in  that  year  in- 
jured or  killed.  In  view  of  such  mortality, 
rivaling  that  of  the  bloodiest  wars,  this 
court  cannot  reverse  its  declaration  hereto- 
fore, which  is  sustained  by  every  sentiment 
of  justice  and  humanity,  that  where  a  life 
and  limb  saving  appliance,  like  automatic  car 
couplers,  has  come  into  general  use,  and  its 
partial  adoption  has  in  four  years,  notwith- 
standing the  increase  in  railroad  mileage  and 
employees,  decreased  the  injuries  and  deaths 
from  coupling  cars  one  half,  the  failure  to 
adopt  ana  use  it  is  negligence  per  se.  Con* 
flidering  the  economy  in  money  of  using  such 
appliance^,  as  well  as  the  ample  revenues  of 
the  defendant,  it  is  passing  strange  that  it, 
or  any  other  railroad  company,  should  have 
delayed  till  now,  or  even  till  1896,  to  protect 
the  lives  and  limbs  of  their  employees  in  this 
particular,  or  that  there  should  have  been 
need  of  an  act  of  Congress  or  the  verdict  of 
a  jury  to  stimulate  considerations  of  human- 
ity towards  their  patrons  and  their  employ- 
ees. Counsel  for  the  defendant  read,  as 
part  of  his  argument,  a  clipping  from  a  news- 

giper.  and  repeats  in  his  brief,  that  a  noble 
nglish  lord,  who  was  a  railroad  manager 
as  well  as  an  hereditary  member  of  Parlia- 
ment, had  changed  his  party  affiliations  be- 
cause the  one  to  which  ne  had  belonged  had 
advocated  the  enforced  adoption  of  self- 
couplers  upon  English  railways.  That  simp- 
ly shows  that  one  such  manager,  at  least, 
possesses  a  lordly  disregard  for  the  thou- 
sands of  deaths  and  injuries  of  employees 
yearly  caused  by  the  lack  of  safety  appli- 
ances; and  it  may  be  there  are  others  who 
entertain  sentiments  of  higher  allegiance  to 
the  net  earnings  of  the  syndicates  that  em- 
ploy them  than  to  those  great  principles 
which  every  political  party  professes  to  j|,d- 
vorate  as  being  for  the  best  interests  of  the 
public.  But  the  hostility  of  one  or  more 
railway  managers  towards  the  matter  cannot 
affect  the  impartial  enforcement  of  the  sound 
legal  principle  that  employees  and  the  trav- 
eling public  alike  have  a  right  to  be  protected 
againftt  any  dangers  which  can  be  avoided  by 
the  adoption  of  safety  appliances  which  have 
boen  tested  by  experience,  and  which  have 
come  into  general  us^.  In  the  present  case, 
the  defendant  has  the  less  excuse  because 
there  was  uncontradicted  testimony,  not  only 
that  automatic  car  couplers  were  in  general 
use  at  the  time  of  the  injury  (March,  1895), 
but  that  the  skeleton  drawheads,  in  attempt^ 
ing  to  make  a  coupling  with  which  the  plain- 
tin  was  injured,  were  defective  in  that  they 
were  of  different  heights  from  the  ground, 
and  evidence  that  the  cars  could  not  have 
been  coupled  with  a  stick,  or  in  any  other 
manner,  except  by  hand. 

2^0  error, 
44  L.  R.  A. 


J.  A.  PI£KCE,  Admr.,  etc.,  of  Frank  H. 
Pierce,  Deceased, 

V. 

NORTH     CAROLINA     RAILROAD     COM- 
PANY, Appi. 

1.  llie  manter  is  liable  for  tmjary  done 
hy  the  ^Tauton,  Trllfal,  and  ntalielon* 
afst  of  an  employee  within  the  scope  and  in 

the  discharge  of  his  duties. 

2.  The  tortloaa  act  of  a  brakeman  in 
thro\%-lii)ir  coal  at  a  boy  on  the  tender  of 
an  engine,  by  which  he  knocks  him  off  or 
frightens  him  so  that  be  jumps  off.  causing 
him  to  be  run  over  and  killed  by  the  engine, 
reuders  the  railroad  company  liable. 

3.  A  broadside  exception  "to  the  charge 
aa  given"  will  not  be  considered. 

(March  7,  1890.) 

APPEAL  by  defendant  from  a  Judgment 
of  the  Superior  Court  for  Rowan  COtinty 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  the  alleged  negligent 
killing  of  plaintiff's  intestate.    Affirmed, 

Deceased  was  a  lad  some  twelve  years  old, 
who,  in  attempting  to  ride  upon  the  tender 
of  one  of  defendant's  locomotives,  in  some 
way  fell  off  and  was  run  over  and  killed  by 
the  cars.  There  was  some  evidence  in  the 
case  tending  to  show  that  deceased  was  driven 
from  his  position  by  missiles  thrown  by  the 
fireman,  and  plaintiff  claimed  that  the  rail- 
road was  liable  for  the  fireman's  act.  The 
court  submitted  the  following  issues  to  the 
jury:  1.  Was  the  plaintiff's  intestate  killed 
by  the  negligence  of  the  defendant  as  al- 
leged? 2.  Did  the  plaintiff's  intestate  by 
his  own  negligence  contribute  to  his  death? 
3.  Could  the  defendant  by  the  exercise  of 
reasonable  care  and  prudence  have  avoided 
the  injury  notwithstanding  the  contributory 
negligence  of  the  deceased?  4.  What  dam- 
age is  plaintiff  entitled  to  recover? 

Further  facts  sufficiently  appear  in  the 
opinion. 

Messrs.  Charles  Priee  and  6.  F.  Baaoa. 
for  appellant. 

Messrs.  Lee  S.  OTerman,  B.  F.  Iioac, 
and  R.  Lee  Wrishty  for  appellee: 

Even  if  plaintiff's  intestate  was  a  tres- 
passer and  guilty  of  negligence  in  getting 
upon  the  tender,  if,  subsequent  to  ana  inde- 

Sendent  of  his  carelessness;  defendant  bjr  or- 
inary  care  could  have  prevented  the  injury 
to  him,  then  there  is  no  contributory  negli- 
gence upon  the  part  of  plaintiff's  intestate, 
because  the  fault  of  the  injured  party  be- 
comes remote. 

Smith  V.  Norfolk  d  8.  R.  Co.  114  N.  C. 
765,  25  L.  R.  A.  287. 

If  the  defendant  caused  him  to  get  off 
while  the  train  was  in  motion,  or  knodced 
him  off,  the  act  of  the  defendiuit  would  be 

NoTV. — For  master's  rtiUfionsIbiMfty  for  eerv- 
ant's  tortious  injury  to  third  person  in  the  ab- 
sence of  any  contrartnal  relation  with  him,  see 
note  to  Ritchie  v.  Waller  (Conn.)  27  U  R.  A 
161. 


See  also  44  h.  R.  A.  o.)3 ;  46  L.  R.  A.  314;  47  T,.  R.  A.  282. 
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the  proximate  cause  oi  his  death,  and  the 
plaintiff  would  be  entitled  to  reoover. 

Troy  V.  Cape  Fear  d  Y,  Valley  R,  Co,  99 
N.  C.  306. 

If  the  engineer  and  fireman  saw  plaintiff's 
intestate  upon  the  tender,  and  \>j  ordinary 
«are  could  have  prevented  the  injury,  then 
the  plaintiff  would  be  entitled  to  recover 
damages. 

CUwk  V.  WHmxngton  d  W,  B,  Oo.  109  N.  C. 
430,  14  L.  R.  A.  749;  Kline  v.  Central  P.  R, 
<7o.  37  Cal.  400,  99  Am.  Dec.  287. 

The  fireman  was  acting  within  the  scope 
<if  his  employment. 

Hussey  v.  Norfolk  Southern  R,  Co.  98  N. 
€.  41 ;  2  Wood,  Railroads,  2d  ed.  *1404;  Den- 
ver  d  R.  Q.  R,  Co.  v.  Harris,  122  U.  S.  697, 
30  L.  ed.  1146. 

The  defendant  was  bound  to  exercise  rea- 
fionable  care  to  anticipate  and  prevent  in* 
Jury  to  dec«wed  although  he  was  a  trespass- 
«r. 

Chicago  City  R.  Oo,  v.  Robinson,  127  III. 
-9,  4  L.  R.  A.  127;  Northwestern  R.  Co.  v. 
Hack,  66  111.  238;  Kansas  City,  Ft.  8.  d  O. 
R.  Co.  V.  Kelly,  36  Kan.  655,  59  Am.  Rep. 

•OVO. 

Children  between  sefven  and  fourteen  are 
incapable  of  exercising  diecretion. 

1  Biahoip,  Crim.  Law,  p.  368. 

It  is  not  necessary  to  show  that  the  mas- 
ter authorizes  the  particular  act  to  be  done: 
It  is  oolv  necessary  to  show  that  the  servant 
wae  acting  in  the  general  scope  of  his  em- 
ployment. 

Rounds  Y.  Delaware,  L.  d  W.  R.  Co.  64 
N.  Y.  129,  21  Am.  Rep.  697;  Lovett  v. 
Salem  d  8.  R.  Co.  9  Allen,  557;  Carter  v. 
Louisville,  N.  A.  d  C.  R.  Co.  98  Ind.  552, 
40  Am.  Rep.  780,  8  Am.  &  Eng.  R.  Cas.  347. 

If  the  lessee's  emplojrees  on  the  engine 
eonld  have  averted  tne  injury  by  keeping  a 
lookout  on  the  track  and  tender,  and  but  for 
the  lack  of  such  prudence  and  care  the  in- 
jury would  not  have  occurred,  the  defendant 
would  be  liable  in  damages. 

Pickett  ▼.  Wilmington  d  W.  R.  Co.  117 
K.  C.  616,  30  L.  R.  A.  257. 

The. defendant  lessee' is  liable  for  the  vio- 
lent conduct  of  his  employees  on  the  shifting 
engine  when  they  were  acting  within  the 
scope  of  their  employment  or  line  of  duty. 

Daniel  v.  Petersburg  R.  Co.  117  N.  C.  592; 
Hussey  v.  Norfolk  Southern  R.  Co.  98  N.  C. 
34;  Kline  v.  Central  P.  R.  Co.  37  Cal.  400, 
99  Am.  Dec.  282;  14  Am.  &  Eng.  Enc.  Law, 
p.  823,  and  notes;  Kansas  City,  Ft.  8.  d  O. 
R,  Co.  V.  Kelly,  36  Kan.  656,  59  Am.  Rep. 
596;  Wabash  R.  Co.  v.  Savage,  110  Ind.  156; 
Higgins  v.  Watervliet  Tumpk.  d  R.  Co.  46 
N.  Y.  23,  7  Am.  Rep.  293 ;  Northwestern  R. 
Co.  T.  Hack,  60  111.  238;  Deems  v.  Chicago, 
R.  I.  d  P.  R.  Co.  58  Iowa,  150;  Keefe  v. 
MUwaukee  d  St.  P.  R.  Co.  21  Minn.  207,  18 
Am.  Rep.  393 ;  Kansas  C.  R.  Co.  v.  Fitzsim- 
mons,  22  Kan.  686,  31  Am.  Rep.  203;  To- 
womda  Coal  Co.  v.  Heem^m,  86  Pa.  418. 

Clarity  J.,  delivered  the  opinion  of  the 
court: 

The  motion  to  dismiss  the  complaint  and 
for  ju(^ment  of  nonsuit  appears,  from  the 
brief  of  defendant's  counsel  to  be  intended  to 
44  L.  R.  A. 


raise  again  the  question  whether  the  lessor 
company,  the  North  Carolina  Railroad  Com- 
pany, the  defendant  herein,  is  liable  "for  all 
acts  done  by  the  lessee  in  the  operation  of 
the  road,"  as  was  held  in  Logan  v.  North 
Carolina  R.  Co.  116  N.  C.  940,  but  why  the 
counsel  should  feel  "encouraged  to  believe" 
that  "this  court  will  retire  from  the  position 
it  has  taken  upon  this  question,"  we  are  not 
advised.  We  have  perceived  no  lack  of 
"soundness  of  reasoning"  therein.  The  de- 
cision in  Logan*s  Case  was  made  after  full 
deliberation  and  with  full  appreciation  and 
careful  discussion  of  the  important  principle 
now  again  called  in  question,  and  it  was  held 
that  "a  railroad  company  cannot  escape  its 
responsibility  for  negligence  by  leasiiig  its 
road  to  another  company  unless  its  charter 
or  a  subsequent  act  of  the  legislature  spe- 
cially exempts  it  from  liability  m  such  case;" 
and  it  was  made  in  an  action  to  which 
the  appellant  herein  was  the  party  raising 
the  question.  The  same  proposition  had 
been  theretofore  laid  down  by  Smith,  Ch.  J., 
in  Ayoock  v.  RtUeigh  d  A.  Air  Line  R.  Co.  89 
N.  C,  at  page  330,  with  cases  there  cited; 
and  Logan's  Case  upon  this  point  has  been 
expressly  cited  and  sustained  in  Tillett  v. 
Norfolk  d  W.  R.  Co.  118  N.  C.  at  page  1043 ; 
James  y.Westem  N.  C.  R.  Co.  121  N.  C-,  at 
page  528;  Benton  v.  North  Carolina  R.  Co. 
(decided  May  24,  1898)  122  N.  C.  1007;  and 
Norton  v.  North  Carolina  R.  Co.  122  N.  C.  at 
paces  936,  937.  In  the  last  two  cases  this 
point  was  affain  held  against  the  same  cor- 
poration which  is  the  appellant  in  this  case. 
The  verdicts  were  for  considerable  sums,  and 
in  Norton's  Case  the  defendant  was  repre- 
sented by  the  same  counsel  as  in  the  present 
case. 

The  issues  excepted  to  are  those  suggested 
for  cases  of  this  nature  in  Denmark  v.  At- 
lantic d  N.  C.  R.  Co,  107  N.  C.  185,  and  which 
have  been  time  and  again  approved  since. 
Every  phase  of  the  defenaant's  conten- 
tion could  have  been  presented  upon  the  is- 
sues submitted,  and  there  could  be,  there- 
fore, no  just  ground  of  exception  in  that  re- 
spect Willis  V.  Atlantic  d  D.  R.  Co.  122 
>f.  C.  905,  and  cases  there  cited. 

The  exception  for  refusal  of  the  first 
prayer,  to  instruct  the  jury  that  there  was 
no  evidence  of  negligence,  and  of  the  fourth 
p raver,  to  instruct  them  that  there  was  no 
eviclence  that  the  act  of  defendant'^  servant 
was  within  the  scope  of  his  duties,  and  of 
the  sixth  prayer,  to  instruct  them  that  there 
was  no  evidence  that  the  fireman  of  defend- 
ant's lessee  struck  the  deceased  and  knocked 
him  off  the  steps  of  the  tender,  were,  up- 
on the  evidence,  properly  refused.  The  other 
part  of  the  fourth  prayer  and  the  seventh 
prayer  for  instructions  were  given  in  the 
charge.  The  charge  of  the  court  given  in 
lieu  of  the  fiftli  prayer  for  instruction  gives 
the  defendant  no  ground  to  complain  at  the 
refusal  of  that  prayer. 

We  will  now  consider  the  second  and  third 
prayers  for  instructions,  which  were:  "(2) 
If  the  jury  believe  that  the  intestate  of 
plaintiff  wa«  killed  by  the  wanton,  wilful, 
and  malicious  act  of  one  of  the  employees  of 
the  railroad  company,    then    the    company 
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would  not  be  liable,  and  tlie  jury  should  re- 
spond to  the  first  issue  'No/  (3)  If  the 
jury  find  that  the  intestate's  death  was 
caused  by  the  wanton  and  malicious  act  of 
the  fireman,  and  that  his  act  was  not  done  in 
the  furtherance  of  the  business  of  the  defend- 
ant, they  should  find  the  first  issue  in  favor 
of  the  defendant,  *No.*  "  The  assumption  in 
these  prayers  that  the  defendant  is  not  liable 
if  the  plaintiff's  intestate  was  killed  by  the 
wanton,  wilful,  and  malicious  act  of  one  of 
the  employees  of  the  defendant,  and  espe- 
cially if  such  act  was  not  done  in  furtherance 
of  the  business  of  the  defendant,  cannot  be 
sustained.  The  true  test  is,  Was  it  done  by 
such  employee  in  the  scope  of  the  discharge 
of  duties  assigned  him  by  the  defendant,  and 
while  in  the  discharge  of  such  duties?  "In 
furtherance  of  the  Dusiness  of  employer" 
means  simply  in  th%  discharge  of  the  duties  of 
the  employment;  and  the  court  properly  told 
the  jury  that  the  defendant  is  responsible 
for  the  injury  if  caused  b^  the  wrongful  act 
of  the  employee  while  acting  in  the  scope  of 
his  employment.  In  Ramaden  v.  Boston  d 
A,  R,  Co.  104  Mass.  at  page  120,  6  Am.  Bep. 
200,  Gray,  J.,  says :  "If  the  act  of  the  serv- 
ant is  within  the  general  scope  of  his  em- 
ployment, the  master  is  equally  liable, 
whether  the  act  is  wilful  or  merely  negli- 
gent {Howe  V.  Netomarch,  12  Allen,  49),  or 
even  if  it  is  contrary  to  an  express  order  of 
the  master  {Philadelphia  d  R.  R.  Go,  v. 
Derby,  14  How.  468,  14  L.  ed.  502."  The  rule 
18  thus  laid  down  in  2  Wood,  Railroads,  2d  ed. 
§  316,  at  page  1404:  "Where  the  act  is 
within  the  scope  of  the  servavtt's  authority, 
express  or  implied,  it  is  immaterial  whether 
the  injury  resulted  from  his  negligence,  or 
from  his  wilfulness  and  wantonness.  Nor  is 
it  necessary  that  the  master  should  have 
known  thaib  the  cu:t  was  to  be  done.  It  is 
enough  if  it  was  within  the  scope  of  the 
servant's  authority.  Thus,  where  a  servant 
of  a  railway  company  employed  to  clean  and 
secure  its  cars,  and  keep  persons  out  of  them, 
kicked  a  boy  eleven  years  old  from  a  railing, 
while  the  cars  were  in  motion,  whereby  he 
was  thrown  under  the  cars  and  killed,  it  was 
held  that  the  act,  although  in  nobody's  line 
of  duly,  being  done  in  the  course  of  the  serv- 
ant's employment,  the  company  was  charge- 
aJble  therefor";  citing  Northwestern  R.  Co, 
▼.  Hack,  66  111.  238,  and  other  cases  as  au- 
thorities. Amon^  many  other  cases  almost 
on  ''all  fours"  with  the  present  are  Kansas 
City,  Ft,  8,  d  G,  R,  Co,  v.  iTeHy,  36  Kan. 
655,  59  Am.  Rep.  596,  in  which  it  was 
held  l^at  "where  a  boy  fifteen  years  old 
gets  upon  a  freight  train  wrongfully, 
and  as  a  trespasser,  for  the  purpose  of 
riding  without  paying  his  fare,  and  is 
commanded  by  the  brakeman  to  jump  off 
the  train  while  in  dangerous  motion,  in  the 
night-time,  and  in  ob^ience  to  that  com- 
mand, and  in  fear  of  being  thrown  off, 
jumps  off  the  train  and  is  run  over  and  in- 
jured, the  company  is  liable";  and  it  is  fur- 
ther held  that  whether  the  brakeman  acted 
wantonly  and  maliciously,  or  merely  failed  to 
exercise  due  care  and  caution,  the  railroad 
company  is  liable  for  damages  resulting  from 
the  brakeman's  conduct, — citing  many  cases. 
44L.  R.  A. 


In  Rounds  v.  Delaware,  L.  d  W,  R,  Co.  64  N. 

Y.  129,  21  Am.  Rep.  597,  the  defendant  waj% 
held  liable  where  the  plaintiff  jumped  upon 
the  platform  of  a  baggage  car  to  ride  to  a 
place  where  the  cars  were  being  backed  to 
make  up  a  train  ( this  being  against  the  regu- 
lations of  the  defendant),  and  the  baggaee 
master  knocked  him  <^,  and  in  falling  he 
fell  upon  some  wood,  rolled  under  the  car, 
and  was  injured;  the  court  holding  that,  to 
"make  the  master  liable,  .  .  .  it  is  not 
necessary  to  show  that  he  express!  v  author- 
ized the  particular  act;  it  is  sulllcient  to 
show  that  the  servant  was  .  .  .  acting 
within  the  general  scope  of  his  authority; 
and  this  although  he  departed  from  the  pri- 
vate instructions,  .  .  .  abused  his  au- 
thority, wais  reckless  in  the  performance  of 
his  duty,  and  inflicted  unnecessary  injury." 
In  Lovett  v.  Salem  d  8.  R.  Co.  9  Allen,  557, 
it  was  held  that  where  a  boy  ten  years 
old  wrongfully  got  upon  a  street  car,  and 
the  driver  ordered  him  to  jump  off  while  run- 
ning at  a  dangerous  speed,  the  company  is 
responsible  for  the  injuries  sustained  by  the 
bo^  in  doing  so,  unless  it  was  found  that  the 
injury  was  caused  bv  the  boy's  negligent 
manner  of  getting  off.  Another  instance  of 
liability  for  injuries  sustained  by  a  trespass- 
er from  the  servant's  violently  and  forcibly 
putting  the  trespasser  off  is  Carter  v.  Louis- 
vilU,  N.  A,  d  C,  R,  Co.  [98  Ind.  552,  49  Am. 
Rep.  780],  8  Am.  &  Eng.  R.  Gas.  347,  which 
cites  numerous  precedents  of  like  purport. 
But  it  is  needless  to  multiply  cases.  Ail  of 
them  hold  that  such  ejectment  is  done  by 
the  servant  in  the  general  scope  of  his  em- 
plovment,  and  if  done  recklesslj^  or  wantonly 
and  maliciously,  and  even  if  in  a  manner 
forbidden  by  tne  master's  orders,  the  com- 
pany is  liable  for  the  tortious  act.  The 
ground  is  that  the  proximate  cause  of  the 
injury  is  not  the  trespasser's  wrongfully 
^ettin^  on  the  cars,  but  the  tortious  manner 
m  which  the  servant  makes  him  get  off,  and 
that,  this  act  being  in  the  general  scope  of 
the  servant's  employment,  the  master  is  li- 
able. In  the  present  case,  whether  the  child 
jumped  off  because  ordered  by  the  brakeman, 
or  by  reason  of  the  hint  of  a  lump  of  coal 
whizzing  by  his  head,  or  was  actually  struck 
and  knocked  off,  this  mode  of  getting  him  off 
the  moving  oar  was  tortious,  and  the  defend- 
ant is  liable  for  the  injury  caused  thereby. 
14  Am.  &  Eng.  Enc.  Law,  pp.  822,  823,  and 
cases  cited  in  the  notes  thereto ;  Pierce,  Rail- 
roads, pp.  278,  279 ;  Kline  v.  Central  P.  R.  Co. 
37  Cal.  400,  99  Am.  Dec.  282,  and  notes ;  Peck 
V.  New  York  C.  d  H.  R.  R.  Co.  70  N.  Y.  587 ; 
Denver  d  R.  O.  R.  Co.  v.  Harris,  122  U.  S. 
597,  30  L.  ed.  1146,  Towanda  Coal  Co.  t. 
Heemany  86  Pa.  418,  was  a  case  exactly  like 
this, — where  the  evidence  was  that  a  brake- 
man,  by  throwing  coal  at  a  boy  who  was 
wrongfully  on  a  moving  train,  caused  him  to 
fall :  and  it  was  held  tnat  the  company  wsf 
liable  in  damages  for  the  injury.  The  de- 
fendant, however,  earnestly  contends  that,  if 
the  servant's  act  was  malicious,  the  company 
is  not  liable  for  negligence.  If  that  theory 
ever  obtained,  the  above  authorities  show 
that  it  was  contrary  to  reason,  and  has  been 
duly  and  fully  exploded.    The  company  is 
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not  charged  in  thia  case  with  malice  because 
of  the  alleged  malice  of  iU  agent,  and 
whether  it  could  be  held  liable  for  punitive 
damages  is  not  before  lis.  It  is  certainly  li- 
able tor  compensatory  damages  for  the  in- 
jury sustained  from  the  tort  of  its  servant. 
The  brief  of  the  learned  counsel  for  the  de- 
fendant strenuously  insists  that  a  case  of 
this  kind  cannot  be  understood  by  the  court, 
and  justice  properly  administered,  unless  we 
translate  the  action  back  into  one  of  the  old 
common-law  forms  of  actions,  and  that  when 
that  is  done  it  would  be  seen  that  the 
plaintiff  cannot  sustain  his  demand.  It 
IS  precisely  because  the  old  division  into 
forms  of  action  lent  itself  to  finespun  meta- 
physical distinctions,  whereby  the  form  of 
proceeding  became  more  important  than  the 
subject-matter,  and  led  to  frequent  miscar- 
riages of  justice,  that  th^  common  sense  of 
an  enlightened  age  swept  the  old  system 
away;  and  for  more  than  fifty  years  the  dis- 
carded legal  jargon  of  a  former  age  has 
sounded  strange  if  referred  to  at  all  at 
Westminster  Hall,  in  which  it  grew  up.  In 
our  own  state  the  Constitution  abolished  the 
old  system,  and  by  statute  we  have  substi- 
tuted the  simple  requirement  that  the  com- 
plaint shall  contain  "a  plain  and  concise 
statement  of  the  facts  constituting  a  cause 
of  action."  Code,  §  233,  subd.  2.  That  is 
the  case  here.  We  shall  not  delve  in  the 
dibris  of  dead  and  forgotten  centuries,  nor 
disturb  the  dust  that  sleeps  upon  the  vol- 
umes of  an  outworn  and  long-rejected  legal 
system.  To  do  so  would  be  to  obscure  the 
substantial  justice  which  it  should  be  the 
sole  object  of  every  legal  inquiry  to  ascer- 
tain. We  need  not  darken  counsel  by  mul- 
titude of  words,  nor  entanffle  ourselves  in  the 
scholastic  disputations  which  once  obtained 
in  legal  proceedings,  and  very  often  defeated 
their  object.  This  suggestion  of  counsel  has 
Hb  precedent  in  the  physician,  who,  in  a  diffi- 
cult case,  proposed  to  give  his  patient  some- 
thing to  tnrow  him  into  fits,  on  the  ground 
that  he  was  infallible  in  curing  fits.  Here 
the  plaintiff's  intestate  was  admittedly  run 
over  and  killed  by  the  defendant's  train. 
Upon  theunoontroverted  facts  of  this  case,  the 
brakeman,  as  a  matter  of  law,  was  acting  in 


tlie  scope  of  his  general  employment ;  and  the 
court  properly  instructed  tne  jury  that  if  the 
boy  was  made  to  get  oil  the  car  (though  he 
was  on  there  wrongfully)  by  the  act  oi  the 
brakeman,  whether  malicious  or  not,  while 
the  train  was  moving,  so  that  the  boy  was 
killed  in  consequence  of  so  doing,  the  defend- 
ant was  liable  for  the  damage  caused  by  the 
negligent  conduct  of  its  lessee  in  thus  operat- 
ing its  train. 

The  defendant  further  excepted  '*to  the 
charge  as  given."  This  is  a  "broadside"  ex- 
ception, which  cannot  be  considered.  This 
has  been  uniformly  so  held  for  a  long  series 
of  years,  and  in  possibly  more  than  fifty 
cases,  and  has  been  recently  reaffirmed  by 
Furches,  J.,  in  Hampton  v.  Sorfolk  d  W.  R, 
Co,  120  N.  C,  at  page  538,  35  L.  R.  A.  808 ; 
and  8tate  v.  Moore,  120  N.  C.  at  page  571, 
by  Faircloth,  Ch.  J.,  in  State  v.  Aahford, 
120  N.  C.  588,  and  by  Douglas,  J.,  in  State 
V.  Webster,  121  N.  C.  58^;  and  in  other  recent 
cases, — ^two  of  them  at  this  term.  Indeed, 
the  statute  (Code,  §  550)  is  explicit,  requir- 
ing the  appellant  to  prepare  "a  concise  state- 
ment of  the  case,  embodying  the  instructions 
of  the  judge  as  signed  by  him,  if  there  be  an 
exception  thereto,  and  the  requests  of  the 
counsel  of  the  parties  for  instructions,  if 
there  be  any  exception  on  account  of  the 
granting  or  withholding  thereof,  and  stating 
separately  in  articles  numbered  the  errors 
alleged."  It  would  be  so  eminently  unjust 
to  an  appellee  to  have  an  entire  charge  ex- 
cepted to,  without  any  specifications  of  the 
errors  alleged  therein,  that  he  might  prepare 
himself  for  argument  thereof  on  appeal ;  and 
the  decisions  that  such  broadside  exception 
will  be  disregarded  here  have  been  so  uni- 
form that  we  would  feel  impelled  to  adhere 
to  so  just  and  uniform  a  ruling,  even  if  the 
statute  law  had  not  so  explicitly  prescribed 
it.  A  careful  consideration  of  the  charge 
shows,  besides,  that  there  is  no  error  therein 
of  which  the  defendant  could  complain. 

The  last  exception,  which  is  for  refusal  of 
judgment  in  favor  of  defendant  upon  the 
findings  of  the  jury,  needs  no  consideration 
beyond  what  is  involved  in  the  preceding 
discussion. 

Afjfirmed. 
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An  oiml  prumlse  by  tbe  payee  of  a  note 
to  reneirar  it  until  such  time  as  the  improve- 
ment in  the  business  situation  would  enable 
the  maker  to  proceed  In  business  without 
■neb  assistance  is  not  enforceable  In  equity. 


(March  2,  1809.) 

NOTB. — ^For  promise  to  pay  when  debtor  feels 
aMe,  see  Plstel   ▼.   Imperial   Mot.   L.   Ins.   Co. 
(Md.)  48  L.  K.  A.  219. 
44  L.  R.  A. 


APPEAL  by  plaintiffs  from  a  decree  of  the 
Supreme  Judicial  Court  for  Suffolk 
County  sustaining  a  demurrer  to  a  bill  filed 
to  enjoin  defendant  from  pressing  suits  on 
certain  promissory  notex^  signed  and  in- 
dorsed by  plaintiffs  on  the  ground  that  de- 
fendant had  agreed  to  renew  and  discount 
the  notes  so  long  as  the  maker  should  need 
it.    Affirmed. 

The  case  sufficiently  appears  in  the  opin- 
ion. 

Mr.  John  F.  Simmoiui,  for  appellants: 

The  bill  prays  for  specific  performance  of 
a  contract,  and  therefore  has  equity. 

Pub.  Stat.  chap.  151,  §  2,  cl.  3;  Somerhp 
v.  Buntin,  118  Mass.  279. 

An  oral  contract  may  be  specifically  en* 
forced. 
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Rackemann  v.  Riverhank  Improv,  Oo,  167 
Mass.  1 ;  Durkin  v.  Cobleigh,  156  Mass.  108, 
17  L.  R.  A.  270. 

The  statement  in  the  bill,  "until  such  time 
as  the  improvement  in  the  business  situation 
should  enable  him  to  proceed  in  business 
without  such  assistance/'  is  certainly  not 
more  indefinite  than  would  have  been  an  en- 
tire absence  of  any  time  limit,  and  the  deci- 
sions in  this  eommouwe;ilth  have  long  and 
invariablv  held  that  in  suoh  case  the  con- 
tract will  last  for  a  "reasonable  length  of 
time." 

Attoood  V.  Oohb,  16  Pick.  227,  26  Am.  Dec 
657;  Loring  v.  Boston,  7  Met.  409;  Park  v. 
Whitney,  148  Mass.  278 ;  RcLckemann  v.  Riv- 
erbank  Improv,  Oo.  167  Mass.  1. 

And  this  is  the  common  law  everywhere. 

Sugden,  Vend,  ft  P.  14th  ed.  271 ;  1  Chitty, 
Contr.  11th  Am.  ed.  434;  2  Chitty,  Contr. 
11th  Am.  ed.  1062. 

While  what  is  a  reasonable  time  has  been 
held  to  be  a  question  of  law,  it  is  not  to  be 
determined  until  "all  the  facts  and  circum- 
stances are  proved  on  which  it  depends." 

Loring  v.  Boston,  7  Met.  400;  Rackemann 
V.  Riverbank  Improv.  Co.  107  Mass.  1. 

Mr.  Henry  L.  Wl&ittlesey,  for  appellee: 

The  plaintiffs  have  not  stated  such  a  case 
as  to  entitle  them  to  any  relief  in  equity. 

The  bill  sets  forth  an  oral  agreement  in 
regard  to  an  entirely  different  matter  than 
the  suit  which  it  seeks  to  enjoin.  This  plain- 
tifir  might  have  set  forth  the  defense  in  the 
action  ne  now  seeks  to  enjoin,  under  Stat. 
1883,  chap.  223,  §  14,  in  which  the  right  to 
allege  an  equitable  defense  is  ^iven.  As  he 
was  not  prevented  from  so  doing  by  either 
fraud,  accident,  or  mistake,  his  failure  to 
allege  such  defense  at  law  should  deprive  him 
of  uie  right  to  the  injunction  sought  in  the 
bill. 

George  Woods  Co.  v.  Btorer,  144  Mass.  309. 

The  plaintifiTs  set  forth  an  action  at  law 
against  the  defendant. 

Payson  v.  Lamson,  134  Mass.  503,  45  Am. 
Rep.  348;  Fuller  v.  Cadxjoell,  6  Allen,  503; 
WilHams  v.  Wilson,  124  Mass.  257;  8aun- 
ders  V.  Huntington,  166  Mass.  96;  Amherst 
College  v.  Allen,  165  Mass.  178. 

The  plaintiff  does  not  ofTer  to  pay  the  debt 
or  the  interest  thereon  which  he  admits  he 
has  legally  incurred,  or  to  pay  for  the  money 
which  he  has  borrowed. 

It  being  a  unilateral  contract,  and  there- 
fore not  to  be  enforced,  no  consideration  to 
bind  the  bank  is  set  forth,  and  it  is  not  with- 
in the  powers  of  the  bank  to  enter  into  such 
a  contract. 

A  party  seeking  for  specific  performance 
must  show  that  damages  would  not  afford 
an  adequate  compensation. 

Bispnam,  Eq.  §  375. 

All  agreements  in  order  to  be  executed  by 
the  court  of  equity  must  be  certain  and  de- 
fined. 

Walpole  V.  Oaford,  3  Ves.  Jr.  420;  Bisp- 
ham,  Eq.  S  377 ;  Ifew  York,  N.  H,  d  H.  R.  Co. 
T.  Martin,  158  Mass.  313. 
44  L.  R.  A. 


Holmes,  J.,  delivered  the  opinion  of  the 
court: 

The  understanding  alleged  in  the  bill  that 
the  bank  would  renew  the  plaintiff's  notes 
until  such  time  as  the  improvement  in  the 
business  situation  should  enable  the  plain- 
tiff to  proceed  in  business  without  such  as- 
bistance,  is  an  understanding  which  directly 
contradicts  the  promise  expressed  on  the  face 
of  the  notes;  tor  whereas,  the  promise  ex- 
pressed in  the  notes  is  a  promise  to  pay  mon- 
ey at  the  maturity  of  the  instrument,  the 
contemporary  understanding  cuts  it  down 
to  a  promise  to  give  a  new  promise  to  pay. 
It  is  not  denied,  and,  on  the  contrary,  rather 
is  implied,  in  the  bill  that  the  agreement  to 
renew  was  not  in  writing.  Adam^i  v.  Word- 
ley,  1  Mees.  k  W.  374;  Young  v.  A^isten,  L. 
R.  4  C.  P.  553.  If  so,  it  '^ould  not  be  proved  in 
contradiction  of  any  written  contract,  and 
especially  not  in  contradiction  of  a  bill  or 
note  in  an  action  at  law.  Spring  v.  Lovett, 
11  Pick.  417,  420;  Batohelder  v.  Queen  Ins. 
Co.  135  Mass.  440;  Hoare  v.  Oraham,  3 
Campb.  57;  Young  v.  Austen,  L.  R.  4  C.  P. 
553 ;  Abrey  v.  Crux,  L.  R.  3  C.  P.  37,  44 ; 
Hill  V.  Oato,  4  Pa.  493;  Heist  v.  Hart,  73 
Pa.  286.  289. 

In  Flight  v.  Cray,  3  C.  B.  N.  S.  320,  there 
is  an  intimation  that  relief  might  be  given  in 
equity  upon  such  a  promise,  and  some  Amer- 
ican cases  treat  the  repudiation  of  an  oral 
understanding,  even  though  entered  into  with 
no  intent  not  to  perform  it,  as  itself  a  suffi- 
cient fraud.  Rearich  v.  Sunnehart,  11  Pa. 
233,  238,  240,  51  Am.  Dec.  540;  Taylor  v. 
Oilman,  25  Vt.  411 ;  Murray  v.  Dake,  46  Cal. 
644.  But  this  last  notion  has  been  denied 
by  this  court  in  cases  depending  upon  some- 
what similar  principles.  Bourke  v.  Callanan, 
160  Mass.  195,  197.  In  Flight  v.  Gray, 
Willes,  J.,  seems  to  have  doubted;  and, 
where  there  is  no  fraud  other  than  that  of 
relying  upon  the  principles  of  law,  we  see 
no  satisfactory  ground  tor  allowing  the  en- 
gagement in  a  note  to  be  varied  in  this  way 
in  eouity  anv  more  than  at  law,  at  least  on 
behalf  of  a  plaintiff  seeking  specific  perform- 
ance of  the  oral  agreement.  Ihcight  v.  Pom- 
eroy,  17  Mass.  303,  9  Am.  Dec.  148:  Wool- 
lam  V.  Heam,  7  Ves.  Jr.  211,  219,  2  White  & 
T.  Lead.  Cas.  in  Eq.  6th  ed.  p.  513,  and  see  note 
page  525:  Omerod  v.  ffardman,  5  Ves.  Jr. 
722,  730,  731 ;  2  Pom.  Eq.  Jur.  2d  ed.  §  854, 
note.  See  Goode  v.  Riley,  153  Mass.  685. 
587 ;  Quinn  v.  Roath,  37  Conn.  16,  30. 

Again,  it  is  highly  improbable  that  such 
an  agreement  as  is  allegea  can  mean  to  leave 
the  determination  of  the  time  when  money 
may  be  demanded  to  anyone  but  the  holder  of 
the  notes.  See  Hawkins  v.  Graham,  149 
Mass.  284.    On  the  face  of  it,  it  does  not  ini- 

Sort  a  legally  binding  promise,  but  rather  a 
opeful  encouragement,  sounding  only  in 
prophecy.  We  cannot  discover  an  actiona- 
ble contract;  still  less  one  that  can  be  spe* 
cifically  enforced.  Every  allegation  in  UM 
bill  is  too  vague  and  UDoertain. 
BiU  dismiseed. 


UoADLST  Y.  Sayings  Bank  of  Danbukt. 


821 


COXXECTICXJT    SUPREME    COURT   OF    ERuORS. 


Lemuel  G.  HOADLEY 

V, 

SAVINGS  BANK  OF  DANBURr.  Appt. 

(71  CoDD.  600.) 

a.  A  letter  written  by  a  broker  to  bl« 
principal  pending  the  latter's  negotiations 
for  sale  of  the  property,  stating  that  the  par- 
ehaser  was  procured  through  his  eitorts,  Is 
admissible  in  evidence  In  an  action  for  com- 
missions, not  to  support  the  truth  of  the 
statement,  but  as  a  fact  relating  to  the  con- 
duct of  the  parties  In  respect  to  the  transac- 
tion in  dispute. 

S.  It  i«  witbln  tbe  discretion  of  tbe 
trial  conrt  to  admit  a  portion  of  a 
deposition  in  chief  and  the  remainder  in 
rebuttal. 

S.  Tbat  one  i>rbo  is  led  to  bearin  neito- 
tiation  for  property  ivrbicb  be  Anally 
pnrebases  through   the   tnterrentlon  of  a 


broker  had  been  engaged  at  some  prior  time  la 
a  bootless  negotiation  for  the  same  property, 
and  that  he  finally  completes  the  sale  through 
secret  negotiation  with  the  owner,  do  not  de- 
prive the  broker  of  his  right  to  commissions. 
4.  A  brolcer  may  be  found  to  be  tbe 
procnrlnar  canse  of  sale  where  he  calls 
a  person's  attention  to  a  certain  piece  of 
property,  and  gives  him  information  as  to 
how  to  obtain  admission  thereto,  although  the 
owner,  without  the  broker's  knowledge,  subse- 
quently takes  up  the  negotiation  and  com- 
pletes the  sale. 

R.     Facts  adjudicated  by  a  trial  court 

cannot  be  retried  on  appeal  upon  the  certified 
testimony. 

0.     Tbe  omission  of  admitted  or  nndls« 
puted   facts   from  a  flndlnv   is  not   an 

error  that  aflTects  the  judgment  unless  by  cor- 
recting the  record  and  including  them  In  the 
finding  it  appears  that  the  court  erred  In 
some  ruling  of  law  material  to  the  judgment. 


Nora. — When  recU-ettate  broker  fa  oonaidered 
as  the  procuring  cause  of  the  sale  or  exchange 
effected, 

I.  Procuring  cause  of  sale, 

a.  Oeneral  rule. 

b.  Evidence  to  establish  procuring  cause, 
e.   Acts  held  sufficient  to  establish. 

d.  Acts  held  not  suffioient  to  establish. 
II.  When  several  brokers  are  employed. 
III.  In  case  of  a  sale  by  his  principal. 

a.  General  rule  governing. 

b.  Vegotiations  by  principal. 

C  Before  broker  has   reasonable  oppor- 
tunity to  reap  result  of  his  efforts. 

d.  Pending    broker's    negotiations    with 

purchaser. 

e.  After  suspension  of  negotiations. 

f.  After  uHthdrawal  or  termination   of 

agency,  etc. 

g.  After  broker  has  failed  to  secure  pur- 

chaser or  to  clone  negotiations. 
h.  Within  time  limited  by  contract. 
I.    When    broker    has     option    or    sole 

agency. 
j.   Effect  of  modification  of  terms. 

The  note  to  Luuney  v.  Healey  (Neb.)  —  L.  R. 
A.  — •  treats  of  the  subject  of  the  performance 
of  the  contract  by  the  broker,  and  the  general 
rules  governing  the  same. 

The  subject  of  real-estate  broker's  commis- 
sions as  affected  by  the  negligence,  fraud,  or  de- 
fault of  the  principal  and  a  defective  title  will 
tw  found  In  note  to  Brackenrldge  v.  Claridge 
(Tex.)  48  L.  R.  A.  693. 

Beal-estate  broker's  commissions  as  affected 
by  his  negligence  or  fraud  or  other  acts  or 
agreements  on  his  part  respecting  the  sale  or 
•exchange  of  real  estate  will  be  found  in  note  to 
Leathers  v.  Canfleld  (Mich.)  —  L.  R.  A.  — . 

I.  Procuring  cause  of  sale. 

a.  General  rule. 


The  general  rule  is  that  the  broker  has  per- 
formed his  contract  and  is  entitled  to  his  com- 
missions when  he  is  the  procuring  cause  of  the 
«ale  effected  with  the  purchaser,  and  unless  he 
proves  that  he  stands  In  such  a  position  he  can- 
not recover. 

And  the  rule  Is  the  same  even  though  the  sale 
is  effected  by  the  owner  himself.  Leonard  v. 
Roberts,  20  Colo.  88.  On.  (As  to  the  broker's 
<laim  of  performance  in  case  of  a  sale  by  the 
principal,  see  infra.  III.) 
44  li.  R.  A.  21 

See  also  48  L.  R.  A.  217. 


Whether  the  broker  Is  to  "Introduce"  a  pur- 
chaser, or  to  "find"  or  "procure"  one,  or 
whether  he  Is  to  do  these  things  combined,  his 
duties  remain  practically  the  same,  and  the 
words  "find,"  "procure,"  and  "Introduce"  are 
generally  used  synonymously  In  the  making  of 
such  contracts.  Whether  used  conjunctively  or 
disjunctively,  the  essential  thing  they  require 
the  broker  to  do  Is  to  secure  a  customer  who  Is 
or  will  become  a  purchaser.  Piatt  ▼.  Johr,  9 
Ind.  App.  68,  60. 

So,  the  word  "procure"  means  to  procure  a 
party,  and  not  the  money,  and  the  contract  is 
completed  so  far  as  the  broker  Is  concerned 
when  he  has  procured  a  person  who  is  ready  and 
willing  to  pay  the  price,  or  In  the  case  of  a  loan 
to  lend  the  money.  Mlddleton  v.  Thompson,  168 
Pa.  112.  119 ;  Green  v.  Lucas.  88  L.  T.  N.  S.  684. 

And  the  term  "procuring  cause"  has  been  held 
to  mean  the  original  discovery  of  a  purchaser  by 
the  broker,  together  with  the  final  closing  by  or 
on  behalf  of  the  principal  with  the  purchaser 
through  the  efforts  of  the  broker.  Hamm  v. 
Weber.  19  Misc.  485 ;  Smith  v.  McOovem,  65 
N.  Y.  574  :  Ware  v.  Dos  Passos,  4  App.  Dlv.  32. 
35. 

So,  if  the  agreement  Is  merely  to  "Introduce" 
a  purchaser  It  has  been  held  that  the  agent 
cannot  be  said  to  have  performed  his  duty  when 
he  has  presented  to  the  owner  some  person  who 
contemplates  buying,  without  reference  to 
whether  a  sale  is  afterwards  made  to  such  per- 
son or  not.     Piatt  v.  Johr,  9  Ind.  App.  58,  61. 

The  above  rule  has  been  differently  stated  by 
the  courts,  but  the  decisions  all  lead  to  the  one 
conclusion,  which  is  that  he  must  be  the  pro- 
curing cause  of  the  sale  in  order  to  entitle  him 
to  recover  his  commissions  as  upon  a  perform- 
ance of  his  contract. 

In  the  following  cases  the  courts  make  use  of 
the  term  "procuring  cause :"  Hill  v.  Jebb,  65 
Ark.  574,  676 ;  Dolan  v.  Scanlan.  57  Cat.  261, 
263  ;  Zeimer  v.  Antlsell,  75  Cai.  509 ;  McCamp- 
bell  V.  Cavis,  10  Colo.  App.  242 ;  Lawrence  v. 
Weir,  8  Colo.  App.  401 :  Hailack  v.  Hinckley, 
19  Colo.  88 ;  Wray  v.  Carpenter,  16  Colo.  273 ; 
Babcock  v.  Merrltt,  1  Colo.  App.  84,  88 :  Hun- 
gerford  v.  Hicks.  39  Conn.  259  ;  Odell  v.  Dozier, 
104  Ga.  203 :  Davis  v.  Gassette,  30  111.  App.  41 ; 
Keeler  v.  Grace,  27  111.  App.  427,  429;  Baum- 
gartl  V.  Hoyne,  54  111.  App.  496,  503  ;  Plant  v. 
Thompson,  42  Kan.  664  :  Attrill  v.  Patterson, 
58  Md.  226 ;  Llvezy  v.  Miller,  61  Md.  336,  343 ; 
Keener  v.  Harrod,  2  Md.  63,  66  Am.  Dec.  706 ; 
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T*  Tbat  a  broker  -vraa  not  arlTen  the 
•zolnalve  sale  of  property,  and  that  the 
owner  himself  made  the  sale,  will  not  defeat 
the  broker's  right  to  commissions  if  he  was 
the  procuring  cause  of  sale. 

8.  After  a  broker  has  rendered  the 
«er-vlcea  which  make  him  the  procuring 
cause  of  sale  the  owner  cannot  escape  liabil- 
ity by  telling  him  that  no  commission  will  be 
paid  In  case  the  property  brings  only  a  cer- 
tain price. 

9.  A  llndlnir  by  tbe  trial  Jndgre  la  nn- 
neeeiiaary  when  the  appeal  la  used  as  a  sub- 
stitute for  the  former  motion  In  error. 

10.  ^onclnalona  of  tbe  trial  conrt  from 
anbordlnate  facta  found  may  be  reviewed 
on  appeal. 

11.  Tbe  flndingr  by  the  trial  jndare 
>vhen  an  appeal  i«  naed  aa  a  anbati- 
tnte  for  a  motion  for  nevr  trial  may 
contain  a  statement  of  facts  on  which  the 
judgment  is  founded,  or  which  are  necessary 


to  present  a  question  of  law  which  was  made- 
at  the  trial  and  decided  by  the  Judge,  or  it 
may  contain  a  recital  of  what  took  place  at 
the  trial  for  the  purpose  of  presenting  for 
review  rulings  upon  questions  of  evidence  or 
other  rulings  not  directly  affecting  the  judg- 
ment. 
12.  To  aret  an  omitted  fact  into  th» 
record  for  the  purpose  of  presenting  a  ques- 
tion of  law  under  the  act  of  1897,  It  must 
appear  to  have  been  an  admitted  or  undis- 
puted fact,  and  that  its  statement  Is  neces- 
sary to  properly  present  a  question  of  law  de- 
cided adverselv  to  appellant. 

(March  0,  1809.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Nev/  Plaven 
County  in  faror  of  plaintiff  in  an  acliou 
biought  to  recover  commissions  for  the  sale 
of  real  estate.     Affirmed. 


Tinges  V.  Moale,  25  Md.  480,  90  Am.  Dec.  73 : 
Jones  V.  Adler,  34  Md.  440 ;  Hannan  v.  Fisher, 

82  Mich.  208,  213  ;  Ranson  v.  Weston,  110  Mich. 
240 ;  Francis  v.  Baker,  45  Minn.  83 ;  Crevler  v. 
Stephen.  40  Minn.  288 ;  Armstrong  v.  Wann,  20 
Minn.  126 :  Putnam  v.  How,  39  Minn.  363 ; 
Schmidt  V.  Baumann.  36  Minn.  189 ;  Ramsey  v. 
West,  31  Mo.  App.  670;  Crowley  v.  Somervllle, 
70  Mo.  App.  376,  379 ;  Tlmberman  v.  Craddock, 
70  Mo.  638 ;  Stinde  v.  Blesch,  42  Mo.  App.  578, 
581 ;  Wright  v.  Brown,  68  Mo.  App.  577.  582  ; 
Wetzell  V.  Wagoner,  41  Mo.  App.  509 ;  Brennan 
V.  Roach.  47  Mo.  App.  290 ;  Henderson  v.  Mace, 
64  Mo.  App.  393  :  Tyler  v.  Parr,  52  Mo.  249 ; 
Bass  V.  Jacobs,  63  Mo.  App.  393 ;  Jones  v. 
Berry,  37  Mo.  App.  130 ;  Gaty  v.  Sack,  19  Mo. 
App.  476 ;  Bell  v.  Kaiser.  50  Mo.  150 ;  Mlllan  v. 
Porter,  31  Mo.  App.  576 ;  Woods  v.  Stephens,  46 
Mo.  555;  Uambleton  v.  Fort  (Neb.)  78  N.  W. 
498 ;  Hay  v.  Piatt.  66  Hun.  488,  400 ;  Briggs  v. 
Rowe,  4  Keyes,  424  ;  McCIave  v.  Paine,  49  N. 
Y.  561,  10  Am.  Rep.  431,  432  ;  Hobbs  v.  Edgar, 
22  Misc.  510 ;  Myers  v.  Dean,  9  Misc.  183 ; 
Markus  v.  Kenneally.  19  Misc.  517 ;  Randrup  v. 
Schroeder,  21  Misc.  52,  22  Misc.  366  ;  Slmonson 
V.  KIssick,  4  DaJy,  143,  145  ;  Goldstein  v.  Wal- 
ters, 29  N.  Y.  S.  R.  323;  Chilton  v.  Butler,  1 
B.  D.  Smith,  150,  151;  Carroll  v.  Pettit,  67 
Hun,  418 ;  Lloyd  v.  Matthews,  61  N.  Y.  124  ; 
Lyon  V.  Mitchell.  30  N.  Y.  235,  93  Am.  Dec. 
502 ;  Fraser  v.  Wyckoff,  63  N.  Y.  445,  448 ; 
Knapp  V.  Wallace,  41  N.  Y.  477  ;  Martin  v.  Silli- 
man,  53  N.  Y.  615 ;  Wylle  v.  Marine  Nat.  Bank, 
61  N.  Y.  415.  416  ;  Hamilton  v.  Glllender.  26 
App.  DIv.  156 ;  Sibbald  v.  Bethlehem  Iron  Co. 

83  N.  Y.  378,  22  Am.  Rep.  441 ;  Colwell  v. 
Tompkins.  6  App.  DIv.  93  ;  Hanford  v.  Shap- 
ter.  4  Daly,  243 ;  McKnight  v.  Thayer,  48  N.  Y. 
S.  R.  620 ;  Royster  v.  Mageveney,  9  Lea,  148 ; 
Graves  v.  Bains,  78  Tex.  92,  94 ;  Murray  v. 
Currle,  7  Car.  &  P.  584  ;  Wilkinson  v.  Martin, 
8  Car.  &  P.  1,  5. 

In  Smith  V.  Smith,  1  Sweeney,  552.  It  was 
said  that  he  must  be  the  primary  procuring 
cause. 

And  In  White  v.  Twitchlngs,  26  Hun.  503, 
504,  and  Hay  v.  Piatt,  60  Hun,  488.  it  Is  said 
he  must  be  the  procuring  cause  of  the  "Identical 
contract." 

The  term  "efflclent  cause"  or  "agent"  Is  made 
use  of  In  Henderson  v.  Vincent,  84  Ala.  99 ; 
Birmingham  Land  &  Loan  Co.  v.  Thompson,  86 
Ala.  146.  149;  Sayrc  v.  Wilson,  86  Ala.  151, 
156 ;  Dolan  v.  Scanlan.  57  Cal.  261.  2C3  ;  Zeimer 
V.  Antisell,  75  Cal.  509;  Babcock  v.  Merritt, 
1  Colo.  App.  84,  88 :  Lawrence  v.  Weir,  3  Colo. 
App.  401 ;  Pratt  v.  Johr,  9  Ind.  App.  58 ;  Glea- 
44  L.  R.  A. 


son  V.  Nelson,  162  Mass.  245 ;  Francis  v.  Baker,. 

45  Minn.  83;  Sussdorff  v.  Schmidt,  55  N.  Y. 
319;  Satterthwalte  v.  Vreeland.  3  Hun,  152: 
McClave  v.  Paine,  49  N.  Y.  561,  10  Am.  Uep. 
431 ;  Hamilton  v.  Glllender,  26  App.  DIv.  156 ; 
Lloyd  V.  Matthews.  51  N.  Y.  124 ;  Ljon  v. 
Mitchell,  36  N.  Y.  235,  03  Am.  Dec.  502;  SIS- 
bald  V.  Bethlehem  Iron  Co.  83  N.  Y.  o78,  22  Am. 
Rep.  441 ;  Briggs  v.  Rowe.  4  Keyes.  424  ;  Wylle 
V.  Marine  Nat.  Bank.  61  N.  Y.  41.'i,  416:  Col- 
well V.  Tompkins,  6  App.  DIv.  93,  94 ;  Royster 
V.  Mageveney,  9  Lea,  148 ;  Graves  v.  Bains,  78 
Tex.  92,  94  ;  Earp  v.  Cummins,  54  Pa.  .VM.  9a 
Am.  Dec.  718,  719 ;  Murray  v.  Currle,  7  Car,  & 
P.  584  ;  Wilkinson  v.  Martin.  8  Car.  &  P.  5. 

The  term  "immediate  cause"  l:i  made  use  of 
In  Gleason  v.  Nelson.  162  Mass.  245. 

The  phrase  the  "efBcient  or  effective  cau.ne  or 
means  of  bringing  about  the  actual  sale"  i» 
found  In  Whitcomb  v.  Bacon.  170  Mass.  479 ; 
DowJlng  V.  Morrill,  165  Mass.  401 ;  Crownin- 
shleld  V.  Foster.  169  Mass.  237. 

And  the  words  "controlling  cause"  of  the  sale- 
made  to  the  purchaser  is  the  expression  made- 
use  of  in  Brooks  v.  Leathers,  112  Mich.  463. 

The  "primary,  proximate,  and  procurlng"^ 
cause  Is  found  In  Latshaw  v.  Moore,  53  Kan. 
234. 

The  term  ''proximate  cause"  Is  found  1a 
Schmidt  V.  Baumann,  36  Minn.  189 ;  Gaty  v. 
Sack,  1Q  Mo.  App.  476 ;  Mlllan  v.  Porter,  31  Mo. 
App.  570 ;  Wetzell  v.  Wagoner,  41  Mo.  App.  509  ; 
Stinde  V.  Blesch.  42  Mo.  App.  578 ;  Jones  v. 
Berry,  37  Mo.   App.   130 ;   Woods  v.   Stephens.. 

46  Mo.  555  ;  Brennan  v.  Roach,  47  Mo.  App. 
290 ;  Bell  v.  Kaiser,  50  Mo.  150 ;  Tyler  v.  Parr, 
52  Mo.  249;  Bass  v.  Jacobs,  63  Mo.  App.  393; 
Henderson  v.  Mace,  64  Mo.  App.  393 ;  Timber- 
man  V.  Craddock,  70  Mo.  638 ;  Wright  v.  Brown,. 
08  Mo.  App.  577,  582. 

In  the  case  of  Earp  v.  Cummins.  64  Pa.  394. 
93  Am.  Dec.  718,  719,  which  was  an  action  to 
recover  commissions,  the  court  stated  that  in 
matters  of  agency  the  law  requires  only  proxi- 
mate, and  not  remote,  causes.  In  other  words, 
as  stated  by  Lord  Bacon  :  "It  were  infinite  for 
the  law  to  Judge  the  cause  of  causes  and  their 
impulsions  one  of  another,  therefore  It  content- 
eth  Itself  with  the  Immediate  cause,  and  Judg- 
eth  of  acts  by  that  without  looking  to  any  fur- 
ther degree.  In  jure  non  remota  causa  sed 
proxima  spectatur.*' 

The  question  whether  the  broker  Is  entitled 
to  a  commission  on  the  sale  depends  upon 
whether  the  person  Introduced  by  him  can  be 
regarded  as  a  pur^'baser  procured  by  him.  and 
whether  the  purchase  by  him  of  the  prlnclpara 
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Statement  by  Hamersley,  J.: 

The  finding  of  the  trial  court  is  as  follows : 

"  ( 1 )  The  plaintiiT  is,  and  for  a  number  of 
years  has  been,  a  real-estate  agent,  doing 
buifiness  in  the  city  of  New  Haven. 

"(2)  In  December,  1897,  John  W.  Bacon 
and  James  Osborne,  the  president  and  vice 
prciiident,  res-pcctively,  of  the  Savings  Bank 
of  Danburv,  the  defendant  in  this  action, 
called  at  the  office  of  the  plaintiff,  in  New 
Haven,  and  placed  the  property  then  owned 
by  said  bank,  and  known  as  the  'Elliott 
HoiUre,'  situated  on  the  corner  of  Chapel  and 
Olive  streets,  in  said  city  of  New  Haven,  in 
the  plaintiff's  hands  for  sale. 

"(3)  Both  said  Bacon  and  said  0»horne 
were  in  the  practice  of  visiting  New  Haven 
each  week,  from  the  time  they  placed  said 
property  in  the  hands  of  plaintiff  for  sale 
until  early  in  the  following  February,  when 


t1;e  property  was  sold  to  "Mr.  George  H.  Bish- 
op, and  on  each  of  said  visits  called  at  the 
plaintiff's  office  to  inquire  as  to  the  pros- 
pects of  sale. 

"(4)  At  the  first  or  second  visit  of  the 
said  Bacon  and  Osborne  to  the  plaintiff's 
office,  in  December,  1897,  Mr.  Bacon  pro- 
duced and  read  to  the  plaintiff  a  letter 
dated  some  eighteen  months  prior  to  that 
time,  which  letter  contained  an  offer  of 
some  $38,000  for  said  property,  made  in  be- 
half of  one  George  H.  Bishop,  the  party  who 
bniame  the  purchaser  of  the  property  in  the 
following  February. 

"(5)  At  the  time  of  reading  said  letter 
said  Bacon  or  Osborne  said  to  the  .plaintiff 
that  said  Bishop  might  be  a  possible  pur- 
chaser, and  requested  the  plaintiff  to  see  him, 
and  use  his  influence  to  induce  him  to  buy 
the  property. 


property  resulted  from  the  negotiations  which 
the  broker  Induced  him  to  enter  Into.  Hanna 
V.  Collins,  69  Iowa,  51. 

In  some  of  the  cases  the  broker  Is  held  to 
be  the  procnring  cause  of  the  sale  when  the 
same  Is  made  or  can  be  referred  to  his  Instru- 
mentality. Henderson  v.  Vincent,  84  Ala.  99 ; 
Slevers  v.  Grlffln,  14  III.  App.  63.  66 :  Hafner  v. 
Herron,  165  111.  242,  Affirming  60  III.  App. 
692 :  LIvezy  v.  Miller,  61  Md.  336.  343 :  Butler 
V.  Kennard,  23  Neb.  357,  359 ;  Gemunder  v. 
Hanser,  6  Misc.  210.  214 :  Levy  v.  Coogan,  16 
Daly.  137  ;  Sibbald  v.  Bethlehem  Iron  Co.  vS:j 
N.  Y.  382,  22  Am.  Rep.  441 ;  King  v.  Batier,  29 
N.  Y.  S.  R.  414 :  Lloyd  v.  Matthews,  51  N.  Y. 
124,  133 ;  Condlct  ▼.  Cowdrey,  46  N.  Y.  S.  R. 
898. 

So,  If  the  broker  puts  up  maps,  signs,  notices, 
or  otherwise  advertises  the  property,  by  means 
of  which  a  person  Is  Induced  to  open  negotia- 
tions with  the  owner  or  principal  which  result 
In  his  buying  the  property,  the  sale  may  be  said 
to  have  been  effected  through  ttie  broker's  in- 
strumentality. Oleason  v.  Nelsuu.  102  Ma.ss. 
245 ;  Bell  v.  Kaiser,  50  Mo.  150  ;  Earp  v.  Cum- 
mins, 54  Pa.  394.  93  Am.  Dec.  718,  719. 

And  in  other  cases  he  is  said  to  be  the  pro- 
caring  cause  when  the  sale  is  effected  through 
Information  derived  from  him.  Lapsley  v.  Hol- 
ridge,  71  111.  App.  652:  Hafner  v.  Herron.  1G5 
111.  242,  Affirming  60  III.  App.  592  ;  Sussdorff 
V.  Schmidt,  55  N.  Y.  319  ;  Stewart  v.  Mather,  32 
Wis.  344,  349 :  Lincoln  v.  McClatchie,  36  Conn. 
136. 

So,  his  ^'disclosure"  of  the  purchaser  has  been 
held  sufficient  to  establish  his  standing  as  the 
procuring  cause  of  the  sale,  when  the  sale  is  ef- 
fected with  the  purchaser  whose  name  Is  dis- 
closed. Anderson  v.  Smythe.  1  Colo.  App.  253  ; 
Beale  v.  Creswell,  3  Md.  196,  201 :  Keener  v. 
Harrod,  2  Md.  63,  56  Am.  Rep.  706,  708  ;  Wil- 
kinson V.  Martin,  8  Car.  &  P.  1 ;  Howe  v.  Wern- 
er, 7  Colo.  App.  530,  532 ;  Scott  v.  Patterson, 
53  Ark.  49,  52 ;  Tyler  v.  Parr,  52  Mo.  249 ;  Lin- 
coln V.  McClatchie,  36  Conn.  136 ;  Lloyd  v. 
Matthews,  51  N.  Y.  124  :  Beauchamp  v.  Higglns, 
20  Mo.  App.  514,  517 ;  Wetzell  v.  Wagoner,  41 
Mo.  App.  509,  516 ;  Bell  v.  Kaiser,  50  Mo.  150 ; 
Mlllan  V.  Porter,  31  Mo.  App.  563 ;  Henderson 
V.  Mace,  64  Mo.  App.  393,  396. 

And  If  the  broker  proves  that  he  has  given 
the  names  of  the  purchasers  to  the  principals, 
and  that  thereby  the  sale  or  exchange  was  ef- 
fected, he  will  establish  his  claim  to  commis- 
sions. Campbell  v.  Vanstone,  73  Mo.  App.  84, 
87. 

And  his  "inducement"  of  the  purchaser  to  ap- 
ply to  the  principal.  If  shown  affirmatively,  was 
44  L.  R.  A. 


held  to  be  the  procuring  cause.  In  Brooks  v. 
Leathers.  112  Mich.  463 ;  Leonard  v.  Roberts, 
20  Colo.  88.  95;  Lloyd  v.  Matthews,  61  N.  Y. 

124  ;  Sussdorff  v.  Schmidt,  55  N.  Y.  819 ;  Smith 
V.  McGovem,  65  N.  Y.  574,  576 ;  Shipman  v. 
Freeh,  1  N.  Y.  Supp.  68 ;  Lincoln  v.  McClatchie, 
36  Conn.  136 :  Anderson  v.  Cox,  16  Neb. 
10:  Holley  v.  Townsend,  2  Hllt.  34; 
Hafner  v.  Herron,  165  111.  242,  Affirming  60  III. 
App.  592. 

Some  cases  hold  that  the  broker  Is  the  procur- 
ing cause  when  he  Is  the  "meritorious"  cause  of 
the  sale.     Huttcn  v.  Renner.  74  III.  App.  124, 

125  ;  Bryan  v.  Abert,  3  App.  D.  C.  180 ;  Pate  v. 
Marsh,  65  HI.  App.  482,  483  :  Tyler  v.  Parr,  62 
Mo.  249 ;  Adams  v.  Decker.  34  HI.  App.  20. 

So,  he  has  been  said  to  t>e  the  procuring  cause 
when  he  produces  a  party  who  makes  a  pur- 
chase.    Wllles  V.  Smith,  77  Wis.  81.  86. 

And  he  has  been   held   the  procuring  cause 
where  the  sale  has  proceeded  from  his  efforts  as 
broker.     Boyd  v.  Watson.  101   Iowa,  214,  221 ; 
Francis  v.  Eddy.  49  Minn.  447;  Armstrong  v. 
Wann,   29   Minn.    120:    Babcock   v.    Merritt,    1 
Colo.  App.  84,  88  ;  McClave  v.  Paine,  49  N.  Y. 
501.  10  Am.  Uep.  431 ;  Lloyd  v.  Matthews,  51 
N.   Y.    124:    Lyon   v.    Mitchell.   36   N.    Y.    235; 
Briggs  V.  Rowe,  4  Keyes,  424 ;  Murray  v.  Currie, 
7  Car.  *  P.  584  :  Wilkinson  v.  Martin,  8  Car. 
&  P.  5 ;  Lawrence  v.  Weir,  3  Colo.  App.  401  ; 
W'ylie   V.    Marine    Nat.    Bank,    61    N.    Y.    415 : 
Hamm  v.  Weber.  19  Misc.  485 :  Leonard  v.  Rob- 
erts. 20  Colo.  88.  95  ;  Sussdorff  v.  Schmidt.  53' 
N.  Y.  319 ;  Lincoln  v.  McClatchie,  36  Conn.  136 ; 
Anderson  v.  Cox.  16  Neb.  10;  Holley  v.  Town- 
send,  2  Hilt.  34  ;  Lapsley  v.  Holdrldge,  71  111.  App.. 
652  :  Hafner  v.  Herron,   165  111.   242.    Affirming: 
60  111.  App.  592 ;  Brooks  v.  Leathers,  112  Mich. 
463 ;  Henderson  v.  Vincent,  84  Ala.  99 ;  Stew- 
art V.  Mather,  32  Wis.  344,  349  ;  Smith  v.  Mc- 
Govern,  63  N.  Y.  574,  675 ;  Wetzel  1  v.  Wagoner, 
41  Mo.  App.  509,  516 :  Beauchamp  v.  Higglns, 
20  Mo.  App.  514  ;  Wright  v.  Brown,  68  Mo.  App. 
577.  582  ;  Gemunder  v.  Hauser,  6  Misc.  210,  214  ; 
Markus  v.  Kenneally.  19  Misc.  517  ;  Tlnkham  v. 
Knox,  46  N.  Y.  S.  R.  20:  Stinde  v.  Blesch.  42 
Mo.  App.  578 ;  Brennan  v.  Roach,  47  Mo.  App. 
290 ;  Henderson  v.  Mace,  64  Mo.  App.  393  ;  Ty- 
ler V.  PaiT,  52  Mo.  249 ;  Bass  v.  Jacobs,  63  Mo. 
App.   893 ;  Jones  v.   Berry,  37  Mo.   App.   130 ; 
Gaty  V.  Sack,  19  Mo.  App.  476;  Timberman  v. 
Craddock,  70  Mo.  638:  Bell  v.  Kaiser,  50  Mo. 
150 ;  Mlllan  v.  Porter,  31  Mo.  App.  576 ;  Woods 
V.  Stephens,  46  Mo.  555. 

Or  If  the  sale  Is  the  result  of  his  services 
and  exertions.  Barnett  v.  Gluting,  3  Ind.  App. 
415;  Beauchamp  v.  Higglns,  20  Mo.  App.  514, 
617. 
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''(6)  The  plaintiff  then  agreed  to  see  Mr. 
Bishop  in  reterence  to  the  property,  and  did 
call  at  his  office  twice  during  December,  but 
failed  to  find  him. 

"(7)  About  the  Ist  of  January,  1898,  the 
plaintiff,  on  going  again  to  Mr.  Bishop's  of- 
fice to  see  him  in  reference  to  this  property, 
met  him  on  Chapel  street,  and  talked  vrirh 
him  regarding  the  property,  stating  that  the 
bank  was  particularly  anxious  to  ^ell,  and 
avoid  the  expense  of  alterations  in  the  prop- 
erty, which  it  would  be  compelled  to  make 
if  it  was  not  disposed  of,  and  that  he  ( Bish- 
op) could  purchase  the  property  at  a  very 
low  price,  and  for  k  number  of  thousand  dol- 
lars less  than  he  had  previously  offered  for 
the  same  property,  and  that  the  property 
was  as  good  then  as  it  ever  was. 

"(8)  A  few  days  later  said  Bishop  called 
twice  at  the  office  of  the  plaintiff  to  obtain 


the  keys  of  the  Elliott  House  to  examine  the 
property,  and,  not  finding  the  plaintiff  at 
his  office,  left  \\ord  with  his  bookkeeper  as  to 
the  object  of  the  visit. 

"(9)  The  plaintiff,  on  being  informed  of 
Mr.  Bishop's  <*all,  telephoned  him  that  by 
going  to  the  Elliott  House  barber  shop,  and 
using  his  (the  plaintiff's)  name,  he  could  se- 
cure entrance  to  the  property. 

''(10)  Said  Bishop,  about  the  middle  of 
January,  after  receiving  this  information 
from  the  plaintiff,  did  call  at  the  Elliott 
House  as  directed,  and  examined  the  prop- 
erty. 

"(11)  Or  another  and  subsequent  ocra- 
STon,  in  January,  1898,  the  plaintiff  met  Mr. 
Bishop,  while  the  latter  was  in  his  carriage 
on  Chapel  or  State  street,  and  had  a  furriior 
talk  with  him  regarding  the  purchase  by  hi*n 
of  the  Elliott  House  property. 


Or  through  his  exertions  or  agency.  Stlnde 
T.  Blesch,  42  Mo.  App.  578,  581;  Campbell  v. 
Vanstone,  73  Mo.  App.  84,  87 ;  Anderson  ▼. 
Smythe,  1  Colo.  App.  253 ;  Howe  v.  Werner,  7 
Colo.  App.  530,  582. 

ThU  Is  so  if  his  acts,  however  slight,  bring 
about  a  sale.  Watts  v.  Howard,  51  111.  App. 
248,  246 ;  Earp  v.  Cummins,  54  Pa.  394.  93  Am. 
Dec.  718 ;  Wylie  v.  Marine  Nat.  Bank,  61  N.  T. 
416;  McClave  v.  Paine,  49  N.  Y.  561,  10  Am. 
Bep.  481;  LIpe  v.  Ludewlck,  14  III.  App.  372; 
Armstrong  v.  Wann,  29  Minn.  126;  Sibbald  v. 
Bethlehem  Iron  Co.  83  N.  Y.  878,  22  Am.  Rep. 
441. 

So,  he  is  the  procuring  cause  when  the  sale  is 
traced  to  his  introduction  of  the  purchaser  to 
the  owner  or  principal.  Scott  v.  Patterson,  53 
Ark.  49;  Hallack  v.  Hinckley,  19  Colo.  38; 
Wray  v.  Carpenter.  16  Colo.  273 ;  Anderson  v. 
Smythe,  1  Colo.  App.  258  ;  Howe  v.  Werner,  7 
Colo.  App.  580,  532 ;  Lincoln  v.  McCIatchie,  36 
Conn.  136;  Slevers  v.  Orlffin.  14  HI.  App.  63, 
66  ;  Piatt  v.  Johr,  9  Ind.  App.  58  :  Beale  v.  Cres- 
well,  3  Md.  196,  201;  Schwartze  v.  Yearly,  31 
Md.  270,  276 ;  Keener  v.  Harrod,  2  Md.  63,  56 
Am.  Rep.  706,  708;  Campbell  v.  Vanstone.  73 
Mo.  App.  84,  87;  Tyler  v.  Parr,  52  Mo.  249; 
Goodwin  V.  Brennecke,  21  App.  Dlv.  138 ;  Knapp 
V.  Wallace,  41  N.  Y.  477 ;  Lloyd  v.  Matthews, 
61  N.  Y.  124 ;  Wilkinson  v.  Martin,  8  Car.  &  P. 
1 ;  Viaux  V.  Old  South  Church  See.  133  Mass. 
1,  10 ;  Tombs  v.  Alexander,  101  Mass.  255,  256, 
8  Am.  Rep.  349 ;  Lond  v.  Hall,  106  Mass.  404 ; 
Blake  v.  Stump.  73  Md.  160,  10  L.  R.  A.  103 ; 
Beauchamp  v.  HIggins,  20  Mo.  App.  514,  517  ; 
Wetzeli  V.  Wagoner,  41  Mo.  App.  509,  516 ;  Bell 
V.  Kaiser,  50  Mo.  150 :  Millan  v.  Porter,  31  Mo. 
App.  563 ;  Henderson  v.  Mace,  64  Mo.  App. 
398,  396 ;  Gilder  v.  Davis.  137  N.  Y.  504,  20  L. 
R.  A.  398;  Royster  v.  Mageveney,  9  Lea,  148; 
Barp  V.  Cummins,  54  Pa.  894,  93  Am.  Dec.  718, 
719;  Gerding  v.  Haskin,  141  N.  Y.  514,  519; 
Hammond  v.  Mitchell,  61  111.  App.  144,  147. 

And  where  he  substantially  effected  a  sale 
by  procuring  and  introducing  a  purchaser  to 
whom  the  principal  sold  the  property,  be  was 
held  to  be  the  procuring  cause  of  the  sale. 
Desmond  v.  Stebbins,  140  Mass.  339,  852. 

And  he  will  be  held  to  have  procured  a  pur- 
chaser and  brought  the  parties  together  ac- 
cording to  the  agreement,  where  he  procures  a 
purchaser  according  to  the  terms  thereof  and 
brings  the  parties  together.  Wood  v.  Wells, 
103  Mich.  820. 

And  where  it  is  shown  that  the  sale  would 
not  have  been  effected  but  for  such  Introduction, 
to  that  extent  the  broker  Is  the  procuring  cause 
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of  the  sale.  Bass  v.  Jacobs,  63  Mo.  App.  393. 
396. 

The  agent  who  first  brings  it  to  the  notice 
of  the  person  who  ultimately  becomes  a  pur- 
chaser, is  entitled  to  his  commissions  as  the 
procuring  cause  of  the  sale.  Schlegal  v.  Aller- 
ton,  65  Conn.  260 ;  Plant  ▼.  Thompson,  42  Kan. 
664  ;  Glascock  v.  Vanfleet,  100  Tenn.  603 ;  Roy- 
ster V.  Mageveney,  0  Lea,  148 ;  Arrlngton  y. 
Cary.  5  Baxt.  609. 

In  an  action  by  a  real-estate  broker  to  re- 
cover commissions  on  a  sale  to  purchasers  "pro- 
cured" by  them,  it  is  not  error  to  instruct  the 
jury  that  the  principals  are  liable  if  the  brok- 
ers "furnished"  customers.  Boyd  v.  Watson, 
101  Iowa,  214. 

The  broker  is  the  procuring  cause  of  the  sale 
and  performs  his  contract  so  as  to  be  entitled 
to  commissions  when  he  procures  a  purchaser 
who  enters  into  a  written  contract  of  purchase 
satisfactory  to  the  principal  and  enforceable 
against  either  party.  Odell  v.  Dozier.  104  Ga. 
203 :  Burns  v.  Ollphant.  78  Iowa,  456,  459.  See. 
as  to  the  necessity  of  a  written  contract,  note 
to  Lunney  v.  Healey  (Neb.)  —  L.  R.  A.  — . 

So,  the  rule  that,  when  a  broker  is  the  procur- 
ing cause  of  the  sale,  he  becomes  entitled  to  his 
commissions,  rests,  not  only  upon  the  ground 
that  he  is  the  agent  of  his  principal,  but  also 
upon  the  theory  that  his  acts  are  bona  fide. 
Pratt  V.  Patterson,  112  Pa.  476. 

And  if  the  broker  gets  all  his  Information 
from  the  principal,  and  Imparts  it  to  the  pur- 
chaser who  makes  the  purchase,  the  broker  is 
the  procuring  cause  of  the  sale  under  a  con- 
tract to  pay  commissions  for  making  a  sale. 
Alexander  v.  Breeden,  14  B.  Mon.  154. 

In  Ellsmore  v.  Gamble,  62  Mich.  543,  545,  It 
is  said  that  anyone  who  determines  the  action 
of  the  purchaser  secures  the  purchase,  and  is 
the  procuring  cause  of  the  same. 

If  the  broker's  action  directs  the  attention 
of  the  purchaser  to  the  property  as  property 
for  sale  or  exchange,  and  this  leads  to  negotia- 
tions, and  the  broker's  action  induced  the  minds 
of  his  principal  and  the  purchaser  to  meet  on 
the  subject,  which  resulted  in  an  exchange,  the 
broker  Is  the  procuring  cause  thereof.  Smith  v. 
McGovern,  65  N.  Y.  574.  575 ;  Shlpman  v.  Freeh. 
1  N.  Y.  Supp.  68;  Hambleton  v.  Fort  (Neb.)  78 
N.  W.  498. 

And  the  fscts  that  the  broker  drew  the  pur- 
chaser's attention  to  the  property  and  urged  the 
sale,  and  that  he  was  the  cause  of  the  applica- 
tion and  sale,  are  sufficient  to  establish  the 
broker  the  procuring  cause  of  the  sale.  Heff- 
ner  v.  Chambers,  121  Pa.  84. 
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"(12)  At  the  time  of  the  sale  of  the  prop- 
erty to  Mr.  Bishop,  and  at  the  request  en  the 
tciiik  officials,  the  said  Bishoo  executed  and 
delivered  to  the  hank  a  bon<f*"  agreeing  to 

*"I,  George  H.  Bishop,  in  consideration  of  the 
■ale  to  me  by  the  Savings  Bank  of  Danbury 
of  the  property  known  as  the  'Elliott  House 
Property/  do  agree  with  the  Savings  Bank  of 
Danbnry  that  I  will  pay  all  taxes  assessed 
against  said  property  during  the  year  1897,  and 
which  are  now  unpaid,  &nd  which,  having  been 
so  assessed,  will  become  doe  and  payable  on  the 
first  day  of  October,  1808 ;  and  I  further  agree 
that  I  will  guaranty  said  the  Savings  Bank  of 
Danbury  against  the  payment  of  any  commis- 
sions to  Lemuel  G.  Hoadley,  of  said  New  Haven, 
for  the  sale  of  said  property ;  and  I  do  hereby 
agree  te  save  said  the  Savings  Bank  of  Danbury 
harmless  and  free  fi>om  any  payment,  loss,  dam- 
age, costs,  or  expenses,  by  reason  of  any  com- 
mission or  claimed  commission,  from  Lemuel 
O.  Hoadley,  for  the  sale  of  said  property.'* 


hold  the  bank  harmless  from  any  commission 
to  the  plaintiff. 

"(13)  The  property  was  sold  to  Mr.  Bish- 
op for  the  sum  of  $25,000,  he  to  pay  what- 
ever commission  there  might  be  due  for  tihe 
rale  of  the  property,  as  a  part  consideration 
thereof. 

"(14)  On  the  5th,  12th.  and  17tli  o<  .fan- 
nary,  1898,  said  John  W.  Bacon  saw  Mr. 
Bishop  in  New  Haven,  and  talked  with  him 
regarding  some  changes  the  bank  contem- 
plated making  in  saia  property,  in  ease  the 
same  was  not  sold,  and  also  spoke  to  hira  re- 
garding his  purchase  of  the  property. 

"(15)  Mr.  Bacon,  though  visiting  at  the 
pin  in  tiff's  office  each  week  m  reference  to  the 
sale  of  this  property  during  said  month  of 
January,  did  not  inform  the  plaintiff  that  he 
was  havinj^  any  negotiations  with  Mr.  Bish- 
op; nor  did  the  plaintiff  have  any  notice 
whatever   that  anyone  connected   with  the 


So,  the  parties  may  meet  by  chance  and 
finally  effect  a  sale,  but  if  the  broker  be  the 
means  of  putting  the  purchaser's  mind  into 
the  mood  of  purchasing  he  is  the  procuring 
cause.  Hambleton  v.  Fort  (Neb.)  78  N.  W. 
408. 

Representations  of  fact,  as  well  as  persua- 
sions, may  be  the  means  by  which  the  purchaser 
may  be  secured  by  the  broker.  EUsmore  v. 
Gamble,  62  Mich.  543,  545. 

And  if  the  sale  is  brought  about  by  the  adver- 
tisements and  exertions  of  the  broker  he  is  the 
procuring  cause  of  the  same.  Bell  v.  Kaiser, 
50  Mo.  150;  Beauchamp  v.  Hlggins,  20  Ho. 
App.  514,  517 ;  Goffe  v.  Gibson,  18  Mo.  App.  1 ; 
Anderson  v.  Cox,  16  Neb.  10 ;  Hambleton  v. 
Fort  (Neb.)  78  N.  W.  498. 

If  a  stranger  seeing  the  advertisement  men- 
tions it  to  one  who  looks  up  the  owner  and 
purchases,  his  actions  are  sufficient  to  entitle 
him  to  recover  as  the  procuring  cause.  Ham- 
bleton V.  Fort  (Neb.)   78  N.  W.  408. 

Again,  an  advertisement,  or  any  other  serv- 
ice, will  constitute  the  procuring  cause  If  It  is 
the  immediate  and  efficient  cause  of  the  bargain. 
Earp  V.  Cummins,  54  Pa.  394,  93  Am.  Dec.  718, 
710. 

It  iff  not  essential  to  the  broker's  right  to  com- 
pensation that  he  should  bring  about  directly 
the  actual  meeting,  or  that  he  should  even  in- 
form the  vendor  as  to  the  prospective  purchaser, 
provided  his  influence  on  the  purchaser  causes 
him  to  become  such.  Hambleton  v.  Fort  (Neb.) 
78  N.  W.  408 ;  Burkholder  v.  Fonner.  34  Neb.  1. 

If  through  the  instrumentality  of  the  broker 
the  buyer  and  seller  meet,  and  negotiations  are 
thus  opened  between  them  which  continue  with- 
out withdrawal  by  either  party  therefrom,  and 
culminate  in  a  sale,  the  broker  Is  the  procuring 
cause  of  the  sale.  Gemunder  v.  Hauser,  6  Misc. 
210.  214;  Levy  v.  Coogan,  16  Daly,  137;  Sib- 
bald  V.  Bethlehem  Iron  Co.  83  N.  Y.  382.  22 
Am.  Rep.  441 ;  King  v.  Bauer,  29  N.  Y.  S.  R. 
414. 

If  it  Is  shown  that  the  sale  was  not  made  or 
the  purchaser  procured  by  any  other  source  than 
the  broker,  he  will  be  entitled  to  recover  as  the 
procuring  cause  of  the  sale.  Byrd  v.  Frost 
iTex.  Civ.  App.)  20  S.  W.  46. 

So.  the  broker  may  be  the  procuring  cause, 
even  though  he  engaged  a  third  person  to  make 
such  sale  without  the  knowledge  of  the  prln'ci- 
pal.  Boyd  v.  Watson,  101  Iowa,  221.  Gleason 
y.  Nelson,  162  Mass.  245,  to  the  same  effect. 

fn    the    latter    case    the    rule    was    applied 
whether  such  persons  were  under  pay  from  the 
broker  or  not. 
44  L.  R.  A. 


And  where  it  is  shown  that  through  the  serv- 
ices of  the  broker  a  sale  is  made  which  the 
principal  accepts  and  In  consideration  thereof 
promises  to  pay  a  commission,  the  broker  will 
be  entitled  to  recover  as  the  procuring  cause  of 
the  sale.     Viley  v.  Pettit,  06  Ky.  576. 

The  rule  has  been  held  to  apply  although  aft- 
er the  broker  had  made  a  verbal  contract  the 
principal,  without  the  knowledge  of  it,  sold 
the  property  to  the  same  purchaser.  Hutten  v. 
Renner,  74  111.  App.  124,  125  ;  Bryan  v.  Abert, 
3  D.  C.  App.  180. 

To  Inform  people  that  he  has  the  property  for 
sale  is  a  necessary  act  for  the  broker  to  carry 
out  the  contract  of  his  agency,  and  which  it  is 
proper  to  prove  as  a  part  of  what  was  done  in 
order  to  procure  a  purchaser.  Welsh  v.  Lemert, 
02  Iowa,  116. 

A  broker  is  the  procuring  cause  of  the  sale 
when  he  has  found  a  purchaser,  and  brought 
him  to  his  employer,  and  a  contract  is  made  be- 
tween them  for  the  sale  of  the  property,  or  the 
purchaser  is  ready  to  purchase.  Fraser  v. 
Wyckoff,  63  N.  Y.  445,  448 ;  Knapp  v.  Wallace, 
41  N.  Y.  477 ;  Mai'tln  v.  Siiliman,  53  N.  Y.  615 ; 
Lloyd  V.  Matthews,  51  N.  Y.  124. 

And  where  the  broker  took  the  intended  por- 
chaserr  to  his  principal,  and  the  property  was 
inspected,  and  negotiations  were  conducted  in 
part  by  the  broker,  which  resulted  in  the  prin- 
cipal's entering  into  a  written  promise  de  vente 
on  the  terms  given  to  the  broker,  it  was  held 
that  such  promise  was  as  binding  on  all  parties 
as  the  sale  itself  would  have  been,  and  so  far 
as  the  broker  was  concerned  the  transaction  was 
closed  and  he  had  a  vested  right  to  his  commis- 
sions.    Levistones  v.  Landreaux,  6  La.  Ann.  26. 

So,  when  a  broker  brings  the  parties  to- 
gether, and  the  price  and  terms  are  agreed  upon 
between  them,  and  the  contract  is  signed,  he 
does  all  that  he  is  compelled  to  do  to  entitle  him 
to  recover  his  commissions  as  the  procuring 
cause  of  the  sale.  Bach  v.  Bmerich,  3  Jones  «% 
S.  548,  551;  Jewett  v.  Emson,  2  Robt.  165; 
Stillman  v.  Mitchell,  2  Robt.  523;  Barnard  v. 
Monnot,  3  Keyes,  203 ;  Smith  v.  Smith,  1 
Sweeney,  552. 

And  the  same  is  the  rule  whether  the  parties 
are  brought  together  in  person  or  by  corre- 
spondence, if  the  purchaser  Is  accepted  and  the 
exchange  is  authorized,  and  the  principal  at  the 
time  is  In  the  possession  of  all  the  knowledge 
and  facts  known  to  the  agent,  and  the  whole 
transaction  on  the  part  of  the  agent  is  done 
in  good  faith.  Lockwood  v.  Halsey,  41  Kan. 
166. 

So,   if  the   broker   Is  employed   to   purchase 
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hank  r-as  negotiating  with  Mr.  Bishop  until 
after  the  sale  of  the  property  to  the  latter. 

"(16)  The  Elliott  House  was  a  well- 
known  piece  of  property,  and  Mr.  Bishop 
was;  familiar  with  it,  having  made  an  offer 
some  sixteen  months  previous  to  December, 
1897;  but,  until  the  interview  with  the 
plaintiff,  about  the  1st  of  January,  180S,  he 
had  made  no  move  regarding  this  property 
since  his  previous  offer,  and  had  abanaoned 
his  negotiations  for  the  purchase  of  the  same 
for  a  period  of  a  year  and  a  half  or  more. 

"(17)  Two  i)er  cent  is  the  ordinary,  es- 
tahlisl  ?d,  and  usual  conmiission,  in  the  ab- 
sence of  any  agreement  to  the  contrary,  for 
the  sale  of  real  estate. 

"(18)  No  agreement  for  any  special  rate 
of  commission  was  made  between  the  par- 
ties to  this  suit. 

"(19)  The  plaintiff  was  the  procuring 
cause  of  the  sale  of  said  property  to  said 
George  H.  Bishop  at  the  price  of  $25,000, 


and  the  commission  due  him  for  the  same  is 
$500. 

"(20)  The  plaintiff,  in  his  opening  testi- 
mony, offered  a  letter,  written  on  the  5th  day 
of  February,  by  himself,  to  John  W.  Bacon, 
tlien  an  officer  and  president  of  the  defend- 
ant bank.  The  letter  was  written  after  the 
plaintiff  had  learned  from  Bishop  that  he 
(Bishop)  had  made  an  offer  for  the  prop- 
erty. The  defendant  objected  to  so  much  of 
the  letter  as  follows:  *Whicli  offer  comes 
from  Mr.  Bishop  on  account  of  my  bringing 
to  his  notice  tiie  property  of  the  Elliott 
House  being  for  sale.' 

"(21)  The  entire  letter  is  as  follows: 

John  W.  Bacon,  Treasurer,  Danbury,  Conn. 
Dear  Sir: — 

About  two  weeks  ago  I  called  Mr.  George 
H.  Bishop's  (of  Peck  A  Bishop  Company) 
attention  to  the  Elliott  House  property  as  a 


property,  and  he  procures  the  same  and  brings 
It  to  his  principal's  notice  at  a  price,  and  upon 
terms  which  are  accepted  by  him,  and  the 
transaction  is  such  that  the  principal  may  close 
the  contract  at  the  time  upon  precisely  the 
same  terms  as  those  upon  which  he  ultimately 
purchases,  the  broker  Is  the  procuring  cause  of 
the  purchase.     Baer  v.  Koch,  2  Misc.  834,  386. 

The  above  holdings  of  the  courts  may  all  be 
Included  In  the  language  used  by  the  court 
in  the  case  of  Stewart  v.  Mather,  32  Wis.  344, 
849,  to  the  elfect  that  whenever  the  sale  is  ef- 
fected through  the  efforts  of  the  broker,  or 
through  information  derived  from  him,  so  that 
he  may  be  said  to  have  been  the  procuring  cause 
of  the  sale,  his  seryices  are  regarded  as  highly 
meritorious  and  beneficial,  and  the  law  leads  to 
that  construction  which  will  best  secure  the 
payment  of  his  commissions. 

So,  the  rule  has  been  applied  where  the  broker 
acts  in  good  faith  and  brings  the  principals  to- 
gether in  his  own  office,  and  they  make  their 
own  bargain  uninfluenced  by  any  representa- 
tions of  his.     Cox  T.  Haun,  127  Ind.  325,  827. 

But  whether  the  broker's  actions  are  to  be 
regarded  as  the  procuring,  efficient,  meritori- 
ous, controlling,  or  immediate  cause  of  the  sale 
and  purchase,  or  whether  the  same  Is  due  to  his 
efforts,  introduction,  inducement,  disclosure,  or 
instrumentality,  or  is  caused  through  information 
derived  from  him,  or  by  notice  given  by  him. 
they  must  be  the  foundation  on  which  the  nego- 
tiations are  begun  and  conducted,  and  the  sale 
made.  Keener  y.  Harrod,  2  Md.  63.  56  Am. 
Rep.  707,  708 ;  Wilkinson  y.  Martin,  8  Car.  &  P. 
1 ;  Beale  y.  Creswell,  8  Md.  196,  201 ;  Schwartze 
V.  Yearly,  31  Md.  270,  276. 

But  something  more  is  ordinarily  necessary 
and  Implied  than  merely  flnding  a  person  will- 
ing and  desiring  to  buy ;  the  purchaser  must  be 
found,  and  because  of  such  finding  by  the  broker 
the  sale  must  proceed.  Boyd  y.  Watson,  101 
Iowa,  221 ;  Greene  y.  Owings,  19  Ky.  L.  Rep. 
680. 

He  must  show  that  he  Is  connected  with  the 
sale.  Commercial  Nat.  Bank  y.  Hawkins,  35 
111.  App.  463. 

The  purchaser  must  be  procured  through  the 
broker,  or  he  cannot  claim  to  be  the  procuring 
cause.  Van  Dyke  v.  Walker,  49  Mo.  App.  381, 
884 ;  Wright  v.  Beach,  82  Mich.  469. 

The  sale  must  result  In  consequence  of  his 
actions  or  agency,  means  or  efforts.  McKnIght 
y.  Thayer,  48  N.  Y.  S.  R.  620,  622;  Lloyd  y. 
Matthews,  51  N.  Y.  132;  Markus  v.  Kenneally, 
44  L.  R.  A. 


19  Misc.  617;  Wylle  y.  Marine  Nat.  Bank.  61 
N.  Y.  416 ;  Armstrong  y.  Wann,  29  Minn.  126 : 
Hartley  y.  Anderson,  150  Pa.  391 ;  Keys  y. 
Johnson,  68  Pa.  42. 

He  must  be  substantially  the  moying  cause 
which  leads  to  the  sale.  Carson  y.  Baker.  2 
Colo.  App.  248. 

In  Baumgartl  y.  Hoyne,  64  111.  App.  496.  502. 
it  is  said  that  the  proximate  cause  of  an  act 
Is  that  which  produces  it  without  the  Interposi- 
tion of  an  Independent  agency,  and  that  it  is 
the  proximate  cause  of  which  the  law  takes  no- 
tice, and  not  the  causa  causarutn.  Although  the 
maxim  In  jure  non  remota  cauaa  sed  proxinva 
apeotatur  Is  most  frequently  applied  in  cases  of 
Insurance,  and  in  actions  of  tort,  as  a  princi- 
ple It  may  be  considered  In  any  case  wherein 
the  efficient,  promoting  cause  of  a  result  is  to 
be  ascertained. 

The  Information  glyen  by  the  broker  to  the 
purchaser  must  be  the  controlling  cause  of  the 
purchase,  and  his  solicitations,  and  repreaeut&- 
tions  regarding  the  property,  must  determine 
the  purchaser  in  his  purchase.  Ellsmore  y. 
Gamble,  62  Mich.  543,  645. 

He  must  put  the  principal  in  commufeij cation 
with  the  purchaser.  Baars  y.  Hyland,  65  Minn. 
150 ;  Wright  y.  Beach,  82  Mich.  469. 

He  must  be  the  promoting  cause  which  brings 
about  the  transaction  which  subsequently  re> 
suits  In  the  sale  or  exchange.  Walton  f. 
Cheseborough,  57  N.  Y.  Supp.  687,  689. 

In  order  to  support  an  action  by  a  broker  for 
commissions,  proof  that  he  effected  or  procured 
a  sale  Is  necessary.  In  the  absence  of  evidence  of 
usage  or  an  express  or  Implied  contract.  Loud 
v.  Hall.  106  Mass.  404,  407  ;  Cook  y.  Welch.  9 
Allen,  350 ;  Tombs  y.  Alexander,  101  Mass.  255, 
3  Am.  Rep.  349. 

So,  he  must  proye  that  the  person  to  whom 
he  sold  the  property  was  one  of  his  customers, 
that  is  a  person  found,  or  negotiated  with,  uy 
him.     Brooks  y.  Leathers,  112  Mich.  463. 

He  must  also  prove  to  the  satisfaction  of  the 
Jury  by  a  preponderance  of  evidence  th^t  he 
made  the  contract  with  the  principal,  and  that 
at  the  time  of  the  sale  such  contract  was  still 
In  existence  and  in  full  force  between  them. 
Ibid. 

He  must  establish  by  satisfactory  evidence 
that  he  did  something  substantial.  Hamilton 
V.  Gillender.  26  App.  Div.  156 ;  Slbbald  v.  Beth- 
lehem Iron  Co.  83  N.  Y.  378,  22  Am.  Rep.  441 ; 
Colwell  v.  Tompkins.  6  App.  Div.  93. 

It  may  be  doubtful  whether  merely  advising 
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vei7  desirable  piece  of  property  to  own.  At 
that  time  he  seemingly  did  not  take  much 
interest  in  the  matter;  told  me  he  would 
think  it  over.  He  called  at  my  office  a  few 
days  ago,  and  requested  the  keys;  and  I 
gave  hun  the  instructions  left  by  you  some 
little  time  ago,  as  I  have  previously  written 
you,  to  go  to  the  barber  shop  in  the  Elliott 
House  building,  and  use  my  name,  where  he 
-could  get  the  keys  handed  blm,  by  request, 
to  inspect  the  property.  He  has  examined 
the  building,  etc.,  and  this  a.  m.  informs  me 
that  he  has  submitted  to  the  bank  an  offer 
in  writing,  which  offer  comes  from  Mr.  Bish- 
op on  account  of  my  bringing  to  his  notice 
the  property  of  the  Elliott  Iiouse  being  for 
mile. 

lours  truly, 

L.  G.  Hoadley. 


''The  objection  of  the  defendant  to  the  let- 
ter was  stated  as  follows: 

"  *Mr.  Stoddard :  It  seems  to  me,  if  your 
Honor  please,  that  while  some  parts  of  this 
{the  first  part,  possibly)  might  be  admis- 
sible for  some  purposes,  that  this  part  which 
read?  as  follo>\s:  "Which  offer  comes  from 
Mr.  Bishop  on  account  of  my  bringing  to  his 
notice  the  property  of  the  Elliott  HoUse  be- 
ing for  sale," — was  no  proper  matter  tend- 
ing to  prove  the  fact;  and  I  object  to  that 
part  of  the  letter,  as  tending  to  prove  the 
fact  that  the  sale  was  brought  about  b^  Mr. 
Hoadley,  because  it  is  a  declaration  in  his 
own  interest,  and  after  the  sale  was  made.' 
The  ruling  of  the  court  upon  the  admission 
of  the  letter  was  as  follows:  *The  Court: 
I  don't  think,  gentlemen,  that  that  state- 
ment is  binding  upon  the  bank;  but  I  think 


a  consummation  of  a  bargain,  of  which  the  ef- 
forts of  a  rival  are  the  procuring  cause,  would 
entitle  the  broker  to  commissions :  and  in  such 
a  case  it  ought  to  be  shown  that  the  advice 
given  contributed  so  materially  to  the  result 
as  to  be  fairly  entitled  to  be  regarded  as  the 
procuring  cause  of  the  transaction.  Dav's  v. 
-Cassette,  30  111.  App.  41,  45. 

In  Walton  v.  McMorrow,  57  N.  Y.  Supp.  691, 
^02,  the  mere  fact  that  the  broker  suggested  a 
trade,  but  had  no  further  dealings  with  the 
defendant  until  after  the  deal  was  made,  was 
held  not  enough  to  constitute  him  the  procuring 
cause  of  the  sale. 

And,  although  it  Is  not  Indispensable  that  the 
purchaser  should  be  Introduced  to  the  owner 
by  the  broker,  nor  that  the  broker  should  be 
personally  acquainted  with  the  purchaser,  yet 
In  such  cases  it  must  aflSrmatively  appear  that 
the  purchaser  was  induced  to  apply  to  the  own- 
•er  through  means  employed  by  the  broker  in  or- 
der to  make  the  broker  the  procuring  cause  of 
the  sale.  Kelly  v.  Stone,  94  Iowa,  316 :  Suss- 
dorif  V.  Schmidt.  55  N.  Y.  322;  Wylle  v.  Ma- 
rine Nat.  Bank,  61  N.  Y.  415 ;  Gemunder  v. 
Hauser,  6  Misc.  210,  214. 

So,  it  Is  essential  that  the  agreement  as  final- 
ly concluded  between  the  principal  and  the  pur- 
chaser should  be  procured  or  brought  about  by 
the  broker.  Hamilton  v.  Glllender,  26  App. 
Dlv.  156 :  Baker  v.  Thomas,  12  Misc.  432. 

To  entitle  a  real-estate  agent  to  commissions 
in  a  sale  or  exchange  of  land  it  is  only  neces- 
sary for  him  to  furnish  a  purchaser  who  is 
wllljng  to  purchase  or  exchange  upon  the  terms 
and  conditions  agreed  to  or  proposed  by  the  sell- 
er, and  this,  prima  facie,  will  entitle  him 
to  receive  a  commission.  Lockwood  v.  Ilalsey, 
41  Kan.  166. 

It  Is  sufficient  if  the  sale  Is  effected  through 
bl8  agency  as  the  procuring  cause,  and  If  his 
negotiations  with  the  purchaser  are  the  cause 
or  means  of  bringing  him  and  the  owner  to- 
gether, and  the  sale  results  in  consequence 
thereof.  McKnight  v.  Thayer.  48  N.  Y.  S.  U. 
«20,  622 ;  Lloyd  v.  Matthews,  51  N.  Y.  132. 

b.  Evidence  to   establish  procuring  cause. 

The  broker  Is  entitled  to  show  all  that  he  does 
to  Induce  the  purchaser  to  take  the  property, 
as  well  as  all  conversations  relating  thereto 
which  either  he  or  the  purchaser  has  had  with 
the  principal  which  bear  directly  upon  the  Issue. 
Doran  v.  Busaard,  3S  App.  Div.  30. 

And  evidence  of  conversations  with  the  agent 
of  the  purchaser  as  part  of  the  services  rendered 
and  as  tending  to  show  that  those  services  were 
•of  value  to  his  principal  Is  competent.  Bickart 
V.  Hoffmann,  46  X.  Y.  S.  R.  8SG 
41  L.  R.  A. 


So.  the  written  contract  entered  Into  between 
the  broker  and  the  purchaser  Is  admissible  In 
evidence  as  proving  a  valid  sale  enforceable 
against  such  purchaser.  Monroe  v.  Snow,  131 
III.  126. 

And  the  deed  from  the  principal  to  the  pur- 
chaser containing,  and  the  admission  by  the 
principal  of,  the  receipt  oT  the  purchase  money. 
Is  competent  evidence  to  prove  the  fact  of  the 
sale  by  the  broker,  and  the  sum  for  which  the 
property  was  sold,  and  the  amount  of  commis- 
sion to  which  the  broker  would  be  entitled. 
I^vy  V.  Coogan,  16  Daly,  137. 

Again,  the  transaction  or  Its  true  significance 
in  case  of  dispute  may  be  proved  by  anything 
which  is  said,  done,  or  written  in  the  presence 
of  the  parties  themselves,  and  which  is  the 
Immediate,  unpremeditated,  and  spontaneous  re- 
sult of  such  transaction.  Monroe  v.  Snow,  131 
111.  126. 

So,  evidence  which  establishes  that  the  broker 
was  subject  to  expenses  In  negotiating  the  sale 
is  competent,  and  he  can  show  that  he  employed 
another  whom  he  paid  to  aid  him  in  conducting 
the  negotiations,  as  such  evidence  is  part  of  the 
res  gestm.     Fiero  v.  Flero.  52  Barb.  288.  292. 

Evidence  which  shows  an  oral  contract  made 
between  the  purchaser  and  his  principal  upon 
terms  mutually  agreed  upon.  In  conformity  with 
which  an  attorney  prepared  a  written  agree- 
ment which  the  purchaser  stood  ready  and  will- 
ing to  perform,  sufficiently  proves  the  broker's 
case.     Dennis  v.  Charlick.  6  Ilun.  21.  22. 

So,  the  evidence  of  the  purchaser  himself 
showing  that  it  was  through  the  broker's  in- 
fluence and  Instrumentality  that  he  purchased 
the  property.  Is  properly  admissible.  Childs  v. 
Ptomey,  17  Mont.  502,  509. 

In  Anderson  v.  Wedeking,  102  Iowa,  446,  the 
purchaser's  testimony  that  it  was  only  through 
the  broker  that  he  b?came  aware  of  the  sale, 
and  that  he  finally  made  the  purchase  from  the 
principal,  who  did  not  deny  that  there  was  an 
agreement  between  himself  and  the  broker  upon 
the  question,  was  admitted. 

Where  the  principal  avers  that  the  sale  Is 
negotiated  by  other  persons  it  is  not  competent 
to  ask  the  purchaser  who  has  given  minute  de- 
tails of  the  facts  in  connection  with  the  pur- 
chase, and  from  whom  he  received  the  informa- 
tion that  the  property  was  in  the  market,  as 
the  question  calls  for  a  conclusion  of  the  wit- 
ness upon  a  material  Issue  which  it  is  the  prov- 
ince of  the  Jury  to  determine.  Burkholder  v. 
Fonner,  34  Neb.  1.  3. 

And  the  purchaser  cannot  testify  as  to  state- 
ments made  by  the  broker  relative  to  commis- 
sions.    Childs  V.  Ptomey.  17  Mont.  502. 

And  the  evidence  of  a  nephew   of  the  pur- 
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the  letter  to  the  bank  is  admissible.  I  don't 
think  the  fact  that  this  man  said  tliat  this 
sale  was  brought  about  by  his  efforts  is  bind- 
in){  or  conclusive;  but  |^e  fact  that  he  made 
such  a  statement  to  the  defendant  in  this 
case,  I  think,  is  admissible,  und  I  should  al- 
low it  to  come  in  for  the  purpose  of  proving 
the  fact  that  he  said  so.' 

*'(22).The  plaintiff,  in  openinjz  his  case, 
offered  the  deposition  of  James  Osborne,  of 
the  Danbur^  Savings  Bank,  and  in  connec- 
tion therewith  counsel  for  the  plaintiff  and 
defendant  made  the  following  statements: 
'Mr.  Wright:  There  is  a  deposition  here  of 
Mr.  James  Osborne,  of  the  Danbury  Savings 
Bank.  There  is  only  a  portion  of  this  dep- 
dtilion  that  is  pertinent  to  our  case  in  chief, 
and  I  will  only  read  so  much  of  it  as  I  claim 
now,  and  leave  the  balance  for  rebuttal.  The 
deposition  is  as  follows:     [Reading  deposi- 


tion.] That  is  as  far  as  I  care  to  read  now. 
Mr.  Stoddard:  That  is  down  to  and  includ- 
ing the  answer  12  on  page  4  of  my  copyT* 
Mr.  Wright:  Yes.  Mr.  Stoddard:  Wel^ 
very  well.  Mr.  Wright:  Let  me  examine  it 
a  little  further.  It  may  be  possible  there  ifr 
only  a  question  or  two.  If  you  have  no  ob- 
jection, we  might  read  the  whole  deposition 
now.  Mr.  Stoddard:  You  must  take  your 
o\\n  course.  Mr.  Wright:  Well,  I  will  8top> 
there.' 

"  (23)  After  the  defendant  had  rested,  and 
in  the  evidence  in  reply,  the  plaintiff  offered 
to  read  the  remainder  of  said  deposition,  and,, 
among  other  questions  and  answers,  the  fol- 
lowing from  his  direct  examination  in  said 
deposition:  'Q.  15.  Were  you  present  at  a 
meeting^  of  the  directors  of  the  Savings  Bank 
of  Danhury  when  Mr.  Bishop's  offer  for  the- 
Elliott  House  was  received  and  acted  uponT' 


chaser  that  he  was  taken  by  the  broker  to  see 
the  property,  and  that  the  sale  was  made  to  his 
,  ancle  In  consequence  of  his  recommendation  and 
'interview  with  the  broker,  is  properly  admissible 
as  clearly  proving  what  the  broker  had  done 
and  that  his  acts  resulted  In  a  sale.  Welsh  v. 
Lemert,  92  Iowa.  116,  121. 

So,  -evidence  is  properly  received  to  show  an 
agreement  and  undertaking  between  the  parties 
as  to  the  terms  of  the  sale  to  the  purchaser 
as  the  broker  was  entitled  to  prove  that  he  had 
procured  a  purchaser  and  the  terms  upon  which 
he  was  willing  to  buy.  Schmidt  v.  Baumann, 
86  Minn.  189. 

And  a  letter  written  by  the  broker  to  the 
manager  or  agent  of  the  purchaser,  which  con- 
firmed the  broker's  testimony,  was  admitted  in 
evidence  as  part  of  the  res  gestat  to  corroborate 
the  statement  made  by  the  broker  that  he  found 
a  purchaser  who  was  surreptitiously  approached 
by  the  principal  who  concluded  the  sale  with 
him  after  tlie  broker  had  intimated  who  the 
purchaser  was,  which  latter  fact  the  principal 
denied,  as  the  letter  was  proof  of  the  eflTorts 
made  by  the  broker.  Carroll  v.  Pettlt,  67  Hun, 
418. 

Where  there  was  an  apparent  variance  or  con- 
tradiction between  the  entries  In  the  broker's 
books,  which  showed  an  authority  to  sell  at  a 
certain  price  with  power  to  ask  a  larger  sum, 
a  postal  card  sent  by  the  broker  to  his  princi- 
pal asking  if  there  was  any  change  In  the  price, 
and  stating  the  larger  sum  as  the  price,  and 
referring  to  the  broker's  books  by  letter  and 
page,  the  broker's  books  containing  such  en- 
try, was  admitted  In  evidence  to  prove  and  ex- 
plain such  variance  or  contradiction.  Monroe 
V.  Snow,  131  111.  126. 

In  that  case  the  principal  denied  the  author- 
ity to  sell  for  the  smaller  sum,  and  produced 
the  postal  card  In  evidence.  The  court  ad- 
mitted evidence  In  rebuttal  on  behalf  of  the 
broker  for  the  purpose  of  proving  that  such  card 
was  written  by  his  clerk  under  general  Instruc- 
tions, and  that  he  took  the  larger  amount  from 
books  and  knew  nothing  about  the  meaning  or 
the  reasons  for  the  Insertion  of  the  private 
marks. 

Under  a  contract  to  give  the  broker,  or  to 
such  purchaser  as  he  should  procure,  a  good  and 
sufficient  deed  of  the  premises,  and  to  pay  to 
them  all  in  excess  of  a  stipulated  price,  and  also 
in  case  the  principal  himself  sold  at  a  certain 
price,,  or  at  a  greater  or  less  price  to  pay  them 
3  per  cent  on  such  sum  paid,  evidence  of  serv- 
ices rendered  and  money  expended  In  order  1 1 
procure  a  purchaser  by  means  of  advertlsir; 
and  other  customary  methods  adonted  bv  rebf-  , 
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estate  brokers,  without  any  result,  Is  admissible 
in  an  action  to  recover  the  amount  agreed  to  be 
paid  under  such  agreement  upon  a  sale  by  the 
principal.     Go  ward  v.  Waters,  98  Mass.  596. 

Yet  evidence  of  subsequent  negotiations, 
between  different  parties  is  entirely  irrelevant, 
as  it  tends  to  divert  the  minds  of  the  jury  fron» 
the  main  issue.  Follnsbee  v.  Sawyer,  8  Misc. 
370.  378. 

Yet  In  an  action  by  a  real-estate  broker  to> 
recover  commissions  it  is  competent  for  the 
court  to  admit  evidence  of  the  relation  to  a  pur- 
chasing corporation  of  the  party  with  whom  the 
agent  had  negotiations  and  with  whom  the 
principal  afterwards  concluded  the  sale  of  the 
property,  e.  p.,  that  he  was  a  stockholder. 
Brooks  V.  Leathers.  112  Mich.'  463. 

And  under  a  denial  of  an  alleged  sale  made 
by  a  principal  under  a  contract  to  allow  his- 
agent  certain  commissions  on  sales  made  by 
himself,  the  principal  may  show  that  a  convey- 
ance absolute  in  form  was  made  for  security 
only,  and  was  in  fact  a  mortgage.  Terry  v. 
Wllsdn,  50  Minn.  570. 

Again,  it  Is  not  error  to  exclude  testimony  on 
behalf  of  the  principal  that  he  had  offered  an- 
other party  a  commission  for  effecting  a  sale, — 
especially  where  the  offer  Is  made  after  the  sale, 
and  there  Is  no  evidence  that  such  parties  were 
the  principal's  agents  to  sell  the  property,  and 
nothing  to  show  that  they  were  entitled  to  com- 
missions.    Bowser  v.  Field  (Tex.  7  17  S.  W.  45. 

But  the  principal  cannot  produce  evidence  of 
disputes  between  himself  and  such  purchaser 
arising  out  of  the  contract  between  them  where 
the  same  have  b^en  litigated  and  the  purchaser 
has  been  successful  In  such  litigation.  Heaton 
V.  Edwards.  90  Mich.  600. 

See  also  Newton  v.  Ritchie,  75  Iowa,  91,  and. 
Goln  V.  Hess,  102  Iowa,  140,  infra,  II. 

c.  Acts  held  sufficient  to  establish. 

The  general  rule  is  that  a  real-estate  broker 
who  advertises  the  property  for  sale,  calls  the 
attention  of  the  purchaser  to  it,  takes  him  to 
see  the  property,  directs  him  to  the  house  of 
his  principal,  and  gives  him  a  copy  of  the 
papers  containing  a  description  of  the  prop- 
erty, is  the  procuring  cause  of  a  sale  made  by 
the  principal  to  such  purchaser,  and  Is  entitled 
to  his  commissions  for  finding  a  purchaser. 
Ratts  V.  Shepherd.  37  Kan.  20. 

So,  the  facts  that  the  parties  are  brought  to- 
gether :  that  the  negotiations  are  carried  on  by 
and  through  the  broker:  that  he  participates 
and  aids  in  the  transaction  at  the  time  of  its- 
consummation,  and  is  at  that  time  recognized 
and  reearde^  by  the  principal  as  bis  agent. — 
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The  defendant  objected  to  the  question  at 
immaterial,  irrelevant,  and  not  within  the 
issues,  and  because  it  should  have  been  of- 
fered  in  the  opening  if  at  all.  The  court 
overruled  the  objection,  and  the  defendant 
duly  excepted,  and  the  witness  answered:  'I 
was.' 

"  ( 24 )  Thereupon  plaintiff  offered  ques- 
tion 16  of  said  deposition,  as  follows:  'Q. 
16.  Where  was  such  meeting  so  held,  and 
who  was  present  thereat?'  The  defendant 
objected  to  this  question  as  immaterial,  ir- 
relevant, and  not  within  the  issues  of  the 
ease,  and  that  it  ought  to  have  been  intro- 
duced, if  at  all,  in  the  opening.  The  court 
overmled  the  objection,  admitted  the  ques- 
tion, and  the  defendant  duly  excepted.  The 
witness  answered:  'The  meeting  was  held 
in  the  directors'  room,  in  the  Savings  Bank 
of  Danbury.  Judge  Brewster  was  there: 
Henry  M.  Robinson  was  there;  Mr.  Wood- 


man of  Bethel,  and  Dwight  H.  Rogers, 
Mr.  Hennr  C.  Ryder,  the  treasurer;  and 
myself.  1  don't  recollect  .whether  Mr. 
Hartwell  was  there.  They'll  back  up  my 
testimony  to-day.*  This  evidence  was 
claimed  to  show  what  the  transaction  be- 
tween the  bank  and  Mr.  Bishop  was,  what 
the  property  was  sold  for,  what  was  said  re- 
garding the  commission,  and  what  arrange- 
ments were  made  regarding  the  commission 
on  this  transaction.  Counsel  for  the  plaintiff, 
in  offering  this  evidence,  stated  that  he  was 
not  sure  whether  it  was  evidence  which 
should  have  been  introduced  in  the  opening, 
or  rebuttal,  and  therefore  he  asked  the  court, 
in  the  exercise  of  its  discretion,  to  admit  the 
testimony.  Testimony  admitted,  after  the 
court  had  notified  tne  defendant  that  he 
would  be  given  an  opportunity  to  reply  to 
this  testimony,  if  he  aesired  so  to  do. 

"(25)   The   defendant  claimed,  upon   the 


are  sufficient  to  establish  the  broker's  claim  to 
commissions  as  the  procuring  cause  of  the  sale. 
Howe  V.  Werner,  7  Colo.  .\pp.  o30,  532. 

The  fact  tbat  the  broker  gave  copies  of  his 
principal's  written  application  to  a  number  of 
persons,  by  one  of  whom,  without  the  broker's 
knowledge  but  upon  the  strength  of  such  ap- 
plication, the  transaction  was  carried  out,  is 
sufficient  to  entitle  him  to  his  commissions  as 
the  procuring  cause.  Derrickson  ▼.  Quimby,  43 
N.  J.  L.  373. 

So,  where  the  broker  sent  to  the  principal  the 
man  who  purchased  his  farm,  and  there  was  an 
agreement  between  the  parties  for  commission, 
the  broker  recovered  his  commission  as  the  pro- 
curing cause.  Kelly  v.  Stone,  94  Iowa,  316 ; 
Ford  V.  Easley.  88  Iowa.  603. 

And  where  the  party  who  conversed  with  the 
broker  Intended  to  purchase  either  for  a  corpo- 
ration, or  to  have  the  company  buy.  and  the 
principal  had  knowledge  at  the  time  he  sold  to 
the  company  tbat  the  sale  was  effected  as  a  re- 
sult of  the  broker's  negotiations  with  some  of 
the  incorporators  of  the  company,  it  was  held 
that  the  question  was  sufficient  to  go  to  the  Jury, 
that  the  company  was  the  one  which  the  party 
bad  in  view  and  was  negotiatiog  the  sale  of 
with  the  broker,  and  that  they  could  properly 
ftnd  that  he  was  the  procuring  cause  of  the  sale 
made  by  the  principal.  Hosmer  ▼.  Fuller,  168 
Mass.  274. 

Again,  where  the  broker  notifies  his  principal 
of  previous  Interviews  with  the  stockholder  of 
the  purchasing  corporation.  It  is  not  wholly  un- 
reasonable for  the  Jury  to  find  that  the  sug- 
gestion of  the  principal  to  such  stockholder  that 
he  ought  to  have  the  property  for  himself  Is 
made  In  view  of  the  previous  negotiations,  and 
based  upon  them.  Brooks  v.  Leathers,  112  Mich. 
463. 

So,  where  a  written  contract  was  entered  In- 
to, and  the  purchaser  gave  his  check,  but  the 
next  day  sought  to  be  released  from  the  contract, 
and  upon  the  principal's  refusing  to  release  him 
Ktopped  payment  of  the  check,  it  was  held  that 
the  broker  was  entitled  to  recover  commissions 
as  the  procuring  cause  of  the  sale,  as  the  princi- 
pal bad  a  right  to  enforce  his  contract  with  the 
purchaser.     Hippie  v.  Laird.  180  Pa.  472. 

And  where,  in  order  to  escape  paying  com- 
missions, a  deed  was  made  by  the  principal  to  a 
party  who  conveyed  to  the  purchaser  such  in- 
terest as  he  wished  to  buy.  a  finding  tliat  the 
broker  procured  the  purchaser  was  warranted 
by  the  evidence.  Bogart  v.  Mc  Will  lams  (Tex. 
Civ.  App.)  31  S.  W.  434. 

So,  where  brokers  offered  the  property  to  the  '• 
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purchaser,  who  had  called  upon  them  for  the 
purpose  of  placing  her  property  In  their  hands 
for  sale,  and  informed  the  principal  of  such  ne- 
gotiations, and  after  a  delay  of  some  months 
the  purchaser  came  to  the  broker  again  to  ascer- 
tain If  he  was  willing  to  sell,  and  he  finally  con- 
cluded to  consider  the  matter,  and  afterwards 
effected  a  sale  at  a  larger  price,  the  broker  was 
held  really  the  procuring  cause  of  the  sale. 
Morgan  v.  Mason,  4  E.  D.  Smith.  636,  638. 

And  there  is  nothing  to  Justify  a  verdict  of 
no  cause  of  action  In  a  case  where  a  large  prop- 
erty Is  sold  for  cash,  and  another  Is  taken  at  a 
nominal  rate,  and  the  principal  admits  that  the 
broker  was  instrumental  In  securing  the  ar- 
rangement, although  he  disputes  the  extent  and 
value  of  his  services.  Scrlbner  v.  Haseltlne,  7» 
Mich.  370,  371. 

So.  where  by  his  efforts  with  other  real-estate 
men  the  broker  procures  a  party  to  make  an 
offer,  which  Is  accepted  by  his  principal,  it  is 
through  his  Instrumentality  and  that  of  those 
who  assist  him  that  the  principal  is  able  to  ef- 
fect the  sale.  Carter  v.  Webster,  79  III.  435, 
436. 

And  the  fact  that  after  an  unsuccessful  at- 
tempt to  sell  at  public  auction  the  broker  is  au- 
thorized to  act  upon  his  own  suggestion  that  he 
knows  of  a  pai'ty  who  might  buy  privately  for 
not  less  than  a  given  sum  is  sufficient  to  estab- 
lish an  agency  which  will  entitle  him  to  commis- 
sions as  the  procuring  cause.  If  he  makes  a  sale. 
Chilton  V.  Butler,  1  E.  D.  Smith,   150,  151. 

The  brokers  made  out  a  prima  facie  case  entitl- 
ing them  to  have  the  question  submitted  to  the 
Jury  whether  they  were  not  entitled  to  the  usual 
and  customary  charges  paid  for  such  a  sale,  where 
parties  were  brought  together  by  brokers  who 
had  previously  effected  a  sale  of  other  property, 
and  a  sale  was  made  upon  terms  somewLat  vary- 
ing from  the  principal's  offer  as  to  the  amount 
of  the  cash  payment.  Henderson  v.  Mace,  64 
Mo.  App.  393,  396. 

Where  the  purchaser  obtained  a  card  to  view 
with  the  terms  stated  on  its  back  from  tl»e  brok- 
er, and  after  a  time  renewed  negotiations 
through  a  friend  of  the  principal,  and  ultimate- 
ly became  the  purchaser  at  a  less  price.  It  was 
held  there  was  evidence  for  the  Jury  that  such 
party  became  the  purchaser  of  the  premises 
through  the  plaintiff's  intervention,  who  was 
therefore  entitled  to  the  stipulated  commissions. 
Mansell  v.  Clements,  L.  R.  9  C.  P.  139,  8  Moak» 
Eng.   Hep.  440. 

Where  the  broker  called  the  purchaser's  at- 
tention to  the  property  by  an  advertisement,, 
and  nn  offer  was  RUbmitted  to  the  principal,  and 
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trial,  under  the  above  and  foreeoing  evi- 
•dence,  that  the  plaintiff  was  not  the  procur- 
ing cause  of* the  sale  to  Bishop  of  the  prop- 
erty in  question,  and  that,  upon  the  above 
and  foregoing  facts,  he  was  not  entitled  to  re- 
cover his  commission  as  a  broker  upon  the 
sale  of  said  property  to  said  Bishop.  The  de- 
fendant also  claimed,  under  the  arrangements 
'between  the  officers  of  the  bank  and  the 
plaintiff,  that  the  plaintiff  was  not  entitled 
to  recover  any  commission,  in  view  of  the 
fact  that  the  property  was  sold  for  no  more 
than  $25,000;  and  the  defendant  desires  to 
review  the  above  questions  of  law." 

The  substance  of  the  correspondence 
claimed  as  showing  the  legal  effect  of  the 
bond  of  Mr.  Bishop  was  as  follows: 

February  2,  1898,  Bacon  writes  to  Hoad- 
ley:  "You  spoke  once  of  submitting  in 
writing  a  lower  offer  for  the  place,  the  buyer 


to  pay  all  commissions  and  taxes.  If  y^M 
have  any  such,  or  any  other,  offer,  or  \\r.^ 
suggestions,  I  will  esteem  it  a  favor  if  \o\. 
will  let  us  hear  from  you  this  week,  so'  w** 
can  talk  up  the  matter  at  our  board  ino.»; 
ing  next  Monday."  February  3,  1898,  Bi-)i 
op  writes  to  Bacon:  "Since  you  left  hnv*- 
been  thinking  how  I  might  use  the  Elliott 
House,  and  have  decided  that,  if  you  wanted 
to  accept  $25,000  cash,  that  would  handle  it 
myself.^'  February  4,  1898,  Bacon  \ir:les  to 
Bishop :  "Replying  to  yours  of  yesterday,  I 
cannot  answer  until  our  board  iweeia  next 
Monday.  We  have  had  two  offers  for  the 
property  at  the  price  you  named,  which  wo 
have  declined.  I  do  not  think  our  board 
would  care  to  consider  any  such  price,  unless 
the  purchaser  would  first  agree  to  pay  the 
taxes  becoming  due  this  year,  and,  second, 
guarantee  us  against  the  claim  of  any  real- 


the  contlQuous  negotiations  led  to  a  sale,  the 
broker  was  held  to  be  the  procuring  cause. 
Doran  v.  Bussard,  18  App.  DIv.  36,  37,  38  App. 
Div.  30. 

Id  this  case  the  broker's  advertisements  di- 
rected any  intending  purchaser  to  call  at  the 
•office  of  a  certain  broker  who  acted  subject  to 
the  directions  of  the  plaintiff  broker,  and  an  of- 
fer at  first  declined  was  increased  by  the  pur- 
chaser, and  the  sale  was  Anally  consummated 
between  the  parties  through  the  other  broker, 
who  had  obtained  the  plaintiff's  permission  to 
act,  and  who  found  the  principal  after  a  search 
talking  with  the  purchaser  at  a  place  where  he 
had  left  the  purchaser,  the  plaintiff  broker  re- 
covered his  commissions  as  the  procuring  cause 
of  the  sale. 

Where  the  purchaser's  offer  was  communi- 
cated to  the  principal  In  a  letter  to  which  the 
principal  replied  that  the  purchaser  "must  of- 
fer more,"  and  after  an  Interval  another  broker 
repeated  the  offer,  which  the  principal  accepted, 
the  first  broker  was  entitled  to  recover  his  com- 
missions upon  the  sale,  as  there  was  no  evidence 
of  a  termination  of  the  agency, — especially  as 
the  principal  had  declined  to  negotiate  through 
a  third  broker  on  the  ground  that  "the  plaintiff" 
had  the  matter  In  hand,  and  the  broker  had  not 
abandoned  his  efforts.  Buehler  v.  Welffenbach. 
21  Misc.  30. 

So,  In  Lincoln  v.  McClatchle.  36  Conn.  136, 
the  broker  recovered  his  commissions,  as  his  ad- 
vertisement attracted  the  attention  of  parties, 
who  obtained  particulars  from  him  for  the  pur- 
chaser, who  afterwards  concluded  a  sale  with 
the  principal. 

And  a  similar  holding  was  given  by  the  court 
In  Redfleld  v.  Tegg,  38  N.  Y.  212,  where  the 
broker's  adTertisement  and  other  efforts  caused 
information  to  reach  the  purchaser  directly  or 
through  some  other  person  whose  information 
came  directly  from  the  same  source,  and  he  was 
retained  by  the  principal,  who  agreed  to  pay 
the  commissions  and  did  not  dissent  from  bis 
■actions  when  informed  thereof,  but  called  upon 
the  broker  with  the  purchaser  to  effect  the 
agreement. 

And  the  court  refused  to  disturb  a  verdict  In 
the  broker's  favor  where  he  made  overtures  to 
his  principal  as  to  the  listing  of  his  estate  with 
bis  agency  for  sale,  but  the  principal  refused  to 
put  the  property  in  his  hands  for  sale,  saying 
that  so  long  as  he  was  capable  of  transacting 
his  own  business  be  did  not  want  anybody  to 
transact  It  for  him,  and  that  he  proposed  to 
make  whatever  there  was  In  It  himself,  and  that 
if  the  broker  wanted  anything  out  of  the  trans- 
action he  must  make  it  out  of  the  other  fellow, 
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but  gave  the  broker  his  terms,  and  he  advertised 
and  talked  the  matter  over  with  a  purchaser, 
who  bought  from  the  principal  at  an  Increased 
price,  as  the  evidence  showed  that  the  broker 
was  efficiently  Instrumental  In  procuring  the 
purchase.     Ellis  v.  Dunsworth.  49  III.  App.  1S7. 

And  the  fact  that  the  purchaser  was  Informed 
that  the  land  was  for  sale  through  one  who 
drew  his  attention  to  the  advertisement  of  the 
broker  In  a  paper  published  at  the  latter's  own 
expense,  and  that  by  this  means  a  sale  was  ef- 
fected, which  fact  Is  not  denied,  constitutes  a 
strong  equity  In  favor  of  the  broker  whatever 
the  contract  may  have  been,  although  the  pur- 
chaser may  testify  that  the  broker  did  not  point 
out  the  property  to  him,  and  that  he  bought 
from  the  principal.  Anderson  v.  Cox,  16  Neb. 
10. 

So,  where  the  brokers  saw  the  purchaser  and 
Informed  their  principal  of  the  opportunity  to 
sell,  and  gave  the  name  of  the  purchaser,  who 
the  principal  said  wanted  to  lease  and  not  to 
buy,  and  the  purchaser,  after  another  Interview 
with  the  brokers,  effected  a  sale  with  the  prin- 
cipal, this  Is  sufficient  to  support  a  verdict  that 
the  sale  was  caused  by  the  agency  of  the  brok- 
ers, even  though  the  principal  may  have  re- 
served to  himself  the  right  to  sell.  Bowser  v. 
Field   (Tejc.)   17  S.   W.  45. 

Where  the  broker  opened  negotiations  and  an 
offer  was  refused  and  the  property  was  too  large 
for  one  purchaser,  and  the  principal  consented 
to  a  sale  at  one  time  to  several  parties  for  the 
entire  price,  and  the  broker  combined  purchas- 
ers and  Introduced  a  party  to  the  Intending  pur- 
chaser, and  the  property  was  finally  sold,  the 
broker  was  held  to  be  the  efficient  cause  of  the 
sale.  Johnson  v.  Bernhelmer,  46  N.  Y.  S.  R. 
375. 

In  Hambleton  v.  Fort  (Neb.)  78  N.  W.  408. 
the  broker  was  entitled  to  his  commissions  al- 
though his  services  consisted  only  In  first  di- 
recting the  purchaser's  attention  to  the  prop- 
erty and  In  securing  his  favorable  Interest. 
where,  after  an  offer  from  one  whose  name  or 
Identity  the  broker  did  not  disclose  was  re- 
jected, the  defendant  met  such  purchaser  nu'\ 
sold  to  him  without  the  plaintiff  Intervenins. 
through  direct  negotiations,  and  the  deien'dauc 
had  learned  of  the  purchaser  through  a  former 
owner  of  the  land  who  knew  that  he  was  able 
to  purchase. 

And  the  broker  will  be  considered  as  the  pro- 
curing cause  where  the  principal  refuses  to  sell 
to  the  purchaser  upon  the  ground  of  a  change 
of  mind  and  the  negotiations  are  appar«intly 
broken  off,  but  a  day  or  two  afterwards  the 
parties  consuir.mate  a  sale  without  the  brokers 
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«0taie  aeent  for  commission  on  the  sale.  If 
70U  will  mAke  these  modifications,  I  will 
submit  your  proposal  to  our  board  next 
Monday,  and  advise  you  of  their  decision." 
February  5,  1898,  Bishop  writes  to  Bacon: 
''Have  received  your  letter  this  morning, 
and,  as  the  sale  of  this  property  has  been  en- 
tirely between  ourselves,  there  would  be  no 
commission  for  you  to  pay  to  anyone."  The 
writer  then  declines  to  pay  the  taxes,  but 
offers  to  pay  uncompleted  insurance,  and,  if 
bank  desires,  to  continue  a  loan  for  $25,000, 
witib  additional  security.  February  5,  1898, 
Hoadley  writes  to  Bacon:  [See  paragraph 
51  of  finding,  ante,  p.  326].  February  7, 1898, 
Bacon  writes  to  Bishop :  "Replying  to  your 
favor  of  the  5th,  I  very  much  regret  that  you 
did  not  think  best  to  modify  your  offer,  as 
suggested  in  my  letter  of  the  4th.  Perhaps, 
lifter   further  consideration,   you   will   con- 


clude to  do  so.  I  inclose  confidentially  two 
letters  from  Mr.  Hoadley,  which  ])lease  re- 
turn, and  oblige."  February  7,  1898,  Bish- 
op writes  to  Bacon:  "Have  received  your 
favor  of  to-day,  and,  while  knowing  offer 
was  low,  still,  for  the  use  I  want  to  put  it 
to,  it  was  as  much  as  I  felt  like  offering. 
.  .  .  I  inclose  you  the  two  letters  which 
you  kindly  sent  me,  and  which  amount  to 
nothing,  as  you  and  I  both  understand  that 
there  would  be  nothing  coming  in  that  direc- 
tion from  your  people,  provided  the  prop- 
erty was  sold  to  me;  and  thought  would  ask 
your  opinion  confidentially  whether  your 
bank  would  be  willing  to  divide  the  amount 
of  taxes  with  me,  if  I  should  make  thut  of- 
fer; also,  whether  they  would  prefer  ca.«»h,  or 
care  to  make  a  loan,  and,  if  so,  how  much. 
I  expect  to  leave  for  Nebraska  the  first  of 
next  week,  probably  going  through  to  Call- 


Intervention,  If  the  principal  Is  put  Into  com- 
manlcation  with  the  purchaser  by  the  broker's 
efforts.     Lestrade  v.  Perrera,  6  La.  Ann.  :i9S. 

So,  If  the  preliminary  acts  of  the  broker  In 
agreeing  with  the  purchaser  on  the  terms  of  the 
sale,  and  drawing  up  and  submitting  to  him  a 
written  contract  which  the  principal  shows  to 
an  attorney,  bring  about  a  sale,  he  can  recover 
the  commission  as  the  procuring  cause  of  the 
sale.  Ward  v.  Cobb.  148  Mass.  51 S  In  this 
•case  the  contract  signed  by  the  (l(*.feudant  and 
the  purchaser  was  a  contract  of  sale  although 
not  In  the  form  required  to  pass  the  legal  title 
<an  equitable  right  only  passing)  binding  the 
defendant  to  make  a  conveyance,  and  the  pur- 
chaser to  take  the  property,  and  pay  for  It,  of 
which  specific  performance  could  be  decreed. 

The  court  reifused  to  disturb  a  verdict  In  the 
broker's  favor  where  the  defendant  stated  that 
the  property  had  been  taken  out  of  his  hands, 
and  denied  an  agreement  to  pay  him  for  his 
services  except  upon  a  sale  at  a  certain  price, 
and  also  that  he  sold  or  found  a  purchaser, 
where  the  broker  alleged  a  contract  to  pay 
whether  he  sold  or  not,  and  that  his  efforts 
made  or  were  the  cause  of  the  sale.  Mousseau 
V.  Dorsett,  80  6  a.  566. 

So,  an  auctioneer  and  real-estate  agent  recov- 
-ered  commissions  as  the  procuring  cause  of  a 
private  sale,  after  an  unsuccessful  auction,  un- 
der an  agreement  giving  him  2^  per  cent  "if 
the  estate  should  be  sold."  and  a  lower  sum  if 
not  sold,  where  he  referred  one  who  attended 
the  sale  and  who  inquired  of  him  who  the  owner 
was,  to  his  principal,  and  such  person  ultimate- 
ly, without  any  further  invitation  or  Interviews 
with  the  agent,  purchased.  Green  v.  Bartlett. 
14  C.  B.  N.  S.  681,  32  L.  J.  C  P.  N.  S.  261.  8 
L.  T.  N.  S.  503,  11  Week.  Rep.  834. 

And  the  broker  was  regarded  as  the  effective 
agent  In  bringing  about  the  sale  where,  after  re- 
fusing the  purchaser's  offers  the  principal  in- 
formed his  broker  he  had  concluded  to  take  the 
price  so  offered,  and  the  broker  so  notified  the 
purchaser,  who  wrote  to  another  party  through 
whom  the  negotiations  between  the  parties  were 
continued  and  a  sale  was  consummated,  as  he 
comjnunlcated  the  principal's  desire  to  reopen 
the  negotiations  with  the  purchaser,  and  the 
broker's  position  was  not  affected  by  the  fact 
that  the  purchaser  continued  the  negotiations 
through  another,  with  whom  the  principal 
treated  Instead  of  with  his  own  broker,  as  the 
latter  was  the  means  of  the  resumption  of  ne- 
gotiations.    Peckham  v.  Ashhurst,  18  R.  I.  376. 

So,  facts  which  show,  inter  alia,  that  the 
•broker's  acts  In 'procuring  maps  from  the  seller, 
and  slans  to  be  painted  and  put  up  near  the 
44  L.  R.  A. 


premises,  and  advertising  In  the  papers  refer- 
ring to  himself  as  broker,  were  recognized  and 
paid  for  by  the  defendants :  and  that  a  sale  was 
negotiated  by  the  defendants  with  a  party  intro- 
duced to  them  by  another  real-estate  broker 
whose  attention,  as  well  as  that  of  the  purchas- 
er, was  attracted  to  the  property  by  the  maps, 
signs,  and  advertisements  of  the  plaintiff,  who 
had  no  personal  communication  with  such  pur- 
chaser or  agent  before  the  negotiations  for  the 
purchase,  and  who  continued  to  advertise  un- 
til the  defendants  told  him  not  to  do  so,  or  make 
further  efforts,  as  they  were  negotiating  with 
the  parties,  and  that  he  should  have  his  commis- 
sion If  the  sale  was  effected. — are  sufficient  to 
lead  the  Jury  to  Infer  that  the  purchaser  was 
secured  by  the  plaintiff's  efforts,  and  that  his 
claim  for  brokerage  was  recognized  by  the 
promise  to  pay  it,  although  It  did  not  appear  as 
a  fact  that  the  defendants  knew  that  the  pur- 
chaser and  his  broker  came  to  purchase  in  con- 
sequence of  information  obtained  through  the 
plaintiff,  as,  If  he  was  the  producing  cause  of 
the  sale,  his  right  to  compensation  existed,  and 
could  not  be  affected  by  the  circumstance  that 
the  defendants  were  ignorant  of  it  at  the  time. 
Sussdorff  V.  Schmidt,  55  N.  Y.  319,  321. 

And  the  sale  was  held  to  be  the  fruit  of  the 
broker's  labor  where  the  purchaser  Introdiu-pd 
hesitated  to  buy  at  the  price  named,  but  sub- 
sequent negotiations  between  the  principal  and 
such  purchaser  led  to  a  sale  upon  virtually  the 
same  terms.     Ames  v.  McNally,  6  Misc.  03,  94. 

So,  subsequent  negotiations  conducted  by  an- 
other on  behalf  of  the  broker,  which  finally  re- 
sult in  an  exchange,  will  entitle  the  broker  to 
recover  commissions  as  the  procuring  cause. 
Brundage  v.  McCormick.  69  Ilun.  Go.  60. 

Again,  the  broker  was  held  to  be  the  procur- 
ing cause  of  the  sale  where  he  Introduced  the  pur- 
chaser, and  assisted  In  the  negotiations  which 
resulted  in  the  sale,  where  such  purchaser  had 
previously  been  in  negotiation  with  the  repre- 
sentatives of  a  former  owner,  and  was  at  the 
place  where  the  broker  first  met  him  in  response 
to  a  letter  from  such  agent,  whose  authority  had 
terminated  by  the  sale  of  the  property  by  his 
principal.      Staufer  v.  Bell,  99   Iowa.  54."5.  54S. 

So.  a  purchase  made  by  a  person  Introduced 
by  tho  broker  for  substantially  the  price  at 
which  the  property  was  placed  in  his  hands  for 
sale,  under  a  contract  by  the  principal  to  pay 
the  agent  a  commission  when  a  sale  was  made, 
without  any  other  and  further  rendition  of 
services  on  the  broker's  part  than  the  produc- 
tion of  a  purchaser  who  might  buy.  Is  sufficient 
to  establish  the  broker  as  the  procuring  cause 
of  the  sale,  and  the  principal  cannot  escaoe  lis- 


883 


Connecticut  Supreme  Court  or  Errors. 


Ma  11.^ 


fornia;  and,  if  do  anything,  should  have  to 
do  it  at  once,  and  write  this  to  you  in  con- 
fidence, as  do  not  care  to  make  any  more  of- 
fers which,  in  your  opinion,  would  be  re- 
fused." February  8,  1898,  Bacon  writes  to 
Bishop :  "Replying  to  yours  of  yesterday,  I 
can  only  repeat  uiat  our  board  would  not 
consider  the  price  you  named,  emless  the 
buyer  will  pay  the  taxes,  and  also  guarantee 
us  against  the  claim  of  any  real-estate  a^ent 
for  commission.  I  trust  you  will  consider 
our  correspondence  entirely  confidential,  as 
the  lowest  price  we  have  ever  given  Hoadley 
is  $33,000,  though  he  once  wrote  us  asking 
if  $30,000  would  buy  the  place,  and  we  re- 
plied that  would  consider  such  proposal,  if 
made."  February  9,  1898,  the  agreement  to 
pay  the  taxes,  and  to  guaranty  the  bank 
against  the  payment  of  any  commissions  to 
Hoadley,  was  signed  by  Bishop. 


The  defendant  incorporated  into  it4  re- 
quest  for  a  finding  a  large  number  of  facts 
which  it  claimed  had  been  proved,  filed  ex- 
ceptions to  the  finding  of  the  court  and  to 
the  refusal  to  find  facts  contained  In  the  re- 
quest, and  asked  that  all  the  evidence  in  the 
case  be  certified.  The  appeal  assigns  error 
in  the  admission  of  evidence  as  stated  in  the 
finding,  in  the  judgment  as  rendered  upon 
the  facts  found,  in  the  omission  to  include 
in  the  finding  certain  facts  claimed  as  ma- 
terial to  the  questions  of  law  raised,  and 
many  alleged  errors  in  conclusions  of  fact. 

}fes8r8.  Henry  Stoddard  and  J.  Biney 
Tuttle,  for  appellant: 

Admissions  or  declarations  in  one's  own 
interest  are  not  admissible. 

Stephen,  Digest  Ev. ;  Philadelphia  d  T.  R, 
Co.  V.  Stimpson^  14  Pet.  .448,  10  L.  ed.  535 ; 


blllty  unless  there  is  something  In  the  circum- 
stances which  makes  out  a  defense,  such  as  dis- 
honesty or  fraud,  or  the  execution  of  a  con- 
tract contrary  to  good  morals.  McCampbell  t. 
Cavls.  10  Colo.  App.  242. 

And  where  a  fair  construction  of  a  letter  men- 
tioning a  limited  time  and  containing,  an  oflTer 
Implied  that  the  sale  should  be  made  by  the  time 
the  principal  was  to  pay  for  certain  land,  and 
contemplated  a  sale  in  a  foreign  country  to  emi- 
grants without  any  strict  limitation  of  time, 
and  more  than  a  year  elapsed  between  the  writ- 
Ing  of  the  letter  and  the  sale,  but  it  was  not 
shown  that  the  land  had  risen  in  value,  or  that 
the  principal  had  added  to  its  value  by  improve- 
ments, and  the  broker's  statement  to  his  prin- 
cipal that  he  must  be  reasonable  was  consistent 
with  the  letter  of  the  principal  in  which  he 
fixed  the  price,  and  It  fairly  appeared  from  the 
evidence  that  the  purchaser  sought  out  the 
broker  who  took  him  to  the  principal  and  the 
result  was  a  sale,  the  court  held  that  the  evi- 
dence sufficiently  supported  the  broker's  claim 
for  commissions.  Dubois  ▼.  Dubois,  54  Iowa, 
216. 

Again,  the  broker  was  the  procuring  cause  of 
the  sale  where  he  Introduced  the  parties  to  the 
principal's  agent,  who  negotiated  with  one  of 
such  parties  as  to  the  purchase  money  required 
and  consented  to  accept  a  certain  sum  for  part 
of  the  entire  premises,  when  the  other  party 
purchased  the  remaining  property  and  the  com- 
missions on  such  first  sale  were  paid  to  the 
broker,  and  the  latter  sale,  which  was  post- 
poned by  mutual  imderstandlng,  was  completed 
about  a  month  later.  Levy  v.  Coogan,  16  Daly, 
137. 

And  where  the  principal  still  continued  the 
broker  as  his  agent  after  the  termination  of  the 
broker's  exclusive  agency  with  the  assurance  of 
commissions  if  he  procured  a  purchaser,  and  the 
broker  Introduced  a  purchaser,  who  was  not 
then  ready  to  conclude  the  matter  as  he  himself 
desired  to  sell  a  certain  property  before  he  pur- 
chased, but  the  minds  of  the  parties  did  not 
change  and  tbf^  sale  was  finally  concluded  with- 
out further  efforts  on  the  part  of  the  broker 
or  even  his  principal,  the  broker  was  entitled 
to  recover  his  commissions  as  his  efforts  created 
a  mind  to  buy  which  ultimately  led  to  the  ar- 
rangement by  the  purchaser  which  vested  the 
property  and  the  title  in  the  purchasers  procured 
by  the  agent,  even  though  at  the  time  the  princi- 
pal consummated  such  sale  he  was  not  aware 
that  such  party  was  one  of  the  purchasers  in- 
troduced to  him  by  the  broker  in  the  first  in- 
stance. McKnlght  V.  Thayer,  48  N.  Y.  S.  R.  620, 
«22. 
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The  agent  was  entitled  to  his  commissions  as 
he  had  procured  a  purchaser,  who  entered  into 
a  valid  contract  under  a  contract  to  take  a  spe- 
cific price  in  cash  and  a  first  mortgage  pay- 
able on  or  before  a  certain  day  for  the  balance, 
where  he  procured  a  written  contract  with  the 
purchaser  for  the  amount  stated  with  a  suf- 
ficient amount  in  cash,  the  balance  on  or  before 
a  given  date  with  Interest,  the  deed  to  be  de- 
livered within  thirty  days,  under  which  contract 
no  money  was  paid  at  the  time,  although  the 
purchaser  gave  the  agent  a  check  for  a  smaller 
amount,  and  the  principal  was  Informed  of  the 
contract  on  the  day  of  the  sale,  but  on  the  fol- 
lowing day  himself  sold  the  property  to  another 
person,  as  by  the  construction  of  the  contract 
the  amount  that  was  to  be  paid  In  cash  was  on- 
ly to  be  paid  when  the  principal  performed  the 
obligation  which  rested  upon  him  of  executing 
to  the  purchaser  a  conveyance  of  the  property, 
the  presumption  being  that  the  purchaser  pro- 
duced was  solvent  and  able  to  perform  the  obli- 
gation assumed  by  him  under  the  contract,  the 
defendant's  conduct  not  being  affected  in  any 
way  by  the  question  of  responsibility.  Goss  v. 
Broom,  81  Minn.  484. 

And  where  the  principal  disputed  the  broker's 
authority  to  do  more  than  procure  an  option  to 
purchase,  evidence  which  showed  that  pursuant 
to  the  principal's  directions  the  broker  had  the 
agreement  made  as  his  own  personal  one,  and 
then  offered  the  principal  the  option  to  take  as 
much  as  be  wished,  and  that  the  principal  got 
the  desired  option  without  being  bound  to  pur- 
chase, was  held  sufficient  evidence  to  entitle  the 
broker  to  go  to  the  Jury.  Giles  v.  Swift,  170 
Mass.  461,  462. 

So,  evidence  from  which  the  jury  can  Infer 
that.  In  procuring  from  the  seller  an  agreement 
to  sell,  the  broker  acted  for  himself,  and  not  as 
the  agent  •of  the  purchaser,  nor  as  broker  for 
the  intending  seller,  and  a  certain  letter 
written  by  the  broker  to  the  agent  of  such  seller 
and  the  reply  thereto  were  consistent  wilh  this 
view  as  well  as  the  broker's  account  of  what 
occurred  between  the  purchaser  and  himself.  Is 
sufficient  to  go  to  the  Jury  upon  the  question 
whether  there  was  such  an  agreement  upon 
which  the  broker  could  recover,  although  there 
may  be  evidence  that  the  broker  bad  an  option 
to  purchase  and  agreed  with  the  purchaser  to- 
give  him  the  benefit  of  It  for  a  certain  amount, 
and  to  assist  him  in  procuring  a  deed,  and  that 
the  purchaser  agreed  to  give  him  such  sum  on  ob- 
taining the  deed.     Graves  v.  Dill,  159  Mass.  74. 

Proof  which  show.s  the  employment  of  the 
broker,  the  Introduction  of  the  purchaser,  and 
negotiations  subsequently  conducte:}  by  another 
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Nudd  V.  Burrows,  91  U.  S.  426,  23  L.  ed. 
286;  Teller  v.  Patten,  20  How.  125,  15  L.  ed. 
8Zl ;  North  Utonington  v.  Stoningtoriy  31 
Conn.  412;  Rockwell  v.  Taylor,  41  Conn.  55; 
ffandly  v.  Call,  30  Me.  9 ;  Nutting  v.  Page, 
4  Gray,  581. 

A  party  to  a  suit  cannot  be  permitted  to 
rend  in  evidence  an  unanswered  letter  from 
liimself  to  the  adverse  party  for  the  purpose 
of  proving  the  truth  of  the  facts  stated  there- 
in, although  it  was  in  repl^  to  a  letter  from 
himself,  which  he  has  put  in  evidence. 

Fearing  v.  Kimball,  4  Allen,  125,  81  Am. 
Dec.  690;  Hey  wood  v.  Hey  wood,  10  Allen, 
105. 

Z!r.  William  A.  Wright,  for  appellee: 

The  plaintiff  is  entitled  to  his  commission 
on  the  sale  if  he  shows  that  it  was  through 
his  instmmcntalitv  that  the  sale  was  made 


or  that  he  was  the  procuring  cause  of  the 
t-flie,  and  this  regardless  of  the  amount  of 
time  or  labor  expended  on  the  matter. 

JAncoln  v.  McClatchie,  o6  Conn.  136; 
Weinhouse  v.  Cronin,  68  Conn.  252 ;  Schlegal 
V.  AUerton,  Go  Conn.  260. 

If  a  broker  employed  to  sell  a  piece  of  land 
finds  a  purchaser,  but  has  the  business  taken 
cut  of  his  hands,  he  is  entitled  to  his  com- 
misj^ion. 

GoitBchalk  v.  Jennings,  1  La.  Ann.  5,  45 
Am.  Dec.  70. 

I'he  defendant  is  estopped  from  denying 
that  the  plaintiff  brought  about  this  sale,  if 
its  officers  requested  the  plaintiff  to  use  his 
influence  with  Mr.  Bishop  to  induce  him  to 
purchase  the  property,  and,  knowing  that  he 
was  so  using  his  influence,  Mr.  Bacon,  later 
on,  took  up  the  matter  directly  with  the 


•on  behalf  of  the  broker,  which  finally  result  in 
an  exchange  of  property,  and  that  the  buyer  and 
seller  are  brought  to  an  agreement  through  the 
broker  and  the  other  party  acting  for  him,  is 
fiufficient  to  sustain  an  action  of  the  broker  for 
his  commissions.  Brundage  v.  McCormlck,  69 
Hun.  65,  66. 

And  evidence  which  shows  that  the  principal 
employed  the  broker,  knowing  him  to  be  a  real- 
estate  broker,  and  that  the  broker  called  the 
purchaser's  attention  to  the  property,  and  caused 
the  parties  to  come  together,  and  a  sale  for  the 
price  asked,  makes  out  a  prima  facie  case  for 
the  Jury.  Turner  v.  Futnam,  37  N.  Y.  8.  B. 
395. 

d.  Acts  held  not  sufficient  to  esiabliah. 

In  Garcelon  v.  Tlbbetts.  84  Me.  148.  151,  It  Is 
«aid  that  it  is  now  the  well-settled  doctrine  that 
In  the  absence  of  any  usage  or  contract,  express 
or  implied,  or  conduct  of  the  seller  preventing 
the  completion  of  the  bargain  by  the  broker,  an 
action  by  the  broker  for  his  commission  will  not 
He  until  it  Is  shown  that  he  has  effected  or  pro- 
cured a  sale  of  the  property,  and  it  Is  not 
enough  that  the  broker  has  devoted  his  time, 
labor,  or  money  in  the  interest  of  his  employer, 
as  onBUCcessful  efforts,  however  meritorious,  af- 
ford no  ground  of  action,  and  that  where  his 
acts  effect  no  agreement  or  contract  between  his 
employer  and  the  purchaser,  the  loss  must  be 
his  own.  In  such  a  case  he  loses  his  labor  and 
efforts  which  he  staked  upon  success,  and  If 
there  Is  no  contract  there  Is  no  reward,  as  his 
efforts  are  based  upon  the  contract  of  sale.  To 
the  same  effect.  Vlaux  v.  Old  South  Soc.  133 
Mass.  1,  10:  Loud  v.  Hall,  106  Mass.  404,  407  ; 
Tombs  V.  Alexander,  101  Mass.  255 :  Kock  v. 
Emmerllng,  22  How.  69,  16  L.  ed.  292  ;  Glent- 
worth  v.-  Luther,  21  Barb.  147 ;  Drury  v.  New- 
man, 90  Mass.  256:  Slbbald  v.  Bethlehem  Iron 
Co.  83  N.  Y.  378,  382,  22  Am.  Rep.  441 :  Cook 
V.  Welch,  9  Allen,  350 :  Veazle  v.  Parker,  72  Me. 
448 :  Rockwell  v.  Newton,  44  Conn.  337 ;  Watts 
V.  Howard,  51  111.  App.  243,  246 ;  Earp  v.  Cum- 
mins, 54  Pa.  394,  93  Am.  Dec.  718;  Wylie  v. 
Marine  Nat.  Bank,  61  N.  Y.  416;  McClave  v. 
Paine,  49  N.  Y.*561,  10  Am.  Rep.  431;  Lipe  v. 
Ludewick.  14  III.  App.  372;  Armstrong  v. 
Wann,  29  Minn.  126 :  Davis  v.  Cassette,  30  III. 
App.  41,  45;  Dolan  v.  Scanlan,  57  Cal.  261, 
263 ;  Roush  v.  Loeffler,  3  Ohio  Dec.  628 ;  Gold- 
stein V.  Walters,  15  Daly,  397. 

The  mere  fact  that  a  broker  devoted  his  time 
and  labor  and  money  for  the  purpose  of  procur- 
ing a  purchaser,  called  the  attention  of  a  party 
to  the  property,  brought  the  parties  together, 
and  created  an  Impression  upon  the  mind  which 
might  have  had  an  effect  upon  the  consumma- 
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jtlon  of  the  sale,  did  not  entitle  him  to  recover 
for  commissions  where  It  was  not  shown  that  he 
was  the  procuring  cause  of  the  sale.  Ware  v. 
XK)S  Passos.  4  App.  DIv.  32,  35. 

And  if  he  does  not  show  that  he  made  or 
negotiated  the  sale  according  to  his  authority 
he  is  not  the  procuring  cause.  Hurd  v.  Nellson. 
100  Iowa,  555.  557. 

If  the  compensation  of  the  broker  Is  depend- 
ent upon  his  consummating  the  sale,  be  can  ask 
nothing  unless  he  is  the  procuring  cause  of  the 
sale  made.     Hill  v.  Jebb.  55  Ark.  574.  576. 

If  the  evidence  does  not  show  that  the  broker 
In  some  way  influenced  the  sale  he  cannot  re- 
cover commissions,  and  a  verdict  in  his  favor 
will  be  set  aside.  Commercial  Nat.  Bank  v. 
Hawkins,  35  III.  App.  463. 

So,  the  mere  naked  fact  of  the  broker's  intro- 
ducing the  purchaser  to  the  seller  or  disclosing 
names  by  which  they  came  together  Is  not 
enough  to  entitle  him  to  commissions.  Keener 
V.  Harrod,  2  Md.  63,  56  Am.  Rep.  706,  70S ; 
Wilkinson  y.  Martin.  8  Car.  &  P.  1. 

And  a  mere  conjecture  that  the  broker  Is  the 
efficient  or  procuring  cause  of  the  sale  will  not 
be  sufficient  to  prove  such  fact.  Markus  v. 
Kenneally,  19  Misc.  517. 

If  the  negotiations  between  the  broker  and 
the  Intending  purchaser  had  not  proceeded  far 
enough  to  authorize  the  broker  to  make  any 
definite  offer  for  the  land  which  the  principal 
was  required  to  accept,  or  with  which  the  pur- 
.  chaser  would  have  been  required  to  comply  or 
respond  in  damages  for  noncompliance,  the 
broker  does  not  become  the  procuring  cause,  and 
there  can  be  no  recovery  of  commissions.  Ham- 
mond V.  Mitchell,  61  III.  App.  144,  147. 

It  Is  not  sufficient  that  the  agent's  or  broker's 
acts  are  one  of  a  chain  of  causes  leading  to  the 
contract,  as  such  acts  must  be  the  procuring  or 
inducing  cause,  or,  In  other  words,  the  causa 
causana.  Ramsey  v.  West,  31  Mo.  App.  676. 
678. 

And  the  mere  fact  that  the  broker's  act  is 
merely  a  cause  of  causes  some  of  which  are 
neither  the  necessary  nor  probable  result  of  what 
he  did  will  not  entitle  him  to  commissions. 
Baumgarti  v.  Hoyne,  54  111.  App.  406,  502. 

Merely  being  Instrumental  In  putting  a  pur- 
chaser on  the  track  of  the  property  Is  not  of 
itself  sufficient.  Slevers  v.  Griffin,  14  111.  App. 
63,  66. 

If  a  broker  has  not  the  exclusive  sale,  merely 
bringing  the  property  to  the  attention  of  the 
person  who  finally  buys  is  not  enough.  Whit- 
comb  V.  Bacon,  170  Mass.  479 :  Dowling  v.  Mor- 
rill, 165  Mass.  491 ;  Crowninshleld  v.  Foster,  169 
Mass.  237. 

And  the  mere  fact  that  the  broker's  act  may 
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plaintiff's  client,  and  closed  the  transaction 
without  notice  to  the  plaintiff  that  he  was 
in  negotiation  with  the  purchaser. 

Winsted  Hosiery  Co.  v.  New  Britain  Knit- 
tintj  Co.  69  Conn.  574. 

This  letter  was  between  the  parties  to  the 
cau?e,  respecting  the  subject-matter  of  the 
controversy,  and  is  admissible  as  part  of  the 
res  gestae. 

13  Am.  &  Eng.  Enc.  Law,  pp.  258,  263. 

It  was  not  the  intention  of  the  legislature 
in  passing  the  acts  of  1893,  1895,  and  1897, 
allowing  evidence  in  a  case  to  be  brouglil  to 
this  court,  to  make  this  a  tribunal  to  re- 
view questions  of  fact  in  any  case  where  a 
litigant  had  the  inclination  and  the  means 
to  needlessly  prolong  a  controversy. 

Meriden  8av.  Bank  v.  Wellington,  64 
Conn.  553;  Styles  v.  Tyler,  64  Conn.  432;  C. 
rf  C.  Electric  .Motor  Co.  v.  D.  Frishie  d  Co. 


06  Conn.  74;  Ryan  v.  Chelsea  Paper  Ufg. 
Co.  69  Conn.  464;  Thresher  v.  Dyer^  6& 
Conn.  404. 

Hamersley,  J.,  delivered  the  opinion  of 
the  court: 

The  letter  of  the  plaintiff  to  the  president 
of  the  defendant  corporation  was  not  admit- 
ted as  a  declaration  in  support  of  the  truth- 
bf  the  statements  it  contained,  but  as  a  fact 
relating  to  the  conduct  of  the  parties  in  re- 
spect to  the  transaction  in  dispute  prior  to 
the  consummation  of  the  sale.  For  that  pur- 
pose it  was  admissible.  The  admission  of 
the  latter  part  of  Osborne's  deposition  upon 
rebuttal  was  within  the  discretion  of  the 
court.  The  other  claims  of  the  defendant 
are  included  under  four  heads:  (1)  The 
alleged  insufficiency  of  the  facts  found  to 
support  the  judgment  rendered;   (2)  the  al- 


have  contributed  to  or  made  the  actual  a^ee- 
ment  entered  Into  by  the  principal  easier  Is  not 
alone  enough  to  make  him  the  procuring  cause 
of  the  sale.     Alden  v.  Earle.  121  N.  Y.  688. 

Again,  the  mere  fact  that  the  broker  has  created 
/mpressioDs,  which,  under  later  and  more  favor- 
able circumstances,  naturally  lead  to,  and  ma- 
terially assist  in.  the  consummation  of  a  sale, 
will  give  him  no  claim  for  brokerage  although 
be  may  have  planted  the  very  seeds  from  which 
the  others  reap  the  harvest.  Markus  v.  Ken- 
neally.  19  Misc.  517:  SIbbald  v.  Bethlehem  Iron 
Co.  83  N.  Y.  383.  22  Am.  Rep.  441. 

So,  if  the  purchaser,  though  spoken  to  by  the 
broker,  has  abandoned  all  idea  of  the  purchase, 
and  the  broker  has  no  influence  at  all  in  bring- 
ing It  about,  he  cannot  be  said  to  be  the  procur- 
ing cause  of  the  sale.  Doonan  v.  Ives,  73  Ga. 
296,  301. 

A  mere  intervention  in  the  negotiations  com- 
menced by  the  principal  and  consummated  with- 
out the  ageut's  assistance  will  not  affect  the  sale, 
even  though  his  conversation  with  third  persons 
may  have,  in  some  degree,  contributed  to  such  con- 
summation,— especially  where  he  is  to  sell  at  a 
fixed  price,  and  there  is  no  interference  with  his 
dealings  by  the  principal.  Briggs  v.  Rowe,  1 
Abb.  App.  Dec.  189,  11)5. 

And  under  a  contract  to  pay  commission  to 
the  broker  selling,  the  broker  is  not  the  pro- 
curing cause  of  the  sale  so  as  to  be  entitled  to 
commissions  where  he  does  not  find  the  purchas- 
er but  merely  brings  parties  together  who  have 
previously  met.  Ludlow  v.  Carman,  2  llilt. 
107.  112. 

And  the  Maryland  courts  have  held  that  in  the 
absence  of  usage  the  mere  fact  that  the  agent 
introduces  the  purchaser  to  the  seller  or  dis- 
closes names  by  which  the  parties  come  to- 
gether to  treat,  will  not  entitle  him  to  compen- 
sation. Beale  v.  Creswell,  3  Md.  196,  201 ; 
Keener  v.  Harrod,  2  Md.  63,  56  Am.  Dec.  706. 

Under  a  contract  for  commission  "if  he  finds 
a  purchaser"  he  has  not  found  a  purchaser  un- 
less he  produces  such  purchaser  to  his  principal. 
Baars  v.  Hyland,  65  Minn.  150. 

And  the  mere  securing  of  one  who  will  take 
the  property  on  dilferent  terms  than  those  fixed 
by  the  owner  does  not  amount  to  procuring  a 
purchaser  so  as  to  entitle  the  broker  to  commis- 
sions. Darrow  v.  Harlow,  21  Wis.  303,  94  Am. 
Dec.  541. 

And  an  Instruction  to  the  Jury  that,  as  a  mat- 
ter of  law,  the  mere  fact  that  the  broker  was 
instrumental  in  securing  the  location  of  a  fac- 
tory on  the  principal's  land  did  not  make  the 
principal  liable  to  the  broker  for  commission, 
nor  entitle  the  broker  to  recover,  was  held  to 
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be  correct.  Chicago  Heights  Land  Asso.  v. 
Butler.  55  III.  App.  461,  462. 

If,  notwithstanding  the  efforts  of  the  broker, 
the  purchaser  buys  solely  upon  his  own  Informa- 
tion and  negotiations  with  the  principal,  unin- 
fluenced by  the  broker,  the  broker  is  not  the  pro- 
curing cause.  Brown  v.  Shelton  (Tex.  Civ. 
App.)  23  S.  W.  483. 

And  although  the  broker  may  be  employed  to 
sell,  yet  If  the  purchaser  and  the  principal  are 
brought  together  through  information  received 
by  the  purchaser  from  persons  other  than  tbe 
broker,  and  not  through  the  latter'n  instru- 
mentality, and  he  does  not  effect  the  sale  or  ex- 
change, he  Is  not  the  procuring  cause.  Burk- 
holder  v.  Fonner,  34  Neb.  1. 

So,  where  the  parties  were  brought  together. 
and  negotiations  were  had  through  a  relative 
of  the  principals  in  no  way  connected  with 
the  broker,  the  latter  Is  not  the  procuring  cause. 
Wyckoff  V.  Bissell,  24  App.  Dlv.  66,  67. 

Where  the  broker  relinquished  his  efforts  to 
sell  to  a  certain  person,  and  he  requested  him 
to  Bend  a  customer  to  blm.  and  such  purchaser 
mentioned  the  property  to  another,  who  dealt 
directly  with  and  purchased  of  the  principal  at 
a  lower  sum  than  that  given  to  the  broker,  the 
broker's  commissions  were  not  allowed.  War- 
ren V.  Cram.  71  Mo.  App.  638. 

The  fact  that  the  broker  merely  talked  with 
different  persons,  and  one  of  them  of  his  own 
accord,  not  acting  in  behalf  of  the  broker,  men- 
tioned the  property  to  another,  who  looked  into 
the  matter,  and  finally  became  a  purcha>>e]. 
does  not  make  the  agency  of  the  broker  suf- 
ficiently direct  to  entitle  him  to  a  commission 
as  the  procuring  cause.  Gleason  v.  Nelson, 
1G2  Mass.  245. 

And  the  broker  is  not  shown  to  be  the  pro- 
curing cause  by  the  fact  that  after  an  unsuc- 
cessful auction  sale  he  merely  stated  the  terms 
on  which  the  property  could  be  bought  to  one 
who  was  an  intending  buyer  at  such  auction. 
when  it  did  not  appear  that  these  terms  were 
communicated  to  the  person  who  afterwards 
purchased.  Chilton  v.  Butler,  1  E.  D.  Smith. 
150,  151. 

Again,  where  the  principal  sells  to  one  who 
professes  to  be,  and  is  by  the  principal  bollevoij 
to  be,  the  purchaser,  the  mere  fact  that  bo  buys 
for  the  benefit  of  one  to  whom  the  broker 
sought  to  sell  is  not  sufllcient  to  render  the 
principal  liable  to  such  broker  for  commission 
upon  the  ground  that  he  was  the  procuring 
cause  of  the  sale,  even  though  the  broker  inti- 
mated bis  belief  that  such  party  would  pur- 
chase,— especially  where  there  Is  no  collusion  be- 
tween the  principal  and  the  person  purchasings 
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leged  insufficiency  of  the  testimony  giyen  to 
support  the  facts  found;  (3)  the  alleged 
omission  from  the  finding  of  facts  material 
to  present  the  questions  of  law  decided  by 
the  court;  (4)  the  alleged  finding  of  mate- 
rial facts  without  any  eyldence  to  support 
them. 

1.  Where  an  owner  places  land  with  a 
real-estate  broker  for  sale,  he  agrees,  in  the 
absence  of  any  special  contract,  to  pay  the 
customary  commission  or  brokerage  in  case 
a  sale  is  consummated  with  a  purcha^^er  who 
was  led  to  begin  the  negotiation  through  the 
interyention  of  the  broker.  It  is  immate- 
rial that  the  purchaser  at  some  prior  time 
had  been  engaged  in  a  bootless  negotiation 
with  the  owner  in  respect  to  the  same  prop- 
erty, or  that  the  owner  after  the  broker  has 
interested  the  purchaser,  secretly  pursues 
the  negotiation,  and  himself  completes  the 


sale,  or  that  the  owner  of  liis  own  accord  ef- 
fects a  sale  at  a  less  price  than  that  he  gaye- 
the  broker.  If  any  act  of  the  broker  in  pur- 
suance of  his  authority  to  find  a  purchaser 
is  thd  initiatory  step  that  leads  to  the  sale- 
consummated,  the  owner  must  pay  the  com- 
mission. Lincoln  v.  McClatchie,  30  Conn.. 
136,  141 ;  Schlegal  v.  Allerton,  65  Conn.  260, 
264.  Applying  this  well-settled  law  to  the 
facts  found,  judgment  for  the  plaintiff  must 
follow. 

.Whether  or  not  a  particular  person  is  the 
'^procuring  cause"  of  a  sale  is  a  question  of 
fact  for  the  jur^;  but  the  defendant  claims 
that,  upon  a  trial  to  the  court,  the  conclu- 
sion of  the  judge  is  erroneous  if  he  violates 
any  rule  or  principle  of  law  in  drawing  that 
conclusion  from  the  subordinate  facts  found, 
and  that,  if  his  conclusion  from  the  subordi- 
nate facts  is  in  plain  conflict  with  the  set- 


and  the  principal  has  no  notice  of  anything  that 
can  apprise  him  of  the  fact  that  there  Is  a  secret 
purchaser,  but  that  fact  Is  studiously  concealed 
from  him.  Goldstein  v.  Walters,  15  Daly,  397. 
In  this  case  a  motion  for  reargument,  and  for 
leaye  to  go  to  the  court  of  appeals,  was  refused 
by  the  court.     29  N.  y.  S.  R.  323. 

And  the  fact  that  a  broker  simply  told  a 
friend  or  acquaintance  who  the  owner  was,  and 
such  friend  gave  the  owner's  name  to  an  intend- 
ing purchaser,  who  thereupon  went  directly  to 
the  owner  and  bought  without  ever  'seeing  or 
communicating  with  the  broker,  will  not  con- 
stitute the  broker  the  procuring  cause.  Colwell 
T.  Tompkins,  6  App.  DIv.  93,  94.  In  this  case, 
however,  there  was  a  dissenting  opinion  by 
Justice  Flatch.  In  which  he  considered  that  un- 
der such  circumstances  the  broker  might  be  con- 
sidered the  procuring  cause  of  the  sale. 

So,  where  the  broker  called  a  party's  atten- 
tion to  the  property,  who  in  turn  brought  it  to 
the  attention  of  another  with  a  view  to  a  Joint 
purchase,  the  consummation  of  which  fell 
through  owing  to  the  first  party  withdrawing, 
the  broker  was  not  the  procuring  cause  of  the 
sale  to  the  other  with  whom  he  had  no  negotia- 
tions with  respect  to  a  separate  purchase. 
Armstrong  v.  Wann.  29  Minn.  126. 

Again,  a  mere  statement  by  the  broker  to  his 
principal  that  he  thought  he  had  a  trust  com- 
pany as  a  customer,  the  recollectiou  of  which 
statement  induced  the  principal,  some  two  years 
afterwards,  to  apply  directly  to  the  officers  of 
such  company,  and  to  tell  them  that  if  they 
wanted  the  property  they  must  speak  at  once 
or  It  would  be  sold  to  someone  else,  is  not  suf- 
ficient to  make  the  broker  the  procurlnR  cause 
of  such  sale.     Tlay  v.  I'latt,  66  Hun.  4S8. 

And  the  broker  was  not  the  procuring  cause 
of  the  sale  when  all  that  he  did  was  to  call  the 
purchaser's  attention  to  the  fact  that  the  prop- 
erty was  for  sale,  wlfhout  directing  his  atten- 
tion to  the  character  or  value  of  It,  or  to  bring- 
ing the  buyer  and  seller  together,  or  carrying  on 
negotiations  between  them,  and  he  was  not  even 
present  when  the  terms  were  agreed  upon  or  the 
sale  consummated.  Greene  v.  Owlngs,  19  Ky. 
L.  Rep.  580. 

And  one  who  Is  not  a  real-estate  broker  does 
not  bocome  entitled  to  commissions  as  the  pro- 
coring  cause  of  the  sale  where  he  merely  noti- 
fies his  principal  that  he  has  a  proposition  for 
the  purchase  and  has  secured  a  bona  fide  pur- 
chaser, when  the  offer  Is  not  accepted,  and  on 
the  following  day  the  owners  notify  him  that 
they  decline  to  negotiate  further  and  subse- 
quently sell  to  other  parties, — especially  where 
the  party  found  by  the  broker  was  In  treaty 
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with  the  owners  themselves  for  several  months, 
prior  to  the  transaction,  at  dllferent  prices,  and 
his  last  offer  was  made  upon  the  same  day  as 
the  broker's  proposition,  but  varied  somewhat 
in  Its  terms,  and  the  broker  obtained  his  Infor- 
mation about  the  purchaser  from  another  party 
who  did  not  give  him  the  purchaser's  name. 
Hartley  v.  Anderson,  150  Pa.  391. 

And  he  is  not  the  procuring  cause  of  the  sale 
where  he  sends  to  his  principal  one  with  whom, 
without  the  broker's  knowledge,  the  principal 
is  already  negotiating,  and  the  principal,  In 
Ignorance  of  the  fact  that  the  broker  and  cus- 
tomer had  any  communication,  deals  with  the 
customer,  who  Is  not  Influenced  by  the  broker's 
acts.     Neufeld  v.  Oren,  CO  III.  App.   350. 

Nor  where  all  he  does  is  to  drive  the  pur- 
chaser past  the  property  and  point  It  out  to  him 
while  he  is  showing  him  other  properties,  and 
he  goes  down  In  front  of  the  property,  but  does 
not  afterwards  t(^ke  the  parties  to  It.  Lawrence 
V.  Weir.  3  Colo.  App.  401. 

So,  a  broker  not  employed  as  agent,  who  is  told 
the  net  price  of  the  property  for  a  limited  time, 
does  not  become  entitled  to  compensation  as  the 
procuring  cause  of  the  sale  when  he  merelv  pro- 
cures an  offer  of  such  price  within  such  timv, 
without  the  execution  of  a  binding  contract,  and 
without  producing  a  purchaser  ready  to  pay  the 
purchase  price  within  the  time  limited,  which 
the  owner  refuses  to  extend.  Castner  v.  Rich- 
ardson, 18  Colo.  496. 

And  the  broker  does  not  become  entitled  to 
recover  as  the  procuring  cause  of  a  sale  nego- 
tiated by  the  principal  at  an  advanced  prlco  to 
a  person  from  whom  he  procured  an  otter  fo^ 
the  property  which  he  advised  his  principal  not 
to  accept.  White  v.  Twitchlngs,  26  Hun,  503, 
504. 

So,  If  after  he  has  presented  n  T)orHon  will- 
ing to  take  the  property  in  part  pnjinent  of 
property  of  his  own,  and  the  principal  rejects 
the  offer,  after  which  nothing  Is  done  for  a  year 
and  a  half,  when  the  principal  and  the  intend- 
ing purchaser  become  intimate  and  visit  each 
other  and  finally  effect  a  purchase  and  sale,  the 
broker  is  not  the  procuring  cause  of  the  sale. 
Harris  v.  Burtnett,  2  Daly,  189. 

And  he  is  not  the  procuring  cause  of  the  sale 
where  all  that  he  does  is  to  introduce  a  pur- 
chaser, who  makes  no  binding  contract  and  sub- 
sequently declines  to  take  the  property,  and  the 
sale  actually  made  is  the  outcome  of  an  agree- 
ment between  the  principal  and  such  purchaser, 
to  put  the  property  up  at  auction,  at  which  It 
brings  a  larger  price  than  such  purchaser  has 
agreed  to  pay.  Tombs  v.  Alexander,  101  Mass. 
255.  250.  3  Am.  Rep.  349. 
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tied  rules  of  logic  and  sound  reasoning,  he 
does  violate  a  principle  of  law,  and  his  con- 
clusion is  reviewable  by  this  court  as  an  er- 
ror in  law.  This  claim  is  correct.  Nolan 
V.  New  York,  N,  H,  do  H.  R,  Go.  70  Conn.  169, 
173,  183,  43  L.  R.  A.  305.  Testing  the  judg- 
ment in  view  of  this  claim,  the  court  below 
finds  that  the  plaintiff  interviewed  Bishop 
(the  purchaser),  called  his  attention  to  the 
property,  and  urged  upon  him  considera- 
tions that  should  induce  him  to  renew  his 
negotiation  for  its  purchase;  that,  in  pur- 
suance of  this.  Bishop  applied  to  the  plain- 
tiff for  permission  to  examine  the  property, 
and  obtained  entrance  to  the  building 
through  information  given  him  by  the  plain- 
tiff, and  examined  the  property;  and  that, 
shortly  after  his  mind  had  been  so  directed 
by  the  plaintiff  to  a  purchase,  the  defendant, 


through  its  president,  Bacon,  without  the 
knowledge  of  the  plaintiff,  took  up  the  nego- 
tiation with  Bishop  which  resulted  in  a  sale. 
There  are  no  other  facts  which  essentially  af- 
fect the  force  of  these  upon  the  question  of 
"procuring  cause."  We  cannot  say  that  the 
inference  drawn  by  the  court  from  these 
facts  is  unreasonable.  The  procuring  cause 
of  sale  is  such  intervention  of  the  broker  for 
that  purpose  as  constitutes  the  foundation 
on  wnich  the  negotiation  is  begun.  The 
court  might  reasonably  infer  that  the  ef- 
forts of  the  plaintiff  to  induce  Bishop  to  re- 
new his  attempt  to  purchase  were  the  origin 
of  the  negotiation  and  resulting  sale.  If  so, 
the  plaintiff  was  the  procuring  cause. 

2.  The  facts  adjudicated  by  the  trial  court 
cannot  be  retried  here  upon  the  certified  tes- 
timony.   This  is  too  firmly  settled  by  re 


So,  he  cannot  be  said  to  be  the  procuring 
canse  when  he  only  produces  a  party  who  de- 
clines to  purchase  but  who  subsequently  Informs 
another  party  that  he  has  so  declined,  although 
the  property  Is  worth  the  money  and  be  adyises 
such  party  to  purchase,  where  the  latter  party 
Is  not  simply  to  step  into  the  shoes  of  the  for- 
mer to  take  the  property  off  his  hands  and  com- 
ply with  the  previous  contract  made  between  the 
principal  and  such  party.  Johnson  v.  Seidel, 
150  Pa  806.  In  this  case  the  purchaser  never 
knew  the  broker,  and  was  In  no  way  influenced 
by  him,  and  there  was  no  evidence  that  the 
plaintiff  was  the  immediate  and  efficient  cause 
of  effecting  the  sale  or  of  bringing  the  parties 
together. 

Again,  the  broker  does  not  establish  his  claim 
wlien  he  merely  shows  that  prior  to  the  contract 
made  by  the  principal  he  had  unsuccessful  inter- 
views with  the  purchaser,  and  that  the  party 
who  purchased  did  so  on  behalf  of  himself  and 
another,  and  that  the  contract 'was  drawn  up 
by  such  party,  who  neither  saw  nor  talked  with 
the  broker  In  connection  therewith,  or  the  con- 
veyance made  in  pursuance  of  It.  Freedman  v. 
Havemeyer,  87  App.  Div.  518. 

And  the  broker  is  not  the  procuring  cause  of 
a  sale  made  by  his  principal  where  he  only 
shows  that  he  corresponded  with  the  purchaser, 
called  his  attention  to  the  property,  and  re- 
ceived encouragement  from  him,  and  obtained 
a  general  promise  to  buy  If  a  reasonable  reduc- 
tion was  made  in  the  price ;  when  the  negotia- 
tions proceeded  no  further,  and  no  definite  prop- 
osition was  made  by  the  purchaser,  who  repudi- 
ated his  agency  and  refused  to  have  anything 
more  to  do  with  him.  Cullen  v.  Bell,  43  Minn. 
226.  227. 

Where  some  time  after  the  purchaser  found 
by  the  broker  had  declined  to  purchase  a  portion 
of  the  principal's  property  the  latter  exchanged 
the  house  he  lived  In  for  property  previously  of- 
fered him  by  the  purchaser,  but  the  title  was 
taken  in  the  name  of  another  and  not  in  that 
of  the  purchaser  originally  introduced,  and  of 
this  transaction  the  broker  made  no  memoran- 
dum, the  fact  of  his  original  Introduction  of 
the  party  Is  not  sufficient  to  entitle  him  to  com- 
missions as  the  procuring  cause,  even  If  his  In- 
fluence endured  until  the  date  of  the  sale,  as  it 
was  not  extended  to  the  particular  property  In 
compliance  with  any  request  upon  the  part  of 
the  principal,  or  in  the  course  of  the  employ- 
ment. Randrup  v.  Schroeder,  21  Misc.  52,  22 
Misc.  865. 

And  he  Is  not  entitled  to  recover  full  com- 
missions where,  after  the  principal  has  declined 
an  oflTer,  he  afterwards  tells  the  broker  to  go  on 
and  make  a  noise  about  the  property  which 
44  L.  R.  .A. 


must  be  sold  before  a  given  date ;  and  the  brok- 
er continues  his  efforts,  and  a  sale  is  made,  at  a 
lower  price,  by  the  principal  to  the  purchaser 
found  by  the  broker.  Hungerford  v.  Hicks.  39 
Conn.  259.  In  this  case  the  court  intimated 
that  he  might  recover  upon  a  claim  for  work 
and  labor  done  and  services  rendered. 

So,  where  the  only  result  of  the  agent's  ef- 
forts to  find  a  purchaser  was  that  there  was  a 
radical  difference  in  the  language  used  In  the 
original  contracts  signed  by  the  parties  In  dup- 
licate, and  each  absolutely  refused  to  carry 
out  the  contract  except  according  to  the  literal 
terms  of  the  one  he  held,  and  it  was  almost  Im- 
possible to  reconcile  the  manifest  facts  of  the 
case  with  any  theory  other  than  bad  faith  some- 
where, it  was  held  that  the  broker  had  not  ren- 
dered such  services  as  produced  a  purchaser  or 
a  result  entitling  him  to  commissions.  Pierce 
V.  Truitt  (Pa.)  12  Atl.  661. 

And  the  court  refused  to  reverse  a  verdict 
given  against  the  broker  where  the  conflicting 
evidence  disclosed  the  fact  that  the  broker  pro* 
cured  a  purchaser  at  a  certain  price  per  acre, 
but  the  principal  refused  to  sell  at  that  price, 
and  claimed  that  the  land  was  worth  more. 
Stuart  V.  Stumph,  126  Ind.  680. 

And  the  broker  did  not  procure  a  purchaser 
where  he  delivered  the  contract  signed  by  his 
principal  to  the  purchaser,  but  before  the  latter 
signed  It  he  received  a  letter  from  the  princi- 
pal Impeaching  the  transaction  upon  the  ground 
of  objectionable  dealings  with  regard  to  the  com- 
mission, In  consequence  of  which  the  deal  fell 
through.     Smith  v.  Nicoll,  91  Hun,  173,  174. 

In  McCarthy  v.  Cavers.  66  Iowa,  842,  the 
broker's  claim  was  not  allowed  as  he  produced 
no  positive  acceptance  by  the  purchaser  found 
by  him  under  his  agreement  "to  consummate  the 
sale  to  persons  with  whom  he  was  then  negotiat- 
ing." by  a  given  date,  where  the  principal,  who 
had  another  offer  for  the  lands  at  substantlnllr 
the  same  price,  prepared  a  deed  leaving  the 
name  of  the  grantee  blank,  which  be  sent  to  an- 
other agent  with  instructions  to  present  It  to 
the  above-named  broker  after  a  given  date  and 
receive  the  money  If  he  effected  the  sale,  and 
the  broker  objected  to  the  deed  upon  the  ground 
that  the  grantee's  name  was  not  filled  in,  and 
the  acknowledgment  was  not  In  legal  form,  and 
declined  to  pay  the  money,  after  which  the  deed 
was  delivered  to  the  person  who  had  made  an 
offer  direct  to  the  principal. 

And  the  broker's  claim  was  refused  where  he 
did  not  claim  that  he  procured  a  purchaser  to 
take  the  land  at  the  price  or  on  the  terms  given, 
or  to  recover  on  that  ground,  but  for  inducing 
the  purchaser  to  enter  Into  negotiations  with 
the  principal,  which  resulted  In  a  sale  of  the 
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peated  decisions  to  admit  of  discussion.  A 
record  should  not  be  cumbered  with  &uch  fu- 
tile assignments  of  error. 

3.  The  defendant  claims  that  the  fact  that 
the  sale  was  made  by  the  defendant,  through 
ita  president,  to  Bishop,  and  the  fact  that  the 
^ezclusive  sale  of  the  property  was  not  given 
to  the  plaintiff,  were  improperly  omitted 
from  the  finding  of  the  court.  The  facts 
seem  to  be  substantially  included  in  the  find- 
ing; but,  however  that  may  be,  an  inspection 
of  the  evidence  certified  shows  that  they 
were  admitted  or  undisputed  facts,  end  we 
have  treated  them  as  included  in  the  f  nding. 
The  omission  of  such  facts  is  not  an  error 
that  affects  the  judgment,  unless,  by  cor- 
recting the  record,  and  including  them  in 
the  finding,  it  appears  that  the  court  erred 
In  its  ruling  on  some  question  of  law  mate- 
rial to  the  judgment.     The  correctness  of  the 


rulinn  of  the  court  below  is  not  affpcted  by 
including  these  facts  in  the  finding.  1'he  de- 
fendant further  claims  that  the  fact  that  the 
defendant,  through  its  president,  told  the 
plaintiff,  before  l3ie  property  was  sold,  that, 
if  the  defendant  was  compelled  to  sell  the 
property  for  $25,000,  no  broker's  commis- 
sions would  be  paid  by  the  defendant,  is  im- 
properly omitted  from  the  finding.  This 
fact  might  be  material  to  present  a  question 
of  law  raised  by  tjie  defendant  on  the  trial, 
and,  if  it  were  an  admitted  or  undisputed 
fact,  its  omission  would  be  an  error  which, 
if  material,  we  should  correct.  A.n  inspec- 
tion of  the  evidence  certified  does  not  sus- 
tain the  defendant's  claim.  If  we  were  to 
treat  this  fact  as  included  in  the  finding,  the 
defendant's  claim  of  law  could  not  be  sus- 
tained. After  a  broker  has  rendered  the 
services    which    make    him    the    procuring 


property,  while  his  contract  was  to  sell  the  land 
at  a  price  and  on  the  terms  designated,  and  not 
merely  to  furnish  a  customer  to  whom  the  prin- 
cipal might  sell  If  he  was  able  to  come  to  such 
an  agreement.  The  difference  between  what  he 
contracted  to  do  and  what  he  really  did  was 
very  apparent  and  material.  Blodgett  v.  Sioux 
City  &  St.  P.  R.  Co.  63  Iowa.  606,  600.  In  this 
case,  however,  the  court  stated  that  if  what  he 
did  was  accepted  by  the  principal  as  a  perform- 
ance of  his  undertalEing,  the  brolcer  would  clear- 
ly be  entitled  to  the  commissions  provided  for  in 
the  contract,  bat  there  would  be  no  such  accept- 
ance unless  the  principal  knew,  when  he  was 
negotiating  with  the  purchaser,  that  he  was 
•dealing  with  the  customer  produced  by  the  brok- 
er. 

Under  an  agreement  for  a  sale  at  a  specified 
price  with  an  understanding  that  the  principal 
may  withdraw  if  he  desires,  and  that  if  he  sells 
the  property  himself  and  the  broker  has  not 
worked  up  a  sale  the  latter  is  not  to  have  any 
commission,  and  that  if  the  principal  worlts  up 
a  purchaser  and  puts  it  in  the  broker's  hands 
then  he  Is  to  pay  him  half  commissions,  if  the 
broker  makes  no  sale  and  the  principal  with- 
draws the  property  from  his  hands  and  pays  his 
expenses  of  advertising,  on  which  the  broker  asks 
for  instructions  if  he  has  an  inquiry  as  to  price, 
to  which  the  principal  replies  that  if  he  finds  a 
person  willing  to  give  the  net  price  he  will  let 
It  go,  the  broker  Is  not  entitled  to  recover  upon 
a  sale  finally  made  by  the  principal  to  the  pur- 
chaser at  a  less  price.  Mallonee  v.  Young,  119 
N.  C.  549. 

And  the  claim  to  commissions  as  against  the 
original  owners  was  totally  denied  in  a  case 
where  the  exclusive  option  of  buying  or  selling 
the  property  on  or  before  a  certain  date  at  a 
given  price  was  given  to  a  party  who  In  turn 
gave  another  person  (the  plaintiff)  an  option  to 
purchase  on  or  before  such  date  at  a  higher 


to  be  Incomplete,  nebulous,  and  uncertain,  when 
the  principal  sold  the  property  to  another  and 
ended  the  relations  between  the  broker  and  him- 
self.    Gerdlng  v.  Haskln,  141  N.  Y.  514,  519. 

So,  evidence  that  the  principal's  agent  em- 
ployed a  broker  who  only  brought  the  subject  to 
the  notice  of  a  party  who  offered  a  certain  price, 
which  was  not  accepted ;  and  that,  after  other 
offers  made  to  the  principal  through  his  agent, 
the  matter  rested  for  a  year,  when  the  agent  ob- 
tained the  name  of  the  proposed  purchaser,  and 
interviewed  him,  when  another  broker  who  was 
authorized  to  find  a  purchaser  at  a  further  in- 
creased price  finally  succeeded  hi  effecting  the 
sale  to  such  purchaser, — is  not  sufficient  to  estab- 
lish the  plaintiff  broker  as  the  procuring  cause 
of  the  sale.     Johnson  v.  Liord,  85  App.  Div.  325. 

So,  evidence  that  the  sale  or  exchange  is  real- 
ly brought  about  by  the  principal  himself,  and 
that  but  for  his  exertions  It  would  probably  not 
have  been  effected,  does  not  establish  a  suffi- 
cient procuring  cause  in  the  broker,  even  though 
It  also  establishes  the  fact  that,  after  the  nego 
tiatlons  are  started  by  the  principal,  the  broker 
at  his  request  gives  him  advice  and  assistance 
In  conducting  the  same.  Campbell  v.  Vanstone, 
73  Mo.  App.  84.  87. 

Again,  testimony  of  a  mere  introduction  by 
the  broker  without  any  meeting  of  the  parties' 
minds  and  a  sale  two  months  or  more  thereafter 
with  no  further  acts  on  the  broker's  part, 
without  any  continued  negotiations  after  the 
Introduction  and  failure  of  the  parties  to  agree 
If  tending  to  disclose  a  cause  of  action  In  any 
event,  presents  but  a  scintilla  of  evidence  and  Is 
unavailing  against  a  motion  for  a  nonsuit. 
Baker  v.  Thomas.  12  Misc.  432,  Reversing  11 
Misc.  112. 

And  evidence  which  merely  shows  that  the 
broker  wrote  the  supposed  owner  of  the  princi- 
pal's property  that  he  had  property  to  ex- 
change :  and  such  letter  was  sent  to  the  plain- 


price,  and  agreed  to  give  him  a  certain  sum  If  he  I  tiff  broker,  who  forwarded  It  to  the  principal 


-did  so,  and  the  latter  person  paid  such  party  the 
last-mentioned  option,  and  also  performed  serv- 
ices for  him  in  procuring  purchasers  for  the 
land,  but  the  sales  were  not  completed  on  the 
day   upon  which   the  options   were  to   be   ful- 


with  a  suggestion  that  he  should  see  the  writer 
of  It,  which  he  did ;  and  through  an  arrange- 
ment with  him.  for  which  he  received  a  commis- 
sion, the  property  was  exchanged, — is  not  suffi- 
cient to  establish  the  broker's  claim  as  the  effi- 


filled.  in  consequence  of  which   the  land   was  ,  SJ?"*  R^^^^^^J*^?  cau^e  of  the  sale.     Hamilton  v. 
sold  by  the  original  owner  direct  to  the  pur- 
chasers.    Cummlngs   v.   Town  of  Lake   Realty 


Co.  86  Wis.  382. 

And  the  broker's  right  to  recover  as  a  pur- 
chaser on  the  ground  that  he  did  procure  a  syn- 
dicate to  whom  the  principal  did  not  sell  was  de- 


Glllender,  26  App.  Dlv.  156. 

II.  When  several  brokers  are  employed. 


The  owner  of  real  estate,  by  the  general  em- 
ployment of  a  real-estate  agent  or  broker  to  ef- 
fect a  sale,  does  not  thereby  preclude  himself 


Died  where  the  syndicate  was  not  full,  and  the  from  employlnsr  other  agents  for  the  same  pur- 
persons  who  were  to  make  the  purchase  were  not  pose,  or  from  effecting  a  sale  himself,  provided 
then  all  known  and  the  whole  matter  appeared  that  In  making  the  latter  sale  he  acts  in  good 
44  L.  R.  A.  22 
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cause  of  a  sale,  the  owner  cannot  escape  li- 
ability by  telling  the  broker  that  he  will  pay 
no  commission  if  he  decides  to  sell  at  a  cer- 
tain sum.  The  alleged  remark  of  Mr.  Ba- 
con, to  have  any  force,  must  have  i>ecMi  made 
prior  to  the  rendition  of  the  plaintiff's  serv- 
ices. This  does  not  appear.  The  law  is 
clear  that  a  broker  does  not  forfeit  his  com- 
mission because  the  owner  avails  himself  of 
the  services  rendered  to  sell  at  a  price  less 
than  that  limited  {Schlegal  v.  Allerton,  9U- 
pra)  ;  and  the  owner's  position  is  not  im- 
proved if  he  seeks  to  fortify  his  evas^ion  of 
liability  by  telling  the  broker,  after  the  ren- 
dition of  the  services,  that  he  will  pay  no 
commission  if  he  (the  o^vner)  sells  at  such 
price.  The  other  exceptions  to  the  finding 
do  not  call  for  special  notice. 
4.  The  claim   that  the  court  has  found  j 


material  facts  without  anv  evidence  to  sup- 
port such  finding  Is  baseless.    On  the  con- 
trary,  it  is  apparent  from  the  record — and- 
the  more  apparent  the  closer  the  rtv^rd  is 
studied — that  any  judge,  hearing  this  evi- 
dence,  weighing   the   conflicting  testimony, 
and  passing  on  the  credit  of  the  witnesses  as- 
they  appeared  upon  the  stand,  miorht  rea- 
sonably  reach   the   conclusion  of   the   trial 
court.     In  Thresher  v.  Dyer,  69  Conn.  404, 
408,  we  stated  the  lea;al  effect  of  roccnt  leg- 
islation,  since   consolidated    in   the   act    of 
1697  (Pub.  Acts  1897,  pp.  888-895),  relative 
to  procedure  on  appeals  to  this  court.     Tlie 
peculiar   construction   of   this   appeal    sug- 
gests the  advisability  of  a  more  particular 
statement.    A  finding  by  the  trial  judge  i-)- 
unnecessary,  when  the  record  of  the  court* 
including  the  judgment  file,  disclo-^es  the  al- 


faith.  Cook  v.  Forst,  116  Ala.  395;  Levy  v. 
Rothe,  17  Misc.  402 :  Chilton  v.  Butler,  1  E.  D. 
Smith,  150;  Goldsmith  v.  Cook.  39  N.  Y.  S.  R. 
57 ;  Dole  v.  Sherwood,  41  Minn.  535,  5  L.  R.  A. 
720 ;  Freedman  v.  Havemeyer,  37  App.  Div. 
518. 

In  such  cases  the  general  rule  is  that  the 
principal  Is  only  liable  for  compensation  to  the 
one  who  efifects  the  sale.  Sussdorff  v.  Schmidt, 
55  N.  y.  319,  321;  Ahern  v.  Baker,  34  Minn. 
98 ;  McGuire  v.  Carlson,  61  111.  App.  296,  297 ; 
Henderson  v.  Vincent,  84  Ala.  99;  Martin  v. 
Rilllngs,  2  N.  Y.  City  Ct.  Rep.  86. 

And  the  employment  of  more  than  one  broker 
Is  a  matter  of  the  princlpars  own  choosing, 
and,  until  he  revokes  the  authority  given,  each 
broker  has  the  right  to  find  purchasers,  and  earn 
his  commission.     Fox  v.  Rouse,  47  Mich.  558. 

And  if  two  or  more  brokers  are  employed 
there  is  no  Implied  contract  to  pay  more  than 
one  commission.  Whitcomb  v.  Bacon,  170 
Mass.  479. 

And  the  one  eifects  the  sale  who  brings  the 
minds  of  the  parties  to  meet.  Feldman  v. 
O'Brien.  23  Misc.  341,  344  ;  Smith  v.  McGovern, 
65  N.  Y.  575. 

So,  where  the  several  brokers  act  independ- 
ently and  with  knowledge  of  the  fact,  the  one 
who  first  completes  the  sale  is  entitled  to  the 
commissions.  Glascock  v.  Vanfleet,  100  Tenn. 
603  ;  Freedman  v.  Havemeyer,  37  App.  Dlv.  518. 

And  no  express  contract  to.  that  effect  is 
required  to  give  the  one  who  first  sells  that 
right.     TInsley  v.  Scott.  69  111.  App.  352.  355. 

The  right  of  the  broker  who  Is  the  efficient 
cause  of  the  sale  to  commissions  is  not  affected 
by  the  fact  that  such  broker  sells  to  one  whose 
attention  has  before  been  called  to  the  property 
by  another  broker.  McGuire  v.  Carlson,  61  111. 
App.   295.  297. 

In  Gibson's  Estate,  3  Pa.  Dlst.  R.  147,  148, 
It  is  said  that  as  between  several  brokers  the 
one  entitled  to  the  commissions  is  the  one  who 
Introduces  the  buyer  and  seller. 

So,  the  commissions  are  earned  by  the  broker 
whose  exertions  are  the  procuring  cause  of  the 
sale,  and  not  by  the  broker  who  first  consum- 
mates the  sale,  unless  there  Is  a  distinct  con- 
tract to  the  contrary.  Brennan  v.  Roach.  47 
Mo.  App.  290,  297  ;  Dreyer  v.  Raucb,  3  Daly, 
434,  439,  42  How.  Pr.  22,  29.  10  Abb.  Pr.  N.  S. 
843 ;  Wright  v.  Brown.  68  Mo.  App.  577  :  Brlggs 
V.  Rowe.  4  Keyes.  424  :  McGuire  v.  Carlson,  61 
111.  App.  255 ;  Martin  v.  Billings,  2  N.  Y.  City 
Ct.  Rep.  86. 

The  broker  who  Introduces  the  purchaser,  and 
who  is  Instrumental  In  finding  him.  Is  the  pro- 
curing cause.     Sherwood  v.  Kerfoot,  9  III.  App. 
553.  556. 
44  L.  R.  A. 


In  Brennan  v.  Roach.  47  Mo.  App.  290.  2$»7. 
It  is  said  that  after  one  broker  has  shaken  tli'' 
tree,  another  cannot  be  permitted  to  run  up  ani 
carry  off  the  fruit ;  and  If  the  owner  allows  th:.i 
to  be  done  he  is  responsible  to  the  first  agent. 

And  the  one  who  negotiates  a  contract  on 
his  prlncIpaPs  terms,  and  no  other,  Is  entitled  to 
commissions,  as  the  broker  entitled  must  be  the 
procuring  cause  of  the  contract  finally  made. 
Martin  v.  Rilllngs,  2  N.  Y.  City  Ct.  Rep.  86. 

And  a  broker  who  first  calls  the  attention  of 
the  purchaser  to  the  property,  and  negotiatPH 
with  him  for  a  sale.  Is  prima  facie  the  procuring 
cause  of  the  subsequent  sale,  unless  the  partiis 
In  good  faith  withdraw  from  the  negotiations 
and  abandon  the  proposed  purchase  and  sak*. 
prior  to  a  subsequent  renewal  of  negotiation** 
or  unless  the  party  sells  by  another  broker  In 
good  faith.  Hendricks  v.  Daniels,  46  N.  Y.  S. 
R.  384. 

In  Goldstein  v.  Walters,  15  Daly.  897.  tbe- 
court  stated  that  the  opinion  entertained  by 
some  of  the  justices  of  the  district  court,  that 
the  broker  who  first  brings  the  property  to  the- 
notlce  of  the  purchaser  Is  entitled  to  the  com- 
missions, even  though  the  broker  falls  to  obtain 
the  price  named  by  the  seller,  and  though  that 
price  is  afterwards  obtained  by  the  seller 
through  the  Independent  efforts  of  another  brok- 
er, was  erroneous. 

And  If  the  purchaser  produced  was  first   In 
negotiation  with  another  broker,   he  continues, 
to  sustain  that  relation  to  him  until  It  Is  ex- 
pressly broken  up,  or  the  matter  of  the  purchase- 
has  ceased  to  be  held  by  him  under  considera- 
tion.    TInsley  v.  Scott,  69  111.  App.  352, 

The  employer,  with  notice  of  the  pendency 
of  negotiations  with  one  broker,  cannot  escape 
liability  to  him  by  selling  to  the  customer 
through  another  broker,  even  though  be  first 
discbarges  the  former  broker,  unless  be  gtve» 
him  a  reasonable  time  to  effect  a  sale.  lhid.r 
Day  v.  Porter.  GO  111.  App.  386.  161  III.  23.5. 

And  a  broker  employed  to  sell  lands,  with 
notice  that  the  property  Is  also  In  the  hands  of 
other  brokers  on  the  same  terms,  though  noc 
thereby  authorized  to  execute  a  deed  or  to  receive 
the  price,  does  "sell"  the  land  in  the  sense  of 
such  employment  when  he  produces  a  par»v 
able,  willing,  and  ready  to  take  It  on  the  terms 
given,  If  no  other  such  purchaser  has  been  pi*e- 
viously  produced.  TInsley  v.  Scott,  69  IIU 
App.  352,  355, 

If,  however,  a  broker  Introduces  a  puroh.ns'^r 
who  declines  to  purchase  there  mu.st  be  soDLH^ 
period  of  time  at  which  the  principal  may  deal 
with  another  broker  who  may  himself  be  able  tf> 
sell  to  such  purchaser.  Mears  v.  Stone,  44  liL 
App.  444,  447. 
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leged  errors;  that  is,  it  is  unnecessary  when 
the  appeal  is  used  as  a  substitute  tor  the 
tormer  motion  in  error,  but  the  ultimate  and 
subordinate  facts  on  which  the  judgment  is 
founded  must,  on  request  of  counsel,  be 
stated  in  the  judgment.  When  the  appeal 
is  used  as  a  substitute  for  the  former  n.otion 
for  a  new  trial,  or  for  such  motion  as  well  as 
for  a  motion  in  error,  a  finding  by  the  trial 
judge  is  necessary,  and  may  serve  a  triple 
purpose:  First,  it  may  contain  a  statement 
of  the  facts  on  .vhich  the  judgment  is 
founded.  Strictly,  these  facts  should  ap- 
pear in  the  judgment,  as  when  the  appeal 
serves  the  purpose  only  of  a  motion  in  error ; 
but  the  practice  is  (authorized,  inferential- 
ly,  by  the  statute),  to  include  these  facts  in 
the  finding,  when  one  is  necessary.  Ko  er- 
ror can  be  assigned  in  respect  to  weighing 
the  evidence  from  which  these  conclusions 


are  drawn.  They  are  adjudicated  facts, 
which  this  coui't  cannot  retry.  Where  the 
ultimate  facts  are  mere  conclusions  from 
subordinate  facts  found  from  the  evidence, 
a  party  is  entitled  to  have  the  subordinate 
facts  stated ;  for  such  conclusions  may  be  re- 
viewable. But  these  subordinate  facta  must 
be  facts  found  from  the  evidence,  and  not  a 
mere  recital  of  the  testimony.  Second.  The 
finding  may  contain  a  statement  of  facta 
found  which  are  necessary  to  present  a  ques- 
tion  of  law,  and  the  question  of  law  must  be 
one  made  at  the  trial  and  decided  by  the 
judge.  Such  facts,  whether  affirmative  or 
negative,  are  adjudicated  facts,  which  this 
court  cannot  retry;  but  they  may  not  be  in- 
cluded in  the  statement  of  facts  on  which 
the  judgment  is  founded,  because  the  ques- 
tion of  law  which  made  them  material  has 
been  decided  adversely  by  the  judge.    It  is 


Where  each  broker  contributed  something 
from  which  the  result  could  have  been  reached, 
am  If  one  found  a  customer  who  otherwise  vould 
not  have  been  found,  but  who  refused  to  conclude 
the  bargain  through  his  agency,  and  another  suc- 
ceeded after  the  first  failed,  in  the  absence  of 
any  express  contract,  that  one  only  was  entitled 
to  commission  who  showed  that  his  services 
were  the  really  effective  means  of  bringing  about 
the  sale,  or  were  the  predominating  eflicient 
cause.     Whitcomb  v.  Bacon,  170  Mass.  479. 

In  the  above  case  the  court  said  that  although 
there  may  be  another  broker  whose  services  are 
equally  meritorious  and  essential  in  producing 
the  result,  yet  in  such  a  case  it  is  not  enough 
to  show  that  one  of  several  causes  stood  in  such 
a  relation  to  the  result  that  without  it  the  re- 
sult would  not  have  happened,  and  that  it  was 
one  cause  among  others  which  assisted  or  con- 
tributed in  producing  it,  as  it  is  necessary  to  dis- 
criminate what  the  causes  are,  and  to  ascertain 
which  was  the  particular  cause  which  could  be 
ealled  the  efficient  or  effective  one. 

If  one  broker  places  the  property  before  the 
purchaser,  and  opens  negotiations  with  him, 
and  at  his  Instance  with  the  principal,  and  the 
other  broker  merely  hears  incidentally  of  the 
negotiations,  and  urges  the  purchaser  to  close 
the  transaction,  the  second  broker  cannot  re- 
cover commissions  as  he  Is  not  :hc  procuring 
cause  of  the  sale.  Brlggs  v.  Rowe,  4  Keyes, 
424. 

And  If  the  broker  Is  the  procuring  or  proxi- 
mate cause  of  the  sale,  the  fact  that  the  final 
transfer  of  the  property  may  have  been  con- 
ducted by  another  broker  will  not  nifect  his 
right  to  commissions,  even  if  the  terms  of  the 
first  negotiations  may  have  been  varied.  "Wright 
V.  Brown,  68  Mo.  App.  577. 

Where  a  broker  Introduces  a  purchaser,  the 
point  of  time  at  which  the  principal  may  deal 
with  another  broker  is  when  such  purchaser  sur- 
renders his  position,  and  declines  to  have  any- 
thing further  to  do  with  the  matter.  Mears  v. 
Stone,  44  111.  App.  444,  447. 

If  the  property  is  openly  put  In  the  hands  of 
more  than  one  broker,  each  is  aware  that  he  is 
subject  to  the  arts  and  chances  of  competition, 
and  if  he  finds  a  person  who  is  likely  to  buy, 
and  quits  him  without  having  effected  a  sale,  he 
Is  aware  that  he  runs  tbe  risk  of  such  person 
falling  under  the  influence  of  his  competitors, 
and  that  in  such  case  he  may  lose  his  labor, 
since  such  Is  a  part  of  the  Inevitable  risk  of 
tbe  business  he  undertakes.  Scutt  v.  Lloyd,  10 
Colo.  401;  Treeland  v.  Vetterleln.  33  N.  J.  L. 
247. 

And  If  a  broker  who  has  procured 
44L.R.  A. 


a  purchaser  reports  his  offer  to  his  princi- 
pal without  identifying  the  person  from 
whom  It  comes,  he  cannot  recover  commis- 
sions In  case  of  a  subsequent  sale  through  an- 
other broker  at  the  same  price  to  the  same  par- 
chaser,  unless  it  appears  that  the  principal  knew 
these  facts,  or  that  notice  was  given  him  by  the 
broker  before  the  completion  of  the  contract, 
and  payment  of  commissions  to  the  second  brok- 
er. Tinges  v.  Moale,  25  Md.  480,  90  Am.  Dec. 
73,  76. 

A  broker  who  is  unsuccessful  In  effecting  a 
sale  does  not  become  entitled  to  a  commission 
upon  the  success  of  another  broker.  Ward  v. 
Fletcher,  124  Mass.  224 ;  Dowllng  v.  Morrill, 
165  Mass.  491. 

If  the  broker  does  not  have  the  exclusive 
sale  of  the  property,  and  before  the  deeds  are 
passed  another  broker  Intervenes  through  whom 
the  bargain  is  closed,  a  verdict  in  the  broker's 
favor  for  commissions  cannot  be  sustained,  un- 
less the  evidence  goes  further  than  merely  to 
Justify  a  finding  that  the  purchaser  was  one  to 
whose  attention  the  property  was  brought  by 
the  broker's  services.  Dowllng  v.  Morrill,  165 
Mass.  491;  Gillespie  v.  Wilder,  99  Mass.  170; 
Loud  V.  Hall,  106  Mass.  404,  407;  Ward  v. 
Fletcher,  124  Mass.  224. 

And  if  the  causal  connection  between  the  In- 
troducing broker  and  the  procurement  of  the 
sale  be  broken  off  the  first  broker  is  not  entitled 
to  any  commission.  Piatt  v.  Johr,  9  Ind.  App. 
58. 

So,  a  broker  will  not  be  entitled  to  commis- 
sions on  a  sale  made  by  another  broker  after  the 
termination  of  his  agency.  Green  v.  Wright, 
36  Mo.  App.  298. 

And  the  mere  fact  that  one  of  several  brok- 
ers may  have  called  the  purchaser's  attention 
to  tbe  property,  and  may  have  conferred  with 
him  upon  it,  and  furnished  Information  respect- 
ing the  same.  Is  not  sufllclent  to  make  him  the 
efficient  cause,— especially  where  he  has  not 
made  such  facts  known  to  his  principal  or  to 
the  other  brokers.  Glascock  v.  Vanfieet,  lOO 
Tenn.  603. 

Again,  the  mere  fact  that  a  broker  hazards  a 
prophecy  that  the  person  he  Is  trying  to  Induce 
to  buy  will  at  some  future  time  accede  to  his 
principal's  terms  cannot  aid  him  In  an  action 
against  his  principal  where  the  sale  Is  actually 
brought  about  by  another  broker.  Goldstein  v. 
Walters,  15  Daly.  397. 

Where  several  brokers  are  employed  they  are 
free  to  act  Independently  of  each  other,  and  the 
owner  cannot  interfere,  and  is  under  no  obliga- 
tion to  decide  between  their  confilcting  claims, 
but  only  to  remain  neutral  between  them,  and 
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for  the  purpose  of  securing  the  statement  in 
the  finding  of  such  facts  that  the  process 
provided  in  §§  9  and  10  of  the  act  of  1897  is 
chiefly  efficacious.  If  such  facts  are  omit- 
ted, the  appellant  may  file  exceptions  to  the 
finding,  and  have  the  evidence  relevant  to 
the  question  certified,  for  tlie  purpose  of 
making  it  appear  by  the  record  that  it  was 
an  admitted  or  undisputed  fact;  or,  if  this 
course  is  not  followed,  the  appellant  mav, 
under  §§11  and  12  of  the  act,  apply  to  this 
court  to  rectify  the  appeal.  But  in  cither 
case  it  must  appear  that  the  omitted  fact 
was  an  admitted  or  undisputed  fact,  and 
that  its  statement  in  the  finding  is  necessary 
to  properly  present  a  question  of  law  decided 
adversely  to  the  appellant.  If  it  so  appear, 
then  the  finding  ^ili  be  corrected  by  treating 


it  as  containing  the  fact,  and  the  ouestion  of 
law  will  be  considered  in  view  of  the  correct- 
ed finding.  This  process  is  well  adapted  to 
prevent  the  omission  from  the  finding  of  ma- 
terial facts  found  by  the  trial  court,  but  it  is 
an  abuse  to  use  the  -process  for  the  mere 
purpose  of  asking  the  statement  of  a  fact  in 
the  language  of  tJie  counsel,  rather  than  of 
the  judge,  or  of  loading  the  record  with  in- 
significant facts.  Third.  The  finding  may 
contain  a  recital  of  what  actually  took  place 
at  the  trial,  for  the  purpose  of  presenting 
for  review  rulings  of  the  trial  court  upon 
questions  of  evidence,  or  other  rulings  not 
directly  affecting  the  judgment.  Such  re- 
cital is  made  from  the  notes  of  the  judge, 
which  were  formerly  the  only  authentic 
source  from  which  such  facts  could  be  made 


between  them  and  the  purchaser.     Glascock  v. 
Vanfleet,  100  Tenn.  603. 

And  the  principal  performs  his  duty  when  he 
remains  neutral  between  them,  and  he  has  a 
right  to  sell  to  a  purchaser  produced  by  any  of 
them  without  deciding  which  of  them  was  the 
primary  cause  of  the  purchase.  Vreeland  ▼. 
Vetterlein,  33  N.  J.  L.  247,  24  ;  Farrar  v.  Brodt. 
86  111.  App.  617. 

And  In  such  cases  he  may  immediately  con- 
vey to  the  purchaser  brought  to  him  by  one  of 
such  brokers  and  pay  the  broker  without  any 
Inquiry  as  to  whether  one  of  the  other  brokers 
may  or  may  not  have  had  something  to  do  In 
eflTectlng  the  sale.  Eggleston  v.  Austin,  27  Kan. 
245,  247 ;  McGuire  v.  Carlson,  61  111.  App.  295. 

So,  under  an  agreement  to  pay  a  commission 
to  the  one  actually  making  the  sale,  the  princi- 
pal's duty  is  discharged  when  he  pays  the  com- 
missions to  the  one  who  actually  closes  the  sale. 
Daniel  v.  Columbia  Heights  Land  Co.  9  App.  D. 
C.  483. 

Yet  an  Instruction  to  the  Jury  to  the  effect 
that  the  entire  duty  of  the  seller  is  performed 
by  remaining  neutral,  and  that  he  had  a  right 
to  make  the  sale  to  a  buyer  produced  by  either 
or  any  of  them  without  being  called  upon  to  de- 
cide which  of  them  is  the  primary  cause  of  the 
purchase,  although  good  law  In  the  majority  of 
cases,  cannot  be  taken  as  the  law  applicable  to 
all  cases,  and  therefore  a  refusal  of  the  court 
to  80  Instruct  the  Jury  in  particular  cases  may 
not  be  error.  Eggleston  v.  Austin,  27  Kan.  245, 
247.  In  this  case  the  broker  claimed  to  be  the 
first  person  to  bring  the  parties  together,  and  to 
have  procured  the  assistance  of  a  friend  of  the 
purchasers  in  making  the  sale  with  the  princi- 
pal's knowledge,  and  also  to  have  given  him  no- 
tice before  the  papers  were  executed  that  he 
claimed  to  be  the  person  who  effected  the  sale, 
and  that  he  was  the  primary,  efficient,  and  pro- 
curing cause  of  the  sale,  but  that  the  principal, 
after  stating  he  would  ascertain  who  made  the 
sale  before  he  paid  commissions,  immediately 
afterwards  paid  the  other  broker. 

If  nothing  is  said  as  to  the  time  within  which 
the  sale  Is  to  be  made,  and  a  reasonable  time  has 
elapsed,  the  principal  may  effect  a  sale  through 
one  of  such  brokers  without  incurring  liability 
to  the  others,  where  good  faith  exists,  and  they 
have  not  succeeded  in  procuring  a  purchaser. 
Feldman  v.  O'Brien,  23  Misc.  341,  344. 

Upon  the  question  of  time  of  performance  of 
broker's  contract,  see  note  to  Lunney  v.  Healey 
<Neb.)  —  L.  B.  A.  — . 

And  in  such  a  case  the  principal  Is  not  bound 
to  investigate  the  respective  claims  of  each 
agent,  and  to  decide  between  them  at  his  peril. 
Daniel  v.  Columbia  Heights  Land  Co.  9  App.  D. 
C.  483. 
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Where  each  broker  claims  commissions,  the 
principal  may  compel  them  to  Interplead,  and 
In  such  a  case  he  should  pay  the  money  Into 
court,  and  leave  the  brokers  to  try  the  question 
as  to  who  was  the  procuring  cause  between 
themselves.  Dreyer  v.  Ranch,  42  How.  Pr.  22. 
29. 

But  the  Illinois  courts  hold  that  the  principBl 
must  make  his  defense  at  law,  and  cannot  com- 
pel them  to  interplead.  Sachsel  v.  Farrar,  35 
111.  App.  277. 

It  Is  competent  for  the  principal  to  adduce 
evidence  showing  that  the  sale  was  brought 
about,  and  a  purchaser  procured,  through  an- 
other agent  Newton  v.  Ritchie,  75  Iowa,  01, 
93. 

But  evidence  which  shows  that  the  principal 
had  employed  several  agents  for  the  sale  of  the 
property,  and  what  he  agreed  to  pay  them  for 
finding  a  purchaser,  is  wrongly  admitted,  where 
such  agents  are  not  concerned  in  what  has  been 
done,  as  the  compensation  agreed  to  be  paid 
them  is  wholly  Immaterial.  €roin  v.  Hess,  102 
Iowa,  140,  148. 

The  fact  that  one  broker  has  notice  of  a 
change  of  purpose  In  the  principal  will  not  af- 
fect the  other,  and  a  broker  will  not  be  charge- 
able with  notice  by  reason  of  the  principal's 
Improving  the  property  In  a  manner  inconsistent 
with  a  design  to  sell,  where  the  agency 
has  not  been  revoked,  as  such  an  act  does  not 
of  itself  revoke  the  agency.  Lloyd  v.  Matthews, 
51  N.  Y.  124. 

But  by  consenting  to  his  principal's  proposal 
to  put  the  property  In  the  hands  of  another 
agent  also  at  the  same  prices,  the  commission  to 
go  to  whoever  sells,  the  broker  incurs  a  risk  of 
competition,  and  the  chance  of  losing  the  com- 
mission, even  after  the  trouble  and  expense  of 
advertising  has  been  Incurred  by  him,  no  matter 
what  his  previous  understanding  may  have  been. 
Daniel  v.  Columbia  Heights  Land  Co.  9  App.  D. 
C.  483. 

In  a  case  where  the  purchaser  first  called  up- 
on the  plaintiff  to  Inquire  after  another  estate, 
and  the  plaintiff  called  his  attention  to  his 
principal's  estate,  of  which  the  purchaser  took 
particulars  but  finally  negotiated  the  sale 
through  the  other  agent,  the  question  whether 
the  plaintiff  found  the  purchaser  was  held  to  be 
one  for  the  Jury,  who  were  not  bound  to  give 
him  the  full  amount  of  the  commissions,  though 
the  fact  that  commissions  were  usually  paid 
was  some  evidence  to  guide  them  in  their  deci- 
sion.    Murray  v.  Currie,  7  Car.  &  P.  584. 

And  the  court  refused  to  disturb  the  verdict 
of  the  Jury  denying  commissions  where  each 
broker  had  negotiations  with  the  person  who 
purchased,  and  the  terms  first  offered  through 
the  plaintiff  broker  were  not  accepted,  and  there 
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to  appear,  but  now  the  notes  of  the  official 
stenographer  furnish  another  authentic 
source.  And,  if  necessary,  under  the  provi- 
sions of  §§  11  and  12  of  the  act,  such  notes 
may  be  made  to  appear  in  the  finding,  so 
that  this  court  may  review  the  rulings  com- 
plained of,  in  connection  with  the  state  of 
facts  existing  at  the  trial  as  shown  by  the 
recital  of  the  judge,  read  in  the  light  of  the 
certified  evidence.  The  addition  of  lone;  ex- 
tracts from  the  stenographer's  notes  is,  how- 
ever, rarely  necessary.  A  brief  statement 
by  the  judge  is  clearer,  and  usually  suffi- 
cient. 

The  process  authorized  by  the  statute  is  in- 
tended primarily  to  facilitate  the  fullest  pos- 
sible exercise  of  jurisdiction  by  this  court 
in  correcting  errors  in  law,  and  we  have 
given  the  statute  a  very  broad  construction 


to  give  eflFect  to  this  purpose.  If  an  appeal 
is  properly  prepared  by  the  appellant,  it  is 
difficult,  if  not  impossible,  for  a  trial  court 
to  so  frame  a  finding  that  this  court  cannot 
get  at  the  substantial  errors  in  law  involved. 
So  far,  however,  as  the  language  of  the  stat- 
ute may  imply  a  determination  by  this 
court,  upon  the  evidence  certified,  of  facts 
lawfully  adjudicated  by  the  trial  court,  it 
was  decided  in  Atwater  v.  Morning  Neto8 
Co.  67  Conn.  504,  and  in  subsequent  cases^ 
that  we  are  prevented  from  giving  it  effect 
by  the  paramount  authority  of  the  Consti- 
tution. 

There  is  no  error  in  the  judgment  of  the 
Superior  Court. 

The  other  Judges  concur. 


was  an  entire  abandonment  of  the  idea  of  in- 
vestment until  the  negotiations  were  renewed 
by  the  instrumentality  of  the  other  broker,  who 
sold  the  property  on  the  same  terms  as  original- 
ly offered,  with  a  modification  on  account  of  a 
certain  lease,  as  the  question  involved  was  prop- 
erly Isubmitted  to  the  Jury.  Livezy  v.  Miller, 
61  Md.  336,  343. 

And  where  a  broker  who  obtains  two  dif- 
ferent offers,  both  of  which  are  rejected  by  the 
principal,  suspends  his  efforts,  and  another 
broker,  in  Ignorance  that  the  first  broker  has 
treated  with  such  party,  procures  from  him  an- 
other and  different  offer,  which  Is  accepted  by 
the  principal,  instructions  to  the  jury  which  do 
not  sufficiently  point  out  the  difference  between 
two  offers,  and  which  are  calculated  to  mislead 
them  so  as  to  cause  them  to  find  for  the  broker, 
are  erroneous.  Dowling  v.  Mori^ill,  165  Mass. 
491. 

But  the  mere  fact  that  the  sale  is  concluded 
by  another  broker  to  whom  the  principal  has 
paid  a  commission  will  not  affect  the  first 
broker's  right  to  commissions  where  he  has  in- 
troduced a  purchaser,  and  tbe  negotiations  of 
the  sale  have  continued  with  such  purchaser 
until  the  sale  Is  consummated ;  or  If  the  nego- 
tiations are  renewed  by  the  broker  at  the  in- 
stance of  the  principal,  and  the  sale  is  consum- 
mated by  the  parties  through  mother  broker, 
the  first  broker  will  still  be  entitled  to  recover. 
Peckham  v.  Ashhurst,  18  R.  I.  376. 

And  the  broker  who  snters  Into  a  written 
contract  with,  and  receives  part  payment  of  the 
purchase  price  from,  a  party  financially  respon- 
sible. Is  entitled  to  compensation  for  making 
the  sale  notwithstanding  another  broker  may 
have  procured  a  conveyance  from  the  owner  In 
compliance  with  a  verbal  agreement  made  by 
such  owner  with  the  grantee  named  In  such  con- 
veyance. Stewart  v.  Woodward  (Kan.  App.)  53 
Pac.  148. 

A  broker  who  introduced  an  Intending  pur- 
chaser without  inducing  him  to  do  anything  at 
that  time  more  than  to  view  the  premises,  and 
later  brought  the  parties  together  again  and  ef- 
fected a  sale  upon  the  terms  previously  declined, 
can  recover  commissions  as  against  another 
broker,  who,  in  the  interval,  had  brought  the 
same  parties  together,  with  no  result  except  an 
offer  that  was  refused.  Ludlow  v.  Carman,  2 
Hilt  107.  112. 

A  writing  which  places  property  In  the  brok- 
er's hands  for  a  period  of  three  months,  and  un- 
til withdrawn  by  written  notice,  at  a  certain  price, 
the  broker's  commission  or  compensation  to  be  the 
amount  obtained  over  and  above  such  price,  and 
5  per  cent  commissions  If  the  property  Is  sold 
by  the  brokers,  and  one  third  of  the  above  com- 
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pensation  In  case  the  property  Is  sold  or  ex- 
changed in  the  meantime  without  their  agency. 
Is  sufficient  to  establish  the  liability  for  the  one- 
third  compensation  upon  a  sale  made  within 
such  period  of  three  months  by  another  broker. 
Long  V.  Herr,  10  Colo.  380. 

Where  the  evidence  justifies  the  finding  that 
the  first  broker's  services  are  the  efficient  or 
effective  means  of  bringing  about  the  actual 
sale,  and  that  his  work  has  in  fact  caused  the 
purchaser  to  buy.  he  has  in  fact  procured  a  cus- 
tomer to  purchase  the  estate.  Dowling  v.  Mor- 
rill, 165  Mass.  491;  Gleason  v.  Nelson,  162 
Mass.  245. 

And  where  a  broker  has  started  negotiations 
between  the  parties,  which  have  continued  with- 
out interruption,  the  mere  fact  that  the  prop- 
erty is  placed  in  the  hands  of  other  brokers,  who 
p^t  a  bill  upon  the  premises,  and  with  whom, 
as  well  as  with  the  principal  himself,  subsequent 
negotiations  are  continued,  is  not  sufficient 
ground  for  the  court  to  infer  a  revocation  of 
the  employment  of  the  first  broker  so  as  to  bar 
his  right  to  commission,  where  it  does  not  ap- 
pear to  have  been  at  any  time  between  the  in- 
ception of  the  negotiations  and  the  final  consum- 
mation of  the  sale,  when  the  negotiations  were- 
broken  off.  Gibson's  Estate,  3  Pa.  Dist.  R.  147,. 
148. 

Brokers  recovered  their  commissions  upon  a 
sale  made  by  the  principal  through  another 
broker  where  about  the  day  of  the  expiration  of 
the  time  named  in  their  contract  the  principal- 
requested  them  to  write  a  purchaser  who  had 
declined  to  purchase  at  the  price  named,  offering: 
to  take  less,  and  upon  their  request  for  another 
contract  the  principal  stated  that  he  had  one,, 
and  that  if  the  purchasers  wanted  to  come  down 
and  trade  with  him  the  brokers  could  stand 
aside  and  he  could  make  the  trade  and  pay  their 
commissions,  no  matter  who  made  the  sale  or 
at  what  price.  Holland  v.  Howard,  105  Ala. 
538. 

Under  conditions  which  showed  that  the  pur- 
chaser was  not  quite  satisfied  with  the  terms 
of  the  contract  he  had  entered  into,  and  stated 
to  the  broker  that  he  could  take  it  that  he 
wished  "to  back  out"  of  the  contract  If  he  liked, 
and  another  agent  of  the  principal  drew  up  a 
second  contract  so  modified  as  to  conform  to 
his  wishes,  which  the  principal  agreed  to  and 
which  was  accepted  and  executed,  the  first 
broker  was  held  to  be  the  procuring  cause 
of  the  sale.  Wright  v.  Brown,  68  Mo.  App. 
577. 

And  where  one  of  several  agents  found  a  pur- 
chaser and  negotiated  with  him  to  sell  at  a  cer- 
tain price,  on  terms  different  from  those  speci- 
fied in  the  authority  to  sell,  and  when  the  sale 
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was  about  to  be  consummated,  another  agent 
with  full  knowledge  of  such  negotiations  sold 
the  property  for  a  less  price  to  the  same  person 
on  the  same  terms  as  to  cash  down,  and  time 
for  deferred  payment,  while  the  owner  was  Igno- 
rant of  the  negotiations  with  the  first  broker, 
but  ratified  the  second  sale  on  the  terms  pro- 
posed by  the  first,  the  first  was  held  the  procur- 
ing cause  of  the  sale.  Reynolds  ▼.  Tompkins, 
23  W.  Va.  229,  235. 

And  where  there  was  a  special  agency  and  the 
first  agent  effected  a  sale  which  was  consum- 
mated by  a  conveyance,  and  the  second  agent 
subsequently  contracted  to  sell  without  notice 
of  the  prerlous  sale,  as  the  agency  was  special 
and  there  was  nothing  to  show  that  the  princi- 
pal would  be  estopped  from  setting  up  a  revoca- 
tion of  the  agency  prior  to  the  sale  by  the  sec- 
ond broker,  the  first  broker  recovered  his  com- 
missions, since  a  revocation  may  be  shown  by 
the  death  of  the  principal,  the  destruction  of 
the  subject-matter,  or  the  determination  of  his 
estate  by  a  sale,  as  well  as  by  express  notice. 
Ahern  v.  Baker,  34  Minn.  98. 

So,  the  court  refused  to  dismiss  the  first 
broker's  claim  where  he  showed  the  property 
to  one  who  at  the  time  would  only  pay  a  much 
smaller  amount  as  the  difference  on  an  ex- 
change, which  sum  the  principal  refused,  and 
such  party  told  another  broker  that  he  would 
increase  his  offer,  on  which  the  latter  broker 
effected  an  exchange  and  got  a  commission  from 
both  parties,  the  principal  knowing  at  the  time 
that  the  first  broker  claimed  it,  as  the  evidence 
was  sufficient  to  go  to  the  Jury  upon  the  ques- 
tion whether  the  plaintiff  was  the  procuring 
cause  of  the  exchange.  Smith  v.  McGovern,  65 
N.  Y.  674,  575. 

And  the  plaintiff  broker  recovered  as  the  pro- 
curing cause  where  the  purchasers  were  his  cus- 
tomers and  their  full  acceptance  of  the  offer 
was  merely  delayed  for  a  time  to  hear  from  a 
partner,  but  the  bargain  was  immediately  closed 
on  hearing  from  him,  although  before  full  ac- 
ceptance the  principal  intimated  that  unless 
they  sold  by  a  given  date  the  field  would  be 
•open  to  anyone  to  sell,  and  the  deal  was  closed 
at  the  office  of  another  broker,  to  which  the 
partner  went  in  order  to  find  the  principal,  be- 
cause the  first  broker  was  out  of  town.  Jenks 
V.  Nobles,  42  111.  App.  33. 

In  Atwater  v.  Wilson,  13  Misc.  117,  119,  Af- 
firming 10  Misc.  777,  the  broker  was  held  to  be 
the  procuring  cause  of  the  sale  where  he  first 
called  the  attention  of  the  purchaser  to  the 
property,  and  for  many  months  continued  the 
negotiations,  although  the  sale  was  finally 
closed  by  another  broker  whom  the  purchaser 
had  asked  to  buy  upon  a  promise  of  a  certain 
amount,  while  the  principal  knew  that  the  pur- 
chaser was  the  party  introduced  to  him  by  the 
first  broker. 

The  above  case  is  distinguishable  from  that 
of  Sibbald  v.  Bethlehem  Iron  Co.  83  N.  Y.  382, 
22  Am.  Rep.  441,  as  In  the  latter  case  the  brok- 
er's agency  was  terminated  by  the  principal  in 
good  faith,  and  for  a  good  cause,  while  here 
there  was  no  evidence  of  a  termination. 

So,  a  broker  recovered  a  verdict  where  he  re- 
ferred his  principals  to  certain  houses  and  lots, 
and  gave  them  the  names  of  the  owner  and  his 
agent  under  their  promise  that  If  they  exchanged 
for  them  they  would  pay  him  a  commission, 
but  they,  ignoring  him.  conducted  their  own 
negotiations  for  the  exchange.  Gillen  v.  Wise, 
14  Daly.  480. 

And  the  first  broker  recovered  as  the  procur- 
ing cause  of  the  sale,  where  it  appeared  that  the 
purchase  made  by  another  broker  was  really 
made  on  behalf  of  the  person  whose  attention 
was  first  called  to  the  property  by  the  first 
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broker,  and  that  the  principal  objected  to  th« 
conveyance  to  him  and  suggested  that  commis- 
sions might  be  claimed  by  the  first  broker,  but 
was  assured  that  no  such  claims  would  be  made. 
Winans  v.  Jaques,  10  Daly,  487. 

And  where  the  evidence  showed  that  the  brok- 
er brought  the  property  and  its  price  to  the  at- 
tention of  the  purchaser,  and  had  several  inter- 
views with  his  agent  in  which  prices  were  dis- 
cussed, but.  In  consequence  of  what  the  broker 
said  to  the  agent,  the  latter  was  not  willing  to 
negotiate  through  him,  and  upon  his  suggestion 
another  broker  was  employed  by  the  principal 
and  the  sale  was  closed  with  the  purchaser,  the 
court  held  that  It  could  not  be  said  that  the 
evidence  did  not  Justify  a  finding  that  the  pur- 
chasers had  determined  to  buy  when  the  agent 
went  to  the  second  broker,  and  that  the  services 
rendered  by  the  first  broker  up  to  that  time  did 
not  In  fact  procure  the  purchaser.  Dowling 
V.  Morrill.  165  Mass.  491. 

Evidence  which  tends  to  show  that  another 
broker  did  some  work  in  effecting  a  trade  with 
the  purchaser,  and  that  the  contract  made  with 
the  purchaser  was  the  result  in  whole  or  in 
part  of  services  rendered  by  him,  and  that  he 
was  authorized  to  act  for  the  principal  in  ef- 
fecting the  sale,  may  be  admitted  in  an  action 
by  a  broker  to  recover  commissions.  Goln  v. 
Hess,  102  Iowa,  140,  143. 

In  the  following  cases  the  commission  or  com- 
pensation was  not  allowed  the  first  broker  en- 
gaged by  the  principal  as  he  was  not  considered 
the  procuring  or  efficient  cause  of  the  sale  ef- 
fected. 

A  broker  employed  to  sell  real  estate  at  a 
given  price  was  refused  commissions  where  he 
produced  a  purchaser  to  whom  the  property  was 
afterwards  sold  by  another  agent  at  a  lower 
price,  since  he  was  only  entitled  to  compensa- 
tion if  such  purchaser  was  accepted  by  his  prin- 
cipal at  his  hands,  and  when  the  principal  has 
availed  himself  of  his  services.  Wolff  v.  Ros- 
enberg, 67  Mo.  App.  403. 

When  property  is  put  into  the  hands  of  two 
independent  brokers,  the  fact  that  one  of  them 
by  advertising  finds  a  purchaser,  and  induces 
him  to  purchase  by  seeing  him,  and  holding  in- 
terviews with  him,  will  not  entitle  him  to  com- 
missions, if  the  sale  is  actually  closed  by  the 
other  broker.  Daniel  v.  Columbia  Heights  Land 
Co.  9  App.  D.  C.  483. 

And  if  there  is  no  agreement  between  the 
buyer  and  the  seller  introduced  through  a  brok- 
er, and  no  mutual  assent  to  the  terms,  but  the 
sale  is  finally  brought  about  after  the  comple- 
tion of  negotiations  through  another  broker, 
the  former's  right  to  commissions  will  be  de- 
nied. Baker  v.  Thomas,  12  Misc.  432,  433.  Re- 
versing 11  Misc.  112. 

So,  if  the  principal  refuses  to  take  the  offer 
of  the  purchaser  procured  by  a  broker  unless 
the  latter  will  take  less  commissions,  and  the 
matter  thereby  terminates,  the  broker  cannot 
recover  as  the  procuring  cause  of  a  sale  which 
is  made  by  another  broker.  Powell  v.  Lamb. 
1  N.  Y.  Supp.  431,  432. 

And  where  all  that  a  broker  did  was  to  call 
the  attention  of  a  purchaser  to  the  property 
without  any  agreement  resulting  from  what  he 
did,  but  the  negotiations  fell  through,  and  some 
time  afterwards  another  broker,  without  any 
knowledge  of  the  former's  efforts,  sold  the  prop- 
erty to  the  same  purchaser.  It  was  held  that  the 
first  broker  was  not  entitled  to  commissions  as 
the  procuring  cause  of  the  sale.  Dreyer  v. 
Ranch.  42  How.  Pr.  22,  29,  3  Daly.  434.  439,  10 
Abb.  Pr.  N.  S.  843. 

And  if  the  negotiations  he  has  set  on  foot 
are  completely  broken  off  by  disagreement  as  to 
the  orlce.  and  the  property  is  afterwards  sold 
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<o  the  same  party  by  another  broker  on  the  same 
terms  as  originally  offered,  except  a  modifica- 
tion somewhat  less  farorable  to  the  owner,  the 
first  broker  is  not  entitled  to  commissions  as 
the  procuring  canse.  Armes  ▼.  Cameron,  8 
Alackey.  430.  436. 

And  this  is  especially  so  where  there  is  no 
-eridence  that  he  induced  such  purchaser  to 
-change  his  mind.  Blears  v.  Stone.  44  III.  App. 
-444 ;  £arp  v.  Cnmmins,  54  Pa.  894,  93  Am.  Dec. 
T18 ;  Chandler  v.  Sutton,  5  Daly,  112 ;  Wylle  t. 
Ifarliie  Nat.  Bank,  61  N.  Y.  415 ;  Lipe  ▼.  Lude< 
^Ick.  14  111.  App.  872 ;  Slevers  ▼.  Griffin,  14  111. 
App.  63 :  Davis  ▼.  Oassette,  80  III.  App.  41,  45. 

So,  where  the  proposed  purchaser  Introduced 
by  the  broker,  who  had  refused  the  property, 
^s1lb•equently  mentioned  it  to  the  real  purchaser, 
and  the  latter  sale  was  completed  by  another 
1>roker,  the  first  broker  was  not  allowed  commis- 
alOBs.     Thuner  ▼.  Kanter,  102  Mich.  59. 

And  where  the  contract  with  such  first  agent 
baa  terminated  before  the  employment  of  the 
plaintiff  broker,  and  the  efforts  of  the  first  brok- 
•er  are  unsuccessful  In  effecting  a  sale  to  the  pur- 
chaser, the  mere  fact  that  another  agent  has 
been  employed  by  the  principal  is  not  material. 
Stlnde  ▼.  Blesch,  42  Mo.  App.  578. 

So,  if  the  agency  has  been  revoked  before  the 
t>roker  becomes  entitled  to  his  commissions,  and 
the  property  is  placed  in  the  hands  of  another 
broker  who  employs  the  first  broker  to  assist 
blm  in  the  sale,  the  principal  is  not  liable  for 
commissions  to  the  latter.  Schwartze  ▼.  Year- 
ly, 31  Md.  270,  276. 

And  If  a  broker  Introduces  another  broker  to 
the  principal  as  a  customer,  and  the  negotia- 
tions between  them  are  unsuccessful,  and  after- 
wards the  principal  in  good  faith  employs  the 
latter  to  procure  a  purchaser,  and  he  does  so, 
and  la  the  proximate,  efficient,  and  procuring 
•cause  of  the  sale  and  exchange  of  the  property, 
he  is  entitled  to  the  commission  rather  than 
the  broker  originally  employed,  who  introduced 
blm  to  the  principal.  Latshaw  ▼.  Moore,  53 
Kan.  234. 

In  Davis  v.  Oassette,  80  III.  App.  41,  45.  the 
•court  refused  the  broker's  commissions  as  If 
was  shown  that  a  year  before  the  trade  was 
made  the  purchaser  had  absolutely  declined  to 
have  anything  to  do  with  the  property  on  the 
terms  upon  which  the  broker  was  authorized 
to  offer  it,  and  no  negotiations  of  any  kind  be- 
tween the  principal  and  the  purchaser  resulted 
from  the  meeting  brought  about  by  the  broker, 
bat  the  exchange  subsequently  made  was  brought 
about  by  another  broker  on  a  proposition  to 
trade,  not  to  sell,  the  property.  In  this  case, 
however,  the  court  intimated  that  if  the  princi- 
pal put  the  property  Into  the  hands  of  other 
brokers  when  he  had  given  it  to  one  under  an 
agreement  that  he  should  have  the  exclusive 
agency  a  question  as  to  whether  he  could  es- 
cape liability  for  commissions  under  such  cir- 
-cumstances  might  arise. 

If  a  broker,  who  has  the  exclusive  agency  up 
to  a  given  date,  merely  approaches  an  Intending 
purchaser  without  doing  anything  definite,  and 
after  such  date  a  mere  conditional  offer  never 
complied  with  is  made  by  such  purchaser,  and 
later  the  property  is  sold  through  another  brok- 
er without  the  assistance  or  help  of  the  first 
broker,  and  the  principal  remains  perfectly  neu- 
tral between  them,  a  verdict  denying  the  brok- 
er's right  to  commissions  will  not  be  interfered 
with.     Farrar  v.  Brodt,  85  111.  App.  617. 

And  where  there  was  a  special  contract 
-whereby.  In  consideration  of  special  efforts,  the 
broker  was  to  have  a  certain  percentage  in 
caae  the  sale  was  made  by  either  of  them,  and 
a  less  percentage  in  case  the  sale  was  effected 
iby  another  broker,  the  broker's  claim  for  com- 
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missions  was  refused,  upon  a  sale  made  by  an- 
other broker  which  appeared  to  be  the  eventual 
acceptance  by  the  principal  of  a  standing  offer 
made  through  the  second  broker  some  months 
previous  to  the  making  of  the  special  contract. 
Powell  V.  Anderson,  15  Daly,  219. 

So,  a  broker  was  refused  commissions  upon  a 
sale  by  a  second  broker  engaged  by  his  princi- 
pal with  notice  to  the  former  wiiere  he  merely 
brought  the  purchaser  in  view  of  the  hous?, 
and,  seeing  that  he  was  pleased  with  it,  looked 
up  the  owner  and  procured  the  privilege  of  sell- 
ing it  on  certain  net  terms,  which  he  never  car- 
ried out.  without  any  ni;reement  about  i*ommis- 
sions,  or  anything  over  an<1  alv)ve  the  net 
amount  mentioned  by  the  principal.  Crowley 
v.  Somervllle,  70  Mo.  App.  376,  379. 

Where,  at  the  instigation  of  a  real-estate 
broker,  the  principal's  son  telegraphed  his  fath- 
er for  the  lowest  price,  and  such  telegram  was 
answered,  but  no  sale  was  effected  by  the  brok- 
er to  the  purchaser  he  had  In  view  at  the  time 
owing  to  encumbrances  upon  the  property,  and 
this  was  all  that  the  broker  did.  commissions 
were  refused  him  upon  a  sale,  after  the  removal 
of  the  encumbrances,  through  another  broker. 
Chandler  v.  Sutton,  5  Daly,  112. 

So.  the  broker  was  not  the  procuring  cause 
where  neither  his  efforts  nor  his  Influence  con- 
tinued until  the  date  of  the  sale  made  by  an- 
other broker  to  a  purchaser  originally  found  by 
him.  Randrup  v.  Schroeder,  21  Misc.  54.  22 
Misc.  865. 

So,  where  the  broker  found  and  -introduced 
a  person,  who  at  the  time  was  not  ready  and 
willing  to  buy,  and  did  not  offer  to  do  so  until 
he  was  again  introduced  to  the  principal  by  an- 
other broker,  through  whose  efforts,  some  five  or 
six  weeks  afterwards,  he  became  the  purchaser, 
the  claim  of  the  first  broker  for  commissions 
was  disallowed  as  he  was  not  the  efficient  agent 
or  procuring  cause  of  the  sale.  Piatt  v.  Johr, 
9  Ind.  App.  58. 

In  Walton  v.  New  Orleans,  J.  ft  G.  N.  R.  Co. 
28  La.  Ann.  398,  the  broker's  claim  for  making 
a  sale  was  disallowed  when  other  brokers  nego- 
tiated the  sale,  although  the  former  claimed 
that  the  matter  was  taken  out  of  their  hands 
without  their  consent  or  knowledge. 

And  the  claim  of  a  broker  who  had  not  the 
exclusive  agency  was  disallowed  where  another 
broker  was  employed  In  good  faith  after  every 
offer  ever  made  by  the  first  brokers  for  any 
prospective  buyer  had  been  rejected,  and  was 
paid  without  any  knowledge  on  the  part  of  the 
principal  that  the  first  broker  had  ever  com- 
municated with  the  second  broker  in  relation  to 
the  sale  of  the  property,  although  there  had 
bsen  negotiations  between  the  two  brokers 
which  had  ended.  Douvllle  v.  Comstock,  110 
Mich.  693.  701. 

Again,  where  it  was  not  even  shown  that  the 
broker  was  the  first  to  put  the  purchaser  on  the 
track  of  the  property,  since  he  already  knew 
of  the  Intended  sale,  and  that  it  was  listed 
with  another  broker  with  whom  he  had  some 
negotiations,  and  the  first  broker  never  made 
any  offer  which  the  purchaser  accepted,  or,  so 
far  as  it  appears,  ever  would  accept,  but  the  ef- 
forts of  another  broker  were  the  immediate  pro- 
curing cause  of  the  sale,  the  first  broker's  claim 
was  disallowed  in  the  absence  of  evidence  of 
unfair  means  on  the  part  of  the  other  broker, 
as  the  purchaser  was  merely  experimenting  to 
see  where  he  could  get  the  best  terms.  Francis 
V.  Eddy,  49  Minn.  447. 

And  a  broker's  claim  was  disallowed  in  Mar- 
acella  v.  Odell,  3  Daly.  123.  upon  a  sale  by  an- 
other broker,  where  the  former's  bill  had  been 
torn  down  from  the  house  and  that  of  the  otber 
broker,  posted  thereon,  first  attracted  the  atten- 
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tlon  of  the  purchaser,  who  learned  from  the  ten- 
ant that  the  first  broker  collected  the  rent,  and 
went  to  his  office  to  Inquire  "about  the  rents," 
when  he  was  Informed  of  the  price  and  shown 
the  house,  but  he  did  not  disclose  to  the  ven- 
dor his  preyious  interview  with  this  broker,  who 
was  never  heard  of  in  the  matter. 

In  Henderson  v.  Vincent,  84  Ala.  99,  the  court 
also  disallowed  commissions  to  brokers,  who 
only  submitted  an  offer  which  was  declined 
without  any  attempt  to  bring  the  parties  to 
terms,  although  no  abandonment  of  their  ex- 
pectation to  fell  was  shown,  and  the  sale 
made  was  to  one  purchasing  for  the  first  brok- 
er's customer  at  a  less  sum,  of  which  fact,  how- 
ever, the  principal  had  no  knowledge  or  infor- 
mation. 

And  where  unsuccessful  attempts  were  made 
by  a  broker  to  dose  a  deal  on  terms  which  be 
was  authorised  to  make,  he  was  not  allowed 
commissions  for  a  sale  made  after  the  expira- 
tion of  bis  contract,  by  other  brokers.  Mont- 
gomery ▼.  Blering  (Tex.  Civ.  App.)  80  S.  W. 
508. 

In  a  case  In  which  the  principal's  husband, 
acting  as  her  agent,  put  the  houses  in  the  hands 
of  real-estate  brokers  for  sale,  and  afterwards, 
also  as  her  agent,  put  them  in  the  hands  of  the 
plaintiff  broker,  and  each  broker  knew  that  the 
property  was  In  the  other's  hands  and  that 
the  principal's  agent  told  them  that  he  would 
give  the  commissions  to  the  one  who  obtained 
the  best  price,  and  a  purchaser  testified  that  she 
told  both  of  the  brokers  that  she  would  buy 
from  the  one  which  could  get  the  house  for  her, 
and  the  evidence  further  disclosed  that  such 
purchaser  was  first  Introduced  by  the  plaintiff 
broker,  but  It  was  not  shown  that  he  was  the 
procuring  cause  of  the  sale,  or  that  he  brought 
the  minds  of  the  parties  together,  and  the  prop- 
erty was  subsequently  bought  by  the  other  brok- 
er in  the  hope  that  he  would  be  able  to  transfer 
the  property  to  such  intending  purchaser  at  an 
advanced  price,  it  was  held  the  principal  was 
not  liable  to  the  other  broker  for  commissions. 
Feldman  v.  O'Brien,  23  Misc.  341. 

The  case  of  Clarkson  v.  Howard,  47  N.  Y. 
S.  R.  935,  waa  one  In  which  the  plaintiff  claimed 
to  be  the  procuring  cause  of  the  sale,  and  In 
which  the  court  found  that  the  sale  was  really 
effected  by  another  broker,  and  declined  to  in- 
terfere with  the  ruling  of  the  court  below  In 
defendant's  favor. 

The  testimony  of  a  broker  that  he  offered  the 
lots  to  the  purchaser,  and  was  the  procuring 
cause  of  the  sale,  is  not  sufficient  to  establish 
his  claim  for  commissions,  where,  inter  <Uia,  the 
purchaser  testifies  that  the  property  was  offered 
to  him  by  another  broker,  and  that  he  was  in- 
troduced to  the  principal  by  that  broker  before 
a  given  date,  and  also  that  the  property  was 
offered  to  him  by  at  least  two  other  brokers 
without  success,  and  that  he  afterwards  bought 
for  a  less  sum,  and  the  principal  proves,  inter 
alia,  that  he  told  the  first  broker  that  If  his 
party  would  not  take,  the  matter  was  off,  to 
which  the  broker  assented.  Woods  v.  Burton, 
21  Misc.  326. 

If  the  employment  Is  denied,  and  the  owner 
avers  that  he  previously  placed  the  property  in 
the  hands  of  other  brokers  who  obtained  an 
offer  which  he  accepted  before  the  plaintiff  pro- 
duced his  customer,  evidence  of  the  fact  of  the 
employment  of  such  other  brokers  is  competent. 
Goldsmith  v.  Cook,  39  N.  Y.  S.  B.  66,  Reversing 
34  N.  Y.  S.  R.  688. 

III.  In  case  of  a  soZe  by  hia  principal. 

a.  General  rule  governing. 

It  is  a  general  rule  In  cases  where  real  estate 
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Is  placed  in  a  broker's  hands  for  tale  In  the  ordi- 
nary way,  and  without  any  agreement  stipulat- 
ing to  the  contrary,  or  specifying  any  exact 
period  of  time  within  which  the  broker  is  to- 
have  the  exclusive  right  to  sell,  that  the  fact 
that  the  property  is  given  to  the  broker  for  sale» 
or  for  the  purpose  of  finding  or  procuring  a  pur- 
chaser therefor,  does  not  deprive  the  principal 
of  the  right  to  sell  the  same  himself  when  he 
acts  in  good  faith  toward  the  broker ;  and  in 
ail  such  cases  there  is  an  implied  reservation 
of  the  right  to  the  principal,  free  from  any 
charge  or  liability  for  commissions.  Cook  v^ 
Forst.  116  Ala.  395 ;  Blood  v.  Shannon,  29  Cal. 
393 ;  Dolan  v.  Scanlan,  57  Cal.  261,  263 ;  Owl 
Canon  Gypsum  Co.  v.  Ferguson,  2  Colo.  App. 
219 ;  Wray  v.  Carpenter,  16  Colo.  271 ;  Hunger- 
ford  V.  Hicks.  39  Conn.  259;  Bryan  v.  Abert, 
3  App.  D.  C.  180,  186;  Doonan  v.  Ives.  73  Ga. 
295.  301;  Gilbert  v.  Coons,  37  111.  App.  448; 
Metzen  v.  Wyatt,  41  111.  App.  487;  Clifford  v. 
Meyer,  6  Ind.  App.  638;  Cullen  v.  Bell,  43^ 
Minn.  226,  227;  Dole  v.  Sherwood,  41  Minn. 
535,  5  L.  R.  A.  720;  Armstrong  v.  Wann,  29^ 
Minn.  126 ;  Putnam  v.  How,  39  Minn.  363 ; 
Baars  v.  Hyland.  65  Minn.  150 ;  Wylle  v.  Ma- 
rine Nat.  Bank,  61  N.  Y.  415,  416;  Satterth- 
walte  V.  Vreeland,  3  Hun,  152 ;  Levy  v.  Rothe, 
17  Misc.  402;  Goldsmith  v.  Cook,  39  N.  Y. 
S.  R.  66,  Reversing  34  N.  Y.  S.  R.  688 ;  McClave 
V.  Paine,  49  N.  Y.  561,  10  Am.  Rep.  431,  432 ; 
Chilton  V.  Butler,  1  E.  D.  Smith,  150,  151; 
Sussdorff  V.  Schmidt,  55  N.  Y.  319,  321 ;  String- 
fellow  V.  Elsea  (Tex.  Civ.  App.)  45  S.  W.  418,. 
421;  Bums  v.  Hill,  2  Tex.  App.  Civ.  Cas. 
(Willson)  I  523,  p.  468 ;  Darrow  v.  Harlow,  21 
Wis.  303,  94  Am.  Dec.  541 ;  McArthur  v.  Slau- 
son,  53  Wis.  41. 

And  therefore  where  the  action  for  commis- 
sions is  not  based  upon  the  ground  that  the- 
broker  found  the  purchaser,  or  in  fact  did  any- 
thing with  respect  to  the  agency,  but  solely 
upon  the  sale  of  the  land  by  the  principiU  boob 
after  the  broker's  employment,  without  his  con- 
sent, and  without  any  reservation  of  the  prin- 
cipal's right  to  do  so,  the  claim  for  eoiumis- 
sions  must  fall.  Stewart  ▼.  Murray,  92  Ind. 
543,  545,  47  Am.  Rep.  167. 

So,  if  the  principal  has  reserved  to  himself 
a  right  to  sell  it  makes  no  matter  that  after  aa 
independent  sale  by  the  principal  the  broker,, 
without  notice  thereof,  finds  a  purchaser,  as  hla 
agency  has  expired  by  the  terms  of  its  creation., 
and,  as  he  accepts  the  terms,  he  cannot  com- 
plain of  the  result.  Hill  v.  Jebb,  55  Ark.  574 ; 
Ahern  v.  Baker.  34  Minn.  98 ;  Dole  v.  Sher- 
wood, 41  Minn.  535.  6  L.  R.  A.  720 ;  Lane  v.  Al- 
bright, 49  Ind.  275;  Dolan  v.  Scanlan,  57  Cal. 
261. 

And  the  reservation  of  the  right  to  make  a 
sale  In  person.  Independently  of  the  broker,  im- 
ports a  notice  to  the  latter,  and  an  agreement 
by  him  that  the  proprietor  may  make  a  sale 
without  the  agency  of  the  broker,  and  thereby^ 
terminate  it.     Hill  v.  Jebb,  55  Ark.  574.  576. 

Where  the  principal  has  reserved  the  right 
to  make  a  sale  himself  there  is  no  iuipncatlon* 
that  he  may  not  accept  a  lower  price  than  that 
specified  as  a  minimum  in  the  agreement  with 
the  broker.  Burns  v.  Hill,  2  Tex.  App.  Civ.  Cas. 
(Willson)    S  523,  p.  468. 

So,  an  instruction  to  the  Jury  that  a  man  ha» 
the  right  to  sell  or  trade  his  own  property,  and 
that  if  the  principal  acts  for  himself  in  th^ 
matter,  and  does  not  employ  the  broker  as  hia 
agent  to  procure  him  a  customer,  the  broker 
cannot  recover  for  the  alleged  services,  correctly 
states  the  law.  Stra^  bridge  v.  Swan,  43  Neb. 
781. 

And  the  rule  especially  applies  after  a  reason- 
able opoortunity  has  been  given  the  broker  to 
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effect  R  sale.  Feldman  t.  O'Brien.  23  Misc. 
341.  344 :  Henderson  v.  Vincent,  84  Ala.  99,  100. 

But  In  such  cases  the  principal  will  be  bound 
to  pay  the  broker  for  services  for  which  he 
promised  to  pay,  and  which  are  rendered  by  the 
broker  pursuant  to  such  agreement.  String- 
feJlow  ▼.  Elsea  (Tex.  Civ.  App.)  45  S.  W.  418, 
421. 

So,  if  a  broker  is  entitled  to  compensation 
for  services  rendered  during  his  agency,  to  be 
paid  out  of  the  proceeds  of  a  sale,  his  right  ac- 
crues when  the  land  Is  soid»  and  the  principals 
cannot  deprive  him  of  that  right  by  selling  the 
property  themselves.     Ibid, 

And  whenever  the  broker  is  authorized  to 
sell,  and  he  finds  a  purchaser  before  any  sale 
is  completed  by  the  principal,  the  latter  must 
account  for  the  promised  commission,  unless 
there  be  something  In  the  contract  which  re- 
lieves him  from  liability.  Owl  Canon  Gypsum 
Co.  V.  Ferguson,  2  Colo.  App.  219,  221 ;  Wray  v. 
Carpenter,  16  Colo.  271. 

Although  the  fact  that  the  principal  has  au- 
thorized the  broker  to  sell  does  not  deprive  him 
of  the  power  of  selling  the  property  himself, 
yet  he  cannot  thereby  avoid  his  liability  to  the 
broker  where  the  broker  has  found  a  purchaser 
within  a  reasonable  time  under  his  contract. 
Lane  v.  Albright,  49  Ind.  275,  279. 

And  in  such  a  case  there  is  an  implied  under- 
taking that  the  broker  is  to  have  his  commis- 
sion If  he.  within  a  reasonable  time  before  the 
principal  sells,  finds  a  customer  who  will  make 
the  purchase,  and  notifies  the  principal  there 
of.  Darrow  v.  Harlow,  21  Wis.  303,  94  Am. 
Dec.  641. 

In  a  case  in  which  the  principal  sold  the 
property  on  the  same  day  that  he  placed  it  in 
the  hands  of  the  broker,  without  any  notice  to 
the  latter,  the  principal  was  held  liable  for  com- 
missions on  a  sale  made  by  the  broker  within 
three  or  four  days  after,  and  by  a  special  ef- 
fort.    Woodall  V.  Foster,  91  Tenn.  195,  197. 

So,  the  owner  has  no  right  to  take  negotia- 
tions out  of  the  hands  of  his  agent,  especially 
where  he  reduces  the  price  of  the  property,  and 
completes  the  sale  himself,  and  then  escape  pay- 
ment of  commission ;  and  in  such  a  case  the 
broker  will  be  treated  as  the  procuring  cause  of 
the  sale,  although  by  the  acts  of  his  principal 
he  was  prevented  from  actually  closing  the  bar- 
gain between  the  parties.  Clifford  v.  Meyer,  6 
Ind.  App.  633. 

The  owner  may  sell  the  property  while  the 
agent  is  engaged  in  trying  to  do  so,  and  if  he 
does  BO  before  the  agent  has  found  a  purchaser 
he  will  not  be  liable  to  him  for  commissions, 
unless  he  has  sold  to  a  purchaser  procured  by 
the  agent.     Armstrong  v.  Wann,  29  Minn.  126. 

In  a  case  in  which  a  clerical  agent  was  to  re- 
ceive a  commission  upon  the  amount  of  the  pur- 
chase money  upon  the  sale  of  an  advowson 
through  his  agency  where  the  principal  sold 
without  communlcatiog  with  the  agent,  in  the 
absence  of  expense  or  llebility  incurred  by  the 
agent  he  was  not  entitled  to  recover  anything. 
Simpson  V.  Lamb,  17  C  B.  603,  25  L.  J.  C.  P. 
N.  S.  113,  2  Jur.  N.  S.  91. 

And  in  a  case  where  the  broker  found  a  pur- 
chaser on  a  given  date,  who  was  able,  ready, 
and  willing  to  purchase  all  the  property  at  an 
increased  rate,  and  wrote  the  principal  inform- 
ing him  of  the  fact,  and  enclosed  bis  letter  in 
one  to  the  postmaster  with  a  request  to  deliver 
it,  which  letter  never  reached  the  principal  un- 
til after  he  had  sold  the  property,  as  no  ex- 
clusive right  to  sell  was  given,  and  the  prin- 
cipal reserved  the  right  to  sell  the  property  him- 
self, the  broker's  claim  for  commissions  failed. 
De  Cordova  v.  Bahn,  74  Tex.  643,  645. 

Under  a  condition  that  If  the  Innd  Is  sold 
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without  the  intervention  or  assistance  of  the 
broker  he  Is  not  to  be  entitled  to  commissions^ 
he  is  not  entitled  to  them  upon  a  sale  made  by 
the  principal  with  the  knowledge  of  the  broker, 
where  before  that  Is  effected  the  broker  procurea 
a  purchaser,  but  it  Is  agreed  that  he  should  wait 
five  days,  for  another  person's  acceptance  of  the 
principal's  offer,  which  is  accepted  within  the- 
time.     Robinson  v.  Kindley,  36  Kan.  157. 

b.  Negotiations  by  principal. 

And  if  the  principal  finds  a  purchaser  through 
Information  furnished  by  a  broker  never  actually 
employed  by  him,  although  there  may  be  a  moral 
obligation  to  give  a  reasonable  compensation  for 
his  services,  yet  the  obligation  is  not  of  such  a 
character  as  to  be  enforceable  at  law.  Bees  v.. 
Spruance,  45  111.  308,  810. 

The  question  of  a  sale  negotiated  by  the  prin- 
cipal with  a  purchaser  introduced  to  him  by  the 
broker  will  be  found  treated  of  in  note  to  Lun- 
ney  v.  Healey  (Neb.)  —  L.  R.  A.  — ,  wherein  the 
question  of  performance  of  the  contract  be- 
tween the  principal  and  the  broker  Is  considered. 

c.  Before  broker  has  re<isonable  opportunity  to 

reap  result  of  his  efforts. 

When  an  agent  is  employed  to  perform  an  act 
involving  the  expenditure  of  labor  and  money, 
and  has  in  good  faith  incurred  expense  and  ex- 
pended time  and  labor  before  he  has  a  reason- 
able opportunity  to  avail  himself  of  the  results 
of  such  preliminary  effort,  the  principal  cannot 
be  permitted  to  determine  the  agency  and  take 
advantage  of  the  agent's  services  without  pay- 
ment of  compensation.  Glover  v.  Henderson. 
120  Mo.  367,  376,  citing  Meachem,  Agency,  | 
620. 

And  although  the  broker  is  not  given  the  ex- 
clusive right  to  sell,  if  the  principal  sells  on 
the  very  day  on  which  he  places  the  property 
in  the  broker's  hands  without  notice  to  the 
broker,  who  has  made  a  vigorous  and  special 
effort  to  sell,  and  finds  a  purchaser  within  three 
or  four  days  without  notice  of  the  prior  sale, 
he  is  entitled  to  his  full  commissions.  Wood' 
all  V.  Foster,  91  Tenn.  195,  197. 

Upon  the  question  of  the  principal's  interfer- 
ence with  the  broker  in  his  performance  of  his 
contract,  see  note  to  Brackenridge  v.  Claridge 
(Tex.)  43  L.  R.  A.  593. 

d.  Pending    broker's    negotiations    with    pur- 

chaser. 

The  principal  cannot,  by  any  arbitrary  act 
of  his,  prevent  the  performance  of  the  contract 
on  the  broker's  part,  as  by  selling  to  a  purchaser 
with  whom  the  broker* is  In  negotiation,  and 
thus  escape  liability  for  commissions,  especially 
if  he  has  knowledge  of  the  fact  that  the  broker 
Is  negotiating  with  such  purchaser. 

This  doctrine  Is  supported  by  the  case  of 
Reynolds  v.  Tompkins,  23  W.  Va.  229,  235, 
which  states  that  if  an  agent,  with  authority  to 
sell  on  a  certain  commission,  in  the  event  of 
a  sale,  procures  a  purchaser  at  the  price  and  on 
the  terms  authorized,  who  would  have  taken 
the  property  at  the  price,  and  the  owner  of  the 
property  steps  in,  ignores  the  agent,  and  sells 
to  the  purchaser  so  secured  at  the  same  price 
and  on  tlie  same  terms,  or  for  a  less  price  and 
on  the  terms  proposed  to  the  purchaser  by  the 
agent,  even  if  they  are  different  from  the  terms 
stipulated  in  the  authority  to  sell,  the  owner 
is  liable  to  pay  to  the  agent  the  amount  of 
commissions  stipulated  to  be  paid. 

So,  if  the  broker's  work  has  been  fulfilled,  not 
only  In  directing  a  purchaser's  attention  to  the 
property,  but  in  affording  him  information  as 
to  encumbrances,  etc.,  and  as  to  the  nrice  at 
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which  the  property  can  be  obtained,  and  the 
probability  is  that  the  broker  within  the  scope 
of  a  few  hours  will  consummate  the  sale,  the 
principal  cannot  surreptitiously  step  in  and  talce 
the  case  out  of  the  broker's  hands  and  complete 
it  himself,  for  the  purpose  of  avoiding  commis- 
sions, as  In  such  a  case  the  principal  will  not 
be  allowed  to  intervene  and  interfere  with  the 
prosecution  of  the  employment  on  the  part  of 
the  broker  to  his  own  advantage.  Carroll  v. 
Pettlt.  07  Hun,  418;  Doonan  v.  Ives,  73  Ga. 
205,  301. 

The  above  doctrine  Is  further  supported  by 
the  following  cases :  Hartley  v.  Anderson,  150 
Pa.  801 ;  Chilton  v.  Butler,  1  E.  D.  Smith.  150, 
151 ;  Dailey  v.  Young,  37  N.  Y.  S.  R.  003 ;  Keys 
V.  Johnson,  68  Pa.  42;  Gibson's  Estate,  3  Pa. 
Dist.  R.  147,  148 ;  Bryan  v.  Abert,  3  App.  D.  C. 
180,  186 ;  Schuster  v.  Martin,  45  111.  App.  481 ; 
Tlnsley  v.  Scott,  69  111.  App.  352;  Clifford  v. 
Meyer,  6  Ind.  App.  633;  Wilson  v.  Dyer,  12 
Ind.  App.  820;  GiUett  v.  Corum,  7  Kan.  136; 
Lunch  V.  McKenna.  58  How.  Pr.  42,  43  ;  Geery 
V.  Pollock,  16  App.  Div.  321 ;  Wyckoff  v.  Tay- 
lor, 13  Daly,  564 ;  Roystcr  v.  Mageveney.  9  Lea, 
148;  Reynolds  v.  Tompkins,  23  W.  Va.  229, 
236;  Byrd  v.  Prost  (Tex.  Civ.  App.)  29  S.  W. 
46;  Glascock  v.  Vanfleet,  100  Teun.  603;  Ar- 
rington  v.  Gary.  5  Baxt.  609. 

If  the  principal  does  use  the  broker's  labor, 
and  "puts  in  to  take"  the  contract  out  of  his 
hands,  so  as  to  escape  paying  commissions,  then, 
ex  tequo  et  bono,  the  principal  owes  him  com- 
missions, and  must  pay  what  the  broker  could 
have  made  by  the  contract  if  he  had  not  pre- 
vented it.     Doonan  v.  Ives.  78  Ga.  295,  301. 

In  Ford  v.  Easley,  88  Iowa,  603,  the  broker 
recovered  his  commissions  upon  finding  a  pur- 
chaser for  real  estate  ready  and  willing  to  com- 
plete the  purchase,  even  though  such  sale  was 
not  consummated  owing  to  a  sale  of  the  prop- 
erty by  the  principal, — especially  as  he  testi- 
fied that  his  principals  were  informed  that  he 
was  about  to  make  the  sale,  and  they  directed 
him  to  complete  it  if  possible. 

And  even  assuming  that  the  principal  may 
have  obtained  the  name  of  the  purchaser  entire- 
ly Independent  of  the  broker,  yet  if,  on  a  given 
date,  the  principal  obtains  from  the  broker 
knowledge  that  the  person  whom  the  broker  has 
secured  as  a  proposed  purchaser  Is  the  same  per- 
son of  whom  he  has  otherwise  learned,  he  owes 
some  duty  to  the  broker,  either  to  terminate  the 
agency,  or  notify  him  that  he  intends  personally 
to  conduct  further  negotiations.  Carroll  v. 
Pettlt.  07  Hun,  418. 

And  if  the  broker  has  procured  a  purchaser, 
and  has  commenced  negotiations  which  are  aft- 
erwards finally  consummated  by  his  principal, 
and  his  services  as  agent  have  brought  about 
the  sale  and  are  the  efficient  cause  of  it.  the 
fact  that  It  does  not  appear  that  the  purchaser 
had  Informed  the  principal  of  the  negotiations 
he  had  had  with  the  broker  is  Immaterial,  as  it 
is  not  essential  that  he  should  know  it  in  order 
to  entitle  the  broker  to  commissions ;  and  any 
change  made  between  the  principal  and  the  pur- 
chaser in  the  terms  of  the  sale  will  not  affect 
the  broker's  right.  Graves  v.  Bains,  78  Tex. 
92.  95. 

When  the  broker's  contract  Is  to  find  a  pur- 
chaser at  a  specific  price  in  cash,  with  a  first 
mortgage  for  the  balance  payable  at  a  given 
date,  and  the  broker  procures  a  written  contract 
with  a  purchaser  at  such  price,  with  a  sufficient 
amount  in  cash,  and  the  balance  on  or  before  a 
certain  day  with  interest,  the  deed  to  be  deliv- 
ered within  thirty  days,  under  which  no  money 
is  paid  at  the  time  but  a  check  for  a  smaller 
amount  Is  given  to  the  broker,  of  which  con- 
tract the  principal  has  notice  at  the  time,  he 
44  L.  R.  A. 


cannot  sell  the  property  on  the  following  d.ate 
and  thus  defeat  the  agent's  right  to  commis- 
sions.    Gobs  v.  Btoom,  31  Minn.  484. 

e.  After  iuspension  of  neffotiationa. 

In  some  cases  the  question  has  arisen  as  to 
whether  or  not  the  broker  is  entitled  to  his 
commissions,  as  upon  a  performance  of  his  con- 
tract, where  the  negotiations  with  the  purchaser 
found  or  introduced  by  him,  although  aban- 
doned, have  been  tabseqtiently  renewed  and  o 
sale  effected. 

In  Peckham  v.  Ashharst,  18  R.  I.  876.  It  Is 
said  that  although  the  earlier  negotiations  be- 
tween the  purchaser  and  the  broker's  principal 
terminate  without  a  sale,  yet.  If  they  are  re- 
sumed,  and  the  principal  recognizes  the  broker':^ 
agency  as  continuing  by  employing  him  as  th<? 
medium  for  such  reopening,  his  right  to  com- 
mission on  the  consummation  of  the  sale  is 
complete ;  and  In  such  a  case  the  principal  Is  nor 
at  liberty  to  avail  himself  of  the  broker's  serv 
ices,  and  then  decline  to  pay  for  them.  Van 
Doren  v.  Jelllffe,  1  Misc.  854,  to  the  same  ef- 
fect. 

The  fact  that  the  negotiations  cease  for  n 
time  between  the  parties,  and  are  again  renewed, 
does  not  necessarily  determine  the  question  of 
the  broker's  right  to  commissions,  as  his  rUlit 
depends  upon  the  continuance  of  his  employ- 
ment or  relation  to  the  transaction,  and  the 
introduction  of  the  parties  as  the  means  by 
which  the  sale  is  finally  consummated.  Good- 
win V.  Brennecke,  21  App.  Div.  138. 

The  fact  that  the  principal  after  making  a 
contract  for  the  broker  to  effect  a  sale  or  ex 
change  of  his  property,  and  to  pay  him  a  com- 
mission for  doing  so,  gave  the  property  to  his 
son.  will  not  incontrovertlbly  prove  that  an  ex- 
change, while  In  the  hands  of  the  son.  was 
not  such  as  was  contemplated  by  the  contract 
of  employment,  as  It  might  have  been  within 
the  intention  of  the  principal,  besides  giving 
the  property  to  his  son.  to  procure  foi  him 
through  the  efforts  of  the  plaintiff  the  addi- 
tional advantage  of  having  an  opportunity  of 
making  a  profitable  exchange,  and  such  fav^t 
will  not  necessarily  release  the  prlncip.il  from 
payment  of  the  commissions  where  an  exch:mge 
follows,  even  though  the  negotiations  were  not 
successful  In  the  first  Instance,  and  were  de- 
clared off  by  the  principal,  but  were  afterwards 
continued  by  him,  and  proved  successful.  Fox 
V.  Byrnes,  20  Jones  &  S.  150.  152. 

And  the  court  refused  to  disturb  a  verdict  in 
the  broker's  favor,  where  there  was  a  conflict 
in  the  testimony,  but  the  written  evidence  cor- 
roborated the  oral  testimony  given  In  favor  of 
the  broker,  and  showed  that  the  broker  had  not 
waived  claim  for  commissions  on  a  subsequent 
sale  of  the  property.  Granger  v.  Griffin,  43  Hi. 
App.  421. 

There  must,  however,  be  a  period  of  time  with- 
in which,  after  a  party  Introduced  by  an  agent 
has  declined  to  purchase,  the  owner,  or  another 
broker,  may  treat  the  negotiation  as  at  an  end, 
and  entirely  new  and  independent  solicitations 
may  begin.  W^atts  v.  Howard,  51  111.  App.  243. 
246 :  Mears  v.  Stone,  44  III.  App.  444 ;  Carl- 
son V.  Nathan,  43  111.  App.  364  ;  Tombs  v.  Alex- 
ander, 101  Mass.  255,  3  Am.  Rep.  349 :  Earp  v. 
Cummins.  54  Pa.  394,  93  Am.  Dec.  718. 

So,  although  the  broker  may  have  been  the 
means  of  first  bringing  the  parties  together,  and 
of  opening  negotiations  between  them,  yet  If 
the  negotiations  are  unproductive  and  the 
parties  in  good  faith  withdraw  therefrom,  and 
abandon  the  proposed  saie  and  purchase,  a  sub- 
sequent renewal  of  negotiations  for  sale  upon 
the  same  or  different  terms  does  not  entitle  the 
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broker  to  tfae  commlssloDs,  and  he  cannot  in 
sncb  a  case  be  said  to  have  performed  his  con* 
tract.  Brlggs  v.  Rowe,  1  Abb.  App.  Dec.  189 : 
Sibbald  ▼.  Bethlehem  Iron  Co.  88  N.  Y.  378,  22 
Am.  Rep.  441 ;  Lery  ▼.  Coogan,  16  Daly,  137. 

And  If  the  broker  abandons  the  trade  or  re- 
llnqnishes  his  efforts  the  principal  is  not  pre- 
cinded  from  negotiating  with  any  person  whom 
the  broker  has  Introduced,  and  in  snch  a  case 
the  broker  is  not  entitled  to  commissions. 
Boascher  ▼.  Larkins.  84  Hun.  288,  289 :  Wylie 
V.  Marine  Nat.  Bank.  61  N.  Y.  415 :  Sibbald  t. 
Bethlehem  Iron  Co.  83  N.  Y.  378,  22  Am.  Rep. 
441;  Hay  ▼.  Piatt,  66  Hun.  488:  Llpe  v.  Lude- 
wick,  14  111.  App.  872,  375 ;  Singer  &  T.  Stone 
Co.  T.  Hntchinson,  61  111.  App.  308. 

So,  if  the  principal  has  revoked  the  authority 
after  the  broker  has  procured  a  party  to  in. 
spect  the  property,  and  has  made  every  effort 
to  induce  him  to  buy,  and  after  such  party  has 
notified  the  broker  that  he  will  not  purchase, 
the  principal  incurs  no  liability  for  commissions 
by  sabsequentky  selling  to  snch  purchaser  upon 
terms  less  advantageous  to  himself  without  any 
suspicion  of  collusion  between  the  principal  and 
such  purchaser,  and  without  any  intention  to 
defraud.     Bailey  t.  Smith,  103  Ala.  641. 

And  where  ail  that  the  proposed  purchaser 
did  was  to  offer  to  buy  if  he  could  trade  a  lot 
for  the  property  in  question  at  a  certain  price 
in  part  payment,  which  was  declined  by  the 
principal,  and  the  parties  then  considered  the 
negotiations  at  an  end,  and  the  failure  was  re- 
ported to  the  broker,  who  did  not  negotiate 
further,  but  later  a  deal  was  made  between  the 
parties  themselves,  the  sale  was  not  made 
through  the  efforts  of  the  broker  to  procure  a 
purchaser.     Putnam  v.  How,  80  Minn.  363. 

f.  Aft^r  tDithdrawal  or  termination  of  agency, 

etc. 

After  the  expiration  of  the  time  mentioned  in 
the  contract  and  any  extension  thereof  the 
principal  has  the  right  to  sell  either  to  a  pur- 
chaser to  whom  his  attention  may  have  been 
called  by  the  broker,  if  the  sale  is  made  in  good 
faith,  or  to  anyone  else,  as  the  contract  has 
then  spent  its  force.  Fultz  v.  Wimer,  34  Kan. 
576.  680 ;  Coleman  v.  Meade,  13  Bush,  358 ; 
Charlton  v.  Wood,  11  Heisk.  19. 

And  the  same  rule  holds  in  cases  where  the 
broker  fails  to  find  a  purchaser  within  the  time 
named  in  his  contract,  and  the  principal  in 
good  faith  terminates  the  same  and  sells  to  the 
purchaser  with  whom  the  broker  has  been  un- 
successfully negotiating,  provided  the  sale  is 
made  by  him  in  good  faith.  McKnlght  v. 
Thayer,  48  N.  Y.  8.  B.  620.  622 ;  Carroll  v.  Pet- 
tit,  67  Hun,  418. 

So,  if  the  broker  fails  to  effect  a  sale  within 
a  reasonable  time,  and  his  agency  is  terminated 
in  good  faith  by  his  principal,  who  after- 
wards consummates  the  sale,  he  will  not  be  en- 
titled to  commissions  on  such  sale,  even  though 
the  broker  may  have  originally  Introduced  such 
purchaser,  or  may  in  some  way  have  aided  the 
sale ;  but  this  rule  only  applies  to  cases  wherein 
the  proposed  purchaser  fails  to  accept  the  terms 
named  in  the  contract  with  the  broker,  and  not 
to  eases  In  which  the  purchaser  is  able,  ready, 
and  willing  to  carry  out  such  terms.  Gaty  v. 
Poster,  18  Mo.  App.  639,  644 ;  Buehler  v.  Weif- 
fenbach,  21  Misc.  80. 

And  If  no  specified  time  Is  mentioned  for  the 
continuation  of  the  agency,  and  the  same  is  re- 
voked by  th^  principal  pending  negotiations  by 
the  agent  for  a  sale,  the  broker  will  be  entitled 
to  his  compensation  or  commission  if  the  sale 
Is  afterwards  continued  and  consummated  by  the 
owner.  Knox  v.  Parker,  2  Wash.  34.  37.  To 
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the  same  effect,  Lapsley  v.  Holrldge,  71  111.  App. 
662:  Schuster  v.  Martin,  45  111.  App.  481:  Mc- 
Conaughy  v.  Mabannah.  28  III.  App.  169. 

If  the  broker's  services  inure  to  the  benefit  of 
the  principal  he  cannot  be  deprived  of  his  right 
to  compensation  by  the  withdrawal  of  the  prop- 
erty from  his  hands  by  his  principal  and  the 
consummation  of  the  sale  by  other  means. 
Gottschalk  v.  Jennings,  1  La.  Ailn.  5,  7,  45  Am. 
Dec  70. 

Where  the  broker  employed  to  find  a  purchas- 
er Introduces  a  probable  buyer  to  his  principal, 
and  advertises  the  property,  and  takes  every 
means  to  sell  the  same,  and  he  Is  subsequently 
notified  by  the  principal  that  he  does  not  desire 
to  sell,  and  the  principal  withdraws  the  author- 
ity from  the  broker,  and  subsequently  sells  to 
the  very  person  to  whom  the  broker  had  intro- 
duced him,  it  is  a  fair  inference  that  the  object 
of  the  revocation  is  to  deprive  the  broker  of 
his  commissions.  Smith  v.  Anderson,  2  Idaho, 
495. 

But  if  there  is  an  abandonment  and  with- 
drawal from  the  negotiations  between  the 
parties,  and  they  act  In  good  faith,  a  subsequent 
renewal  of  the  negotiations  upon  the  same  or 
different  terms  does  not  entitle  the  broker  to 
his  commissions.  Levy  v.  Coogan.  16  Daly.  137  ; 
Sibbald  V.  Bethlehem  Iron  Co.  83  N.  Y.  378.  22 
Am.  Rep.  441 ;  Briggs  v.  Rowe,  1  Abb.  App.  Dec. 
189. 

And  if  the  principal  notifies  the  broker  that 
the  sale  must  be  made  by  a  given  date,  and  that 
thereafter  the  authority  will  be  revoked,  the 
broker  cannot  recover  commissions  on  a  sale 
mp'*  by  the  principal  after  that  date.  Neai  v. 
Lehman,  11  Tex.  Civ.  App.  461.  462. 

In  Kelly  v.  Marshall,  172  Pa.  396,  399,  the 
price  of  an  oil-producing  property  was  reduced 
several  times,  and  upon  the  last  reduction  there 
was  an  understanding  that  if  not  sold  by  a 
given  day  it  would  be  withdrawn  and  the  agency 
ended,  and  finally  the  principal  sold  for  a  much 
less  price  to  the  party  who  had  made  the  offer 
through  the  broker,  but  the  court  refused  com- 
missions. In  this  case  the  plaintiff  was  not  a 
real-estate  broker,  and  did  not  have  the  charge 
of  the  property,  and  his  agency  was  not  coupled 
with  an  interest  or  founded  upon  a  considera- 
tion, but  he  had  solicited  the  privilege  of  of- 
fering the  property  for  sale,  and  it  appeared 
that  the  salable  value  of  the  property  was  be- 
ing Injured  by  its  repeated  offers  in  a  limited 
market,  and  was  certain  to  be  affected  by  the 
other  enterprises  In  the  locality. 

In  a  case  in  which  the  agreement  was  to  pay 
commissions  upon  condition  that  a  sale  was 
made  upon  the  terms  prescribed,  and  the  prin- 
cipal revoked  the  agency  after  the  broker  had 
procured  a  party  to  inspect  the  property  and 
had  made  every  effort  to  Induce  such  party  to 
buy,  and  the  party  had  notified  the  broker  that 
he  would  not  buy,  but  subsequently  purchased 
from  the  principal  upon  terms  much  less  favor- 
able to  the  latter  without  any  suspicion  of  col- 
lusion or  intent  to  defraud,  the  broker's  com- 
missions were  denied.  Bailey  v.  Smith,  103 
Ala.  641. 

So,  if  the  property  Is  withdrawn  from  the 
market  and  the  broker's  retainer  is  canceled  a 
subsequent  bona  fide  sale  made  by  the  principal 
without  any  Intent  to  defraud  will  not  inure  to 
the  broker's  advantage.  Ames  v.  McNaliy,  6 
Misc.  93,  94. 

And  if  the  negotiations  of  the  sale  conducted 
by  the  broker  are  broken  off  before  any  bindlug 
agreement  is  entered  into  between  the  princi- 
pal and  the  purchaser,  but  a  new  contract  Is 
executed  by  them  without  any  agency  or  inter- 
vention on  the  part  of  the  broker,  for  a  por- 
tion of  the  property,  which  contract  varies  in 
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Its  terms  essentially  from  that  offered  by  the 
broker,  he  cannot  recover  commissions.  Barn- 
ard V.  Monnot,  34  Barb.  90,  93. 

So,  If  the  broker  makes  no  effort  to  find  a 
pnrchaser,  or  if  he  abandons  his  efforts,  his  con- 
duct may  be  treated  by  his  principal  as  an 
abandonment  of  the  contract,  and  in  that  case 
he  cannot  recover  commissions  where  the  prop- 
erty Is  sold  to 'another  purchaser,  even  though 
it  may  be  sold  to  a  party  to  whom  he  had  men- 
tioned it, — especially  where  the  principal  had 
no  notice  of  such  fact.  Singer  &  T.  Stone  Co. 
▼.  Hutchinson,  61  111.  App.  308. 

And  If  the  purchase  is  brought  about  by  other 
outside  influence,  after  an  abandonment  of  the 
business,  the  broker  cannot  recover.  Carlson  v. 
Nathan,  43  III.  App.  364 ;  Davis  v.  Cassette,  30 
III.  App.  41. 

Where,  white  he  was  negotiating  with  a  pur- 
chaser, at  the  principal's  request  the  broker 
agreed  to  deliver  up  his  written  contract  and  to 
close  the  agency,  upon  condition  that  the  princi- 
pal would  pay  what  he  had  agreed  to  do  in  case 
the  sale  was  subsequently  made  to  such  pur- 
chaser, the  broker  recovered  commission  upon  a 
sale  subsequently  made  to  such  purchaser,  as 
there  was  a  sufficient  consideration  for  the 
agreement  to  give  up  such  contract,  and  to  sup- 
port the  oral  agreement  made  for  the  payment 
of  commissions.  Roush  v.  Loeffler,  3  Ohio  Dec. 
628,  629. 

g.  After  broker  Jtas  failed  to  secure  purchaaer 
or  to  close  negotiations. 

In  cases  wherein  the  broker  has  opened  nego- 
tiations with  a  purchaser,  but  has  failed  to 
bring  him  to  the  specific  terms  fixed  by  his  prin- 
cipal, and  has  then  abandoned  his  efforts, 
the  general  rule  is  that  the  principal 
may  sell  to  such  purchaser  at  the  price 
fixed  "by  him,  or  at  a  less  price,  without  incur- 
ring any  liability  to  the  broker,  provided  he  acts 
in  good  faith,  and  the  sale  is  the  result  of  his 
Independent  negotiations.  Clark  v.  Nessler,  50 
III.  App.  550,  551 ;  Markus  v.  Kennealiy,  19 
Misc.  517 :  Wylie  v.  Marine  Nat.  Bank,  61  N. 
Y.  416 ;  Bouscher  v.  Larldns,  84  Hun,  288,  289 ; 
Hay  V.  Piatt,  66  Hun.  488,  490;  Sibbald  v. 
Bethlehem  Iron  Co.  83  N.  T.  878,  22  Am.  Rep. 
441 ;  White  v.  Twitchings,  26  Hun,  503. 

The  principal  has  a  right  to  fix  a  net  value 
on  his  property  and  the  terms  of  the  sale,  and 
if  the  agent  cannot  effect  a  sale  so  that  the 
owner  may  realize  such  net  value,  or  upon  the 
terms  fixed,  the  owner  has  the  power  to  dispose 
of  the  property  at  sudi  price  and  on  such  terms. 
Cook  V.  Forst,  110  Ala,  395. 

The  fact  that  a  sale  or  exchange  of  property 
Is  finally  brought  about  by  the  efforts  of  the 
principal  or  another  broker  with  a  person  with 
whom  the  first  broker  has  previously  negotiated 
without  success  will  not  furnish  a  legal  basis 
for  a  claim  for  commissions  by  the  first  broker, 
— especially  when  such  broker  has  for  a  long 
time  ceased  negotiations  and  abandoned  all  ef- 
forts. Davis  V.  Cassette,  30  III.  App.  41,  45 ; 
Llpe  V.  Ludewick.  14  111.  At>p.  372;  Sibbald  v. 
Bethlehem  Iron  Co.  83  N.  Y.  378,  22  Am.  Rep. 
441 ;  Carlson  v.  Nathan,  43  111.  App.  364 ;  Sing- 
er &  T.  Stone  Co.  v.  Hutchinson,  61  111.  App. 
308. 

So,  the  mere  fact  that  the  broker  has  brought 
the  parties  together,  when  considered  with  the 
further  fact  that  his  full  contract  time  has  ex- 
pired without  results,  will  not  debar  the  princi- 
pal from  disposing  of  the  property  himself,  even 
to  the  parties  found  or  originally  Introduced  to 
him  by  the  broker.  Page  v.  Criffin,  71  Mo.  App. 
624. 

And  the  broker  cannot  claim  commissions  up- ' 
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on  a  subsequent  aale  made  by  hit  principal^ 
even  to  the  identical  individual  introduced  by 
him  if  he  cannot  show  that  he  brought  the  parties- 
to  an  agreement.  Baker  t.  Thomaa,  12  Misc.- 
432,  438. 

In  such  cases  the  principal  violates  no  right 
of  the  broker  In  negotiating  directly  with  the 
proposed  customer  after  the  broker  has  failed 
to  bring  such  customer  to  the  specified  terms, 
and  has  abandoned  his  efforts  in  that  direction  : 
neither  is  he  liable  for  commissions  under  such 
circumstances  if  his  independent  negotiations, 
result  in  a  sale,  provided  he  acts  in  good  faith. 
Hay  V.  Piatt,  66  Hun,  488. 

But  the  negotiations  of  the  broker  with  the 
purchaser  must  be  fairly  terminated  before  the 
principal  can  resume  them  with  the  customer 
and  not  be  liable  to  the  broker.  Wool  ley  v. 
Loew,  SO  Hun,  294,  295. 

After  negotiations  have  t)een  broken  off  witli^ 
a  customer  introduced  by  the  broker,  or  if  such 
customer  has  ceased  to  consider  the  question 
of  purchase,  he  does  not  hold  the  position  of  a 
customer  introduced  by  the  broker  so  as  to  en- 
title the  broker  to  recover  commissions  on  a 
subsequent  sale  made  without  fraud  or  collu- 
sion.    Tinsley  v.  Scott,  69  111.  App.  352. 

And  if  the  services  of  the  broker,  whatever 
they  may  be,  have  failed  to  accomplish  a  sale, 
and  some  time  after  the  proposed  purchaser  has 
decided  not  to  buy  he  is  Induced  by  others  to 
reconsider  his  decision,  and  then  makes  a  pur- 
chase as  a  consequence  of  such  second  or  super- 
vening influence,  the  broker  has  no  right  to- 
commissions,  although  it  may  be  true  that  the 
purchase  was  In  consequence  of  the  broker's 
advertisement,  and  had  it  not  been  for  that,  the- 
purchaser  might  never  have  looked  at  the  prop- 
erty or  entertained  a  thought  of  buying  it. 
Earp  V.  Cummins,  54  Pa.  394,  93  Am.  Dec.  718. 
719. 

Again,  if  the  principal  knows  that  the  pur- 
chaser wishes  to  purchase  without  the  broker'a 
procuring  him  as  a  purchaser,  and  the  prlncipsl 
derives  the  knowledge  from  nothing  that  the 
broker  has  done  in  his  employment,  and  he  sells 
to  such  purchaser  as  an  original  customer  or 
buyer,  the  broker  cannot  recover.  Doonan  v. 
Ives,  73  Ga.  295,  301. 

And  the  rule  Is  the  same  in  cases  in  which  the 
broker  has  had  a  reasonable  opportunity  to  find 
a  purchaser  at  the  price  mentioned  by  the  prin- 
cipal, and  has  failed  to  do  ao.  Feldman  v. 
O'Brien,  23  Misc.  341,  844. 

If  by  the  contract  between  the  principal  and 
the  broker  no  time  Is  specified  in  which  the 
brolcer  is  authorized  to  sell,  all  that  he  is  entitled 
to  is  a  reasonable  opportunity  to  find  a  purchaser 
at  the  price,  and  if  he  has  failed  to  do  so,  and 
proved  unable  to  sell  even  for  a  smaller  sum 
mentioned  by  his  principal  during  the  period 
specified  for  that  purpose,  his  principal 
Is  at  liberty  to  sell  for  even  less  than  any  sums 
given  to  the  broker  without  becoming  liable  for 
commissions.  Satterthwalte  v.  Vreeland.  3  Hun, 
152. 

So,  if  a  broker  so  employed  fails  to  find  a 
purchaser  he  cannot  recover  commissions  where- 
the  principal,  in  order  to  bring  about  a  sale,  ne- 
gotiates with  his  adjoining  owner,  and  effects 
a  sale  at  less.     Buhl  v.  Noe,  51  Hi.  App.  622. 

Yet  the  fact  that  a  sale  Is  finally  made  by  the 
owner  directly  to  the  purchaser  Is  not  alone  ef- 
fectual to  defeat  the  broker's  right  to  commis- 
sions. Atwater  v.  Wilson,  13  Misc.  117,  119,. 
Affirming  10  Misc.  777  :  Lloyd  v.  Matthews,  51 
N.  Y.  124;  Martin  v.  SllUman,  53  N.  Y.  615: 
Hanford  v.  Shapter,  4  Daly,  243. 

Ard  If  the  broker  has  rendered  any  efficient 
serv'ce  in  bringing  nbout  the  sale  of  the  prop- 
ertv  afterwards  mad«  bv  the  owner  himself,  or 


1899. 


UoADLBT  V.  Savings  Bank  of  Danburt. 


349 


<>7  any  other  agent  or  broker  of  his  employed  by 
him  for  the  sale  of  it  be  is  entitled,  not  to  the 
commissions  upon  such  sale  as  agent  in  the  sale 
•of  it,  bnt  to  such  just  and  reasonable  compensa- 
tion for  his  services  as  the  Jury  may  consider 
them  worth  according  to  the  evidence.  Hawlcins 
▼.  Chandler,  8  Houst.  (Del.)  484. 

But  the  brolcer  was  not  entitled  to  recover 
where  he  agreed  to  consummate  an  exchange 
by  a  given  date  and  failed,  and  afterwards,  as 
a  separate  undertaking,  the  principal  and  the 
purchaser  themselves  made  the  exchange.  Page 
▼.  Oriffln,  71  Mo.  App.  524,  529. 

In  a  case  In  which  the  purchaser's  agent  saw 
«.  broker's  advertisement  and  had  an  interview 
with  him,  but  did  not  disclose  the  purchaser, 
and  the  interview  was  not  communicated  to  the 
owner,  and  another  agent  of  the  purchaser, 
after  learning  from  other  sources  who  was  the 
owner,  negotiated  with  him  direct,  and  bought 
the  property,  the  broker  was  not  allowed  com- 
missions.  Slevert  v.  Griffin.  14  III.  App.  63.  66. 

So,  where  the  purchaser  was  introduced  to 
the  principal  by  an  agent,  who  was  unable  to 
effect  a  sale  or  even  to  procure  an  offer,  and 
-the  principal  subsequently  sold  the  property  to 
such  purchaser  at  the  lower  of  two  rates  at 
which  the  broker  was  authorized  to  sell,  clear 
of  commissions,  the  broker's  claim  for  commis- 
slona  was  disallowed.  Babcock  v.  Merritt,  1 
Colo.  App.  84. 

And  the  principal  violated  no  rights  in  selling 
to  the  person  with  whom  the  broker  had  been 
negotiating,  where  the  broker  made  unsuc- 
cessful efforts  to  sell  at  his  principal's  price, 
and  finally  regarded  the  consummation  of  the 
•contract  as  hopeless,  and  practically  abandoned 
IC     Wyiie  V.  Marine  Nat  Bank,  61  N.  T.  416. 

Where  a  broker  told  his  principal  that  he 
-thought  he  had  a  certain  company  as  a  customer 
auid  the  recollection  of  this  may  have  Induced 
the  principal  two  years  later  to  tell  the  officers 
of  such  company  that  if  they  wanted  the  prop- 
erty they  must  speak  or  it  would  be  sold,  the 
broker  had  no  right  to  commissions  on  a  sale 
then  made.     Hay  v.  Piatt,  66  Hun,  488.  490. 

So,  in  Meyer  v.  Strauss,  58  N.  Y.  Supp.  904, 
where  the  purchaser  declined  the  broker's  of- 
fer, and  bought  from  the  principal  two  years 
later. 

And  the  broker's  claim  was  refused  where, 
alter  negotiations  were  ended,  the  party  found 
by  him  made  a  conveyance  of  his  property  to 
his  brother,  who  made  an  exchange  with  the 
prindiMU  upon  different  terms  in  which  the 
broker  took  no  part,  especially  when  there  was 
nothing  to  show  that  the  conveyance  to  the 
broker  was  made  to  defraud  the  broker  of  com- 
missions.    Hamm  v.  Weber,  10  Misc.  485. 

So,  the  broker  failed  to  recover  where  his  ne- 
gotiations for  a  sale  at  a  given  sum  did  not 
bring  alwut  a  sale,  and  the  property  was  burnt 
down,  and  afterwards  sold  by  the  principal  to 
the  same  purchaser  at  a  much  reduced  price. 
<:ox  V.  Bowling,  54  Mo.  App.  280. 

Where  the  broker  found  a  purchaser  who  of- 
fered an  increased  price  with  immediate  posscs- 
aion,  which  the  principal  as  well  as  the  broker 
refused,  and  subsequently  the  principal  moved 
away  and  the  negotiations  ceased,  the  court  re- 
fused bis  claim  for  commissions  upon  a  sale 
some  half  a  year  later  to  the  proposed  purchas- 
er, who  met  the  principal  when  inspecting  other 
property  and  renewed  negotiations  at  a  greater 
sum  than  previously  offered,  on  account  of  im- 
provements, as  the  principal  was  Justified  in 
looking  upon  his  negotiations  as  abandoned,  and 
In  making  the  sale  either  to  such  purchaser  or 
to  any  other,  as  no  specified  time  was  men- 
tioned In  the  contract,  and  it  was  revocable  nt 
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any    time    before  it  was    acted  upon.     Lipe  ▼. 
Ludewlck,  14  III.  App.  372,  375. 

h.  Within  time  limited  by  contract. 

If,  by  the  terms  of  the  contract  between  the 
principal  and  the  broker,  the  latter  is  given  a 
specific  time  within  which  he  is  to  effect  a  sale, 
the  principal  will  still  be  liable  for  his  com- 
missions if  he  himself  sells  the  property  within 
the  time  named  in  such  contract,  as  he  cannot 
by  his  action  prevent  the  performance  of  the 
contract  by  the  broker,  and  escape  liability  for 
commissions. 

So,  where  he  has  found  a  purchaser  ready  and 
willing  to  accept  the  prlnclpars  terms  within 
the  time  specified  he  has  performed  his  contract, 
and  the  principal's  sale  within  the  time  cannot 
affect  him.  Schultz  v.  Griffin.  5  Misc.  499.  500. 
And  if  the  broker  is  given  the  option  and  sole 
agency  to  sell  for  a  stated  period,  the  principal 
cannot  sell  during  such  period  to  a  purchaser 
not  found  by  the  broker.  Levy  v.  Rothe,  17 
Misc.  402. 

Under  a  contract  which  is  construed  as  giv- 
ing the  broker  the  exclusive  right  to  sell  be- 
tween certain  dates,  and  as  entitling  him  to 
commission  on  any  sale  made  between  those 
dates,  by  his  efforts  to  find  a  purchaser,  the 
broker  performs  his  part  of  the  contract  wheth- 
er he  is  instrumental  in  procuring  a  person  to 
purchase  or  not,  and  if  a  aale  is  made  by  the 
principal  within  the  time  mentioned  the  broker 
is  entitled  to  his  commissions  thereon.  Metcalf 
V.  Kent,  104  Iowa,  487. 

And  the  broker  was  entitled  to  an  Immediate 
right  of  action  under  a  similar  contract  upon 
a  sale  by  the  principal  to  a  purchaser  through 
another  broker  within  the  time  specified.  Dob- 
Inson  V.  McDonald,  92  Cal.  83,  37. 

So,  he  recovered  his  commissions  upon  a  sale 
made  by  his  principal  to  a  third  person  within 
the  time  granted  by  the  principal  to  the  pur- 
chaser introduced  by  the  broker  to  decide  upon 
the  terms  made  by  him.  Reed  v.  Reed,  82  Pa. 
420. 

And  under  a  contract  by  which  he  was  to  be 
paid  commissions  if  the  principal  withdrew  the 
property  from  sale  or  sold  the  same  in  any  way 
during  the  time  specified,  the  broker  recovered 
his  commission  where  the  principal  effected  an 
exchange  of  such  property  within  the  time. 
Crane  v.  McCormick,  92  Cal.  176. 

In  this  case  the  court  stated  that  the  princi- 
pal could  not  escape  liability  by  showing  that 
the  time  clause  was  left  in  the  contract  by  mis- 
take, and  that  it  was  his  Intention  to  erase  the 
same  therefrom,  in  the  absence  of  proof  that 
the  broker  knew  of  such  Intention,  or  that  there 
was  a  mutual  mistake,  as  no  relation  of  trust 
and  confidence  existed,  as  a  mere  Intention  not 
communicated  cannot  control  the  plain  provi- 
sions of  a  contract. 

A  similar  question  arose  in  the  case  of  Sbain- 
wald  V.  Cady.  02  Cal.  83.  wherein  the  broker's 
contract  called  for  a  percentage  upon  a  sale 
made  by  the  principal  within  the  time,  and  the 
principal  contracted  a  sale  within  the  time,  and 
let  the  purchaser,  who  paid  part  of  the  purchase 
money,  into  possession  with  a  right  to  sell  any 
portion  of  the  premises,  even  though  the  pur« 
chaser  surrendered  his  contract. 

And  the  broker  recovered  under  an  agree- 
ment giving  him  the  exclusive  right  to  sell  for 
one  year  at  not  less  than  a  given  amount,  any 
amount  realized  over  and  above  such  amount 
to  be  received  by  him  as  his  compensation, 
where  he  found  a  purchaser  able  and  willing  to 
pay  the  amount  and  a  large  sum  In  excess  there- 
of, but  the  same  had  been  previously  sold  by  the 
defendant.  Van  Gorder  v.  Sherman,  81  Iowa. 
403. 
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And  the  fact  that  the  principal  makes  a  sale 
within  the  time  limited  by  the  contract  with  the 
broker  cannot  diminish  the  extent  of  the  brok- 
er's claim  for  damages :  and  In  such  a  case  the 
proper  tneasure  of  damages  will  be  the  profit, 
if  any,  which  the  evidence  shows  would  have 
resulted  to  the  broker  had  he  been  allowed  to 
complete  the  contract  and  the  land  had  been 
sold  by  him  under  It.  Green  ▼.  Cole,  127  Mo. 
587. 

And  the  owner  of  real  estate  who,  before  the 
end  of  the  broker's  term,  exchanges  the  property 
for  another  receiving  a  cash  sum  to  boot  must 
pay  the  broker  the  usual  commissions,  although 
it  does  not  appear  that  the  latter  has  done  any- 
thing to  promote  the  sale,  and  the  terms  of  the 
contract  would  have  expired  in  a  few  days,  and 
under  such  circumstances  the  commission  is 
computed,  not  upon  the  sum  paid  to  boot,  but 
upon  the  total  value.  Carle  v.  Parent,  Mont. 
L.  Rep.  5  Q.  B.  451. 

And  the  principal's  liability  was  upheld  where 
be  agreed  to  pay  the  broker  a  given  sum  if  he 
could  within  a  reasonable  time  find  a  purchaser, 
and  the  broker  accepted  the  proposition  and  ad- 
vertised the  property  for  sale  and  induced  per- 
sons to  purchase  at  the  price  and  upon  the 
terms  named  within  a  reasonable  time,  but  the 
principal  himself  sold  the  property  to  another 
purchaser.  Lane  v.  Albright,  40  Ind.  275,  279. 
And  where  the  broker  has  an  option  and  sole 
agency  for  a  stated  period  the  principal  can 
only  sell  to  purchasers  found  by  the  broker  dur- 
ing such  period,  and  he  becomes  liable  to  the 
broker  upon  a  sale  made  by  himself  if  during 
such  time  he  finds  a  purchaser  able,  ready,  and 
willing  to  buy  upon  the  principal's  terms.  Levy 
V.  Rothe.  17  Misc.  402. 

And  where  the  principal  gave  the  person,  who 
verbally  agreed  to  purchase  at  a  given  price, 
a  written  memorandum  to  sell  the  property  for 
the  price  named,  and  to  give  him  a  certain 
time  to  complete  the  search,  and  the  purchaser 
tendered  a  performance  within  the  time  and  in 
accordance  with  the  terms  fixed,  when  the  prin- 
cipal Informed  him  that  the  land  had  been  sold, 
the  broker  recovered  his  commissions.  Phelan 
V.  Gardner,  43  Cal.  306,  311. 

But,  although  a  broker  has  the  exclusive 
right  to  sell  for  a  certain  period,  during  which 
the  principal  himself  effects  a  sale,  he  cannot  re- 
cover his  commissions  unless  he  has  produced 
a  purchaser  ready  and  willing  to  buy.  Water- 
man V.  Boltlnghouse,  82  Cal.  659 ;  Moses  v.  Bler- 
llng.  31  N.  Y.  462. 

And  where  the  broker  finds  a  purchaser,  who 
Is  not  then  ready  to  buy,  and  the  principal  noti- 
fies him  that  the  sale  must  be  effected  by  a  cer- 
tain date,  or  the  authority  will  be  revoked,  he  is 
not  entitled  to  his  commissions  on  a  sale  made 
by  his  principal  after  that  date,  even  to  the 
same  purchaser,  when  the  limitation  of  time  Is 
reasonable  and  bona  fide.  Neal  v.  Lehman,  11 
Tex.  Civ.  App.  461,  462. 

His  commissions  were  also  refused  in  the  ab- 
sence of  fraud  or  fault  on  his  principal's  part, 
in  Fultz  V.  Wimer,  34  Kan.  576.  where,  if  the 
property  was  sold  within  the  time  named,  either 
by  the  broker  or  by  his  principal  or  by  o>thers, 
he  was  to  receive  a  certain  commission,  but  to 
receive  nothing  unless  within  the  time  specified 
a  purchaser  was  produced  ready  and  willing  to 
take  the  property  and  pay  the  money,  and  a  pur- 
chaser was  Introduced  to  whom  the  principal 
granted  one  extension  of  time,  but  nothing  fur- 
ther, although  after  the  time  had  expired  the 
contract  with  another  purchaser  was  drawn  up 
and  signed  for  which  the  principal  paid  the 
broker  at  the  time. 

Upon  the  question  of  time  in  general,  see 
note  to  Lunney  v.  Ilealey  (Neb.)  —  L.  R.  A. — . 
44  L.  R.  A. 


The  question  of  the  prindpars  Interferenoe- 
wltb  the  broker  in  his  performance  of  his  con- 
tract will  be  found  discussed  In  note  to  Brack- 
enrldge  v.  Clarldge  (Tex.)  43  L.  B.  A.  598. 

1.  When  broker  has  option  or  sole  agency. 

If  the  principal  employs  a  broker  upon  the 
understanding  that  his  agency  shall  be  exclu- 
sive, the  principal  will  be  liable  for  breach  of 
contract  If  he  negotiates  or  avails  himself  of  the- 
aid  of  another  for  the  purposes  of  the  agency. 
Levy  V.  Rothe,  17  Misc.  402 ;  Moses  v.  Bierllng, 
31  N.  Y.  462. 

And  in  such  a  case  the  broker  is  entitled  to- 
reasonable  compensation  for  the  services  he  has 
rendered  as  agent, — especially  where  there  is. 
no  evidence  showing  that  his  right  to  compen- 
sation was  made  dependent  upon  a  saJe  of  the 
property.  Harrell  v.  Zimpleman,  66  Tex.  292, 
204. 

The  principal  Is  liable  ander  an  agreement 
giving  the  broker  the  sole  and  exclusive  control, 
management,  and  charge  of  the  sale  and  dis- 
position of  the  premises  upon  a  sale  to  a  pur- 
chaser Introduced  by  the  broker,  made  under 
negotiations  assumed  by  the  principal,  and  In 
such  a  case  the  court  commits  no  error  In  re- 
fusing an  instruction  that  the  broker  could  not 
recover  unless  the  jury  were  satisfied  from  the 
evidence  that  the  principal  gave  him  the  ex- 
clusive right  to  sell  the  property ,  and  In  sub- 
mitting to  them  the  question  whether  the  brok- 
er was  the  procuring  cause  of  the  sale.  Wyckoff" 
V.  Taylor,  13  Daly,  564. 

Yet,  an  agreement  to  give  a  broker  **the  exclu- 
sive agency  for  thirty  days  from  and  after  that 
date  for  the  sale"  of  real  estate  on  specified* 
terms  at  a  certain  commission  If  a  sale  Is  made 
does  not  give  the  broker  the  excliislve  right  to 
sell,  but  it  merely  prohibits  the  placing  of  the^ 
property  for  sale  In  the  hands  of  another  agent : 
and  therefore  where  the  broker,  after  commenc- 
ing the  expenditure  of  time  and  labor  In  finding 
a  purchaser,  is  Informed  that  the  principal  him- 
self has  sold  the  property,  and  is  requested  to 
take  it  off  the  list,  which  he  does,  and  ceases 
his  efforts  to  find  a  purchaser,  and  the  prlncl-' 
pal  has  not  in  fact  made  a  sale  of  the  property, 
but  has  made  a  verbal  agreement  of  sale  for 
which  the  proposed  purchaser  has  paid  some 
earnest,  but  the  purchase  is  never  completed^ 
the  broker  is  not  entitled  to  commission  upoi» 
such  sale.  Dole  v.  Sherwood,  41  Minn.  535,  & 
li.    R.   A.   720. 

But  an  agreement  by  the  owner  of  real  estate- 
tor  sell  at  a  certain  price,  and  take  part  payment 
in  money  and  the  balance  In  other  real  estate  at 
a  certain  valuation,  together  with  his  convey- 
ance of  the  premises,  is  a  sale  within  the  mean- 
ing of  a  contract  under  which  he  agrees  to  for- 
feit a  certain  sum  If  he  should  sell  the  land  hlm« 
self.     Go  ward  v.  Waters,  98  Mass.  596. 

See  also  Levy  v.  Rothe,  17  Misc.  402.  III.  h.. 
supra. 

J.  Effect  of  modification  of  terms. 

The  weight  of  authority  supports  the  rv\f 
that  If  the  broker  Is  employed  to  find  or  prorurt^ 
a  purchaser,  and  he  secures  one  who  Is  abii\ 
ready,  and  willing  to  purchase  upon  the  teruw 
named  by  the  principal,  and  who  Is  accepted  by 
the  principal,  he  has.  In  the  absence  of  an  ex- 
press agreement  to  the  contrary,  performed  bi» 
contract,  even  though  the  terms  and  conditlonft 
of  sale  as  given  by  the  principal  to  the  broker 
are  modified  or  varied  by  the  principal  in  hla 
negotiations  with  such  purchaser, — especially 
when  such  negotiations  continue  without  inter- 
ruption. 

The  following  authorities  fully  support  this. 
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rule  upon  the  ground  that  the  broker  1b  In  such 
a  case  really  the  moving  cause  of  the  sale,  as 
be  has  brought  the  parties  together  and  thereby 
procured  a  purchaser  and  performed  his  con- 
tract which  was  contingent  upon  his  success. 
8chlegal  y.  Allerton,  65  Conn.  260;  Knowles 
▼.  Harvey,  10  Colo.  App.  9  ;  Bryan  t.  Abert,  3 
App.  D.  C.  180.  186;  Doonan  v.  Ives,  73  Ga. 
295,  301;  McConaughy  v.  Mahannah,  28  111. 
App.  169,  173 ;  Lawrence  v.  Atwood,  1  111.  App. 
217,  223;  Rees  v.  Spruance,  45  111.  308.  810; 
Mears  v.  Stone,  44  111.  App.  444,  447 ;  Clark  v. 
Nessler,  50  III.  App.  550,  551 ;  Lapsley  v.  Hoi- 
ridge.  71  111.  App.  652 ;  Hafner  v.  Herron,  165 
III.  242,  Affirming  60  111.  App.  592;  Adams  v. 
Decker,  34  III.  App.  17.  20;  Lane  v.  Albright. 
49  Ind.  275,  279 :  Clifford  v.  Meyer,  6  Ind.  App. 
633  ;  Corbel  ▼.  Beard,  92  Iowa,  360 ;  Coleman  v. 
Meade,  13  Bush,  368.  363 ;  Haug  ▼.  Haugan,  51 
Minn.  558 ;  Wright  v.  Brown,  68  Mo.  App.  577 ; 
Stlnde  ¥.  Bleach,  42  Mo.  App.  578,  581 ;  Bell  v. 
Kaiser,  50  Mo.  150 ;  Tyler  v.  Parr,  52  Mo.  249 ; 
Timberman  v.  Craddock.  70  Mo.  688;  Goffe  v. 
Gibson,  18  Mo.  App.  1 ;  Gaty  ▼.  Foster,  18  Mo. 
App.  639 ;  Blackwell  ▼.  Adams,  28  Mo.  App.  61 ; 
Jones  V.  Berry,  37  Mo.  App.  125 ;  Wetzell  v. 
Wagoner,  41  Mo.  App.  500.  516 ;  Mlllan  v.  Por- 
ter, 31  Mo.  App.  563  ;  Henderson  ▼.  Mace,  64 
Mo.  App.  393,  396;  Beauchamp  v.  Hlgglns.  20 
Mo.  App.  514,  517 ;  Nicholas  v.  Jones,  23  Neb. 
813,  816 ;  PotTin  v.  Curran,  13  Neb.  302,  805 ; 
Atwater  v.  Wilson,  13  Misc.  117,  119,  Affirming 
63  N.  T.  S.  R.  868;  Chilton  ▼.  Butler.  1  E.  D. 
Smith,  150,  151 ;  Gold  y.  Serrell.  6  Misc.  126 ; 
Leyy  y.  Coogan,  10  Daly,  137 ;  Baker  v.  Thomas, 
12  Misc.  432.  433,  Reversing  11  Misc.  112; 
Jones  v.  Henry.  15  Misc.  151,  152;  McKnlght 
y.  Thayer,  48  N.  Y.  S.  It.  620 ;  Morgan  y.  Mason, 
4  E.  D.  Smith,  636.  638;  Ames  v.  McNally.  6 
Misc.  93,  94  ;  Lloyd  v.  Matthews,  51  N.  Y.  124 ; 
Sussdorff  y.  Schmidt.  65  N.  Y.  319 ;  Hartley  v. 
Anderson,  150  Pa.  391 ;  Keys  v.  Johnson,  68  Pa. 
42 ;  Stringfellow  v.  Powers.  4  Tex.  Civ.  App. 
199;  Byrd  v.  Frost  (Tex.  Civ.  App.)  29  S.  W. 
46 ;  Graves  v.  Bains,  78  Tex.  92,  96 ;  Reynolds 
V.  Tompkins.  23  W.  Va.  229,  235;  Stewart  v. 
Mater,  32  Wis.  344 ;  Mansell  v.  Clements,  L.  R. 
9  C.  P.  139,  8  Moak.  Eng.  Rep.  449. 

In  the  case  of  Adams  v.  Decker,  34  111.  App. 
17,  the  above  rule  Is  thus  expressed  :  "When  the 
purchaser  Is  brought  or  sent  to  him  by  the 
agent,  he  may  or  may  not,  as  he  likes.  Insist  on 
the  terms  he  gave  his  agent,  and  may  refuse  to 
sell  on  any  other  terms,  and  if  he  does  so  re- 
fuse then  the  agent  can  claim  no  commission ; 
but  if  the  seller  waives  the  terms  proposed 
through  the  agent,  and  accepts  the  purchaser 
under  different  terms,  prices,  or  conditions,  then 
he  Is  liable  for  the  commission  to  his  agent." 

Almost  the  same  language  Is  used  by  the  court 
In  the  case  of  Levy  v.  Coogan.  16  Daly,  137, 
In  which  the  court  stated  that  If  the  principal 
accepted  the  purchaser  upon  different  terms 
than  those  given  to  the  broker  he  ratified  the 
broker's  departure  from  his  instructions.  Glider 
V.  Davis.  137  N.  Y.  604,  20  L.  R.  A.  398,  to  the 
same  effect. 

And  In  Hamm  v.  Weber,  19  Misc.  485.  the 
court  intimated  that  if  the  broker  had  unceas- 
ingly continued  his  negotiations  down  to  the 
time  the  exchange  was  actually  effected,  and 
had  made  It  appear  that  the  consummation  or 
the  sale  was  the  result  of  his  agency,  the 
mere  fact  that  the  original  terms  were  modified 
by  the  contracting  parties  would  not  Impair 
the  broker's  right  to  commissions,  and  in  sup- 
port of  such  contention  cited  the  cases  of  Levy 
T.  Coogan,  16  Daly,  137.  and  Gilder  v.  Davis, 
137  N.  Y.  504,  20  L.  R.  A.  398. 

The  rule  as  above  expressed  has  full  support 
Id  the  principle  expressed  in  some  cases,  to  the 
44  L.  K.  A. 


effect  that  the  principal  cannot  have  the  bene- 
fit of  the  broker's  services  and  then  seek  to 
avoid  his  liability  for  commissions.  Wilson  v. 
Sturgls,  71  Cal.  226,  229  :  Phelan  v.  Gardner^ 
43  Cal.  806;  Blood  v.  Shannon,  29  Cal.  31*3; 
Plant  V.  Thompson,  42  Kan.  664. 

It  is  not  essential  to  entitle  the  broker  to 
his  commissions  that  be  should  have  procured  a 
purchaser  upon  the  pi'eclse  terms  named  by  the 
principal  at  the  time  of  the  (employment,  where 
the  principal  chooses  to  alter  such  terms  in  his 
contract  with  the  purchaser.  Jones  v.  Henry, 
15  Misc.  151.  152. 

The  principal  will  not  escape  all  liability  for 
commissions  because  he  has  sold  the  land  for  a 
less  sum  than  the  price  given  to  the  broker^ 
where  the  deduction  is  made  of  his  own  ac- 
cord.    Plant  V.  Thompson,  42  Kan.  664. 

In  such  a  case  there  is  no  equitable  ground 
in  support  of  the  claim  that  the  broker  haa 
not  been  the  procuring  cause  of  the  sale. 
Levy  V.  Coogan,  16  Daly,  137. 

The  fact  that  the  principal  let  off  one  pur- 
chaser, and  sold  to  another  on  different  terms 
has  been  held  not  to  defeat  the  broker's  claim. 
Levlstones  v.  Landraux.  6  La.  Ann.  26. 

In  a  case  wherein  the  purchaser,  who  was 
negotiating  with  the  broker  at  the  latter's  in- 
stance, viewed  the  property  and  concluded  a 
sale  with  the  principal  at  a  less  price,  and  In 
which  the  evidence  did  not  show  that  the  pur- 
chaser was  procured  through  any  other  source, 
the  broker's  commissions  were  allowed.  Byrd 
V.  Frost  (Tex.  Civ.  App.)  29  S.  W.  46. 

And  the  broker  will  be  entitled  to  compen- 
sation for  his  services,  although  it  might  be  less 
than  the  full  commission  he  would  be  entitled 
to  if  he  sold  at  the  price  demanded  by  the  own- 
er, as  the  broker  has  rendered  a  service  in  find- 
ing a  purchaser  accepted  by  the  owner,  and 
must  therefore  receive  a  reasonable  compensa- 
tion unless  precluded  by  the  terms  of  the  con- 
tract of  employment.  Rees  v.  Spruance,  46  111. 
308.  310. 

And  if,  under  an  agreement  between  the  prin- 
cipal and  the  agent,  which  does  not  prescribe 
how  and  when  the  consideration  is  to  be  paid, 
the  broker  produces  an  acceptable  purchaser, 
it  belongs  to  the  principal  and  the  purchaser 
to  arrange  the  terms  and  manner  In  which  the 
consideration  Is  to  be  paid,  and  It  Is  none  the 
less  a  sale  and  purchase  because  other  real  es- 
tate forms  part  of  the  consideration.  Drelsback 
V.  Rollins,  39  Kan.  268. 

The  mere  fact  that  the  principal  effects  a  sale 
at  a  larger  sum  than  that  given  to  the  broker, 
whereby  the  purchaser  procures  a  larger  amount 
upon  mortgage,  does  not  affect  the  broker's 
right  to  commissions  where  the  sale  is  procured 
by  him.  Shlpman  v.  Freeh,  1  N.  Y.  Supp.  67, 
68. 

And  If  the  sale  as  made  Is  more  favorable 
to  the  principal,  he  cannot  resist  the  broker's 
claim  for  commissions  and  restrict  him  to  a  re- 
covery upon  a  quantum  meruit.  McFarland  v. 
Liliard,  2  Ind.  App.  160. 

In  a  case  where  the  negotiations  continue 
without  interruption,  and  the  broker  is  actively 
Instrumental  in  causing  the  principal  and  the 
purchaser  to  arrive  at  the  price  which  they  both 
eventually  agree  upon,  the  mere  fact  that  the 
price  for  which  the  sale  is  made  deviates  from 
that  which  the  broker  was  originally  Instructed 
to  secure  is  not  sufficient  to  establish  a  non- 
performance by  the  broker  of  his  contract  of 
employment.  Gold  v.  Serrell,  6  Misc.  124,  126 ; 
Levy  v.  Coogan,  16  Daly.  137. 

And  In  a  case  where  the  purchaser  introduced 
by  the  broker  hesitated  to  buy  upon  the  original 
terms  named  by  the  principal,  but  subsequently 
negotiated  a  sale  with  the  principal  upon  vliv 
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tually  the  same  terms,  the  broker's  claim  was  al- 
lowed upon  the  ground  that  the  sale  was  the  fralt 
of  his  labor.     Ames  ▼.  McNally,  6  Misc.  93,  04. 

Again,  the  broker's  claim  was  allowed  in  a 
case  where  the  principal  accepted  substantially 
the  same  offer  upon  terms  more  favorable  to 
the  purchaser,  even  though  the  sale  was  finally 
consummated  by  another  broker.  Wood  t. 
Wells,  103  Mich.  320. 

And  where  the  broker  showed  the  principal's 
property  to  the  purchaser,  introduced  him  to  the 
principal,  and  by  his  direction  offered  the  pur- 
chaser the  property  at  a  price  named,  and  sub- 
sequently the  principal  met  the  purchaser  and 
modified  the  proposition  which  he  had  made 
through  the  broker  so  as  to  make  it  acceptable 
to  the  purchaser,  the  broker  was  held  entitled 
to  recover.  Wetzel  1  v.  Wagoner,  41  Mo.  App. 
^09.  516. 

The  mere  fact  of  a  misunderstanding  be- 
tween the  broker  and  the  purchaser  as  to  the 
•amount  of  the  latter's  offer  for  the  property, 
which  offer  the  broker  reported  to  his  principal 
ss  larger  than  really  made,  is  Immaterial  where 
the  minds  of  the  principal  and  the  purchaser 
meet  in  the  agreement  for  the  sale  of  the  land 
for  the  less  sum  as  a  result  of  the  negotiations 
entered  into  by  the  broker  on  behalf  of  the  prln- 
-cipal.     Peckham  v.  Ashhurst,  18  R.  I.  376. 

And  the  mere  fact  that  the  principal  sees  fit 
to  make  a  sale  upon  a  certain  credit  with  no 
security  for  the  price  except  a  certain  sum  paid 
•down  when  the  contract  is  signed  will  not  ex- 
cuse him  from  liability  where  the  sale  is  ef- 
fected within  the  meaning  of  a  contract  where- 
by the  broker  is  to  have  commissions  when  he 
•effects  a  sale,  when  the  terms  of  the  sale  are 
apparently  satisfactory  and  are  accepted  by  the 
principal.     Ward  v.  Cobb,  148  Mass.  618. 

So,  the  broker  is  entitled  to  recover  for  find- 
ing a  purchaser,  although  the  party  he  finds  ob- 
jects to  the  price,  and  the  principal  refuses  to 
reduce  it,  if  the  principal  does  not  terminate 
the  agency,  but  afterwards  himself  negotiates 
with  the  purchaser  for  a  smaller  sum,  stating 
that  "as  long  as  he  was  doing  the  business  him- 
self he  would  not  have  to  pay  any  commis- 
sions,"—especially  when  the  principal  promises 
to  pay,  and  offers  a  sum  to  the  broker  after  the 
sale  is  made.  Dalley  v.  Young,  37  N.  Y.  S.  R.  003. 

In  Blester  v.  Evans,  59  111.  App.  181,  the 
1)roker  recovered  reasonable  compensation  under 
an  agreement  to  give  the  agent  all  he  could 
get  above  a  certain  price,  where  the  principal 
refused  to  take  an  increased  price  or  to  negotl- 
■ate  a  sale  with  a  purchaser  sent  by  the  broker 
upon  the  ground  that  he  was  not  satisfactory, 
but  later  sold  to  him  for  a  much  less  sum  and 
concealed  the  fact,  and  the  broker  found  a  pur- 
■chaser  at  an  increased  price  t>efore  he  was  in- 
formed of  the  first  sale. 

So,  the  broker  was  allowed  commissions  in 
A  case  where  a  special  contract  gave  him  an  ex- 
-clusive  right  to  sell  for  a  certain  period,  and  all 
he  could  receive  over  a  given  amount  by  way  of 
<:ommlssIons,  where  the  principal  deprived  him 
of  his  rights  by  making  a  saie  at  a  lower  price, 
and  the  broker  was  entitled  to  recover  any 
■amount  over  and  above  the  price  that  was  to 
be  netted  to  the  principal,  which  he  proved  he 
could  have  sold  the  land  for  but  for  the  breach 
of  such  contract.  Stringfellow  v.  Powers,  4 
Tex.  Civ.  App.  100. 

In  Hoefiing  v.  Hambleton,  84  Tex.  517,  the 
t»roker  recovered  his  commissions  upon  a  sale 
made  by  the  principal  to  a  purchaser  really  pro- 
•cured  by  the  broker,  although  made  at  a  reduced 
price  on  account  of  a  mistake  in  the  quantity  of 
land. 

If,  however,  the  principal  should  sell  at  a  less 
price  than  that  mentioned  by  the  broker,  to  a 
44  L.  R.  A. 


party  who  purchases  direct  from  the  principal 
although  sent  to  him  by  an  intending  purchaser 
with  whom  the  broker  has  failed  to  make  a  sale, 
the  broker  cannot  recover,  especially  where  his 
evidence  does  not  show  what  the  lower  price 
was  or  the  time  at  which  it  was  made  by  the 
principal.     Warren  v.  Cram,  71  Mo.  App.  6SS. 

In  Chllds  V.  Ptomey,  17  Mont.  502,  500,  a 
nonsuit  was  ordered  as  the  broker  set  forth  a 
special  contract  to  find  a  purchaser  at  a  sped  fie 
price  and  at  fixed  commissions,  but  proved  a 
sale  negotiated  by  the  principal  to  a  purchaser 
introduced  to  him  at  a  less  price,  as  it  was  not 
shown  that  such  purchaser  was  a  party  ready 
and  willing  to  purchase  at  the  original  price, 
and  as  it  did  not  appear  that  the  failure  to  do 
so  was  excusable  by  reason  of  a  fault  on  the 
principal's  part. 

And  where  the  broker  Is  to  have  a  certain  sum 
if  he  produces  a  purchaser  for  ihe  property  at 
a  specified  price,  he  must  produce  one  who  Is 
able  and  willing  to  pay  such  price  before  he  is 
entitled  to  his  commissions,  and  the  priuclpal's 
stipulation  as  to  price  is  not  waived  by  the  fact 
that  he  sells  the  property  himself  for  a  loss 
price,  even  to  a  person  produced  by  the  broker 
in  the  absence  of  knowledge  on  his  part  that 
such  purchaser  is  willing  to  pay  the  price  at 
which  he  has  given  the  property  to  the  broker 
for  sale.     McArthur  v.  Slauson,  63  Wis.  41,  43. 

This  case  is  distinguishable  from  that  of  Stew- 
art V.  Mather,  32  Wis.  344,  347,  et  supra.  In 
that  the  latter  case  was  an  action  upon  a  quan- 
tum meruit,  and  the  principal  was  to  give  a 
certain  percentage  as  commission  upon  any  sale 
which  might  be  made,  and  reserved  the  right  to 
fix  the  price,  and  the  broker  found  a  purchaser. 
The  court  stated  that  where  the  price  or  other 
terms  of  the  sale  are  fixed  by  the  seller.  In  ac- 
cordance with  which  the  broker  undertakes  lo 
find  a  purchaser,  yet  If,  upon  procurement  of 
the  broker,  a  purchaser  comes  with  whom  the 
seller  negotiates,  and  thereupon  voluntarily  re- 
duces the  price  of  the  thing  to  be  sold,  or  the 
quantity,  or  otherwise  changes  the  terms  of  sale 
as  proposed  by  the  broker,  so  that  a  sale  Is  con- 
summated, or  terms  or  conditions  offered  which 
the  party  proposing  to  buy  Is  ready  and  agrees 
to  accept,  then,  and  in  either  of  these  cases, 
the  broker  will  be  entitled  to  his  commissions 
at  the  rate  specified  In  his  agreement  with  his 
principal. 

In  the  case  of  McArthur  v.  Slauson,  53  Wis. 
41,  43,  the  principal  claimed  a  special  contract 
by  which  the  broker  undertook  to  furnish  a  pur- 
chaser willing  and  ready  to  purchase  for  the  full 
amount  specified,  for  which  he  was  to  receive 
a  certain  sum  as  commission,  and  therefore  In 
that  case,  and  under  such  a  contract,  it  was 
Incumbent  upon  the  broker  to  produce  such  a 
purchaser  before  he  was  entitled  to  the  stipu- 
lated commissions. 

So,  the  broker's  commissions  were  denied 
upon  a  sale  made  by  the  principal  at  a  reduced 
rate  in  good  faith  and  without  any  intention  to 
defraud,  to  one  who  had  negotiated  with  the 
broker  where  the  original  price  was  reduced  ro 
a  given  sum  by  a  written  option  for  ten  days, 
and  later  the  option  was  revived  and  extended 
In  writing  for  a  period  of  thirty  days,  and  these 
were  the  only  changes  shown  to  have  been  made 
in  the  agreement  between  the  principal  and  the 
agent,  and  no  sale  was  agreed  upoii,  and  no  pur- 
chaser was  procured  who  was  willing  to  pur- 
chase at  either  of  those  prices,  and  the  broker 
had  no  authority  at  any  time  to  contract  for 
the  sale  at  a  less  price,  and  his  r.^ght  to  sell  at 
even  the  lesser  price  given  to  him  was  extin- 
guished by  the  expiration  of  the  thirty  days  Cor 
which  the  option  was  extended.  Satterthwalte 
'  V.  Vreeland,  3  Hun,  152.  E.  W. 
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ARKANSAS  SUPREME  COUicT. 


LITTLE  ROCK  k  PORT  SMITH  RAILWAY 

et  al,,  Appts., 

V. 

OPPENHEIMER  &  COMPANY. 
(64  Ark.  271.) 

1.  Dlacrlmlnatloii  bet^f^een  localities 
In  facilities  for  transportation,  sucb  as 
a  better  supply  of  cars  at  a  terminus  of  the 
road  than  at  some  other  point  on  the  road, 
when  theire  are  not  cars  enough  to  supply 
allp  does  not  make  the  railroad  company  lia- 
ble to  an  action  for  a  penalty  under  act 
March  24,  1887,  providing  that  "all  Indivld- 
ttals,  associations,  and  corporations  shall 
have  equal  rights  to  have  persons  and  prop- 
erty transported,  .  .  .  and  no  unjust  or 
undue  discrimination  shall  be  made  .  .  . 
in  facilities  for  transportation,"  and  that  **no 
discrimination  in  .  .  .  facilities  for 
transportation  shall  l>e  made  between  trans- 
portation compaiiies  and  individuals,  or  .  .  . 
any  preferences  In  furnishing  cailu"  The  act 
does  not  apply  ta  discrimination  in  facilities 
at  difFerent  localities.  ** 

On  rehearing. 

2.  A  statntory  penalty  ^fvill  not  be  im- 
posed except  when  the  case  is  brought  with- 
in the  strict  letter  of  the  law. 

{Wood  and  Hughee,  J  J.,  dUeeni.) 

(October  2,  1897.) 

APPEAL  by  defendants  from  a  Judgment  of 
the  Circuit  Court  for  Conway  County  in 
favor  of  plaintiffs  in  a  suit  brought  to  recover 
the  statutory  penalty  for  discriminating  be- 
twe^i  shippers  in  the  transportation  of  cot- 
ton.    Reversed. 

The  facts  are  stated  in  the  opinions. 

Messrs.  Dodse  ft  Jolinson,  for  appel- 
lants: 

No  '^unjust  or  undue  discrimination"  of 
any  character  was  shown  to  have  been  com- 
mitted by  defendants  against  plaintiffs. 

All  there  is  in  this  case  is  the  result  of  a 
slight  delay  in  the  movement  of  plaintiffs' 
cotton,  not  after  shipment,  but  before  ship- 
ment and  before  any  contractual  relation  ex- 
isted between  plaintiifs  and  defendants,  and 
tliere  is  no  proof  in  this  record  to  show  "any 
unjust  or  undue"  discrimination  as  against 
plaintiffs  or  as  against  the  stations  from 
which  they  shipped. 

Queen  v.  Railumy  Comrs.  L.  R.  22  Q.  B. 
Div.  042. 

All  discriminations  are  not  undue,  that  is, 
unrea.«onable ;  nor  are  they  unjust,  that  is, 
illegal  or  improper. 

Houston  d  T.  O.  R.  Co.  v.  Rust,  58  Tex.  08 ; 
Ragan  v.  A.iken,  9  Lea,  609,  42  Am.  Rep. 
684. 

A  delay  is  not  a  discrimination.     Neither 


is  it  necessarily  undue,  unreasonable,  or  un- 
just. 

Wibert  V.  Xew  York  d  E,  R.  Co.  12  M.  Y. 
245;  Parsons  v.  Hardy,  14  Wend.  215,  28 
Am.  Dec.  521 ;  Ballentine  v.  North  Missouri 
R.  Co.  40  Mo.  49 1 ,  93  Am.  Dec.  315;  Vickshurg 
d  M.  R.  Co.  V.  Ragsdale,  46  Miss.  4do  ;  Beck- 
with  V.  PrisMe,  32  Vt.  569 ;  Conger  v.  Hud- 
son River  R.  Co,  6  Duer,  376;  Livingston  v. 
New  York  C.  d  H.  R.  R,  Co,  6  Hun,  562; 
Taylor  v.  Great  Northern  R.  Co.  L.  R.  1  C. 
P.  385;  Crosby  v.  Fitch,  12  Conn.  410,  31 
Am.  Dec.  745;  Hutchinson,  Carr.  2d  ed.  S5 
114,  115;  Peet  v.  Chicago  d  N,  W.  R.  Co,  20 
Wis.  695,  91  Am.  Dec.  446;  Lovett  v.  Hobhs, 
2  Show.  127;  Riley  v.  Home,  5  Bing.  217; 
Dawson  v.  Chicago  d  A,  R.  Co.  79  Mo.  296; 
Faulkner  v.  South  Pacific  R.  Co.  61  Mo. 
311;  Helliwell  v.  Grand  Trunk  R.  Co.  10 
Bias.  170;  Geismer  v.  Lake  Shore  d  M,  8.  R, 
Co,  102  N.  Y.  570,  55  Am.  Rep.  837 ;  Hous- 
ton, d  T.  C,  R,  Co,  T.  Smith,  63  Tex.  322. 

The  statute  of  this  state  in  nowise  varies 
the  common  law,  but  simply  is  a  crystalli- 
zation of  it  into  a  statutory  enactment. 

Johnson  v.  Pensacola  d  P,  R.  Co.  16  Fla. 
623,  26  Am.  Rep.  737 ;  Root  v.  Long  Island 
R.  Co.  114  N.  Y.  300,  4  L.  R.  A.  331,  2  In- 
ters. Com.  Rep.  676;  Atchison,  T.  d  S,  F,  R. 
Co.  V.  Denver  d  N.  0.  R,  Co,  110  U.  S.  667, 28 
L.  ed.  291. 

A  penal  statute  cannot  be  extended  by  im- 
plication or  construction. 

Sutherland,  Stat.  Constr.  f  350;  HaU  y. 
State,  20  Ohio,  8;  Foster  v.  Rhoads,  19 
Johns.  191 ;  State  v.  Graham,  38  Ark.  521. 

All  penal  laws  which  impose,  by  way  of 
punishment,  any  pecuniary  mulct  or  damage 
Devond  compensation  for  the  benefit  of  the 
injured  party,  or  recoverable  by  the  inform- 
er, or  wnich,  for  like  purpose,  impose  any 
special  burden,  or  take  away  or  impair  any 
privilege  or  right,  are  to  be  classed  as  penal 
statutes,  and  must  be  strictly  construed. 

Allen  V.  Stevens,  29  N.  J.  L.  509;  Cole  v. 
Groves,  134  Mass.  471 ;  Camden  d  A,  R.  d 
Transp.  Co.  v.  Briggs,  22  N.  J.  L.  623 ;  Read 
V.  Steivart,  129  Mass.  407 ;  Breitung  v.  Lin- 
dauer,  37  Mich.  217;  Cumberland  d  0.  Canal 
Corp.  V.  HitcJiings,  57  Me.  146;  Bayard  v. 
Smith,  17  Wend.  88;  Henderson  v.  Sher- 
borne, 2  Mecs.  &  W.  230 ;  Titustnll^s  Appeal, 
108  Pa.  600;  Reed  v.  Davis,  8  Pick.  514; 
Ordway  v.  Central  Nat.  Bank,  47  Md.  217, 
28  Am.  Rep.  455;  Endlich,  Interpretation  of 
Statutes,  §  470;  Stevens  v.  Jeacocke,  11  Q.  B. 
731 ;  Sedgw.  Stat.  &  Const.  L.  p.  76;  Barden 
V.  Crocker,  10  Pick.  383. 

Messrs.  A.  S.  McKennon,  R.  J.  White, 
and  Carmichael  ft  Seaxv^ell  for  appellees. 

Battle,  J.,  delivered  the   opinion    of  the 
court : 
This  action  was  instituted  under  an  act 


Note. — The  Arkansas  statute  construed  in 
the  above  case  diCFers  materially,  as  will  be 
readily  seen,  from  the  Act  of  Congress  to  Repru- 
late  Commerce,  under  which  undue  dlscrlmfaa- 
tlon  between  localities  Is  prohibited,  as  to  which 
see  Texas  ft  P.  B.  Co.  v.  Interstate  Commerce 
44  L.  R.  A.  23 


Commission,  162  U.  S.  197»  40  L.  ed.  940,  5  In- 
ters. Com.  Rep.  405. 

For  another  recent  state  statute  regulating 
carrier's  rates,  see  Louisville  &  N.  B.  Co.  v. 
Com.   (Ky.)   43  L.  R.  A.  541. 
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entitled  *'An  Act  to  Prevent  Unjust  Discrim- 
ination, .  .  .  and  to  Prevent  Discrimi- 
nation between  Transportation  Companies 
^nd  Individuals  in  Furnishing  Cars  or  Mo- 
tive Power,"  and  approved  March  24,  1887, 
for  the  purpose  of  collecting  a  penalty.  The 
plaintiffs  recovered  a  verdict,  and  a  judg- 
ment thereon,  against  the  defendants  for  the 
sum  of  $1,500. 

The  basis  of  the  action  was  the  failure  of 
appellants  to  furnish  the  same  facilities  for 
transporting  cotton  from  Altus  (the  ship- 
ping station  for  Roseville)  as  were  furnished 
at  Van  Buren.  This,  it  was  insisted,  was  an 
undue  and  unjust  discrimination  in  favor 
of  the  shippers  at  Van  Buren  against  the 
appellees.  The  important  facts  are  undis- 
puted, and  are  substantially  as  follows: 
The  cotton  crop  of  1891  was  unusually  large. 
In  Arkansas  it  exceeded  anticipation,  and 
was  100,000  bales  larger  than  the  preceding 
crop.  The  weather  favoring,  it  was  rapidly 
gattieiwd  and  hurried  to  the  railroads  for 
transportation  to  market.  The  railroad 
companies  were  not  prepared  to  ship  it  at 
many  stations  as  rapidly  as  it  was  offered 
for  shipment.  At  these  stations  it  soon 
filled  their  platforms,  after  which  they  re- 
fused to  receive  more  until  room  for  it  was 
made  by  the  shipment  of  that  already  re- 
ceived. At  Roseville,  where  the  appellants 
had  established  a  receiving  station  for 
freiffht  to  be  shipped  at  Altus  over  their 
roaa,  the  platforms  were  covered  with  it,  and 
appellants  were  unable  to  ship  it  for  many 
days,  because  they  did  not  have  cars  suffi- 
cient to  meet  the  demands  for  transportation 
upon  their  road. 

During  the  months  of  October,  November, 
and  December  of  that  year  (1891)  appellees 
hnuled  to  Roseville  several  hundred  bales  of 
(  ton,  to  be  shipped  at  Altus  over  appel- 
lants' road  and  tendered  them  to  their  agent, 
and  he  refused  to  receive  them,  giving  as  his 
reason  for  so  doing  that  the  station  [Hatform 
at  Altus  was  filled,  and  he  had  no  room  to 
store  or  care  for  it.  This  cotton  lay  at 
Roseville  several  days  awaiting  transporta- 
tion. At  Van  Buren,  a  town  on  appellants' 
road,  however,  cotton  was  promptly  shipped, 
'xue  facilities  there  for  shipping  were  greater 
than  at  any  other  place  on  the  road,  except 
at  Little  Itock.  This  was  owing  to  the  fact 
that  there  are  several  roads  running  to  that 
town  called  the  Kansas  A  Arkansas  Valley 
Railway,  the  St.  Louis  &.  San  Francisco,  the 
Greenwood  Branch  of  the  St.  Louis,  Iron 
Mountain,  &.  Southern  Railway,  and  appel- 
lants' railway,  the  two  roads  first  men- 
tioned competing  with  the  last,  and  to  the 
fact  that  appellants  proportionately  fur- 
nished more  cars  at  that  place  than  at 
others. 

The  reason  more  cars  were  used  at  Van 
Buren,  in  proportion  to  freight  shipped,  than 
were  furnished  by  appellants  to  other  stations 
or  depots,  was,  it  is  at  one  of  the  termini  of 
their  road;  and  another  was,  there  were 
wholesale  merchants  at  Van  Buren,  who 
shipped  goods  there  by  the  car  load,  and 
thereby  caused  many  cars  to  be  unloaded  at 
that  town.  Being  a  terminal  point,  many 
empty  cars  necessarily  accumulated  there. 
44  L.  R.  A. 


In  such  cases  it  was  the  duty  and  custom  of 
the  agent  at  the  terminals  to  use  as  many 
of  the  cars  as  were  needed  there,  and  to  re- 
port the  remainder  to  the  transportation  de- 
partment for  distribution. 

The  statute  upon  which  this  action  is 
based  (act  March  24,  1887)  is  as  follows: 

"Sec.  1.  All  individuals,  associations,  and 
corporations  shall  have  equal  rights  to  have 
persons  and  property  transport^  over  rail- 
roads in  this  state,  and  no  unjust  or  undue 
discrimination  shall  be  made  in  charges  for, 
or  in  facilities  for,  transportation  of  freight 
or  passengers  within  the  state,"  etc. 

"Sec.  4.  No  discrimination  in  charges  or 
facilities  for  transportation  shall  be  made 
between  transportation  companies  and  indi- 
viduals, or  in  favor  of  either,  by  abatement, 
drawback,  or  otherwise,  and  no  railroad,  or 
any  lessee,  manager,  or  employee  thereof 
snail  make  any  preferences  in  furnishing 
cars  or  motive  power,"  etc. 

"Sec.  12.  That  any  railroad  corporation 
that  shall  violate  the  1st,  4th,  .  .  .  sec- 
tions of  this  act,  .  .  .  shall  forfeit  and 
pay  for  every  such  offense  any  sum  not  less 
than  $50  nor  exceeding  $1,000  and  costs  of 
suit,  to  be  recovered  by  civil  action  by  the 
party  aggrieved,  in  any  court  having  juris- 
diction thereof,"  etc. 

The  only  parties  this  act  declares  shall 
have  equal  rights  to  have  persons  and  prop- 
erty transported  over  railroads  in  this  state 
are  individuals,  associations,  and  corpora- 
tions. Having  declared  that  they  are  enti- 
tled to  these  rights,  it  further  declares  that 
"no  unjust  or  undue  discrimination  shall  be 
niprle  in  charges  for,  or  in  facilities  for, 
tru  -portation  of  freight  or  passengers." 
Against  whom  is  this  discrimination  pro- 
hibited? Manifestly,  those  the  act  declares 
are  entitled  to  equal  risrhts.  If  it  meant 
that  it  shall  not  be  made  against  any  party 
without  regard  to  those  named,  the  first 
clause  would  be  entirely  superfluous.  Hav- 
ing declared  who  are  entitlea  to  equal  rights, 
it  follows  that  the  refusal  to  them  of  the 
same  rights  allowed  to  others  would  be  a  dis- 
crimination. Hence  the  act  forbids  unjust 
or  undue  discrimination  against  them  in  the 
transportation  of  persons  or  property,  and 
imposes  a  penalty  upan  any  railroad  com- 
pany who  shall  be  guilty  of  the  forbidden 
act. 

Appellees  sued  for  the  penalty  on  account 
of  a  discrimination  against  them  as  an  as- 
sociation,— as  a  partnership.  Are  they  en- 
titled to  it? 

The  act  makes  no  changes  .in  the  common 
law  as  to  the  rights  oi  the  parties  named 
therein  to  equal  facilities  for  shipping,  or  as 
to  unjust  discrimination.  At  common  law 
it  was  the  duty  of  the  common  carrier  to  re- 
ceive and  carry  all  goods  offered  for  trans- 
portation upon  receiving  a  reasonable  hire, 
and  every  one  had  equal  rights  to  transporta- 
tion by  them.  Yet  under  this  rule  different 
facilities,  furnished  under  circumstances  es- 
sentially different,  did  not  constitute  an  un- 
just or  undue  discrimination,  when  the  dif- 
ference was  in  accordance  with  the  difference 
in  circumstances,  and  the  difference  was  not 
intended  to  injure  another  shipoer,  or  give. 
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or  did  not  tend  to  give,  the  favored  shipper 
material  adyantages  over  him  in  their  com- 
petition in  buflinesB.  The  obserrance  of  this 
rule  accomplished  the  desi^  and  object  of 
the  law  in  prohibiting  discrimination,  which 
was  to  prevent  conmion  carriers  from  favor- 
ing one  shipper  to  the  injury  of  another  in 
the  same  business,  from  suppressing  or  di- 
minishing competition,  and  from  creatine 
monopolies.  Bays  y.  Pennsylvania  Co,  12 
Fed.  Rep.  300;  Samuels  v.  Louisville  d  N. 
R.  Co.  31  Fed.  Rep.  67,  4  Inters.  Com.  Rep. 
420 ;  Messenger  v.  Pennsylvania  R.  Co,  36  N. 
J.  L.  410, 13  Am.  Rep.  457  ;  Phipps  v.  London 
d  N,  W.  R.  Co,  [1892]  2  Q.  B.  229,  50  Am.  & 
Eng.  R.  Cas.  497 ;  Hutchinson,  Carr.  §  302 ;  1 
Wood,  Railroads,  §S  197,  198;  4  Elliott, 
Railroads,  S  1676. 

Was  there  any  unjust  or  undue  discrim- 
ination by  appellants  against  appellees? 
Superior  facilities  for  shipping  were  fur- 
nisned  at  Van  Buren.  If  this  was  a  dis- 
crimination, it  was  not  against  any  particu- 
lar individual  or  association,  nor  against  the 
shippers  at  any  particular  station,  but 
against  the  shippers  collectively  at  every 
station  on  the  railroad,  except  at  Van  Bu- 
ren; that  is  to  say,  in  favor  of  one  locality 
against  all  others.  They  furnished  the 
same  shipping  facilities  to  all  persons, 
associations,  and  corporations  at  Van  Buren 
which  they  refused  to  all  parties  at  other 
stations.  Hence  there  was  no  discrimina- 
tion against  individuals  or  associations,  they 
being  treated  alike  under  the  same  circum- 
stances. 

There  was  no  intention  to  injure  appellees 
by  discrimination.  The  facilities  furnished 
at  Van  Buren  in  the  months  of  October,  No- 
vember, and  December  of  1891  were  no 
greater  than  those  furnished  in  previous 
years.  The  evidence  does  not  show  that  a 
sufficient  number  of  cars  were  not  furnished 
at  all  the  stations  on  the  road  prior  to  the 
fall  and  winter  of  1891.  Previous  to  that 
time  Van  Buren  had  enjoyed  the  same  facil- 
ities as  it  did  then,  by  reason  of  its  being 
one  of  the  terminals  of  the  railroad,  and  the 
»ame  distribution  of  cars  was  made.  The 
complaint  of  unjust  discrimination  grew  out 
of  the  unusually  large  cotton  crop  of  1891. 
Sufficient  transportation  was  not  furnished 
then,  because  appellants  had  not  anticipated 
it. 

In  the  months  of  October,  November,  and 
December  of  1891  appellees  were  merchandis- 
ing at  Paris,  in  rx>gan  county,  and  were  not 
injured  by  reason  of  advantages  gained, 
through  superior  facilities  for  snipping,  by 
those  engaged  in  the  same  business.  If  they 
suffered,  their  competitors  suffered  in  like 
manner.  All  were  treated  alike,  and  suf- 
fered in  the  same  manner. 

It  follows  there  was  no  unjust  or  undue 
discrimination  against  appellees,  and  that 
they  are  not  entitled  to  a  penalty. 

Judgment  of  the  Circuit  Court  is  reversed, 
and  final  judgment  is  rendered  here  in  favor 
of  appellants. 

Bvnn  and  Blddlek,  JJ.,  concur. 
4 1  L.  R.  A. 


Wood,  J.,  dissenting : 

Necessarily,  under  Sie  construction  given 
the  act  by  the  court,  there  could  be  no  dis- 
crimination between  individuals  at  different 
stations.     So  long  as  all  the  individuals  at 
any  given  station  are  treated  alike,  there 
can  be  no  discrimination  between  these  and 
the  individuals  at  some  other  station,  al- 
though at  the  one  station  all  facilities  de- 
sired or  required  are  furnished,  while  at  the 
other  they  are  wholly  denied.     This,  in  our 
opinion,  was  not  the  intention  of  the  legisla- 
ture, and  such   construction  is  not  justified 
by  the  language  of  the  act.    There  is  notliing 
in   the  act  limiting  the  discrimination  to 
individuals  of  the  same  station,  and,  with- 
out some  such  restrictive  words  in  the  act 
itself,  we  can  find  no  authority  for  so  limit- 
ing it.     The  legislature  evidently  intended 
to  prevent  any  undue  or  unjust  discrimina- 
tion between  "indiyiduals,  associations,  and 
corporations"  anywhere  in  the  state,  whether 
shipping  from  the  same   or    from    different 
stations.     If  the  construction  of  the  court 
be  correct,  any  railroad  in  the  state  may  ar- 
bitrarily  furnish  shipping  facilities  to  one 
station,  and  withhold  all  facilities  from  an- 
other rival  station,  similarly  situated,  with- 
out being  subject  to  the  penalties  of  the  act. 
(When  we   speak    of  place  or    station,  we 
mean  the  individuals,  associations,  or  corpo- 
rations, as  the  case  may  be,  shipping  fronv 
said   place  or  station ;  for  the  abstract  thing 
called  the  "station"  or  "locality"  malccs  no 
shipments,  and  has  no  commercial  or  finan- 
cial life,  apart  from  the  individuals,  etc.,  re- 
siding and  doing  business  there.)     It  is  man- 
ifest that  the  exercise  of  such  absolute  power 
upon  the  part  of  railway  corporations  would 
be  disastrous  to  the  business  prosperity  of 
the  individuals  so  discriminated  against  nt 
any  given  station.     Nor  can  it  be  denied  that 
ofttimes  the  most  powerful  incentives  exist 
for  these  corporations    to   make    such    dis- 
criminations.    For  instance,  they  may  own 
little  property    at  one    station,    and    have 
large  possessions  at  another  and  rival  busi- 
ness point,  and  it  may  be  to  their  interest  to 
destroy  the  town  where  they  have  little  in 
order  to  build  up  the  place  where  they  have 
much.     In  what  more  effectual   way  could 
this  be  done  than  by  denying  transportation 
facilities  to  the  one  while  furnishing  them  to 
the  other.    Again,  at  one  station  on   their 
road  there  may  be  competing  lines,  while  at 
another,   and  maybe   its   commercial   rival, 
there  are  none.     Now,  to  meet  the  competi- 
tion at  the  one  station,  and  to  do  it  with 
the  least  expense   possible,    they  may    take 
away  from  the  other  station,  where  there 
is  no  competition,  all,  or  nearly  all,  its  facil- 
ities for  transportation,  in  order  to  furnish 
to  the  station  where    there  is  competition. 
Can  it  be  said  that  there  would  be  no  dis- 
crimination in  cases  of  this  kind,  under  the 
act,   or    that   a  discrimination   based  upon 
such  considerations  as  these,  alone,  would 
not  be  undue  and   unjust?     We   think  not. 
Doubtless,  to  prevent  just  such  acts  of  dis- 
crimination as  these,  and  all  others,  between 
individuals,  etc.,  shipping  from  different  sta- 
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tions,  as  well  as  acts  of  undue  and  unjust  dis- 
crimination between  individuals,  etc.,  ship- 
ping from  the  same  station,  the  act  under 
consideration  was  passed.  The  supreme 
court  of  Illinois,  in  speaking  of  a  case  where 
there  had  been  a  discrimination  in  freights 
between  individuals  at  different  stations, 
used  this  pertinent  language:  "The  dis- 
crimination, in  such  a  case,  is  as  much  a 
discrimination  between  individuals  as  it 
would  be  in  reference  to  two  persons  living 
in  the  same  locality,  and  shipping  at  the 
same  station,  unless,  as  before  stat^,  a  sat- 
isfactory reason  can  be  given  for  discrimina- 
tion between  the  points  of  shipment;"  and, 
further:  "So,  too,  in  the  case  before  us. 
Tlie  resident  of  Bloomington,  who  sends  to 
Chicago  for  a  car  of  lumber,  is  charged  by 
the  company  at  the  rate  of  $5  per  thousand 
feet  for  transportation.  The  resident  of 
Lexington,  who  orders  the  same  lumber  at 
the  same  time,  is  charged  $5.65  per  thousand 
feet  for  transportation  16  miles  less  in  dis- 
tance. Is  there  not  here,  unless  an  explan- 
ation can  be  furnished  by  the  company,  an 
unjust  discrimination  between  individuals, 
quite  as  much  within  the  prohibition  of  the 
principles  of  the  common  law  as  would  be  ah 
unjust  discrimination  between  individuals  of 
the  same  town?"  And  the  court  holds  that 
the  fact  of  there  being  a  competing  line  of 
road  at  the  station  where  the  individual 
lived  in  whose  favor  the  discrimination  was 
made  would  not  be  a  sufficient  explanation. 
Chicago  d  A.  R.  Co.  v.  People,  Koemer,  67 
111.  11,  16  Am.  Rep.  509.     Preciselv  the  same 

Srinciple  would  apply  whether  the  acts  of 
iscriminatibn  were  in  the  matter  of  freight 
charges  or  facilities  of  transportation. 

The  act  under  consideration  is :  "All  In- 
dividuals, Associations,  and  Corporations 
shall  Have  Equal  Rights  to  Have  Persons 
and  Property  Transported  over  Railroads  in 
This  State,  and  no  Unjust  or  Undue  Discrim- 
ination shall  be  Made  in  Charges  for,  or  in 
Facilities  for.  Transportation  of  Freight  or 
Passengers  within  the  State,"  etc.  There 
are  no  terms  of  limitation  as  to  locality,  ex- 
cept "within  the  state"  (and,  of  course,  the 
legislature  had  no  power  to  legislate  beyond 
the  state) .  The  restrictive  words  as  to  the 
discrimination  are  that  it  shall  not  be  "un- 
just or  undue."  The  use  of  these  terms  "un- 
i'ust  or  undue"  shows  that  the  legislature 
:new  that  there  would  be,  necessarily,  some 
discrimination,  but  that  it  was  only  such  as 
was  "unjust  or  undue"  that  was  inhibited. 
Section  0193,  Sand.  &  H.  Di^.,  makes  it  the 
duty  of  railroads  to  furnish  sufficient  ac- 
commodations for  the  transportation  of  all 
such  passengers  and  property  as  shall,  with- 
in a  reasonable  time  previous  thereto,  offer, 
or  be  offered,  for  transportation  at  the  place 
of  starting  and  junctions  of  other  railroads, 
and  at  sidings  and  stopping  places  estab- 
lished for  receiving  and  discharging  way  pas- 
sengers and  freights,  and  shall  take,  trans- 
port, and  discharge  such  passengers  and 
Sroperty  at,  from,  and  to  such  places  on  the 
ue  payment  of  tolls,  freight,  or  fare  legally 
authorized  therefor.  The  next  section  pro- 
vides "that  the  railroad  shall  pay  to  the 
party  aggrieved  all  damages  sustained  by 
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reason  of  a  violation  of  this  act,  with  costs 
of  suit. '  See  §  6194,  Sand.  &  H.  Di^.  The 
statute  prohibiting  unjust  discrimination, 
supra,  furnishes  an  additional  remedy  to  the 
statutes  just  quoted,  by  way  of  penalty, 
against  those  coming  within  its  terms.  All 
these  statutes  are  but  declaratory  of  the  com- 
mon law,  which  makes  it  the  duty  of  ccmimon 
carriers  to  furnish  facilities  for  and  to  trans- 
port all  goods  offered  in  the  ordinary  course 
of  business,  and  to  prohibit  any  unjust  and 
undue  discrimination  in  furnishing  such  fa- 
cilities of  transportation.  4  Elliott,  Rail* 
roads,  $  1467,  and  authorities  cited  in  note; 
1  Wood,  Railroads,  S  195.  "It  is,"  says 
Judge  Elliott,  "safe  to  say  that  the  rule  is 
that  a  railroad  carrier,  so  far  as  concerns 
the  receipt  and  transportation  of  goods,  how- 
ever it  may  be  as  to  rates  of  freight,  must, 
where  the  conditions  and  circumstances,  are 
identical,  treat  all  shippers  alike.  It  cannot 
furnish  lacilities  to  some  shippers,  and  deny 
them  to  other  shippers,  unless  there  is  a  dif- 
ference in  condition  or  circumstances  such  as 
makes  the  discrimination  a  just  one."  4  El- 
liott, Railroads,  S  1468.  A  common  carrier, 
for  such  goods  as  he  undertakes  to  carry,  is 
bound  to  provide  reasonable  facilities  of 
transportation  to  all  shippers  at  every  sta- 
tion who,  in  the  regular  and  expected  course 
of  business,  offer  their  goods  for  transporta- 
tion. The  carrier  is  not  reouired  to  provide 
in  advance  for  any  unpreceaented  and  unex- 
pected rush  of  business,  anu  therefore  will 
be  excused  for  delay  in  shipping,  or  even  in 
receiving  goods  for  shipment,  until  such 
emergency  can,  in  the  regular  and  usual 
course  of  business,  be  removed.  Id.  f  1470; 
Hutchinson,  Carr.  S  292.  The  supreme  court 
of  Wisconsin  voices  our  opinion  of  the  duty 
of  railroads  to  distribute  cars  at  different 
stations  as  follows:  "The  company  owes 
the  same  duty  to  shippers  at  any  one  station 
as  it  does  to  the  shippers  at  any  other  sta- 
tion of  the  same  business  importance.  The 
rights  of  all  shippers  applying  for  such  cars, 
under  the  same  circumstances,  are  necessar- 
ily equal.  No  one  station,  much  less  any 
one  shipper,  has  the  right  to  command  the 
entire  resources  of  the  company  to  the  ex- 
clusion or  prejudice  of  other  stations  and 
other  shippers.  Most  of  such  suitable  cars 
must  necessarily  be  scattered  along  and  upon 
.  .  .  [the  company's]  different  lines  of 
railroad,  loaded  or  unloaded.  Many  will 
necessarily  be  at  the  larger  centers  of  trade. 
The  conditions  of  the  market  are  not  always 
the  same,  but  are  liable  to  fluctuations,  and 
may  be  such  as  to  create  a  great  demand  for 
such  cars  upon  one  or  more  of  such  lines  and 
very  little  upon  others.  Such  cars  should  be 
distributed  along  the  different  lines  of  road, 
and  the  several  stations  on  each,  as  near  as 
may  be  in  proportion  to  the  ordinary  busi- 
ness requirements  at  the  time,  in  order  that 
shipments  may  be  made  with  reasonable 
celerity.  ...  It  is  the  extent  of  such 
business  ordinarily  done  on  a  particular  line, 
or  at  a  particular  stati6n,  which  properly 
measures  the  carrier's  obligation  to  furni^i 
such  transportation.  But  it  is  not  the  duty 
of  such  carrier  to  discriminate  in  favor  of 
the  business  of  one  station  u>  the  prejudice 


1897. 


Little  Rock  &  Ft.  S.  Rt.  v.  Oppbnheimsb  &  Co. 


367 


and  injury  of  the  business  of  another  station 
of  the  same  importance."  Ayres  v.  Chicago 
d  N.  W.  R.  Co.  71  Wis.  372.  In  Riddle  v. 
"New  York,  L.  E.  &  W.  R.  Co.  1  Inters.  Com. 
Rep.  787,  1  Inters.  Com.  Com.  694,  Walker, 
C,  said:  "It  is  the  duty  of  a  common  car- 
rier to  provide  adequate  equipment  for  the 
business  of  his  line;  if  in  time  of  special 
pressure  someone  must  wait,  the  annoyance 
must  be  distributed  with  all  possible  equal- 
ity." Again:  ''A  common  carrier  is  under 
obligation  to  serve  the  public  equally  and 
justly.  It  is  unlawful  for  him  to  make  or 
give  any  undue  or  unreasonable  preference 
or  advantage  to  any  particular  person,  com- 
pany, firm,  corporation,  or  locality.'  "  True, 
this  was  said  under  the  interstate  commerce 
act  expressly  naming  locality;  but,  under  the 
wnstruction  we  give  the  act  before  us,  it  Is 

2ually  applicable  to  the  case  in  hand.     See 
so  Hutchinson,  Carr.  §  297 ;  1  Wood,  Rail- 
roads, 9  196. 

The  statute  seeks  to  enforce  equality  of 
^eatment  to  all  shippers  under  like  circum- 
4tance8.  As  we  have  seen,  not  every  act  of 
discrimination  is  unlawful.  But  there  is  al- 
Mrays  a  presumption  against  it.  It  devolves 
upon  the  shipper  in  the  first  instance  to  show 
the  discrimination,  and  then  tne  burden  is 
Qpon  the  railroad  to  show  circumstances  that 
would  justify  or  excuse  it;  t.  e.,  to  show  that 
the  discrimination  is  just.  1  Wood,  Rail- 
roads, I  198;  4  Elliott,  Railroads,  §  1477. 
The  statute  does  not  define  wnat  is  unjust  or 
undue  discrimination.  The  Supreme  Court 
of  the  United  States  in  TexcLS  d  P.  R.  Co.  v. 
Interstate  Commerce  Commission,  162  U.  S. 
219,  40  L.  ed.  947,  5  Inters.  Com.  Rep.  405, 
says  that  "such  questions  are  questions,  not 
of  law,  but  of  fact."  But  we  agree  with 
Judge  Elliott  that  this  can  only  be  so  in  a 
loose  sense,  and  that,  "in  strict  accuracy,  it 
is  a  question  in  which  the  elements  of  law 
and  fact  are  component  parts."  4  Elliott, 
Railroads,  9  1679.  As  was  said  by  the  su- 
preme court  of  Texas :  "It  is  a  question  of 
law  and  fact  in  the  given  case,  and  whether 
the  discrimination  be  or  not  unlawful  must 
be  ascertained  by  applying  to  the  facts  of  the 
case  the  princif^les  of  the  common  law," 
since,  as  we  have  shown,  our  statute  is  but 
declaratory  of  the  common  law.  Houston  d 
T.  C.  R.  Co.  V.  Rust,  68  Tex.  98,  9  Am.  A 
Enjj.  R.  Cas.  126.  Whether  there  has  been 
a  discrimination  undue  or  unjust,  in  any  case 
depends  upon  the  situation  and  circum- 
stances of  both  th€  shipper  and  carrier,  and 
is  generally  a  question  for  the  jury,  under 
proper  instructions.  So  far  as  the  shipper 
is  concerned,  the  relation  or  situation  of  one 
shipper  towards  the  railroad  is  the  same  as 
that  of  any  other  shipper  having  the  same 
class  of  goods  to  ship,  although  they  may  be 
at  different  stations.  For  example,  the  mer- 
chant at  one  station  having  100  bales  of 
cotton  ready,  and  which  has  been  offered  for 
transportation,  is  in  the  same  relation  or 
situation  to  the  railroad  as  a  merchant  at 
some  other  station,  who  has  the  same  quan- 
tity and  quality  of  cotton  ready  for  ship- 
ment. Both  are  alike  desiring  and  are  en- 
titled to  prompt  transportation  and  to  equal 
facilities.     But  the  relation  of  the  railroad 
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company  to  eacn  of  these  shippers  may  be 
very  different.  For  instance,  one  station 
may  be  the  end  of  a  division, — a  distributing 
point  for  cars;  may  have  commission  mer- 
chants shipping  goods  by  the  car  load;  or  at 
the  one  station  there  may  be  an  unprecedent- 
ed rush  of  business.  These  circumstances  of 
the  railroad  company  existing  at  the  one  sta- 
tion, and  absent  at  the  other,  may  enable  the 
railroad  to  ship  promptly  for  the  shipper 
at  the  one  while  denying  it  to  the  shipper  at 
the  other.  Here  would  be  a  discrimination, 
but  no  reasonable  man  could  say  it  would  be 
unjust  or  undUe.  But  if  it  should  turn  out 
that  there  was  no  unexpected  rush  of  busi- 
ness at  the  one  station  that  did  not  exist 
at  the  other;  that  the  demand  for  transpor- 
tation for  cotton  was  about  the  same  at 
both  stations;  but  that  at  the  station  where 
the  favored  shipper  lived  there  was  a  compet- 
ing line  of  roaa,  and  that  the  cars  which  ac- 
cumulated there  (on  account  of  its  being  a 
distributing  point  and  on  account  of  large 
shipments  by  commission  merchants)  were 
held  there,  and  not  distributed  to  the  other 
station  pro  rata^  in  order  that  the  railroad 
mi^ht  be  able  at  all  times  to  meet  the  compe- 
tition, and  to  control  the  business  of  ship- 
ping cotton, — if  there  was  testimony  to  jus- 
tify a  conclusion  of  this  kind,  a  verdict 
against  the  railroad  for  unjust  or  undue  dis- 
crimination could  not  be  disturbed.  There 
was  evidence  upon  which  the  jury  might  have 
reached  this  conclusion.  The  foregoing  prin- 
ciples of  law  are  applicable  to  cases  of  the 
kind-  under  consideration.  We  have  not 
closely  scrutinized  the  instructions,  to  see 
whether  they  conform  to  our  views  of  the  law 
as  above  set  forth,  since  the  opinion  of  thei 
court  makes  a  reversal  inevitable  in  any 
event.  Assuming,  however,  that  the  direc- 
tions to  the  jury  are  in  accord  with  the  views 
we  have  expressed,  the  judgment  of  the 
court  should  be  affirmed. 

Husl&es,  J.,  concurs. 

A  petition  for  rehearing  having  been  filed, 
Rlddiok,  J.,  on  November  20,  1897,  handed 
down  the  following  response: 

We  held  in  a  former  opinion  in  this  case 
that  a  shipper  at  Altus,  a  station  on  appel- 
lant's railway,  could  not  recover  a  penalty 
against  the  railway  company  because  it  fur- 
nished to  shippers  at  Van  Buren,  another 
station  on  its  line,  facilities  superior  to  those 
furnished  at  Altus.  We  did  not  hold,  nor 
was  it  necessary  to  hold,  that  toe  laws  of 
this  state  do  not  forbid  railroad  companies 
from  making  unjust  discrimination  between 
different  localities  along  their  line;  but  we 
did  hold  that,  under  the  facts  of  this  case, 
appellees  were  not  entitled  to  a  penalty,  and 
that  their  remedy  for  the  wrongful  failure 
of  the  company  to  furnish  adequate  facilities 
at  Altus  was  an  action  for  damages. 
Learned  counsel  for  appellees,  in  tms  and 
other  cases  in  which  the  same  questions  are 
involved,  have  favored  us  with  able  and 
elaborate  printed  arguments  in  support  of 
the  motion  to  rehear,  but,  after  giving  such 
arguments  careful  consideration,  our  con- 
clusions announced  in  the  former  opinion  re- 
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main  unchanged,  and  the  motion  must  he 
overruled.  As  the  question  determined  is 
important,  and  as  there  is  division  among 
the  judges  of  the  court,  I  will  endeavor  to 
eive  some  further  reasons  for  our  judgment 
m  addition  to  those  stated  by  Mr.  Justice 
Battle  in  the  former  opinion.  The  facts  are 
fully  stated  in  that  opinion,  and  I  will  only 
briefly  refer  to  them  again. 

The  crop  of  cotton  raised  along  the  line  of 
appellant's  railway  in  1891  was  unusually 
large.  The  appellant  company  furnished 
sufficient  cars  at  Van  Buren  and  Little  Rock, 
where  there  were  competing  lines  and  supe- 
rior advantages  for  shipment,  to  carry  all 
cotton  offered,  but  at  Alt  us  and  other  inter- 
mediate points,  where  there  were  no  compet- 
ing lines,  it  failed  during  the  months  of  No- 
vember and  December  of  that  year  to  furnish 
cars  sufficient  to  ship  cotton  as  fast  as  it 
was  offered,  and  there  was  delay  in  shipping 
cotton  offered  by  appellees  and  other  snip- 
pers at  those  stations.  The  contention  is 
that  it  was  an  unjust  discrimination,  within 
the  meaning  of  our  penal  statutes,  for  the 
company  to  furnish  a  sufficient  number  of 
cars  to  carry  all  cotton  offered  at  Van  Buren, 
when  not  enough  cars  were  furnished  at  Al- 
tu8.  Now,  we  do  not  deny  that  if  the  ap- 
pellant company  wrongfully  failed  to  furnish 
sufficient  cars  to  carry  cotton  of  appellees  of- 
fered for  shipment  it  became  liable  to  said 
shippers  for  all  damages  suffered  in  conse- 
quence of  the  failure  to  furnish  cars.  Not 
only  our  statute  (Sand.  &.  H.  Dig.  §  6193), 
but  the  common  law,  fully  covers  a  case  of 
that  kind,  and  appellees  have  already,  in  an- 
other action,  recovered  a  judgment  against 
'the  appellant  company  for  a  large  amount  to 
compensate  them  -for  all  damages  suffered  by 
reason  of  the  delay  in  shipment  complained 
of  here,  and  that  judgment  has  been  affirmed 
by  this  court.  But  the  mere  fact  that  the 
company  has  wrongfully  failed  to  furnish 
cars  to  appellees  does  not  necessarily  entitle 
them  to  a  penalty  in  addition  to  their  dam- 
ages. To  justify  the  court  in  awarding  them 
a  penalty,  they  must  bring  their  case  within 
the  strict  letter  of  the  law  affixing  the  pen- 
alty. Hawkins  v.  Taylor,  .56  Ark.  45;  2  El- 
liott, Railroads,  §  710.  The  statute  under 
which  the  penalty  is  claimed  in  this  case  pro- 
vides that  "all  individuals,  associations,  and 
corporations  shall  have  equal  rights  to  have 
persons  and  property  transported  over  rail- 
roads in  this  state,  and  no  unjust  or  undue 
discrimination  shall  be  made  in  charges  for, 
or  in  facilities  for,  transportation  of  freight 
or  passengers  within  the  state."  Act  March 
24,  1887, 1  1.  And  again,  in  another  section, 
it  provides  that  "no  discrimination  in  charges 
or  facilities  for  transportation  shall  be  made 
between  transportation  companies  and  indi- 
viduals, or  in  favor  of  either,  by  abatement, 
drawback,  or  otherwise,  and  no  railroad,  or 
any  lessee,  manager,  or  employee  thereof 
shall  make  any  preferences  in  furnishing 
cars  or  motive  power."  Id.  §  4.  The  pun- 
ishment provided  for  violation  of  the  above 
provisions  is  a  penalty  of  not  less  than  $50  ; 
nor  more  than  $1,000,  for  each  offense,  to  ' 
be  recovered  by  the  party  aggrieved  in  a  civil 
action.     Now,  the  rule  at  common  law,  as 
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stated  by  a  recent  writer,  is  that  a  railroad 
carrier,  so  far  aa  concerns  the  receipt  and 
transportation  of  goods,  must,  where  the  con- 
ditions and  circumstances  are  identical, 
treat  all  shippers  alike,  but  there  is  no  re- 
quirement to  furnish  the  same  facilities 
where  conditions  and  circumstances  are  es- 
sentially different.  4  Elliott,  Railroads,  9 
1468.  There  is  nothing  in  the  language  of 
the  statute  above  quoted  Lhat  expressly  says 
that  railway  companies  shall  furnish  the 
same  facilities  to  different  localities,  or  that 
they  shall  furnish  the  same  facilities  to  dif- 
ferent individuals,  unless  they  are  demanded 
under  similar  circumstances.  But  another 
clause  of  the  1st  section  of  the  act  above  re- 
ferred to  does  refer  to  localities  by  provid- 
ing that  "persons  and  property  transported 
over  any  railroad  shall  be  delivered  at  any 
station  at  charges  not  exceeding  the  charges 
for  transportation  of  persons  and  property 
of  the  same  class  in  the  same  direction  to 
any  more  distant  station."  It  will  be  no- 
ticed that  the  portion  of  the  statute  which 
mentions  localities  has  reference  to  over- 
charges in  the  transportation  of  passengers 
and  freight,  and  not  to  discriminations  in 
the  matter  of  facilities.  The  fact  that  sta- 
tions are  mentioned  in  the  clause  referring 
to  overcharges,  and  not  mentioned  in  the 
clause  in  which  discrimination  in  facilities 
for  transportation  is  condemned,  seems  to  in- 
dicate that  the  legislature  recognized  that 
it  was  impracticable  to  regulate  the  facilities 
furnished  at  one  town  by  a  comparison  with 
those  furnished  at  another,  where  the  condi- 
tions and  circumstances  might  be  altogether 
different.  It  is  doubtless  true  that  a  rail- 
way company  should  so  distribute  its  cars 
as  to  give  adequate  transportation  facilities 
to  the  different  stations  along  its  line,  and 
if,  by  reason  of  a  neglect  to  properly  distrib- 
ute its  cars,  it  wrongfully  fails  to  furnish 
shippers  at  any  station  adequate  transporta- 
tion facilities,  it  must  respond  in  damages 
to  the  party  injured;  but  we  deny  that  every 
such  snipper  is  entitled  to  a  penalty  in  addi- 
tion to  his  damages.  We  do  not  believe  that 
the  legislature  intended  that  this  penal  stat- 
ute should  apply  in  such  a  case,  for  it  would 
be  utterly  impossible  to  distribute  the  cars 
of  a  large  railway  so  as  to  give  each  station 
its  exact  proportion.  But,  if  the  construc- 
tion contended  for  is  correct,  the  railroad 
company  would  have  to  furnish,  not  only  a 
proportional  number  of  cars,  but  cars  of  the 
same  kind,  drawn  by  engines  of  the  same 
speed.  A  fast  through  train  is  a  great  fa- 
cility in  the  transportation  of  both  passen- 
gers and  freight.  The  railroads  of  the  state 
have  for  years  run  fast  trains,  which  stop 
only  at  certain  stations,  selected  by  the  com- 
pany. If  the  contention  of  appellees  is  cor- 
rect, that  the  intention  of  this  act  was  to 
prohibit  and  punish  discriminations  as  to 
facilities  in  transportation  between  different 
localities,  it  is  not  easy  to  see  why  this  is 
not  an  unjust  discrimination  wftich  subjects 
the  company  to  a  penalty  in  favor  of  every 
person  who  is  prevented  from  riding  upon  a 
fast  train,  or  from  shipping  his  fruit  or 
other  products  upon  it.  by  reason  of  i\A  fail- 
ure to  stop  at  his  station.     Certainly    liud^i* 
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our  view  of  this  statute,  which  is  that  it 
forbids  and  punishes  favoritism  between  pas- 
«enger8  or  shippers,  if  the  company  should 
permit  certain  persons  to  ride  upon  or  ship 
property  upon  its  fast  train,  and  deny  the 
use  of  such  train  to  other  persons  who  offered 
themselves  as  passengers  at  the  same  station, 
And  under  the  same  circumstances,  it  would 
become  liable  to  a  penalty.  If  this  be  true, 
And  if  it  be  also  true,  as  counsel  contend,  that 
it  makes  no  difference  at  what  station  the 
passenger  offers  himself  for  passage  or  his 
property  for  shipment,  he  is  still,  under  this 
statute,  entitled  to  like  facilities,  then  it 
necessarily  follows  that  the  company  must 
«top  its  fast  trains  at  every  station  at  which 
■a  passengers  offers,  or  incur  a  heavy  pen- 
alty, whether  that  station  be  a  great  city  or 
a  side  track  in  the  swamp.  Of  course,  if 
«uch  trains  were  compelled  to  stop  at  every 
station,  they  would  cease  to  be  fast  trains, 
and  the  result  would  be  not  only  a  great  in- 
<!onvenience  to  the  people  of  the  stete,  but 
a  heavy  loss  to  the  railroads  of  the  state; 
for,  under  such  a  restrictive  law,  the  rail- 
roads of  this  state  would  be  utterly  unable 
to  compete  for  the  through  traffic,  and  the 
•competing  lines  of  railway  which  pass  around 
the  state  would  carry  such  traffic,  both 
freight  and  passenger. 

But  cars  and  trains  are  not  the  only  fa- 
cilities within  the  meaniner  of  this  act.  A 
<lepot,  a  house  for  freight,  or  a  waiting  room 
for  passengers  is  a  facility  for  the  transpor- 
tation of  passengers  and  freight,  within  the 
meaning  of  this  statute.  If  a  railway  com- 
pany should  at  one  of  its  stations  permit  the 
use  of  its  depot,  vard  pen,  or  other  stational 
facility  to  one  shipper,  and  refuse  them  to 
otner  shippers,  unaer  the  same  conditions 
and  circumstances,  I  think  there  could  be  no 
•doubt  that  It  would  become  liable  for  a  pen- 
alty; for  the  object  of  the  statute  was  to 
prevent  favoritism, — ^in  other  words,  to  pre- 
vent discrimination  in  facilities  between  pas- 
sengers or  shippers  when  demanded  under 
like  conditions  and  circumstances.  Along 
the  railways  of  this  state  are  depots,  both 
old  and  new,  in  different  stages  of  repair, 
and  there  are  flag  stations  without  a  depot 
or  station  house  of  any  kind.  If  the  con- 
struction contended  for  is  correct,  why  is 
this  not  a  discrimination?  But  under  that 
construction  it  would  be  hazardous  for  a 
railway  company  to  make  any  decided  im- 
provement in  this  respect  at  one  of  its  sta- 
tions that  it  did  not  at  once  repeat  at  every 
other  station. 

Again,  it  is  necessary  for  the  company  to 
keep  at  certain  stations  alon^  its  lines  a  tele- 
graph operator  on  duty  during  the  night  to 
«cna  despatches  in  regard  to  the  movement 
of  its  trains.  At  such  stations  it  is  usual  to 
keep  the  depot  open  during  the  night  for  the 
convenience  of  the  patrons  of  the  road.  Un- 
der our  construction  of  this  statute,  the 
company  must  in  this  respect  treat  all 
alike,  and  cannot  allow  the  use  of  its  depot 
or  station  house  to  one  passenger  or  shipper 
after  night,  and  refuse  it  to  others  who  apply 
for  it  under  like  circumstances.  But,  under 
tne  broad  construction  contended  for  here, 
that  this  statute  was  intended  to  prevent  and 
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punish  discrimination  in  facilities  between 
different  stations,  if  the  company  kept  its 
depot  open  at  night  for  the  reception  of 
freignt  or  passengers  at  one  station  it  would 
have  to  furnish  like  facilities  to  passengers 
and  shippers  at  all  other  stations,  or  subject 
itself  to  an  action  for  a  penalty  in  favor  of 
each  passenger  or  shipper  denied  the  use  of 
a  depot  during  such  hours.  The  company 
would  thus  be  compelled  to  close  the  depots 
at  all  stations  to  avoid  incurring  penalties 
for  discrimination.  It  would,  of  course,  be 
absurd  to  suppose  that  the  legislature  in- 
tended that  railway  companies  should  fur- 
nish to  way  stations  and  small  villages  fa- 
cilities the  same  or  equal  to  those  furnished 
to  cities  and  larger  towns,  for  this  would 
deny  to  such  towns  and  cities  the  legitimate 
advantages  due  to  different  circumstances 
and  conditions.  But,  if  we  say  that  the  in- 
tention was  to  compel  the  railroad  company 
to  furnish  proportional  facilities  to  each  sta- 
tion, then  it  would  follow  that  the  legisla- 
ture intended  that  the  railway  company  in 
turnishing  such  facilities  should  exercise  its 
jud^ent  as  to  what  were  proportional  fa« 
cilitiee.  It  would  be  a  difficult  matter  to 
determine  the  dimensions  and  size  of  depots, 
the  quality  and  quantity  of  train  service,  and 
other  facilities  to  be  furnished  to  the  differ- 
ent towns  and  villages  of  the  state,  differing, 
as  they  do,  in  size  and  commercial  import- 
ance, so  as  to  make  their  facilities  propor- 
tional to  those  furnished  other  towns  and 
cities  of  the  state.  But,  under  the  construc- 
tion contended  for,  if  the  company  erred  in 
this  matter,  however  honestly,  it  would  at 
once  become  liable,  not  only  for  one  penalty, 
but  probably  for  hundreds  of  them.  As  it  is 
not  usual  to  inflict  penalties  for  mere  errors 
of  judgment,  this  should  incline  the  court 
to  adopt  a  different  construction  from  that 
contenaed  for. 

From  these  and  other  reasons  it  can,  I 
think,  be  seen  that  the  construction  contend- 
ed for  by  appellees,  that  the  word  "locality" 
should  be  read  in  the  statute  so  as  to  make 
it  a  penal  offense  for  a  railway  company  to 
furnish  passengers  or  shippers  at  one  locality 
facilities  not  furnished  to  all  other  stations 
along  its  line,  would  necessarily  result  in 
great  embarrassment  to  railway  companies.  It 
would  cast  upon  the  courts  for  decision  many 
difficult  questions  as  to  what  were  propor- 
tional facilities  and  what  were  not;  for  the 
courts  would,  in  effect,  be  discharging  the 
duties  of  a  board  of  railroad  commissioners, 
without  any  discretion  whatever  to  relieve 
against  the  hardships  of  the  statute.  The 
ingenious  answer  to  these  objections  is,  in 
effect,  that  the  court  need  not  consider  such 
difficulties  seriously,  for  they  would  be  ques- 
tions for  the  jury.  And  that  is  true.  If  the 
construction  contended  for  by  appellees  Is 
correct,  then,  whether  the  failure  to  stop  a 
fast  train  at  a  certain  station,  or  whether 
the  failure  to  furnish  a  depot  as  good  as 
some  other  on  the  line,  or  to  keep  it  open 
during  the  same  hours,  whether  these  and 
other  matters  were  unjust  discriminations, 
would,  indeed,  be  a  question  for  the  jury. 
A  passenger  desiring  to  recover  the  penalty 
pronounced  bv  the  statute   ($50  to  $1,000) 
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would  naturally  aak  himself  whether  the  de- 
pot at  which  he  was  compelled  to  wait  was 
as  commodious  as  that  at  some  oiner  station, 
or  whether  the  train  upon  which  he  rode 
was  as  superb  and  elegant  in  its  appoint- 
ments and  as  convenient  in  its  time  sched- 
ules as  the  fast  passenger  that  stopped  only 
at  larger  towns.  As  most  people  are  not 
disposed  to  underestimate  the  importance  of 
their  own  town  or  village,  it  would  be  easy 
for  him  to  conclude  that  the  company  was 
unjustly  discriminating  against  himself  and 
his  town.  As  the  question  might  be  an- 
swered differently  oy  different  persons,  it  can 
be  seen  that  such  a  construction  would  open 
up  a  rich  field  of  litigation.  If  not  satisfied 
with  one  lawsuit,  the  passenger  could  return 
the  next  day,  and  suner  the  same  inconven- 
iences, and  obtain  another  cause  of  action. 
Every  man  could  have  his  own  lawsuit  and 
one  for  each  member  of  his  family. 

Now,  while  the  people  of  this  country  are 
not  unduly  prone  to  litigation,  still  the  rec- 
ords show  that  they  do  not  hesitate  to  ap- 
peal to  the  courts  when  they  believe  their 
rights  to  be  invaded.  But  the  remarkable 
face  in  connection  with  this  statute,  if  the 
construction  contended  for  by  appellees  be 
correct,  is  that,  although  there  are  similar 
statutes  in  other  states,  learned  counsel,  as 
I  shall  presently  attempt  to  show,  have  not 
been  able  to  produce  a  single  reported  case 
of  this  kind, — a  case  where,  under  a  statute 
like  this,  a  plaintiff  has  demanded  a  penalty 
of  a  railroad  company  for  failing  to  furnish 
him  the  facilities  it  furnished  to  shippers 
at  another  and  different  station.  I  do  not 
say  that  this  shows  that  uie  construction 
they  contend  for  is  correct,  but  I  do  say 
that  when  we  consider  the  great  diversity 
in  the  facilities  furnished  to  different  towns 
and  stations,  and  the  frequent  complaints 
made  against  railways  on  account  of  defect- 
ive train  service  and  facilities, — that  consid- 
ering these  things,  the  fact  that,  so  far  as 
we  can  ascertain  from  the  Reports,  no  one 
has  heretofore  brought  such  an  action,  is  con- 
clusive proof  that  t£e  construction  contended 
for  by  appellees  is  not  the  construction  usual- 
ly placed  upon  this  statute.  It  shows  that 
the  language  of  the  statute  does  not  plainly 
express  what  appellees  say  it  means.  But 
this  is  a  penal  statute,  and  cannot  be  ex- 
tended by  implication.  "The  rigid  rules  of 
the  common  law  with  reference  to  the  lia- 
bility of  common  carriers  should  not,"  says 
Judge  Elliott,  quoting  the  language  of  the 
supreme  court  of  North  Carolina,  "be  ap- 
plied in  cases  involving  the  violation  of  a 
penal  statute."  2  Elliott,  Railroads,  §  710. 
The  statute  should  not,  of  course,  be  defeated 
by  a  forced  or  overstrict  construction,  but 
the  intention  of  the  legislature  must  be  gath- 
ered from  the  words,  and  they  "must  be  such 
as  to  leave  no  reasonable  doubt  upon  the 
subject."  United  States  v.  Hartwell,  6  Wall. 
385,  18  L.  ed.  830;  Whitehead  v.  Wilmington 
d  W.  B.  Co.  87  N.  C.  255 ;  Dwyer  v.  Gulfy  C, 
d  S.  F.  R.  Go.  (Tex.)  23  Am.  &  Eng.  R.  Oas. 
664 ;  Hawkins  v.  Taylor,  56  Ark.  45.  Follow- 
ing this  well-settled  rule,  the  supreme  court 
of  Iowa  held  that  a  statute  of  that  state 
against  railway  discriminations  did  not  in- 
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elude  the  failure  to  furnish  cars,  because,  as 
stated  by  the  court,  the  statute  was  penal, 
and  could  not  be  extended  by  implication. 
The  court  pointed  out  in  that  case,  as  we 
have  in  this,  that  the  plaintiff  had  a  clear 
remedy  by  an  action  for  damages,  but  that 
did  not  include  a  penalty.  Bond  v.  Wabash, 
St.  L.  d  P.  R.  Co,  67  Iowa,  712,  23  Am.  & 
Eng.  R.  Cas.  608.  And  so  the  supreme  court 
of  Texas,  declining  to  apply  a  penal  statute 
in  a  case  against  a  railway  company  not 
clearly  within  its  meaning,  said  that  it  could 
not  award  a  penalty  in  any  case  not  express- 
ly denounced  by  the  act.  To  do  so,  said  the 
court,  "would  be  judicial  legislation  of  the 
most  reprehensible  character."  Dwyer  v. 
Gulf,  C.  d  S.  F,  R,  Co.  (Tex.)  23  Am.  &  Eng. 
R.  Cas.  654. 

LfCt  us  noWj  for  a  moment,  consider  the 
character  of  the  act  of  which  the  appellant 
company  was  guilty.  On  account  of  a  rush 
of  cotton  to  market,  it  was  unable,  during 
two  months,  to  carry  promptly  all  cotton  de- 
livered at  stations  between  Little  Rock  and 
Van  Buren.  Now,  admitting  that  the  com- 
panv  bv  the  use  of  due  care  and  foresight 
mi^nt  have  foreseen  this  accumulation  of 
freight,  and  have  guarded  against  it  by  pro- 
viding sufiicient  cars  to  carry  ii,  still  it  must 
be  admitted  that  there  was  no  intention  or 
desire  to  injure  Altus  or  any  other  station. 
The  company,  taking  the  worst  view  against 
it  possible  under  the  evidence,  had  but  n^li- 
gently  failed  to  supply  itself  with  sufficient 
cars  to  handle  the  increased  business,  and 
when  the  rush  came  it  endeavored  to  avoid 
injury  to  itself  by  carrying  tirst  the  freight 
offered  at  points  where  there  were  competing 
lines,  and,  after  that,  the  freight  from  the 
other  stations.  The  wrong  was  not  in  fur- 
nishing sufficient  cars  to  Van  Buren  and 
Little  Rock,  for  this  its  duty  re<^uired  it  to 
do,  but  in  failing  to  furnish  sufficient  cars  to 
Altus  and  other  intermediate  points.  The 
failure  to  furnish  cars  brought  the  company 
squarely  within  the  scope  of  another  statute 
(Sand.  &  H.  Diff.  $  6193),  under  which  it 
has  been  compelled  to  respond  in  damages. 
Appellees  are  not  now  asking  for  compensa- 
tion, but  for  a  penalty,  and  uiey  must  stand 
upon  the  strict  letter  of  the  law.  Now,  as 
was  stated  by  Mr.  Justice  Battle  in  his  opin- 
ion, if  there  was  a  discrimination  against 
appellees,  within  the  meaning  of  this  stat- 
ute, there  was  a  disr'--*' 'nation  against 
every  shipper  who  offered  cotton  or  other 
freight  at  any  station  between  Van  Buren 
and  Little  Rock  during  the  months  of  No- 
vember and  December,  1801.  More  than 
that,  every  separate  offer  of  cotton  or  other 
freight,  and  failure  to  carry,  was  under  the 
statute  a  separate  offense.  Under  such  con- 
struction, the  aggregate  amount  of  the  pen- 
alties for  which  the  company  became  liable 
during  those  two  months  would  be  simply 
stupendous.  When  asked  to  adopt  a  con- 
struction that,  in  addition  to  compensatory 
damages,  visits  such  severe  punishment  for 
an  act  of  mere  negligence,  I  recall  to  mind 
the  words  of  a  distinguished  English  judge* 
who,  speaking  of  an  action  brought  against 
a  railway  company  under  the  railway  and 
canal  traffic    act    of    England,  said:     Very 
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extensive  powers  are  conferred  upon  the 
court  by  this  act,-:— "powers  wliich  may  be 
exercised  for  the  benefit,  of  the  public,  but 
which  may  be  also  exercised  to  the  wrong 
and  detriment  of  persons  carrying  on  a  great 
trade;  and  we  ou^ht,  therefore,  to  be  very 
cautious  to  ascertain  that  there  is  reasonable 
ground  for  believing  that  the  act  has  been  in- 
fringed before  we  interfere."  Cresswell,  J., 
in  Caterham  R.  Co,  v.  London,  B.  d  8,  C,  R. 
Co.  1  Ry.  ft  Canal  Traffic  Cas.  p.  34.  But 
if  it  was  proper  to  exercise  caution  in  the 
iiTiplication  of  a  remedial  statute  which  in- 
llicied  no  penalty,  and  was  administered  un- 
der a  board  of  commissioners  with  large  dis- 
cretionary powers,  how  much  more  necessary 
is  it  to  do  80  in  construing  an  unbending 
penal  act,  against  the  punishment  of  which 
no  tribunal  has  power  to  relieve.  The  con- 
struction of  the  act  contended  for  here  is 
far-reaching.  To  adopt  it  would  be  to  change 
the  statute  from  a  simple  and  easily  under- 
stood law  to  a  very  complex  one,  difficult 
either  to  understand  or  obey.  It  would  be 
certain  to  subject  railway  companies  to 
heavy  penalties  in  many  cases  in  which  they 
were  guilty  of  no  intentional*  wrong.  It  is 
not  called  for  by  the  language  of  the  act 
itself,  nor  included  within  the  plain  mean- 
ing of  the  legislature.  We  cannot,  therefore, 
adopt  it  without  violating  what  we  conceive 
to  be  fundamental  rules  regarding  the  con- 
struction of  penal  acts. 

I  will  now  briefly  notice  some  of  the  cases 
which  counsel  for  appellees  have  cited  in  sup- 
port of  their  views:  First,  iney  refer  to 
certain  decisions  of  the  Federal  courts  un- 
der the  Interstate  Commerce  Act,  and  to  de- 
cisions of  the  English  courts  under  the  rail- 
way and  canal  act  of  England.  It  is  suffi- 
cient to  say  of  those  cases  that  the  acts  which 
they  construe  are  neither  of  them  penal,  but 
are  remedial  acts,  and  are  therefore  to  be 
construed  liberally,  to  advance  the  remedy. 
The  most  hasty  examination  of  those  acts 
will  show  that  they  are  altogether  different 
from  the  one  under  consideration.  Not  only 
is  ine  language  of  the  acts  different,  but 
those  acts  are  enforced  under  the  supervision 
of  a  board  of  commissioners  with  discretion- 
ary powers  to  relieve  special  hardshijss  im- 
posed by  the  letter  of  the  law.  No  railroad 
company  unuer  those  acts  becomes  liable  for 
a  penalty  unless  for  disobedience  of  an  order 
of  the  court  after  the  discrimination  has  been 
adjudged  and  pointed  out.  The  shipper,  un- 
der those  acts,  recovers,  only  his  actual  dam- 
ages, and  the  usual  relief  granted  is  not 
even  a  jud^ent  for  damages,  but  an  order 
that  the  railway  company  in  future  refrain 
from  such  discrimination.  It  is  evident, 
therefore,  that  a  much  broader  construction 
can  properly  be  given  those  statutes  than 
the  one  we  have  under  consideration.  If, 
in  conetruing  a  highly  penal  act,  we  under- 
take to  follow  the  decisions  under  those  stat- 
utes, we  shall  inevitably  be  led  into  the  gross- 
est and  most  inexcusable  errors.  This  is 
sufficient  to  dispose  of  those  cases,  but,  if  it 
were  necessary  to  go  further,  it  could  be 
shown  that  the  reasoning  of  those  cases,  in- 
stead of  opposing,  tends  strongly  to  support, 
the  conclusions  at  which  we  have  arrived.  I 
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will  next  notice  the  cases  of  Chicago  d  A.  R, 
Co.  V.  People,  Koerner,  67  111.  11, 10  Am.  Rep. 
599,  and  the  case  of  Ayrea  v.  Chicago  d  N.  W. 
R.  Co,  71  Wis.  372.  1  call  special  attention  to 
these  two  cases,  not  only  because  they  are 
cited  by  counsel  for  appellees,  but  because 
they  are  extensively  quoted  in  the  dissenting 
opinion  delivered  by  my  two  learned  asso- 
ciates.    The  Illinois  case,  supra,  was  for  dis- 
crimination in  freights.     The  company  made 
a  greater  charge  for  freight  from  Chicago  to 
L^ington  tnan  it  did  from  Chicago  to  Bloom- 
ington,  a  more  distant  station  on  the  same 
line,  the  freight  being  of  the  same  kind,  and 
being  hauled    in    the    same  direction.     The 
case  came  within  the  words  of  a  statute  simi- 
lar to  our  own,  to  the  effect  that  persons 
and  propertv  transported  over  any  railroad 
shall  be  delivered  at  any  station  at  chargea 
not  exceeding  the  charges  for  transportation 
of  persons  and  property  of  the  same  class, 
in  the  same  direction,  to  a  more  distant  sta- 
tion.    The  judge  who  delivered  the  opinion 
said  something  about  discrimination  between 
localities,  but  ne  was  speaking  of  discrimina- 
tion in  freights.     He  had  no  reference  to  dis- 
crimination in  facilities,  and  to  suppose  that 
he  referred  to  a  case  of  the  kind  we  have  here 
would  be  altogether  misleading.  It  must  also 
be  noticed  that,  after  discussing  discrimina- 
tions to  a  considerable  extent,  he  concluded 
hy  giving  judgment  in  favor  of  the  company, 
for  the  reason  that  the  statute  upon  which 
the  prosecution  was  based  was  void.     We  are 
unable  to  understand  how  that  decision  can 
be  considered  as  in  conflict  with  our  decision 
here.     The  Wisconsin  case  {Ayres  v.  Chicago 
d  N.  W.  R.  Co.  71  Wis.  372)  was  an  action, 
not  for  a  penalty,  but  for  damages  for  wrong- 
fully failing  to  furnish  cars  to  carry  freight. 
We  fully  agree  with  the  judgment  of  the 
court  in  that  case,  but  it  was  unnecessary 
for  counsel  to  go  so  far  to  cite  a  decision  on 
that  point.     Only  a  few  months   ago   this 
court  affirmed  a  judgment  against  appellant 
in  favor  of  appellee  for  damages  for  failing 
to  furnish  cars  in  which  exactly  the  same 
question  was  involved  as  that  determined  by 
the  Wisconsin  court.     We  felt  so  little  doubt 
about  the  law  of  the  case  that  it  was  dls- 
posed  of  by  an  oral  opinion.     Appellees  knew 
of  the  case,  as  it  was  in  tneir  favor,  and  they 
might  just  as  well  have  cited  it  as  the  case 
from  Wisconsin,  although  we  are  not  able  to 
see  that  either  case  has  any  bearing  upon  the 
question  here.     In  the  Wisconsin  opinion,  aa 
well  as  that  from  Illinois,  there  are  expres- 
sions which  might  mislead,  if  you  disregard 
entirely  the  facts  of  the  case,  and  suppose 
the  judge  to'be  discussing  the  law  as  applied 
to  the  facts  of  this  case;  but  to  get  at  the 
meaning  of  an  opinion  you  must,  of  course, 
consider  the  language  of  the  judge  as  re- 
ferring to  the  facts  of  the  case  before  him, 
and  not  to  an  altogether  different  state  of 
facts.     The  next  and  last  case  that  I  shall 
notice  will  be  a  case  from  the  Supreme  Court 
of  the  United  States:     Union  P.  R.  Co.  v. 
Ooodridge,  149  U.  S.  t60,  3/  L.  ed.  896.  The 
case  arose  under  a  Colorado  statute,  and  was 
a  prosecution  for  an  overcharge  in  freights. 
Counsel  say  tihat  both  the  statute  and  case 
are  similar    to    those    before  us.     There  ia 
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Bome  similarity  in  the  two  statutes,  but  little 
between  the  two  cases.  The  Colorado  stat- 
ute is  a  much  more  comprehensive  act  than 
our  act.  It  provided,  among  other  things, 
that  railway  companies  should  keep  posted 
schedules  of  their  rates,  and  that,  while  such 
schedules  were  in  force,  no  rebate  or  draw- 
back therefrom  should  be  allowed  one  ship- 
per, unless  the  same  was  open  and  allowed 
to  ill  persons  alike,  except  in  a  special  case, 
where  the  approval  of  the  railroad  conunis- 
sioner  was  procured  in  writing.  The  evi- 
dence in  the  case  showed  that  there  were  two 
rival  coal  companies,  one  owning  a  mine  at 
Erie,  and  the  other  at  Marshall,  these  places 
being  stations  upon  lines  of  the  defendant's 
railway,  and  eacn  place  about  the  same  dis- 
tance from  Denver,  to  which  place  the  two 
companies  shipped  their  coal.  The  railway 
company  posted  a  schedule  of  rates,  showing 
that  the  charges  on  coal  from  both  Erie  and 
Marshall  were  $1  per  ton.  In  other  words, 
the  railway  company's  schedule  showed  that 
the  rate  to  Denver  on  coal  was  the  same  from 
both  places,  but  it  made  a  secret  agre«iinent 
with  the  Marshall  company  by  which  it  al- 
lowed it  a  rebate  ot  40  cents  on  the  ton,  and 
this  was  done  without  the  written  consent 
of  the  commissioner.  These  facts  brought  the 
case  clearly  within  the  express  language  of 
the  act,  and  the  company  was  held  guilty.  The 
judge,  in  speaking  in  that  case  of  discrimina- 
tions between  localities,  had  reference  to  dis- 
criminations in  charges  of  the  kind  forbidden 
by  the  act,  and  not  to  discrimination  as  to 
facilities.  I  have  now  noticed  the  cases  upon 
which  counsel  for  appellees  seem  to  place 
most  reliance,  and,  in  my  opinion,  none  of 
them  furnish  authority  for  holding  the  com- 
pany liable  for  a  penalty  for  a  discrimina- 
tion in  facilities  between  different  localities, 
much  less  between  localities  where  the  con- 
ditions and  circumstances  are  widely  differ- 
ent, as  we  find  them  nere.  Van  Buren  has 
competing  lines  of  railway.  It  is  the  end  of 
a  division  of  appellant's  railway.  It  is  a 
much  larger  town  than  Altus,  and  has  not 
only  a  much  larger  retail  business,  but  has 
several  wholesale  houses.  These  and  other 
advantages  which  Altus  does  not  possess 
cause  empty  cars  to  accumulate  at  Van  Bu- 
ren, which  are  used  in  the  shipment  of  cot^ 
ton  from  that  point.  Conceding  that  the 
statute  was  intended  to  punish  discrimina- 
tions between  different  localities,  it  could  not 
apply  to  a  case  such  as  this,  where  the  condi- 
tions and  circumstances  surrounding  the  two 
localities  are  altogether  different;  and  this 
is  the  ground  on  which,  as  I  understand  it, 
rests  the  opinion  of  Mr.  Justice  Battle,  or- 
dering a  dismissal  in  this  case.  But  it  seems 
plain  to  nie  that  the  purpose  of  this  act,  so 
far  as  it  forbids  discrimination  in  facilities 
for  transportation,  was  to  require  the  rail- 
road company  to  treat  all  shippers  alike  who 
ship  from  the  same  place  and  under  the  same 
conditions,  and  to  forbid  and  punish  favorit- 
ism on  the  part  of  the  company  under  such 
circumstances.  It  has,  in  my  opinion,  no  ap- 
plication to  discrimination  in  facilities  when 
furnished  at  different  localities:  for  that  is 
covered  by  another  statute,  and  the  common 
law,  which  require  railway  companies  to  fur- 
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nish  reasonable  and  adequate  facilities  for 
transportation  at  every  station,  and  provide 
an  ample  remedy  for  any  failure  in  this  re- 
spect by  means  of  an  action  for  damages. 
Sand.  &  H.  Dig.  S  6193;  4  Elliott,  Railroads, 
§  14/9.  For  these  reasons  I  adhere  to  the 
decision  made  in  this  case. 
The  motion  to  rehear  is  overruled. 

Bum,  Ch.  J.,  and  Battle,  J.,  concur  in 
the  conclusion  that  the  motion  to  rehear 
should,  under  the  facts  of  this  case,  be  over- 
ruled. 

Wood,  J.,  dissenting: 

The  railway  and  canal  traffic  act  of  Eng- 
land, passed  in  1854,  provides:  "Every  rafl- 
way  company,"  etc.,  "shall,  according  to 
their  respective  powers,  afford  all  reasonable 
facilities  for  receiving  and  forwarding  and 
delivering  traffic  upon  and  from  the  several 
railways,"  etc.,  "belonging  to  such  compa- 
nies," etc.  "And  no  such  company  shall 
maKe  or  give  any  undue  or  unreasonable 
preference  or  advantage  to  or  in  favor  of  any 
particular  person  or  company,  or  any  partic- 
ular description  of  traffic,  in  any  respect 
whatsoever,  nor  shall  any  such  company  sub- 
ject any  particular  person  or  company,"  etc., 
"to  any  undue  or  unreasonable  prejudice  or 
disadvantage,  in  any  respect  whatsoever." 
Section  2,  chap.  81,  17  A  18  Vict  See  27 
Am.  &,  Eng.  R.  Cas.,  Append,  p.  22.  State 
legislation  upon  this  subject  has,  in  all  sal- 
ient features,  followed  this  English  statute. 
5  Am.  &  Eng.  Enc.  Law,  p.  178.  Our  stat- 
ute ( Sand.  &  H.  Dig.  S  6301 ) ,  like  the  Eng- 
lish act,  in  naming  the  objects  protected 
against  discrimination,  does  not  mention  "lo- 
cality." In  Vahlberg  v.  Keaton,  51  Ark. 
534,  4  L.  R.  A.  462,  the  court,  through  Judge 
Hemingway,  in  speaking  of  a  statute  modeled 
after  an  Englisn  statute,  said:  "As  the 
American  states  have  adopted  the  English 
statute  as  a  model,  so  the  American  courts 
have  adopted  the  construction  given  it  by 
English  courts."  Bank  of  Newport  v.  Cook, 
00  Ark.  288,  29  L.  R.  A.  761 ;  McDonald  v. 
Hovey,  110  U.  S.  619,  28  L.  ed.  289.  In 
Richardson  v.  Midland  Railway  Go,  4  Ry.  & 
Canal  Traffic  Cas.  1,  upon  a  complaint  by 
two  firms  at  Newark  that  their  traffic  was 
unduly  prejudiced  by  the  railway  company, 
by  not  being  carried  on  as  favorable  terms 
as  to  rates  and  in  other  respects  as  Burton 
traffic,  the  court  said :  "It  is  not  contended 
on  the  part  of  the  railway  company  that  it 
is  any  answer  to  a  complaint  of  inequality 
of  charge  that  the  traffic  favored  and  the 
traffic  prejudiced  are  not  in  the  same  local- 
ity; and  assuming  that  there  is  a  competi- 
tion of  interests,  and  that  circumstances  in 
other  respects  are  not  dissimilar,  the  traffic 
of  two  localities,  both  on  the  same  system  of 
railway,  but  it  may  be  at  a  aistance  from 
each  other  (and  Newark  is  40  miles  distant 
from  Burton ) ,  is  as  much  within  the  traffic 
act  of  1854  as  the  traffic  of  two  or  more  in- 
dividuals in  the  same  locality  is;  "citing  and 
quoting  the  earlier  cases  of  Ransome  v.  East- 
ern Counties  Railway  Co.  1  Ry.  A  Canal 
Traffic  Cas.  63,  and  Nicholson  v.  Ortnt  West- 
em  Railway  Co.  1  Ry.  &  Canal  Traffic  Cas. 
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121.  See  also  Netory  Camra,  v.  Oreai  North- 
ern R.  Co.  7  Ky.  &  uanal  Traffic  Gas.  184; 
Gerard  y.  Railway  Co,  4  Ry.  &  Canal  Traffic 
Oas.  291.  There  is  nothing  in  the  railway 
and  traffic  act  as  to  freight  rates,  etc.,  be- 
tween different  localities.  Nor  was  the  act 
of  1873  (36  &  37  Vict.  chap.  48),  providing 
for  commissioners  for  the  better  enforcing 
the  railway  and  traffic  act,  passed  until  long 
after  the  earlier  of  the  above  cases  were  de- 
-cided.  The  case  of  Richardson  v.  Midland  Rail- 
way  Co.  4  Ry.  &  Canal  Traffic  Cas.  1,  although 
decided  after  the  passage  of  the  act  of  1873, 
as  wc  have  seen,  distinctly  anproved  the  con- 
struction given  the  railway  and  canal  traffic 
act  by  the  earlier  cases.  It  thus  appears 
that  uie  Englisii  courts  construe  {he  railway 
«nd  canal  traffic  act  as  applying  to  acts  of 
undue  and  unreasonable  discrimination  be- 
tween shippers  of  different  localities;  other- 
wise they  would  not  nave  enforced  it  in  such 
eases.  But  localities  are  not  mentioned. 
Our  statute  is  modeled  after  this  act.  There- 
fore, upon  the  authority  of  Vahlherg  v.  Kea- 
ion,  51  Ark.  534,  4  L.  R.  A.  462,  and  Bank 
<ff  Newport  v.  Cook,  60  Ark.  288,  29  L.  R.  A. 
761,  the  same  construction  snould  be  given 
the  act  under  consideration  as  was  given  the 
railway  and  canal  traffic  ace  by  the  English 
-courts.  But  this  is  also  the  construction  of 
the  Supreme  Court  of  the  United  States. 
The  Constitution  of  Colorado  provides:  "All 
individuals,  associations,  and  corporations 
«hall  have  equal  rights  to  have  persons  and 
property  transported  over  any  railroad  in 
this  state,  and  no  undue  or  unreasonable  dis- 
erimination  shall  be  made  in  charges,  or  In 
facilities  for  transportation  of  freight  or  pas- 
sengers within  the  state."  Art.  15,  U  496, 
%  6.  This  is  the  identical  language  of  the 
statute  under  consideration.  Sand.  &  H. 
Dig.  S  6301,  HI.  An  act  of  the  legislature 
of  Colorado  provided:  "No  railroad  corpo- 
ration shall  charge,  demand,  or  receive  from 
any  person,  company,  or  corporation,  for  the 
transportation  of  persons  or  property,  or  for 
any  other  service,  a  greater  sum  than  it 
shall  .  .  .  charge,  demand,  or  receive  from 
any  other  person,  company,  or  corporation 
for  a  like  service  from  the  same  place,  or 
upon  like  conditions  and  under  similar  cir- 
cumstances, and  all  concessions  of  rates, 
drawbadwS,  and  contracts  for  special  rates 
shall  be  open  to,  and  allowed  all  persons/' 
etc.,  "alike  at  the  same  rate  per  ton  per  mile, 
upon  like  conditions,  and  under  similar  cir- 
cumstances." An  action  was  instituted  by 
0.  k  M.,  coal  merchants  at  Erie,  and  selling 
coal  at  Denver,  against  the  railroad  to  recov- 
er triple  damages,  under  the  statute,  for  un- 
just discrimination  in  freights  for  coal  from 
Erie  to  Denver,  and  in  favor  of  the  town  of 
Marshall,  which  was  2  miles  further  from 
Denver  than  the  town  of  Erie.  The  rates 
from  the  two  places  to  Denver  were  the  same. 
Mr.  Justice  Brown,  speaking  for  the  court, 
said:  "This  act  was  intendea  to  apply  to 
intrastate  traffic  the  same  wholesome  rules 
and  regulations  which  Congress  two  years 
thereafter  applied  to  commerce  between  the 
states,  and  to  cut  up  by  the  roots  the  entire 
system  of  rebates  and  discriminations  in  fa- 
vor of  particular  localities,  special  enter- 
-14  L.  R.  A. 


prises,  or  favored  corporations,  and  to  put 
all  shippers  on  an  absolute  equality.  .  .  . 
It  is  bound  to  deal  fairly  with  the  public, 
to  extend  them  reasonable  facilities  tor  the 
transportation  of  their  persons  and  property, 
and  to  put  all  its  patrons  upon  absolute 
equality."  Union  P.  R.  Co.  v.  Ooodridge, 
149  U.  S.  680,  37  L.  ed.  896.  The  Colorado 
statute  was  highly  penal,  the  railroad  being 
subject  to  a  forfeiture  of  "three  times  the 
actual  damage  sustained  by  the  party  ag- 
grieved." Yet  this  was  not  deemed  by  the 
Supreme  Court  of  the  United  States  as  any 
reason  why  the  statute  and  the  constitution- 
al provision  should  not  be  enforced.  It  will 
be  observed  that  the  Colorado  statute  quoted 
above  says,  "for  a  like  service  from  the  same 
place," — ^just  what  is  decided  in  effect  by  the 
majority  opinion  is  the  meaning  of  our  stat- 
ute. But  the  Supreme  Court  of  the  United 
States,  construing  it  in  connection  with  the 
provision  of  the  Colorado  Constitution  ex- 
actly like  our  statute,  enforced  it  as  between 
individuals  of  different  localities;  showing 
clearly  that  the  provision  of  the  Colorado 
Constitution  embraced  acts  of  discrimina- 
tion between  individuals  of  different  locali- 
ties, and  was  intended,  like  our  act,  to  pro- 
tect the  parties  named  therein  against  all 
acts  of  "undue  or  unjust  discrimination  with- 
in the  state."  And,  although  Erie  and  Mar- 
shall were  different  stations  or  localities, 
shippers  there  were  treated,  for  the  purpose 
of  the  Colorado  Constitution  and  statute 
preventing  unjust  discrimination,  as  being  in 
like  condition  and  under  similar  circum- 
stances with  reference  to  the  railway  com- 
pany in  shipments  of  coal.  The  fact  of 
shippers  being  at  different  stations  or  locali- 
ties does  not  necessarily  make  their  condi- 
tion or  circumstances  unlike  in  relation  to 
the  railroad  company,  as  we  have  shown.  In 
the  opinion  of  the  court  first  announced  it  is 
said :  "Was  there  any  unjust  or  undue  dis- 
crimination by  appellants  against  appellee? 
Superior  facilities  for  shipping  were  fur- 
nished at  Van  Buren.  If  this  was  a  dis- 
crimination, it  was  not  against  any  particu- 
lar individual  or  association,  nor  against 
the  shippers  at  any  particular  station,  but 
against  tne  shippers  collectively  at  every  sta- 
tion on  the  railroad  except  at  Van  Buren; 
that  is  to  say,  in  favor  of  one  locality  against 
all  others.  They  furnished  the  same  ship- 
ping facilities  to  all  persons,  associations, 
and  corporations  at  Van  Buren  which  they 
refused  to  all  parties  at  other  stations.  Hence 
there  was  no  discrimination  against  individ- 
uals or  associations,  they  being  treated  alike 
under  the  same  circumstances."  It  appears 
from  this,  as  well  as  the  opinion  just  deliv- 
ered, that  the  court  holds  that,  where  ship- 
per^ are  at  different  stations  or  localities, 
there  can  be  no  undue  or  unjust  discrimina- 
tion between  them.  In  other  words,  where 
the  locality  of  shippers  is  not  the  same,  there 
is  such  a  difference  in  circumstances  as  to 
justify  the  discrimination  in  failing  to  fur- 
nish facilities,  however  great  or  unreason- 
able the  difference  might  be.  We  are  not 
concerned,  therefore,  about  the  disoiisnion  of 
the  facts  of  this  particular  case,  as  it  is  con- 
ceded that  Van  Buren  and  Altus  are  differ- 
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ent  stations,  which,  upon  the  doctrine  an- 
nounced bv  the  court,  must  work  a  revcrsiil 
and  dismis^sal  of  tnis  cause.  It  might  be 
said,  however,  with  reference  to  tl>e  facts, 
that  the  station  agent  at  Van  Buren,  when 
asked  the  following  question,  to  wit,  "It  mat- 
tered not  how  much  they  needed  thera  [the 
cars]  down  there  [at  Altus],  you  were  going 
to  keep  enough  for  your  people?"  replied, 
"That  was  about  the  size  of  it."  This  would 
tend  to  show  that  the  competition  of  another 
road  at  Van  Buren  was  the  real  cause  of  the 
cars  being  kept  there,  and  not  distributed  to 
other  points  along  the  road,  wher»  there  was 
no  competition.  At  any  rate,  this,  in  con- 
nection with  all  the  other  facts  and  circum- 
stances, was  sufficient  to  require  the  !«ubniis- 
sion  of  the  question  of  undue  or  unjUHt  din- 
crimination  to  the  jury  upon  proper  instruc- 
tions. We  do  not  join  issue  with  much  that 
is  said  in  the  able  opinion  just  rendered  by 
Judge  Kiddick.  The  opinion  we  have  al- 
ready delivered  shows  that.  We  cannot  con- 
sent that  this  statute  should  not  be  enforced 
because  another  remedy,  by  way  of  damages 
for  failing  to  furnish  transportation  facili- 
ties, is  provided  for  the  party  aggrieved.  The 
legislature,  of  course,  was  familiar  with  our 
constitutional  provision  preventing  discrimi- 
nation. Const.  1874,  art.  17,  §  3.  Also  with 
the  statute  passed  in  1868  (Sand.  &  H.  Dig. 
S  6193),  requiring  railroads  to  furnish  suffi- 
cient accommodations  for  the  transportation 
of  passengers  and  property.  This  act  was 
In  obedience  to  the  constitutional  provision, 
and  in  harmony  with  the  prior  statute,  and 
was  intended  as  an  additional  or  cumulative 
remedy.  It  is  said  in  the  last  opinion  that 
the  "appellees  have  already,  in  another  ac- 
tion, recovered  a  judgment  against  the  ap- 
pellant company  for  a  large  amount,  to  com- 
pensate them  for  all  damages  suffered  by 
reason  of  the  delay  in  shipment  complained 
of  here,  and  that  judgment  has  been  affirmed 
by  this  court.  But  the  mere  fact  that  the 
company  has  wrongfully  failed  to  furnish 
cars  to  appellees  does  not  necessarily  enti- 
tle them  to  a  penalty  in  addition  to  their 
damages."  If  our  contention,  that  the  stat- 
ute under  consideration  was  intended  as  a 
cumulative  remedy,  be  correct,  it  is  obvious 
that  the  above  could  only  be  considered  as  a 
mere  "begging  of  the  question."  This  ques- 
tion must  be  decided,  and  the  truth  is  it  was 
decided  in  the  first  instance,  without  regard 
to  whether  or  not  the  appellees  had  recovered 
judgment  by  way  of  damages  for  failing  to 


furnish  cars  in  another  action ;  for,  when  the 
juages  passed  upon  and  decided  the  present 
cause,  it  was  unknown  to  tnem  that  another 
case  was  penaing  here  on  appeal  from  a  judg- 
ment for  aamages  for  failing  to  turnish  cars. 
The  object  of  the  statute  is  not  to  enforce 
the  same  facilities,  or  equalitv  in  facilities, 
but  to  prohibit  unjust  or  undue  inequality. 
We  think  these  qualifying  words  "undue  or 
unjust"  have  either  been  overlooked,  or  have 
not  been  given  the  significance  which  their 
use  in  the  statute  requires.  Many  of  the  in- 
stances mentioned,  as  showing  the  impracti- 
cability of  giving  effect  to  the  statute  un- 
der the  construction  we  contend  for,  would 
be  recognized  at  once  by  any  man  of  good 
common  sense,  whether  judge  or  juror,  a» 
not  an  unjust  or  undue  discrimination. 
These  words  "unjust  or  undue"  allow  for  all 
differences  in  the  situation  and  circum- 
stances of  shippers  and  railway  companies, 
whether  at  the  same  or  different  stations. 
They  furnish  a  wholesome  restriction  and 
safe  limitation  to  the  passion  or  caprice  of 
jurors;  and,  within  these  oounds,  it  would 
not  be  difficult,  much  less  impracticable,  for 
trial  judges,  with  proper  directions,  to  hold 
jury  verdicts.  At  any  rate,  the  question  of 
whether  there  has  been  an  unjust  or  undup 
discrimination,  like  thousands  of  other  mixed 
questions  of  fact  and  law,  must  be  left  to 
the  jury,  under  proper  instructions  from  the 
trial  court.  The  fact  of  shippers  being  at 
different  stations  or  localities  is  to  be  sub- 
mitted to  the  jury  along  with  every  other 
fact  in  the  determination  of  this  question. 
But  we  insist  that  this  lact  being  conceded 
or  undisputed  does  not,  of  itself,  justify  the 
court  in  declaring,  as  a  matter  of  law,  that, 
in  such  a  case,  there  can  be  no  such  thing  a» 
an  undue  or  unjust  aiscrimi nation.  The 
statute  is  plain.  "No  unjust  or  undue  dis- 
crimination shall  be  made  in  charges  for,  or 
in  facilities  for,  transportation  of  freight  or 
passengers  within  the  state."  No  amount  of 
subtle  reasoning  or  lengthy  argumentation 
can  either  obscure  or  maKe  clearer  the  legis- 
lative intent  to  prohibit  acts  of  undue  or  un- 
just discrimination  between  the  parties 
named  "within  the  state."  Under  the  con- 
struction given  it  by  the  court,  the  act  is 
shorn  of  the  very  force  and  power  which  the 
legislature  doubtless  most  designed  it  should 
have. 

Hughes,  J.,  concurring. 
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1.  The  Unlvemlty  of  California, 
created  by  tbe  act  of  1868.  and  contln- 
aed  and  declared  to  be  a  public  trust  by  the 


state  Constitution  of  1879,  Is  an  entity  capa- 
ble of  taking  by  bequest,  although  the  re- 
gents are,  by  law,  made  tbe  governing  body 
under  a  separate  Incorporation,  and  the  or- 
ganic act,  providing  In  terms  that  grants  and 
gifts  may  be  made  to  the  regents  of  the  state. 


Note. — As  to  nature  of  Incorporated  institu- 
tions belonging  to  tbe  state,  see  note  to  State, 
Little,  ▼.  Regents  of  rnlvpralty  (Kan.)  29  L. 
R.  A.  878:  alHo  T<nnp  v.  Minnesota  State  Agrl. 
Soc.  (Minn.)  20  L.*R.  A.  708:  Lund  v.  Chip- 
pewa County  (Wis.)  .«i4  L.  U.  A.  131 ;  Sterlins 
44  L.  R.  A. 

See  also  45  L.  R.  A.  676. 


V.  Regents  of  the  University  (Mich.)  84  L.  R. 
A.  150 :  Oklahoma  Agrl.  &  Mechanical  College 
T.  Willis  (Okla.)  40  L.  R.  A.  677:  Gross  v. 
Kentucky  Board  of  Managers  of  World's  Colum- 
bian Exposition  (Ky.)  43  L.  R  A.  703. 
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does  not  In  terms  provide  that  tbey  may  be 
made  to  the  university. 
S.  A  beav^st  to  tke  state  university  Is 
snbject  to  Civil  Code,  S  1313,  limiting  charit- 
able gifts  to  one  tblrd  of  the  distributable  es- 
tate. 

(March  8,  1899.) 

APPEAL  by  the  University  of  California 
from  a  decree  of  the  Superior  Court  for 
the  City  and  County  of  San  Francisco  dis- 
tributing the  residue  of  the  estate  of  Herman 
Royer,  deceased,  to  his  heirs  and  next  of  kin 
notwithstanding  a  clause  in  his  will  be- 
queathing such  residue  to  the  University  of 
the  State  of  California.    Reversed. 

The  facts  are  stated  in  the  Commissioner's 
opinion. 

Mr^  John  B.  Mhoony  for  appellant,  Uni- 
versity of  California: 

The  University  of  California  is  a  quasi 
corporation. 

Const,  art  9,  S  9. 

Two  entities  are  provided  for  by  the  or- 
ganic act,  to  wit;  "The  University  of  Cali- 
fornia," with  its  .president  (Kellogg)  audits 
treasurer  (Sloss),  and  its  design  to  provide 
a  complete  education  for  citizens  of  the  state, 
and  the  other  entity,  t^e  Board  of  Regents, 
etc.,  a  corporation  under  the  laws  of  the 
state  having  its  president  (the  governor) 
and  its  secretary  (E.  W.  Davis),  and  its  de- 
sign is  to  manage  and  control  the  property 
aiKl  administer  the  business  of  the  uni- 
versity. 

Thus  we  have  the  University  of  California 
created  by  statute,  organized  under  a  presi- 
dent, treasurer,  and  land  agent,  receiving  ap- 
propriations from  the  state,  and  donations 
from  private  persons  and  corporations  in 
that  name,  ana  performing  its  functions  for 
more  than  twenty-five  years.  This  certainly 
constitutes  a  de  facto  quasi  corporation  or 
governmental  agency. 

People  V.  l/a-Rue,  C7  Cal.  526;  Dean  v. 
Davis,  51  Cal.  406;  People  v.  Monteciio 
Water  Co.  97  Cal.  276;  Re  Madera  Irrig. 
Dist.  Bonds,  92  Cal.  316,  14  L.  R.  A.  755. 

The  University  of  California  is  not  a  pub- 
lic chartered  corporation  like  a  city  or  city 
and  county  (Civil  Code,  §  284).  It  is  in 
principle  more  like  a  county,  and  is  therefore 
within  the  definition  of  a  quasi  corporation. 

People  v.  8a>cramento  County  Supers,  45 
Cal.  692;  Bamett  v.  Contra  Costa  County, 
67  Cal.  77;  Dill.  Mun.  Corp.  §  10;  Potter, 
Corp.  §  420;  Boone,  Corp.  §§  8,  314. 

A  state  university  is  a  quasi  corporation 
and  body  politic. 

University  of  Alabama  v.  Winston,  5 
Stew.  A  P.  (Ala.)  17;  Tulane  Education 
Fund  V.  Netv  Orlea7is  Bd.  of  Assessors,  38 
La.  Ann.  292;  Regents  of  the  University  v. 
Detroit  Bd.  of  Education,  4  Mich.  213; 
Regents  of  the  University  v.  McConnell, 
5  Neb.  426;  State,  Rohtnson,  v.  Carr, 
111  Ind.  337;  State  Bd.  of  Edu.  v.  Bake- 
well,  122  111.  344;  University  of  North 
Carolina  v.  Maultshy,  43  N.  C.  (8  Irid.  Eq.) 
^57;  Dunn  v.  University  of  Oregon,  9  Or. 
357;  State,  Atty.  Oen.,  v.  Knowles,  16  Fla. 
o77;  Liggett  v.  Ladd,  23  Or.  26;  State, 
AA  L.  R.  A. 


Little,  V.  Regents  of  University,  29  L.  R.  A. 
378,  55  Kan.  389. 

The  property  of  the  university  is  exempt 
from  taxation  on  the  ground  that  it  belongs 
to  the  state. 

Aplin  V.  Regents  of  the  University,  10  L. 
R.  A.  376,  83  Mich.  467 ;  Hollister  v.  Sher- 
man, 63  Cal.  38;  People,  Johnson,  v.  San 
Francisco  City  d  County  Supers.  77  Cal.  130. 

The  terra  "person"  applies  to  natural  per- 
sons and  also  to  artincial  persons, — bodies 
politic  deriving  their  existence  and  powers 
for  legislation, — but  cannot  be  so  extended 
as  to  include  within  its  meaning  the  Fed- 
eral government,  and  the  term  "corporation" 
in  the  statutes  applies  only  to  such  corpora- 
tions as  are  enacted  under  the  laws  of  the 
state. 

United  States  v.  Fox,  94  U.  8.  321,  24  L. 
ed.  193 ;  Dickson  v.  United  States,  125  Mass. 
316,  28  Am.  Rep.  230;  1  Kent,  Com.  p.  460. 

Prima  facie  the  statute  will  be  interpreted 
not  to  bind  the  sovereign  or  the  sovereign 
state. 

Bishop,  Written  Laws,  S  142 ;  Sedgw.  Stet. 
A  Const.  L.  p.  337 ;  United  States  v.  ffoar,  2 
Mason,  311 ;  Mayrhofer  v.  San  Diego  Bd.  of 
Edu.  89  Cal.  110. 

If  this  court  shall  believe  that  the  testator 
did  intend  to  endow  a  professorship  of  po- 
litical economy,  that  intention  should  con- 
trol, notwithstanding  the  fact  that  the  lega- 
tee is  called  the  University  of  California  in- 
stead of  the  Regent ji  of  the  University  of 
California  or  the  State  of  California  for  the 
University  of  California. 

Re  Oibson,  75  Cal.  329. 

This  court  will  distribute  the  estate  as  be- 
queathed, provided  the  bequests  are  lawful. 

Bispham,  Eg.  S  126;  Blythe's  Estate,  1 
CofTey,  Prob.  Dec.  459. 

Mr.  Joseph  Legs^tt  for  respondents. 

Mr.  W.  F.  Willianiaon  for  executors. 

CUpman,  C,  filed  the  following  opinion : 
The  controversy  arises  upon  connicting  pe- 
titions for  distribution  filed  by  the  heirs  at 
law  of  deceased  and  by  the  Regents  of  the 
University  of  California,  and  involves  the 
right  to  the  residue  of  the  estate  of  deceased 
under  the  provisions  of  his  will.  After 
making  certain  specific  bequests,  the  testa- 
tor, in  the  sixth  clause  of  his  will,  declared 
as  follows:  "Sixth.  All  the  rest  and  resi- 
due of  my  property  and  estate  I  do  hereby 
give,  devise,  and  bequeath  unto  the  Univer- 
sity of  the  State  of  California,  for  the  sole 
purpose  of  founding  a  professorship'  of  po- 
litical economy,  and  for  no  other  purpose 
whatever.  If  the  said  gift  and  devise  shall  for 
any  reason  fail,  the  same  shall  revert  to  my 
next  of  kin."  The  court  found  that  neither 
the  University  of  the  State  of  California,  nor 
the  University  of  California,  is  now,  or  ever 
has  been,  a  corporation  under  the  laws  of 
this  state,  and  is  not  a  person,  and  that  each 
is  an  entity  distinct  from  the  Regents  of  the 
University  of  California,  which  latter  are  a 
corporation  duly  organized  under  the  laws  of 
the  state.  The  court  also  found  that  the 
residue  of  the  estate  is  insufficient  for  the 
purpose  of  the  founding  a  professorship  of 
political   economy,  and  that    the    gift    has 
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failed,  and  has,  by  the  express  provisions  of 
the  will,  reverted  to  the  next  of  kin  of  the 
testator.  The  court  denied  the  petition  of 
the  Regents  of  the  University  of  California, 
and  ^ranted  that  of  the  heirs  at  law,  and  or- 
derea  distribution  accordingly,  from  which 
this  appeal  was  taken. 

But  little  evidence  was  submitted  at  the 
hearing.  In  addition  to  the  introduction  of 
the  will,  it  appeared  that  on  October  12, 
1897,  appellant  adopted  a  resolution  "that 
the  funds  devised  to  the  university  by  Her- 
man Royer,  deceased,  together  with  such  other 
funds  as  are  now  available  for  that  purpose, 
or  may  become  available  hereafter,  in  aid  of 
founding  a  professorship  of  political  economy, 
be  invested  so  as  to  produce  an  income,  and 
that  no  part  of  the  principal  funds  so  invested 
shall  ever  be  expended."  It  was  admitted 
that  the  Regents  of  the  University  of  Cali- 
fornia are  now,  and  have  been  since  1868,  a 
duly  incorporated  and  existing  corporation 
under  an  act  of  the  legislature  approved 
March  23,  1868,  and  that  a  chair  of  politi- 
cal economy  of  said  university  was  estab- 
lished in  1878,  and  is  now  existing.  It  also 
app^eared  that  the  residue  of  the  estate  of  de- 
ceased amounts  to  $5,467.10.  This  was  all 
the  evidence.  The  findings  of  fact  are  ob- 
viously drawn,  not  only  from  this  evidence, 
but  also  to  some  extent  from  the  statutes, 
and  are  practically  findings  of  mixed  law 
and  fact.  They  are  attacked  as  against  both 
the  law  and  the  evidence.  It  seems  to  be  ad- 
mitted that  the  "University  of  California" 
and  the  **University  of  the  State  of  Cali- 
fornia" mean  the  same  entity,  whatever  that 
entity  may  be.  We  shall  therefore  disre- 
gard any  distinction  between  the  two  desig- 
nations, and  for  brevity  will  refer  to  the  Uni- 
versity of  California  as  the  "university,"  and 
the  Regents  of  the  University  of  California 
as  the  "regents."  The  questions  involved 
are  of  much  importance,  as  they  concern,  not 
only  the  bequest  in  issue,  but  previous  gifts 
and  grants,  as  well  as  the  legal  status  of  the 
university.  This  must  be  our  apolo^  for 
entering  somewhat  fully  into  the  considera- 
tion of  the  matter. 

1.  The  Constitution  of  1849  (art.  9,  §  4) 
directed  the  legislature  to  take  measures  for 
the  disposition  of  such  lands  as  had  then 
been,  or  might  thereafter  be,  granted  by  the 
United  States,  or  any  person  or  persons,  to 
this  state,  "for  the  use  of  a  university,"  pur- 
suant to  which  provision  the  act  of  March 
23,  1868,  was  passed.  Stat.  1867-68,  p.  248. 
Section  1  of  the  act  reads:  "A  state  uni- 
versity is  hereby  created.  .  .  .  The  said 
university  shall  be  called  the  University  of 
California.  .  .  .  The  said  university 
shall  be  under  the  charge  and  control  of  a 
board  of  directors,  to  be  known  and  styled 
*The  Regents  of  the  University  of  California.' 
The  university  shall  have  for  its  design,  to 
provide  instruction  and  complete  education 
in  all  the  departments  of  science,  literature, 
art,  industrial  and  professional  pursuits  and 
general  education,"  and  also  various  special 
courses  of  instruction  named  in  tiie  act.  The 
act  provides  for  the  establishment  of  differ- 
ent ooUeges  of  which  the  university  is  to  con- 
sist. Section  11  provides:  "The  general 
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government  and  superintendence  of  the  uni- 
versity shall  vest  in  a  board  of  regents,  to  be 
denominated  the  'Regents  of  the  University 
of  California;'  who  shall  become  incor- 
porated under  the  general  laws  of  the  state  of 
California  by  that  corporate  name  and  style. 
.  .  ."  Section  12  provides:  "That  said 
board  of  regents,  when  so  incorporated,  shall 
have  the  custody  of  the  books,  records,  build- 
ings and  all  other  property  of  the  univer- 
sity." This  section  also  provides  for  vest- 
ing the  title  of  certain  property  in  the  state, 
where  donated  for  the  purpose  of  the  uni- 
versity, and  also  provides  how  the  regents 
shall  dispose  of  property  donated  or  con- 
veyed to  them,  and  also  for  the  affiliation  of 
certain  colleges  with  the  university,  in  which 
case  the  regents  are  to  have  no  right  of  prop- 
erty in  or  over  the  same,  but  "such  college 
so  affiliated  may  retain  its  own  property,'' 
etc.  Section  13  gives  the  regents,  when  in- 
corporated, power  "to  enact  laws  for  the  gov- 
ernment of  the  university,  to  elect  a  presi- 
dent of  the  university,  and  the  requisite  num- 
ber of  professors,  instructors,  officers,  and 
employees,  and  to  fix  their  salaries,  also  the 
term  of  office  of  each,  and  to  determine  the 
moral  and  educational  qualification  of  ap- 
plicants for  admission  to  the  various  courses 
of  instruction."  Section  14  speaks  of  the 
income  of  the  university,  and  when  the  re- 

fents  may  provide  for  free  tuition.  Section 
5  makes  the  president  of  the  univsrsity 
"the  president  of  the  several  faculties  and 
the  executive  head  of  the  institution  in  all 
its  departments,  except  as  herein  otherwise 
provided."  This  section  also  provides  for 
the  selection  of  a  secretary  and  a  treasurer 
of  the  university.  Section  20  provides  "for 
the  endowment  and  support  of  the  univer- 
sity and  its  buildings  and  improvements.*' 
Then  follows  a  designation  of  the  various 
funds  or  income  arising  out  of  the  sales  of 
lands  granted  to  the  state  by  Congress. 
Some  of  these  funds  are  to  be  paid  over  to  the 
regents;  in  other  cases  to  the  state  treasury, 
"and  paid  over  to  the  treasurer  of  the  uni- 
versity, for  the  use  and  behoof  of  the  said 
university  and  expended  by  said  board,"  etc. 
The  section  also  appropriates  contributions 
to  the  endowment  appropriated  by  the  state 
"or  from  public  or  private  bounty."  The  in- 
come of  these  funds  is  placed  at  the  disposal 
of  the  regents  "for  the  support  of  the  uni- 
versity and  of  the  several  colleges  and 
schools  thereof,"  etc.  The  section  also  gives 
the  regents  authority  to  appoint  persons  "to 
solicit  and  collect  private  contributions  for 
the  endowment  of  tne  university,"  etc.  Sec- 
tion 21  provides  "for  the  current  expendi- 
tures of  the  university,  and  payment  is  to 
be  made  by  warrants  of  the  president  of  the 
board  drawn  upon  the  treasurer  of  the  uni- 
versity." Section  23  refers  to  the  buildings 
of  the  university,  and  §  24  provides  that  "the 
collections  by  the  state  geological  survey 
shall  belong  to  the  university,"  and  directs 
that  they  be  arranged  in  a  building  denomi- 
nated the  "Museum  of  the  University." 
Section  25  directs  the  regents  to  construct 
"such  buildings  as  shall  be  needed  for  the 
immediate  use  of  the  university,"  and  to  take 
steps  for  the  ininrovement  of   its  grounds,. 
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etc.  The  general  appropriation  act  of  March 
30,  1868  (Stat.  1867-68,  p.  683),  appropri- 
ated $200,000  of  the  moneys  derived  from 
the  aale  of  overflowed  or  tide  lands,  ^'which 
shall  be  paid  into  the  university  fund,  and 
paid  out  therefrom  to  the  regents  of  the  uni- 
versity upon  their  order,  to  be  by  them  ex- 
pended for  university  purposes  as  provided 
ty  law."  The  various  land  grants  of  the  gov- 
ernment in  aid  of  the  university  made  nec- 
essary a  "land  agent  of  the  university,"  and 
such  officer  is  frequently  mentioned  in  the 
acts  of  the  legislature  (Pol.  Code,  §  3534; 
Act  March  13,  1875;  Stot  1873-74,  p.  366)  ; 
who  is  authorized  to  select  state  land,  and  "is- 
sue certificates  of  purchase  and  patents." 
When  the  fu;tof  1868  was  codified  and  brought 
into  the  Political  Code  (§§  1386  6<  seq,)  the 
university  was  treated  as  an  institution  of 
the  state,  having  its  location  in  Alameda 
county.  The  "endowment"  is  to  the  uni- 
versity. Id.  $  1416.  An  academic  senate 
of  the  university  is  created.  Id.  S  1461.  By 
the  act  of  March  19,  1878,  certain  funds  were 
coDBolidated,  to  be  known  as  the  "Consoli- 
dated Perpetual  Endowment  Fund  of  the 
University  of  California,"  and  all  interest, 
etc.,  arising  out  of  the  same  "shall  be  placed 
in  the  general  fund  of  the  university  and 
subject  to  disbursement  to  meet  the  current 
annual  expenses  of  the  Universitv  of  Cali- 
fornia." Throughout  the  entire  legislation 
of  the  state  the  university  is  spoken  of  as 
having  some  sort  of  an  existence,  a  part  of 
which,  rather  than  distinct  from  it,  are  the 
regents.  The  latter  seem  to  be  a  corporation 
formed  in  aid  of  the  objects  and  purposes  of 
the  university,  but  not  to  displace  nor  de- 
stroy nor  to  absorb  its  entity.  Acts  are 
found  "for  the  endowment  of  the  university" 
(Stat.  1809-70,  p.  668)  ;  "for  the  support  of 
the  university"  (Stat.  1871-72,  p.  554)  ; 
"concerning  university  lands"  (Stat.  1873- 
74,  p.  356).  General  appropriations  run  in 
the  same  way:  "For  the  aid* of  the  State 
University,  $80,000"  (Id.  p.  902)  ;  "to  reim- 
burse the  University  of  California"  (Stat. 
1881,  p.  50). 

The  Constitution  of  1879  (art  9,  §  9)  de- 
clares: "The  University  of  California  shall 
constitute  a  public  trust,  and  its  organization 
and  government  shall  be  perpetually  con- 
tinued in  the  form  and  character  prescribed 
by  the  organic  act  creating  the  same,  passed 
March  23,  1868  (and  the  several  acts  amend- 
atory thereof),"  etc.  It  is  the  university or- 
franized  by  the  act  of  1868,  and  not  the  re- 
frentfl — one  of  its  constituent  parts — ^whidi 
the  Constitution  declares  to  be  a  public  trust. 
In  Foltz  V.  Hoge,  54  Cal.  28,  and  People, 
Hastings,  ▼.  Kewen,  69  Cal.  215,  where  the 
status  of  the  Hastings  College  of  Law  as  an 
affiliated  college  of  the  university  was  con- 
sidered, this  court  seems  to  have  treated  the 
aniversity  aa  a  at&te  institution  to  which  a 
college  might  be  attached  under  the  organic 
act  of  1868.  Looking  to  the  origin  and  pur- 
poses of  the  uniTorsity,  and  uie  constitu- 
tion and  legislation  respecting  it,  we  canuot 
doufot  its  existence  as  an  entity  capable  of 
taking  by  beauefft  It  is  a  governmental 
nsrency  createa  by  the  lawmaking  power,  and 
endowed    with  very   important    functions,' 
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which  it  has  been  exercising  for  a  long  period 
of  years.    It  may  be  unique,  but  it  is  never- 
theless an  instrumentality  of  the  state,  cre- 
ated by  the  legislature  acting  within  its  just 
powers.    That  the  regents  are  by  law  made 
the  ^verning  body  of  the  university,  and  are 
required  to  incorporate  under  the  laws  of  the 
state,  is  by  no  means  inconsistent  with  the 
continued  existence  of  the  university  as  a 
public  corporation ;  and  the  fact  that  the  or- 
ganic act  in  terms  provides  thiit  grants  and 
gifts  may  be  made  to  the  regents  and  to  the 
state,  and  does  not  provide  in  terms  that 
grants  and  gifts  may  oe  made  to  the  univer- 
sity, does  not,  in  our  opinion,  indicate  that 
it  was  intended  that  the  university  was  to 
be  incapable  of  taking  by  gift,  grant,  or  be- 
quest.   The  organic  act  leavca  the  property 
of  the  university  with  it,  and  only  gives  to 
the  regents  the  custody  and  control  of  it. 
Mr.  Justice  Story,  in  the  Dartmouth  College 
Case,  4  Wheat.  518,  4  L.  ed.  629,  said:  "Pub- 
lic corporations  are  generally  esteemed  such 
as  exist  for  public  political  purposes  only, 
such  as  towns,  cities,  parislies,  and  counties, 
and  in  many  respects  they  are  so,  although 
the^   involve  some   private   interests;    but, 
strictly    speaking,  public  corporations    are 
such  only  as  are  founded  by  the  governmont 
for  public  purposes,  where    the    whole    in- 
terests belong  also  to  the  government.   .   .    . 
For  instance,  a  bank  created  by  the  govern- 
ment for  its  own  uses,  whose  stock  is  exclu- 
sively owned  by  the  government,  is,  in  the 
strictest  sense,  a  public  corporation;  so,  an 
hospital  created  and  endowed  by    the    gov- 
ernment for  general  charity."     And  he  adds 
that  the  reasoning  by  which  private  and  pub- 
lic corporations  are  distinguished  applies  in 
its  full  force  to  eleemosnynary  corporations 
such  as  colleges  and  hospitals.     Mr.    Mora- 
wetz  describes  the  difference  between  private 
and  public  corporations  as  radical,  the  for- 
mer being  associations  formed  by  voluntary 
agreement  of  their  members,  while  of  the  lat- 
ter he  says  they  "are  not  voluntary  associa- 
tions at  all,  and  there  is  no  contractual  re- 
lation between  the  corporators  who  compose 
them;  they  are  merely  government  institu- 
tions, created  by  law,  for  the  administration 
of  the  public  affairs    of    the  community." 
Morawetz,  Priv.  Corp.  2d  ed.  §  3.    To  cor- 
porations proper,  authors  and   courts   have 
added  a  species  called  "quasi  corporations," 
or  "corporations  sub  mode";  i.  «.,  associa^ 
tions  and  government  institutions  possess- 
ing   only     a     portion    of     the     attributes 
which  distinguish  ordinary  public    or    pri- 
vate corporations.    Id.  §  6,   2  Kent,  (*om. 
p.  274.     These  quasi   corporations   may   be 
either  public  or  private,  and  are  to  be  dis- 
tinguisned  upon  the  same  principle  as  or- 
din«iry  corporations.     It  would    seem    clear 
enoush  that   the   university   comes   plainly 
within  the  commonly  accepted  definition  of 
a  "public  corporation."    It  was  founded  by 
the  state.     Its  original  and  primary  endow- 
ment was  by  the  United  States,  by  grant  to 
the  state  for  this  special  purpose.     All  its 
property  is  property  of  the  state.     It    was 
created  by  tne  state,  and  is  subject  to  the 
laws  of  the  state,  as  a  state  institution,  with- 
in the  limits  of  the  new  Constitution,  which 
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has  declared  it  to  be  a  public  trust,  and  that 
its  orfi^anization  and  government  shall  be  per- 
petually continued  in  the  form  and  character 
prescribed  by  the  organic  act.  This  latter 
act  is  the  charter  of  the  university.  In 
many  respects  it  is  modeled  after  Ihc  Dart- 
mouth College  charter.  But  in  the  Dart- 
mouth College  charter  all  doubt  was  re- 
moved as  to  what  constituted  the  corporate 
body,  by  the  terms  of  the  charter  itself,  in 
which  the  trustees  were  made  the  body  cor- 
porate "by  the  name  of  the  Trustees  of  Dart- 
mouth College,"  and  the  letters  patent  were 
to  the  trustees.  4  Wheat.,  supra.  In  the 
present  case  the  law  created  the  university, 
and,  while  it  provided  for  a  governing  boay 
called  "regents,"  it  did  not  create  or  desig- 
nate them  as  the  body  corporate,  as  the 
<^arter  created  the  trustees  of  Dartmouth 
College.  The  university  was  created  first, 
and  Uie  trustees  became  incorporated  after- 
wards, as  was  directed  in  the  organic  act. 
But  the  act  nowhere  provides,  in  terms  or 
by  implication,  that  when  incorporated  the 
regents  should  become,  and  thereafter  be,  the 
university. 

Respondents'  counsel  seems  to  think  it  an 
absuraity  to  suppose  that  it  was  intended  by 
the  legislature  to  give  any  sort  of  corporate 
existence  to  an  institution  officered  only  by  a 
president,  treasurer,  secretary,  and  land 
afent.  It  is  altogether  too  narrow  a  view 
of  the  university  to  say  that  it  is  composed 
only  of  these  officers.  The  organic  act  de- 
clares that  it  shall  consist  of  various  col- 
leges of  arts,  letters,  and  such  other  profes- 
sional and  other  colleges  as  may  be  added 
thereto  or  connected  therewith.  Included  in 
these  are  colleges  of  agriculture,  mechanic 
arts,  mines,  civil  engineering,  medicine,  and 
law.  The  property  previously  belonging  to 
the  College  of  California,  now  the  site  of  the 
imiversity,  was  conveyed  to  the  state  "for  the 
benefit  of  the  State  University,"  and  said  col- 
lege was  to  go  out  of  existence  "as  soon  as 
the  state  shall  organize  the  university.** 
The  resents  are  in  fact  a  part  of  the  univer- 
sity, with  specifically  defined  powers  in  their 
custody  ana  control  of  the  property  and  the 
management  of  university  affairs.  The  act 
designates  them  **The  Regents  of  the  Uni- 
versity of  California."  It  may  seem  anomal- 
ous that  the  law  should  require  the  regents 
to  incorporate,  or  that  we  should  have  ap- 
parently a  corporation  within  a  corporation ; 
but  the  legislature  created  the  university 
upon  that  plan,  and,  however  novel  it  may  be, 
the  power  existed  in  the  legislature,  not  only 
to  create  the  university,  but  to  prescribe  the 
mode  and  manner  of  the  exercise  of  its  func- 
tions. I  can  conceive  of  no  imperative 
necessity  for  the  requirement  that  the  re- 
gents should  incorporate,  but  that  it  was  so 
required  did  not  change  their  relation  to  the 
university.  It  only  endowed  the  regents 
with  certain  corporate  powers,  and  pre- 
scribed the  mode  and  manner  by  which  they 
were  to  exercise  the  control  given  them  over 
the  affairs  of  the  university.  They  have  no 
duties  or  powers  beyond  the  purpose  of  their 
creation,  which  was  to  take  the  custody  and 
control  of  the  university  property,  and  to 
perform  certain  prescribed  duties  in  the 
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management  of  the  university.  The  law  in- 
trusts "the  immediate  government  and  disci- 
pline of  the  several  colleges"  to  their  respec- 
tive faculties,  "to  consist  of  the  president 
and  the  resident  professors  of  the  same." 
These  faculties  are  part  of  the  university, 
and  not  of  the  regents.  All  endowments 
are  to  the  university,  and  all  funds,  whether 
com  in?  directly  to  the  regents,  to  the  •'tate, 
or  to  uie  university,  are  for  the  benefit  of  the 
university.  Indeed,  the  central  idea  of  the 
law  was  to  create  and  organize  a  state  uni- 
versity, upon  broad  lines  of  expanding  use- 
fulness. IIow  this  university,  when  created, 
was  to  be  managed  and  controlled — ^the  ma- 
chinery to  be  provided  in  its  organization 
for  the  purpose  of  practically  carrying  out 
the  design — was  for  the  legislature  to  de- 
termine. I  cannot  regard  the  regents  as  a 
legal  corporate  entity,  except  as  a  part  of, 
and  ancillary  to,  the  parent  and  principal 
institution, — ^the  public  corporation  created 
by  law  as  such,  and  entitled  "The  University 
01  California."  It  cannot  be  doubted  that  a 
legislative  appropriation  to  l^e  university 
would  be  a  legal  appropriation  available  and 
enforceable;  and,  it  it  is  capable  of  taking 
by  appropriation  in  that  name,  it  is  capable 
of  taking  by  grant  or  bequest.  A  recent  and 
important  appropriation  to  the  university 
is  round  in  the  act  of  February  27,  1807 
(Stat.  1897,  p.  44).  It  provides  that,  "in 
addition  to  all  other  sources  and  means  of 
support  ...  of  the  University  of  Cali- 
fornia, there  Is  herebv  levied,  annually, 
.  .  .  an  'ad  valorem*  tax  of  one  cent  on 
each  $100  of  value  of  the  taxable  property 
of  the  state  .  .  .  for  the  use  and  sup- 
port of  the  University  of  California."  Sec- 
tion 1.  This  money  must  be  paid  into  the 
state  treasury,  and  "converted  into  the  State 
University  fund"  (§3),  and  "must  be  ap- 
plied only  for  the  uses  and  purpoees  of  the 
University  of  California"  (§  5).  This 
money  may  be  drawn  out  upon  the  order  of 
the  board  of  regents,  but,  when  paid  out  by 
the  state  treasurer,  it  must  be  made  "pay- 
able to  the  order  of  the  treasurer  of  the  Uni- 
versity of  California,  out  of  said  'State  Uni- 
versity fund.*  "  Section  4.  This  is  clearly 
an  appropriation  of  money  to  and  for  the 
uses  or  the  university,  and  it  goes  from  the 
state  into  the  hands  of  the  treasurer  of  the 
university,  and  to  our  minds  is  an  unmis- 
takable legislative  recognition  of  the  public 
corporation  created  by  uie  act  of  1868,  called 
"The  University  of  California." 

I  have  examined  the  reported  cases  de- 
cided by  several  states  and  territories  of  the 
Union  where  the  congressional  grant  has 
been  taken  advantage  of,  and  institutions 
similar  to  the  University  of  California  have 
been  created.  These  institutions  differ  in 
some  respects  from  each  other  in  the  ma- 
chinery of  their  organization,  and  in  none  of 
them  do  I  find  an  exact  parallel  with  the  uni- 
versity of  this  state,  but  everywhere  the 
courts  have  held  them  to  be  public  corpora- 
tions. University  of  Alabama  v.  Winston^ 
5  Stew.  &  P.  (Ala.)  17;  University  of  North 
Carolina  v.  Maultshy,  55  N.  C.  (2  Jones,  Eq.) 
241 ;  State,  Atty.  Oen.,  v.  Knoioles,  16  Fla. 
577 ;  State,  Little,  v.  Regents  of  University, 
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<55  Kan.  389,  29  L.  R.  A.  378;  Oklahoma 
Agri.  d  Mechanical  College  y.  Willis,  6  Okla. 
593,  40  L.  R.  A.  677;  Dunn  v.  University  of 
Oregon,  9  Or.  357.  The  Oklahoma  court 
flaid:  "It  Beeminely  needs  no  argument  to 
«how  that  the  public  educational  institutions 
of  a  state  are  as  much  a  part  of  its  sover- 
eignty as  are  its  counties."  In  speaking  of 
the  university  of  that  state,  the  Or^on 
'Oourt  said:  '*It  is  true,  the  legislature  has 
not  declared  it  to  be  a  corporation  in  express 
terme,  but  this  was  not  essential;"  and  bo 
the  Kansas  court  spoke  of  the  university  as 
A  public  corporation  created  to  carry  on 
special  work  for  the  benefit  of  the  state  or 
tne  public  interest. 

2.  Respondents  contend  (1)  that  the  uni- 
versity not  being  expressly  authorize*!  by 
%  1275,  Civil  Code,  it  cannot  take  by  will; 
And,  (2)  even  if  it  could  take,  the  bequest, 
being  in  its  nature  charitable,  must  not  ex- 
ceed one  third  of  the  distributable  estate,  un- 
4er  §  1313,  Id.  The  university,  as  we  have 
eeen,  is  a  public  corporation  "formed  for 
scientific,  literary,  or  solely  educational 
purposes,"  and,  if  the  statute  includes  such 
A  corporation  at  all,  it  is  by  its  terms  capa- 
ble of  taking  by  will.  Bulfner*s  Estate,  59 
Cal.  131.  Appellant  contends  that  §  1313, 
Id.,  does  not  apply,  because  it  is  a  general 
rule  in  the  interpretation  of  statutes  limit- 
ing riffhts  and  interests  not  to  construe  them 
to  embrace  the  sovereign  power  or  govern- 
ment, unless  the  same  be  expressly  named 
therein,  or  intended  by  necessary  implica- 
tion; cit&ng  1  Kent,  Com.  p.  460;  united 
JSiatee  v.  Soar,  2  Mason,  311;  Mayrhofer  v. 
Ban  Diego  Bd.  of  Edu.  89  Cal.  110;  Bishop, 
Written  Laws,  §§  103,  142;  Sed^.  Stat.  A 
Omst.  L.  p.  395.  There  is  nothing  in  the 
record  from  which  we  can  determine  whether 
the  residue  of  the  estate  "exceeds  one  third 
4A  the  estate  of  the  testator."    There  is  no 


finding  on  this  ouestion  of  fact.  As  it  will 
arise  hereafter,  nowever,  the  law  governing 
the  point  should  be  stated.  We  do  not  think 
the  principle  upon  which  appellant  relies 
should  govern  in  this  case.  The  university, 
while  a  governmental  institution,  and  an  in- 
strumentality of  the  state,  is  not  clothed 
with  the  sovereignty  of  the  state,  and  is  not 
the  sovereign.  As  we  understand  the  rule, 
it  is  only  the  sovereign  that  is  exempt  from 
the  operation  of  statutes  affecting  its  inter- 
est or  rights.  We  think  the  statute  applies 
to  the  university  as  a  public  corporation. 

3.  Respondents  contend  that  the  bequest 
has  failed  because  the  fund  is  inadequate  to 
carry  out  the  testator's  orifi;inal  intent,  and 
that  the  court  has  so  found  the  fact  upon 
sufficient  evidence.  The  only  evidence 
claimed  by  respondents  to  support  this  find- 
ing is  the  resolution  of  the  regents.  We  can- 
not see  that  this  resolution,  which  directs 
the  investment  of  the  fund,  bequeathed  by 
deceased,  indicates  its  insufficiency.  It  was 
admitted  that  there  was  a  chair  of  political 
economy  of  the  university  established  in 
1878,  and  now  existing.  Nor  can  we  say 
that  the  residue  ($5i,467.10)  is  necessarily 
insufficient  for  the  purpose  intended  by  the 
testator.  Section  1317,  Civil  Code,  pro- 
vides that,  where  the  intention  of  the  tes- 
tator "cannot  have  effect  to  its  full  extent, 
it  must  have  effect  as  far  as  possible."  Con- 
ceding; that  the  probate  court  could  nullify 
the  Bequest  on  the  ground  of  inadequacy 
alone,  there  is  no  evidence  to  justify  a  find- 
ing that  the  gift  has  failed  for  this  reason. 
The  decree  should  be  reversed. 

We  concur:  Haynes,  C;  Gray,  0. 

Per  Cnrlams 

For  the  reasons  given  in  the  foregoing 
opinion,  the  decree  ta  reversed. 
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Oharitj  HEARD  et  al,  Plff%i  in  Err., 

V, 

W.  R.  PHILLIPS,  Jr.,  et  al, 

(101  Ga.  691.) 

^1.  In  eompiitlnff  the  number  of  daye 
preeedlnv  tbe  term  of  conrt  in  which 
a  petition  must  be  flled  to  make  it  return- 
able to  that  term,  tbe  Sundays  intervening 
between  tbe  date  of  filing  and  tbe  commence- 
ment of  the  term  are  to  be  counted :  and  this 
ts  true  even  if  tbe  twentieth  or  last  day  be- 
fore tbe  commencement  of  the  term  falls  on 
Sunday. 

^Headnotes  by  Little.  J. 


Note. — ^The  above  case  holding  that  posses* 
elon  of  a  vendee  is  adverse  within  tbe  meaning 
of  a  statute  restricting  the  sale  by  an  admin- 
istrator of  property  held  adversely,  although  it 
Is  not  adverse  for  tbe  purpose  of  prescription, 
proeents  a  distinction  that  seems  to  be  novel. 

For  the  character  of  such  possession,  see  also 
eases  In  note  to    Erck  v.  Church  (Tenn.)  4  L. 
R.  A  645. 
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MTliere  a  tmneferee  of  n  bond  for 
titles  baa  taken  a  deed  from  the  obligor 
of  the  bond,  and  brings  a  suit  to  recover  the 
possession  of  the  premises  so  conveyed  to  hini 
from  one  who  acquired  possession  under  the 
original  obligee,  he  t>eing  dead  at  the  time  of 
the  trial,  the  defendant  does  not  fall  within 
any  of  the  classes  of  persons  excluded  as  wit- 
nesses by  the  terms  of  f  1  of  i  &260  of  the 
Civil  Code. 

Tbe  posaesslon  of  one  wbo  bas  been 
admitted   under  a  bond   for  titles   to 

land  is  not  adverse  to  tbe  obligor  of  the  bond, 
or  the  representatives  upon  his  estate,  in  tbe 
sense  that  such  possession  may  be  tbe  founda- 
tion of  a  prescription ;  but  where,  in  pursu- 
ance of  such  a  bond,  tbe  obligee  has  been 
admitted  Into  possession,  and  the  obligor 
dies,  the  possession  so  obtained  is  adverse  in 
the  sense  that  a  sale  of  such  property  by  the 
administrator  upon  the  latter's  estate  pend- 
ing such  possession  Is  void,  and  one  who  takes 
a  conveyance  at  such  sale  cannot  in  his  own 
name,  by  force  of  such  conveyance,  maintain 
an  action  against  tbe  person  so  holding  pos- 
session. 
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4.  So  far  as  tlie  asslffnments  of  error 
upon  rnlinvs  made  in  tl&e  conrt  belovr 
are  properly  presented  for  consldera- 
tlon»  there  was  no  error  of  law  committed, 
except  upon  the  questions  dealt  with  In  the 
second  and  third  headnotes. 

(July  9,  1807.) 

ERROR  to  the  Superior  Court  for  Fulton 
County  to  review  a  judgment  in  favor 
of  plaintiffs  in  an  action  to  recover  posses- 
sion of  certain  real  estate.     Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr.  Robert  I<.  Rodgers,  for  plaintiffs 
in  error: 

Exchange  of  lands  and  possession  taken 
give  perf^  emiity. 

Temples  v.  Temples,  70  Ga.  480. 

Emma  Jones  took  this  land  in  possession 
by  an  exchange;  her  equity  is  perfect,  and 
a  due  administration  on*  this  property  as  the 
property  of  Emma  Jones,  and  a  sale  of  it  by 
the  administrator  after  due  and  legal  notice, 
and  no  claim  having  been  interposed  by  Phil- 
lips, would  operate  in  such  case  as  a  legal 
and  complete  estoppel  against  Phillips. 

Code,  §  3753  (2906)  ;  Hill  v.  Williams,  33 
Ga.  39 ;  Lynch  v.  Lively,  32  Ga.  676 ;  Tomp- 
kins V.  Philips,  12  Ga.  52 ;  Means  v.  Sanders, 
14  Ga.  113;  Burkhalter  v.  Edwards,  Itf  Ga. 
693,  60  Am.  Dec.  744;  Ooodson  v.  Beaoham, 
24  Ga.  160;  Roe  v.  Doe,  31  Ga.  544. 

When  Wash  Holland,  as  administrator  of 
Emma  Jones  Woodley,  sold  the  land,  it  was 
bought  in  by  Allen  Holland,  and  Phillips 
did  not  interpose  any  claim.  He  had  notice 
from  the  several  citations  as  prescribed  by 
law,  in  Code,  §S  2559,  2660,  2561. 

Emma  Jones  Woodley  held  the  land  ad- 
versely to  Swift  A  Lamar,  and  against  Burk- 
hart  as  administrator  of  Swift,  and  was 
holding  adversely  to  Phillips  at  time  of  her 
death,  and  it  was  necessary  for  Burkhart 
to  have  recovered  the  possession  before  he 
could  make  his  deed  as  administrator  of  C. 
T.  Swift,  to  Mrs.  Lena  B.  Swift,  the  proper- 
ty being  then  held  adversely  to  the  estate  by 
a  third  person. 

Code,  §  2564: 

Messrs.  Arnold  St  Broyles,  for  defend- 
ants in  error: 

Phillips  A  Co.  were  not  parties  to  admin- 
istration of  Wash  Holland  on  Emma  Jones 
Woodley,  and  were  not  bound  nor  estopped 
by  anything  that  might  have  been  done  by 
Wash  Holland.  Emma  Jones  Woodley 
never  had  any  title,  and  her  administrator 
could  give  none. 

The  bond  for  title,  after  having  been  as- 
signed to  Phillips,  conveyed  whatever  in- 
terest the  obligees  had,  and  was  properly 
admitted  as  against  the  obligees  or  those 
claiming  under  them. 

Ifittle,  J.,  delivered  the  opinion  of  the 
court : 

1.  The  present  suit  was  filed' on  August  14, 
1894,  and  made  returnable  to  the  September 
term  of  Fulton  superior  court,  which  by  law 
met  on  the  first  Monday  in  September, 
which  Monday  was  the  3d  day  of  that 
month.  The  cause  coming  on  for  a  hearing, 
defendants'  counsel  moved  to  dismiss  the 
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same,  on  the  ground  that  the  suit  had  not 
been  filed  for  the  length  of  time  ref^uired  by 
law — that  is,  twenty  days — ^before  the  sit- 
ting of  the  court  for  the  September  term. 
This  motion  was  overruled,  and  is  made  a 
ground  of  exception  in  the  motion  for  a  new 
trial.  The  contention  is  that  the  Sunday 
preceding  the  sitting  of  the  court  on  Mon- 
day cannot  legally  be  counted  in  computing 
the  number  of  days  interveniog  between  the 
filing  of  the  petition  and  the  commencement 
of  the  term  of  the  court.  This  court  has 
heretofore  made  a  ruling  directly  on  this 
point,  which  is  adverse  to  the  contention  of 
the  defendants'  counsel.  See  the  case  of 
Merritt  v.  Oate  City  Nat.  Bank,  100  Ga.  147, 
38  L.  R.  A.  749,  wherein  it  was  ruled  that, 
"under  an  act  providing  that  all  cases 
brought  in  a  designated  city  court  should  be 
'returnable  to  and  triable  at  the  term  next 
ensuing  after  twenty  days  have  elapsed  from 
the  filing,'  a  case  in  that  court,  the  declara- 
tion in  which  was  filed  on  the  12th  day  of 
June,  1894,  was  ripe  for  trial  at  the  ensuing 
July  term,  which  be^n  on  the  first  Monday 
of  that  month.  This  is  true  although  the 
last  of  the  twenty  days  prescribed  by  the 
statute  in  this  instance  fell  upon  the  Sab- 
bath day."  The  effect  of  this  ruling  is  that 
the  Sundays  intervening  between  the  date 
of  filing  and  the  commencement  of  the  term 
are  to  be  counted. 

2.  Phillips  brought  an  equitable  petition 
involving  a  complaint  in  the  nature  of  an 
action  of  ejectment  against  the  defendants 
to  recover  possession  of  a  house  and  lot  in 
the  city  of  Atlanta,  and  prayed,  also,  there- 
in for  other  relief.  Both  plaintiff  and  de- 
fendants claimed  title  under  C.  T.  Swift  and 
H.  J.  Lamar,  Jr.  Phillips  claimed  under  a 
bond  for  titles,  executed  by  the  last-named 
parties  to  one  John  Wright,  conditioned  to 
make  title  to  him  upon  the  payment  of  an 
aggregate  sum  in  monthly  instalments  of 
given  amounts.  Upon  this  bond  appears  a 
transfer  and  assignment  of  the  same  by 
Wright  to  James  M.  Jones,  who  in  turn 
transferred  and  assigned  the  same  and  all  hi» 
rights  thereunder  to  the  plaintiff.  He  al^o 
relied  for  recovery  on  a  deed  from  Burkhart, 
as  administrator  of 'C.  T.  Swift,  to  Mrs. 
Lena  B.  Swift,  under  an  order  from  the 
court  of  ordinary,  conveying  to  lier  a  half 
undivided  interest  in  the  land  in  dispute; 
and  a  deed  from  Mrs.  Lena  B.  Swift  and  H. 
J.  Lamar,  Jr.,  conveying  the  land  in  ques- 
tion to  himself.  The  defendants  founded 
their  claim  upon  the  contention  that  during 
the  lifetime  of  James  Jones  his  wife,  Emma, 
a  daughter  of  Allen  Holland,  was  the  owner 
of  another  lot,  and  with  the  same,  or  its  pro- 
ceeds, traded  with  John  Wright  for  the  lot 
in  controversy,  and  the  bond  for  titles  ought 
to  have  been  transferred  by  Wright  to  her,  as 
her  money  paid  for  it;  that,  after  the  death 
of  James  Jones,  his  wife,  Emma,  remained 
in  possession  of  the  lot  in  controversy  until 
her  death,  she  having  in  the  meantime  mar- 
ried defendant  Woo<fley;  and  that  after  her 
death  the  land  was  administered  upon  a» 
her  estate,  and  regularly  sold  at  administra- 
tor's sale  to  Allen  Holland,  under  whom 
Charity  Heard  was  in  possession  when  the 
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suit  was  brought.  It  was  further  contend- 
ed that  the  transfer  of  the  bond  for  title  by 
James  Jones  to  plaintiff  was  made  only  as 
security  for  a  loan  of  $18,  or  some  such  sum 
of  money.  It  appears  that  John  Wright,  the 
original  obligee  in,  and  James  Jones,  the  in- 
termediate transferee  of,  the  bond  for  titles 
introduced  in  evidence  by  the  plaintiff,  were 
both  dead  at  the  time  of  the  trial.  During 
the  progress  of  the  trial  Charity  Heard  and 
Allen  Holland,  defendants,  were  introduced 
as  witnesses,  and,  among  other  things  un- 
dertook to  testify,  respectively,  as  to  certain 
transactions  occurring  between  them  and 
James  Jones  and  John  Wright  during  their 
lifetime,  whereupon  plaintiff's  counsel  ob- 
jected to  their  testifying  to  anything  that 
transpired  between  them  and  the  deceased 
parties,  for  the  reason,  as  urged,  that  plain- 
tiff was  claiming  under  said  deceased  par- 
ties, and  Charity  Heard  and  Allen  Holland 
were  parties  to  the  suit,  and  therefore  incom- 
petent to  testify  concerning  such  transac- 
tions, under  the  provisions  of  the  evidence 
act  ojf  1889,  as  amended  by  subsequent  acts; 
the  provisions  of  all  of  which  acts  will  be 
found  codified  in  S  5260  of  the  Civil  Code. 
The  court  below  sustained  the  objection  as 
made,  and,  we  presume,  rested  his  judgment 
upon  the  provisions  of  paragraph  1  of  said 
section,  the  full  text  of  which  is  as  follows: 
"Where  any  suit  is  instituted  or  defended 
by  a  person  insane  at  time  of  trial,  or  by 
an  indorsee,  assignee,  transferee,  or  by  the 
personal  representative  of  a  deceased  per- 
son, the  opposite  party  shall  not  be  admitted 
to  testify  m  his  own  favor  against  the  in- 
sane or  deceased  person,  as  to  transactions 
or  communications  with  such  insane  or  de- 
ceased person."  It  will  be  noted  that  the 
plaintiff  presented  the  bond  for  titles  which 
nad  been  transferred  to  him  to  Mrs.  Lena  B. 
Swift  and  H.  J.  Lamar,  Jr.,  and  upon  p>iy- 
ment  by  plaintiff  of  $225  as  the  balance  due 
upon  the  purchase  price  to  Swift  and  La- 
mar they  executed  to  plaintiff  a  deed  con- 
veying the  land  in  dispute,  and  it  was  this 
deed  which  formed  the  foundation  of  the 
present  action.  Phillips  was  claiming  under 
and  suing  upon  this  deed.  True  enough, 
the  bond  for  titles  constituted  a  link  in  Ihe 
chain  of  title  exhibited  to  the  court,  and 
upon  which  Phillips's  claim  rested.  It 
served,  however,  mereljr  to  show  the  channel 
through  which  the  plaintiff  derived  the  title 
upon  which  his  claim  was  finally  based.  His 
suit  was  not  founded  upon  the  transfer  or 
assignment  of  the  bond  for  titles,  nor  was 
he  suing  as  an  assignee  or  transferee  there- 
of, within  the  meaning  of  the  statute.  Al- 
though the  bond  and  transfers  were  needful 
in  showing  his  chain  of  title,  and  were,  with 
respect  to  the  gravamen  of  the  action,  col- 
laterally involved,  yet  the  suit  was  directly 
upon  the  deed  from' Swift  and  Lamar  to  the 
plaintiff.  We  think  the  provisions  of  the 
statute  apply  only  in  cases  where  the  action 
is  instituted  or  defended  directly  by  an  in- 
dorsee, assignee,  or  transferee;  that  is  to 
say,  where  the  indorsement,  assignment,  or 
transfer  is  directly  sued  upon  or  defended. 
We  conclude,  therefore,  that  the  court  erred 
in  sustaining  the  objection  to  the  compe- 
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tency  of  the  witnesses  heretofore  referred  to. 
3.  John  Wright  made  a  contract  of  pur- 
chase of  the  property  in  dispute  from  G.  T. 
Swift  and  li.  J.  Lamar,  Jr.,  taking  their 
bond  for  titles,  conditioned  to  make  a  con- 
veyance of  the  property  to  him  upon  pay- 
ment  of  the  purchase  price.  Under  this 
contract  of  purchase  and  bond  for  titles  he 
was  admitted  by  Swift  and  Lamar  into  pos- 
session of  the  premises.  Wright  afterwards 
transferred  and  assigned  the  bond  to  Jones, 
who  in  turn  transferred  and  assigned  the 
same  to  the  plaintiff.  Pending  the  out- 
standing of  this  bond  for  titles,  and  before 
its  conditions  had  been  complied  with  and 
title  made,  C.  T.  Swift,  one  of  the  joint 
obligors,  died.  Administration  was  regu- 
larly taken  on  his  estate  by  one  Burkhart, 
and,  it  appearing  that  his  intestate  and  H. 
J.  Lamar,  Jr.,  were  tenants  in  common  of 
the  property  in  controversy,  Burkhart,  as 
administrator,  under  an  order  of  the  court 
of  ordinary,  conveyed  a  half  undivided  in- 
terest in  the  land  in  dispute  to  Mrs.  Lena 
B.  Swift,  who  then,  as  has  been  shown,  joined 
Lamar  in  a  deed  to  the  plaintiff  in  pur- 
suance of  the  terms  and  conditions  of  the 
bond  for  titles  previously  executed  by  C.  T. 
Swift  and  H.  J.  Lamar,  Jr.,  and  held  by 
plaintiff  in  the  manner  heretofore  pointed 
out.  It  does  not  appear  that  the  adminis- 
trator made  any  effort  whatever  to  recover 
possession  of  this  property  from  the  obligee 
m  the  outstanding  bond  before  making  ad- 
ministrator's deed  to  Mrs.  Lena  B.  Swift. 
Our  Civil  Code  (§  3457)  provides  that  *'rtn 
administrator  cannot  sell  property  held  ad- 
versely to  the  estate  by  a  third  person ;  he 
must  first  recover  possession."  It  has  s«»v- 
eral  times  been  ruled  by  this  court  that  the 
possession  of  one  holding  under  a  bond  for 
titles  to  land  is  not  adverse  to  the  obligor 
of  the  bond,  or  the  representatives  upon  his 
estate,  in  the  sense  that  such  possession  may 
he  the  foundation  of  a  prescription  as 
against  such  obligor  or  his  estate.  Hines 
V.  Rutherford,  67  Ga.  606;  Allen  v.  Napier, 
75  Ga.  275;  Hawkins  v.  Bearing,  03  Ga.  108. 
Indeed,  a  vendee  under  a  bond  or  contract 
for  conveyance,  though  placed  in  possession 
by  the  vendor,  does  not  hold  adversely  to  the 
latter.  By  the  very  fact  of  taking  under  a 
bond  or  contract  for  a  deed  to  be  thereafter 
executed  by  the  vendor,  a  purchaser  recog- 
nizes the  title  of  the  vendor,  and  acknowl- 
edges himself  as  holding  in  subordination, 
and  not  in  antagonism,  to  it.  1  Warvelle, 
Vendors,  201.  It  must  be  understood,  how- 
ever, that  the  obligor  or  his  personal  repre- 
sentative is  not  at  liberty  to  treat  the  obligee 
as  holding  in  subordination  to  the  title  of 
the  obligor  for  all  purposes.  The  doctrine 
is  well  settled,  and  has  been  announced  in 
strong  terras  by  the  Federal  courts,  ihat, 
while  the  vendor  without  deed  is  a  trustee 
of  the  vendee  for  the  conveyance  of  the  title, 
and  the  vendee  in  turn  a  trustee  for  the  pay- 
ment of  the  purchase  money,  yet  that  the 
vendee  is  in  no  sense  a  trustee  of  the  vendor 
as  to  the  possession  of  the  property  sold; 
that  the  vendee  claims  and  holds  it  in  his 
own  right,  for  his  own  benefit,  subject  to  no 
right  of  the  vendor  save  the  terms  which 


872 


GeOBGIA  SUPBBIU  COUBT. 


Jolt, 


the  contract  imposes;  and  that  his  possos- 
sion  is  therefore  adverse  as  to  the  property, 
but  friendly  as  to  the  performance  of  the 
conditions  of  the  purchase.  Id.  202;  Ho- 
hart  V.  Drogan,  10  Pet.  108,  9  L.  ed.  363. 
We  are  clearly  of  the  opinion,  therefore, 
that  while  the  obligee  in  the  bond  from 
Svrift  and  Lamar  had,  as  to  the  latter,  no 
such  adverse  possession  of  the  premises  as 
would  enable  him  to  acquire  a  prescriptive 
title  thereunder,  yet  such  possession  was, 
within  the  meaning  of  our  statute,  adverse 
in  the  sense  that  a  sale  of  any  portion  of 
the  property  by  the  administrator  upon  the 
estate  of  one  of  the  obligors,  pending  such 
possession,  and  without  first  having  recov- 
ered the  possession  as  required  by  the  stat- 
ute, was  void.  It  follows,  therefore,  so  far 
as  this  record  shows,  that  the  legal  title  to  an 
undivided  half  interest  in  the  premises  in 
dispute  still  remains  in  the  estate  of  C.  T. 
Swift,  the  administrator's  deed  to  Mrs.  Ijena 
B.  Swift  being  void,  and  consequently  inef- 
fectual to  pass  the  title  out  of  said  estate. 
It  being  incumbent  upon  the  plain ti IT  to  re- 
cover upon  the  strength  of  his  own  title, 
and  he  having  failed  to  exhibit  title  covering 
the  undividea  interest  in  the  property  be- 
longing to  the  estate  of  C.T.  Swift,  the  court 
erred  m  directing  a  verdict  for  the  plaintiff 
covering  the  entire  premises. 
^  4.  In  addition  to  the  questions  above  con- 
sidered, the  motion  for  new  trial  contains 
several  assignments  of  error  upon  rulings 
made  in  the  court  below;  but,  in  so  far  as 
these  assignments  of  error  are  properly  pre- 
sented for  consideration,  there  was  no  error 
of  law  committed  except  as  herein  pointed 
out. 

Judgment  reversed. 


EXCHANGE  BANTC  OF  MACON,  Plff.  in 

Err,, 

V. 

Edward  LOH,  Admr.,  etc.,  of  John  D.  Hud- 
gins,  Deceased,  et  ql. 

(104  Ga.  446.) 

*1.  A  creditor  haa,  for  tbe  purpose  of 
indemnlfrini^  Itlmaelf  against  loss,  but 
for  no  other,  an  insarable  interest  In  the  life 
of  his  debtor. 

2.  TUls  interest  cannot  exceed  In 
amount  that  of  the  Indebtedness  to  be  secured, 
(a)  Sncl&  Indebtedness  may^,  hovrever. 
Include  the  cost  of  taking  out  and  keep- 
ing up  the  Insurance,  if  made  a  charge 
against  the  debtor  or  his  estate,  or  upon  the 
proceeds  of  the  policy  when  collected. 

]!•     Conrts    sl&onld    not    concern    tlteni- 

^Headnotes  by  Lumpkin,  P.  J. 


Note. — As  to  insurable  Interest  in  debtor*s 
life,  see  also  Rlttler  v.  Smith  (Md.)  2  L.  R.  A. 
844,  and  note:  Ulrlch  y.  Relnoehl  (Pa.)  13  L. 
R.  A.  433,  and  note;  Hays  v.  Lapeyre  (La.)  35 
L.  R.  A.  647,  also  BMsher  v.  E>ODovan  (Neb.) 
post,  383. 

As  to  right  to  take  life  Insurance  for  benefit 
of  a  stranger,  see  Helnleln  ▼.  Imperial  L.  Ins. 
Co.   (Mich.)  2.1  L.  R.  A.  627,  and  note. 
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selves  with  the  disposition  of  the  proceeds 
of  "wagering"  policies. 
4.  The  evidence  In  tlie  present  ease 
Tvarranted  a  flndlnjr  that  the  policy  In 
question  was  not  of  this  character,  but  that 
It  was  In  good  faith  taken  out  by  the  insured 
himself,  and  by  him  assigned  to  his  creditor 
as  collateral  security  merely :  and  the  Judg- 
ment rendered  was  not  contrary  to  law. 

(July  18.  1808.) 

ERROR  to  the  Superior  Ck)urt  for  Bibb 
County  to  review  a  judgment  refusing 
to  adopt  the  suggestion  of  the  Exchange 
Bank  of  Macon  as  to  the  method  of  mar- 
shaling securities  held  by  it  for  a  debt  of 
Hudgins  in  a  proceeding  by  Hudgins,  admin- 
istrator against  creditors  of  the  estate  to 
marshal  the  assets.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Baoon,  Miller,  ft  Bmnsony  for 
plaintiff  in  error: 

Life  insurance  is  not  a  contract  of  indem- 
nity, even  when  taken  out  by  a  creditor  upon 
his  debtor's  life. 

Hawls  V.  American  Mut.  L.  Ins.  Co.  27  N. 
Y.  282,  84  Am.  Dec.  280;  Ferguson  v.  Mass- 
achusetts  Mut.  L.  Ins.  Co.  32  Hun,  300: 
Olmsted  V.  Keyes,  86  N.  Y.  503:  Salt  v. 
Northampton  [1802]  A.  C.  1 ;  Trenton  Mut. 
L.  d  F.  Ins.  Co.  V.  Johnson,  2*1  N.  J.  L.  570: 
Scott  V.  Dickson,  108  Pa.  0,  56  Am.  Rep. 
102. 

The  creditor  has  an  insurable  interest  in 
the  debtor's  life  as  soon  as  the  relation 
arises,  and  can  take  out  insurance  on  such 
life  to  secure  his  debt,  provided  the  amount 
of  insurance  bears  a  reasonable  relation  to 
the  amount  of  the  debt. 

Olm^ied  V.  Keyes,  86  N.  Y.  593 ;  Bearing's 
Succession,  26  La.  Ann.  326 ;  Orant  v.  Kline, 
115  Pa.  618.  See  also  Dalhy  v.  India  d  L. 
Life  Assur.  Co.  15  C.  B.  366;  Morrell  v. 
Trenton  Mut.  L.  d  F.  Ins.  Co.  10  Gush.  282, 
67  Am.  Dec.  92. 

The  relation  of  debtor  and  creditor  need 
only  .exist  at  the  time  the  insurance  is  taken 
out,  and  the  contract  is  not  afTected  by  the 
subsequent  payment  of  the  debt  by  Uie  debtor 
prior  to  his  death. 

Rawls  v.  American  Mut.  L,  Ins.  Co.  27  N. 
Y.  282,  84  Am.  Dec.  280;  Wright  v.  Mutual 
Ben.  Life  Asso.  of  America,  118  N.  Y.  237, 
6  L.  R.  A.  731 ;  Mowry  v.  Home  L.  Ins.  Co. 
9  R.  I.  346. 

Where  the  creditor  himself  insures  the 
life  of  his  debtor  in  a  reasonable  amount  for 
the  purpose  of  securing  his  debt,  and  the 
debtor  is  not  liable  either  to  the  creditor  or 
the  company  for  the  premiums,  the  creditor 
is  entitled  to  the  entire  fund  upon  the  deaLli 
of  the  debtor. 

Ainick  V.  Butler,  111  Ind.  578,  60  Am. 
Rep.  722;  Rittler  v.  Smith,  70  Md.  261.  2 
L.  R.  A.  844;  Corson*s  Appeal,  113  Pa.  4.3S. 
57  Am.  Rep.  479;  Ulrich  v.  Reinoehl,  143 
Pa.  238,  13  L.  R.  A.  433;  Orant  v.  Kline. 
115  Pa.  618;  Morland  ▼.  Isaac,  20  Beav. 
389 :  Freme  v.  Brade,  2  DeG[.  &  J.  682 ;  Levy 
V.  Taylor,  66  Tex.  654;  LevAs  v.  King,  44 
L.  J.  Ch.  N.  S.  259 ;  Bruce  v.  Garden,  L,  R. 
5  Ch.  32 ;  Central  Nat.  Bank  v.  Hume,  128 
U.  S.  204.  32  L.  ed.  375. 


S(><»  also  44  L.  R.  A.  ,383 :  4.")  1..  R.  A.  243 :  46  T..  R.  A.  500. 
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Mes9r9.  Hardeman,  Davis,  ft  Turner, 

for  defendants  in  error: 

Originally  at  common  law  the  contract  of 
life  insurance  might  be  supported  without 
any  insurable  interest  in  the  life  of  the  in- 

flUI*CO 

1  May,  Ins.  3d  ed.  S§  116,  374. 

The  courts  of  the  United  States  refused 
to  adopt  this  principle  of  the  common  law. 
Insurance  upon  the  life  of  another  by  one 
who  has  no  interest  in  the  life  of  the  assured 
Ib  prohibited,  and  such  policies  are  void. 

Code,  §§  2090-2114;  I  May,  Ins.  3d  ed.  §§ 
74,  756,  117. 

Such  a  policy  is  void  because  it  is  contrary 
to  public  policy. 

1  May,  Ins.  3d  ed.  H  74,  75. 

Authorities  are  conflicting  as  to  whether 
a  person  without  interest  in  the  life  of  the 
assured  can  legally  hold  by  assignment  a 

Solicy  legally  issued.  The  better  authority, 
owever,  seems  to  be  that  for  the  same  rea- 
son why  one  cannot  take  out  a  policy  upon 
the  life  of  one  in  whom  he  had  no  interest 
he  cannot  legally  bold  said  policy  by  assign- 
ment. 

Wamock  ▼.  Davis,  104  U.  S.  775,  26  L.  ed. 
924;  Equitable  L.  Ins.  Co,  ▼.  Hcuflewood,  75 
Tex.  338,  7  L.  R.  A.  217. 

A  creditor  has  an  interest  in  the  life  of 
his  debtor,  but  his  interest  extends  only  to 
the  amount  of  his  debt;  hence  as  between 
the  creditor  and  his  debtor  he  is  entitled 
to  insurance  only  for  indemnity. 

Knox  V.  Turner,  21  L.  T.  N.  8.  701,  L.  R. 
9  Eq.  155;  1  May,  Ins.  3d  ed.  §S  2,  7,  8; 
Cammack  ▼.  Levns,  15  Wall.  643,  21  L.  ed. 
244. 

When  the  insurance  contracted  for  is  le- 
gal at  its  inception,  it  ought  not  to  become 
void  by  the  cessation  of  the  assured  party's 
interest  in  the  life  of  the  insured,  lor  the 
reason  that,  the  company  having  received  its 
premiums  with  full  notice  of  the  facts  it 
ought  to  be  compelled  to  comply  with  its 
contract. 

Connecticut  Mut.  L.  Ins.  Co.  v.  Schaefer, 
94  U.  8.  457,  24  L.  ed.  251 ;  Equitable  L.  Ins, 
Co,  V.  Haidewood,  75  Tex.  338,  7  L.  R.  A. 
217. 

But  when  the  insured's  interest  in  the  life 
has  ceased,  as,  for  instance,  a  creditor  whose 
debt  has  been  paid,  he  cannot  recover  for 
himself  upon  the  policy,  for  that  would  be 
allowing  him  to  do  by  indirection  what  pub- 
lic policy  forbids  him  to  do  directly,  to  wit, 
carrying  insurance  upon  the  life  of  a  person 
in  whom  he  has  no  interest. 

1  May,  Ins.  3d  ed.  §§  100-lOOa;  Crotty  v. 
Union  Mut,  L.  Ins,  Co,  144  U.  S.  621,  36  L. 
ed.  566. 

When  the  interest  of  the  insured  in  the 
life  of  the  assured  ceases,  what  should  be- 
come of  the  policy?  It  being  legal  and  valid 
in  its  inception  the  law  will,  presuming  that 
there  was  no  intention  to  defraud  the  insur- 
ance company,  cast  the  policy  upon  the  as- 
signee as  trustee  for  the  estate  of  the  as- 
sured, and  will  require  said  trustee,  after 
reimbursing  himself  for  all  expenses,  to  pay 
the  balance  to  the  estate  of  the  insured,  on 
the  principle  that  it  is  merely  carrying  out 
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what  was  the  real  intention  of  the  parties  at 
the  time  of  making  the  contract. 

2  May,  Ins.  3d  eA,  §  459a;  Cheeves  v.  An- 
ders, 87  Tex.287;CammacA;  v.  Lcutm,  16  Wall. 
643,  21  L.  ed.  244;  Page  v.  Bumstine,  102 
U.  S.  664,  26  L.  ed.  268 ;  Wamock  v.  Davis, 
104  U.  S.  775,  26  L.  ed.  924;  Equitable  L,  Ins. 
Co,  V.  Hazelwood,  75  Tex.  338,  7  L.  R.  A. 
217. 

This  rule  is  true  justice. 

Seigrist  v.  Schmoltz,  113  Pa.  326. 

We  have  found  no  decision  that  would  al- 
low the  creditor  to  do  as  the  Exchange  Bank 
insists  it  has  the  right  to  do, — ^to  hold  the 
amount  collected  upon  the  policy  and  to  make 
the  estate  pay  the  debt  in  addition. 

Lea  V.  Hinton,  5  DeG.  M.  &  G.  823;  Bo 
parte  Andrews,  1  Madd.  573. 

If  a  creditor  has  that  right  he  would  have 
a  double  temptation  to  the  commission  of  a 
crime, — to  collect  his  debt  twice,  and  surely 
this  would  be  against  the  policy  of  the  law. 

1  May,  Ins.  3d  ed.  §  100a. 

Messrs.TLjBlM  St  Stone,  Hill, Harris, Al 
Biroh,  Steed  St  ^KTimberly,  A.  W.  Iiane,. 
Gverry  St  BbUl,  Dessan,  Bartlett,  St. 
Ellis,  Dasher,  Park,  St  Cterdine,  Mor- 
ooek  St  Warren,  and  Ii.  D.  Moore  also« 
for  defendants  in  error. 

Iinmpkin,  P.  J.,  delivered  the  opinion  of 
the  court: 

It  is  provided  in  §  2114  of  our  Civil  Code 
that  a  policy  of  life  insurance  mav  lawfully 
be  taken  out  only  upon  the  life  "of  the  as- 
sured, or  of  another  in  whose  continuance 
the  assured  has  an  interest."  It  is  well  set- 
tled that  a  creditor  has  an  insurable  inter- 
est in  the  life  of  his  debtor,  but  the  nature 
and  extent  of  this  interest  have  become  a 
seriouslv  complicated  question.  Much  of 
the  confusion  now  surrounding  this  subject 
is,  we  think,  attributable  to  bveo  erroneous 
views  which  have  been  entertained  and  an- 
nounced by  quite  a  number  of  the  most  re- 
spectable courts  and  judges  in  this  country. 
The  first  is  that  a  contract  effecting  insur- 
ance upon  the  life  of  a  debtor  for  the  benefit 
of  a  creditor  is  not  a  contract  of  indemnity ; 
and  the  second  is  that  the  creditor's  insura- 
ble interest  in  the  debtor's  life  is  not  con- 
fined strictly  to  the  amount  of  the  fndebted- 
ness  to  be  secured.  Before  proceeding  fur- 
ther, it  may  be  remarked  that  the  form  in 
which  the  transaction  is  clothed  is  utterly 
immaterial.  It  makes  not  a  particle  of  dif- 
ference whether  the  policy  be  payable  to  the 
insured,  or  his  estate,  with  an  assignment  to 
the  creditor,  or  payable  directly  to  the  cred- 
itor as  the  nominated  beneficiary.  The  real 
thing  to  be  ascertained  in  any  given  instance 
is,  what  was  the  actual  object  of  the  parties, 
for  by  this  test  alone  is  the  legality  of  what 
they  did  to  be  determined. 

1.  Our  first  proposition  is  that  effecting 
insurance  for  the  purpose  of  securing  an  in- 
debtedness is  a  contract  of  indemnity,  and 
nothing  else.  We  have  the  utmost  confi- 
dence in  the  correctness  of  this  assertion.  In- 
demnity is  the  only  logical  end  to  be  at- 
tained by  a  transaction  of  this  kind.  What 
possible  right  has  a  creditor  to  be  the  bene- 
ficiary of  such  insurance  except  tr»  protect 
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himself  againBt  loss?  And  what  is  such  pro- 
tectioii,  if  not  indemnity?  Notwithstanding 
the  fact  that  eminent  jurists  have  held  oth- 
erwise than  as  above  laid  down  we  cannot 
help  thinking  that  this  is  a  very  plain  prop- 
osition, and  one  as  to  which  there  oueht 
to  be  no  serious  difference  of  opinion.  We 
will  cite  a  few  of  the  great  array  of  authori- 
ties which  we  could  produce  in  support  of 
our  position,  making,  as  we  proceed,  such 
comments  as  may  seem  appropriate. 

In  Oodsall  v.  Boldero,  9  East,  72,  we  find 
the  following:  "A  creditor  may  insure  the 
life  of  his  debtor  to  the  extent  of  his  debt, 
but  such  a  contract  is  substantially  a  con- 
tract of  indemnity  against  the  loss  of  the 
debt."  Lord  Ellenborough  said:  "This  as- 
surance ...  is,  in  its  nature,  a  con- 
tract of  indemnity,  as  distinguished  from  a 
contract  bv  way  of  gaming  or  wagering"; 
and,  in  this  connection,  he  quoted  a  perti- 
nent extract  from  Lord  Mansfield's  opinion 
in  Hamilton  v.  Mendes^  2  Burr.  1210.  It  is 
true  that  in  the  latter  case  Lord  Mansfield 
was  dealing  with  a  case  of  marine  insurance, 
and  it  is  also  true  that  the  Oodsall  Case  was 
subsequentlv  overruled;  but  it  is  apparent 
that  Lord  Ellenborough  thought  the  aoctrine 
of  the  marine  insurance  case  was  applica- 
ble to  the  life  insurance  case  which  he  had 
under  consideration;  and  in  this  view  we 
concur.  Whenever  it  is  admitted  that  a 
contract  of  life  insurance  made  for  the  bene- 
fit of  a  creditor  is  not  one  having  indemnity 
for  its  object,  we  necopsarily  stamp  it  as  a 
purely  wagering  contract.  There  is  much 
reason  for  the  position  that  even  ordinary 
contracts  of  life  insurance,  whereby  a  man 
insures  his  own  life  for  the  benefit  of  those 
dependent  upon  him,  are  contracts  for  in- 
demnity merely ;  but  we  do  not  care  to  enter 
upon  a  discussion  of  this  question,  or  assail 
the  great  current  of  authority  tending  .to 
estamish  the  contrary,  this  being  a  matter 
not  involved  in  the  case  now  before  us.  Ac- 
cordingly, we  will  adhere  strictly  to  our  text, 
which  is  that  life  insurance  effected  to  se- 
cure a  debt  is,  and  can  be,  for  nothing  else 
but  indemnity  against  loss.  A  creditor  se- 
cured bv  a  policy  of  marine  or  fire  insurance 
can  collect  thereon,  for  his  own  benefit,  so 
much  only  as  will  save  him  from  actual  loss; 
the  precise  amount  of  which  is  easy  of  as- 
certainment. The  interest  of  a  creditor 
holding  as  security  a  life  policy  can  be  as 
readily  computed  in  dollars  and  cents,  being 
properly  measured  by  the  amount  of  the 
debt,  wnich,  as  we  shall,  before  concluding, 
endeavor  to  show,  constitutes  the  sole  basis 
of  his  insurable  interest.  How,  then,  can  it 
be  said  that  it  would  be  against  public  pol- 
icy to  allow  a  creditor  to  speculate  upon  the 
mere  chance  of  property  being  destroyed  by 
the  dangers  of  the  sea  or  by  fire,  and  not 
equally  repugnant  to  public  policy  for  him  to 
speculate  upon  the  life  of  a  lellow  creature? 
And  if  the  creditor  protected  by  the  life  pol- 
icy can  lawfully  stipulate  for  anything 
more  than  indemnity,  what  prevents  the 
transaction  from  being  a  speculation,  pure 
and  simple?  We  are  at  a  loss  to  perceive 
any  rational  distinction  between  life  and 
marine  or  fire  insurance  in  so  far  as  the 
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supposed  right  of  a  creditor  to  effect 
insurance  beyond  the  extent  of  his  insura- 
ble interest  is  concerned.  Surely,  in  view 
of  $  2117  of  our  Civil  Code,  which  declares 
that  the  principles  governing  "fire  insur- 
ance, wherever  applicable,  are  equallvthelaw 
of  life  insurance,"  this  court  would  not  be 
justified  in  giving  recognition  to  any  such 
intangible  and  specious  distinction. 

In  Porter,  Ins.  2d  ed.  p.  13,  it  is  said  that 
a  creditor  who  insures  his  debtor's  life  "ob- 
tains a  contract  of  indemnity  against  the 
loss  of  his  debt  by  the  death  of  the  debtor 
before  it  has  been  paid,"  and  that  "in  such 
a  case  the  debt  is  not  a  mere  excuse  for  the 

Solicy,  but  the  securing  of  the  debt,  or  in 
emnification  against  its  possible  loss,  is  the 
reason  for  the  insurance  being  effected." 
This  author  says  that  Lords  Mansfield  and 
Ellenborough  "both  undoubtedly  considered 
that  insurance  sur  autre  vie  was  a  contract 
of  indemnity,"  and  that  the  case  in  9  East 
was  decided  upon  this  view.  He  then  refers 
to  the  fact  that  this  case  was  overruled  in 
Dalby  V.  India  d  L.  Life  Assur.  Co.  24  L.  J. 
Ci  P.  N.  S.  2,  15  C.  B.  365,  and  Law  v.  Lon- 
don Indisputable  Life  Polioy  Co.  24  L.  J. 
Ch.  N.  S.  196,  1  Kay  &  J.  223,  and  asserts 
that  the  decision  in  the  first  of  these  two 
latter  cases  was  based  upon  a  misinterpreta- 
tion of  the  English  "gambling  act,"  and  di- 
vers misconceptions  of  the  real  nature  of  a 
contract  of  life  insurance  effected  for  secur- 
ing a  creditor.  See  Porter,  Ins.  2d  ed.  pp. 
14,  15.  On  page  17  he  states  that  a  policy 
of  insurance  taken  out  by  a  man  on  his  own 
life  has  been  settled  not  to  be  a  contract  of 
indemnity,  "but  to  be  a  contract  by  the  in- 
surer to  pay  a  certain  sum  on  the  happening 
of  a  given  event, — ^usually  the  death  of  the 
assured,  or  his  attaining  a  certain  age, — 
and  the  sum  will  not  vary  with  reference  to 
the  greatness  or  smallness  of  the  loss  to  the 
family  of  the  assured."  This  alleged  dis- 
tinction between  ordinary  life  insurance 
which  a  man  takes  out  for  the  benefit  of  his 
family  and  that  taken  out  for,  or  assigned 
to,  a  creditor  for  his  protection,  was  recog- 
nized as  correct  by  the  Supreme  Court  of 
the  United  States  in  Central  Nat.  Bank  v. 
Hume,  128  U.  S.  195,  32  L.  ed.  370,  but  it 
was  therein  distinctly  laid  down  that  the 
latter  was  a  contract  of  indemnity.  Mr. 
Chief  Justice  Fuller  said  (page  205,  128  U. 
S.  32  L.  ©d.  376)  ;  "Marine  and  fire  insur- 
ance is  considered  as  strictly  an  indemnity; 
but  while  this  is  not  so  as  to  life  insurance, 
which  is  simply  a  contract,  so  far  as  the 
company  is  concerned,  to  pay  a  certain  sum 
of  money  upon  the  occurrence  of  an  event 
which  is  sure  at  some  time  to  happen,  in 
consideration  of  the  payment  of  the  pre- 
miums as  stipulated,  nevertheless  the  contract 
is  also  a  contract  of  indemnity.  If  the  cred- 
itor insures  the  life  of  his  debtor,  he  is 
thereby  indemnified  acainst  the  loss  of  his 
debt  bv  the  death  of  tne  debtor  before  pay- 
ment." This  high  court  had  previously,  in 
at  least  one  case,  recognized  the  correctness 
of  the  doctrine  that  life  insurance  for  a 
creditor's  benefit  was  a  contract  for  his  in- 
demnity. "In  cases  where  the  insurance  is 
effected  merdy  by  way  of  indemnity, — as 


1898. 


ExcuAi^GB  Bane  of  Maoon  v.  Loh. 


875 


where  a  creditor  insures  the  life  of  his  debt- 
or for  the  purpose  of  securing  his  debt, — 
the  amount  of  insurable  interest  is  the 
amount  of  the  debt."  Mr.  Justice  Bradley, 
in  Connecticut  Mut.  L,  Ins.  Co.  v.  8chaefer, 
94  U.  S.  46] ,  462,  24  L.  ed.  254.  An  assign- 
ment of  a  life  insurance  policy  for  the  pur- 
pose of  securing  a  creditor  is  "for  his  indem- 
nity." 13  Am.  &  Eng.  Enc.  Law,  p.  648.  "A 
creditor's  claim  upon  the  proceeds  of  insur- 
ance intended  to  secure  the  debt  should  go 
no  further  than  indemnity,  and  all  beyond 
the  debt,  premiums,  and  expenses  should  go 
to  the  debtor  and  his  representative,  or  re- 
Ynain  with  the  company,  according  as  the  in- 
surance is  upon  life  or  on  property."  2 
May,  Ins.  3d  ed.  §  459a. 

In  view  of  the  foregoing  authorities  and 
of  the  sound  sense  and  reason  of  the  rule 
they  lay  down  on  this  subject,  it  is  difficult 
to  understand  how  there  can  be  any  doubt 
that  an  insurance  policy  upon  a  debtor^s  life, 
held  by  a  creditor  as  security  for  a  debt,  is 
simply  and  mer^y,  so  far  as  the  latter  is 
concerned,  a  contract  for  indemnifying  him 
against  loss.  To  our  minds,  no  other  view 
of  this  matter  can  be  accepted  as  sound.  We 
could,  as  already  intin;ated,  produce  many 
citations  to  the  same  elTect  as  those  appear- 
ing above,  but  we  do  not  think  this  is  nec- 
essary, for  we  are  satisfied  that,  if  our  first 
proposition  really  required  demonstration, 
it  stands  proved. 

2.  A  sincfle  step  carries  us  easily  and  nat- 
urally to  the  next  proposition  we  are  to  con- 
sider, which  is  that  the  insurable  interest 
which  a  creditor  has  in  the  life  of  his  debtor 
cannot  exceed  in  amount  that  of  the  indebt- 
edness to  be  secured.  Before  proceeding 
with  this  discussion,  we  will  briefly  explain 
the  meaning  of  the  word  "indebtedness,"  as 
here  used.  We  wish  to  be  understood  as 
employing  it  in  a  liberal  sense,  and,  accord- 
ingly, as  holding  that  it  may  embrace,  not 
only  a  debt  or  debts  actually  existing  when 
the  insurance  is  taken  out  by  the  debtor,  or 
is  thereafter  assigned  to  the  creditor,  but 
,  also  additional  indebtedness  to  arise  upon 
the  making  of  further  loans  or  advances  by 
the  creditor  to  the  debtor;  such,  for  in- 
stance, as  cash  for  premiums  to  be  paid  in 
obtaining  the  policy,  or  in  keeping  it  alive. 
Manifestly,  if  expenses  thus  incurred  by  the 
creditor  are  made  a  charge  against  the  debt- 
or or  his  estate,  the  creditor  may,  by  agree- 
ment, hold  the  policy  as  security  therefor, 
and  look  to  its  proceeds  for  his  reimburse- 
ment*  The  same  is  also  true  if  such  expens- 
es, though  not  made  a  debt  generally  against 
the  debtor  or  his  estate,  are  made  a  charge 
upon  the  money  to  be  realized  from  the  pol- 
led; for  this,  in  effect,  is  making  the  cost 
of  the  insurance  ultimately  payable  out  of 
a  fund  which  in  law  primarily  belongs  to  the 
debtor's  estate  subject  to  the  creditor's 
right  to  so  much  thereof  as  he  is  entitled  to 
receive  upon  his  secured  claim  or  claims 
against  the  deceased.  A  creditor  cannot, 
however,  rightfully  appropriate  the  proceeds 
of  a  policy  held  by  him  as  a  collateral  se- 
curity to  the  repayment  l^o  himself  of  sums 
voluntarily  paid  by  him  for  premiums  for 
which  the  debtor  was  in  no  way  liable,  and 
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which  could  not  lawfully  be  made  a  demand 
against  his  estate  or  its  assets.  If  a  creditor 
desired  protection  by  way  of  insurance  upon 
his  debtor's  life,  and  chose  to  pay  for  it  him- 
self, this  would  be  proper  enough;  but  the 
insurance  would  be  available  to  the  creditor 
to  no  greater  extent  than  the  amount  of  his 
insurable  interest  at  the  time  the  insurance 
was  effected,  viz.,  the  amount  of  the  then  ex- 
isting indebtedness. 

We  will  now  undertake  to  show  that, 
whenever  it  is  attempted  to  give  to  a  credit- 
or any  greater  insurable  interest  in  a  debt- 
or's life,  the  transaction  becomes  a  wager- 
ing contract.  If  one  cannot,  for  his  own 
benefit,  insure  a  life  in  which  he  has  no  in- 
terest at  all,  why  does  not  insurance  for  a 
creditor's  benefit,  when  effected  for  anything 
beyond  indemnity, — the  right  to  which  gives 
the  creditor  his  insurable  interest, — stand 
upon  the  same  footing?  Whenever  a  credit- 
or undertakes  to  stiptQate  for  more  than  the 
amount  of  his  just  demands,  what  distin- 
guishes the  transaction  from  a  wagering  con- 
tract, pure  and  simple,  having  for  its  object 
speculative  gain?  If  he  can  lawfully  take 
one  dollar  more  than  the  amount  of  his  debt, 
why  can  he  not  take  any  number  of  dollars 
within  the  limits  of  the  policy?.  Where,  and 
upon  what  princi{ie,  is  the  line  to  be  drawn? 
An  examination  of  scores  of  cases  bearing 
upon  every  conceivable  phase  of  these  ques- 
tions has  satisfied  us  that  it  has  become  a 
difficult,  if  not  an  impossible,  task  to  make 
the  daylight  of  truth  shine  so  clearly  upon 
the  complicated  and  conflicting  mass  of  de- 
cisions as  to  bring  into  clear  view  the  cor- 
rect  rule  relating  to  thin  class  of  insurance. 
A  hurried  examination  of  the  cases  cited  in 
this  opinion  would  disclose  that  the  courts 
of  this  country  have  indulged  in  quite  a  va- 
riety of  holdings  thereon.  An  exhaustive 
list  of  all  the  cases  touching  upon  the  sub- 
ject, with  even  a  brief  comment  upon  each, 
would  unduly  expand  this  opinion,  if.  in- 
deed, it  did  not  make  it  fill  a  volume  of  our 
reports.  The  language  quoted  supra  from 
the  opinion  of  Mr.  Justice  Bradley  in  the 
case  cited  from  94  U.  S.  shows  that  he 
thought  the  amount  of  the  creditor's  insura- 
ble interest  was  to  be  measured  by  the 
amount  of  the  debt.  In  Roller  v.  Moore,  86 
Va.  517,  618,  6  L.  R.  A.  136,  Lacy,  J.,  said: 
"To  the  extent  in  which  the  assignee  stipu- 
lates for  the  proceeds  of  the  policy  beyond 
the  sums  advanced  by  him,  he  stands  in  the 
position  of  one  holding  a  wager  policy." 
The  supreme  court  of  Tennessee,  in  Rison  v. 
Wilkerson,  3  Sneed,  565,  held  that  a  creditor 
to  whom  had  been  assi^ed  a  policy  issued 
to  his  debtor  could  retain  of  its  proceeds  no 
more  than  the  amount  of  the  original  debt 
and  certain  premiums  paid  by  the  creditor 
to  keep  the  policy  alive.  Coon  v.  Swan,  30 
Vt.  6,  is  a  case  supporting  the  doctrine  that 
a  creditor  cannot  lawfully  keep  any  more  of 
the  proceeds  of  a  policy  insuring  a  debtor's 
life,  and  collected  by  the  former,  than  the 
amount  actually  due  by  the  debtor,  although 
the  policy  was  payable  to  the  creditor,  and 
the  contract  between  the  parties  undoubt- 
edly contemplated  that  the  creditor  might 
make  a  profit  by  the  transaction.  In  Cheeves 
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T.  Anders,  87  Tex.  287,  it  was  held  that  "the 
limit  of  interest  of  a  creditor  in  a  policy 
upon  the  life  of  his  debtor  is  the  amount  of 
such   debt   and   interest,   plus   amount  ex- 

S ended  to  preserve  the  policy,  with  interest 
tiereon.**  The  following  are  extracts  from 
13  Am.  &  Eng.  £nc.  Law:  "Where  the 
assiCTment  is  for  the  purpose  of  securing  a 
crecutor,  although  he  is  entitled  to  recover 
the  face  of  the  poliev,  he  cannot  hold  what 
is  not  necessary  for  ais  indemnity.  The  le- 
gal representatives  of  the  debtor  will  be  en- 
titled to  the  balance."  Page  648.  "Where 
insurance  is  effected  on  the  life  of  a  debtor 
in  favor  of  a  creditor,  whether  by  the  debtor 
himself  or  the  creditor,  and  whether  the 
premiums  are  paid  by  the  debtor  or  the  cred- 
itor, the  latter,  on  the  death  of  the  former, 
is  entitled  to  the  amount  of  his  debt  and 

Sremiums,  and  the  representatives  of  the 
ebtor  to  the  balance  of  the  proceeds  of  the 
policy."  Page  653.  Bacon,  in  his  work  on 
Benefit  Societies  and  Life  Insurance,  vol.  1, 
2d  ed.  S  250a,  sajrs:  "A  creditor  has  an  in- 
surable interest  in  the  life  of  his  debtor,  and 
can  insure  the  life  of  the  debtor  without  his 
consent,  but  such  interest  is  limited  to  the 
amount  of  the  debt."  And  see,  in  this  con- 
nection, 2  May,  Ins.  3d  ed.  §  459a,  cited 
supra. 

Giving  to  the  word  "indebtedness"  the 
compehensiveness  above  indicated,  the  fol- 
lowing cases  all  to  some  extent  sustain  the 
rule  for  which  we  are  contending, — that  the 
creditor's  insurable  interest  in  the  debtor's 
life  cannot  exceed  the  amount  of  the  secured 
indebtedness :  American  Life  d  Ilealth  Ins. 
Co,  V.  Robertshaw,  26  Pa.  189;  Downey  v. 
Hoffer,  110  Pa.  109;  Ruth  v.  Katterman, 
112  Pa.  261;  Seigrist  v.  Sohmoltz,  113  Pa. 
326 ;  SohonfUld  v.  Turner,  76  Tex.  324,  7  L. 
R.  A.  189;  Equitable  L,  Ins,  Co,  v.  Hazle- 
wood,  76  Tex.  338,  7  L.  R.  A.  217 ;  Cawthon 
V.  Perry,  76  Tex.  383 ;  Lewy  v.  (HlHard,  76 
Tex.  400;  Goldbaum  v.  Blum,  79  Tex.  638; 
Helmetag  v.  Miller,  76  Ala.  183,  52  Am.  Rep. 
316;  Metropolitan  L.  Ins.  Co,  v.  O'Brien,  92 
Mich.  584;  Cammack  v.  Lewis,  15  Wall.  643, 
21  L.  ed.  244;  Page  v.  Bumstine,  102  U.  S. 
664,  26  L.  ed.  268;  Warnock  v.  Dai^is,  104 
U.  S.  776,  26  L.  ed.  924.  We  do  not,  how- 
ever, wish  to  be  understood  as  asserting  that 
these  cases  are  closely  in  point,  or  as  con- 
curring in  all  of  the  rulings  therein  made, 
^-certainly  not  in  those  whereby  the  courts 
undertook  the  distribution  of  funds  arising 
from  the  collection  of  wagering  policies.  It 
is  not  essential  to  our  present  purpose  to 
analyze  these  cases,  discuss  the  various 
questions  dealt  with  therein,  or  point  out 
specifically  the  conclusions  to  which  we  do 
not  assent.  Without  undertaking  to.  do  this, 
we  simply  cite  them  as  containing  decisions 
and  dicta  which,  to  a  greater  or  less  ektent, 
recognize  the  correctness  of  our  present  con- 
t«intion.  In  the  highest  courts  of  at  least 
two  states — Maryland  and  Pennsylvania — 
efforts  have  been  made  to  establish  the  prop- 
osition that  a  creditor  may  lawfully  have 
insurance  upon  the  life  of  his  debtor  in  an 
amount  greater  than  that  of  the  debt  8C« 
cured,  provided  there  is  not  a  "gross  dispro- 
portion" between  these  two  amounts.  The 
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case  of  Rittler  v.  Smith,  70  Md.  261,  2  L.  R. 
A.  844,  was  a  suit  by  the  administratrix  of 
the  insured  to  recover  of  a  creditor  the  ex- 
cess remaining  in  his  hands  after  satisfying 
all  his  demands  against  the  insured.  It  ap- 
pears that  the  creditor,  of  his  own  motion, 
insured  the  life  of  his  debtor,  and  paid  all 
premiums.  The  debt  was  $1,000.  The  pol- 
icies, on  their  face,  amounted  to  $6,500,  but^ 
owing  to  certain  stipulations  therein,  only 
$2,124.82  was  collected.  The  surplus 
amounted  to  $474.53.  The  policies  were  is- 
sued in  the  name  of  the  creditor,  and.  so  far 
as  appears,  there  was  no  understanding,  ex- 
press  or  implied,  between  him  and  his  debt-* 
or,  that  the  latter  was,  in  any  event,  to  have 
any  interest  in  the  policies  or  their  proceeds. 
The  court  held  that  the  creditor  was  entitled 
to  the  surplus.  The  decision  was  based  on 
the  ground  that  the  creditor  had  a  right  to- 
procure  a  policy  on  the  life  of  his  debtor, 
provided  there  was  not  "such  a  gross  dispro- 
portion between  the  debt  and  the  amount  of 
the  policy  as  to  ntamp  the  transaction  with 
want  of  good  faith,  and  as  a  mere  specula- 
tion or  wager,"  and  that,  accordingly,  the 
entire  proceeds  of  the  policy  belonged  to  th(» 
creditor.  Such  a  "rule"  would  seem  entire- 
ly too  loose,  and  itself  too  "speculative,"  to 
admit  of  anvthing  like  a  reasonable  and 
practical  application,  even  if  it  is  to  be  con- 
sidered as  resting  upon  sound  doctrine, 
rather  than  as  repugnant  to  the  spirit,  if  not 
directly  opposed  to  the  letter,  of  thje  law  \rt 
regard  to  wageiing  contracts.  The  supreme 
court  of  Pennsylvania,  in  the  case  of  Cooper 
V.  Shaeffer,  11  Atl.  548  [9  Cent.  Rep. 
601,  20  W.  N.  C.  123,]  held  that,  "where 
the  disproportion  between  the  amount 
of  a  policy  taken  out  by  a  creditor 
on  the  life  of  his  debtor  and  the  debt 
thereby  secured  is  very  great, — as  where  the 
insurance  is  $3,000  and  the  debt  $100, — it  is 
the  duty  of  the  court  to  declare  the  transac- 
tion a  wager,  as  matter  of  law."  This  case 
does  not  appear  in  the  Pennsylvania  state 
reports.  In  the  opinion,  Sterrett,  J.,  char- 
acterizes as  "a  just  and  practical  rule"  a  • 
suggestion  which  Paxson,  J.,  speaking  for 
himself,  had  made  in  Grant  v.  Kline,  116  Pa. 
618,  to  the  effect  that  a  policy  taken  out  by 
a  creditor  on  the  life  of  nis  debtor  ought  to 
be  limited  to  the  amount  of  the  debt,  with 
interest,  and  the  amount  of  premiums,  with 
interest  thereon,  during  the  expectancy  of 
the  life  of  the  insured,  according  to  the  Car- 
lisle Tables.  In  the  subseauent  case  of  Ul- 
rioh  V.  Reinoehl,  143  Pa.  238,  13  L.  R.  A. 
433,  a  policy  for  $3,000  was  assigned  to  a 
creditor,  absolutely,  to  secure  a  debt  of 
$110.02.  The  creditor  at  the  trial  offered 
evidence  to  show  the  expectancy  of  the  dp- 
ceased  according  to  the  Carlisle  Tables,  am! 
expert  testimony  going  to  prove  that,  had 
deceased  lived  lip  to  such  expectancy,  the 
total  amount  invested  in  the  policy  would 
have  been  $4,336.31.  In  the  opinion,  which 
was  delivered  by  the  learnea  jurist  last 
mentioned,  he  having  in  the  meantime  be- 
come chief  justice,  he  undertakes  to  prove 
the  correctness  of  the  above-mentioned 
"rule";  it  being  thus  state! :  "A  creditor 
mav  lawfullv  taice  out  a  policy  of  insurance 
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on  the  life  of  his  debtor  in  an  amount  suffi- 
cient to  cover  the  debt,  with  interest,  and 
the  cost  of  such  insurance  with  interest 
thereon,  during  the  period  of  the  debtor's  ex- 
pectancy of  life  according  to  the  Carlisle 
Tables;  but,  if  such  amount  be* exceeded,  the 
policy  may  be  a  wagering  transaction."  The 
substance  of  the  argument  embodied  in  the 
opinion  is  that,  if  the  principal  and  interest 
of  the  debt  secured,  the  aggregate  sum  of  the 
premiums  which  would  have  to  be  paid  dur- 
ing the  entire  period  of  the  expectancy  of 
the  insured,  in  case  he  lived  out  the  same, 
and  the  interest  on  such  premiums,  would, 
all  together,  amount  to  a  sum  greater  than 
the  face  of  the  policy,  it  would  not  be  a  wa- 
gering contract,  but  would  be  one  if  the 
chances  were  that  the  insured  would  not  live 
out  his  expectancy,  and  there  would  be  a 
consequent  probability  that  the  proceeds  of 
the  policy  would  exceed  a  sum  representing 
the  total  cost  of  the  policy  and  the  amount 
of  the  debt.  Among  other  things  urged  in 
support  of  the  views  above  outlined.  Chief 
Justice  Paxson  says:  "It  seems  clear  upon 
reason  that  the  creditor  may  take  out  a  pol- 
icy in  excess  of  his  debt.  But  to  what  ex- 
cess? The  answer  to  this  question  obvious- 
ly depends  upon  circumstances.  An  import- 
ant element  in  the  consideration  of  this 
Question  is  the  age  of  the  assured.  The  dif- 
ference between  a  policy  on  the  life  of  a  man 
twenty-five  years  of  aee  and  one  of  seventy- 
five  is  dear  to  the  dullest  understanding. 
The  assured  was  only  forty-two  years  of  age, 
and  his  expectancy  of  life  was  twenty-six 
years.  The  chances  were  greatly  in  favor  of 
his  living  out  his  expectancy.  The  Carlisle 
Tables  were  prepared  with  care  by  compe- 
tent experts,  and  are  the  result  of  actual 
experience.  J  am  therefore  justified  in  say- 
ing that  the  chances  were  in  favor  of  the  as- 
sured living  out  his  expectancy,  in  which 
case  there  would  be  the  loss  of  interest  on 
the  debt  for  twenty-six  ^ears,  added  to  the 
dues  and  assessments,  with  interest  thereon 
for  the  same  period.  The  evidence  shows 
that,  in  such  event,  the  defendants  would 
have  been  losers  by  a  considerable  sum.  In 
fact  I  infer  from  the  tables  furnished  that 
after  about  seventeen  years  the  defendants 
would  have  carried  this  policy  at  a  loss.  The 
defendants  assumed  this  risk  when  they  toolv 
out  the  policy.  They  also  had  the  chance 
of  the  assured  not  living  out  his  expectancy. 
This  is  a  risk  which  an  insurance  company 
assumes  upon  overy  policy  which  it  issues. 
In  a  particular  instance  the  assured  mav  live 
many  years  beyond  his  expectancy  which  is 
a  large  ^in  to  the  company.  But  this  rain 
is  equalized  b^  the  loss  in  instances  where 
the  assured  dies  before  the  expiration  of 
his  expectancy,  bo  that,  in  the  vast  volume 
of  business  of  such  corporations,  the  average 
result  is  reasonably  uniform.  But  the  hold- 
er of  a  single  policy  can  have  no  average  re- 
sult. He  takes  the  risks  with  the  chances 
fairly  balanced."  With  the  utmost  respect 
we  uiink  this  is  fallacious  reasoning.  As 
stated  by  the  distinguished  chief  justice, 
"All  life  insurance  is,  in  one  sense,  specula- 
tive," and  this  remark  applies  to  every  pol- 
icy. It  is  radically  erroneous  to  say  tnat 
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one  average  man  has  a  greater  or  a  less 
chance  to  live  out  his  expectancy  than  an- 
other. The  man  of  forty-two  is  no  more  apt 
to  live  out  his  expectancy  of  twenty-six  years 
than  the  man  of  boventy-five  is  to  live  out  hit 
expectancy  of  seven  years.  Life  insurance 
premiums  are  fixed  relatively  to  the  dififer- 
ent  ages  and  expectancies  of  the  persons  in- 
sured, and  every  company  whose  ousiness  is 
conducted  on  sound  principles  proceeds  upon 
the  theory  that  it  must  be  the  gainer  in 
every  risk  where  the  insured  lives  out  his 
expectancy  and  all  the  premiums  are  paid. 
Some  live  longer  and  others  shorter  periods, 
but  the  company  looks  to  the  average,  and 
on  the  average  basis  it  must  take  in  more 
than  it  pays  out,  or  else  ultimately  fail. 
Clearly,  therefore,  in  every  instance  of  life 
insurance  there  is  a  chance  for  the  insured, 
or  the  person  paying  the  premiums,  to  pay 
in  more  than  the  policy  will  bring  back; 
and,  as  a  consequence,  there  can,  under  the 
doctrine  announced  in  Pennsvlvania,  be  no 
such  thing  as  a  wagering  policy.  The  test 
that  the  amount  of  a  policy  taken  out  to  se- 
cure a  debt  must  not  be  out  of  proportion  to 
the  amount  of  the  debt  with  added  premiums 
and  interest  thereon  will  not  stand  scrutiny, 
for  everyone  carrying  the  burden  of  keeping 
up  a  life  policy  may,  whether  a  debt  be  there- 
by secured  or  not.  suffer  loss  by  paying  out 
more  than  is  finally  received  on  the  policy.  In 
the  case  of  a  man  who  insured  his  life  for  the 
benefit  of  his  wife,  and  paid  out  in  premiums 
more  than  the  insurance  company  paid  to 
her  after  his  death,  the  loss  would  be  the 
difference  between  the  sum  of  the  premiums, 
with  interest,  and  the  proceeds  of  the  policy. 
If  a  creditor  who  held  as  collateral  security 
a  policy  of  life  insurance,  and  paid  the  pre- 
miums under  a  contract  with  the  debtor  to 
be  reimbursed  therefor  out  of  the  fund  to  be 
realized  by  the  payment  of  the  policy,  paid 
to  the  company  more  than  it  returned  when 
the  debtor  died,  which  would  inevitably  be 
the  case  in  the  event  the  latter  lived  out  his 
expectancy,  and  all  premiums  up  to  that 
time  were  duty  met,  tnis  creditor,  if  the  col- 
lateral was  the  only  source  to  which  he  could 
look  for  satisfaction,  would  lose  the  differ- 
ence between  the  amount  received  on  the 
policy  and  the  amount  resulting  from  add- 
ing the  sums  representing  the  premiums,  the 
interest  thereon,  and  the  deht;  and  this 
would  be  true  whether  the  debt  was  great  or 
small.  If,  for  instance,  one  man  loaned  to 
another  $10,  and  insured  the  latter's  life  in 
the  sum  of  $50,000  to  secure  the  debt,  the 
creditor  undertaking  to  pay  the  premiums, 
and  the  debtor  i  whether  young  or  old)  lived 
out  his  expectancy,  and  died,  leaving  no  as- 
sets but  the '  insurance  money,  the  creditor 
would  certainly  lose  the  difference  between 
the  face  of  the  policy  and  the  sum  of  the 
premiums  and  the  interest  thereon,  and 
would  lose  also  the  $10  and  the  interest  on 
that  sum.  If  the  debt  thus  created  was  $25,- 
000,  the  creditor's  loss  would,  in  that  case, 
be  greater  by  $24,990  and  interest  than  in 
the  other.  There  would  be  no  difference  in 
principle  between  the  two  cases.  It  is  there- 
fore to  be  regretted  that  the  Pennsylvania 
court,  while  declaring  that  there  should  be 
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''a  fixed  rule"  for  determining  when  a  credi- 
tor was  and  when  he  was  not  obtaining  an 
'^excess  of  insurance,"  did  not  succeed  in 
«Yolving  a  more  satisfactory  one.  The  truth 
is,  there  can  be  no  sound  rule  on  the  subject 
which  does  not  recognize  the  truth  of  the 
proposition  that  whenever  a  creditor  stipu- 
lates for  receiving  more  than  indemnity  up- 
on a  policy  insuring  his  debtor's  life  he  is 
engaged  in  a  speculative  venture,  the  gain 
from  which,  if  successful,  would  be  repre- 
sented by  the  excess  of  a  sum  derived  from 
the  policy  over  the  amount  of  the  "indebt- 
edness" thereby  secured. 

£nouf;h  has  been  said  to  make  it  dear 
that,  with  our  views  of  the  question  under 
discussion,  we  cannot  follow  as  sound  the 
decision  render^  by  the  supreme  court  of 
Indiana  in  Amiok  ▼.  Butler,  111  Ind.  578, 
60  Am.  Rep.  722,  which  was  strongly  relied 
on  by  the  able  counsel  for  the  plaintiff  in 
error.  In  that  case  the  facts  were  as  fol- 
lows: "Frazee  was  indebted  to  Amick  in 
the  sum  of  about  $600."  It  was  agreed  be- 
tween them  that  the  creditor  should  take  out 
a  policy  for  $2,000  in  an  assessment  benefit 
association  upon  the  life  of  the  debtor,  pay- 
ing all  expenses  and  premiums.  This  was 
■done,  the  policy  as  issued  naming  the  credit- 
or, his  heirs  and  assigns,  as  beneficiaries. 
''At  the  time  the  policy  was  issued  it  was 
orally  agreed  that  if  Frazee  should  at  any 
time  thereafter  ^ay  his  indebtedness,  and  re- 
imburse Amick  lor  the  cost  of  obtaining  the 
policy  and  carrying  the  insurance,  the  latter 
would  turn  over  the  policy  to  the  former." 
It  did  not  appear,  however,  that  there  was 
any  express  understanding  between  them  as 
to  the  disposition  of  the  surplus  (if  any) 
after  the  death  of  the  insured,  in  the  event 
he  had  not  paid  off  such  demands.  The  cred- 
itor having  collected  the  entire  sum  due  upon 
the  policy  upon  the  death  of  his  debtor,  the 
latter*8  administrator  brought  an  action  to 
recover  the  surplus,  which  amounted  to 
$1,250.58."  The  court  took  the  position  that 
no  intention  to  enter  into  a  wagering  con- 
tract was  shown;  that  the  policy  belonged 
absolutely  to  the  creditor,  the  stipulation  as 
to  payinff  off  the  debt  not  having  been  com- 
plied wiUi  by  the  debtor  prior  to  his  death ; 
and  therefore  no  ]^art  of  the  proceeds  there- 
of could  be  claimed  by  the  administrator  up- 
on the  theory  that  the  creditor  held  the  same 
as  trustee.  It  would  seem  that  without  any 
great  strain  the  court  might  have  construed 
the  contract  to  be  for  indemnity  merely,  for 
it  was  not  necessary  that  there  should  be  any 
express  stipulation  as  to  the  distribution  of 
the  proceeds.  On  the  contrary,  nothing  as 
to  tnis  having  been  specifically  agreea  to, 
the  law  would  raise  a  constructive  trust, 
rather  than  treat  the  contract  as  a  wager. 
That,  as  construed  by  the  court,  it  was  a 
wager,  pure  and  simple,  seems  evident.  By 
the  earlv  death  of  the  debtor  the  creditor 
won  a  clean  stake  of  over  $1,260;  whereas, 
had  the  debtor  continued  to  live  insolvent 
to  a  ripe  old  age,  the  creditor  would  doubt- 
less have  lost  a  part  or  the  whole  of  his  en- 
tire debt,  because  forced  to  abandon  his  pol- 
icy, or  pay  in  assessments  and  premiums  an 
amount  equal  to  the  whole  face  of  the  policy, 
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which  was  only  $2,000,  and  consequently 
could  noty  according  to  tiie  rule  as  to  "gros:j 
disproportion,"  be  considered  as  evidencing 
an  attempt  and  intent  to  gamble.  For  a  just 
criticism  on  the  decision,  see,  again,  2  May 
Ins.  p.  1055,  %  450a. 

3.  As  already  intimated,  there  are  numer- 
ous cases  in  which  the  courts  have  deali 
with  life  insurance  policies  as  valid  whicli 
ought,  in  our  judgment,  to  have  been 
treated  as  mere  nuUities.  Some  of  these 
cases  were  actions  against  insurance  com- 
panies upon  what  we  regard  as  wagering  pol- 
icies, and  others  of  them  involved  controver- 
sies over  the  proceeds  of  such  policies  which 
the  insurance  companies  haa  voluntarily 
paid.  No  ar^ment  is  required  to  show  that, 
in  cases  of  either  character,  the  courts  ought 
not  to  afford  any  relief  whatever  but  should, 
in  every  instance,  leave  the  parties  cx»^cily 
as  they  were  before  the  litigation  began.  No 
court  can  properly  ^ncern  itself  with  the 
enforcement  of  a  contract  which  is  contrary 
to  public  policy,  and  for  that  reason  void, 
nor  with  the  adjustment  of  alleged  rights  or 
equities  growing  out  of  such  a  contract.  This 
doctrine  is  so  thoroughly  established  and  so 
universally  recognized  that  it  will  not,  we 
apprehend,  be  questioned;  but  it  has  evi- 
dently been  too  often  overlooked  by  the 
courts  in  their  efforts  to  do  what  thpy  con- 
ceived to  be  "justice."  Our  Civil  Code  (fi 
3668)  declares  that  "a  contract  which  is 
against  the  policy  of  the  law  cannot  be  en- 
forced," and  that  ''wagering  oontra>:U"  aie 
of  this  character.  Whenever,  therefore,  it 
appears  that  a  particular  contract  of  life 
insurance  falls  within  the  prohibi^ed  class, 
no  court  of  this  state  should  have  anvthing 
to  do  either  with  its  enforcement  or  tne  dis- 
tribution of  its  proceeds. 

4.  We  will  now  apply  the  foregoing  to  the 
facts  of  the  present  case,  a  fair  and  accurate 
statement  of  which  we  find  in  the  brief  of 
counsel  for  the  plaintiff  in  error,  as  follows: 
"John  D.  Hudgins  was  a  merchant,  residing 
in  Macon,  who  had  been  carrying  on  there 
for  many  years  a  wholesale  and  retail  liquor 
business.  The  Exchange  Bank,  plaintin  in 
error,  had  advanced  him,  at  various  times, 
large  sums  of  money.  In  December,  1802, 
this  indebtedness  amounted  to  something 
over  $10,000,  for  which  the  bank  held  Hud- 
l^ins's  notes.  To  secure  the  payment  of  this 
indebtedness,  Hudgins  had  given  to  the 
bank  certain  mortgages  on  both  his  real  and 
personal  property,  including  his  stock  of 
liquors.  To  further  secure  tne  bank,  he  had 
also  taken  out  a  policy  of  insurahce  on  his 
life  for  $1,000  in  the  Manhattan  Life  Insur- 
ance Company,  and  a  policy  for  $5,000  in 
the  New  York  Life  Insurance  Company, 
both  of  which  policies  were  duly  assigned  by 
him  to  the  bank;  and  upon  both  of  these  pol- 
icies Hudgins  himself  paid  the  premiums. 
These  policies  were  recognized  by  both  par- 
ties as  being  the  property  of  Hudgins, 
transferred  by  him  to  the  bank  as  collateral 
security  for  his  indebtedness.  In  the  latter 
part  of  1892  Hudgins  applied  te  one  Win- 
ship,  who  was  the  general  agent  in  Georgia 
for  the  Equitable  Life  Insurance  Company 
of  New  York,  for  a  policy  of  $5,000.    His  ap- 
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plication  was  duly  forwarded  to  the  home 
office^  and  upon  the  request  or  instruction  of 
Winship,  and  without  the  request,  or  even 
the  knowledge,  of  Hudgins,  the  company 
Bent  out  to  Winship  two  policies  of  $5,000 
each  on  Hudgins's  life.  Upon  the  recep- 
tion of  the  policies  Winship  endeavored  to 
eirsuade  Mudgins  to  taKe  them  both, 
udgins,  however,  would  only  accept  the 
one  K>r  $5,000  for  which  he  had  applied,  and 
declined  to  take  or  accept  the  second  or  ad- 
ditional policy  for  $5,000,  and  refused  to  pay 
the  premiums  due  thereon,  saying  that  the 
rate  was  so  high  he  was  not  able  to  carry  it. 
Upon  this,  Winship,  knowing  that  Hud- 
gins  was  indebted  to  the  Exchange  Bank, 
carried  the  second  policy  to  J.  W.  Gabaniss, 
the  cashier  of  the  bank,  stated  to  him  the 
facts,  and  requested  him  to  take  the  policy 
for  the  bank  as  a  creditor  of  Hudgins,  and 
pay  the  premiums  thereon.  This  Gabaniss 
nnally  consented  to  do,  provided  Hudgins 
would  execute  the  necessary  assignment. 
This  was  done  by  Hudgins,  Winship  deliv- 
ering the  policy  to  the  bank,  and  receiving 
from  the  bank  the  premium  due  thereon. 
Cabaniss  had  no  conference  or  consultation 
with  Hudgins  about  the  transaction,  either 
personallpr,  by  letter,  or  by  messenger;  and 
it  was  distinctly  understood  between  Gaba- 
niss, representing  the  bank,  and  Winship, 
representing  the  Equitable  Life  Insurance 
Company,  uiat  the  policy  was  taken  out  by 
the  bank  for  its  own  protection  as  a  creditor 
of  Hudgins,  and  that  in  no  event  was  Hud- 

frins  to  be  liable  for  that  premium,  or  any 
uture  premiums,  either  to  the  bank  or  to 
the  insurance  company.  The  demands  for 
the  subsequent  premiums  were  made  by  the 
insurance  company  directly  on  the  bank,  and 
not  against  Hudgins,  and  they  were  paid  by 
the  bank,  and  were  not  charged  against 
Hudgins  upon  ^.he  books  of  the  bank,  nor  has 
any  claim  or  demand  ever  been  made  bv  the 
<>ank  for  the  payment  of  such  premiums, 
tither  against  Hudgins  in  his  lifetime  or 
against  nis  estate.  On  the  12th  day  of 
March,  1894,  Hudgins  died  intestate,  and 
Edward  Loh  was  appointed  his  administra- 
tor. Upon  examination  by  the  administra- 
tor, Hudgins's  estate  was  found  to  be  hope- 
lessly insolvent,  and  on  August  3,  1895,  the 
administrator  filed  his  ec^uitable  petition  in 
Bibb  superior  court  against  the  Exchange 
Bank  and  the  various  other  creditors  of 
Hudgins  to  marshal  the  assets  of  the  estate, 
and  to  obtain  the  direction  of  the  court  as 
to  the  administration  of  the  same.  To  this 
petition  the  Exchange  Bank  duly  filed  its 
answer,  setting  up  the  facts  recited  above. 
The  case  came  on  for  trial  on  March 
22,  1897,  and  by  consent  of  all  par- 
ties was  heard  by  the  presiding  judge 
without  the  intervention  of  a  jury.  Up- 
on the  trial  it  appeared  from  the  evi- 
dence that  the  debt  of  the  Exchange  Bank 
at  that  time  amounted,  principal  and  inter- 
est, to  $12,228.94.  It  was  also  shown  that 
the  proceeds  of  the  policies  collected  by  the 
bank  from  the  New  York  Life  and  the  Man- 
hattan Companies,  with  interest  thereon  to 
the  date  of  the  trial  from  the  date  of  collec- 
tion, amounted  to  $7,032.02,  which  left  a 
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balance  due  to  the  bank  upon  its  claim  of 
$5,196.92.  Upon  this  balance  of  $5,196.92 
the  bank  proposed  to  credit  the  net  proceeds 
of  the  fund  arising  from  the  sale  of  the  real 
and  personal  property,  upon  which  it  was  ad- 
mitted by  all  parties  that  the  bank  held  the 
highest  and  best  lien,  and  which  fund 
amounted  to  $4,537.78.  This  would  have 
left  a  balance  still  due  to  the  bank  from  the 
Hudgins  estate  of  $658.74,  upon  which  final 
balance  the  bank  proposed  to  credit  a  suffi- 
ciency of  the  net  proceeds  derived  from  the 
Equitable  insurance  policy  to  pay  the  same, 
and  that  it  should  retain  as  its  own  property 
the  entire  balance  of  the  fund  derived  from 
such  policy  in  the  Equitable  Company.  The 
court  refused,  however,  to  allow  the  Ex- 
change Bank  to  apply  upon  its  claim  any 
portion  of  the  fund  derived  from  the  sale  of 
the  mortgaged  properties  until  the  bank  had 
first  applied  as  a  credit  upon  its  claim  the  en- 
tire proceeds  of  the  fund  derived  from  the 
Equitable  policy;  the  court  finding  in  its  de- 
cree that,  after  making  such  credit  of  the 
Eauitable  fund,  the  estate  would  still  be  in- 
debted to  the  Exchange  Bank  $280.46,  which 
the  court  decreed  to  be  the  highest  and  best 
lien  to  that  extent,  and  no  more,  upon  the 
fund  of  $4,537.78,  derived  from  the  sale  of 
the  mortgaged  properties.  To  be  entirely 
clear,  the  exact  ruling  of  the  court  on  this 
point  is  given  in  the  following  language, 
quoted  verbatim  from  the  decree :  'The  court 
holding,  finding,  and  decreeing  that  the  pro- 
ceeds of  such  Equitable  insurance  policy, 
after  first  reimbursing  the  bank  for  the  pre- 
miums paid  by  it,  with  interest  thereon,  is 
the  property  of  said  intestate,  Hudgins,  and 
not  the  property  of  said  Exchange  Bank,  and 
must,  therefore,  be  credited  upon  the  bank 
claim  as  above  directed.' "  It  is  only  neces- 
sary to  add  that  the  insurance  policy  in  ques- 
tion was  payable  to  the  estate  of  Hudgins, 
and  that  Gabaniss,  the  cashier,  testified  as 
follows:  "What  induced  me  to  take  out 
this  third  policy  was  the  fact  that  the  bank 
was  practically  carrying  Mr.  Hudgins's 
business,  and  had  been  for  two  or  three 
years,  probably  longer,  and  his  business  had 
been  getting  worse,  and  I  wanted  all  the 
protection  tnat  I  could  set  in  the  carrying 
of  his  business,  and  I  took  this  as  additional 
protection."  In  answer  to  the  question, 
"To  what  extent  were  you  influenced  in  the 
taking  out  of  that  ]>olicy  as  an  investment?" 
he  said:  "I  regarded  it  as  a  good  invest^ 
ment.  He  was  quite  a  n  old  man,  and,  in  the 
ordinary  course  of  life,  would  probably  not 
live  very  long ;  and  I  thought,  even  as  an  in- 
vestment, it  would  do  to  take." 

From  the  foregoing  it  appears  that  there 
can  be  no  dispute  as  to  the  following  facts: 
(1)  Hudffins  was  largely  indebted  to  the 
bank,  and,  prior  to  the  issuing  of  this  policy, 
had  assigned  to  it,  as  collateral  security  for 
his  indebtedness,  two  other  policies.  (2) 
After  this  policy  had  been  issued,  he  refused 
to  accept  it,  when  first  tendered  to  him  by 
the  agent  of  ^he  company.  ( 3 )  Subsequent- 
ly, he  did  accept  it,  for  he  could  not  have  as- 
signed it  to  the  bank  without  so  doing.  (4) 
He  made  an  absolute  assignment  of  the  pol- 
icy to  the  bank.   (5) The  bank  paid  the  nrst 
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premium,  and  took  the  policy  for  its  protec- 
tion as  a  creditor  of  Hudgins,  the  cashier  al- 
so having  in  mind  ut  the  time  that  the  pol- 
icy was  a  good  mvestment.  (6)  The  bank 
paid  all  the  premiums  which  accrued  upon 
,  the  policy  before  the  death  of  Hud^ins.  They 
were  not  charged  to  him  upon  its  books,  nor 
was  any  demand  ever  made  upon  him  or  his 
estate  for  the  payment  of  these  premiums. 
If  the  assignment  of  the  policy  was  made 
and  accepted  simj^ly  to  place  the  bank  in  the 
same  attitude  as  it  would  have  occupied  had 
it  upon  its  own  responsibility,  at  its  own  ex- 
pense, and  for  its  own  benefit,  applied  for 
and  obtained  a  policy  upon  the  liie  of  Hud- 

fins,  payable  to  itself,  and  in  which  neither 
e  nor  his  estate  was  to  have  any  interest  or 
concern,  it  was  a  wagering  contract.  But  if 
Hudgins  assigned  the  policy  to  the  bank,  and 
it  accepted  the  same  as  a  collateral  security 
for  his  existing  indebtedness,  and  for  the 
further  purpose  of  securing  the  repayment 
to  the  bank  out  of  the  proceeds  of  the  policy 
of  all  sums  advanced  for  premiums,  the 
transaction  was  a  lawful  and  proper  one. 
The  form  in  which  the  transaction  was 
clothed  is,  as  above  stated,  immaterial,  the 
question  at  last  being,  what  was  the  real  in- 
tient  and  purpose  of  the  parties?  This  case 
belong  to  one  or  the  other  of  the  two  classes 
just  indicated.  If  to  the  former,  the  jv.dg- 
ment  under  review  was  wrong  for  two  rea- 
sons :  ( 1 )  The'  estate  of  Hudgins  had  no 
interest  in  the  proceeds  of  the  disputed  pol- 
icy, because  there  v/as  no  privity  of  contract 
between  him  and  the  insurance  company,  or 
between  him  and  the  bank;  and  (2)  the 
court  should  not  have  undertaken  to  dispose 
of  or  distribute  the  proceeds  of  a  wagering 
or  gaming  contract.  If,  on  the  other  hand, 
this  case  falls  within  the  latter  class,  the 
judgment  excepted  lo  should  be  sustained. 
In  view  of  the  facts  as  stated,  did  the  evi- 
dence warrant  the  judge  in  finding  that  the 
transaction  was  lawfm  and  validT  Or,  to 
put  the  question  in  different  form,  did  the 
evidence  demand  a  finding  that  it  was  a  wa- 
gering contract?  The  policy,  being  payable 
to  the  estate  of  Hudginf,  purported  to  evi- 
dence a  contract  of  insurance  between  him- 
self and  the  insurance  company ;  and  the  as- 
signment of  tJie  policy  to  his  creditor,  the 
bank,  could  certainly  have  been  made  for  a 
legitimate  purpose.  The  writings,  there- 
fore, on  their  lace,  are  perfectly  consistent 
with  the  idea  that  the  transaction  which  the 
parties  had  in  mind  was  a  lawful  one,  and 
the  presumption  of  law  would  be  that  such 
was  the  fact.  Does  the  parol  evidence  sus- 
tain or  overcome  this  presumption?  So 
far  as  relates  to  Hudgins,  it  is  easy  to  con- 
clude that  he  simply  intended  to  supplement 
the  security  of  like  kind  which  he  had  al- 
ready ^iven  to  the  bank,  and  that,  being  un- 
able himself  to  pay  the  premiums,  he  was 
willing  for  the  bank  to  do  so,  and  get  its  re- 
imbursement out  of  the  proceeds  of  the  pol- 
icv.  There  is  nothing  in  the  testimony 
which  expressly  negatives  such*  a  purpose  on 
the  part  of  Hudgins,  and  there  are  many 
circumstances  from  which  its  existence  may 
be  inferred. 
The  next  inquiry  is,  What  was  the  bank's 
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purpose  in  taking  the  assigned  policy?  Mr. 
Cabaniss  explicitly  testified  tnat  he  was 
seeking  to  obtain  '^additional  protection," — 
that  is,  security ;  nud,  though  ne  did  regard 
the  policy  somewhat  in  the  light  of  an  in- 
vestment, his  testimony  did  not  require  a 
finding  that  he  deliberately  sought  to  have 
the  contract  so  disguised  that  it  would  not, 
upon  its  face,  show  what  was  the  real  truth 
of  the  matter,  or  that  his  purpose  was  to 
evade  the  law  n^rainst  ^ming  by  any  con- 
cealment or  artifice.  On  the  contrary,  it 
would  seem  that  he  accepted  the  assignment 
of  the  policy  for  no  improper  purpose,  but 
may  have  been  mistaken  as  to  what  legal 
rights  Would  thereby  be  secured  to  the  bank. 
Neither  any  private  understanding  between 
the  insurance  agent  and  the  cashier  nor  the 
latter's  opinion  (if  he  entertained  it)  that 
the  proceeds  of  the  policy  would  belong  ex- 
clusively to  the  bank,  could  affect  Hudgins 
or  his  estate.  A  secret  purpose  entertained 
by  one  party  to  a  contract  but  not  disclosed 
to  the  other,  does  not  bind  the  latter,  for, 
obviously,  as  to  this  particular  matter  there 
was  no  "meeting  of  minds."  Harris  v. 
Amoskeag  Lumber  Co,  07  Ga.  465  (opinion, 
point  2),  460,  470,  and  authorities  cited.  It 
was  certainly  not  Fhown  that  Hudgins  made 
any  agreement  with  the  bank  that  he  would 
claim  no  interest  in  the  policy.  Nor  can  it 
be  said  that  by  mere  silence  he  assented  that 
the  assignment  should  vest  an  absolute  and 
unconditional  ownership  of  the  policy  in  the 
bank,  for  it  nowhere  appears  that  any  such 
idea  on  the  part  of  the  bank's  rep  resell  tnt?"" 
was  communicated  to  Hud^ns,  or  that  he 
had  any  direct  dealings  with  the  bank  in 
regard  to  this  particular  insurance.  If  thi< 
purpose  was  that  which,  as  we  haveattempted 
to  show,  could,  under  the  evidence,  be  attrib- 
uted to  him,  oiz.y  to  give  additional  collater- 
al security  to  th«  bank,  it  is  very  reasonable 
to  conclude  that  he  might  have  understood 
that  the  cashier's  purpose  in  procuring  him 
to  accept  the  last  policy  and  assign  the  same 
to  the  bank  was  simply  to  increase  its  se- 
curity by  taking  and  holding  this  policy  in 
the  same  way  it  did  the  others,  the  nank  be- 
ing willing  to  advance  ^he  premiums,  and 
look  for  reimbursement  solely  to  the  proceeds 
of  the  policy,  since  he  was  unable  himself  to 
carry  it.  At  any  rate,  the  trial  judge  was 
warranted  in  reaching  the  conclusion  that 
these  parties  did  not  enter  into  a  scheme  to 
furnisn  a  doak  to  a  purely  colorable  trans- 
action ;  and  it  follows  that  the  rights  of  the 
parties  are  to  be  measured  according  to  the 
terms  of  the  contract  as  written,  whiHi  evi- 
dences what  purports  to  be  a  bona  fide  and 
entirely  lawful  transaction.  Thus  treated, 
the  policy  is  without  taint  of  illegality,  and 
it  was  proper  to  limit  the  assignment  to  the 
object  really  intended  to  be  thereby  accom- 
plished. 

In  this  immediate  connection  the  case  of 
Morland  v.  Isaac,  20  Beav.  380,  is  quite  per- 
tinent. In  that  case  it  appeared  that  Isaac, 
a  tradesman,  insured  the  life  of  his  debtor. 
Walker,  the  policy  being  payable  to  the 
former.  He  charged  the  premiums  to  Walk- 
er, but  the  latter  never  paid  them,  nor  does 
it  appear  that  he  ever  expressly  agreed  to 
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•do  80.  Upon  his  death  the  court  held  "that 
his  representatives  were  entitled  to  the  prod- 
uce of  the  policy  after  payment  of  the  debt 
and  premiums."  Isaac  nimself  "denied  that 
any  express  agreement  had  ever  been  made 
between  him  and  Walker  either  as  to  the 
amount  to  be  insured  (which  was  to  be  en- 
tirely at  defendant's  [Isaac's]  discretion), 
or  the  ownership  of  the  policy,  or  payment  of 
the  premiums ;  out  it  was  clearly  understood 
hj  tAe  defendant  [Isaac],  and,  he  believed, 
Also  by  Walker,  that  the  policy  was  the  de- 
fendant's [Isaac's],  and,  with  res]>ect  to  the 
payment  of  the  premiums,  that  it  should,  in 
the  first  instance,  be  made  by  the  defendant's 
[Isaac's]  own  absolute  property."  His  "un- 
-derstanding  and  intention  was,  as  he  al- 
leged, that  if  Walker  should,  in  his  lifetime, 
pay  off  the  debt  and  premiums  and  expenses 
-of  insurance,  he  should  be  at  liberty  to  do  so, 
and  in  that  case  the  defendant  [Isaac]  would 
«ither  have  dropped  the  insurance  or  trans- 
ferred the  policy  to  Walker."  Isaac  aleo 
stated  that  an  entry  of  a  charge  in  his  ac- 
•count  against  Walker  "for  insurance  was  a 
mistake."  The  master  of  the  rolls,  taking 
into  consideration  the  foregoing,  and  also 
the  facts  that  Walker  knew  the  insurance 
was  to  be  effected,  that  he  had  attended  the 
insurance  office  for  this  purpose,  and  that 
when  Isaac's  account  with  the  item  for  in- 
surance charged  therein  was  delivered  to 
liim  he  did  not  complain,  was  of  the  opinion 
that,  though  Walker  had  never,  in  express 
terms,  a^eed  to  pay  or  become  liable  for 
the  premiums,  nor  admitted  liability  there- 
for, the  circumstances  warranted  the  infer- 
ence that  he  was  co  liable.  Observed  the 
master:  "This  matter  depends  on  the  con- 
tract between  the  parties.  This,  however, 
may  either  be  expressed  in  writing  or  by 
parol,  or  it  may  be  inferred  from  the  acts 
4ind  dealings  between  the  parties,  from  which 
ji  contract  between  them  may  appear."  It 
was  accordingly  held  that  the  policy  was 
■imply  a  security  for  the  debt  and  the  pre- 
miums,, and  that  the  creditor  was  entitled  to 
payment  of  these,  and  no  more.  It  will  be 
seen  that  this  case  in  many  respects  resem- 
bles the  one  at  bar,  and  is  direct  authority 
for  the  correctness  of  Judge  Fel ton's  judg- 
ment, if,  as  we  think  is  true,  he  was  war- 
ranted in  finding,  as  matter  of  fact,  that 
Hud^ins,  in  assigning  to  the  bank  the  pol- 
icy m  controversy,  really  intended  merely 
to  secure  his  existing  indebtedness,  and  the 
premiimis  to  be  paid  on  the  policy,  expect- 
ing his  estate  to  get  the  benefit  of  the  sur- 
plus, if  any.  If  this  was  what  he  intended, 
And  the  bank  took  the  policy  for  the  purpose 
of  securing  these  claims,  the  mere  opinion 
of  its  cashier  (like  that  of  Isaac  in  the  case 
supra) J  that  it  would  absolutely  own  the  pol- 
icy and  its  proceeds,  would  not  alter  the  legal 
•status  of  the  matter. 

As  somewhat  applicable  to  this  branch  of 
the  discussion,  we  again  refer  to  Helmetag 
▼.  Miller,  7C  Ala.  183,  52  Am.  Rep.  316,  and 
Roller  V.  Moore,  86  Va.  612,  6  L.  R.  A.  136, 
cited  supra.  The  following  is  extracted 
from  the  synopsis  of  the  points  decided  in 
the  latter  case:  "Assured  made  assignee 
An  assignment  absolute  on  its  face  of  a  pol- 
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icy  of  insurance  on  his  life.  The  evidence, 
however,  showed  ihat  in  former  transactions 
about  the  same  matter  the  policy  was  held 
by  assignee  as  security  for  advancements 
made  by  him  for  premiums  and  assessments 
on  the  policy.  Held,  the  assignment  was  not 
a  new  contract  between  the  parties  and  an 
absolute  assignment,  but  it  bore  the  impress 
of  the  original  transactions,  and  stood  mere- 
ly as  a  security  for  the  advances  made  by  as- 
signee." In  our  case,  the  previous  dealings 
between  Hudgins  and  the  bank,  in  the  course 
of  which  he  had  assigned  to  it  policies  of  in- 
surance as  collateral  security  for  his  indebt- 
edness to  it,  greatly  strengthens  the  conclu- 
sion that  he  intended  no  more  at  the  time  of 
the  last  transaction,  but  that,  being  unable 
to  pay  the  premium  upon  the  policy  then  as- 
signed, he  expected  the  bank  to  advance  the 
necessary  amount,  and  look  for  reiniburne- 
ment  to  the  proceeds  of  this  policy  when  col- 
lected. As  all  inferences  in  favor  of  the  le- 
gality of  a  transaction  are  to  be  indulgod, 
and  as  the  conclusions  of  the  judge  below 
are  sufficiently  supported  by  evidence,  the 
judgment  rendered  by  him  should  be  allowed 
to  stand,  especially  as  it  is  in  direct  accord 
with  the  justice  and  the  equity  of  the  case. 
Judgment  affirmed. 

All  concur.  Little,  J.,  specially. 

NOTB. — In  addition  to  the  anthorlties  cited 
Id  the  foregoing  opinion,  see  the  followlDg, 
which  are  more  or  less  in  point  on  several  qaes- 
tlons  discussed :  Oilman  v.  Curtis,  66  Cal. 
116:  CurtUfs  v.  Xtna  L.  Ins.  Co.  00  Cal.  245; 
Franklin  L.  Ins.  Co.  v.  Haszard,  41  Ind.  116, 
18  Am.  Itep.  318 ;  Hiftht  v.  Taylor,  07  Ind.  302 : 
Walker  v.  Larkin,  127  Ind.  100 :  MUsouri  Vat- 
ley  L.  Ins,  Co.  V.  Bturges,  18  Kan.  03,  26  Am. 
Rep.  761 ;  Tateum  r,  Ross,  150  Mass.  440 :  Fer- 
guson V.  Massachusetts  Mut.  L.  Ins.  Co.  32 
Hun.  806 :  Rawls  v.  American  Mut,  L.  Ins.  Co. 
27  N.  Y.  282.  84  Am.  Dec.  280;  Matthews  v. 
Sheehan,  60  N.  T.  685;  Olmsted  v.  Keyes,  86 
X.  T.  603  :  Wright  v.  Mutual  Ben.  Life  Asso.  of 
America,  118  N.  Y.  287,  6  L.  R.  A.  781 ;  Gilbert  v. 
Moose,  104  Pa.  74,  40  Am.  Rep.  670;  Bcott  ▼. 
Dickson,  108  Pa.  6,  66  Am.  Rep.  102;  Clark 
V.  Allen,  11  R.  I.  430,  23  Am.  Rep.  406 ;  Rivcrif 
▼.  Qregg,  6  Rich.  Eq.  274  ;  Price  v.  Supreme 
Lodge  K.  of  H.  68  Tex.  861 ;  Pacific  Mut.  L. 
Ins.  Co.  V.  Williams,  70  Tex.  633;  Crotty  v. 
Union  Mut.  L.  Ins.  Co.  144  U.  S.  621,  36  L.  ed. 
566 :  35  Am.  L.  Reg.  65-87,  161-183,  and  cases 
cited. 

liittle,  J.  (concurring  specially)  : 
1  agree  to  the  judgment  of  the  court  as  be- 
ing sound,  and  properly  interpreting  the 
rights  of  the  parties,  but  I  arrive  at  this  con- 
clusion for  reasons  different  from  those 
stated  in  the  very  able  opinion  rendered  by 
Presiding  Justice  Lumpkin.  It  is  not  my 
purpose  to  enter  into  a  discussion  of  the 
case.  It  has,  from  time  to  time,  been  con- 
sidered by  each  of  us  with  a  great  deal  of 
care,  and  the  authorities,  which  are  numer- 
ous and  conflicting,  have-  been  carefully  ex- 
amined. It  will  l^  seen  by  reference  to  the 
opinion  of  the  majority  of  the  court,  that 
there  are  two  propositions  of  law  which  iorm 
the  basis  for  the  conclusions  reached.  The 
first  is  that  a  contract  effecting  assurance 
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upon  the  life  of  a  debtor  for  the  benefit  of  a 
creditor  is  a  •'ontract  of  indemnity.  The 
second  ia  that  the  creditor's  insurable  inter- 
est in  the  debtor's  life  is  confined  to  tiie 
amount  of  the  indebtedness  to  be  secured.  I 
think  that  neither  of  these  is  a  correct  con- 
clusion of  law.  Neither  of  these  questions, 
in  my  judgment,  properly  arises  under  the 
circumstances  of  the  case;  but,  meeting  the 
proposition  so  broadly  laid  down  that  in- 
surance (life)  for  the  purpose  of  securing 
an  indebtedness  is  a  contract  of  indemnity, 
and  nothing  else,  I  have  this  to  say:  By 
our  Civil  Code  (§  2089)  a  contract  of  fire 
insurance  is  clearly  made  a  contract  of  in- 
demnity. And  by  §  2120  of  our  Civil  Code 
a  contract  of  marine  insurance  is,  in  terms, 
classed  as  a  contract  of  indemnity.  The  defi- 
nition of  the  contract  of  life  insurance 
which  is  made  by  the  Civil  Code  (§2114)  is 
that  it  is  a  contract  by  which  the  insurer, 
for  a  stipulated  dum,  engages  to  pay  a  cer- 
tain amount  of  money  if  another  dies  with- 
in the  time  limited  by  the  policy.  If  such 
contracts  derive  any  of  the  incidents  which 
attach  to  contracts  of  indemnity,  they  must 
arise  under  principles  of  law  which  are  not 
enunciated  in  our  Code.  It  is  true  that  § 
2117  of  the  Civil  Code  declares  that  the  prin- 
ciples stated  in  the  Code  in  relation  to  fire 
insurance  apply  equally  to  the  law  of  life 
insurance.  Manifestly,  however,  reference 
is  had  to  those  legal  principles  which  per- 
tain generally  to  fire  insurance,  which  can 
be  made  applicable  to  a  contract  of  life  in- 
surance, ana  this  provision  in  no  way  affects 
the  definition  or  meaning  of  these  two  con- 
tracts. It  is  provided  in  the  Code  (§  2114), 
in  reference  to  contracts  of  life  insurance, 
that  the  assured  must  have  an  interest  in 
the  continuation  of  the  life  insured,  and  both 
by  text  writers  and  adjudicated  cases  cred- 
itors have  an  insurable  interest  in  the  life 
of  a  debtor.  Mr.  Joyce,  in  his  work  on  In- 
surance (vol.  1,  §  26),  says  that  "although 
the  question  of  indemnity  as  related  to  life 
insurance  has  been  prolific  of  much  discus- 
sion by  both  text  writers  and  the  courts,  yet 
the  weight  of  authority  is  that  life  insur- 
ance is  not  a  contract  of  indemnity."  And 
this  author  then  proceeds  to  discuss  the 
question,  referring  to  a  large  number  of  ad- 
judicated cases  to  support  the  text.  As  a 
matter  of  law,  numerous  courts  have  held 
them  to  be  contracts  of  this  character,  while 
a  great  many  other  courts  of  final  resort 
have  held  the  contraiy  of  the  proposition; 
and  it  seems  to  me  that  the  latter  are  more 
in  accordance  with  principle.  A  life  is  not, 
and  cannot  of  itself  be,  a  subject  of  valua- 
tion. Mr.  Bunyon,  in  his  work  on  Life  In- 
surance (p.  7),  says  that  such  insurances 
are  independent  of  the  value  of  the  subject- 
matter;  and  in  the  case  of  Connecticut  Mut. 
L.  Ins.  Co.  V.  Schaefer,  94  U.  S.  457,  24  L. 
ed.  251,  it  is  declared  that  "in  life  insurance 
the  loss  can  seldom  be  measured  by  pecu- 
niary values."  The  doctrine  of  indemnity 
contemplates  that  the  insured  shall  be  in- 
demnified, but  shall  never  be  more  than  ful- 
ly indemnified,  for  a  loss.  For  instance,  the 
contract  of  fire  insi^rance  only  indemnifies 
the  assured  against  any  loss  which  he  may 
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sustain  within  an  amount  named  by  the  pol- 
icy. This  affects  property.  The  value  of 
the  property  destroyea  can  be  ascertained, 
and  the  contract  is  a  pure  and  simple  in- 
demnification for  the  value  of  the  property 
destroyed.  The  same  applies  to  a  contract  of 
marine  insurance;  property  is  there  also  the 
subject-matter  of  the  contract;  and  hence 
our  Code  treats  these  two  contracts  as  con- 
tracts of  indemnity.  But  a  life  is  not  prop- 
erty. It  cannot  be  valued  so  as  to  afford  in- 
demnity. The  following  authorities  collect- 
ed by  Mr.  Joyce  rule  that  a  contract  of  life 
insurance  is  not  a  contract  of  indemnity. 
[Dalby  v.  India  tJ-  L.  Life-Aasur.  Co.]  15  C. 
B.  365;  Nye  v.  Orand  Lodge,  A.  0.  of  U.  W. 
9  Ind.  App.  139;  [Law  v.  London  Indisputa- 
ble Life  Policy  Co.]  1  Kay  &  J.  228;  [Whit- 
ing V.  Independent  Mut.  Ins.  Co.]  15  Md. 
297 ;  [Trenton  Mut.  L.  d-  F.  Ins.  Co.  v.  John- 
son], 24  N.  J.  L.  ri85;  [Rawls  v.  American 
Mut.  L.  Ins.  Co.]  27  N.  Y.  282,  84  Am.  Dec. 
280;  [Ferguson  v.  Massachusetts  Mut.  L. 
Ins.  Co.]  32  llun,  311,  102  N.  Y.  047; 
[Mou)ry  v.  Home  L,  Ins.  Co.]  9  R.  I.  346; 
[Scott  V.  Dickson,  108  Pa.  6,  56  Am.  Rep. 
192;  [Mutual  L.  Ins.  Co.  v.  Allen].  138 
Mass.  27,  52  Am.  Rep.  245;  [Emerick  v. 
Coakley],  35  Md.  188.  For  the  doctrine 
that  such  contracts  are  not  strictly  contracts 
of  indemnity,  yet  ant  in  the  nature  of  in- 
demnity, where  a  creditor  insures  his  debt- 
or's life,  the  author  refers  to  Bacon,  Ben. 
Soc.  §  163;  Miller  v.  Eagle  Life  d  Health 
Ins.  Co.  2  E.  D.  Smith,  294.  That  they  are 
not  contracts  of  indemnity,  such  as  fire  and 
marine  insurance  contracts,  he  refers  to 
Phoenix  Mut.  L.  Ins.  Co.  v.  Bailey,  13  Wall. 
616,  20  L.  ed.  501. . 

As  to  the  second  proposition,  the  major- 
ity of  the  court  rules  that,  while  a  creditor, 
for  the  purpose  of  indemnifying  himself 
against  loss,  has  an  insurable  interest  in  the 
life  of  his  debtor,  this  interest  cannot  ex- 
ceed in  amount  that  of  the  indebtedness  to 
be  insured  against,  although  it  may  include 
the  cost  of  taking  out  and  keeping  up  the 
insurance.  While  I  do  not  dissent  from 
this  ruling,  the  conclusion  of  the  court,  in 
my  opinion,  is  put  upon  a  wrong  doctrine, 
which  very  many  of  the  cases  cited  by  Pre- 
siding Justice  Lumpkin  will  prove.  A 
creditor  has  an  insurable  interest  m  the  life 
of  his  debtor,  and  the  amount  of  the  debt 
and  the  expense  of  taking  out  and  keeping  up 
the  insurance  must  be  the  basis  of  the  insur- 
ance; yet  it  is  neither  practicable  nor  essen- 
tial to  the  validity  of  such  a  contract  that 
the  amount  insured  must  exactly  equal  these 
sums.  Indeed,  it  is  impossible  that  it  can 
be  so.  If  one  owes  another  $1,000,  and  the 
latter  takes  out  a  policy  of  insurance  on  the 
life  of  his  debtor,  while  he  is  entitled  to  fix 
the  amount  at  $1,000,  and  the  interest  there- 
on, and  the  cost  of  paying  the  premium  and 
keeping  up  such  insurance,  yet,  from  the 
nature  of  things,  it  is  impossible  for  the  par- 
ties to  agree  on  an  exact  amount  which  will 
represent  these  items.  The  insurer  may  have 
to  pay  premiums  for  a  quarter  of  a  century ; 
he  may  not  pay  but  one  premium.  The  in- 
terest may  run  on  the  principal  indebtedness 
for  a  year ;  it  may  run  for  twenty  years.  So 
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that  it  is  practically  impossible  to  settle  in 
advance  on  an  amount  which  represents  the 
principal  and  interest  of  the  indebtedness 
and  the  cost  of  the  insurance  which  will  be 
due  at  the  time  of  the  death  of  the  assured. 
It  must  be  remembered  that  a  contract  of 
insurance  must  specify  a  given  amount, 
must  be  made  anterior  to  death,  and,  being 
BO,  the  amount  necessarily  has  to  be  fixed  at 
a  time  when  the  pecuniary  interest  of  the 
creditor  in  the  life  of  his  debtor  cannot  be 
ascertained.  At  the  same  time,  in  order  to 
render  the  contract  valid,  it  must  not  be  a 
uiigering  policy.  Therefore  a  contract  is 
valid,  and  not  subject  to  be  attacked  as  a 
wagering  policy,  if  the  creditor  insures  for 
such  a  sum  as,  under  all  the  circumstances, 
considering  the  amount  of  the  debt,  the  ex- 
pectancy of  the  debtor,  the  cost  per  annum 
of  the  insurance,  which  in  ^ood  faith  and  b^ 
the  exercise  of  reasonable  judgment  is  esti- 
mated to  cover  the  debt  and  the  outlay.  If 
it  should  so  happen  that  by  reason  of  the 
early  death  of  the  debtor  the  creditor  re- 
ceives a  sum  which  actually  exceeds  the 
amount  of  the  debt  and  expenses,  that  sum 
belongs  to  him ;  and,  if  not  disproportionate 
originally,  taking  the  debt  as  a  basis,  it  is 
not  a  wagering  contract,  and  the  insurer 
would  be  held  to  perform  it.  I  make  no  at- 
tempt to  collect  authorities  which  support 
this  proposition.  They  are  verr  numerous, 
and  are  to  be  found  in  all  books  on  insur- 
ance which  treat  the  subject. 

A  distinction  must  be  drawn  between  a 
contract  of  insurance  on  his  own  life,  made 
by  one  who  is  indebted  to  another,  and  who 
transfers  the  policy  to  his  creditor  for  the 
security  of  his  debt,  and  a  contract  which 
is  made  directly  by  the  creditor  with  the  in- 
surer to  insure  the  life  of  his  debtor.  I^ 
the  first  instance  the  contracting  parties  are 
the  person  whose  life  is  insured  and  the  in- 
surer. In  that  r:ase  the  creditor  has  no 
rights  except  such  as  may  be  given  to  him 
by  the  assignment  of  the  policy.  The  object 
of  the  transfer  is  to  secure  the  payment  of 
the  debt  due  the  creditor.  The  assignment 
accomplishes  nothing  else;  and  if,  by  any 
means,  the  debt  be  paid  prior  to  the  decease 
of  the  debtor,  the  assignment  has  no  force  or 
effect,  and  the  original  contract  is  in  force, 
and  the  beneficiaries  named  in  the  contract 
will  take  the  proceeds  of  the  policy.  But 
where  a  creditor  contracts  directly  with  the 
insurance  company  for  a  policy  on  the  life 
of  his  debtor,  neither  the  debtor  nor  his  rep- 
resentatives will  at  any  time  thereafter 
have  any  interest  in  that  contract,  nor,  un- 
der any  circiunstances,  would  either  of  them 


be  entitled  to  the  proceeds  of  such  contract^ 
because  the  contractual  relations  exist  be- 
tween the  creditor  and  the  insurer  indepen- 
dent of  the  debtor.  In  this  case  the  Equita- 
ble Company  issued  a  policy  payable  to  the 
representatives  of  Hudgins,  and  the  contract 
entered  into,  and  upon  which  the  money  in 

Question  was  collected,  was  that  on  the 
eath  of  Hudgins  the  company  agreed  to  pay 
to  his  representatives  the  amount  named  in 
the  policy.  The  policy,  under  the  usual 
rules,  was  assignable.  Hudgins,  according 
to  the  testimony,  declined  to  enter  into  this 
contract;  but  the  Exchange  Bank,  which 
was  the  creditor  of  Hudgins,  agreed  that  it 
would  pay  the  premiums  if  it  could  have 
the  benefits.  To  this  Hudgins  agreed,  and 
transferred  the  policy.  As  a  creditor,  while 
the  bank  had  a  right  to  make  a  direct  con- 
tract with  the  company  to  insure  the  life  of 
Hudgins,  it  did  not  do  so,  but  it  received  the 
policy,  which  was  payable  to  the  represen- 
tatives of  Hudgins,  by  assignment.  Under 
the  law  the  bank  was  not  entitled  to  receive 
out  of  the  assi<]^ned  policy  more  than  the 
amount  of  its  debt  and  the  expenses  of  keep- 
ing up  the  insurance.  This  being  the  limit- 
ed right  of  the  creditor,  when,  after  the 
death  of  Hudgins,  the  money  was  paid  to  it 
as  the  holder  of  the  policy,  what  direction 
should  be  given  to  the  remainder  of  the 
fund?  The  answer  is  had  by  reference  to 
the  original  contract.  That  contract  was  an 
agreement  to  pay  to  the  representative  of 
Hudgins.  It  can  make  no  difference  who 
paid  the  premiums,  except  as  to  determine 
what  amount  the  creditor  should  receive. 
That  a  creditor  paid  the  premiums  did  not 
affect  the  contract.  That  contract  required 
the  company  to  pay  the  amount  of  the  policy 
to  the  representative  of  Hudgins  and  by  a 
legal  assignment  the  company  was  directed 
to  pay  to  the  bank  the  amount  of  the  policy. 
Under  the  law  the  only  amount  that  the 
bank  was  entitled  to  retain  when  it  so  col- 
lected the  sum  agreed  to  be  paid  was  its 
debt,  interest,  and  the  expense  of  maintain- 
ing the  insurance,  and  by  virtue  of  the  terms 
of  the  contract  the  balance  which  remained 
after  such  payment  must  go  te  the  repre- 
sentative of  Hudgins's  estate.  As  stated,  I 
have  not  attempted  to  collect  the  numerous 
authorities  which  support  the  proposition 
here  laid  down,  but  have  contented  myself  in 
giving  the  line  of  reasoning  which  brings 
me  to  the  conclusion  at  which  a  majority  of 
the  court  has  arrived,  and,  diffprine  as  to 
the  reasoning  of  the  case,  I  concur  in  th* 
judgment. 
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Lillian  DONOVAN. 

( Neb ) 

*1.     To  create  a  trust  fund  out  of  vrl&leli 

*Headnotes  by  Sullivan,  J. 

NOTB. — For   creditors'    insiirable    interest    In 
life  policies,  see  Exchange  Bank  v.  Loh   (Qa.) 
ante,  372,  and  footnote  thereto. 
44  L.  R.  A. 


a   trustee    may    make    disbursements, 

the  trustor  must  have  some  present  or  future 
right  to,  or  interest  in,  the  fund  directed  to 
be  set  apart. 

2.  A  member  of  a  fraternal  benefici- 
ary society  has  no  such  Interest  or  property 
In  the  proceeds  of  a  certificate  therein  that  he 
can  impress  such  proceeds  with  a  trust  in 
favor  of  his  creditors. 

8.     A  certificate  In  m.  fraternal  lipnefid* 


See  also  44  L.  R.  A.  .372 ;  46  L.  R.  A.  506 ;  47  L.  R.  A.  496. 
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ary  «ociety  Is  a  mere  expectancy,  and  the 
beneficiary  has  no  vested  right  therein. 

4.  A  member  lioldinar  a  certificate  in 
a  fraternal  beneficiary  society  may,  at 
hia  option,  change  the  beneficiary  therein,  so 
long  as  be  complies  with  the  laws  of  such  so- 
ciety and  keeps  within  Its  limitations,  and 
those  of  the  statute  undeir  which  It  is  organ- 
ised. 

C  Upon  tbe  deatb  of  a  member  Hold- 
iniT  a  certificate  in  a  fraternal  beneficiary 
•oclety,  the  money  arising  from  such  certifi- 
cate vests  absolutely  in  the  beneflclary  prop- 
erly designated  by  the  member. 

€•  Creditor*  bave  no  rlirltt  to*  or  inter- 
eat  in,  a  certificate  in  a  fraternal  benefit 
clary  society,  either  before  or  after  the  death 
of  the  member,  and  they  cannot  participate 
iB  the  fund  derived  therefrom. 

T*  Tbe  contrary  not  appearlniTy  the  stat- 
ute of  a  sister  state  will  be  presumed  to  be 
•Imllar  to  our  own. 

8.  Tbe  rnlea  and  resnlationa  of  frater- 
nal beneficiary  aocieties  for  the  creation 
and  payment  of  their  funds  to  the  properly 
designated  beneficiaries  should  receive  such 
liberal  construction  as  to  carry  out  the  benev- 
olent purposes  sought  to  be  accomplished. 

•.  Tbe  promlae  of  one  party  to  pay  tbe 
debt  of  another  cannot  be  enforced  unless 
such  promise  be  In  writing,  signed  by  the 
party  to  tie  charged. 

(January  5,  1809.) 

APPEAL  by  plaintiffs  from  a  decree  of  the 
District  Court  for  Fillmore  County  in 
favor  of  defendants  in  an  action  brought  to 
reach,  for  the  benefit  of  creditors,  certain 
moneys  received  bm  life  insurance  upon  the 
life  of   Jere   Donovan,   deceased.    Afprmed, 

The  facts  are  stated  in  the  opinion. 

Mr,  John  D.  Carson,  for  appellants: 

A  trust  of  personal  property  may  be  cre- 
ated by  parol,  and  this  being  a  trust  of  money 
the  same  rule  will  apply. 

Allen  V,  Withroic,  110  U.  S.  119,  28  L.  ed. 
90;  QUman  v.  McArdle,  99  N.  Y.  451,  62 
Am.  Rep.  41;  Ellia  v.  Seoor,  31  Mich.  185,  18 
Am.  Rep.  178;  Bosiwiok  v.  Mahaffy,  48  Mich. 
842;  4  Lawson,  Rights,  Rem.  k  Pr.  p.  3412. 

Any  language  or  words  which  show  that 
the  property  or  money  shall  be  held  for  a 
purpose,  or  on  behalf  of  another,  will  oon- 
etitute  a  parol  trust  of  personal   property. 

4  Lawson,  Rights,  Rem.  k  Pr.  pp.  3409, 
8410;  Foote  v.  Foote,  58  Barb.  258;  Chase 
▼.  Perley,  148  Mass.  289. 

A  verbal  trust  partially  performed  will  be 
enforced  in  a  court  of  equity. 

Rohbina  y.  Robbina,  89  N.  Y.  251 ;  4  Law- 
eon,  Rights,  Rem.  &  Pr.  p.  3377. 

A  trustee  who  accepts  a  fund  impressed 
with  a  trust  is  estopped  to  assert  that  she 
has  not  formally  accepted  the  same,  in  an 
action  brought  to  enforce  the  trust. 

McBride  y.  Molntyre,  91  Mich.  406. 

The  money  received  by  the  defendant  Lil- 
lian Donovan,  on  the  policies  of  insurance 
carried  upon  the  life  of  her  husband  is  im- 
pressed with  a  trust,  and  should  be  applied 
by  her  for  the  payment  of  the  debts  enumer- 
ated by  the  deceased  to  be  paid  out  of  that 
fund. 

Cobb  V.  Knight,  74  Me.  255;    4    Lawson, 

44  Ti.  R.  A. 


Riffhts,  Rem.  &  Pr.  p.  3414;  Phipard  v.  Piiip- 
ard,  55  Hun,  433. 

Money  due  on  a  beneficiary  certificate 
made  payable  to  another  person  for  the  pur- 
pose, and  with  the  understanding,  that  it 
will  be  applied  in  the  payment  of  debts  and 
funeral  expenses,  is  impreased  with  a  trust, 
which  equity  will  enforcei 

Boaaburg  y.  Cranan,  24  N.  Y.  8.  R.  930; 
Hirah  v.  Auer,  146  N.  Y.  13. 

Where  one  has  procured  a  policy  of  in- 
surance on  his  own  life,  for  tae  benefit  of 
another,  and  has  paid  the  premiums  thereon, 
he  may  dispose  of  his  insurance  by  will  or 
otherwise  to  the  exclusion  of  the  beneficiary 
named  in  the  poli<rjr,  and  the  fact  that  the 
change  was  made  during  the  lifetime  of  the 
beneficiary  does  not  affect  the  rule. 

Clark  V.  Durand,  12  Wis.  224;  Breitung'a 
Estate,  78  Wis.  33. 

If  the  assured  allows  the  policy  to  remain 
in  the  possession  of  the  nolder  under  a 
promise,  either  expressed  or  implied,  to  pay 
the  debts  of  the  assured  out  of  the  avails  of 
the  policy  when  collected,  his  doing  so  is  a 
valid  consideration  for  the  promise,  and  a 
creditor  for  whose  beneiflt  the  agreement  was 
made,  although  without  his  knowledge  or 
consent  at  the  time,  can  affirm  and  enforce 
it  against  the  holder  of  the  policy. 

Hutchinga  v.  Miner,  46  N.  Y.  456,  7  Am. 
Rep.  369;  Kelley  v.  Mann,  56  Iowa,  625. 
Ortatoold  y.  Amerioan  Cent.  Ina.  Co,  1  Mo. 
App.  99. 

A  policy  of  insurance  may  be  made  or 
changed  by  parol. 

Weatoheater  F,  Ina,  Co,  r,  Earle,  38  Mich. 
148. 

A  policy  upon  the  life  of  a  husband,  for 
the  benefit  of  the  wife,  may  be  assigned  or 

gledsed  by  her  for  the  payment  of  her  hus- 
and's  debts. 

Collina  y.  Dudley,  4  Colo.  138,  34  Am. 
Rep.  72. 

There  is  a  marked  distinction  between  an 
ordinary  policy  of  life  insurance,  and  a 
certificate  issued  by  a  mutual  benefit  society. 
Under  the  lattor  there  is  no  vested  right,  and 
the  assured  may  during  his  lifetime  either 
allow  the  policy  to  lapse  without  the  knowl- 
edge or  consent  of  the  beneficiary,  or  change 
the  name,  or  may  impose  upon  it  such  con- 
ditions as  he  may  see  fit  touching  the  dis- 
position of  the  money,  and  that,  too,  by 
parol. 

Holland  v.  Taylor,  111  Ind.  126;  Grand 
Lodge,  A.  0.  U.  W.  y.  Noll,  90  Mich.  37,  15 
L.  R.  A.  350. 

The  Modern  Woodmen  of  America  is  a 
mutual  benefit  society  incorporated  under 
the  laws  of  the  stato  of  Illinois,  and  nowhere 
under  the  statutes  of  Illinois  are  creditors 
prohibited  from  becoming  beneficiaries  un- 
der a  policy  of  insurance  issued  by  a  mutual 
benefit  society. 

Bloomington  Mut,  Ben,  Aaao,  v.  Blue,  120 
111.  121,  60  Am.  Rep.  558. 

Mr,  Charles  H.  Sloan,  for  appellee: 

If  a  trust  could  be  created  unaer  circum- 
stances similar  to  the  ones  surrounding  thi^ 
case,  the  torms  of  the  trust  and  the  e\n- 
dence  concerning  the  same  should  be  abso- 
lutely  clear  and   convincing,   not   doubtful. 
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uneertain,  and  contradictory;  nor  may  it 
consist  of  loose  deciarationa. 

Roddy  y.  Roddy,  3  Neb.  96;  Alien  y. 
Withrow,  110  U.  S.  119,  28  L.  ed.  90;  Young 
V.  Young,  80  N.  Y.  438,  36  Am.  Rep.  634; 
Martin  v.  Funk,  75  N.  Y.  134,  31  Am.  Rep. 
446;  4  Lawson,  Rights,  Rem.  k  Pr.  p.  3412. 

The  appellee  upon  being  made  beneficiary 
had  a  Tested  right  therein  in  the  nature  of 
an  executed  gift  which  she  could  be  devested 
of  in  but  one  of  two  ways :  ( 1 )  Absolute 
and  unequivocal  waiver  upon  sufficient  con- 
sideration; (2)  by  the  deceased  observing 
the  rules  of  the  A.  0.  U.  W.  and  Modem 
Woodmen  of  America,  which  are  mutual 
benefit  societies. 

Holland  v.  Taylor,  111  Ind.  126;  Hellen- 
berg  v.  District  A'o.  i,  /.  0.  of  B.  B,  94  N.  Y. 
582;  Thomas  v.  Thomas,  131  N.  Y.  205. 

The  gift  could  not  be  revoked  by  Donovan 
alone,  and  certainly  not  without  the  consent 
of  the  company. 

Central  Nat,  Bank  v.  Hume,  128  U.  S. 
195,  32  L.  ed.  370;  Brockhaus  v.  Kemna,  7 
Fed.  Rep.  609;  Timayenis  v.  Union  Mut,  L. 
Ins.  Co.  21  Fed.  Rep.  223 ;  Re  King,  L.  R.  14 
€h.  Div.  179;  Re  Richardson,  47  L.  T.  N.  S. 
514;  Ex  parte  Devcr,  L.  R.  18  Q.  B.  Div. 
<>64;  Glanz  Y,  Oloeckler,  104  111.  573,  44 
Am.  Rep.  94;  Pence  v.  Makepeace,  65  Ind. 
345;  Wilhum  v.  Wilbum,  83  Ind.  55;  Har- 
ley  Y.  Heist,  86  Ind.  196,  44  Am.  Rep.  285; 
Allis  V.  Ware,  28  Minn.  166;  McClure  v. 
Johnson,  56  Iowa,  620 ;  Olmstead  v.  Masonic 
Mut.  Ben.  Soc.  37  Kan.  93;  Manhattan  L. 
Ins,  Co.  V.  Sviith,  44  Ohio  St.  156,  58  Am. 
Rep.  806;  Robinson  v.  Duvall,  79  Ky.  83,  42 
Am.  Rep.  208;  Vollman's  Appeal,  92  Pa.  50; 
Oosling  v.  Caldwell,  1  Lea,  454,  27  Am.  Rep. 
774;  Connecticut  Mut.  L,  Ins.  Co.  v.  Ryan,  8 
Mo.  App.  535;  Crittenden  v.  Phoenix  Mut. 
L.  Ins.  Co.  41  Mich.  442;  Fowler  v.  Butterly, 
78  N.  Y.  68,  34  Am.  Rep.  507. 

SvlliYan,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  to  restrain  the  de- 
fendant Lillian  Donovan,  widow  of  Jere 
Donovan,  deceased,  from  converting  to  her 
own  use  the  proceeds  of  two  certificates  of 
life  insurance  issued  to  her  late  husband  by 
fraternal  beneficiary  societies,  and  to  im- 
press such  proceeds  with  a  trust  in  favor  of 
the  plaintiffs  as  creditors  of  the  insured. 
From  a  decree  in  favor  of  defendants,  the 
plaintiffs  have  appealed. 

Jere  Donovan  was  postmaster  at  Geneva, 
in  Fillmore  county.  He  was  indebted  to  the 
plaintiffs  and  others  for  borrowed  money. 
He  represented  to  his  creditors  that  in  case 
of  his  death  they  would  be  paid  out  of  the 
moneys  to  be  derived  from  insurance  upon 
his  life.  The  insurance  carried  by  him  was 
as  follows:  In  the  Knights  of  Pythias,  $1,- 
000,  payable  to  his  two  infant  children;  in 
the  Ancient  Order  of  United  Workmen,  $2,- 
000,  of  which  sum  $1,000  was  payable  to  his 
widow  and  $500  to  each  of  his  children;  in 
the  Modern  Woodmen  of  America,  $2,000,  of 
which  half  was  payable  to  his  widow  and 
^alf  to  his  children.  September  4,  1894,  Mr. 
Donovan  was  taken  sick.  His  sickness  con- 
tinued until  October  25  of  that  year,  when 


he  died.  At  times  during  Ms  illness  he  waa 
troubled  and  anxious  about  his  debts,  and 
expressed  a  desire  that,  in  case  he  did  not  re- 
cover, they  be  paid  out  of  his  life  insurance. 
On  one  occasion  he  asked  "Mv.  Carson,  an  at- 
torney, to  call,  and  to  him  he  gave  a  list  of 
his  liabilities.  On  another  occasion,  while 
his  physician  was  present,  he  called  his  wife 
into  the  sick  room,  and  said  to  her:  "I 
want  you  to  pay  my  debts.  Will  you  do  it?" 
to  which  she  responded,  "Yes."  He  also 
said,  "Doctor,  you  hear  this,  don't  yout"  to 
which  the  doctor  replied,  "Yes."  Nothing 
else  was  said  or  done.  It  is  asserted  by  ap- 
pellants that  these  facts  and  circumstances 
constituted  Lillian  Donovan  a  trustee  of  the 
fund  afterwards  received  by  her  in  satisfac- 
tion of  the  benefit  certificates,  and  that  sh« 
should  be  now  compelled  to  execute  the  trust. 
Mrs.  Donovan  was  appointed  administratrix 
of  her  deceased  husband's  estate.  After  set- 
ting off  to  her  the  exemptions  provided  by 
law  for  the  widow,  there  remained  nothing 
for  distribution  among  creditors.  However, 
she  voluntarily  paid  several  claims  against 
the  estate,  and  the  appellants,  asserting 
that  she  did  this  in  partial  execution  of  the 
trust,  earnestly  insist  that  she  be  now  re- 
quired to  carry  out  c(HnpIetely  the  wishes 
expressed  by  her  husband  in  his  last  illness. 
To  create  a  trust  fund  out  of  which  a  trustee 
may  make  disbursements,  the  trustor  must 
have  some  present  or  future  right  to,  or  in- 
terest in,  the  property  directed  to  be  set 
apart;  in  other  words,  to  constitute  a  valid 
trust  there  must  be  ( 1 )  a  competent  trustor, 
(2)  a  transfer  to  a  competent  person,  (3) 
a  fund  or  object  capable  of  being  transferred, 
and  ( 4 )  a  cestui  que  trust  cap&le  of  taking 
or  participating  in  the  fund.  Sinking  Fund 
Comrs.  Y.Walker,  Q  How.  (Miss.)  143.  Had 
Jere  Donovan  such  a  right  or  interest  in  the 
certificates  in  question,  and  have  his  credi- 
tors, the  appellants  here,  the  riffht  to  par- 
ticipate in  the  fund?  VVe  think  not.  The 
purposes  and  objects  of  these  beneficiary  or- 
ganizations are  vastly  different  from  those 
of  ordinary  life  insurance  companies.  The 
so-called  "old  line"  life  insurance  companies 
immediately  on  the  issuance  of  a  policy  con- 
fer on  the  beneficiary  a  valuable  right  which 
cannot  be  devested  without  the  consent  of 
such  beneficiary.  Such  policies  may  be 
pledged  or  assigned  by  the  beneficiary  as 
security  for  debts  of  the  insured.  These 
policies  often  by  law  have  a  marketable  or 
cash  surrender  value,  making  them  a  form 
of  property.  But  not  so  with  certificates  in 
fraternal  beneficiary  societies.  They  are 
mere  expectancies.  The  beneficiary  has  no 
vested  rights  in  them,  and  the  insured  may 
at  any  time,  at  his  option,  change  the  bene- 
ficiary, provided  only  he  keeps  within  the 
limitations  established  by  the  rules  of  the 
society,  and  complies  with  the  laws  respect- 
ing a  change  of  beneficiary.  Neither  have 
these  certificates  a  cash  surrender  value.  The 
supreme  court  of  Pennsylvania,  in  constru- 
ing a  certificate  similar  to  those  in  question 
here,  says:  "The  testator  had  no  property 
in  the  fund.  .  .  .  The  fund  in  fact  was 
never  his  property.  He  had  a  power  of  ap- 
pointment only  and  such  power  did  not  oro- 
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ate  any  property  in  him.  .  .  .  The  pur- 
pose of  these  certificates  excludes  the  claim 
that  there  waj9  any  property  in  him." 
Northwestern  Masonic  Aid  Asso,  ▼.  Jones, 
154  Pa.  00.  The  insured  member  of  such 
societies  has  himself  no  interest  in  the  fund. 
He  possesses  only  a  mere  power  of  appoint* 
ment.  Rollins  ▼.  McHatton,  16  Colo.  203; 
Hellenherg  v.  District  No.  1,  /.  0.  of  B,  B. 
04  K.  Y.  580.  Jere  Donovan  had  no  prop* 
erty  in  the  certificates.  He  had  no  right  or 
interest  therein  upon  which  he  could  impress 
a  trust.  Upon  his  death  the  money  arising 
from  the  certificates  became  absolutely  the 
property  of  the  beneficiaries,  to  do  with  as 
they  saw  fit.  The  widow  could  use  the  money 
to  pay  such  of  her  husband's  debts  as  she 
wished  to  pay,  or  she  might  retain  it  all  for 
her  individual  use.  The  societies  paying  the 
money  were  organized  to  "issue  certificates 
of  indemnity  calling  for  the  payment  of  a 
certain  sum,  known  and  defined,  in  case  of 
the  death,  ...  to  the  wife,  widow,  or- 
phan, or  orphans,  or  other  persons  dependent 
upon  such  members."  Comp.  StaA.  1805,  chap. 
16,  S  108.  The  Constitution  of  the  Ancient 
Order  of  United  Workmen  provides  that 
"each  member  shall  designate  the  person  or 
persons  to  whom  the  beneficiary  fund  due 
at  his  death  shall  be  paid,  who  shall,  in  eveiy 
instance,  be  one  or  more  members  of  his 
family,  or  someone  related  to  him  by  blood, 
or  who  shall  be  dependent  upon  him."  Const 
A.  0.  U.  W.  art.  6,  %  4.  The  by-laws  of  the 
Modem  Woodmen  of  America  provide  that 
"the  objects  of  this  fraternity  are  to  pro- 
mote true  neighborly  regard  and  fraternal 
love,  to  bestow  substantial  benefits  upon  the 
family,  widow,  heirs,  blood  relations,  affi- 
anced wife,  or  person  dependent  upon  the 
member,  and  such  others  as  may  be  permitted 
by  the  laws  of  the  state  of  Illinois."  By- 
Laws  M.  W.  A.  div.  1,  S  B.  None  of  these 
designations  include  creditors,  so  that  the 
insured  did  not  have  the  right,  even,  to  make 
a  formal  change  designating  his  creditors  as 
beneficiaries.  The  laws  of  this  state  govern- 
ing such  societies  preclude  creditors  of  a 
member  from  participation  in  the  fund  so 
created.  The  statutes  of  l^e  states  in  which 
these  societies  were  organized  not  being 
pleaded,  we  presume  they  are  similar  to  our 
own.  The  statute  or  charter  of  the  order 
designating  beneficiaries  controls.  Britton 
V.  Supreme  Council  of  R.  A.  46  N.  J.  Eq. 
102;  National  Mut.  Aid  Asso.  v.  Oonser,  43 
Ohio  St  1 ;  Caudell  v.  Woodward,  06  Ky.  646. 
A  person  not  of  the  class  for  whose  benefit  a 
mutual  benefit  association  is  organized  can- 
not be  a  beneficiary.  Wolf  v.  District  Orand 
Lodge  No.  6,  /.  0  B.  B.  102  Mich.  23 ;  Britton 
v.  Supreme  Council  of  R.  A.  46  N.  J.  Eq.  102; 
Alexander  v.  Parker,  144  111.  355,  10  L.  R. 
A.  187;  Norwegian  Old  People's  Home  Soc. 
V.  WiUon,  170  111.  04.  The  beneficiaries 
which  may  be  designated  are  but  few,  and 
creditors  of  the  member  are  not  among  them. 
Even  though  Jere  DonoTn^n  had  complied 
with  all  the  provisions  and  forms  required 
by  the  societies  respecting  a  change  of  bene- 
ficiary, plaintiffs  eould  not  have  been  named, 
since  creditors  are  not  within  the  limita- 
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tions  either  of  the  statute  or  of  the  by-laws 
of  either  society.  Either  the  statutes  of  the 
state  or  the  charter  or  by-laws  of  mutual 
benefit  societies  usually  provide  that  the 
fund  is  established  for  the  benefit  of  the 
widow,  children,  orphans,  relatives,  or  de- 
pendents of  the  aeceased  member;  and, 
where  such  provision  is  made,  the  benefici- 
ary designated  must  be  in  one  of  the  classes 
mentioned.  Elsey  v.  Odd  Fellows  Mut.  Re- 
lief Asso.  142  Mass.  224;  Presbyterian  Mut. 
Assur.  Fund  v.  Allen,  106  Ind.  503;  Su- 
preme Council  A.  L.  of  H.  r.  Perry,  140 
Mass.  580;  Shillings  r.  Massachusetts  Ben. 
Asso.  146  Mass.  217.  In  Shillings  v.  Massa* 
chusetts  Ben.  Asso.  the  court  says:  "A 
person  whose  only  relation  to  the  de- 
ceased member  is  that  of  a  creditor  is  not 
a  person  dependent  upon  him  within  the 
meaning  of  these  statutes,  and  the  promise 
to  pay  the  plaintiff  is  void.  Such  a  prom- 
ise is  beyond  the  powers  of  the  association, 
and  contravenes  the  intention  of  the  stat- 
utes under  which  the  association  was  organ- 
ized. The  plaintiff  cannot,  therefore,  main- 
tain an  action  on  this  promise,  either  for 
his  own  use,  or  for  that  of  any  other  person." 
These  fraternal  beneficiary  societies,  m  their 
present  form,  are  comparatively  recent  crea- 
tions. The^  respond  to  a  popular  demand 
for  protection  to  dependents  at  reasonable 
cost.  Iliev  provide  what  is  often  called  the 
"poor  man^a  insurance."  In  most,  if  not  all, 
the  primary  object  is  to  provide  substantial 
benefits,  in  case  of  the  death  of  the  member, 
to  the  widow,  orphans,  or  dependents  of  such 
member;  to  provide  means  for  the  family 
when  the  main  support  is  gone.  Their  pur- 
poses are  laudable.  They  provide  means  to 
maintain  the  widow,  and  feed,  clothe,  and 
educate  the  orphans,  and  thereby  relieve  the 
state  of  burdens  which  otherwise  mi^ht  fall 
upon  it  The  provisions  for  the  creation  and 
payment  of  these  sacred  funds  to  the  proper- 
ly designated  beneficiaries  should  receive 
such  liberal  construction  that  the  widow,  the 
orphan,  or  other  dependent  may  receive  the 
intended  benefit. 

In  determining  who  is  entitled  to  receive 
the  benefits  of  the  provisions  of  societies  of 
this  kind,  it  is  the  duty  of  the  court  to  con- 
strue the  statute  and  their  rules  and  regula- 
tions liberally,  and  in  such  manner  as  to 
carry  out  the  beneficent  purposes  sought  to 
be  accomplished.  Ballou  v.  Oils,  50  Wis. 
614;  Supreme  Council  A.  L.  of  H.  v.  Pehry, 
140  Mass.  580.  It  is  true,  Mrs.  Donovan  did 
assent  to  her  husband's  request  to  pay  his 
creditors,  but,  since  he  failed  to  provide  the 
trust  fund  out  of  which  payment  might  be 
made,  the  plaintiffs  cannot  recover  from 
her  flA  trustee.  After  her  husband's  death, 
there  being  no  proper  change  of  beneficiary, 
half  the  proceeas  of  the  certificates  in  ques- 
tion became  absolutely  the  money  of  Mrs. 
Donovan,  and  the  promise  she  made  was  at 
most  but  a  promise  to  pay  her  husband^s 
debts  out  of  her  own  property.  There  is  no 
claim  that  the  promise  was  in  writing,  and 
it  is  a  familiar  doctrine  that  a  promise  to 
answer  for  the  debt,  default,  or  misdoings  of 
another  is  within  the  statute  of  f rauds^  aiid» 
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to  be  binding,  must  be  in  writing,  signed  by 
the  party  to  be  charged  therewith.  Comp. 
Stat.  chap.  32,  {  8.  Mrs.  Donovan  cannot 
be  held  in  this  action,  either  as  trustee  or  in- 
dividually, for  plaintiff's  demands. 

The  decree  of  the  trial  court  ie  therefore 
affirmed. 


BLOOMFIELD  STATE  BANK,  Appt., 

V. 

H.  N.  MILLER  et  al. 
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•1.  A  mortffaffe  by  the  deposit  of  title 
deeds,  without  writing  is  not  effective  in 
this  state. 

9*  "W^lille  «iiGlft  a  mortsaffe  i«  rec- 
oirnlaed  In  ESnurland,  and  while  the  law 
of  England  has  been  adopted  by  statute  in 
this  state,  the  statue  does  not  extend  to  those 
mies  of  the  English  law  which  contravene  the 
object  and  purpose  of  our  own  statutes. 

8.  A  morttraire  by  tbe  deposit  of  title 
deeds  violates  the  statnte  of  frauds,  and 
Is  contrary  to  the  policy  of  the  recording  acts. 

4.  The  exception  of  the  statute  of 
frmads  with  regard  to  estates  arising  by  act 
or  operation  of  law  does  not  embrace  cases 
where  the  creation  of  the  estate  depends  sole- 
ly on  the  Intention  of  parties  to  a  contract. 

B.  A  conrt  of  eqnlty  cannot  fflve  effect 
to  an  oral  contract  declared  void  by  the 
statute  of  frauds,  under  pretense  of  aiding  an 
Imperfect  attempt  to  execute  a  contract. 

9.  Nor  can  sncb  a  conrt  enforce  a 
mortflraire  by  deposit  of  title  deeds  because 
the  loan  which  the  deposit  was  made  to  se- 
cure has  been  actually  received  by  the  de- 
positor. 

(May  19,  1808.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Knox  County  in 
favor  of  defendants  in  a  proceeding  institut- 
ed to  enforce  a  mortgage  alleged  to  have  been 
effected  by  deposit  of  title  deeas.    Affirmed, 

The  facts  are  stated  in  the  Commissioner's 
opinion. 

Mr.  A.  A.  Welch,  for  appellant: 

The  indorsement  by  the  grantee  of  his 
name  on  the  bacic  of  the.  contract  and  its  de- 
livery to  another  for  the  purpose  and  with 
the  intent  thereby  to  secure  the  payment  of 
money  loaned  to  the  grantee  by  the  person 
to  whom  the  same  is  delivered  created  an 
equitable  lien  on  the  grantee's  interest  in 
said  contract  and  land. 

An  equitable  mortgage  may  arise  from 
nonpayment  of  purchase  money,  deposit  of 
title  deeds,  or  an  unsuccessful  attempt  to 
make  a  valid  mortgage  deed. 

Oale  V.  Morri8y  29  N.  J.  Eq.  222;  Griffin 
T.  Griffin,  18  N.  J.  Eq.  104;  Hackett  v.  Rey- 
nolds, 4  R.  I.  512 ;  Jackson,  Lowell,  v.  Park- 
hurst,  4  Wend.  369;  Ohase  v.  Peck,  21  N.  Y. 
584 ;  Rocktcell  v.  Bohhy,  2  Sandf .  Ch.  9 ;  Car- 
penter  v.  Black  Hatok  Gold  Min.  Co.  65  N.  Y. 

^Headnotes  by  iBVurs,  C. 

NOTB. — ^The  American  law  as  to  mortgages 
by  deposit  of  title  deeds  rarely  gets  embodied 
In   a  direct  decision,  but  it  is  presented  with 
anusual  fullness  in  the  above  case. 
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51;  Jarvis  v.  Butcher,  16  Wis.  308;  Eutzler 
Bros.  v.  Phillips,  26  S.  C.  136. 

An  equitable  mortgage  may  be  created  by 
an  unsuccessful  attempt  to  make  a  valid 
mortgage  deed  or  to  appropriate  specific 
property  to  the  discharge  of  a  particular 
debt. 

Gale  V.  Morris,  29  N.  J.  Eq.  222 ;  2  Story, 
Eq.  Jur.  §  1020;  Peckham  v.  Haddock,  30 
111.  38;  McClurg  v.  Phillips,  49  Mo.  315; 
White  &  T.  Lead.  Cas.  in  Eq.  4th  Am.  ed. 
954;  Abbott  v.  Godfrey,  I  Mich.  178. 

A  mortgage  defectively  executed,  or  an  im- 
perfect attempt  to  create  a  mortgage  upon 
specific  property  for  the  purpose  of  securing 
a  debt,  will  create  a  specific  lien  upon  the 
property  so  intended  to  be  mortgaged. 

Daggett  ▼.  Rankin,  31  Cal.  327;  Love  ▼. 
Sierra  Nevada  Lake  Water  d  Min.  Co.  32 
Cal.  039,  91  Am.  Dec.  602;  Peers  v.  Mc- 
Laughlin, 88  Cal.  294;  Remington  v.  Big- 
gins, 54  Cal.  620. 

By  a  court  of  equity  parties  may  be  re- 
lieved from  a  mistake  of  law  as  well  as  fact, 
in  the  execution  of  powers  and  conveyance 
of  real  estate,  and  the  real  intention  of  par- 
ties carried  out. 

Remington  v.  Biggins,  54  Cal.  620;  Love 
▼.  Sierra  Nevada  Lake  Water  d  Min.  Co.  32 
Cal.  639,  91  Am.  Dec.  602. 

Parol  agreement  may  be  made  to  execute 
a  mortgage  in  the  future  where  the  asree- 
ment  is  supported  by  a  valuable  considera- 
tion, and  the  agreement  itself  will  be  treated 
as  a  mortgage  m  the  court  of  equity. 

McCarty  v.  Brackenridge,  1  Tex.  Civ.  App. 
170;  Hicks  v.  Morris,  57  Tex.  658. 

Blanks  in  a  deed  or  conveyance  may  be 
filled  to  carry  out  the  intention  of  the  parties 
when  authority  therefor  is  express  or  im- 
plied, and  this  authority  to  fill  the  blanks 
may  be  implied  from  the  facts  attending  the 
signature  and  delivery. 

Garland  v.  Wells,  15  Neb.  298;  Reed  v. 
Morton,  24  Neb.  760,  1  L.  R.  A.  736;  Van 
Etta  v.  Evenson,  28  Wis.  33,  9  Am.  Rep.  486; 
Swartz  V.  Ballou,  47  Iowa,  188,  29  Am.  Rep. 
470;  Field  v.  Stagg,  52  Mo.  534,  14  Am.  Rep. 
435;  Brury  v.  Foster,  2  Wall.  24,  17  L.  ed. 
780;  Curtis  v.  Buckley,  14  Kan.  449;  Crib- 
ben  V.  Deal,  21  Or.  211;  South  Berwick  v. 
Huntress,  53  Me.  89,  87  Am.  Dec.  535 ;  State 
V.  Young,  23  Minn.  551 ;  Nelson  v.  McDonald, 
80  Wis.  605;  Bumside  v.  Wayman,  49  Mo. 
356;  Chauncey  v.  Arnold,  24  N.  Y.  330;  Mc- 
Nab  V.  Young,  81  111.  11;  Putnam  v.  Sulli- 
van, 4  Mass.  45,  3  Am.  Dec.  206. 

The  lien  was  not  created  merely  by  parol. 
It  resulted  by  operation  of  law  from  the 
whole  transaction  between  the  parties. 

Curtis  V.  Buckley,  14  Kan.  449;  Browne, 
Stat.  Fr.  chap.  5,  entitled  Conveyance  by 
Operation  of  Law. 

French  is  in  no  position  to  question,  deny, 
or  make  any  objection  to  the  form  of  plain- 
tiff's acquiring  the  interest  of  defendant  Mil- 
ler. 

McNab  V.  Young,  81  111.  11. 

Where  there  are  equal  equities' the  first  in 
order  of  time  shall  prevail. 

1  Story,  Eq.  Jur.  12th  ed.  §  Q4d;  2  Story, 
Eq.  Jur.  12th  ed.  S  1502;  1  Pom.  Eq.  Jur.  §§ 
413^15;  2Pom.  Eq.  Jur.   §§  678-683;  Vat- 
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tier  V.  Hinde,  7  Pet.  252,  8  L.  ed.  675;  Oraig 
V.  Leiper,  2  Yerg.  193,  24  Am.  Dec.  479; 
Polk  V.  Gallant,  22  N.  C.  (?  Dev.  &  B.  £q.) 
395,  34  Am.  Dec.  410. 

If  there  was  aoy  agreement  to  transfer  be- 
tween Miller  and  French  it  was  as  much 
within  the  statute  of  frauas  as  plaintiff's. 

The  court  will  not  decide  the  claim  of 
plaintiff  in  this  case  void  under  the  statute 
of  frauds  if  the  claim  or  interest  of  the  party 
attacking  the  same  is  also  void  under  the 
statute  of  frauds. 

Smith  V.  Clark,  7  Wis.  651. 

One  who  accepts  a  quitclaim  deed  from  his 
grantor  is  bound  at  his  peril  to  ascertain 
what  equities,  if  any,  exist  against  his  title. 

Bowman  v.  Griffith,  35  Neb.  361;  Pleas- 
ants  V.  Blodgett,  39  Neb.  741 ;  Griffin  v.  Grif- 
fin, 18  N.  J.  Eq.  104. 

A  bona  lide  purchaser  must  be  one  who 
purchases  not  only  without  notice,  but  with 
money  actually  paid ;  and  if  he  acquires  no- 
tice at  any  time  before  he  pays  ne  is  not 
protected  as  a  purchaser  in  good  faith. 

Veith  V.  McMurtry,  26  Neb.  341 ;  Garmire 
V.  Willy,  36  Neb.  340;  Savage  v.  Hazard,  11 
Neb.  323 ;  Warner  v.  Trow.  36  Wis.  195. 

Messrs.  Carter  A  Brown,  for  appellees: 

The  attemptea  transfer  by  Miller  to  plain- 
tiff, if  any  there  was,  is  within  the  statute  of 
frauds,  and  is  void. 

Folsom  y.  McCague,  29  Neb.  124;  Smith  ▼. 
Clark,  7  Wis.  551 ;  Caulkvns  v.  Whisler,  29 
Iowa,  495,  4  Am.  Rep.  23ii. 

The  doctrine  of  authority  to  fill  blanks  is 
applicable  to  cases  where  the  substance  or  es- 
sentials of  the  instrument  are  wriLten  out, 
showing  the  intention  of  the  parties,  with 
some  minor  portion  left  blank,  and  not  where 
a  party  procures  another  party  to  write  his 
name  upon  a  piece  of  paper,  and  then  deliber- 
ately writes  over  that  name  whatever  he 
wants. 

2  Am.  &  Eng.  Enc.  Law,  p.  423;  1  Am.  k 
Eng.  Enc.  Law,  pp.  618,  519. 

The  rule  of  mortgage  by  delivery  of  title 
deed  should  not  be  recognized  in  this  state 
where  the  doctrine  of  vendor's  lien  even 
is  repudiated. 

3  Pom.  Eq.  Jur.  5  1265;  Bicknell  v.  Bick- 
nell,  31  Vt.  498;  Shitz  v.  Dieffenbach,  3  Pa. 
St.  233;  Thomas's  Appeal,  30  Pa.  378;  Ed- 
wards V.  Trumbull,  50  Pa.  509 ;  Bower  v. 
Oyster,  3  Penr.  &  W.  239 ;  Probasco  v.  John- 
son. 2  Disney  (Ohio)  90;  Bloom  v.  Noggle, 
4  Ohio  St.  45 ;  Vanmeter  v.  McFaddin,  8  B. 
Mon.  435;  Meador  v.  Meador,  3  Heisk.  562; 
Oothard  v.  Flynn,  25  Miss'.  58;  Lehman  v. 
Collins,  69  Ala.  127 ;  2  Washb.  Real  Prop. 
♦602,  603;  Jones,  Mortg.  §  186;  16  Cent.  L. 
J.  46;  Browne,  Stat.  Fr.  4th  ed.  §  64;  6  Am. 
&  Eng.  Enc.  Law,  p.  683 ;  Williams  v.  Hill,  19 
How.  246,  15  L.  ed.  570. 

A  court  of  equity  is  as  much  bound  by  the 
statute  of  frauds  as-  is  the  law  court. 

Bishop,  Contr.  §  1237;  Watson  v.  Erb,  33 
Ohio  St.  35;  Abell  v.  Calderwood,  4  Cal.  90; 
Patterson  v.  Yeaton,  47  Me.  308 ;  Beaman  v. 
Buck,  9  Smedes  &  M.  207 ;  Skipwith  v.  Dodd, 
24  Miss.  487. 

The  surrender  of  a  security  for  an  indebt- 
edness due  from  the  grantor  to  the  grantee 
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is  sufficient  to  make  the  grantee  a  purchaser 
for  value  as  against  a  third  party. 

Seymour  v.  JSarrison,  20  Iowa,  592;  Alden 
V.  Trubee,  44  Conn.  456;  Spicer  v.  Waters, 
66  Barb.  227 ;  Kimball  v.  Hutchins,  3  Conn. 
460;  Jackson,  Saunders,  v.  Cadwell,  1  Cow. 
622;  Root  v.  French,  13  Wend.  670,  28  Am. 
Dec.  482;  Perry,  Tr.  p.  218. 

Possession  of  lana  is  notice  to  all  the 
world,  not  only  of  the  possession  itself,  but 
of  the  right,  title,  and  interest,  whatever  it 
may  be,  of  the  possessor. 

IJhl  V.  May,  6  Neb.  167 ;  Conlee  v.  McDow- 
ell, 15  Neb.  184. 

Even  if  the  appellee  French  had  had  notice 
of  the  delivery  of  the  contract  in  question 
to  the  plaintiif,  with  simply  the  signature  of 
Miller  on  the  back  of  it,  he  still  might  pur- 
chase the  premises  and  rely  upon  defeating 
plaintiff's  title  to  the  premisee. 

Thompson  v.  Morg<ui,  6  Minn.  292 ;  Bloom 
V.  Noggle,  4  Ohio  St  46. 

Irvine,  C,  delivered  the  opinion  of  the 
court : 

D.  C.  Main  held  a  contract  with  the  state 
for  the  purchase  of  the  N.  W.  %  of  sec.  32, 
T.  32  N.,  of  range  3  W.,  in  Knox  county,  said 
land  being  state  educational  land.  He  also 
held  a  number  of  leases  of  other  educational 
land  in  the  vicinity.  In  1892  he  entered  into 
contracts  with  H.  N.  Miller  which  had  for 
their  effect  the  transfer  1o  Miller  of  Main's 
rights  to  the  land,  payment  of  the  considera- 
tion or  a  part  thereof  being  deferred.  The 
contract  first  referred  to,  and  out  of  which 
this  action  arises,  was  assigned  to  Miller  by 
a  separate  instrument.  January  20,  1893, 
Miller  made  his  note  to  the  Bloomfield  State 
Bank  for  $500,  representing  in  part  an  over- 
draft, and  in  part  a  loan  made  at  that  time 
by  the  bank  to  Miller.  At  the  same  time. 
Miller  wrote  his  name  on  the  back  of  the  as- 
signment from  Main  to  himself,  and  deliv- 
ered the  assignment  in  that  condition  to  the 
bank,  intending  thereby  to  have  it  operate  as 
security  for  the  note.  Prior  thereto,  he  had, 
by  formal  written  assig^nments,  transferred 
his  rights  to  the  other  lanas  to  French,  to 
secure  a  debt  he  owed  the  latter.  In  April 
or  May,  1893,  finding  that  he  would  be  una- 
ble to  meet  the  payments  to  Main,  Miller  ne- 
gotiated for  the  sale  of  his  rights  to  Sexton, 
Comstock,  k  Co.  Sexton,  Comstock,  &  Co. 
not  being  prepared,  or  not  desiring  to  make 
immediate  payment  to  Main,  an  arrangement 
was  made  among  Miller,  Main,  French,  and 
Sexton,  Comstock,  A  Co.,  evidenced  by  a  pre- 
liminary memorandum  agreement,  two  formal 
contracts,  and  certain  letters.  No  single 
contract  was  joined  in  by  all  the  parties  to 
the  transaction,  but  the  nature  of  the  ar- 
rangement is  made  plain  by  a  comparison  of 
the  different  documents.  Its  precise  nature 
is  not  material.  Its  general  object  was  to 
procure  contracts  of  purchase,  in  lieu  of  the 
leases,  to  pass  all  rignts  eventually  to  Sex- 
ton, Comstock,  jc  Co.,  and,  to  this  end,  that 
French  should  pay  to  Main  all  moneys  ac- 
cruing to  him  under  his  contracts  with  Mil- 
ler, obtain  the  assigned  contracts  from  Main, 
and  hold  them  until  Sexton,  Comstock,  &  Co. 
should  replay  French  his  advances  to  Miller 
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and  to  Main,  when  h&  should  assign  them 
to  Sexton,  Comsrtock,  &  Co.  Accordingly, 
French  paid  Main  what  was  due  him,  in- 
cluding the  money  due  on  the  contract  first 
mentioned.  Down  to  this  point,  neither 
Main,  French,  nor  Sexton,  Comstock,  &  Co. 
knew  of  the  transactions  between  Miller  and 
the  hank.  Learning  thereof.  Main  refused 
to  transfer  the  contract  with  the  state  to 
French.  The  bank,  on  its  part,  learning;  of 
the  other  transactions,  wrote,  above  Miller's 
signature  on  the  assignment,  an  assignment 
thereof  to  itself.  Then  it  began  this  action 
against  Miller,  Main,  and  French,  alleging 
in  its  petition  the  debt  to  the  bank,  and  that, 
to  secure  the  payment  thereof.  Miller  agreed 
to  assign  the  contract  with  Main;  that  he 
wrote  his  name  on  the  back  tnereof,  and  de- 
livered it  to  the  bank  with  authority  to  fill 
in  above  the  signature  a  formal  assignment. 
It  prayed  a  foreclosure.  Miller  made  de- 
fault. French  answered,  denying  all  the 
material  averments  of  the  petition,  and  al- 
lying that  for  the  purpose  of  securing  title 
and  conveyiner  to  Sexton,  ComstocK,  &  Co.,  in 
accordance  with  his  contract  obligations,  he 
had  bought  the  land  of  Main,  and  paid  him 
therefor,  all  in  ignorance  of  any  claim  by 
plaintiff.  By  way  of  cross  petition,  he 
prayed  that  Main  be  re<juired  to  assign  the 
contract  to  him.  Main,  m  his  answer,  plead- 
ed his  good  faith,  and  offered  to  assign  to 
whomever  the  court  might  determine,  and  to 
refund  to  French  what  he  had  paid,  if  the 
court  should  so  order.  The  findings  were 
against  the  plaintiff,  and  the  court  ordered 
a  conveyance  by  Main  to  French.  Plaintiff 
alone  appeals. 

By  comparing  the  statement  of  facts  with 
the  issues,  it  will  be  seen  that  neither  of  the 
contesting  parties  succeeded  in  establishing 
the  facts  precisely  as  he  pleaded  them.  The 
bank  wholly  failed  to  show  that  it  had  any 
authority  to  write  the  assignment  over  Mil- 
ler's signature,  or  that  the  signature  was 
placed  there  for  such  a  purpose.  Even  if 
there  had  been  such  authority,  the  assign- 
ment was  not  written  until  after  French's 
rights  had  accrued,  in  his  ignorance  of  the 
bank's.  The  bank  therefore  can  claim  noth- 
ing under  the  written  assignment.  On  the 
other  hand,  French  pleaded  only  an  assign- 
ment from  Main.  Main  had  already  as- 
signed to  Miller,  so  that,  under  that  pleading 
French  could  claim  only  a  subrogation  to 
Main's  rights  to  the  unpaid  purchase  money, 
provided  the  bank  had  any  right  derived 
from  Miller,  although,  under  tne  evidence, 
French  or  Sexton,  Comstock,  &  Co.,  whom  he 
reprepented,  was  sho\vn  to  have  acquired 
Miller's  rights  also.  If  the  bank  obtained 
no  right,  then  it  cannot  complain  of  the  de- 
cree between  the  other  parties.  If  it  did  ob- 
tain any  right  from  Miller,  then  the  decree 
must,  at  least,  be  modified.  The  proof  show- 
ing that  the  written  assignment  to  the  bank 
was  unavailing,  but  also  showing  that  the 
contract  between  Main  and  Miller  was  by  the 
latter  deposited  with  the  bank  with  tne  clear 
intention  on  the  part  of  both  that  it  should 
stand  as  security  for  a  debt  in  part  then  con- 
tracted, we  have  thus  distinctly  presented 
for  the  first  time  in  this  state  the  question 
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whether  the  doctrine  of  an  equitable  mort- 
gage by  a  deposit  of  title  deeds  is  sound. 

It  is  unnecessary  to  review  the  English 
cases.  When  the  doctrine  was  there  first 
announced,  it  provoked  much  opposition,  be- 
ing justly  considered  a  further  invasion  of 
the  statute  of  frauds.  Lord  Eldon  expressed 
his  emphatic  disapproval  of  it,  but  consid- 
ered the  rule  too  well  fixed  in  his  time  to 
justify  its  overthrow.  It  must  therefore  be 
accepted  as  the  establianed  doctrine  of  the 
English  courts,  and  as  a  part  of  the  law  of 
England.  The  common  law  is  not  with  us 
an  estate  by  inheritance,  but  one  by  pur- 
chase. It  is  here  in  force  by  virtue  of  stat- 
ute, which  provides:  "So  much  of  the  com- 
mon law  of  England  as  is  applicable  and  not 
inconsistent  with  the  Constitution  of  the 
United  States,  with  the  organic  law  of  this 
territory,  or  with  any  law  passed  or  to  be 
passed  by  the  legislature  of  this  territory.  Is 
adopted,  and  declared  to  be  law  within  said 
territory."  Comp.  Stat.  chap.  15,  §  1.  No 
one  would  assert  that  the  phrase  "common 
law"  was  there  used  in  contradistinction  to 
the  rules  of  equity.  It  undoubtedly  includes 
the  law  derived  from  the  English  court  of 
chancery.  On  the  other  hand,  it  was  not  the 
whole  body  of  the  English  law  which  was 
adopted,  but  only  so  much  thereof  as  is  ap- 
plicable (to  the  nature  of  our  institutions), 
and  is  not  inconsistent  with  the  Constitu- 
tions or  statutes,  past  or  future.  There  ia 
certainly  nothing  in  the  Constitution  which 
conflicts  with  the  doctrine  of  parol  mort- 
gages, but  when  we  examine  the  statutes  the 
question  assumes  a  different  aspect.  We 
have  a  statute  of  frauds  in  the  main  follow- 
in(r  the  outline  of  the  famous  statute  of  29 
Car.  II.  chap.  3.  By  this,  "no  estate  or  in- 
terest in  lands  other  than  leases  for  a  term 
not  exceeding  one  year,  nor  any  trust  or 
power  over  or  concerning  lands,  or  in  any 
manner  relating  thereto,  shall  hereafter  be 
created,  granted,  assigned,  or  surrendered  or 
declared,  unless  by  act  or  operation  of  law, 
or  by  a  deed  or  conveyance  in  writing,  sub- 
scribed by  the  party  creating,  granting,  as- 
signing, surrendering,  or  declaring  the 
same."  Comp.  Stat.  chap.  32,  5  3.  By  5 
4  of  the  same  chapter,  §  3  shall  not  be  con- 
strued "to  prevent  any  trust  from  arising  or 
being  extinguished  by  implication  or  opera- 
tion of  law."  By  §  5,  every  contract  for  the 
sale  of  lands  or  any  interest  in  lands  shall  be 
void,  unless  the  contract  or  some  note  or 
memorandum  be  in  writing,  and  signed  by 
the  party  by  whom  the  sale  is  made.  By  § 
22,  the  term  "estate  and  interest  in  lands" 
shall  be  construed  to  embrace  every  estate 
and  interest,  freehold  and  chattel,  legal  and 
equitable,  present  and  future,  vestea  and  con- 
tingent. The  language  of  these  sections  is 
so  clear  that  it  would  be  immediately  con- 
clusive against  the  theory  of  parol  liens  were 
it  not  for  the  fact  that  much  of  tne  language 
is  taken  from  the  English  statute,  which,  in 
spite  of  its  plain  provisions,  the  English 
courts  straightway  set  themselves  to  evade 
and  fritter  away,  by  a  process  of  miscon- 
struction as  systematic  as  it  was  ingenious. 
For  years  the  mischief  of  that  policy  has 
been  realized,  and  the  danger  of  further  pur- 
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fiuioff  it  has  been  by  most  courts  carefully 
avoiaed.  The  spirit  of  the  statute  should 
certainly  be  preserved  so  far  aa  possible. 
Its  purpose  and  policy,  no  doubt,  is  to  pre- 
vent the  creation  or  transfer  of  estates  in  or 
liens  upon  lands,  except  by  writing,  definite 
and  complete  in  its  terms.  To  enforce  a 
mortgage  created  by  the  mere  deposit  of  title 
deeds  is  in  the  plainest  violation  of  such  pur- 
pose and  policy.  It  directly  offends  the  very 
letter  of  the  law. 

Again,  in  this  state  we  have  created  by 
statute  a  system  whereby  conveyances,  in- 
cluding mortgages,  must  be  registered  in  a 
public  office.  The  purpose  of  this  system  is 
to  afford  security  to  titles  by  a  public  record 
which  parties  dealing  with  land  may,  and  for 
their  own  protection  must,  examine,  and  on 
which  they  may  rely.  Secret  transfers  and 
liens  are  sought  thereby  to  be  prevented. 
A  mortgage  by  deposit  of  title  deeds  tends 
to  defeat  this  purpose.  The  recording  acts 
have  another  bearing  on  the  question.  In 
England  title  deeds  followed  the  land.  The 
evidence  of  title  lay,  not  only  in  the  delivery 
of  a  deed,  but  in  its  continued  possession  by 
the  grantee.  When,  therefore,  the  owner 
parted  with  his  muniments  of  title,  he  parted 
with  the  means  of  disposing  of  the  land. 
When  the  deposit  was  by  way  of  pledge,  the 

Sledgee,  by  nis  manual  possession  of  the 
eeds,  had  the  effective  power  to  prevent  an 
untoward  disposition  of  the  land,  either  such 
as  would  defraud  him,  or  such  as  would  de- 
fraud others  ignorant  of  his  rights.  But, 
under  our  system,  it  is  not  usual  to  consult 
or  even  to  inquire  about  the  original  convey- 
ances. They  have  performed  their  "chief  of- 
fice when  they  have  been  recorded.  Thence- 
forth the  records  become  the  practical  evi- 
dence of  title.  By  deposit  of  the  deeds,  the 
pledgee  does  not  obtain  that  effective  control 
over  the  thing  pledged  which  is  essential  to 
such  a  security  when  not  evidenced  by  writ- 
ing, whether  that  thing  be  real  or  personal. 
For  the  reasons  above  stated,  this  court 
has  held  that  the  vendor  of  land,  who  de- 
livers to  his  vendee  a  deed  absolute,  does 
not  retain  a  lien  thereon  for  the  unpaid  pur- 
chase money.  Edminster  v.  Higgins,  6  Neb. 
265;  Anslcy  v.  Pasahro,  22  Neb.  662.  In 
Folsom  V.  McCayue^  29  Neb.  124,  Judge  Nor- 
val,  speaking  of  an  assignment  of  a  land  con- 
tract where  the  place  for  the  vendee's  name 
was  left  blank,  said:  "To  make  a  valid  as- 
signment of  these  contracts,  it  was  as  neces- 
sary to  have  an  assignee  as  it  was  the  signa- 
ture of  the  assignor.  Until  someone's  name 
was  filled  in  these  blanks  as  assignee  the 
appellees  appeared  to  be,  and  were,  the  real 
owners.  .  .  .  These  assignments  of  the 
contracts  in  blank  were  in  violation  of  the 
statute  of  frauds,  and  void.*'  While  none  of 
these  cases  are  decisive  of  that  before  us, 
they  all  recognize  the  principles  already 
stated.  We  would,  in  the  absence  of  au- 
thority elsewhere,  say  without  hesitation 
that  the  doctrine  of  equitable  mortgages  by 
tue  deposit  of  title  deeds,  although  a  part  of 
the  law  of  England,  is  not  here  applicable,  is 
contrary  to  our  statutes,  and  was  therefore 
not  adopted  by  the  legislature  of  the  terri- 
tory. This  oondusion  is  re-enforced  by  an 
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examination  of  the  decisions  in  other  states, 
where  by  custom  or  by  statute  the  common 
law  has  been  acquired.  For  some  or  all  of 
the  reasons  suggested,  the  doctrine  has  been 
repudiated  in  the  following  cases:  Probas- 
CO  V.  Johnson,  2  Disney  (Ohio)  06;  Lehtnan 
V.  Collins,  69  Ala.  127;  Bower  v.  Oyster,  3 
Penr.  &  W.  239;  Shitz  y.  Dielfenhach,  3  Pa. 
St.  233 ;  Vanmeter  v.  McB'addin,  8  B.  Mon. 
435;  Bicknell  v.  Bicknell,  31  Vt.  498;  Meador 
V.  Meador,  3  Heifik.  562;  Gothard  v.  Flynn, 
25  Miss.  58. 

While  the  courts  of  many  states  have  to 
some  extent  intimated  an  adherence  to  the 
English  rule,  it  has  always  been  on  a  citation 
of  the  English  cases,  without  any  discussion 
on  principle  of  the  objections  to  the  enforce- 
ment of  that  rule  in  this  country.  More- 
over, these  cases  are  by  no  means  so  formid- 
able as  their  bare  citation  in  digests  and  text- 
books would- indicate.  New  York  invariably 
leads  the  list  of  states  in  these  compilations, 
and  the  first  case  cited  is  Jacicaon,  WCrea,  v. 
Dunlap,  1  Johns.  Cas.  114,  1  Am.  Dec.  100. 
Th^re  land  had  been  sold.  The  deed  had  not 
been  delivered,  but  was  retained  by  the 
grantor  as  security  for  the  purchase  money. 
Four  judges  held  that  there  had  been  no  de- 
livery, and  that  title  had  never  passed. 
Kent  alone  thou^^ht  that  title  had  passed, 
but  that  an  equitable  mortgage  had  been 
created.  He  does  not  discuss  the  question, 
and  his  opinion  was  a  dissent;  but  the  case 
is  cited  as  upholding  the  English  rule. 
Jackson,  Lowell,  v.  Parkkurst,  4  Wend.  369, 
merely  holds  that  an  equitable  mortgage  is 
not  available  as  a  defense  in  ejectment.  The 
validity  of  such  a  mortgage  for  other  pur- 
poses was  not  involved  in  the  case.  Rock- 
well V.  Hobby,  2  Sandf.  Ch.  10,  was  a  case 
where  a  son  had  paid  his  mother's  mortgage, 
and  retained  an  unrecorded  deed  to  her. 
It  was  there  held  that  the  retention  of  the 
deed  made  an  equitable  mortgage,  but  the 
case  loses  force  from  the  further  holding 
that,  independently  of  the  deed,  uie  son  was 
subrogated  to  the  rights  of  the  mortgagee 
whom  he  had  paid.  Chase  v.  Peck,  21  N.  Y. 
581,  was  a  case  of  a  deed  absolute.  The  re- 
marks about  deposits  of  title  deeds  were  ob- 
iter. In  New  Jersey  a  very  peculiar  thing 
has  occurred.  Oriffin  v.  Qrifjin,  1 8  N.  J.  Eq. 
104,  was  a  bill  to  compel  the  defendant  to  sur- 
render to  plaintiff  deeds  to  plaintiff's  ances- 
tor of  land  in  New  York.  It  appeared  that 
they  had  been  deposited  as  security.  The 
court,  citing  the  New  York  cases  we  have 
mentioned,  took  them  as  indicating  that  such 
a  deposit  operated  in  New  York  as  a  mort- 
gage, and  tnerefore  very  properly  refused  to 
decree  their  surrender,  without  any  refer- 
ence to  the  New  Jersey  law  on  the  subject. 
But  in  Qale  v.  Morris,  29  N.  J.  Eq.  222.  the 
court  announced  the  English  rule  as  in  force 
in  New  Jersey,  and  cited  Oriffin  v.  Oriffin, 
and  also  Bretoer  v.  Marshall,  19  N.  J.  Eq. 
637,  97  Am.  Dec.  679,  a  case  where  the  doc- 
trine was  not  involved,  but  mentioned  by 
way  of  remote  illustration  of  a  general  equit- 
able principle.  Moreover,  even  Oale  v.  Ifor- 
ris  did  not  require  a  decision  of  the  question. 
That  was  a  suit  to  reform  a  mortgage  on  a 
life  estate,  so  as  to  embrace  the  fee.    Th« 
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mistake  as  between  the  parties  was  admitted, 
and  the  issue  was  wnether  a  subeequent 
mortgagee  was  charged  with  notice,  so  that 
the  refonnation  could  cut  him  out  as  to  the 
reversion.  Hackett  v.  Reynolds,  4  R.  I.  512, 
enforces  such  a  mortgage  in  a  hard  case, 
with  the  preliminary  observation  that  the 
fraudulent  design  of  the  debtors  was  so 
transparent  "that  a  court  of  equity  would 
be  disposed  to  find  or  to  make  a  way  to 
thwart  them."  From  a  pjeculiarly  apologet- 
ic tone  in  the  opinion  it  is  evident  that  the 
court  realized  that  it  was  making  a  way. 
Hutzler  Bros.  v.  Phillips,  26  S.  C.  136,  often 
cited  as  sustaining  the  rule,  holds  distinctly 
that  the  case  was  not  within  it.  There  was 
a  dissent  to  the  intimation  that  the  rule 
might  be  in  force. 

The  following  cases,  frequently  cited,  will 
be  found  on  investigation  to  involve  no  such 
question,  and  the  remarks  of  the  judges  on 
the  subject  either  to  be  ohiter  or  made  for 
the  purpose  of  excluding  the  question  from 
the  case:  Mowry  v.  Wood,  12  Wis.  414; 
Jarvis  v.  Butcher,  16  Wis.  308;  Ahhott  v. 
Qodfroy,  1  Mich.  179;  Peckham  v.  Haddock, 
36  111.  38 ;  Roberts  v.  Richards,  36  111.  339 ; 
Carpenter  v.  Black  Hawk  Gold  Min,  Co.  65 
N.  Y.  43;  Hall  v.  McDuff,  24  Me.  311; 
Wright  v.  Troutman,  81  111.  374.  Williams 
▼.  Stratton,  10  Smedes  &  M.  418,  says: 
"Such  a  mortgage  is  in  direct  opposition  to 
the  statute  of  frauds,  in  regard  to  which  we 
have  said  that  we  will  create  no  exceptions 
not  found  in  the  statute."  Mandeville  v. 
Welch,  5  Wheat.  277,  5  L.  ed.  87,  does  not 
sustain  the  doctrine.  Judge  Story  merely 
says  in  that  case:  "It  may  be  admitted 
that  according  to  the  course  of  the  authori- 
ties in  England,  ana  as  applicable  to  the 
state  of  land  titles  there,"  a  deposit  of 
title  deeds  creates  a  mortgage.  Whatever 
inference  might  be  drawn  from  that  lan- 
guage as  to  the  position  of  the  Supreme 
Ck>urt  of  the  United  States  is  dispelled  by  the 
emphatic  words  of  Justice  Campbell  in  Will- 
iams  V.  Hill,  19  How.  246,  15  L.  ed.  570: 
**Nor  can  the  real  property  conveyed  in  the 
deed  be  retained  as  a  security  for  advances, 
or  debts  subsequently  made,  on  the  strength 
of  a  parol  engagement."  Thecaseof  Ftrat  iVaf. 
Bank  ▼.  Caldwell,  4  Dill.  314,  is  entiUed  to 
more  than  passing  consideration,  not  only 
from  the  eminent  ability  of  the  judge  who  de- 
cided it,  but  as  beinff  a  case  from  this  Feder- 
al district,  and  to  which  the  law  of  Nebraska 
was  applicable.  There  certain  railroad  cou- 
pons were  held  as  a  pledge.  They  were  ex- 
changeable for  land,  and,  by  arrangement  of 
the  debtor  and  creditor,  they  were  exchanged, 
land  contracts  being  issued  in  the  name  of 
tne  debtor,  but  delivered  to  the  creditor. 
The  court  held  that  the  pledgee  had  a  lien 
fluperior  to  that  of  a  judgment  creditor. 
Judge  Dillon,  however,  declined  to  pass  on 
the  question  whether  a  lien  oould  be  created 
by  the  mere  deposit  of  title  deeds.  The  fact 
that  there  they  stood  in  lieu  ot  coupons  held 
in  perfect  pledge  was  the  controlling  fact  in 
his  mind.  Giving,  however,  due  weight  to 
his  apparent  opinion  in  favor  of  the  English 
rule,  we  do  not  feel  that  we  can  adopt  it  in 
the  face  of  what  seems  to  us  the  overwhelm- 
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ing  reason  and  weight  of  authority  against 
it. 

The  plaintiff  argues  that,  so  far  as  the  rea- 
sons urged  for  denying  the  lien  are  founded 
on  the  statute  of  frauds,  they  are  of  no  force 
because  our  statute  excepts  from  its  opera- 
tion estates  arising  by  act  or  operation  of 
law.  This  phrase  occurs  twice  in  the  stat- 
ute,—once  in  §  3,  already  quoted,  and  again 
in  §  4,  with  reference  to  trusts.  Comp.  Stat, 
chap.  32.  The  phrase  is  twice  found  in  the 
statute  of  29  Car.  II.  chap.  3,  and  in  the 
same  connection, — ^in  §  3  in  very  similar 
words  to  our  §  3;  in  §  8  with  regard  to 
trusts.  Section  8  of  the  English  statute  ex- 
cepts trusts  arising  by  implication  or  con- 
struction of  law,  and  extinguishments  or 
transfers  by  act  or  operation  of  law;  while 
our  §  4  excepts  trusts  arising  or  extinguished 
by  implication  or  operation  of  law.  It  is 
manifest,  from  the  closeness  ot  context,  that 
the  phrase  was  used  in  our  statute  in  the 
English  sense.  We  have  not  found  any  ex- 
act definition  thereof.  Chancellor  Kent,  in 
Simonds  v.  Catlin,  Coleman  &  C.  Cas.  346, 
said:  "These  words  are  strictly  technical, 
and  refer  to  certain  definite  estates,  such  as 
those  by  the  curtesy  and  dower,  or  those 
created  by  remittitur."  In  Bouvier's  Law 
Dictionary  it  is  said  that  the  term  indicates 
the  manner  in  which  a  party  acquires  rights 
without  any  act  of  his  own.  There  can  be 
no  doubt  that  Parliament  intended  no  more 
than  these  statements  imply,  at  least  in  the 
3d  section  of  the  statute.  In  the  8th  section 
trusts  were  involved,  and  the  object  of  the 
exception  seems  to  have  been  to  avoid  the 
destruction  of  the  ingenious  method  of  con- 
veyancing derived  from  the  doctrine  of 
trusts,  and  the  construction  which  had  been 
placed  on  the  statute  of  uses,  and  to  preserve 
resulting  and  constructive  trusts.  What- 
ever may  have  been  the  precise  idea  in  the 
legislative  mind,  it  is  clear  that  the  excep- 
tion was  not  meant  to  give  effect  to  contracts 
which  the  parties  had  fliiled  to  express  in  the 
form  required  by  the  statute.  Such  an  in- 
terpretation would  render  the  exception 
wholly  destructive  of  the  statute;  yet  it  re- 
quires that  interpretation  to  bring  this  case 
within  the  exception.  The  lien  here  arises, 
if  at  all,  solely  from  the  contract  of  the  par- 
ties. It  is  not  a  result  flowing  by  law  inde- 
?iendent  of  their  contract,  or  even  derivative 
rom  any  valid  contract  which  they  made. 

Finally,  it  is  insisted  that  a  court  of  equi- 
ty will  enforce  the  lien  as  the  result  of  an  im- 
perfect attempt  to  create  a  legal  mortgage. 
Certain  California  cases  are  cited  in  support 
of  the  argument.  The  power  of  equity  is  fre- 
quently asserted  to  reform  instruments,  and 
to  compel  their  execution  under  certain  cir- 
cumstances. But  neither  the  petition  nor 
the  evidence  presents  a  case  for  the  reforma- 
tion of  an  instrument  or  the  specific  perform- 
ance of  a  contract.  There  is  not  made  out, 
as  suggested,  a  case  for  the  specific  perform- 
ance of  an  oral  contract  on  the  ground  of 
part  performance.  The  plaintiff  has  not  al- 
tered its  position  except  by  paying  the  con- 
sideration, and  that  alone  is  not  such  a  part 
performance  as  will  take  a  case  out  of  the 
statute  of  frauds.      Moreover,  there  was  no 
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ooiitract  to  specifically  enforce.  Miller  did 
not  promise  to  execute  a  mortgage.  He  in- 
dorsed the  contract,  and  delivered  it,  which 
was  all  that  his  contract  contemplated. 
Nothing  more  could   be   required,  at   least 


where  the  rights  of  third  persons  have  in- 
tervened. In  no  way  can  the  bank  be  given 
any  relief  except  by  giving  effect  to  a  trans- 
action which  the  law  has  denounced  as  void. 
Affirmed. 


INDIANA  SUPREME  COURT. 


Sarali  E.  PUQH  et  at,,  AppU^ 

V. 

David  F.  HIGHLEY  et  ak 


( 


.Ind. 


) 


A  |iidirm«nt  creditor  -wrfkOf  In  sood 
faith,  buys  land  at  a  proper  execution  sale, 
on  his  own  valid  Judgment,  does  not  take  the 
land  subject  to  prior  secret  equities. 

(March  9,  1890.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Superior  Court  for  Grant  County 
in  favor  of  plaintiffs  in  a  suit  brought  to  en- 
force a  vendor's  lien  upon  certain  real  estate. 
Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Moon  A  Wolf,  for  appellants: 

A  vendor's  lien  may  be  enforcea  against 
the  vendee  or  a  purchaser  from^the  vendee 
with  notice. 

Deihler  v.  Bartoick,  4  Blackf.  339;  Pierce 
V.  Gates,  7  Blackf.  162;  McCa/rty  v.  Pruett, 
4  Ind.  226;  Merriti  v.  Wells,  18  Ind.  171; 
Boling  v.  Howell,  93  Ind.  329. 

The  recording    act   protects    "any   subse- 

?[uent  purchaser  ...  in  good  faith  and 
or  a  valuable  consideration." 

Rev.  Stat.  1894,  §  3350;  Wert  v.  Naylor, 
93  Ind.  431. 

The  burden  is  on  a  vendor,  in  a  suit 
against  a  subsequent  purchaser,  to  allege 
and  prove  facts  which  disclose  that  the 
grantee  is  not  a  bona  fide  purchaser. 

McCarty  v.  Pruett,  4  Ind.  226;  Oaar  v. 
Millikan,  68  Ind.  208;  Johns  v.  Setoell,  33 
Ind.  1. 

The  presumption  always  is,  in  the  absence 
of  allegations  to  the  contrary,  that  a  pur- 
chaser of  real  estate  is  a  bona  fide  purchaser. 

Rooker  v.  Rookery  75  Ind.  571;  Craig  v. 
Major,  139  Ind.  624;  Anthony  v.  Wheeler, 
130  111.  12S;  Meek  v.  Skeen,  23  U.  S.  App. 
232,  60  Fed.  Rep.  322,  8  C.  C.  A.  641 ;  Oratz 
V.  Land  <C-  River  Improv.  Co.  63  U.  S.  App. 
499,  82  Fed.  Rep.  381,  27  C.  C.  A.  306,  40  L. 
R.  A.  393. 

Appellant's  rights  were  fixed  by  the  sale. 

Cathertoood  v.  Watson,  65  Ind.  581 ;  Rook- 
er V.  Rooker,  75  Ind.  571;  Moss  v.  Jenkins, 
140  Ind.  589;  Maroney  v.  Boyle,  141  N.  Y. 
462:  Riley  v.  Martinelli,  97  Cal.  575,  21  L. 
R.  A.  33. 

Under  our  present  law  a  bidder  at  sheriff's 
sale  does  not  await  the  execution  of  a  deed 
to  become  a  purchaser. 

Rev.  Stat.  1894,  §  778;  Heck  v.  Fink,  85 
Ind.  6. 

Note. — As  to  claim  of  purchaser  at  judicial 
sale    to  be  a    bona  flde    purchaser,  see  note  to 
Riley  ▼.  Martinelli  (Cal.)  21  L.  R.  A.  33. 
44  L.  P.  A. 


A  distinction  must  all  the  time  be  kept 
in  mind  between  a  mere  judgment  lien  hold- 
er who,  according  to  the  weight  of  authority, 
ia  not  protected  againat  liens  of  which  he  had 
no  notice  when  he  took  his  judgment,  and 
one  who  has  become  a  purchaser  at  a  sher- 
iff's sale  of  his  debtor's  property. 

A  third  person  buying  at  sheriff's  sale  will 
be  protected  against  secret  liens  and  equities. 

Before  the  purcha<se  the  judgment  creditor 
has  or  may  have  a  lien  on  all  of  his  debtor's 
property.  The  moment  he  purchases  at  his 
own  sheriff's  sale,  he  loses  his  lien  on  ail  the 
debtor's  property  except  only  that  portion 
which  he  purchases.  If  his  title  or  lien  on 
that  fails,  he  loses  hia  judgment  which  he 
has  satisfied  as  well  as  the  amount  he  has 
had  to  pay  in  cash  for  costs,  unless  he  can 
bring  himself  within  Rev.  Stat.  1894,  §  777. 

Had  Mrs.  Pugh  taken  a  deed  from  the 
owner  of  the  land  who  was  her  debtor,  in 
payment  of  her  debt,  and  for  no  other  con- 
sideration, she  would  have  been  protected. 

Adams  v.  Vanderheck,  148  Ind.  92;  Peo- 
ple's 8av.  Bank  v.  Bates,  120  U.  S.  556,  21 
L.  ed.  754;  Frankli/n  8av.  Bank  v.  Taylor, 
9  U,  S.  App.  406,  63  Fed.  Rep.  854,  4  C.  C. 
A.  65;  Morse  v.  Cohannet  Bank,  3  Story, 
389;  McMahan  v.  Morrison,  16  Ind.  172,  79 
Am.  Dec.  418;  Dillon  v.  Dome,  19  Ind.  203; 
Aiken  v.  Bruen,  21  Ind.  137 ;  Brannon  v. 
May,  42  Ind.  92;  Boling  v.  Howell,  93  Ind. 
329 ;  Work  v.  Brayton,  6  Ind.  396 ;  OUchrisi 
V.  Oough,  63  Ind.  576,  30  Am.  Rep.  250. 

Why  should  not  the  rule  that  a  precedent 
debt  constitutes  a  valuable  consideration  for 
a  conveyance  apply  to  a  purchase  at  sheriff's 
sale  to  satisfy  such  debt 7 

Orth  V.  Jennings,  8  Blackf.  426 ;  Milner  v. 
Hyland,  77  Ind.  458;  2  White  A  T.  Lead. 
Gas.  in  Eq.  pt.  1,  p.  93. 

The  law  requires  the  judgment  creditor, 
in  order  to  preserve  his  rights,  to  bid  all  the 
property  is  worth. 

Hervey  v.  Krost,  116  Ind.  268;  Horn  v. 
Indianapolis  Nat.  Bank,  125  Ind.  381,  9  L. 
R.  A.  076^  Anderson  v.  Anderson,  129  Ind. 
573. 

If  the  title  to  be  acquired  is  uncertain,  bid- 
ders will  be  discouraged. 

Horn  V.  Indianapolis  Nat.  Bank,  125  Ind. 
381,  9  L.  R.  A.  676. 

The  question  presented  in  this  case  is 
passed  upon  in  Cathertoood  v.  Watson,  65 
Ind.  576;  Rooker  v.  Rooker,  76  Ind.  671. 

The  purchaser  at  a  sale  under  execution 
would  possess  the  same  rights  as  a  purchas- 
er of  the  execution  defendant. 

Orth  V.  Jennings,  8  Blackf.  420. 

Doe,  Hosier,  v.  Hall,  2  Ind.  656,  54  Am. 
Dec.  460.  decides  that  a  bona  fide  purchaser 
at  sheriff's  sale  takes  tJie  land  as  againat  a 
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prior  unrecorded  deed  of  wliich  lie  had  no 
notice. 

Gilford  y.  Bennett,  75  Ind.  628;  MoMO- 
Jan  y.  Hadley,  78  Ind.  600;  SUU  y.  Lawson, 
133  Ind.  137.  • 

It  is  said  in  many  cases  in  other  states 
that  a  purchaser  at  a  judicial  sale  may  be  a 
bona  Hae  purchaser. 

Ohio  L.  Ins.  Co.  y.  Ledyard,  8  Ala.  866; 
EUis  y.  Smith,  10  6a.  263;  Roberta  y. 
Bourne,  23  Me.  185,  30  Am.  Dec.  614;  Jack- 
eon^  Lansing,  y.  Chamberlain,  8  Wend.  620; 
Morrison  y.  Funk,  23  Pa.  421;  Hetgel  y. 
Barber,  60  N.  Y.  1 ;  Maroney  y.  Boyle,  141 
N.  Y.  462;  Oraff  y.  Louis,  71  Fed.  Rep.  601. 

The  yery  fact  that  a  court  of  equity  will 
limit  the  lien  proceeds  upon  the  assumption 
that,  if  the  land  is  sold  to  a  bona  fide  pur- 
chaser, the  exisrting  equities  cannot  be  en- 
forced against  such  purchaser. 

Milner  y.  Hyland,  77  Ind.  468. 

In  Vitito  y.  Hamilton,  86  Ind.  137,  the 
court  reiterates  the  rule  that  an  execution 
plaintiff  who  purchases  at  his  own  sale  is  a 
bona  fide  purcnaser. 

Pierce  v.  Spear,  04  Ind.  127. 

The  recording  acts  giye  to  a  bona  fide  pur- 
chaser at  his  own  execution  sale  the  same 
{>rotection  that  is  accorded  by  the  registry 
aws  to  any  other  purchaser  in  good  tkiUi. 

Bayley  y.  Oreenleaf,  7  Wheat.  46,  6  L.  ed. 
303;  Ifexoman  y.  Davis,  24  Fed.  Rep.  600; 
Tennant  y.  Watson,  68  Ark.  262 ;  Hunter  y. 
Watson,  12  Cal.  363,  73  Am.  Dec.  543 ;  Poor- 
man  y.  Wallace,  76  Cal.  652;  Riley  y.  Mar- 
tinelli,  07  Cal.  676,  21  L.  R.  A.  33;  Hallo- 
way  y.  Platner,  20  Iowa,  121,  80  Am.  Dec. 
617;  Butterfield  v.  Walsh,  21  Iowa,  00,  80 
Am.  Dec.  657;  Walker  y.  Elston,  21  Iowa, 
620;  Butterfield  y.  Walsh,  36  Iowa,  534; 
Ettenheimer  y.  Northgraves,  75  Iowa,  28; 
Parker  y.  Prescott,  87  Me.  444;  Woodward 
V.  Sartwell,  120  Mass.  210;  Luton  v.  Sharp, 
04  Mich.  202;  French  v.  DeBow,  38  Mich. 
708;  Davis  v.  Ownshy,  14  Mo.  170.  55  Am. 
Dec.  105;  Adams  y.  Buchanan,  40  Mo.  64; 
Chandler  y.  Bailey,  80  Mo.  641;  Parks  v. 
Peoples  Bank,  07  Mo.  130;  Hope  v.  Blair, 
105  Mo.  86;  Gondii  y:  WiUon,  36  N.  J.  Eq. 
370 ;  Voorhis  y.  Westervelt,  43  N.  J.  Eq.  644 ; 
Hackensack  Sav.  Bank  v.  Morse,  46  N.  J. 
Eq.  161 ;  Wood  v.  Chapin,  13  N.  Y.  500,  67 
Am.  Dec.  62;  Wood  v.  Morehouse,  45  N.  Y. 
368;  Stemberger  v.  Ragland,  57  Ohio  St. 
148;  Paine  v.  Moorelwnd,  15  Ohio,  435,  46 
Am.  Dec.  685 ;  Meek  v.  Skeen,  23  U.  S.  App. 
232,  60  Fed.  Rep.  322,  8  C.  C.  A.  641 ;  Rey- 
nolds y.  Haskins,  68  Vt.  426. 

VVhere  a  judgment  defendant  who  is  a 
resident  householder  is  the  owner  of  less 
property  than  is  exempt  from  execution  a 
jttd^ent  against  him  does  not  become  a  lien 
against  his  real  estate. 

Dumbould  y.  Rowley,  113  Ind.  353;  Ray 
y.  Yamell,  118  Ind.  112;  King  y.  Easton,  135 
Ind.  353;  Barnard  v.  Broum,  112  Ind.  53; 
Citizens*  State  Bank  y.  Harris,  140  Ind.  208. 

But  where  the  owner  or  his  grantee  per- 
mits the  land  to  be  sold  at  sheriff's  sale  upon 
such  judgment,  the  sale  will  convejjr  title,  if 
there  is  no  redemption;  and  it  will  not  be 
set  aside  where  there  has  been  no  claim  to 
exemption  made  before  the  sale. 
41  L.  R.  A. 


Moss  y.  Jenkins,  146  Ind.  680. 

The  facrt  that  the  bid  of  appellanit  Push 
was  credited  upon  her  judgment,  except  me 
costs  which  she  paid  in  cash,  does  not  place 
her  in  any  different  position  from  that  which 
she  would  occupy  if  she  had  paid  her  bid  in 
cash. 

Robertson  y.  VanCleave,  120  Ind.  217  16 
L.  R.  A.  68;  Burton  v.  Ferguson,  60  Ind. 
486;  Classen  y.  Whitney,  30  Minn.  50;  Boos 
y.  Morgan,  130  Ind.  305;  Boots  y.  Ristine, 
146  Ind.  76. 

The  appellees,  seeking  the  aid  of  a  court 
of  equity  to  enforce  a  yendor's  lien, — a  crea- 
ture of  courts  of  equity, — ^must  show  that  its 
enforcement  is  not  inequitable  to  appellant. 

Richards  y.  Maokall,  124  U.  S.  183,  31  L. 
ed.  306 ;  Willard  y.  Wood,  164  U.  S.  602,  41 
L.  ed.  531 ;  Penn  Mut.  L.  Tns.  Co.  y.  Austin, 
168  U.  S.  685,  42  L.  ed.  626. 

The  fact  that  no  mortgage  was  taken  for 
the  unpaid  purchase  money  and  put  upon 
record  is  itself  a  badge  of  fraud. 

Hutchinson  y.  First  Nat.  Bank,  133  Ind. 
271. 

When  it  appeared  from  the  eyidence  that 
the  lien  was  concealed  for  the  express  pur- 
pose of  giying  Clayborn  H.  High  ley  a  ficti- 
tious cr^it,  the  proof  of  fraud  became  con- 
clusive. 

Blennerhassett  y.  Sherman,  105  U.  S.  100, 

26  L.  ed.  1080;  Dobson  y.  Snider,  70  Fed. 
Rep.  10;  Montgomery  v.  Phillips,  63  N.  J. 
Eq.  203;  Jewett  v.  Sundback,  5  S.  D.  Ill; 
Ooll  d  F.  Co.  y.  Miller,  87  Iowa,  426;  Snouf- 
fer  y.  Kinley,  06  Iowa,  102;  Steele  v.  Coon, 

27  Neb.  586;  Fetters  v.  Duvernois,  73  Midi. 
481;  Stock-Orowers*  Bank  v.  Newton,  13 
Colo.  245;  Lehman  v.  Van  Winkle,  02  Ala. 
443 ;  State  Sav.  Bank  v.  Buck,  123  Mo.  148 : 
Central  Nat.  Bank  v.  Doran,  100  Mo.  40. 

The  acceptance  of  a  note  negotiable  by  the 
law  merchant  is  prima  facie  a  payment  of 
the  debt  and  a  waiver  of  any  vendor's  lien. 

Davis  d  R.  Bldg.  d  Mfg.  Co.  y.  Vice,  15 
Ind.  App.  117;  Sutton  v.  Baldwin,  146  Ind. 
361;  Teal  y.  Spangler,  72  Ind.  380;  Smith 
y.  Bettger,  68  Ind.  254,  34  Am.  Rep.  256. 

Messrs.  R.  T.  St.  Jolm  and  W.  H. 
Charles,  for  appellees: 

This  court  has  in  effect  overruled  the  doc- 
trine that  the  judgment  creditor  who  pur- 
chases under  his  own  judgment  is  a  bona 
fide  purchaser  as  against  an  existing  vend- 
or's lien. 

Shirk  v.  Thomas,  121  Ind.  147 ;  White  v. 
Wilson,  6  Blackf.  448,  30  Am.  Dec.  437; 
Olidewell  v.  Spaugh,  26  Ind.  310;  Taylor  v. 
Duesterberg,  100  Ind.  165;  Foltz  v.  Wert, 
103  Ind.  404;  Dickerson  v.  Tillinghast,  4 
Paige,  215,  25  Am.  Dec.  528;  Boling  v. 
Howell,  03  Ind.  320;  Petry  y.  Ambrosher, 
100  Ind.  610;  First  Nat.  Bank  v.  Connecti- 
cut Mut.  L.  Ins.  Co.  120  Ind.  241. 

A  precedent  debt  is  a  sufficient  considera- 
tion for  a  mortgage,  but  such  mortgage  will 
be  subject  to  the  vendor's  lien. 

Oliver  v.  Piatt,  3  How.  333,  11  L.  ed.  622. 

One  who  has  acquired  his  title  by  quit- 
claim deed  cannot  be  regarded  as  a  pur- 
chaser without  notice. 

May  V.  LeCla4re,  11  Wall.  217,  20  L.  ed. 
50;  Villa  V.  RodriQuez,  12  Wall.  323,  20  L. 
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ed.  406;  Baker  v.  Humphrey,  101  U.  S.  494, 
25  L.  ed.  1065. 

One  who  takes  preoiiseg  purchased  by  him 
at  sheriff's  sale  in  payment  of  a  pre-existiug 
debt  is  not  a  bona  fide  purchaser  within  the 
meaning  of  the  recording  act. 

Peck  V.  Mallams,  10  N.  Y.  645. 

A  judgment  is  a  lien  only  upon  the  debt- 
or's tnteresi  in  the  land. 

Paxton  V.  Sterne,  127  Ind.  289;  Walton  v. 
Hargroves,  42  Miss.  18,  97  Am.  Dec.  429; 
Bell  V.  Flaherty,  45  Miss.  696;  Cfrecn  v.  Mi- 
zelle,  54  Miss.  228;  Tarkington  v.  Purvis, 
128  Ind.  182,  9  L.  R.  A.  607. 

Where  a  vendor  has  his  lien  on  lands  in 
possession  of  his  vendee,  and  the  vendee  sells 
the  land  to  a  third  party  who  without  no- 
tice pays  a  valuable  consideration  therefor, 
such  purchaser  will  take  the  land  devested 
of  the  vendor's  lien;  but  where  such  pur- 
chaser is  a  judgment  creditor  of  the  vendoe, 
and  purchases  on  his  own  judgment,  he  is 
not  a  bona  fide  purchaser  as  against  the 
prior  equity  of  tne  vendor;  but  takes  title 
subject  to  the  same. 

Orh  V.  Coapstick,  136  Ind.  313;  Baling  v. 
Notcell,  93  Ind.  329;  Petry  v.  Amhrosher, 
100  Ind.  510;  Shirk  v.  Thoinas,  121  Ind.  147 ; 
Tarkington  v.  Purvis,  128  Ind.  182,  9  L.  11. 
A.  607 ;  Old  Nat.  Bank  v.  Findley,  131  Ind. 
225;  Boos  v.  Morgan,  130  Ind.  305;  Taylor 
v.  Duesterherg,  109  Ind.  165;  Wert  v.  Nay- 
lor,  93  Ind.  431;  Adams  v.  Vanderbeck,  148 
Ind.  92. 

Bak«r,  J.,  delivered  the  opinion  of  the 
court: 

Suit  to  foreclose  vendor's  lien.  Appellees 
<jonveyed  lands  to  one  Clayborn  Highfey,  and 
took  his  unsecured  note  therefor.  After- 
wards appellant  recovered  judgment  againsit 
th«  grantee,  and  caused  execution  io  issue. 
The  sheriff  levied  on  the  lands  in  question. 
At  the  sale,  appellant  was  the  purchaser. 
When  the  time  tor  redemption  expired,  she 
received  a  sheriff's  deed  for  the  lands.  Com- 
plaint in  two  paragraphs.  The  first  is  si- 
lent concerning  notice  to  appellant  of  appel- 
lee's equity.  The  second  charges  that  ap- 
pellant had  notice  before  receiving  the  sher- 
iff's deed.  Appellanit's  several  demurrers  for 
want  of  facts  were  overruled.  A  demurrer 
was  sustained  to  an  answer  of  appellant,  in 
which  she  averred  that  she  bid  at  the  sale, 
paid  the  costs,  and  receipted  the  sheriff  for 
the  full  amount  of  her  judgment,  without 
knowledge  or  notice  of  appellees'  claim. 
Judgment  for  appellees  after  trial  on  issues 
<*ompleted  by  answers  of  general  denial  and 
paynrumt,  and  reply  denying  payment. 

The  question  is:  Does  a  judfgment  cred- 
itor, who  in  good  faith  buys  at  a  proper  exe- 
cution sale  on  his  own  valid  judgment,  take 
the  land  subjeot  to  prior  secret  equities? 
The  lien  of  a  judgment  attaches  only  to  the 
actual  interest  of  the  debtor  in  the  land. 
While  the  judgment  remains  unexecuted, 
the  lien  may  be  subordinated  to  any  prior 
equity,  though  secret;  for  the  creditor  pays 
or  surrenders  nothinff  to  or  for  the  debtor, 
and  continues  to  hold  against  the  debtor  his 
full  claim,  which  the  court  has  merely 
changed  from  a  cause  of  action  into  a  jud|f- 
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ment.  A  security  for  an  antecedent  debt  will 
be  upheld  between  the  parties,  but  the  taker 
will  not  be  protected  against  prior  secret 
equities,  because  he  parts  with  nothing.  But 
a  purchaser  who  pays  the  owner  the  value  of 
the  land  takes  the  title  clear  of  eq^uities  of 
which  he  has  no  notice.  And  a  creditor  who, 
without  notice,  cancels  a  pre-existing  debt 
in  consideration  of  his  debtor's  oonveyinsr 
him  land  is  a  good-faith  purchaser  for  value. 
To  hold  that  the  debtor  may  sell  his  land 
to  a  stranger,  and  turn  over  the  purchase 
price  (money,  notes,  goods,  land)  to  his  cred- 
itor in  satisfaction  oi  the  debt,  wherebv  the 
creditor  is  free  from  claimants  of  secret 
equities,  and  to  hold  that  the  creditor,  if  the 
debtor  convevs  the  land  to  him  in  payment 
of  the  debt,  is  liable  to  be  affected  by  secret 
equities,  is  to  approve  the  roundabout  and 
involved,  and  to  condemn  the  straight  and 
simple,  method  of  accomplishing  the  same 
result, — using  the  land  to  pay  the  debt.  A 
good-fait.h  purchaser,  other  than  the  judg- 
ment creditor,  at  a  proper  execution  sale  on 
a  valid  jud^ent,  who  pays  the  sheriff  the 
amount  of  his  bid,  acquires  all  the  right, 
title,  and  interest  in  the  land  sold  (except  re- 
demption) that  Idle  judgment  debtor  could 
have  conveyed  to  him  by  deed  or  bargain  and 
sale.  As  to  secret  equities,  he  stan<U  on  the 
same  footing  with  the  good-faith  purchaser 
for  value  from  the  apparent  owner  of  land. 
In  both  cases  the  purchaser  irrevocably  parts 
with  his  money,  relying,  and  having  the 
right  to  rely,  on  getting,  not  merely  what  the 
d^tor  actually  owns,  but  what  from  the 
public  records  he  apparently  owns.  In  either 
case, — before  the  debtor  himself  conveys,  or 
before  the  sheriff  conveys  for  him, — ^the 
holder  of  the  prior  secret  equity  has  had  it 
in. his  i)ower  to  prevent  any  one's  being  mis- 
led by  the  false  situation.  If  either  the 
subsequent  purchaser  or  the  holder  of  the 
secret  equity  must  suffer  or  be  postponed,  it 
should  be  the  latter,  since  his  initiative  made 
delusion  by  the  debtor's  apparent  circum- 
stances possible. 

What,  now,  is  the  position  of  the  judg- 
ment creditor  who  purchases  at  a  proper  exe- 
cution sale  on  his  own  valid  judgment T 
(The  premises  exclude  the  question  of  the 
effect  upon  the  judgement  creditor  of  irr^u- 
larities  in  the  proceedings.)  The  authori- 
ties holding  that  he  is  not  a  good-faith  pur- 
chaser for  value  seem  to  be  baSed  upon  either 
or  both  of  two  propositions, — ^that  he  has 
parted  with  nothing,  has  not  changed  his 
position  for  the  worse ;  and  that  he  will  not 
be  permitted  to  urge  a  claim  thaut  rises  higher 
than  the  source  of  his  right  (by  that  mean- 
ing the  lien  of  his  judgment).  The  judg- 
ment creditor  purchaser  has  parted  with 
value,  and  has  changed  his  position  for  the 
worse.  He  has  paid  to  tne  sheriff  the 
amount  of  his  bid  in  cash,  actually  or  con- 
structively; for,  if  he  merely  receipts  for 
payment  of  his  judgment  in  whole  or  in  part, 
the  transaction,  in  oonteniplation  of  law,  is 
the  same  as  if  he  had  paid  the  sheriff  in  cash, 
and  the  sheriff  had  paid  him  in  cash.  Hie 
]iayinent  is  just  as  irrevocable  as  that  of  a 
f^hangcr  purchaser.  His  right  to  vacate 
the  satisfaction  of  the  judgment  is  no  greater 
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than  that  of  a  Btranger  purchaser;  and  un- 
der Rev.  Stat.  1881,  §765  (Burna'e  Rev.  Stat. 
1894,  $  777;  Homer's  Rev.  Stat.  1897,  §  765), 
there  can  be  no  right  of  that  kind  in  the  pres- 
ent case,  for  defects  In  the  proceedings  and 
want  of  title  in  the  debtor  are  excluded  from 
the  question,  by  the  facts.  If  the  judgment 
creditor  purchaser  does  not  pay  at  the  time 
of  the  sale,  he  is  liable  to  judgment  for  the 
amount  of  the  bid,  and  damages,  interest, 
and  costs,  like  any  other  purchaser.  Rev. 
Stat.  1881,  §  760;  Burin's  Rev.  Stat.  1894, 
§  772;  Horner's  Rev.  Stat  1897,  §  760.  He 
has  also  changed  his  position  for  the  worse 
if  he  is  not  to  oe  permitted  to  hold  under  the 
execution  sale  the  same  as  a  stranger  pur- 
chaser. The  debtor  may  have  directed  the 
sheriff  to  levy  upon  the  very  land  that  was 
subject  to  the  secret  equity.  Manifestly, 
the  judgment  creditor,  without  notice,  is 
ethicaJly  as  innocent  in  bidding  as  is  the 
stranger.  By  the  sale,  the  execution  becomes 
functus  officio,  and  the  judgment  creditor 
has  lost  the  lien  of  his  execution  upon  the 
goods  and  chattels  of  his  debtor.  By  the 
sale,  the  judgment  is  satisfied  pro  tanto,  and 
the  judgment  creditor  has  lost  the  lien  of 
his  judgment  upon  the  other  lands  of  his 
debtor.  But,  it  is  said,  he  may  not  uree  a 
claim  of  higher  value  than  the  source  of  his 
righti, — that  is,  his  judgment  lien.  Why 
not?  If  an  innocent  stranger  pays  for  a 
deed,  he  acquires  the  apparent  tiUe  of  the 
grantor,  and  the  holder  of  the  secret  equity 
will  not  be  heard  to  say  aught  against  it; 
that  is,  the  purchaser  gets  more  than  the 
delator  had.  Stronger  than  the  innocent 
stranger's,  however,  are  the  equities  of  the 
judgment  creditor  purchaser  without  notice ; 
for  the  holder  of  the  secret  equity  has  less 
opportunity  to  protect  himself  against  the 
stranger  than  he  has  against  the  judgment 
creditor,  since  he  may  have  no  means  of  as- 
certaining, even  by  the  exercise  of  tlie  liigh- 
est  vigilance,  to  whom  his  secret  trustee  is 
about  to  convey,  but  it  is  only  his  own  inac- 
tion that  can  prevent  his  learning  of  the 
judgment  before  sale, — in  time  to  subordi- 
nate the  lien  to  his  riorhts.  Shall  equity  of- 
fer a  premium  for  sloth?  If  not,  then  the 
judgment  creditor  purchaser  should  likewise 
take  more  than  the  debtor  had.  If  an  owner 
of  an  antecedent  debt  cancels  in  good  faith 
the  obligation  in  consideration  of  a  deed  from 
his  debtor  he  takes  the  title  free  from  secret 
equities;  that  is,  the  purchaser  gets  more 
than  the  debtor  had.  Shall  the  private — 
maybe  secret — extinguishment  of  the  debt 
he  held  of  more  exalted  worth  in  equity  than 
the  law's  public  and  open  satisfaction  there- 
of? If  not,  then  the  judgment  creditor 
purchaser  should  likewise  take  more  than 
the  debtor  had.  If  a  stranger  without  no- 
tice buys  at  execution  sale,  his  purchase  cuts 
off  secret  claims  against  the  land;  that  is, 
the  purchaser  gets  more  than  the  debtor 
had.  The  law  does  not  prohibit,  but,  on  the 
contrary,  encourages,  the  judgment  creditor 
to  bid;  for  it  is  in  the  interest  of  the  law's 
execution  of  the  judgment,  and  to  the  ad- 
vantage of  the  debtor,  that  he  should  com- 
pete with  the  other  bidders.  If  a  stranger 
purchases,  the  sheriff  pays  over  the  money 
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to  the  juckpnent  creditor,  who  thereby  re- 
ceives satisiaction  out  of  property  on  which 
his  judgment  may  not  have  been  actually  a 
lien.  Shall  equity  accredit  the  circuitous, 
and  discredit  the  direct,  means  to  the  same 
end?  If  not,  then  the  judgment  creditor 
purchaser  should  likewise  take  more  than  the 
debtor  had.  It  is  a  misapprehension  to  say 
that  the  rights  of  a  judgment  creditor  pur- 
chaser arise  from  the  judgment  lien,  and 
therefore  continue  subject  to  prior  secret 
equities.  His  position  as  purchaser  is  in 
no  sort  of  legal  privity  with  his  position  as 
judgment  creditor.  When  the  sale  is  made, 
he  ceases  to  be  a  judgment  creditor.  His 
rights  thenceforward  are  those  of  a  pur- 
chaser at  execution  sale.  The  contention 
that  the  rights  of  a  purchaser  at  execution 
sale  are  one  thing  if  he  is  a  stranger,  and  an- 
other if  he  is  the  judgment  creditor,  is  un- 
tonable  in  reason. 

The  decisions  of  this  court,  upon  analysis, 
are  found  in  conformity  with  these  princi- 
ples. In  Cathertoood  v.  Watson,  65  Ind. 
570,  the  facts  were  these:  Daniel  Watson 
bought  land  with  his  wife's  money,  and  took 
title  in  his  own  name.  Subsequently,  Cath- 
erwood  obtained  judgment  against  one  Mills, 
on  which  Daniel  became  replevin  bail.  The 
land  was  sold  on  execution  to  satisfy  the 
judgment,  and  Gather  wood  purchased.  Mrs.. 
Watson  sued  to  quiet  title.  Catherwood  had 
no  notice  of  her  claim  till  after  the  execu- 
tion sale.  It  was  held  that  Catherwood  was 
entitled  to  the  land  clear  of  Mrs.  Watson's 
secret  equity.  It  appears  in  Rooker  v.  Rook- 
er,  75  Ind.  571,  that  Samuel  Rooker  used 
money  of  his  wife  in  buying  land,  and  took 
title  in  his  own  name.  His  wife  had  in- 
structed him  to  buy  the  land  for  her  daughter 
Mary.  Samuel  recognized  the  trust,  and 
made  a  will,  devising  the  land  to  Mary.  In 
Samuel's  lifetime,  the  Farmers*  Friend  Man- 
ufacturing Company  recovered  judgment 
against  Samuel,  and  bought  the  land  at 
execution  sale  on  its  judgment.  The  com- 
pany had  no  notice  of  Mary's  equities. 
Within  the  year  of  redemption,  the  company 
sold  its  certificate  of  sale  to  James  Rooker, 
who  knew  about  the  claims  of  Mary.  After 
James  received  a  sheriff's  deed,  the  guardian 
of  Mary,  her  father  having  died  in  the  mean- 
time, brought  suit  to  quiet  title.  It  was  de- 
cided that  the  company  was  a  good-faith 
purchaser  for  value,  and  that,  the  rights  of 
the  parties  having  been  fixed  by  the  execu- 
tion sale,  James's  knowledge  of  Mary's 
equities  at  the  time  he  bought  the  certificate 
was  immaterial.  Milner  v.  Hyland,  77  Ind. 
458.  Hyland  bought  realty  with  his  wife's 
money  and  took  title  in  his  own  name.  Mil- 
ner and  others  recovered  judgments  against 
Hyland,  on  which  executions  were  issued  and 
levied  on  the  land.  Milner  became  pur- 
chaser at  the  sheriff's  sale,  which  was  made 
in  part  to  satisfy  Milner's  own  judgment. 
By  the  decision,  Milner  was  fully  protected 
against  the  secret  equity  of  Mrs.  Hyland. 
Vitito  V.  Hamilton,  86  Ind.  137.  A  mort- 
gage was  made  to  appellee,  in  which  the  land 
intended  tobeencumoeredwas  not  described. 
The  same  landowner  later  executed  a  mort- 
gage to  appellant,  in   which   the  same  mis- 
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take  occurred.  Appellant  brought  suit 
against  the  mortgagor  to  reform  and  fore- 
close. Appellee  wae  not  a  party.  At  the 
sale,  appellant  wae  the  purchaser,  without 
notice  of  appellee's  equity.  Subseouently  ap- 
pellee brought  suit  to  reform  and  foreclose, 
but  appellant  was  not  a  party.  At  the  sale, 
appellee  was  the  purchaser.  Held,  that  ap- 
pellant's purchase  at  his  own  sale  cut  off 
appellee's  prior  secret  equity.  In  the  eject- 
ment case  of  Pierce  v.  Spear,  94  Ind.  127,  the 
title  resulting  from  an  execution  sale  at 
which  the  judgment  creditor  was  the  pur- 
chaser was  determined  to  be  the  paramount 
one. 

Decisions  to  the  same  effect  in  other  juris- 
dictions abound.  Tennant  ▼.  Watson,  58 
Ark.  252;  ^e<umian  v.  Da«i8, 24  Fed.  Rep.  609; 
Foorman  v.  Wallace,  76  Oal.  652;  Riley  ▼. 
Martinelli,  97  Cal.  575,  21  L.  R.  A.  33;  Doyle 
V.  Wade,  23  Fla.  90 ;  Col\imhua  Buggy  Co.  v. 
Graves,  108  111.  469;  Halloway  v.  Plainer, 
20  Iowa,  121,  89  Am.  Dec.  517;  Butterfleld 
▼.  Walsh,  21  Iowa,  99,  89  Am.  Dec.  557 ; 
Walker  v.  Elston,  21  Iowa,  529;  Ettenheimer 
V.  Northgraves,  75  Iowa,  28;  Parker  v. 
Prescott,  87  Me.  444;  Woodward  v.  8art- 
well,  129  Mass.  210;  Luton  v.  Sharp,  94 
Mich.  202 ;  Adams  v.  Buchanan,  49  Mo.  64 ; 
Condit  V.  Wilson,  36  N.  J.  Eq.  370;  Voorhis 
•▼.  Westervelt,  43  N.  J.  Eq.  644;  Wood  v. 
Chapin,  13  N.  Y.  509,  67  Am.  Dec.  62;  Wood 
V.  Morehouse,  45  N.  Y.  368,  376;  Barto  v. 
Tompkins  County  Nat.  Bank,  15  Hun,  11; 
Paine  v.  Mooreland,  15  Ohio,  435,  45  Am. 
Dec.  585;  Sternherger  v.  Ragland,  57  Ohio 
St.  148;  Ch-ace  v.  Wade,  45  Tex.  529;  Rey- 
nolds V.  Haskins,  68  Vt.  420 ;  Bayleyv.  Oreen- 
leaf,  7  Wheat.  46,  6  L.  ed.  393.  The  deci- 
sioiKS  in  Arkansas,  Florida,  Illinois,  New 
Jersey,  and  Texas  apparently  are  controlled 
by  statutes  ranking  judgment  creditors  with 
subsequent  purchasers  for  value.  The  cases 
of  Gifford  v.  Bennett,  75  Ind.  528;  Wert  v. 
Naylor,  93  Ind.  431 ;  and  Adams  v.  Vander- 
heck,  148  Ind.  92, — holding  that  stranger 
purchasers  at  execution  sales,  and  cancelefs 
of  antecedent  debts,  without  notice,  are  inno- 
cent purchasers,  are  also  authoritative  in 
principle.  The  statements  in  Boling  v.  How- 
ell, 93  Ind.  329;  Petry  v.  Ambrosher,  100 
Ind.  510;  Tarkington  v.  Purvis,  128  Ind.  182, 
9  L.  H.  A.  007;  and  Orb  v.  Coapstick,  136 
Ind.  313, — in  so  far  as  they  may  be  deemed 
to  affirm  that  the  holder  of  an  antecedent 
debt  who  cancels  his  claim  for  a  conveyance 
of  land  from  his  debtor  takes  subject  to 
secret  equities  of  which  he  had  no  notice,  are 
disapproved. 

Against  the  decisions  in  which  was  directly 
involved  the  very  question  that  arises  in  the 
present  appeal,  no  authority  to  the  contrary 
m  this  state  has  been  cited,  nor  has  an  ex- 
tended investigation  discovered  one.  There 
are,  however,  several  instances  of  obiter 
dicta.  In  Rooker  v.  Rooker,  75  Ind.  571, 
and  Vitito  v.  Hamilton,  80  Ind.  137,  the  ex- 
pressioxis  of  dissent,  by  force  of  the  term, 
are  excluded  from  the  decisions.  In  Cama- 
han  V.  Yerkes,  87  Ind.  62,  67,  the  following 
language  was  used:  "An  execution  creditor, 
who  bids  off  property  at  a  sale  upon  his 
own  execution,  and  applies  the  bid  to  the  pay- 
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ment  of  his  own  judgment,  is  not  regarded 
as  A  bona  fide  or  innocent  purchaser.'"    The 
sta/tement  is  incomplete,  because  silent  as  to 
notice.    Applied  to  a  judgment  creditor  pur- 
chaser with  notice  of  the  prior  equity,  it  id 
right;  to  one  without   notice,   wrong.     The 
facts  in  the  oase  dLscloee  that  the  judgment 
creditor  purchaser  had  notice,  prior  to  the 
execution  sale,  of  the  senior  riffhts  of  his  ad- 
versary.   The  quotation  must  m  limited,  or 
regarded  as  dictum.    In  Shirh  t.    Thomas, 
121  Ind.    147,  163,  it  was  said:    ''Rooker  v. 
Rooker,  76  Ind.  671 ;    Gilford  t.  Bennett,  75 
Ind.  528;  Vitito  ▼.  Hamilton,  86  Ind.    137, 
.     .     .    have,    indeed,   been   overruled,    and 
must  be  regarded  as  without  force.     .     .     . 
The  great  weight  of  authority,  evidenced  by 
our  own   well-coneidered    cases,    ...     is 
that  a  judgment  creditor  who  buys  at  his 
own  sale  obtains  only  the  interest  which  the 
judgment  debtor  had  in  the  properihr  at  the 
time  the  judgment  was  entered.''    llie  facts 
were  these:     Albert  Tyner    on    August     1, 
1884,    owned    certain    land.     That   day   he 
deeded  it  to  James  Tyner.    The  deed  was  re- 
corded in  May,  1885.     On  December  6,  1884, 
James  Tyner,  for  full  value,  deeded  the  land 
to    Shirk's    ancestor.     This    deed    was    re- 
corded February  18,  1885.  Shirk's  ancestor 
went  into   possession   under   his   deed,   and 
Shirk  was  in  possession  at  the  time  of  the 
sale,  under  Tnomas's  judgment.     On  Octo- 
ber 28,  1884,  Thomas  caused   a  writ  of  at-, 
tachment  to  issue  against  Albert  ^^[z^^i**  on' 
the  ground  of  his  nonresidency.    The  writ 
was  levied  on  the  land  in  aue64ion.     January 
8,  1885.  Thomas  recoverea  judgment   in   at- 
tachment.   July  7,  1886,  order  of  sale  was 
issued.     July  31,  1886,    sale    occurred    and 
Thomas  bought.     Neither  James  Tyner  nor 
Shirk's  ancestor  nor  Shirk   had   any  notice 
of   the   attachment   proceedings.     The   deed 
from  Albert  Tyner  had  been  on  record  four- 
teen months,  and  Shirk  and  his  ancestor  had 
been    in    possession   of   €he    land    nineteen 
months,  before  Thomas  purchased  at  the  exe- 
cution sale.     When  it  was  determined  that 
the  rights  of  Thomas  as  holder  of  a  judg- 
ment in  attachment  were    no    greater    than 
those  of  the  holder  of  an  ordinary  judgment, 
and    were   therefore   subordinate    to    prior 
equities,     the     case    was     ended.     Thomas 
could  not  be  an  innocent  purchaser  at  any 
sort  of  a  sale    that   occurred   more   than  a 
year  after  he  had  notice  of  the  prior  deeds. 
The  quoted  proposition  is  pure  dxctum.     Nor 
does  one  of  the  seventeen  cases  cited  in  Shirk 
V.  Thomas  as  supportive  of  the  dictum  up- 
hold ift     In  White  v.  Wilson,  6  Blackf.  448. 
39  Am.  Dec.  437,  a  misdescription  in  a  mort- ' 
gage  was  corrected  against  judgment  cred- 
itors, not   against  purchasers   at  execution 
sale.     In  Olidewell  v.  Spa^igh,  26  Ind.  310, 
the  right  of  a   purchaser   at  execution    sale 
was  held  inferior  to  the  right  of  one  in  pos- 
session under  an  unrecorded  deed  at  the  time 
of    the    sale.     Possession     was     notice.     In 
Watkins  v.  Jones,  28  Ind.  12,  the  controversy 
was  between  a  wife  who  sought  to  enforce  a 
secret    trust    against  her    husband    and    a 
judgment    creditor    of     the    husband.     No 
question  concerning  rights  under  execution 
sales  was  involved.     Nor  did  the  question 
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arise  in  Trooat  ▼.  Davis,  31  Ind.  34,  wherein 
the  holder  of  a  prior  equity  sought  to  enjoin 
an  execution  sale.  In  Hofnpson  ▼.  Pall,  64 
Ind.  382,  Fall  sent  money  to  his  mother  with 
which  to  buy  land  for  him.  She  took  title 
in  her  own  name,  and  subsequently  mort- 
gaged the  land  to  one  Vawter,  who  knew  of 
the  trust.  Vawter,  for  value,  traneferred 
the  mortgage  to  Hampson  who  got  a  deed 
through  foreclosure.  Hampson  had  no  no- 
tice of  Fall's  equity.  Ilampson's  title  was 
held  to  be  paramount.  There  wap  no  sheriff's 
sale  in  Moniicello  Hydraulic  Co,  v.  Loughry, 
72  Ind.  562.  The  holder  of  a  prior  equitable 
lien  enjoined  a  judgment  creditor  from  pro- 
ceeding to  execution  sale  on  his  judgment. 
In  Janes  7.  Rhoads,  74  Ind.  510,  it  appears 
that  Castor  devised  his  landji  to  Daniel 
Rhoads,  a  stranger.  The  heirs  of  Castor 
brought  an  action  to  set  aside  the  will.  A 
compromise  was  made,  under  which  the 
court  entered  judgment  that  the  will  was 
valid,  the  heirs  quitclaimed  to  Daniel,  and 
Daniel  ^ve  his  notes  secured  by  mortgage 
on  the  devised  lands  to  Jones,  as  trustee  of 
the  heirs  for  the  full  value  of  the  lands. 
Jones,  as  trustee,  later  got  a  deed  through 
foreclosure.  Before  the  notes  and  mortgage 
were  executed,  Patton  had  recovered  against 
Daniel  Rhoads  a  judgment  on  which  Jacob 
Rhoads  became  replevin  bail.  After  the  fore- 
closure sale,  Jacob  paid  Patton,  caused  exe- 
cution to  issue,  and  bought  at  the  sale. 
Jaeob  was  not  a  party  to  the  foreclosure  pro- 
ceedings. On  Jones's  suit  to  quiet  title. 
Jacob  prevailed,  because  the  judgment  lien 
attached  to  the  land  before  the  mortgage 
lien  did.  In  Bharpe  v.  Davis,  76  Ind.  17,  an 
ineffectual  effort  was  made  to  hold,  bv 
virtue  of  a  sheriff's  deed,  land  to  which 
the  title  never  was  in  the  judgment 
debtor,  and  for  which  the  oefendant 
had  a  recorded  deed  before  the  execution 
sale  occurred.  The  same  dictum  appears 
in  the  opinion,  however.  Judgment  cred- 
itors, in  Boyd  v.  Anderson,  102  Ind.  217, 
failed  to  prevent  the  reformation  of  a  prior 
deed  made  by  the  judgment  debtor.  In 
Heherd  v.  Wines ^  105  Ind.  237,  a  wife  quieted 
her  equitable  title  against  a  judgment  credi- 
tor of  her  husband  who  held  the  leeal  title 
in  trust  for  her.    Blair  ▼.  Smith,  114  Ind. 


114,  was  a  case  of  collusion  between  husband 
and  wife  to  defraud  the  husband's  creditors, 
and  the  rights  of  purchasers  at  execution 
sale  were  in  no  way  involved.  In  Miller  y. 
Noble,  86  Ind.  527,  Miller,  at  his  own  exe- 
cution sale  on  judgment  affainst  the  widow 
of  John  Noble,  purchased  land  that  the 
widow  took  under  the  statute.  She  had 
married  afain  before  the  judgment  was  ren- 
dered. Arter  her  death  during  coverture, 
the  Noble  children  recovered  the  land  from 
Miller.  The  case  presented  no  question 
of  secret  equities.  Hays  v.  Reger,  102  Ind. 
624,  concerned  solely  the  subjection  of  a 
judgment  lien  to  a  prior  equity.  In  Foltz  v. 
Wert,  103  Ind.  404,  the  purchaser  at  execu- 
tion sale  had  constructive  notice,  and  his  as- 
signee both  constructive  and  actual  notice, 
of  the  prior  equities.  Wright  v.  Tichenor, 
104  Ind.  185,  decides  that  a  sale  upon  a  judg- 
ment against  the  husband  alone  does  not 
convey  the  interest  of  the  wife.  The  case 
does  not  pertain  in  the  least  to  the  rela- 
tion between  purchasers  at  execution  sale 
and  holders  of  prior  secret  equities.  In 
Wright  v.  Jones,  106  Ind.  17,  creditors  of  a 
widower  unsucessfully  sought  to  subject 
one  third  of  his  deceased  wife's  land  in  fee 
to  the  liens  of  their  judgments,  in  spite  of 
her  will  to  the  contrary  made  in  pursuance 
of  an  agreement  between  the  husoand  and 
wife.  Taylor  v.  Duesterberg,  109  Ind.  165, 
was  a  suit  by  a  creditor  of  a  husband  to  set 
aside  as  fraudulent  a  deed  to  his  wife.  No 
question  arose  that  related  to  rij^hts  under 
execution  aales.  The  statement  m  Shirk  v. 
Thom€ts  that  the  cases  of  Rooker  v.  Rooker, 
Oifford  V.  Bennett,  and  Vitito  v.  Hamilton 
have  been  overruled,  is  wholly  gratuitous. 
They  enunciate  principles  that  are  founded 
in  reason;  they  are  not  opposed  by  any  de- 
cision in  this  srtate  on  the  same  or  similar 
facts;  they  flow  with  the  current  of  modern 
auUiority;  and  they  certainly  are  not  over- 
borne by  the  dissent  in  iheRooker  and  Vitito 
Cases,  nor  by  the  obiter  dicta  in  Sharpe  v. 
Davis,  Camahan  t.  Yerkes,  and  Shirk  v. 
Thomas, 

Judgment  reversed,  with  instructions  to 
sustain  the  demurrer  to  each  paragraph  of 
the  complaint. 


IOWA   SUPREME   COURT. 


N.  HAMLIN,  Appt., 

V. 

B.  P.  SIMPSON. 
(105  Iowa,  126.) 

!•  The  payee  of  a  cbeclc  vrlio  does  not 
promptly  present  It  for  payment  to  the 
bank,  which  falls  before  It  Is  presented,  has 
the  burden  of  proving  that  the  maker  was 
not  injured  thereby. 

2.     Oral   evidence  of  an  mvreement  by 

None. — For  release  of  Indorser  of  check  by 
delay  In  presenting  It,  see  Klrkpatrlck  v.  Pur- 
year  (Tenn.)  22  L.  R.  A.  785.  and  note. 
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tbe  cnsliler  of  a  bank  to  allow  a  de- 
positor to  ebeelc  ajralnst  a  special 
deposit  for  which  certificates  of  deposit 
have  been  Issaed  Is  admissible  In  an  action 
against  such  depositor  by  one  to  whom  he 
had  given  a  check  for  tbe  amount  of  a  debt, 
which  check  was  not  duly  presented,  for  the 
purpose  of  showing  that  he  had  reasonable 
ground  to  believe  that  such  check  would  be 
paid,  although  he  had  no  general  deposit  In 
the  bank. 
3.  A  llndlnff  tliat  the  casbler  of  a  bank 
agreed  to  allow  defendant  to  cbeck 
against  tbe  amonnt  of  a  special  de- 
posit In  the  bank  Is  sustained  by  positive 
Avidence  by  defendant  to  that  effect,  and  by 
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evidence  that  the  bank,  although  hopelesslj 
Insolvent  and  making  desperate  efforts  to 
keep  Its  doors  open,  permitted  defendant  to 
overdraw  his  general  account. 

4.  The  maker  of  a  checlc  vrltlcli  tbe 
payee  falls  to  present  for  some  time  and 
until  after  the  bank  has  failed,  is  damaged 
thereby  so  as  to  be  discharged  from  liability 
on  the  check,  where  at  the  time  of  the  fail- 
ure he  had  general  and  special  deposits  In 
the  bank  for  which  he  held  collateral  security 
which  would  be  Insufficient  to  pay  the  amount 
which  would  have  remained  in  the  bank  if 
the  check  had  been  paid. 

5.  Fallvre  of  tbe  payee  of  a  eheclc  to 
promptly  present  the  same  to  the  bank 
for  payment  will  release  the  maker  from  lia- 
bility if  he  is  injured  thereby  where  the  bank 
subsequently  fails,  although  his  general  de- 
posit in  the  bank  was  overdrawn  at  the  time, 
where  he  had  a  special  deposit  in  the  bank 
and  had  reasonable  grounds  to  believe  that 
the  check  would  be  paid  because  of  a  promise 
by  the  cashier  to  allow  him  to  check  against 
such  special  deposit. 

6.  A  llndlnff  tbat  defendant  did  not 
know  tbat  a  bank  npon  ivlilcli  he 
dreiv  a  eheck  In  fa'vor  of  plaintiff 
w^as  Insolvent  at  the  time  is  sustained  by 
evidence  that  two  days  thereafter  he  made  a 
large  deposit  in  the  bank,  although  he  took 
security  for  special  deposits  made  by  him 
therein,  where  such  deposits  were  made  at  a 
time  when  banks  were  falling  all  over  the 
country. 

(April  8.  1898.) 

APPEAL  b^  plaintiff  from  a  judgment  of 
the  District  Court  for  Audubon  County 
in  favor  of  defendant  in  an  action  brought 
to  recover  the  purchase  price  of  certain  Ave 
stock  sold  by  plaintiff  to  defendant  for  which 
defendant  gave  a  check  which  plaintiff  failed 
to  collects    Affirmed, 


Statement  bv  Waterman,  J. : 

Plaintiff  seeks  to  recover  the«um  of  $029.- 
46  for  hogs  and  cattle  sold  the  defendant. 
The  answer  admits  the  purchase  of  said  live 
stock  at  the  price  named,  but  avers  that  the 
price  was  settled  for  at  the  time  by  bank 
checks,  which  plaintiff  held  an  unreasonable 
time  before  presenting  for  payment,  and  that 
the  bank  upon  which  they  were  drawn  be- 
came insolvent.  By  wav  of  reply,  plaintiff 
says  that,  at  the  time  defendant  drew  said 
checks  and  delivered  them  to  plaintiff,  he 
(defendant)  had  no  funds  with  which  to 
meet  them  in  the  bank  upon  which  thev  were 
drawn;  that  at  said  time  said  bank  was 
hopelessly  insolvent,  and  that  this  fact  was 
well  known  to  defendant,  and  unknown  to 
plaintiff;  and  that  a  presentment  of  said 
checks  would  have  been  useless.  The  case 
was  tried  to  the  court  without  a  Jury. 
There  was  a  judgment  dismissing  plaintiff's 
petition,  and  in  favor  of  defendant  for  costs. 
Flaintiff  appeals. 

Messrs,  Willard  ft  Willard  for  appel- 
lant. 

Messrs.  Tlieodore  F.  Meyers  and  F.  XL 
Bralnard,  for  appellee: 

The  plaintiff  in  this  case  was  not  com- 
pelled to  accept  a  check  in  payment  of  his 
44  L.  R.  A. 


stock.    He  had  an  absolute  right  to  demand 

Sayment  in  money  only.  ^Vhen,  instead  of 
emanding  and  receiving  money  in  payment, 
he  receives  and  accepts  defendant's  checks,  the 
law  defines  his  duties  and  responsibilities 
thereafter. 

Hamilton  v.  Winona  Bali  d  Lumber  Co, 
06  Mich.  436;  Cincinnati  Oyster  d  Fish  Co, 
V.  National  Lafayette  Bank,  61  Ohio  St  106; 
2  Parsons,  Contr.  8th  ed.  736. 

What  is  undue  delay  in  the  presentment  of 
a  check,  and  the  law  relative  thereto,  is  fixed 
and  determined  by  the  courts  in  many  deci- 
sions. 

Gilford  V.  Hardell,  88  Wis.  638 ;  Firs*  Nat, 
Bank  v.  Miller,  37  Neb.  600. 

Greater  diligence  must  be  used  in  the  pre- 
sentment of  a  check  than  a  bill  of  exchange. 

Anderson  v.  Gill,  79  Md.  312,  25  L.  R.  A. 
200. 

A  bank  deposit  is  subject  to  any  arrange- 
ment which  the  depositor  and  the  bank  may 
make  concerning  it,  so  long  as  the  rights  of 
third  persons  are  not  injuriously  affected. 

Hotoard  v.  R^yehen,  33  Cal.  399;  Chiles 
V.  Cfarrison,  32  Mo.  476;  National  Bank  v. 
Smith,  66  N.  Y.  271;  McEtoen  v.  Davis,  39 
Ind.  109;  Morse,  Banks  A  Banking,  |  188: 
Lamb  V.  Morris,  118  Ind.  179,  4  L.  R.  A.  111. 

In  determining  whether  the  cashier  of  the 
Cass  County  Bank  would  have  been  author- 
ized to  pay  the  checks  in  question  had  the 
same  been  presented  for  payment  by  plain- 
tiff, and  wnether  defendant  had  sufficient 
funds  on  deposit  with  which  to  meet  said 
checks,  the  court  must  take  into  considera- 
tion, not  only  the  amount  of  defendant's  open 
account,  but  also  all  indebtedness  due  from 
the  Cass  County  Bank  to  defendant. 

IndustrialTrust,  Title,  d  8av.  Co,  v.  Weak- 
ley, 103  Ala.  468;  Re  State  Bank,  66  Minn. 
119. 

Defendant  had  an  absolute  right  to,  and 
did,  rely  upon  the  conversation  with  the 
cashier  of  tne  bank  relative  to  the  drawing 
of  checks  against  the  fund  evidenced  by  cer- 
tificates. 

American  Each,  Nat,  Bank  v.  Gregg,  188 
111.  696. 

The  time  of  closing  of  the  doors  of  the 
bank,  and  the  suspension  of  its  business,  is 
the  time  when  the  bank  becomes  insolvent 
in  fact  and  in  effect,  so  far  as  third  persons 
and  creditors  are  concerned ;  and  is  the  time 
which  the  courts  refer  to  when  they  speak 
of  the  insolvency  of  the  ]>Rrty. 

Yardley  v.  Philler,  3  Pa.  Dist.  R.  46,  58 
Fed.  Rep.  746.  See  Hayes  v.  Beardsley,  136 
N.  Y.  299;  Chemical  Nat.  Bank  v.  Arm- 
strong, 16  U.  S.  App.  465,  69  Fed.  Rep.  372, 
8  C.  C.  A.  165,  28  L.  K.  A.  Z31 ;  Anderson  v. 
Rodgers,  53  Kan.  642,  27  L.  R.  A.  248;  Diven 
V.  Phelps,  34  Barb.  224;  Industrial  Trust, 
Title,  d  Sav.  Co,  v.  Weakley,  103  Ala.  458. 

The  cashier  of  a  bank  ordinarily  has  the 
exclusive  control  of  the  funds  of  the  bank. 
Where  a  bank  holds  out  to  the  world,  as 
was  done  in  this  case,  that  the  cashier  alone 
had  the  right  to  issue  certificates  of  deposit 
by  his  signature  only,  this  is  the  best  evi- 
dence that  a  holder  of  a  certificate  had  a 
right  to  believe  and  rely  upon  the  apparent 
authority  of  the  cashier  to  dispense  with  the 
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formality  of  surrendering  the  certificate,  in 
order  to  have  the  debt  due  him  from  the  banic 
enridenced  upon  the  books  of  the  bank. 

See  Barnes  y.  Ontario  Bank,  19  N.  Y.  167 ; 
Potter  V.  Merchants*  Bank,  28  N.  Y.  649,  86 
Am.  Dec.  273 ;  Birmingham  Trust  d  8av,  Co, 
▼.  Louisiana  Nat.  Bank,  99  Ala.  379,  20  L.  R. 
A.  600;  2  Morawetz,  Priv.  Corp.  §§  593  et 
seq,;  Lamh  v.  Morris,  118  Ind.  179,  4  L.  R. 
A.  111. 

Any  amount  paid  out  on  Simpson's  check 
would  have  been  offset  or  rather  operated  as 
a  payment  or  appropriation  of  so  much  of 
Simpson's  account  as  the  amount  of  the 
check  called  for. 

Windisch  d  M.  Brewing  Co.  v.  Bank  of 
MaryvUle,  Ohio  Supreme  Court  April  7, 
1893. 

^B  between  the  appellant  and  the  appellee, 
appellee  is  entitled  to  be  paid  the  balance  due 
him  from  the  Cass  County  Bank,  $1,690,  in 
full  before  appellant  can  claim  any  benefit 
from  the  collaterals  held  by  appellee. 

Fuller  V.  Tomlinson  Bros.  58  Iowa,  111; 
Adams  d  F.  Harvester  Co.  v.  Tomlinson  Bros. 
58  Iowa,  129 ;  Little  ▼.  Phasniw  Bank,  2  Hill, 
425,  7  Hill,  359. 

The  taking  of  collateral  security  is  not 
a  waiver  of  demand  or  presentment  and  no- 
tice of  nonpayment,  unless  it  should  appear 
that  appellee  is  amply  secured. 

Bond  V.  Famham,  5  Mass.  170,  4  Am.  Dec. 
47;  Mead  v.  Small,  2  Me.  207,  11  Am.  Dec. 
67. 


J.,  delivered  the  opinion  of 
the  court : 

The  facts,  as  stipulated  or  established,  ar« 
that  on  December  13,  1893,  the  defendant 
gave  his  two  checks  on  the  Cass  County  Bank 
of  Atlantic  to  plaintiff  in  settlement  for  live 
stock  purchased.  One  of  the  checks  was  for 
$441.80;  the  other,  for  $487.66.  The  checks 
were  given  by  defendant^  at  plaintiff's  home, 
in  Audubon  county,  16%  miles  from  Atlantic, 
and  5%  miles  from  Brayton,  a  station  on 
a  railroad  leading  to  Atlantic,  upon  which 
two  trains  a  day,  except  Sunday,  ran  to  the 
last-named  town.  There  was  a  bank  in 
Exira,  a  town  7  miles  from  plaintiff's  home. 
Plaintiff  never  presented  the  checks  for  pay- 
ment, and  on  December  27,  1893,  the  Cass 
County  Bank,  bein^r  insolvent,  was  placed  in 
the  hands  of  a  receiver. 

2.  As  an  excuse  for  not  presenting  the 
checks  for  payment,  and  to  show  that  defend- 
ant had  suffered  no  injury  by  the  failure  so 
to  do,  the  plaintiff  alleges  that  defendant  at 
the  time  he  gave  the  checks  had  no  funds  in 
said  bank  against  which  to  draw.  In  the 
ordinary  course  of  business,  the  checks 
should  have  been  presented  for  payment,  at 
tiiC  latest,  during  business  hours  of  the  sec- 
ond day  after  their  receipt,  which  would 
have  been  the  15th.  Tiedeman,  Com.  Paper, 
§  443.  At  that  time,  and  for  some  days  be- 
fore, defendant's  general  account  with  the 
bank  was  overdrawn.  On  December  16  he 
deposited  $1,150.07.  During  all  this  time 
defendant  had  on  special  deposit  in  this  bank 
the  sum  of  $2,000,  represented  Dy  two  certifi- 
cates of  deposit  for  $1,000  each.  As  a  gen- 
eral rule,  it  may  be  said  that  a  check  drawn 
4A  L.  R.  A. 


on  a  bank  in  which  the  drawer  has  not  suffi- 
cient funds  to  meet  it  need  not  be  presented 
at  all,  in  order  to  hold  the  drawer.  This 
rule,  however,  has  some  qualifications.  The 
reasons  for  it  seem  to  be  that  it  is  deemed  a 
fraud  for  one  to  give  a  check  which  he  has 
no  ground  to  believe  will  be  paid,  and  that 
he  does  not  need  notice  of  the  fact  that  the 
check  is  not  paid,  when  he  must  have 
known  that  payment  would  be  refused. 
But  if  he  has  reason  to  think  his  check  will 
be  honored,  though  he  may  have  no  credit 
balance  on  the  books  of  the  bank,  his  act  in 
drawing  it  will  not  be  a  fraud;  and  he  will 
be  in  a  position  to  insist  on  prompt  present- 
ment, demand,  and  notice.  In  Beauregard 
V.  Knowlton,  156  Mass.  395,  the  rule  is  said 
to  be  that  the  drawing  of  a  check  on  a  bank 
wherein  the  drawer  has  no  funds,  and  no 
ground  for  a  reasonable  expectation  that  the 
check  will  be  paid,  is  a  fraud,  and  will  ex- 
cuse the  failure  to  present  for  payment.  See 
also  Industrial  Trust,  Title,  d  8av.  Co.  v. 
Weakley,  103  Ala.  458;  Case  v.  Morris,  31 
Pa.  100 ;  True  v.  Thomas,  16  Me.  36 ;  Stanton 
V.  Blossom,  14  Mass.  116,  7  Am.  Dec.  198; 
French  v.  Bank  of  Columbia,  4  Cranch,  141, 
2  L.  ed.  576;  Robinson  v.  Ames,  20  Johns. 
146,  11  Am.  Dec.  259;  Merchants*  Bank  v. 
Easley,  44  Mo.  286,  100  Am.  Dec.  287 ;  Hill 
V.  Vorris,  2  Stew,  k  P.  (Ala.)  114.  In 
speaking  of  the  rule  that  excuses  demand 
and  notice  when  the  drawer  has  no  funds  in 
the  hands  of  the  drawee,  it  is  said  in  Case  v. 
Morris,  31  Pa.  100:  "It  introduced  an  ex- 
ception to  a  plain  and  intelligible  rule  of 
commercial  law,  which  many  eminent  and  ex- 
perienced judges  have  since  regretted.  It 
IS  adhered  to  on  the  principle  of  stare  decisis, 
but  it  is  not  to  be  extended  a  single  step." 

3.  Under  the  rule  stated,  we  have  this 
situation :  There  being  no  funds  to  the  cred- 
it of  defendant's  general  account  in  the  Cass 
County  Bank,  plaintiff  was  presumptively 
under  no  obligation  to  make  demand  for  the 
money;  but  this  presumption  is  rebuttable, 
and  defendant  seeks  to  overcome  it  by  this 
showing:  During  all  of  this  time  he  held 
certificates  of  deposit,  issued  by  the  bank, 
for  the  sum  of  $2,000;  and  he  claims  to  have 
had  an  arrangement  with  the  cashier  by 
which  he  was  allowed  to  check  against  this 
amount. 

4.  Appellant's  first  objection  to  this  de- 
fense is  that  any  such  agreement  with  the 
cashier  would  be  within  the  statute  of  frauds, 
and  that  oral  evidence  cannot  be  received  to 
establish  it.  Whatever  merit  there  might  be 
in  this  claim  if  this  were  an  action  on  the 
agreement,  it  is  certainly  not  good  under  the 
circumstances  of  this  case.  No  more  is  be- 
ing claimed  here  for  the  cashier's  promise 
than  that  it  gave  defendant  reasonable 
ground  to  believe  his  checks  would  be  paid. 

5.  Next  it  is  said  that  no  such  agreement 
is  established.  The  defendant  is  the  only 
witness  to  testify  on  this  point;  and  while 
in  several  of  his  answers  he  gives  conclu- 
sions, instead  of  specific  facts,  yet  he  does 
in  one  answer  state  clearly  and  positively 
that  the  cashier  told  him  that  he  might  check 
against  this  special  deposit.  The  circum- 
stances tend,  we  think,  to  corroborate  him. 
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This  bank  for  some  time  prior  to  December 
27,  1893,  was  hopelessly  insolvent.  During 
the  period  of  the  transactions  between  these 

Sarties  it  was  making  desperate  efiforts,  from 
ay  to  day,  to  keep  open  its  doors.  It  need- 
ed every  dollar  it  could  obtain  to  enable  it 
to  continue  its  business,  and  yet  during  this 
time  defendant  was  allowed  to  overdraw  his 
general  account.  This  circumstance  seems 
almost  conclusive.  Upon  no  other  theory 
than  an  agreement  such  as  defendant  claims 
would  this  state  of  affairs  have  been  permit- 
ted. We  think  defendant  has  established 
that  he  had  reasonable  ground  to  believe  the 
checks  given  plaintiff  would  be  paid  on  pres- 
entation. This  being  true,  the  failure  to 
make  timely  demand  and  give  proper  notice 
will  release  defendant,  if  ne  has  been  dam- 
aged by  such  default. 

6.  The  burden  of  proof  is-  on  plaintiff  to 
show  that  defendant  was  not  injured.  KirJc 
Patrick  v.  Puryear,  93  Tenn.  409,  22  L.  R. 
A.  785.  When  the  bank  went  into  the  re- 
ceiver's hands,  defendant  had  on  deposit 
$2,000  on  certificates,  and  $640.53  on  general 
account.  This  was  the  amount  of  his  loss. 
But  he  holds  some  collateral  security,  which 
was  given  him  by  the  bank  prior  to  the  fail- 
ure. If  the  checks  had  been  presented  and 
paid,  defendant's  balance  would  have  been 
$1,711.07,  and  the  undisputed  testimony  is 
that  the  collateral  is  insufficient  to  pay  this 
amount.  It  affirmatively  appears,  then,  that 
defendant  has  been  damaged  by  plaintiff's 
default. 

7.  It  is  aldo  urged  by  plaintiff  that  defend- 


ant knew  the  bank  was  insolvent  at  the  time 
he  drew  these  checks.  This  defendant  de- 
nies. But  the  fact  that  he  took  security  for 
his  deposits  is  offered  as  an  argument  in  sup- 
port of  this  allegation.  We  uilnk,  perhaps, 
the  financial  crisis  of  1893  was  a  matter  so 
affecting  the  interests  of  the  whole  people 
as  that  we  may  take  judicial  notice  of  it, 
and  the  condition  of  things  resulting  from  it. 
About  the  time  of  this  transaction,  banks 
were  failing  in  almost  every  part  of  the 
country.  Lven  those  that  were  entirely  sol- 
vent hoarded  their  cash,  and  parted  with  it 
only  on  compulsion.  Every  bank  depositor 
was  nervous,  and  with  good  reason.  De- 
fendant's act  in  taking  security,  which  might 
in  ordinary  times  have  meant  much,  under 
the  circumstances  then  existing  meant  but 
little.  It  evidenced  scarcely  anything  more 
than  the  timidity  that  was  then  generally 
prevalent  among  depositors.  But  if,  per- 
haps, we  have  no  right  to  take  cognizance  of 
these  matters,  of  which  no  evidence  was  of- 
fered, there  is  one  fact  in  testimony  that  is, 
in  our  minds,  decisive  of  this  point.  Three 
days  after  these  checks  were  given,  defendant 
deposited  $1,150.07  in  this  bank,  and  more 
than  $600  of  it  remained,  as  we  have  already 
said,  and  was  lost  in  the  final  wreck.  Such 
action  on  defendant's  part,  it  is  not  reason- 
able to  believe,  would  have  been  taken,  had 
he  known  the  bank  was  insolvent.  This  cov- 
ers the  case  as  presented,  and  our  conclusion 
is  apparent. 
The  judgment  helow  wUl  h€  affirmed. 
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George  H.  GK)WDY,  Admr.,  etc.,  of  A.  T. 
Gowdy,  Deceased,  Appt,, 

John  A.  JOHNSON. 

( Ky ) 

1.  A  mistake  of  mere  Jvdffment  with 
respect  to  the  value  of  the  lands  set  apart  for 
a  homestead  will  not  be  ground  of  Impeach- 
ing the  determination  by  which  the  home- 
stead was  set  aside. 

Note. — Revaluation  or  reaaaignment  of  home- 
stead for  appreciation  or  depreciation  of 
value. 

I.  When  the  question  arises. 
II.  Change  from  fluctuation  in  prices. 
III.  Change  from  improvements  and  additions. 
IV.  Hofncstead  in  decedents*  estates. 

I.  When  the  question  arises. 

The  question  whether  a  homestead  will  be  re- 
assigned for  a  change  in  value  can  only  arise 
under  statutes  limiting  homesteads  to  a  certain 
value  as  distinguished  from  those  which  limit 
them  to  a  certain  number  of  acres  or  quantity 
of  land. 

II.  Change  from  fluctuation  in  prices. 

Homesteads   are   purely   statutory,    and   the 
question  whether  there  can  t>e  a  reassignment 
because  of  a  change  of  value  would  seem  to  de- 
pend largely,  if  not  entirely,  upon  the  language 
44  L.  R.  A. 


a.  The  loss  of  ht«  family  after  acquiring 
a  homestead  will  not  terminate  the  home- 
steader's right. 

8.  An  Increase  In  the  ▼alve  of  a  home- 
stead will  not  authorize  a  revaluation  and 
reassignment, — at  least  when  there  has  been 
no  rapid  or  extraordinary  increase  of  value, 
or  any  unreasonable  outlay  on  the  premises. 

(November  8,  1898.) 


of  the  particular  statute  in  question.  The  rule 
of  the  principal  case,  however,  would  seem  to 
be  the  prevailing  one. 

Thus,  the  Illinois  statute  gives  to  a  debtor 
a  homestead  of  the  value  of  |1,000  and  no  more, 
and  where  a  homestead  Is  set  apart  in  conform- 
ity to  the  statute  which  Is  then  worth  |1.000. 
and  it  afterwards  materially  Increases  In  value. 
It  may  be  reassigned  to  the  same  party  and 
11,000  set  off  to  him  at  the  Instance  of  a  cred- 
itor.    Stubblefleld  v.  Graves,  50  111.  103. 

A  homestead  declared  and  set  off  as  exempt 
from  execution  or  other  process  does  not  there- 
upon become  fixed  and  permanent  so  as  not 
again  to  be  subject  to  reassignment  and  division, 
but  may,  upon  an  increase  in  value  of  the  prop- 
erty so  as  to  bring  it  above  the  statutory  limit, 
be  reassigned  and  set  off  at  the  Instance  of  a 
creditor.     Mooney  v.  Morlarty,  86  III.  App.  175. 

So,  under  the  California  statute  limiting  a 
homestead  at  Its  Inception  to  |5,000  in  value, 
every  Increase  of  value  works  a  reduction  of  the 
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APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Taylor  County  in 
favor  of  plaintiff  in  an  action  to  annul  a  levy 
upon  and  sale  of  a  portion  of  the  property 
which  plaintiff  claimed  aa  a  homestead.  Af' 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  W.  O.  McOliordf  for  appellant: 

If  appellee  was  not  a  bona  fide  housekeeper 
with  a  family,  he  was  not  and  is  not  now  en- 
titled to  a  homestead  in  the  land. 

Stulta  V.  iSaU,  92  Ky.  5,  13  L.  R.  A.  743. 

The  allotment  of  homestead,  as  made  un- 
der the  Christie  execution,  was  a  mistake  in 


the  valuation  of  the  92  acres,  and  waa  pro- 
cured by  fraud  on  the  part  of  appellee. 

VallandingKam  v.  Worthington,  86  Ky. 
83 ;  Lawrence  v.  Edelen,  6  Kush,  65 ;  Louden 
V.  Yager,  91  Ky.  67;  Caldwell  v.  Taylor,  17 
Ky.  L.  Rep.  781. 

If  the  creditor  is  willing  to  give  more  for 
the  land  than  $1,000,  and  will  pay  into  court 
$1,000  for  the  debtor,  he  should  be  allowed 
to^  do  so;  or  if  the  allotment  can  be  made 
without  impairing  the  value  of  the  home- 
stead, that  is,  leaves  its  value  below  $1,000, 
this  should  be  done. 

WiUon  y,  Calvert,  15  Ky.  L.  Rep.  489. 


■area  of  the  homestead  until  a  point  is  reached 
when  it  cannot  be  further  cut  down  and  leave 
a  homestead  of  the  statutory  value  without  ma- 
terial Injury ;  and  in  such  case  no  part  of  the 
premises  constitutes  a  statutory  homestead,  but 
the  value  or  proceeds  of  the  premises  to  the  ex- 
tent of  the  statutory  limit  has  the  benefit  of  the 
-exemption.     Estate  of  Delaney,  37  Cal.  176. 

And  where  lands  dedicated  as  a  homestead 
increase  In  value  so  as  to  exceed  the  prescribed 
limit  under  the  Iowa  statute  (Scss.  Laws  1848- 
49,  chaps.  124,  152),  the  quantity  must  be  re- 
•dnced  so  as  to  make  It  consistent  with  the  value 
allowed,  and  It  must  be  ascertained  whether  It 
can  be  divided  so  as  to  leave  a  legal  homestead, 
and  this  may  be  done  by  means  of  referees  or 
other  proceedings  known  to  the  law ;  and  if  the 
premises  when  reduced  to  the  smallest  quantity, 
4US  to  the  dwelling  house  and  Its  appurtenances, 
exceed  the  statutory  value,  they  are  not  exempt 
as  a  homestead.  Heifenstein  v.  Cave,  3  Iowa, 
287. 

And  a  debtor  may  have  a  homestead  under 
the  Missouri  statute  exempting  the  homestead 
-of  every  housekeeper  or  head  of  a  family  from 
attachment  or  execution  except  that  It  shall  not 
-exceed  a  designated  quantity  and  value,  but  he 
must  take  and  hold  It  subject  to  fluctuations  In 
Talue;  and  If  In  the  course  of  time  It  shall  in- 
crease In  value  so  as  to  be  worth  more  than  the 
statutory  limit.  It  may  be  assigned  again  and 
the  excess  applied  to  the  payment  of  his  debts, 
and  If  It  should  depreciate  in  value  he  may  add 
to  It  a  claim  and  revaluation  himself.  Beckner 
▼.  Rule,  01  Mo.  62. 

So,  In  Beecher  v.  Baldy,  7  Mich.  488,  It  was 
held  that  if  a  homestead  Is  within  the  constitu- 
tional quantity  under  the  constitutional 
provision  of  Michigan,  but  exceeds  the  consti- 
tutional value,  it  may  be  reduced  In  quantity 
so  as  to  bring  It  within  the  required  amount 
provided  It  can  be  so  reduced  by  division  as  to 
leave  a  homestead  within  the  specified  value 
without  cutting  off  any  part  of  that  which  In 
fact  goes  to  constitute  a  homestead..  In  such 
case  the  homestead  so  reduced  would  be  exempt, 
while  the  balance  might  be  sold  on  execution ; 
but  If  when  reduced  so  far  as  divisible  It  still 
exceeds  the  constitutional  limit  In  value,  it  can- 
not be  further  divided.  The  courts  cannot,  in 
the  absence  of  legislation,  secure  to  the  debtor 
a  benefit,  equal  to  the  statutory  amount,  as  the 
Constitution  has  only  exempted  a  homestead  as 
an  entirety. 

And  in  Qregg  v.  Bostwick,  83  Cal.  220,  01 
Am^  Dec.  637,  It  was  said  that  under  the  Cal- 
ifornia statute  neither  quantity  nor  value  can  be 
taken  Into  account  as  tests  as  to  what  the 
homestead  Is  In  fact  in  a  given  case.  They  do 
not  come  Into  action  until  after  the  homestead 
has  been  ascertained  by  other  tests,  and  then 
they  operate  only  as  limitations.  If  the  home- 
stead when  ascertained  exceeds  the  quantity 
named  where  the  limitation  is  by  quantity,  it 
must  be  reduced  by  cutting  off  the  excess,  and 


If  it  exceeds  the  value  named  where  the  limita- 
tion is  by  value  It  must  be  divided  If  It  can  be 
done  without  material  injury  to  the  homestead, 
or,  If  not.  It  must  be  sold  and  the  proceeds  to 
the  value  named  taken  in  lieu  thereof. 

Where  a  creditor  claims  that  a  homestead, 
though  within  the  quantity  limited  by  law,  ex- 
ceeds the  specified  value,  the  value  may  be  as- 
certained either  by  directing  an  Issue  to  a  Jury 
for  that  purpose  or  by  reference  to  a  commis- 
sioner to  take  proof  and  report.  Beecher  v. 
Baldy,  7  Mich.  488. 

But  under  the  North  Carolina  Constitution 
providing  that  a  homestead  shall  not  exceed  a 
specified  valuation,  when  the  homestead  is 
valued  and  completely  laid  off  It  Is  permanently 
established  as  to  extent  and  value  as  well  as  In 
other  respects,  and  cannot  be  extended  as  to 
quantity  or  enhanced  as  to  value  by  revaluation 
under  the  statute  or  otherwise.  Vanstory  v. 
Thornton,  110  N.  C.  10. 

The  purpose  of  N.  C.  Const,  art.  4.  securing 
a  homestead  not  exceeding  In  value  $1,000  to 
the  owner  thereof  to  be  exempt  from  sale  under 
execution  or  other  final  process  and  of  the  statu- 
tory provisions  enacted  thereunder  prescribing 
the  method  by  which  a  homestead  may  be  al- 
lotted and  set  off,  giving  reasonable  opportunity 
to  all  creditors  existing  at  the  time  to  scrutinize 
all  rights  of  the  debtor  and  contest  the  allotment. 
Is  to  glTe  the  appraisal  and  allotment  fixedness 
and  permanency,  and  If  they  fall  to  Interpose  ob- 
jections within  that  time  in  the  way  prescribed 
they  are  concluded  as  to  all  questions  except 
fraud,  complicity,  or  other  Irregularity.  Gully 
V.  Cole,  96  N.  C.  447. 

And  where  a  homestead  has  been  allotted  in 
the  manner  prescribed  In  N.  C.  Code,  chap.  10. 
and  the  time  for  filing  objections  has  passed 
and  the  return  of  the  appraisers  has  been  reg- 
istered, a  second  allotment  made  at  the  In- 
stance of  a  Judgment  creditor  will  be  treated  as 
void,  though  his  Judgment  may  have  been  ren- 
dered and  docketed  after  the  homestead  was 
first  laid  off.  Thornton  v.  Vanstory,  107  N.  C. 
331. 

And  in  Gulley  v.  Cole,  102  N.  C.  333,  It  was 
held  that  a  homestead  as  at  first  laid  off  con- 
tinued to  be  effectual  and  cannot  be  disturbed 
by  revaluation  thereof  and  laying  It  off  a 
second  time,  and  that  an  attempt  to  do  so  would 
be  void ;  but  there  was  nothing  In  the  case  to 
show  whether  or  not  there  was  an  enhancement 
in  value. 

So,  under  the  Tennessee  statute  the  value  of 
the  homestead  should  be  ascertained  and  deter- 
mined at  the  time  at  which  It  Is  set  apart  to 
the  person  entitled  to  It,  the  value  being  ascer- 
tained and  the  boundaries  determined  by  Judi- 
cial proceedings,  and  If  it  should  subsequently 
depreciate  In  value  or  be  estimated  at  a  higher 
value  It  is  not  subject  to  subsequent  valuations 
by  proceedings  instituted  for  that  purpose,  the 
Intent  being  that  the  land  set  apart  as  a  home- 
stead shall  not  thereafter  be  sold  so  as  to  de- 
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Wh«n  the  property  is  enhanced  in  value 
BO  that  it  exceeds  the  statutory  limit,  the  ex- 
cess does  not  constitute  a  part  of  the  statu- 
tory homestead. 

Re  Delaney,  37  Cal.  180 ;  Thompson,  Home- 
stead ft  Exemption j  §  109;  Waples,  Home- 
stead A  Exemption  (1803)  p.  216;  9  Am.  ft 
Eng.  Enc  Law,  p.  463;  Linch  v.  Broad,  70 
Tex.  92. 

On  rehearing. 

There  is  a  wide  difference  in  the  policy 
to  conserve  homes  for  the  eood  of  society 
and  the   state,  and    the   policy  to  save  the 


property  of  poor  debtors  from  execution  for 
their  own  g(x>d,  or,  as  contemplated  by  Ken- 
tuckv  laws,  for  the  good  of  the  dependent 
members  of  the  debtor's  family. 

This  decision  establishes  the  principle  that 
if  A  has  a  debt  for  $1,000  against  B,  and  A 
owns  100  aores  of  land  worth  $100  per  acre, 
and  A  should  sue  out  execution  and  levy  on 
the  100  acres,  and  the  sheriff  have  apprais- 
ers appointed,  and  they,  knowing  that  10 
acres  of  the  land  are  sufficient  to  satisfy  the 
judgment,  should  designate  10  acres  for  sale,, 
and  should  set  apari  the  90  acres  worth  $0,- 


prlve  the  occapants  thereof  of  their  possession 
so  long  as  they  have  the  rights  to  the  homestead. 
Hardy  v.  Lane,  6  Lea,  380. 

And  In  Texas  a  homestead  dedicated  under  a 
former  law,  which  has  increased  in  value  hut 
not  to  exceed  the  value  fixed  in  a  subsequently 
enacted,  constitutional  provision,  will  still  be 
protecte'd  as  a  homestead.  Baylor  v.  San  An- 
tonio Nat.  Bank,  38  Tex.  448. 

And  see  also  Richards  v.  Nelms,  88  Tex.  445, 
infra.  III. 

III.  Ohange  from  improvemenU  and  additiont. 

A  homestead  exemption  must  continue  sub- 
stantially the  same  ss  to  its  value  under  the 
North  Carolina  Constitution  and  statutes  as  It 
was  at  the  time  It  was  laid  off  to  the  debtor, 
and  he  cannot  erect  for  any  purpose  buildings  of 
great  value  on  the  exempted  land  and  thus  en- 
hance Its  value  and  by  such  means  shield  hie 
property  from  his  creditors.  Vanstory  v. 
Thornton,  110  N.  C.  10. 

Where  a  lotowner  constructs  upon  land  laid 
off  to  him  as  a  homestead  a  dwelling  house  or 
other  buildings  that  become  part  of  the  land, 
thus  maiclng  it  of  much  greater  value  than  the 
statutory  limit,  a  creditor  Is  entitled  to  have 
so  much  of  the  property  as  had  b3en  placed  up- 
on and  made  part  of  the  homestead,  making  the 
land  of  greater  value  than  the  statutory  limit 
applied  to  the  satisfaction  of  his  debt  so  far 
as  it  may  be  adequate  for  that  purpose.     Ihtd. 

So.  In  Hardy  v.  Lane,  6  lioa.  3S0.  holdlnsr  thnt 
a  homestead  Is  not  subject  to  subsequent  val* 
uatlon  on  account  of  appreciation  in  value,  tne 
court  declined  to  decide  what.  If  any,  remedy 
creditors  might  have  In  cases  In  which  debtors 
expended  extravagant  sums  upon  their  home- 
steads so  as  to  raise  the  value  above  the  limit. 

A  homestead  will  not  be  disturbed,  however, 
for  slight  enhancement  of  Its  value,  as  by  or- 
dinary repairs  or  slight  improvements,  such  as 
clearing  land  in  the  usual  course  of  husbandry 
and  the  lllce.  The  Increase  must  be  substantial 
and  extraordinary  to  work  Interference.  Van- 
story  V.  Thornton,  110  N.  C.  10. 

And  where  a  homestead  has  been  greatly  en- 
hanced in  value  In  excess  of  the  statutory  limit 
by  the  erection  thereon  of  a  dwelling  house  or 
other  improvements,  a  creditor  cannot  enforce 
bis  demand  by  ordinary  process  of  execution 
against  the  property,  but  the  court,  In  the  ex- 
ercise of  Its  chancery  Jurisdiction,  has  power  to 
direct  all  proper  accounts  to  be  taken,  and  to 
appoint  commissioners  to  ascertain  what  addi- 
tional value  has  been  Imparted  to  the  home- 
stead by  the  Improvements,  and  to  direct  a  sale 
of  the  excess  to  the  best  advantage  of  the 
parties.     Ibid. 

So,  Texas  act  of  February  2,  1860,  providing 
that  the  subsequent  Increase  in  value  of  a  home- 
stead by  reason  of  improvements  or  otherwise 
shall  not  subject  the  homestead  to  forced  sale, 
protects  the  subsequent  Increase  In  value  by  rea- 
son of  Improvements  tfnd  because  of  apprecla- 
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tlon  In  value,  but  does  not  apply  to  an  increase 
by  an  addition  of  other  lots  or  other  Interests. 
Richards  v.  Nelms,  38  Tex.  445. 

And  where  property  when  dedicated  as  m 
homestead  was  worth  about  $1,200,  but  after- 
wards Increased  In  value  until  It  was  worth 
more  than  $2,000.  an  additional  lot  cannot  be 
purchased  and  added  to  the  homestead  under 
the  provision  of  that  act  that  the  homestead  in 
a  town  or  city  shall  be  a  lot  or  lots  occupied 
or  destined  as  a  family  residence  not  to  exceed 
In  value  $2,000  at  the  time  of  their  destination 
as  a  homestead.     Ihid. 

Where  a  homestead  is  dedicated  and  the  prop- 
erty Increases  In  value,  and  other  property  Is 
purchased  and  sought  to  be  Included  in  the 
homestead,  the  then  value  of  the  previously  ac- 
quired property  cannot  be  Ignored  and  tlie  last 
purchase  made  to  relate  back  until  the  time  of 
the  original  dedication  in  order  to  bring  the 
whole  within  the  legal  homestead  value.     Ihid. 

IV.  Homestead  in  decendents'  estates. 

Where  land  Is  set  off  by  the  administrator  of 
an  estate  to  the  widow  of  the  Intestate  for  a 
homestead,  and  it  afterwards  rises  In  value,  a 
new  assignment  cannot  be  had  to  reduce  the 
quantity.     Kenley  v.  Bryan,  110  111.  652. 

But  where  a  homestead  not  worth  more  than 
the  statutory  limit  at  the  time  It  was  set  apart 
afterwards  becomes  worth  more  than  that 
amount  it  Is  an  excessive  homestead  from  which, 
on  the  death  of  the  husband,  the  court  should 
set  off  a  homestead  to  the  wife,  with  reference 
to  the  value  of  the  property  at  the  time  of  his 
death.     Linch  v.  Broad,  70  Tex.  02. 

And  a  wife  upon  the  death  of  her  husband 
takes,  under  Cal.  homestead  act  of  1862.  i  4. 
the  property  which  Immediately  preceding  his 
death  constituted  the  homestead  as  defin<»d  and 
protected  by  statute,  and  nothing  more,  and 
not  the  specific  parcel  or  parcels  of  land  which 
were  described  In  the  declaration,  and  which 
may  at  one  time  have  constituted  the  home- 
stead, where  It  had  increased  in  value  so  as  to 
be  above  the  statutory  limit.  Re  Delaney,  37 
Cal.  176. 

But  a  homestead  set  off  under  Cal.  Code  Civ. 
Proc.  S  474.  providing  that  If  the  homestead 
selected  by  the  husband  and  wife  or  either  of 
them  during  their  coverture,  and  recorded  while 
both  were  living,  was  selected  from  community 
property,  it  vests  on  the  death  of  the  husband 
or  wife  absolutely  in  the  survivor,  goes  abso- 
lutely to  the  survivor  upon  the  death  of  one  of 
them  If  It  was  within  the  statutory  limit  when 
set  off.  though  at  the  time  of  the  death  its  valu«^ 
exceeded  the  statutory  limit.  Re  Burdick,  76' 
Cal.  639. 

In  the  above  case  earlier  decisions  on  the  sub- 
ject by  the  same  court  were  distfnguished  upoi» 
the  ground  that  they  were  made  under  material- 
ly  different  statutory  provisions. 

F.  H.  B. 
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000  as  a  homestead  from  ignorance  of  the 
law  or  defective  judgment,  C,  who  has  a  debt 
amounting  to  $1,0<K>  against  B,  is  by  this 
proceeding  deprived  of  any  right  to  subject 
any  portion  of  the  $9,000  worth  of  the  land 
to  the  payment  of  his  debt,  and  he  is  thus 
deprived  of  his  legal  rights  in  a  proceeding 
to  which  he  is  not  a  party  and  in  which  he 
has  no  legal  right  to  file  exceptions  to,  or 
make  any  other  objections  to,  th«  allot- 
ment. 

Appellant  offers  to  take  the  land  and  pay 
therefor  $2,000,  thus  enabling  appellee  to  get 
$1,000  with  which  to  purchase  another  home- 
stead. 

Thus,  every  right  guaranteed  to  the  debtor 
under  the  homestead  law  is  preserved  to  ap- 
pellee. 

McMurray  t.  Shuck,  6  Bush,  112;  Bell  v. 
Aeach,  80  Ky.  47. 

Messrs.  Gamett  ft  Garnett  and  H.  S. 
Robinson  for  appellee. 

HaielriKgy  J^  delivered  the  opinion  of 
the  court : 

On  June  26,  1879,  one  Christie  caused  an 
execution  to  be  levied  on  123  acres  of  land 
belonging  to  his  debtor,  the  appellee,  John- 
son, who  was  a  housekeeper  with  a  family 
and  entitled  to  a  homestead.  Appraisers 
Cundiff  and  Griffin  were  accordingly  selected 
by  the  officer  levying  the  execution  to  set 
apart  the  homestead,  and  did  so  by  giving  the 
debtor  92  acres  of  the  tract.  The  residue 
of  the  land  was  sold  by  the  officer.  On  No- 
vember 6,  1883,  the  appellant,  Gowdy,  caused 
an  execution  against  Johnson  to  be  levied  on 
the  92  acres  theretofore  laid  off  as  a  home- 
stead; and  appraisers  Sublett  and  Burress 
were  selected,  and  they  set  apart  the  entire 
tract  to  the  debtor  as  a  homestead,  at  $828. 
On  November  the  20th  of  the  same  year  an- 
other execution  issued  on  the  same  judgment, 
and  appraisers  Taylor  ana  Shreve  set  apart 
the  same  tract,  valuing  it  at  $969.  Two 
other  executions  were  issued  subsequently, 
but  no  further  effort  seems  to  have  been 
made  to  subject  the  homesteaa  to  the  debt 
until  December,  1894,  when  another  execu- 
tion issued,  and  appraisers  Kerr  and  Romine 
set  apart  29  acres  of  the  tract  as  a  home- 
stead, valuing  it  at  the  statutory  limit  of 
$1,000.  The  officer  then  proceeded  to  sell 
the  residue  under  the  execution,  when  the 
plaintiff  therein  bought  it  at  the  price  of 
^00,  a  sum  considerably  less  than  his  debt 
and  interest.  Johnson  then  instituted  this 
action  in  equity  to  have  the  levy  and  sale  de- 
clared void,  and  his  title  and  right  quieted 
to  the  homestead  as  originally  laid  off.  The 
answer  of  Gowdy  sets  up  at  length  various 
matters  supposed  by  him  to  authorize  the 
revaluation  of  the  homestead,  and  the  levy 
on,  and  sale  of,  the  excess  of  land  over  the 
value  limit  of  the  statute.  Among  other 
things,  he  avers  that,  as  he  was  no  party 
to  the  Christie  execution,  he  is  not  bound  by 
the  action  of  the  appraisers  in  setting  apart 
the  92  acres;  that  as  the  Christie  debt  was 
small,  and  the  residue  of  the  tract  left  for 
sale  was  ample  to  pay  the  debt,  the  proceed- 
ing was  merely  formal ;  that  as  a  matter  of 
fact  the  92  acres  of  land  at  that  time  were 
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worth  at  least  $1,500  or  more, — a  fact  well 
known  to  the  appraisers, — and  their  action 
was  therefore  fraudulent;  that  he  is  not  es- 
topped by  the  action  of  subsequent  apprais- 
ers under  his  execution;  and  that  since  1883 
the  land  has  increasea  in  value  to  the  extent 
of  $500  at  least.  He  avers,  further,  that, 
prior  to  the  last  levy  and  sale  under  his 
execution,  the  debtor,  Johnson,  ceased  to  be 
a  housekeeper  with  a  family. 

We  are  of  opinion,  as  held  by  the  chancel- 
lor on  demurrer,  that  these  averments  do  not 
constitute  any  reason  whatever  for  disturb- 
ing the  original  setting  apart  of  the  92  acres 
to  Johnson  as  a  homestead  under  the  Chris- 
tie execution.  It  is  settled  law  that  the  ac- 
tion of  the  appraisers  is  final  and  conclusive 
against  the  world,  unless  impeached  for 
fraud  or  mistake.  The  mistake  meant  is  not 
one  of  mere  judgment  with  respect  to  the 
value  of  the  land  set  apart.  That  is  the  pre- 
cise thing  they  are  called  on  to  do, — value 
the  land  and  set  it  apart.  If,  intending  to 
set  apart  50  acres,  they  should,  in  fact,  set 
apart,  by  mistake,  100  acres,  this  would  af- 
ford ground  for  relief  to  any  complaining 
creditor.  Nor  can  there  be  relief  in  this  case 
on  the  ground  of  fraud.  The  answer  declares 
that  more  than  ten  years  have  elapsed  since 
the  alleged  fraud  (Ky.  Stat.  §  2519),  and  as 
relief  against  fraud  or  mistake  should  be 
sought  within  five  years  from  the  discovery 
thereof,  and,  in  any  event,  within  ten  years 
from  the  act  complained  of,  the  averments 
were  insufficient  to  afford  ground  for  relief, 
and  it  was  proper  to  so  declare  on  demurrer. 

It  was  not  denied  that  Johnson  was  a 
housekeeper,  and  in  the  possession  of  the  92 
acres,  when  Gowdy  obtained  the  new  ap- 
praisement, and  levied  on  and  sold  the  resi- 
due of  the  tract;  his  averment  on  this  sub- 
ject being  simply  to  the  effect  that  Johnson 
had  ceased  to  have  a  family.  This  question 
has  been  authoritatively  settled  by  this  court 
in  Stults  V,  Sale,  92  Ky.  S>,  13  L.  R.  A.  743, 
where  it  was  held  that,  while  it  was  essential 
to  the  creation  of  the  homestead  right  that 
the  debtor  should  have  a  family,  it  was  not 
essential  to  the  continuance  of  the  right.  The 
loss  of  his  family,  as  by  death  or  marriage, 
did  not  deprive  him  of  the  right. 

The  only  remaining  question  is  to  ascer- 
tain what  effect,  if  any,  is  to  be  given  the 
averment  of  Gowdy,  presented  in  the  nature 
of  a  counterclaim,  that  the  value  of  the  home- 
stead had  increased  to  the  extent  of  at  least 
$500  since  1883.  He  avers  that  it  is  now  in 
fact  worth  $2,500.  and  expresses  his  willing- 
ness to  pay  $2,000  for  it.  Whether  the  fact 
that  the  homestead,  as  originally  established, 
has  so  increased  in  value  as  to  exceed  the 
limit  of  value  prescribed  in  the  statute,  may 
authorize  a  revaluation  and  reassignment,  ia 
a  question  not  free  from  difficulty.  It  seems 
not  to  have  been  determined  in  this  state,  and 
in  other  states  the  courts  have  not  agreed. 
In  Missouri  the  statute  seems  to  be  quite 
similar  to  ours,  and  in  Beckner  v.  Rule,  91 
Mo.  62,  it  was  said:  "There  is  not  a  provi- 
sion in  the  statute  which  looks  to  the  con- 
clusion that,  when  a  homestead  is  once  set 
off.  it  cannot  be  revalued.  .  .  .  The 
debtor  may  have  a  homestead,  but  he  must 
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take  and  hold  it  subject  to  the  fluctuations 
in  value.  If,  in  course  of  time,  it  should 
increase  in  value,  so  as  to  be  worth  more 
than  the  statutory  limit,  it  may  be  assigned 
again,  and  the  excess  applied  to  the  payment 
of  his  debts.  If  the  assigned  homestead 
should  depreciate  in  value,  he  may  add  to 
it  and  claim  a  revaluation  himself."  In  Il- 
linois the  same  rule  seems  to  prevail.  Stub- 
hlefield  v.  Graves,  50  111.  103.  In  Tennessee 
under  a  similar  statute,  the  opposite  conclu- 
sion was  reached.  In  Hardy  v.  Lane,  6  Lea, 
380,  it  was  said:  ''There  is  nothing  in  the 
act  from  which  it  can  be  inferred  that  it 
[the  homestead]  is  subject  to  subsequent  re- 
peated valuations,  if  perchance  it  may  appre- 
ciate in  value,  or  be  estimated  at  a  higher 
value,  by  proceedings  subsequently  instituted 
for  this  purpose.  The  policy  of  the  act  is  to 
secure  a  fixed  and  permanent  abode  and  home 
for  the  head  of  the  family,  his  wife  and  chil- 
dren, in  the  possession  of  which  they  should 
not  be  disquieted  and  disturbed,  if  by  their 
industry  they  so  far  improve  the  premises  as 
to  make  them  really  more  valuable  than  they 
were  when  first  assigned  to  them.  Upon  the 
construction  contended  for,  i.  e.,  that  the 
homestead  must  always  be  kept  to  the  exact 
value  first  assigned  to  it,  the  occupants 
would  be  constantly  liable  to  the  annoyance 
of  new  suits  to  ascertain,  by  the  speculations 
and  opinions  of  creditors  and  others,  whether 
the  homestead  had  not  appreciated  in  value." 
In  North  Carolina  {Oully  v.  Cote,  96  N.  C. 
447 ) ,  it  was  held  that,  as  no  provision  was 
made  in  the  statute  for  laying  off  the  home- 
stead a  second  time,  it  could  not  be  done,  in 
the  absence  of  fraud  or  irregularity  in  connec- 
tion with  the  assignment.  But  whether  the 
creditor  might  have  an  equitable  remedy  in 
case  the  homestead  had  greatly  increased  in 
value  was  a  question  not  decided,  although 
mentioned. 

Our  statute  provides  that,  in  addition  to 
the  personal  property  exempted  from  sale, 
there  shall  be  exempt  from  sale,  under  exe- 
cution, attachment,  or  judgment,  except  to 
foreclose  a  mortgage  given  by  the  owner  or 
for  purchase  money  due  therefor,  so  much 
land,  including  the  dwelling  house  and  ap- 
purtenances owned  by  the  debtors  who  are 
actual  bona  fide  housekeepers  with  family 
resident  in  this  commonwealth,  as  shall  not 
exceed  in  value  $1,000.  Other  sections  pro- 
vide for  valuation  and  allotment,  and  no  sale 
is  to  be  made  of  the  homestead  unless  it  is 
of  greater  value  than  $1,000,  and  is  not  di- 
visible without  great  diminution  of  its  value. 
We  thus  see  that  the  thing  attempted  to  be 
protected  from  sale  is  the  land, — the  home- 
stead itself.  The  object  of  the  statute,  as  of 
all  statutes  of  like  character,  is  not  so  much 
to  exempt  a  certain  sum  of  money  from  sub- 
jection to  debt,  or  land  of  a  certain  value, 
but  it  is  intended  to  protect  the  homestead 
itself, — the  dwelling  house  and  appurte- 
nances,— to  the  end  that  the  citizens  of  the 
commonwealth  may  be  home  owners.  The 
matter  of  value  is  a  mere  incident, — a  proper 
one,  it  is  true,  as  our  lawmakers  have  con- 
ceived it  to  be  the  better  rule  that  some  limi- 
tation in  value  should  be  applied.  In  some 
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other    states,    we    believe,  no  limitation  of 
value  is  prescribed. 

We  have  already  seen  that  the  act  of  slot- 
ting apart  the  homestead,  whether  by  the 
sheriff  or  by  commissioners  appointed  undei 
order  of  court,  is  a  final  and  conclusive  ace. 
In  effect,  the  act  is  an  adjudication, — a  judi- 
cial procedure  in  rem, — ^not  to  be  disturbed 
except  for  fraud  or  mistake,  as  in  other  ad- 

i'udications.  We  think  this  judgment  in  the 
lomesteader's  favor  is,  in  effect,  a  judgment 
that  he  is  the  permanent  holder  of  a  certain 
described  tract  of  land,  and  is  entitled  to  the 
possession  of  it  so  long  as  it  remains  hi» 
homestead.  The  matter  of  its  value,  at  mo^t 
only  an  incident  controlling  the  quantity  of 
the  assignment,  is  no  longer  a  question  of  im- 
portance or  interest  to  the  owner  and  home- 
steader after  his  rights  are  once  fixed  to  a 
particular  boundary.  That  question  is  a 
closed  one.  It  was  never  other  than  a  pre- 
liminary one, — a  condition  precedent,  as  it 
were,  to  the  final  assignment  of  the  home- 
stead by  metes  and  bounds.  When  that  Is 
fixed,  the  ownership  and  right  of  occupancy 
is  fixed.  We  reganl  it  as  altogether  repug- 
nant to  the  policy  and  object  of  our  home- 
stead law  that  this  fixed  right  of  occupancy 
shall  be  made  to  depend  on  the  fluctuations 
of  the  real-estate  market.  How  often  might 
it  happen  that  homesteads  of  the  prescribed 
value  as  originally  assigned,  and  not  suscep- 
tible of  further  division,  would  have  to  be 
sold,  upon  an  advance  in  the  market?  It  is 
against  the  policy  of  the  law  that  any  home- 
stead be  sola  at  all,  and  it  is  to  be  laid  off — 
set  apart — in  all  cases  except  where  great 
diminution  in  value  would  result  by  a  divi- 
sion. It  is  sold  then  as  a  matter  of  neces- 
sity, and  the  conditions  which  give  rise  to 
the  necessity  of  selling  the  homestead  of  the 
citizen  ought  not  to  be  multiplied  or  in- 
creased, after  his  rights  have  once  been  Ju- 
dicially determined  and  fixed  of  record. 

The  bad  effect  on  the  homesteader  of  ren- 
dering his  habitation  unstable,  and  increas- 
ing his  anxiety  for  the  continued  shelter  of 
his  family,  is  not  to  be  overlooked.  While 
it  is  said  that  the  state  by  such  statutes  Is 
conferring  merely  a  favor  or  privil^e  on  the 
debtor,  it  is  to  be  remembered  that  the  state 
gets  value  received.  It  comes  to  be  support- 
ed in  time  by  a  citissenship  interested  in  the 
state  and  tied  to  her  soil,  of  independent 
home  owners,  and  not  of  transient  and  uncer- 
tain tenants.  It  was  aptly  said  by  Mr.  Ben- 
ton in  the  Senate  of  the  United  States,  that 
"tenantry  is  unfavorable  to  freedom.  It  lays 
the  foundation  for  separate  orders  in  society, 
annihilates  the  love  of  country,  and  weakens 
the  spirit  of  independence.  The  tenant  hti^ 
in  fact  no  country,  no  hearth,  no  domestic 
altar,  no  household  god.  The  freeholder,  on 
the  contrary,  is  the  natural  supporter  of  a 
free  government;  and  it  should  be  the  pol- 
icy of  republics  to  multiply  their' freeholders, 
as  it  is  the  policy  of  monarchies  to  multiply 
their  tenants."  As  already  stated,  we  have 
heretofore  decided,  in  effect,  that  once  a 
homesteader  always  a  homesteader.  And  we 
think  it  equally  clear  within  certain  1  imi- 
tations as  to  occupancy  and  possible  excep- 
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tiona  to  be  noticed,  once  a  homestead  always 
a  homestead. 

Learned  counsel  suggest  that  a  gold  mine 
might  be  discoyered  on  the  premises  of  the 
original  assignment  as  made.  If  so,  or  if  an 
extravagant  residence  were  erected  on  the 
premises,  there  would  likely  be  found  some 
equitable  remedy  for  the  creditor.  The  law 
will  not  brook  fraud  on  the  part  of  the  home- 
steader, and,  if  extraordinary  outlays  of 
mone^  or  property  are  ^ut  on  the  exempted 
premises  beyond  what  is  reasonably  neces- 
sary to  the  profitable  use  and  comfortable 
enjoyment  of  the  home  as  sucn,  it  might  af- 
ford ground  for  the  interposition  of  a  chan- 
cellor. In  the  case  before  us  there  has  been 
a  presumably  natural  increase  in  the  value  of 
the  premises  of  $500,  in  a  space  of  some  ten 
or  a  dozen  yean;  and  the  doctrine  contended 


for  would  have  permitted,  the  appellant,  or 
some  other  creditor,  to  have  cut  on  a  part  of 
the  homestead  every  year  of  the  ten.  The 
result  even  then  would  have  to  be  based  on 
mere  opinions  and  sp^nilations  as  to  value, 
reached  often  after  years  of  constant  legal 
warfare.  However,  we  have  before  us  no  gold- 
mine case,  or  one  involving  any  fraud  on  the 
part  of  the  appellee,  or  unreasonable  outlay 
on  the  premises,  or  Uie  question  of  rapid  and 
extraordinary  inflation  of  prices.  It  will  be 
time  enough  to  consider  such  cases,  if  any 
such  should  arise,  when  they  are  reached. 

The  judgment  granting  the  appellee  tha 
relief  sought  and  dismissing  appellant's 
counterclaim  is  affirmed. 

Petition  for  rehearing  overruled. 
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City  of  CHICAGO  et  ak 

(170  111.  680.) 

A.  creditor's  bill  'vrill  not  lie  avalnst  a 
municipal,  corporation  to  reach  money 
due  from  It  to  a  contractor  who  Is  a  debtor  of 
the  complainant 

(December  22,  1897.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Court,  First  District,  af- 
firming a  judgment  of  the  Superior  Court 
for  Cook  County  in  favor  of  defendants  in 
a  creditor's  bill  to  reach  a  debt  due  by  the 
defendant  city  to  Michael  J.  Joyce.  Af- 
firmed. 

The  facte  are  stated  in  the  opinion. 

Mr,  Jolia  T.  Barker,  for  appellant: 

A  municipal  corporation  is  a  trustee  hold- 
ing property  in  trust  for  the  use  of  the  pub- 
lie  {Hyde  Park  ▼.  Chicago,  124  111.  156;  Mc 
Cord  ▼.  Pike,  121  111.  288 )»  and,  being  a 
trustee  for  its  constituents,  it  stands  on  the 
footing  of  other  corporations. 

Sherlock  ▼.  Winnetka,  69  111.  389. 

Equity  has  no  power  to  dispense  with  the 
plain  requirements  of  a  statute. 

Stone  V.  Gardner,  20  111.  304,  71  Am.  Dec. 
268. 

Its  jurisdiction  is  ancient  and  ample,  and 
not  limited  U>  the  construction  given  to 
garnishment  acts. 

Smither  v.  Lewie,  1  Vern.  398;  Balch  ▼. 
Waeiall,  1  P.  Wms.  446 ;  Singer  d  T.  Stone 
Co.  ▼.  Wheeler,  6  111.  App.  226. 

The  public  is  interest^  in  the  enforce- 
ment of  lawful  contracts,  as  well  as  in  the 
suppression  of  illegal  transactions. 

Greenhood,  Pub.  Pol.  29. 


A  contract  for  work  performed  under  the 
direction  of  a  board  of  public  works  and  of 
superintendents  fixes  the  liability  through- 
out. 

Chicago  ▼.  Dermody,  61  111.  431. 

A  debt  due  by  a  municipal  corporation  to 
its  creditor  may  by  a  creditor's  bill  be  sub- 
jected to  the  satisfaction  of  a  judgment 
against  the  creditor. 

Furlong  ▼.  Thomeaen,  19  Mo.  App.  364; 
Beal  v.  MoVicker,  3  Mo.  App.  692;  Pendle- 
ton V.  Perkins,  49  Mo.  666;  Lyell  v.  St, 
Clair  County  Supere.  3  McLean,  680;  Sing^ 
er  d  T,  Stone  Co.  v.  Wheeler,  6  111.  App. 
225;  Sinking  Fund  Comra,  ▼.  Horthem 
Bank,  1  Met.  (Ky.)  174. 

Mesara.  William  G.  Beale,  Byron 
Hoyden,  and  Edward  B.  Burlingf  for  ap- 
pellees : 

A  municipal  corporation  cannot  be  sub- 
jected to  garnishment  proceedings. 

Chamberlain  v.  Oaillard,  26  Ala.  504; 
Memphis  ▼.  Laski,  9  Heisk.  511,  24  Am.  'Ren. 
327;  People,  Bpaun,  t.  Omaha,  2  Neb.  160; 
Hightotcer  v.  Slaton,  64  Ga.  110,  21  Am. 
Rep.  273;  Wallace  ▼.  Latoyer,  54  Ind.  608, 
23  Am.  Rep.  661;  School  Diet.  No.  4  v. 
Gage,  39  Mich.  486,  33  Am.  Rep.  421 :  Erie 
v.  Knapp,  29  Pa.  176 ;  MoDougal  ▼.  Hennepin 
County  Supers,  4  Minn.  189;  Bumham  v. 
Fond  du  Lac,  15  Wis.  194. 

It  is  a  mistaken  point  of  view  to  regard 
a  municipal  corporation  in  the  same  manner 
as  a  corporation  estublished  for  private 
gain.  Nearly  all  the  creditors  of  the  city 
are  receiving  their  money  from  the  city  in 
return  for  services  of  a  public  character. 
They  are  public  servants,  and  the  public 
should  not  be  deprived  of  their  services  in 
order  that  an  individual  may  secure  pay- 
ment of  his  debt. 

Philadelphia  Granite  rf  Blue  Stone  Co.  ▼. 
Douglass,  3  Pa.  Dist.  R.  133. 


NOTC. — The  above  case  seems  to  be  an  un- 
Qsnal  one,  for  the  reason  that  creditors'  bills 
are  not  commonly  brought  against  municipal 
eorporatlons.  The  same  reasons  seem  to  apply 
to  snch  cases  that  apply  to  garnishments.  For 
44  L.  R.  A. 

See  also  45  L.  R.  A.  246. 


exemption  of  municipal  property  from  levy,  see 
Ellis  V.  Pratt  City  (Ala.)  33  L.  R.  A.  264.  Aa 
to  garnishment  of  county,  see  note  to  State, 
Summerfleld,  v.  Tyler  (Wash.)  37  L.  R.  A.  207. 
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The  answer  of  the  city  to  a  creditor's  bill 
ia  conclusive. 

King  v.  Clark,  3  Paige,  76;  Philadelphia 
F.  Ins.  Co.  V.  Central  Nat,  Bank,  1  111.  App. 
344;  United  States  Ins.  Co.  v.  Central  Nat. 
Bank,  7  111.  App.  426;  Fifield  v.  Carton,  15 
111.  App.  458;  Bouton  v.  Smith,  113  111.  481. 

Crwdgf  J,,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  a  judgment  of  the 
appellate  court  affirming  a  judgment  of  the 
superior  court  of  Cook  county  sustaining  a 
demurrer  to  a  creditor's  bill  brought  by  the 
Addyston  Pipe  &  Steel  Company  against  the 
city  of  Chicaeo  and  one  Michael  J.  Joyce. 
It  is  alleged  m  the  bill  that  the  defendant 
Joyce  had  a  contract  with  the  city  of  Chi- 
cago, in  and  about  the  performance  of  which 
the  complainant  furnished  him  material  and 
labor  wtiich  he  failed  to  pay  for.  The  bill 
then  alleges  the  obtaining  of  judgment,  issu- 
ing of  execution,  nnd  return  of  execution 
nulla  bona;  that  the  city  holds  money  and 
effects  which  belong  to  the  defendant  Joyce ; 
and  prays  discovery  as  is  provided  for  in  S 
49,  chap.  22,  Hurd's  Rev.  Stat.  1893.  In 
brief,  the  claim  made  in  the  bill  is  that  the 
city  of  Chicago  is  indebted  to  Joyce  for  labor 
performed  under  his  contract  with  the  city, 
and  complainant  is  entitled  by  creditors'  bill 
to  reach  the  money,  and  compel  its  payment 
to  complainant.  The  demurrer  was  sustained 
in  the  superior  court,  and  the  judgment  af- 
firmed in  the  appellate  court,  on  the  sole 
ground  that  a  creditor's  bill  will  not  lie 
against  a  municipal  corporation;  and  the 
correctness  of  that  decision  is  the  only  ques- 
tion presented  by  this  record. 

This  court  held,  in  Chicago  v.  Hasley,  25 
111.  596,  that  the  property  of  a  municipal 
corporation  like  Chicago  could  not  be  levied 
upon  and  sold  under  an  execution.  This  de- 
cision was  predicated  upon  the  grounds  of 
public  policy.  It  is  there  said:  "There 
can  be  no  doubt  that  the  property  of  a  pri- 
vate corporation  may  be  seized  and  sold  un- 
der a  fi.  fa.  for  the  payment  of  its  debts,  as 
in  the  case  of  an  individual.  .  .  .  The 
nature,  objects,  and  liabilities  of  political, 
municipal,  or  public  corporations,  we  think, 
stand  on  different  grounds.  These  corpora- 
tions signify  a  community,  and  are  clothed 
with  very  extensive  civil  authority  and  po- 
litical power.  All  municipal  corporations 
are  both  public  and  political  bodies.  They 
are  the  embodiment  of  so  much  political 
power  as  may  be  adjudged  necessary  by  the 
legislature  granting  the  charter  for  the  prop- 
er government  of  the  people  within  the  lim- 
its of  the  city  or  town  incorporated.  .  .  . 
For  those  purposes,  the  authorities  can  raise 
revenue  by  taxation,  make  public  improve- 
ments, and  defray  the  expenses  thereof  by 
taxation."  The  court  then  goes  on  to  show 
that,  if  the  property  of  the  city  could  be 
levied  on  ana  sold,  it  would  be  impossible 
for  it  to  perform  the  functions  to  the  people 
for  which  it  was  created.  In  Mertoin  v. 
Chicago,  45  111.  134,  92  Am.  Deo.  204,  the 
question  arose  whether  a  municipal  corpor- 
ation was  liable  to  garnishment;  and  the 
court  after  referring  to  Chicago  v.  Haaley, 2o 
44  lu  R.  A. 


111.  596,  with  approval,  held  that  it  was  not 
so  liable.  It  is  there  said:  "The  question 
has  been  often  before  the  American  courts, 
and,  although  the  decisions  are  not  uniform, 
in  a  large  majority  of  the  cases  it  has  been 
held  the  writ  would  not  lie.  The  reason 
given  for  these  decisions  is  uniformly  the 
same,  and  is  substantially  that  given  by 
this  court  in  the  case  in  25  111.  It  must  be 
decided  as  a  question  of  public  policy. 
These  municipal  corporations  are  in  the  ex- 
ercise of  governmental  powers  to  a  very 
large  extent. .  They  control  pecuniary  inter- 
ests of  great  magnitude,  and  vast  numbers 
of  human  beings,  who  are  more  dependent 
upon  the  municipal,  for  the  security  of  life 
and  property,  than  they  are  on  either  the 
state  or  the  Federal  government.  To  per- 
mit the  great  public  duties  of  this  corpora- 
tion to  be  imperfectly  performed,  in  order 
that  individuals  may  the  better  collect  their 
private  debts,  would  be  topervert  the  ^reat 
objects  of  its  creation.  That  its  efficiency 
for  purposes  of  government  would  be  im- 
paired by  holding  it  liable  to  garnishment 
cannot  be  doubted.  A  large  and  growing 
city,  like  Chicago,  must  constantly  have  hun- 
dreds of  persons  in  its  employment;  and  if 
the  city  cannot,  at  short  intervals,  make  a 
settlement  of  these  multitudinous  accounts, 
but  is  liable  to  be  drawn  into  court  at  the 
suit  of  every  creditor  of  its  numerous  em- 
ployees, it  will  not  only  be  eng^aged  in  much 
expensive  and  vexatious  litigation,  in  which 
it  has  no  interest,  but,  if  unable  to  safely 
pay  its  employees  and  contractors,  it  may 
lose  the  services  of  persons  that  may  be  of 
much  value."  A  municipal  corporation  can- 
not be  properly  turned  into  an  instrument 
or  agency  for  the  collection  of  private  debt*. 
It  exists  simply  for  the  public  welfare,  and 
cannot  be  required  to  consume  the  time  of  its 
officers  or  the  money  in  its  treasury  in  de- 
fending suits,  in  order  that  one  private  in- 
dividual may  the  better  collect  a  demand 
due  from  another.  The  doctrine  announced 
in  Mertoin  v.  Chicago  is  fully  sustained  by 
the  following  authorities:  Chamberlain  v. 
Gaillard,  2G  Ala.  504;  Memphis  v.  Laski,  9 
Heisk.  511,  24  Am.  Rep.  327;  People,  8imu^, 
V.  Omaha,  2  Neb.  169;  Hightotoer  v.  Slaton^ 
54  Ga.  110,  21  .\m.  Rep.  273;  Wallace  v. 
Lawyer,  54  Ind.  508.  23  Am.  Rep.  661; 
School  Dist.  No.  4  v.  Gage,  39  Mich.  486.  33 
Am.  Rep.  421 ;  McDougal  v.  Hennepin  Coun- 
ty Supers.  4  Minn.  184  (Gil.  130)  ;  Bum- 
ham  V.  Fond  du  Lac,  15  Wis.  194.  The  de- 
cision of  the  questions  in  these  cases,  as  will 
be  found  upon  examination,  is  predicated  on 
the  ground  of  public  policy,  and  they  fully 
sustain  the  doctrine  announced  by  this 
court. 

If,  as  we  have  held,  a  municipal  corpora- 
tion is  not  liable  to  the  process  of  garnish- 
ment, upon  what  ground  can  a  creditors' 
bill  be  maintained  against  a  municipal  cor- 
poration? If  it  is  contrary  to  public  policy 
to  permit  the  one,  upon  the  same  ground 
and  for  like  reasons  must  not  the  other  be 
denied?  The  process  of  garnishment  and  a 
creditors'  bill  are,  in  effect,  instituted  for 
the  same  purpose.  They  are,  as  a  general 
rule,  instituted  to  reach  money  in  the  hands 
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of  a  third  party,  due  and  owing  from  a  judg- 
ment debtor  to  a  judgment  creditor.  A  ref- 
erence to  the  statute  imder  which  the  two 
proceedings  are  instituted  will  show  their 
similarity.  Rev.  SUt.  1893,  chap.  62,  §  1, 
provides  that  whenever  a  judgment  shall  be 
rendered  by  any  court  of  record  or  any  jus- 
tice of  the  peace  in  this  state,  and  an  execu- 
tion against  the  defendant  in  such  judgment 
shall  be  returned  by  the  proper  officer  "No 
property  found,"  on  the  affidavit  of  the 
plaintiff  or  other  credible  person  bein^^  file<l 
with  the  clerk  of  such  court  or  justice  of  the 
peace,  that  said  defendant  has  no  property, 
within  the  knowledge  of  such  affiant,  in  his 
possession  liable  to  execution,  and  that  such 
affiant  hath  just  reason  to  believe  that  any 
other  person  is  indebted  to  such  dcfe'idant, 
or  hath  any  effects  or  estate  of  such  defend- 
ant in  his  possession,  custody,  or  charp^e,  it 
shall  be  lawful  for  such  clerk  or  justice  of 
the  peace  to  issue  a  summons  against  the 
person  supposed  to  be  indebted  to,  or  sup- 
posed to  have  any  of  the  effects  or  estate  of, 
the  said  defendant,  commanding  him  to  ap- 
pear before  said  court  or  justice  as  a  garn- 
ishee; and  said  court  or  justice  of  the  peace 
shall  examine  and  proceed  against  such  gar- 
nishee or  garnishees,  in  the  same  manner  as 
is  required  bv  law  against  garnishees  in 
original  attachments.  Bev.  Stat.  1893,  chap. 
22,  S  49  (Chancery),  provides:  "When- 
«ver  an  execution  shall  have  been  issued 
against  the  property  of  a  defendant,  on  a 
judgment  at  law  or  eouity,  and  shall  have 
been  returned  unsatisned,  in  whole  or  in 
part,  the  party  suing  out  such  execution 
may  file  a  bill  in  chancery  against  such  de- 
fendant, and  any  other  person,  to  compel  the 
discovery  of  any  property  or  thin^  in  action, 
belonging  to  the  defendant,  and  oi  any  prop- 
erty, money,  or  thing  in  action  due  to  him, 
or  neld  in  trust  for  him,  and  to  prevent  the 
transfer  of  any  such  property,  money,  or 
thing  in  action,  or  the  payment  or  delivery 
thereof  to  the  defendant,  except  when  such 
trust  has,  ill  good  faith,  been  created  by,  or 
the  fund  so  held  in  trust  has  proceeded  from, 
some  person  other  than  the  defendant  him- 
self. The  court  shall  have  power  to  compel 
such  discovery,  and  to  prevent  such  trans- 
fer, payment,  or  delivery;  and  to  decree  sat- 
isfaction of  the  sum  remaining  due  on  such 
judgments,  out  of  any  personal  property, 
money,  or  things  in  action,  belonging  to  the 
•defendant  or  held  in  trust  for  him,  with  the 
exception  above  stated,  which  shall  be  dis- 
covered by  the  proceedings  in  chancery, 
whether  the  same  were  originally  liable  to 
be  taken  in  execution  at  law  or  not." 

Under  the  section  of  the  statute  providing 
for  garnishment  when  an  execution  has  been 
issued  and  returned  "No  property  found,"  a 
summons  may  be  issued  against  the  person 
supposed  to  be  indebted,  commanding  him  to 
answer  as  garnishee.  Under  the  other  stat- 
ute, where  an  execution  has  been  issued  and 
returned  **No  property  found,"  a  creditors' 
bill  may  be  filed.  The  object  attempted  to 
he  reached  in  each  case  is  practically  the 
«ame.  In  one  case  a  judgment  may  be  ren- 
dered as  in  an  action  at  law,  while  in  the  other 
«  money  decree  may  be  rendered.  An  execu- 
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tion  may  issue  in  either  case.  The  two  pro- 
ceedings  are  so  similar,  and  the  result  to  b6 
accomplished  under  both  so  nearly  the  same, 
that  if  it  is  contraiy  to  public  policy,  as  wo 
have  held  it  is,  to  allow  garnishment  against 
a  municipal  corporation,  for  the  same  rea- 
sons a  creditors^  bill  cannot  be  sustained. 
Should  the  i»urts  hold  that  a  creditors'  bill 
would  lie  against  a  municipal  corporation, 
to  reach  money  due  its  employees  or  con- 
tractors, a  wide  door  would  be  open  to  all 
the  evils  mentioned  in  Menvin  v.  Chicago; 
and  we  are  not  prepared  to  establish  a  rule 
which  might  lead  to  such  results.  But  it 
is  said  that  in  a  garnishment  proceeding  the 
answer  of  the  city  may  be  controverted,  and 
the  city  may  thus  be  required  to  sustain  the 
answer  by  evidence;  while  in  a  creditors' 
bill,  where  the  city  in  its  answer  denies  that 
it  is  in  any  manner  indebted,  that  will  end 
the  litigation  as  to  the  city,  and  hence  a 
different  rule  should  be  adopted  when  a 
creditors'  bill  is  filed.  In  Bouton  v.  Smith, 
113  111.  486,  it  was  held  that  when  a  bill  is 
for  discovery  only,  and  fails  as  such,  it 
should  be  dismissed,  and  could  not  be  re- 
tained for  any  other  purpose.  But  where 
the  bill  seeks,  not  only  disrcovery,  but  other 
relief,  the  court  has  jurisdiction  to  retain 
the  bill  for  all  purposes.  Indeed,  §  25  of  the 
chancery  act  declares  that  the  disclosure 
shall  not  be  regarded  conclusive.  That 
section  provides:  "When  the  complainant 
shall  require  a  discovery  respecting  the  mat- 
ters charged  in  the  bill,  the  disclosure  shall 
not  be  deemed  conclusive,  but,  if  a  replica- 
tion be  filed,  may  be  disproved  or  contra^ 
dieted  like  any  other  testimony,  according 
to  the  practice  of  courts  of  equity."  It  is 
therefore  apparent  from  the  ruling  in  the 
case  last  cited,  and  from  the  language  of  § 
25  of  the  statute,  that  in  many,  if  not  all, 
creditors'  bills  which  might  be  brought 
against  a  municipal  corporation  there  would 
be  as  much  controversy  as  would  arise  in  a 
garnishment  proceeding,  and  hence  the  rule 
that  should  control  in  the  one  case  should 
also  govern  in  the  other. 

We  are  satisfied  that  the  judgment  of  the 
Appellate  Court  is  correct,  and  it  will  be 
affirtntd. 


Isaac  H.  SNYDER,  Appt,, 

V. 

City  of  MT.  PULASKI  et  aU 

(176  111.  897.) 

1.  Permlaalon  to  use  a  well  In  a  elty 
street,  given  as  part  of  an  electric  light 
franchise,  is  a  mere  license  revocable  at  the 
pleasure  of  the  mnnicipallty,  although  the  li- 
censee has  made  ezpendltares  on  the  faith  of 
It  and  would  not  have  accepted  the  franchise 
without  such  permission. 

2.  One  eon  tract  In  ff  irltli  a  city  for  tlie 

Note. — ^As  to  limitation  of  power  to  grant 
property  rights  in  streets,  see  also  Hlbbard  v. 
Chicago  (111.)  40  L.  R.  A.  621;  Augusta  v. 
Burum  (Ga.)  26  L.  R.  A.  840;  Eddy  v.  Granger 
(R.  I.)  28  L.  R.  A.  517;  Stevens  v.  Muskegon 
(Mich.)  36  L.  R.  A.  777;  Smith  v.  McDowell, 
Hall  (III.)  22  L.  R.  A.  893. 
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riffltt  to  maintain  a  ireii  in  a  public 
street  Is  bound  to  take  notice  that  the  city 
has  no  power  to  bind  Itself  by  such  a  con- 
tract and  may  revoke  it  at  any  time. 

(October  24,  1898.) 

APPEAL  by  plaintifT  from  a  judgment  of 
the  Appellate  Court,  Third  District,  af- 
firming a  decree  of  the  Circuit  Court  for  Lo- 
ffan  County  dismissing  a  bill  filed  to  enjoin 
defendants  from  interfering  with  a  well 
which  complainant  was  alleged  to  have  a 
contract  right  to  maintain  in  a  street.  Af' 
firmed. 

Statement  by  Phillips,  J.: 

On  March  24,  1891,  the  appellant  was 
granted,  by  ordinance,  the  right  to  erect  and 
operate  an  incandesce.nt  electric  light  plant 
in  the  village  of  Mt.  Pulaski  for  the  term  of 
twenty  years.  On  the  18th  of  April  of  t);ie 
same  year  he  purchased  a  lot  on  which  a 
flour  mill  formerly  stood,  which,  when  in 
operation,  had  been  supplied  with  water 
from  a  well  in  Green  street,  near  its  intersec- 
tion with  Spring  street,  in  the  village.  This 
well  was  dug  by  the  operators  of  the  flour 
mill  with  the  consent  or  the  village  authori- 
ties, and  was  connected  with  the  lot  by  means 
of  pipes  laid  underground.  Afterwards,  on 
June  23  of  the  same  year,  by  an  ordinance 
duly  passed  and  approved,  appellant  was  al- 
lowed the  use  of  the  well  for  the  period  of  twen- 
ty years;  the  same  to  be  maintained  at  his 
own  expense,  and  to  be  so  kept  as  to  be  safe 
to  the  traveling  public.  In  October  following, 
by  another  ordinance,  he  was  granted  the 
right  to  put  in  upon  the  streets  of  the  village 
the  necessary  appliances  for  an  arc  system 
of  electric  lighting,  with  a  contract  for  street 
lights  for  five  years.  In  the  erection  of  the 
incandescent  plant  he  expended,  in  round 
numbers*  $9,000,  and  for  the  arc  system 
about  $10,000  more.  When  the  right  to  use 
the  well  was  given  him,  he  found  that  the 
Peoria,  Decatur,  k  Evansville  Railway  Com- 
pany was  using  it  to  supply  its  engines ;  and 
he  entered  in  to  a  contract  with  it  to  supply 
it  with  water,  using  the  railwav  company's 
pump  until  the  following  spring.  In  the 
spring  of  1892  he  discovered  the  water  sup- 
ply to  be  insufficient,  and  dug  a  well  imme- 
diately adjoining  the  old  one,  inserting  what 
is  known  as  a  "Cook's  point"  to  connect  the 
two.  Later  on  he  maae  contracts  with  va- 
rious parties  (among  others,  the  Illinois  Cen- 
tral Railroad  Company  and  a  flour  mill)  to 
furnish  them  water,  and  continued  his  busi- 
ness without  interruption  until  November  25, 
1895,  when  he  was  served  with  a  notice, 
signed  by  the  street  commissioner,  orrierin;; 
him  to  remove  the  "Cook's  point"  and  all 
other  attachments  placed  in  Green  street  by 
him,  and  the  Pump  c^^d  attachments  in  this 
second  well.  The  pump  in  it  not  being  suita- 
ble to  be  placed  in  the  old  well,  on  December 
13, 1896,  ne  purchased  a  new  one,  with  neces- 
sary pipe  and  apparatus,  for  the  purpose  of 
placing  the  same  in  the  old  well,  the  cost  of 
which  was  about  $500.  In  order  to  lift  the 
pump  out  of  the  new  well,  he  erected  a  der- 
rick, and  was  proceeding  with  the  work  of 
taking  out  the  pump  and  appliances  an'l  put- 
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ting  the  new  pump  in  the  old  well,  when  the 
events  transpired  which  gave  rise  to  this 
suit.  On  December  21,  1895,  the  city  coun- 
cil (the  village  organization  having  been 
changed  to  that  of  a  city  organization)  re- 
pealed the  ordinance  granting  the  appellant 
the  use  of  the  old  well ;  and  thereafter,  while 
he  was  at  work  making  the  changes  above 
mentioned,  he  was  served  with  a  notice, 
signed  by  the  city  attorne;^,  stating  that  tlte 
city  objected  to  the  deepening  of  the  old  well, 
and  to  the  placing  of  any  appliances  thereni 
which  would  enable  him  to  draw  water  from 
a  deeper  level  than  the  bottom  of  the  well  a» 
it  was  originally,  constructed.  He  was  also 
notified  at  the  same  time,  verbally,  by  both 
the  city  marshal  and  the  city , attorney,  to 
stop  work,  which  he  refused  to  do.  While 
the  work  was  going  on,  the  street  commis- 
sioner and  others  tore  down  the  derrick,  and 
filled  up  the  pipe  he  was  placing  in  the  old 
well  with  bricKbata  and  other  materials,  and 
also  proceeded  to  fill  up  the  well  with  dirt 
and  rubbish.  Thereupon  he  obtained  an  in- 
junction restraining  the  cit^  from  interfer- 
ing with  and  obstructing  him  in  the  work, 
and  proceeded  to  clean  out  the  old  weii  and 
put  down  in  it  a  new  8-inch  pipe,  driving 
the  same  about  30  feet  below  the  bottom  of 
the  well.  He  then  covered  the  well  with  a 
platform  made  of  4-inch  oak  plank,  and  filled 
up  the  new  well.  The  evidence  shows  that, 
prior  to  this  trouble,  appellant  maintained 
the  well  in  a  dangerous  condition;  that  he 
permitted  steam  to  escape  into  it  in  a  man- 
ner calculated  to  frighten  horses  on  the 
street,  and  kept  it  insecurely  covered.  The 
temporary  injunction  granted  was,  on  the 
hearing,  dissolved,  and  his  bill  dismissed.  An 
appeal  was  taken  to  the  appellate  court  for 
the  third  district,  where  the  decree  of  the 
circuit  court  was  affirmed,  and  the  case  is 
brought  here  by  this  further  appeal. 

Messrs,  A.  G.  Jones  and  Blian  A  Har- 
ris, for  appellant: 

Cities  and  villages  have  the  power  to  pro- 
vide for  a  supply  of  water  by  sinking  wells, 
building  cisterns,  etc.,  and  may  maintain 
them  in  the  public  street. 

111.  Rev.  Stat.  chap.  24,  art.  10,  §  169;  2 
Dill.  Mun.  Corp.  3d  ed.  §  690;  West  v.  Ban- 
croft, 32  Vt.  367;  Louisville  ▼.  Osborne,  10 
Bush,  226. 

Municipalities,  under  the  power  of  exclu- 
sive control  of  their  streets,  may  allow  any 
use  of  them  consistent  with  public  objects 
for  which  they  are  held. 

Gregsten  v.  Chicago,  146  111.  452;  Nelson 
V.  Godfrey,  12  111.  20;  Quincy  v.  Bull,  106  111. 
337 ;  Gridley  v.  Bloomington,  68  111.  47 ;  Chi- 
cago d  N,  W.  R.  Co,  V.  People,  Elgin,  91  111. 
251 ;  Chicago  Municipal  Gaslight  d  Fuel  Co, 
V.  Lake,  130  111.  42;  2  Dill.  Mun.  Corp.  3d 
ed.  S  688 ;  Dickson  v.  Kewanee  Electric  Light 
d  Motor  Co,  63  111.  App.  381 ;  McCartney  v. 
Chicago  d  E,  R.  Co.  112  111.  611 ;  Western  U. 
Teleg.  Co,  v.  Guernsey  d  8.  Electric  Light  Co, 
46  Mo.  App.  120;  Union  Coal  Co,  v.  La  Sdlle^ 
34  111.  App.  98;  People,  Bransom,  v.  Walsh, 
96  111.  248,  36  Am.  Rep.  135;  Chicago  r. 
Rumsey,  87  111.  364. 

A  contract  made  by  a  eity  officer,  although 
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unauthorized,  may  be  ratified  80  aa  to  be- 
come binding  upon  the  municipality. 

1  Dill.  Mun.  Corp.  3d  ed.  S  463;  Shaumee- 
fawn  V.  Baker,  85  ill.  563 ;  Bruce  ▼.  Dickey, 
110  HL  534. 

Where  an  ordinance  is  passed  without  con- 
sideration, if  upon  the  faith  of  such  an  ordi- 
nance a  person  invests  his  money,  that  is 
a  consideration ;  so  that  what  may  have  been 
a  reyocable  license  ceases  to  be  so  and  cannot 
be  reveled. 

Chicago  Municipal  Gaalight  d  Fuel  Oo,  v. 
Lake,  130  111.  54;  WiUoughhy  v.  Lawrence, 
116  111.  20,  56  Am.  Rep.  758;  13  Am.  &  Eng. 
Enc.  Law,  p.  548;  Reirick  y,  Kern,  14  Serg. 
&  R.  267,  16  Am.  Dec.  497;  2  Herman,  Es- 
toppel k  Res  Adjudicata,  S8  1040,  1041; 
Russell  ▼.  Euhhard,  59  111.  337;  Uoale  v. 
Baltimore,  56  Md.  496;  White  ▼.  Smith,  37 
Mich.  291;  Harrison  y.  Boring,  44  Tex.  255; 
Williams  v.  Flood,  63  Mich.  487 ;  Rhodes  v. 
Otis,  33  Ala.  578,  73  Am.  Dec.  439;  Camp- 
hell  Y.  Indianapolis  d  V.  R.  Oo,  110  Ind.  490. 

A  revocable  license,  where  the  use  of  prop- 
erty granted  is  in  the  nature  of  a  public  use, 
cannot  be  revoked  without  reasonable  notice. 

Houston  d  T.  O.  R,  Oo.  ▼.  Boozer,  70  Tex. 
530;  Cornish  v.  Btuhhs,  L.  R.  5  G.  P.  334; 
Mellor  ▼.  Watkins,  L.  R.  9  Q.  B.  400. 

Messrs,  F.  I*.  Tomliiuion  and  Beaeli  ft 
Hodaett  lor  appellees. 

VhXUijIfUt  J',  delivered  the  opinion  of  the 
court: 

^  The  streets  of  a  city  are  dedicated  for  pub- 
lic use,  and  for  these  purposes  the  city  coun- 
cil may  improve  and  control  them,  and  adopt 
needful  rules  for  their  management  and  use. 
But  that  body  has  no  power  to  alien  or  other- 
wise encumber  such  streets,  so  long  as  they 
are  public  streets,  but  must  hold  them  in 
trust  for  public  uses  only;  and  hence  no  ease- 
ment or  right  therein  not  of  a  public  charac- 
ter can  be  granted  by  a  municipality,  or  ac- 
quired by  any  individual  or  corporation,  for 
exclusive  private  use,  to  the  exclusion  of  the 

eublic.  Field  v.  Barling,  149  111.  556,  24  L. 
L.  A.  406;  Hihhard  v.  Chicago,  173  111.  91, 
40  L.  R.  A.  621.  A  permanent  encroach  men  t 
upon  public  streets  for  a  private  use  is  a 
purpresture,  and  is  in  law  a  nuisance.  Driggs 
V.  Phillips,  103  N.  Y.  77 ;  Smith  v.  State,  23 
N.  J.  L.  712;  Atty,  Gen.,  Holtz,  v.  Heishon, 
18  N.  J.  Eq.  410;  titate  v.  Woodtoard,  23  Vt. 
92;  Chamberlain  v.  Enfield,  43  N.  H.  356; 
Com,  V.  King,  13  Met.  115;  Hihhard  v.  Chi- 
cago, supra.  In  the  case  last  cited  it  was 
said  (p.  98, 173  111.  and  p.  623,  40  L.  R.  A.)  : 
"Where  the  city  has  authorized  a  temporary 
use  which  causes  a  temporary  obstruction, 
one  having  been  licensed  to  exercise  such 
temporary  use  would  not  be  liable  for  a  pen- 
alty, under  the  ordinances,  for  obstructing 
the  street,  as  it  was  permitted  as  a  matter 
of  grace  or  favor.  That  such  permission  was 
given  may  be  implied  from  circumstances. 
Oridley  v.  Bloomington,  68  111.  47.  But  when 
the  city  demands  the  removal  of  such  a  struo- 
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ture,  ity  if  permitted  to  remain  thereafter, 
becomes  a  nuisance." 

The  claim  of  the  appellant  that  the  sec- 
ond ordinance,  which  granted  him  the  privi- 
lege of  usinff  the  well,  is  part  of  the  whole 
contract,  and  that  without  it  he  would  not 
have  accepted  the  franchise  or  erected  the 
plant,  in  no  way  affects  the  question  of  law. 
He  claims  that  the  ri^ht  to  use  the  well  was 
part  of  the  consideration  upon  which  he  act^ 
ed,  and  was  intended  as  an  inducement  to< 
him  to  accept  the  franchise  and  build  the 
works.  He  must  have  acted  with  full  knowl- 
edge of  the  fact  that  the  municipality  had 
no  right  or  power  to  confer  on  him  a  right 
to  a  private  use  of  the  street,  giving  him  a 
right  to  a  permanent  encroachment  thereon, 
and  allowing  him  to  create  a  purpresture. 
There  being  no  power  in  the  city  to  make  a 
discrimination  m  the  use  of  the  streets  in' 
favor  of  appellant,  and  permit  him  to  have- 
a  permanent  private  use  of  the  same,  or  to- 
part  thereof,  if  it  has  done  so,  the  most  that 
can  be  said  is  that  it  amounted  to  a  mere 
license  that  would  not  render  him  amenable 
to  punishment  for  a  violation  of  an  ordinance- 
of  the  city  in  obstructing  the  street.  Such 
permission  to  so  use  the  street  is  not  binding 
upon  the  city,  and  is  not  irrevocable.  The 
municipality  having  no  power  to  grant  such 
permanent  use,  there  can  be  no  estoppel 
against  it  from  requiring  the  street  to  be 
open  in  its  entirety,  because  no  estoppel  can 
arise  from  an  act  of  the  municipal  authori- 
ties done  without  authority  of  law.  Seeger 
V.  Mueller,  133  111.  86;  Pettis  v.  Johnson,  56 
Ind.  139;  Stevens  v.  St,  Mary's  Training 
School,  144  111.  336,  18  L.  R.  A.  832;  Day 
V.  Oreen,  4  Gush.  433. 

There  was  power  in  the  city  council  to  pass 
the  ordinance  repealing  the  former  ordinance 
granting  the  right  to  appellant  to  use  the- 
street;  for  such  former  ordinance,  being 
without  authority  of  law,  might  well  be  re- 
scinded. Appellant  acquired  no  right  under 
the  former  ordinance  against  the  public,  nor 
did  he  acquire  any  right  against  the  munici- 
pality by  estoppel,  nor  by  any  riffht  con- 
ferred by  the  ordinance,  because  the  riffht 
conferred  was  a  mere  private  use,  and  that 
private  use  created  a  purpresture.  This* 
fact  it  was  the  duty  of  appellant  to  know; 
hence  a  right  existed  in  the  city  council  to 
repeal  the  ordinance^  theretofore  enacted 
granting  the  right  to  appellant  to  have  and 
use  this  well  in  the  public  streets  of  the  city. 

It  was  not  error  in  the  circuit  court  of 
Logan  countv  to  dismiss  appellant's  bill,  nor 
in  the  appellate  court  for  the  third  district 
to  affirm  its  decree. 

The  judgment  of  the  Appellate  Court  for 
the  Third  District  is  affirmed, 

BosgSy  J.,  took  no  part  in  the  decision  ol^ 
this 


Rehearing  denied  December  13,  1898. 
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CHICAGO  A  EASTERN  ILLINOIS  RAIL- 
ROAD COMPANY,  Appt,, 

V. 

R.  A.   ROUSE,   Admr.  etc.,   of   George   W. 
Brewer,  Deceased. 

(178  III.  132.) 

1.  Tbe  reaponalblllty  of  the  master  for 
the  act  of  a  felloTr  ■errant  is  governed 
by  the  law  of  the  place  where  the  cause  of 
action  arose. 

a.  The  liability  of  an  employer  for  In* 
Jnry  to  an  employee  by  a  felloir  aerv- 
ant  In  a  state  which  has  by  statate  abolished 
the  common-law  rule  can  be  enforced  In  an- 
other state  In  which  the  common-law  rule 
atiU  preTails. 

(February  17,  1899.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Cc<urt,  Third  District, 
affirming  a  judgment  of  the  Circuit  Court 
for  Vermilion  County  in  favor  of  plaintiff 
In  an  action  brought  to  recover  damages 
for  personal  injuries  resulting  in  death  and 
alleged  to  have  been  caused  by  negligence 
for  which  defendant  was  responsible.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Will  H.  Lyford,  H.  M.  Steely, 
and  Albert  M«  Cross,  for  appellant: 

The  courts  of  Illinois  will  not  enforce  the 
statutes  of  another  state  which  are  contrary 
to  our  public  policy. 

Pope  V.  TJankCy  165  111.  617,  28  L.  R.  A. 
-668;  Bank  of  Augusta  v.  Earle,  13  Pet.  519, 
689,  10  L.  ed.  274,  308;  Story,  Confl.  L.  S§ 
28,  38 ;  Chicago,  B.  d  Q.  R.  Co.  v.  Gardiner, 
51  Neb.  70;  Armstrong  v.  Best,  112  N.  C.  59. 
26  L.  R.  A.  188;  Tutile  v.  National  Bank  of 
the  Republic,  161  111.  497,  34  L.  R.  A.  750; 
Buell  V.  Breese  Mill  d  Ch-ain  Co.  65  111.  App. 
271. 

The  Illinois  fellow-servant  rule  has  its 
foundation  in  public  policy. 

Honner  v.  Illinois  C.  R.  Co.  15  111.  550; 
Farwell  v.  Boston  d  W.  R.  Corp.  4  Met.  49, 
38  Am.  Dec.  339;  Illinois  C.  R.  Co.  v.  Cow, 
21  111.  26,  71  Am.  Dec  298. 

Therefore  the  Indiana  statute  which  ab- 
rogates the  Illinois  common-law  fellow-serv- 
ant rule  will  not  be  enforced  in  Illinois. 

Anderson  v.  Milwaukee  d  8t.  P.  R.  Co.  37 
Wis.  321. 

A  statute  creating  a  liability  for  damages 
for  death  by  wrongful  act  will  not  be  en- 
forced in  another  state  which  has  no  such 
statute,  or  which  has  a  radically  different 
statute  on  that  subject. 

Richardson  v.  New  York  C.  R.  Co.  98 
Mass.  86;  Ash  v.  Baltimore  d  0.  R.  Co.  72 
Md.  144;  Texas  d  P.  R.  Co.  v.  Richards,  68 
Tex.  375 ;  8t.  Louis,  I.  M.  d  S.  R.  Co.  v.  Mo- 
Cormick,  71  Tex.  660,  1  L.  R.  A.  804;  Davis 
V.  New  York  d  N.  E.  R.  Co.  143  Mass.  301, 
58  Am.  Rep.  138;  Woodwrd  r,  Michigan,  fif. 

Note. — For  law  of  place  «^>vernlng  actions  for 
negligence,  see  Alabama  G.  S.  R.  Co.  v.  Carroll 
(Ala.)  18  L.  R.  A.  433:  Illinois  C.  R.  Co.  v. 
Ihlenberg  (C.  C.  App.  6th  C.)  34  L.  R.  A.  393; 
Bvey  V.  Mexican  C.  R.  Co.  (C.  C.  App.  6th  C.) 
88  L.  R.  A.  387. 
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d  N.  /.  R.  Co.  10  Ohio  St  121 ;  McCarthy  v. 
Chicago,  R.  /.  d  P.  R.  Co.  18  Kan.  46,  20 
Am.  Rep.  742;  Whitford  v.  Panama  R.  Co. 

23  N.  Y.  465;  Lower  v.  Segal,  69  N.  J.  L- 
66;  Vawter  v.  Missouri  P,  It.  Co.  84  Mo. 
679,  54  Am.  Rep.  106. 

The  fellow-servant  rule  is  founded  in 
natural  justice.  This  is  shown  (1)  by  the 
nature  of  the  rule  itself;  (2)  by  the  fact 
that  three  different  tribunals,  reasoning  up- 
on the  question  as  one  of  first  impression, 
unbiased  by  each  other,  reached  the  same 
conclusion  {P^-iestley  v.  Fowler,  3  Mees.  & 
W.  1;  Murray  v.  South  Carolina  R.  Co.  1 
McMuU.  L.  385,  36  Am.  Dec.  2G8 ;  Farwell  v. 
Boston  d  W.  R.  Corp.  4  Met.  49,  38  Am. 
Dec.  339) ;  (3)  by  the  consensus  of  opinion, 
in  all  common-law  tribunals,  without  a  dis- 
senting voice,  in  favor  of  the  rule;  (4)  this 
statute  creating  liability  fcr  a  fellow  serv- 
ant's negligence,  where  the  master  has 
omitted  no  duty  and  is  not  to  blame,  is 
against  good  morals,  in  that  it  punishes  in 
damages  where,  under  our  law,  there  is  no 
fault. 

In  deciding  this  (question  of  comity,  the 
silence  of  the  Illinois  legislature,  and  its 
failure  to  modify  or  abolisli  the  fellow-serv- 
ant rule,  as  long  held  by  our  courts,  is  a 
clear  indication  of  the  public  policy  of  this 
state  regarding  that  rule. 

Thompson  v.  Waters,  25  Mich.  214,  12  Am. 
Rejp.  243. 

Questions  of  interstate  law  are  decided  on 
their  merits  as  questions  of  law,  and  the 
residence  or  citizenship  of  the  parties  to  the 
suit  is  immaterial. 

Whitford  v.  Panama  R.  Co.  23  N.  Y. 
465;  Davis  v.  New  York  d  N.  E.  R.  Co.  143 
Mass.  301,  68  Am.  Rep.  138;  McCarthy  v. 
Chicago,  R,  /.  d  P.  R,  Co.  18  Kan.  46,  26  Am. 
Rep.  742. 

Section  6  of  the  Indiana  act  is  contrary 
to  the  policy  of  our  law. 

Eckman  v.  Chicago,  B.  d  Q.  R.  Co.  169 
111.  312,  38  L.  R.  A.  750. 

Under  the  Illinois  law,  engineers,  firemen, 
and  conductors  are  fellow  servants. 

Ohio  d  M.  R.  Co.  v.  Rohb,  36  111.  App.  627 : 
Chicago  d  A.  R.  Co.  v.  Brandou,  65  111.  App. 
150;  Illinois  C.  R.  Co.  v.  Meyer,  65  111.  App. 
531;  Terre  Haute  d  I.  R.  Co.  v.  Lecper,  :\0 
111.  App.  194. 

Messrs.  Tilton  Sb  Cviidiff,  for  appellee: 

The  statute  of  Indiana  under  which  tbi^t 
judgment  was  obtained  has  been  construed 
by  the  supreme  court  of  the  state  which  en- 
acted it,  and  our  courts  will  respect  such 
construction;  and  this  statute  is  the  law 
governing  this  case. 

Pittsburg,  C.  C.  d  St.  L.  R.  Co.  v.  Mont- 
gomery (Ind.)  49  N.  E.  582. 

If  the  courts  of  a  state  have  construed  a 
statute  the  courts  of  a  sister  state  will  ordi- 
narily respect  their  construction. 

Elmendorf  v.  Taylor,  10  Wheat.  162,  6  L. 
ed.  289;  Jessup  v.  Caimegie,  80  N.  Y^  441, 
36  Am.  Rep.  645;  Shelby  ▼.  Ouy,  11  Wheat. 
367,  6  L.  ed,  469:  South  Ottawa  v.  Perkins, 
94  U.  S.  260,  24  L.  ed.  154;  Peik  v.  Chicago 
d  N.  W.  R.  Co.  94  U.  S.  164,  24  L.  ed.  97; 
Leavenworth  County  v.  Barnes,  94  U.  P.  70, 

24  L.  ed.  63 :  Adams  ▼.  Nashville,  95  U.  *i,  19, 
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24  L.  ed.  369;  Leonard  v.  Columbia  Steam 
Nav.  Co.  84  N.  Y.  48,  38  Am.  Rep.  491. 

The  statute  abrogating  the  fellow-servant 
rule  has  been  held  constitutional  in  the  fol- 
il owing  cases: 

Pittsburg,  C.  C.  d  St.  L.  R.  Co,  v.  Mont- 
gomery (Ind.)  49  N.  £.  682;  Missouri  P. 
R.  Co.  V.  Mackey,127  U.S.  205,32  L.  ed.  107; 
Minneapolis  de  St.  L.  R.  Co.  v.  Herrick,  127 
U.  S.  210,  32  L.  ed.  109;  Herrick  v.  Min- 
neapolis d  St.  L.  R.  Co.  31  Minn.  11,  47  Am. 
Rep.  771,  32  Minn.  435. 

The  following  authorities  have  held  ac- 
tions of  this  character  to  be  transitory  and 
not  local,  and  that  thcv  can  be  maintained 
in  any  court  to  whose  jurisdiction  the  de- 
fendant can  be  subjected. 

•Rorer,  Interstate  Law,  p.  217;  Herrick 
T.  Minneapolis  d  St.  1,.  R.  Co.  31  Minn.  11, 
47  Am.  Rep.  771;  Deymick  v.  Central  R.  Co. 
103  U.  S.  11,  26  L.  ed.  439;  The  Scotland, 
105  U.  S.  29,  26  L.  ed.  1003;  Northern  P.  R. 
-Co.  V.  Babcock,  154  U.  S.  190,  38  L.  ed.  958; 
Biggins  v.  Central  Netv  England  d  W.  R. 
Co.  155  Mass.  170;  Burns  v.  Orand  Rapids 
d  I.  R.  Co.  113  Ind.  160;  Leonard  v.  Colum- 
bia Steam  Nav.  Co.  84  N.  Y.  48,  38  Am.  Rep^ 
491;  McLeod  v.  Connecticut  d  P.  Rivers  R. 
Co.  68  Vt.  727;  Hanna  v.  Orand  Trunk  R. 
-Co.  41  m.  App.  116;  Shcdd  v.  Moran,  10  111. 
App.  618. 

An  action  may  be  maintained  in  one  state 
if  not  contrary  to  its  own  policy,  for  a 
wrong  done  in  another  state  and  actionable 
there,  although  a  like  wrong  would  not  be 
actionable  in  the  state  where  the  suit  is 
1>rought. 

Huntington  v.  Attrill,  146  U.  S.  670,  36 
L.  ed.  1128;  Dennick  v.  Central  R.  Co.  103 
tJ.  S.  11,  26  L.  ed.  439;  Teaas  d  P.  R.  Co.  v. 
Cow,  145  U.  S.  693,  36  L.  ed.  829;  Herrick 
V.  Minneapolis  d  St.  L.  R.  Co.  31  Minn.  11, 
47  Am.  Rep.  771;  Higpins  v.  Central  New 
England  d  W.  R.  Co.  155  Mass.  176;  Chica- 
go, St.  L.  d  N.  O.  R.  Co.  v.  Doyle,  60  Miss. 
D77 ;  Morris  v.  Chicago,  R.  I.  d  P.  R.  Co.  65 
Iowa,  727,  54  Am.  Rep.  3^-.  Northern  P.  R. 
-Co.  V.  Babcock,  154  U.  S.  198,  38  L.  ed.  960; 
Hanna  v.  Grand  Trunk  R,  Co.  41  111.  App. 
116. 

Granting  that  while  engaged  upon  that 
portion  of  the  appellant's  railroad  lyin:^  in 
Illinois  the  relation  of  fellow  servant  exist- 
•ed  between  the  deceased  and  the  conductor 
whose  negligence  caused  his  death,  and  that 
he  assumed  the  risks  incident  thereto,  it  does 
not  necessarily  follow  that  he  assumed  like 
risks  when  engaged  on  his  engine  in  Indiana, 
where  the  statutes  gave  a  right  of  recovery 
therefor. 

Boston  d  M.  R.  Co.  v.  McDuffey,  51  U.  S. 
App.  Ill,  79  Fed.  Rep.  ii^l.  25  C.  C.  A.  247. 

The  question  as  to  whether  the  engineer 
and  conductor  of  the  extr.'i  freight  were  fel- 
low servants  of  the  deceased  does  not  arise. 

BoesBy  J.,  delivered  the  opinion  of  the 
«ourt: 

Greorge  W.  Brewer,  deceased,  appellee's  in- 
testate, during  his  lifetime  and  at  the  time 
of  his  death,  was  a  resident  of  Vermilion 
«ounty,  in  this  state.  The  appellant,  a  cor- 
poration organized  under  the  laws  of  this 
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state,  was  encaged  in  operating  its  trains 
over  its  own  lines  and  leased  lines  of  rail- 
way in  the  states  of  Illinois  and  Indiana. 
Said  intestate  was  employed  as  a  fireman  on 
one  of  appellant's  locomotive  engines,  and, 
while  engaged  in  the  discharge  of  his  duty 
in  that  capacity  on  an  engine  drawing  a  pas- 
senger train  along  the  line  of  appellant's 
road  in  the  state  of  Indiana,  was  killed  by 
a  collision  between  the  said  engine  and  train 
upon  which  he  was  employed,  and  another 
engine,  drawing  a  freight  train,  controlled 
and  operated  by  other  servants  of  the  appel- 
lant company  upon  its  said  line  of  road  in 
the  state  of  Indiana.  This  was  an  action  on 
the  case,  commenced  in  the  circuit  court  of 
Vermilion  county,  Illinois,  by  the  appellee, 
administrator  of  the  said  Brewer,  to  recover 
damages  for  the  benefit  of  those  entitled  to 
receive  distribution  of  the  personal  effects  of 
the  said  deceased. 

The  declaration,  in  some  of  the  counts, 
charged  that  the  collision  was  occasioned  by 
the  negligence  of  the  conductor  of  the  freight 
train,  and,  in  other  counts,  that  the  trains 
collided  because  of  the  negligence  of  the  en- 
gineer of  the  freight  train,  and  counted  and 
predicated  the  right  of  recovery  upon  an  al- 
leged liability  created  by  the  statute  of  the 
state  of  Indiana  in  such  cases,  and  set  forth 
the  statute  of  such  state,  and  such  statute 
was  produced  in  evidence.  Section  7083  of 
the  Indiana  statute  provides  that  where  the 
death  of  an  employee  of  any  railroad  com- 
pany or  other  corporation  is  caused  by  the 
negligence  t>f  anj  x*®**8on  in  the  employ  or 
service  of  such  corporation  who  has  charge 
of  any  locomotive  engine  or  train  of  cars 
upon  any  railroad,  or  bxJi.?  aegligence  of^ 
iiny_ fellow  aervmit  engaged  in  the  same  com-* 
mon  service  in  any  of  the  several  depart- 
ments of  such  corporation,  while  the  em- 
ployee so  killed  is  obeying  or  conforming  to 
the  orders  of  some  superior  having  authority 
to  direct  at  the  time  of  such  death,  the  rail- 
way company  or  other  corporation  operating 
such  locomotive  engine  or  train  shall  be  lia- 
ble to  respond  to  the  personal  representa- 
tives of  such  deceaj^ed  in  damages  in  a  sum 
not  exceeding  $10,000,  to  be  distributed  to 
the  widow  and  children,  if  any,  or  next  of 
kin,  of  the  deceased,  in  the  same  manner  as 
personal  property  of  the  deceased.  A  plea 
of  not  guilty  was  filed,  and  the  cause  sub- 
mitted to  and  heard  by  a  jury,  who  returned 
a  verdict  in  favor  of  the  appellee  adminis- 
trator in  the  sum  of  $5,000.  The  judgment 
was  affirmed  by  the  judgment  of  tne  appel- 
late court  for  the  third  district  on  appeal, 
and  the  appellant  company  has  prosecuted  a 
further  appeal  to  this  court. 

The  effect  of  the  statute  of  Indiana  is  to 
abrogate  the  doctrine  which,  it  seems  to  be 
conceded,  would  otherwise  be  applicable  to 
the  facts  of  this  case, — that  the  appellant 
company,  as  employer,  is  not  to  be  held  lia- 
ble for  an  injury,  fatal  or  otherwise,  to  an 
employee  which  was  occasioned  by  the  negli- 
gence of  a  fellow  servant  of  such  employee. 
The  principal  Question  arising  is  whether 
this  statute  will  be  applied  ana  the  doctrine 
thereof  enforced  in  an  action  instituted  and 
maintained  in  the  courts  of  this  state,  or 
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whether  the  law  as  it  exists  in  this  stat«  will 

?;overn  and  control.  Actions  not  penal,  but 
or  pecuniary  damages  for  torts  or  civil  in- 
juries to  the  person  or  property,  are  transi- 
tory, and,  if  actionable  where  cfjmmitted,  in 
general  maj^  be  maintained  in  any  jurisdic- 
tion in  which  the  defendant  can  be  legally 
served  with  process.  We  think  it  well  set- 
tled that,  without  regard  to  the  rule  which 
may  obtain  as  to  a  cause  of  action  which  ac- 
crued under  the  laws  of  a  separate  and  dis- 
tinct nation,  a  right  of  action  which  has  ac- 
crued under  the  statute  of  a  sister  state  of 
tlie  Union  will  be  enforced  by  the  courts  of 
another  state  of  the  Union,  unless  against 
ffood  morals,  natural  justi^fi,  or  the  general 
interest  of  tbe  citizens  of  the  state  in 
which  the  action  is  brought.  Dicey,  Gonfl. 
Lawn,  pp.  667-669,  tl  1 ;  Herrick  v.  Minneap- 
olis d  Bt,  L,  R.  Co.  31  Minn.  11,  47  Am. 
Rep.  771 ;  Dennick  v.  Central  R.  Co.  103  U. 
S.  11,  26  L.  ed.  439;  The  Scotland,  105  U. 
S.  29,  26  L.  ed.  1003;  Northern  P.  R.  Co.  v. 
Bahcock,  154  U.  S.  190,  38  L.  ed.  958;  Hig- 
gins  V.  Central  New  England  d  W.  R.  Co. 
166  Mass.  176;  Walsh  v.  New  York  d  N.  E. 
R.  Co.  160  Mass.  .571;  Bums  v.  Grand  Rap- 
ids d  T.  R.  Co.  113  Ind.  169;  Morris  v.  Chi- 
cago, R.  L  d  P.  R.  Co.  65  Iowa,  727,  54  Am. 
Rep.  39;  Leonard  v.  Columbia  Steam  Nav, 
Co.  84  N.  Y.  48,  38  Am.  Rep.  491 ;  East  Ten- 
nessee, V.  d  O.  R.  Co.  V.  Lewis,  89  Tenn. 
236;  McLeod  v.  Connecticut  d  P,  Rivers  R. 
Co.  58  Vt.  726. 

It  is  argued  by  counsel  for  appellant  that 
an  action  cannot  be  maintained  in  this  cause 
in  our  courts,  for  the  reason,  as  alleged, 
that  the  laws  of  the  two  states  are  material- 
ly variant,  it  being,  as  counsel  insist,  against 
natural  justice  and  the  established  public 
policy  of  this  state  to  hold  an  employer  lia- 
ble for  injuries  inflicted  upon  an  employee 
by  a  fellow  servant.  This  position  finds 
support  in  the  opinion  rendered  by  the  su- 

Sreme  court  of  Wisconsin  in  Anderson  v. 
tilwaukee  d  St.  P.  R.  Co.  37  Wis.  321,  and 
'  also  in  expressions  employed  in  opinions 
rendered  in  cases  in  the  courts  of  England. 
But  such  is  not  the  prevailinff  doctrine  in 
the  courts  of  this  country.  The  supreme 
court  of  the  state  of  Minnesota,  having  be- 
fore it  the  precise  point  in  the  case  of  Her- 
rick  V.  Minneapolis  d  St.  L.  R.  Co.  31  Minn. 
11,  47  Am.  Rep.  771,  gave  forcible  and  clear 
expression  of  that  which  we  conceive  to  be 
the  correct  doctrine.  In  that  case  the  in- 
jury was  inflicted  in  the  state  of  Iowa,  and 
was  actionable  under  a  statute  of  that  state 
making  railroad  corporations  liable  for  dam- 
ages sustained  by  an  emplovee  in  conse- 
quence of  the  negligence  of  a  fellow  servant. 
The  rule  of  nonliability  for  injuries  caused 
by  a  fellow  servant  obtained  in  Minnesota, 
where  the  action  was  brought.  The  court 
said:  "The  statute  of  another  state  has, 
of  course,  no  extraterritorial  force,  but 
rights  acouired  ander  it  will  always,  in  com- 
ity, be  enforced  if  not  against  the  public  pol- 
icy of  the  laws  of  the  former.  In  such  cases 
the  law  of  the  place  where  the  right  was  ac- 
quired, or  the  liability  was  incurred,  will 
govern  as  to  the  right  of  action,  while  all 
that  pertains  merely  to  the  remedy  will  be 
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controlled  by  the  law  of  the  state  where  the 
action  is  brought.  And  we  think  the  prin- 
ciple is  the  same,  whether  the  right  ol  ac- 
tion be  ew  contractu  or  ex  delicto.  The  de- 
fendant admits  the  general  rule  to  be  as  thu» 
stated,  but  contends  that,  as  to  statutory  ac- 
tions like  the  present,  it  is  subject  to  the 
?[ualification  that,  to  sustain  the  action,  the 
aw  of  the  forum  and  the  law  of  the  place 
where  the  right  of  action  accrued  must  con- 
cur in  holding  that  the  act  done  gives  a  right 
of  action.  We  admit  that  some  text  writers — 
notably,  Rorer  on  Interstate  Law — seem  to 
lay  down  this  rule,  but  the  authorities  cited 

generally  fail  to  sustain  it.  .  .  .  But  it 
y  no  means  follows  that,  because  the  stat- 
ute of  one  state  differs  from  the  law  of  an- 
other state,  therefore  it  would  be  held  con- 
trary to  the  policy  of  the  laws  of  the  latter 
state.  Every  day  pur  courts  are  enforcing 
rights  under  foreign  contracts  where  the 
lew  loci  contractus  and  the  lew  fori  are  al- 
together different,  and  yet  we  construe 
these  contracts  and  enforce  rights  under 
them  according  to  their  force  and  effect  un- 
der the  laws  of  the  state  where  made.  Tr> 
justify  a  court  in  refusing  to  enforce  a  right 
of  action  which  accrued  under  the  law  of  an- 
other state,  because  against  the  policy  of  our 
laws,  it  must  appear  that  it  is  against  good 
morals  or  natural  justice,  or  that,  for  Bomc 
other  such  reason,  the  enforcement  of  it 
would  be  prejudicial  to  the  general  interests 
of  our  own  citizens.  If  the  state  of  Io>va 
sees  fit  to  impose  this  obligation  upon  tho«e 
operating  railroads  within  her  bounds,  and 
to  make  it  a  condition  of  the  employment  of 
those  who  enter  their  service,  we  see  nothing 
in  such  a  law  repugnant  either  to  good  morals 
or  natural  justice,  or  prejudicial  to  the  in- 
terests of  our  own  citizens."  The  same  ques- 
tion engaged  the  attention  of  the  supreme 
court  of  the  state  of  Massachusetts  in 
Walsh  V.  New  York  d  N.  E.  R.  Co.  160  Mass. 
671,  and  it  was  said:  "If,  however,  we  as- 
sume, as  was  ruled  and  as  we  do  assume, 
that,  if  the  accident  had  happened  in  this 
state,  the  plaintiff  could  not  have  recovered, 
it  is  argued  he  cannot  recover  now.  ...  As 
between  the  states  of  this  Union  when  a 
transitory  cause  of  action  has  vested  in  one 
of  them  under  the  common  law  as  there  un- 
derstood and  administered,  the  mere  exist- 
ence of  a  slight  variance  of  view  ifi  the  forum 
resorted  to,  not  amounting  to  a  fundamental 
difference  of  policy,  should  not  prevent  an 
enforcement  of  the  obligation  admitted  to 
have  arisen  by  the  law  which  governed  the 
conduct  of  the  parties."  In  Northern  P.  R. 
Co.  V.  Babcock,  154  U.  S.  190,  38  L.  ed.  M5S, 
the  observations  of  the  supreme  court  of  the 
state  of  Minnesota  in  Berrick  ▼.  Minneapo- 
lis d  St.  L.  R.  Co.  31  Minn.  11,  47  Am.  Rep. 
771,  were  quoted  with  approval,  and  the 
principles  of  that  case  applied.  And  in  Bos- 
ton d  M.  R.  Co.  V.  McDuffey,  51  U.  S.  App. 
Ill,  79  Fed.  Rep.  934,  25  C.  C.  A.  247,  it 
was  ruled  the  responsibility  of  the  master 
for  the  act  of  a  fellow  servant  is  governed 
by  the  law  of  the  place  where  the  cause  of 
action  arose.  In  East  Tennessee,  V.  d  O.  R, 
Co.  V.  Lewis,  89  Tenn.  236,  the  suit  was 
brought  in  Tennessee  to  recover  damages  for 
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injiiriee  received  by  an  employee  in  the  state 
of  Gtoor^ia.  The  trial  court  charged  the  jury 
the  plaintiff  could  recover,  though  guilty  of 
contributory  necligence.  buch  was  the  law 
of  Tenne&»de,  the  place  of  the  forum.  The 
rule  in  the  state  of  Georgia,  the  place  where 
the  injury  was  received,  precluded  recovery 
if  the  neg^lect  of  the  person  injured  contrib- 
uted to  ms  injury.  The  court  held  the  law 
of  the  state  of  Georgia  controlled,  and  that 
the  rule  in  the  ^tate  of  Tennessee,  where  the 
case  was  being  tried,  was  not  applicable  to  the 
case.  The  supreme  court  of  tne  state  of  In- 
diana has  declared  the  statute  in  question 
to  be  constitutional  and  valid.  Pittsburg, 
C.  C  «S  Hi.  L,  R.  Co,  V.  Montgomery  (Ind.) 
49  N.  E.  582.  The  right  of  action  accrued 
and  became  complete  in  that  state.  In  this 
state  the  doctrine  of  respondeat  superior 
does  not  apply  to  a  case  where  an  employee 
is  injured  or  killed  by  the  neglect  of  a  fellow 
servant,  but  the  doctrine  of  respondeat  su- 
perior is,  in  general,  recognized  in  the  juris- 
prudence of  this  state,  and  we  perceive  no 
fjound  warranting  us  to  declare  the  enforce- 
ment of  the  doctrine  as  enlarged  or  extended 
i>y  the  Indiana  statute  must  be  regarded  as 
fio  repugnant  to  good  morals  or  natural  jus- 
tice, or  so  prejudicial  to  the  best  interests  of 
our  people,  that  we  should  shut  the  doors  of 
our  courts  against  a  suitor  who  seeks  to  en- 
force a  right  of  action  which  arose  under  the 
fltatute  of  the  sister  state. 


What  has  been  said  disposes  of  all  objec- 
tions to  the  action  of  the  court  in  giving, 
refusing,  and  modifying  instructions  to  the 
jury,  except  the  complaint  as  to  one  instruc- 
tion ^iven  for  the  appellee,  relative  to  the 
liability  of  the  company  in  the  event  they 
should  find  the  trains  collided  because  of  the 
negligence  of  the  conductor  of  the  freight 
train.  The  criticism  made  upon  this  in- 
struction is  that  there  was  no  evidence  to 
support  it.  We  think  the  objection  is  not 
well  grounded.  The  testimony  of  the  engi- 
neer of  the  freight  irain,  which  was  proceed- 
ing northward,  tended  to  show  he  was  in- 
duced to  refrain  from  putting  the  train  upon 
the  side  track  at  the  stations  of  Atherton 
and  Lyford  by  a  remark,  in  the  nature  of 
directions,  made  to  him  by  the  conductor  at 
Otter  Creek  Junction.  It  further  appeared 
that  the  conductor  was  riding  in  the  cab  of 
the  engine  of  the  freight  train  when  that 
train  ran  nast  the  tide  tracks  at  Atherton 
and  Lyfora.  The  trains  collided  500  feet 
north  of  Lyford.  The  freight  train  should 
have  been  placed  on  the  side  track  at  Ather- 
ton or  at  Lyford,  and  this  the  conductor 
knew,  or  would  have  known  had  he  kept  his 
orders  in  mind,  iind  noted  the  fact  that  his 
train  was  moving  on  the  time  of  the  passen- 
ger train,  which  was  coming  south. 

No  other  errors  are  assigned,  and  the 
judgment  of  the  Appellate  Court  is  affirmed. 
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A  person  employed  to  eat  mercltantable 
timber  by  «  contract  which  provides  for 
a  settlement  each  moDtb,  but  for  the  reten- 
tion of  25  per  cent  of  the  amount  due  until 
the  sum  of  $500  shall  be  held  as  a  forfeiture 
for  the  satisfactory  completion  of  the  Job, 
Is  a  contractor,  and  not  an  employee  or  per- 
son In  the  employ  of  the  owner  of  the  tim- 
ber, within  the  meaning  of  act  1878,  chap. 
108,  providing  for  a  receiver  of  an  employer 
who  fails  to  pay  employees  as  required  by  the 
act. 

(March  14.  1890.) 

APPEAL  by  defendants  from  a  decree  of 
the  Circuit  Court  for  Garrett  County 
tn  favor  of  plaintiiT  in  a  proceeding  under 
the  manufacturers'  and  miners'  law  of  Gar- 
rett County  to  have  defendant's  property 
placed  in  the  hands  of  a  receiver  for  failure 
to  pay  labor  claims.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Gilmore  S.  Hamill  and  Robert 
'H.  Oordoiftf  for  appellants: 

The  act  of  1878,  chap.  108,  S  50,  specially 


provides  for  an  indebtedness,  either  to  per- 
sons in  the  employ  of  the  manufacturers  or 
to  the  furnishers  of  raw  material.  Any  suit 
which  might  have  been  brought  looking  to 
the  enforcement  of  the  lien  provided  for  by 
that  act  must  be  based  upon  an  actual  in- 
debtedness, and  not  upon  unliquidated  dam- 
ages under  a  contract;  in  other  words,  it  is 
the  same  as  if  an  action  of  indebitatus  as- 
sumpsit had  been  brought,  and  all  actions 
of  that  kind  are  subject  to  pleas  of  non-as- 
sumpsit; and  under  the  plea  of  non-assump- 
sit the  defendant  may  show  that  the  contract 
was  conditional  and  that  part  of  it  was  not 
performed  by  the  plaintiff. 

Alexander  v.  Gardner,  1  Scott,  281 ;  see 
note,  Brantly's  Edition,  0  Gill,  215. 

Under  that  plea  the  defendant  may  show 
that  the  goods  delivered  were  not  such  as 
were  contracted  for,  or  that  the  work  was 
done  in  an  unworkmanlike  manner,  although 
there  was  a  special  contract  to  pay  for  the 
goods  or  work  at  a  certain  price,  and  the 
plaintiff  can  then  recover  only  on  the  quan- 
tum meruit. 

Cousins  V.  Paddon,  2  Cromp.  M.  &,  R.  547 ; 
Cooper  V.  Whilehouse,  6  Car.  &  P.  545. 

The  right  to  recoup  damages  is  well  set- 
tled. 

Rees  V.  Logsdon,  68  Md.  93;  Coates  r. 
Sangston,  5  Md.   133;   Lee  v.  Rutledge,  51 


Nora. — On  the  question.  Who  are  employees? 
also  Tod  w.  Kentuclcy  Union  R.  Co.  (C.C.  App. 
^th  C.)  18  L.  R.  A.  305.  and  note;  also  Palmer 
▼.  Van  Santvoord  (N.  Y.)  38  L.  R.  A.  402 :  Bos- 
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ton  ft  A.  H.  Co.  V.  Mercantile  Trust  ft  D.  Co. 
(Md.)  88  L.  R.  A.  97 :  Lewis  v.  Fisher  (Md.)  ^ 
L.  R.  A.  278. 
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Md.  311;  Ahhott  v.  Gatch,  13  Md.  314,  71 
^m.  Dec.  635. 

Messrs.  Julius  C.  Renninger  and 
Thomas  J.  Peddioord*  for  appellees: 

It  cannot  be  successfully  contended  that 
the  plaintiff  was  not  an  employee,  simply  be- 
cause the  terms  of  the  employment  were  re- 
duced to  writing.  There  are  no  limitations 
to  the  employment  under  the  statute. 

Act  1847,  chap.  228;  Hicks  ▼.  Consolida- 
tion Coal  Co,  77  Md.  86. 

Briscoe,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  proceeding,  under  the  act  of  1878, 
chap.  108,  codified  as  article  12,  §§  145-149, 
Code  of  Public  Local  Laws,  known  as  the 
manufacturers'  and  miners'  law  of  Garrett 
county.  The  145th  section  of  this  act  pro- 
vides: "If  any  individual  engaged  in  mining 
or  manufacturing  in  said  county,  or  any  as- 
sociation or  body  corporate  engaged  in  any 
business  whatever  therein,  shall  for  the  space 
of  thirty  days  be  indebted  to  the  persons  in 
their  employ,  or  to  furnishers  of  any  raw 
material,  in  the  aggregate  sum  of  $25  and 
shall  neglect  or  refuse  to  pay  the  same  for 
the  space  of  thirty  dajrs,  the  circuit  court 
for  said  county,  as  a  court  of  equity,  or  the 
judge  thereof  in  vacation,  shall,  upon  the 
petition  of  the  employees  or  furnishers  of 
raw  material  or  any  number  of  them,  ap- 
point a  receiver  to  take  charge  of  the  affairs 
of  such  individual,  association,  or  body  cor- 
porate, with  a  view  to  their  liquidation  and 
settlement. 

On  the  15th  of  October,  1896,  John  J. 
Beeghly,  a  citizen  of  Garrett  county,  filed 
a  petition  in  the  circuit  court  of  that  county, 
wherein  it  is  stated  that  he  was  in  the  em- 
ploy of,  and  a  furnisher  of  raw  materials  for, 
the  defendants,  Clark  &  McCulloh,  manufac- 
turers of  lumber  and  tan  bark  in  Garrett 
county;  that  they  were  indebted  to  him  in  a 
sum  aggregating  more  than  $2,000  and  have 
been  so  indebted  for  more  than  thirty  days, 
and  prayed  for  the  appointment  of  a  receiver 
under  the  provisions  of  the  act.  On  the  17th 
of  October  a  receiver  was  appointed  and 
qualified. 

Subsequently,  on  the  20th  of  October,  the 
defendants  filed  an  answer,  denying  the  alle- 
gations of  the  petition,  and  alleging  "that 
the  plaintiff  was  not  an  employee  or  a  fur- 
nisher of  raw  material,  within  the  meaning 
of  the  act,  for  the  reason  that  he  was  dis- 
tinctly a  contractor,  and  was  to  receive  a 
certain  contract  price  upon  the  performance 
on  his  part  of  the  terms  of  the  agreement; 
that  he  was  not  a  furnisher  of  raw  material, 
because  the  timber  from  the  Jand  which  he 
was  cutting  belonged  to  the  defendants  and 
not  the  contractor." 

By  an  agreement  between  the  parties,  the 
receiver  was  discharged,  and  the  case  referred 
to  the  auditor  to  take  testimony  and  to  make 
a  report;  and  from  an  order  of  the  court 
ratifying  certain  audits,  this  appeal  has  been 
taken. 

In  the  view  we  take  of  the  case,  it  will 
not  be  necessary  for  us  to  decide  all  the  ques- 
tions raised  on  the  appeal.  If  the  circuit 
court  for  Garrett  county  had  no  jurisdiction, 
44  L.  R.  A. 


under  the  local  statute,  to  entertain  thi» 
case,  then  the  order  or  decree  will  have  to  be 
reversed  and  the  plaintiff's  petition  dis- 
missed. 

The  act  of  1878,  chap.  108,  applies  in  ex- 
press terms  ''to  persons  in  their  employ  or 
to  furnishers  of  any  raw  material. 

There  can  be  no  question  that  the  plain- 
tiff does  not  come  within  that  part  of  the 
act  which  relates  to  furnishers  of  raw  mate- 
rial, because  It  appears  from  the  contract 
that  the  material  to  be  furnished  belonged  to 
the  defendants,  and,  unless  he  was  an  em- 
ployee or  "a  person  in  their  employ,"  he  can- 
not claim  the  benefit  of  the  act.  It  will  be 
seen  by  the  contract  between  the  parties  that 
the  defendants  who  were  engaged  in  the 
manufacture  of  lumber  and  tan  bark  in  Gar- 
rett county,  agreed  to  furnish  from  their 
farm  certain  timber  to  the  plaintiff,  who  was- 
to  cut  the  merchantable  timber,  sell  the  bark» 
and  deliver  the  same  within  a  certain  time 
to  the  defendants.  -  It  was  agreed  "that 
there  should  be  a  settlement  at  the  end  of 
each  month,  and  that  75  per  cent  of  the  bal- 
ance due  at  said  settlement  shall  be  paid  oi> 
the  20th  of  the  following  month,  and  the  re- 
mainder retained  until  it  shall  be  ($.500) 
five  hundred  dollars  as  a  forfeiture  for  the 
satisfactory  completion  of  the  job;  when  the 
job  is  completed,  said  forfeiture  to  be  paid 
in  full." 

Such  being  the  contract,  we  are  of  opinioTb 
that  the  plaintiff  was  a  contractor  and  not, 
an  employee,  or  "a  person  in  their  employ,"" 
within  the  meaning  of  the  Acts  1878,  chap. 
108. 

Who  are  to  be  included  within  the  ternv 
"employees"^  is  a  subject  which  has  recently 
been  passed  upon  by  this  and  other  courts. 

In  Lewis  v.  Fisher,  80  Md.  139.  26  L.  R. 
A.  278,  it  was  held  that  an  attorney  at  law,, 
under  the  insolvent  law,  was  not  an  employee 
within  the  meaning  of  that  statute,  and  was 
not  entitled  to  claim  priority  for  the  pay- 
ment of  his  fees  for  professional  services. 

In  American  Casualty  Ins.  CoJs  Case,  82^ 
Md.  566,  38  L.  R.  A.  97,  it  was  said  an  insur- 
ance adjuster  was  not  an  employee  withli> 
the  terms  of  the  statute. 

In  Yane  v.  Newcomhe,  132  U.  S.  233,  33  L. 
ed.  315,  the  Supreme  Court  says:  "It  seem» 
clear  to  us  that  .  .  .  was  a  contractor 
with  the  company,  and  not  an  employee. 
.  .  .  We  think  the  distinction  pointed  out 
by  the  circuit  court  is  a  sound  one,  namely,, 
that  to  be  an  employee  within  the  meaning 
of  the  statute.  Vane  'must  have  been  a  serv- 
ant bound  in  some  degree,  at  least,  to  the  du- 
ties of  a  servant,  and  not,*  as  he  was,  'a  mere 
contractor,  bound  only  to  produce,  or  cause 
to  be  produced,  a  certain  result,* — a  result  of 
labor,  to  be  sure, — but  free  to  dispose  of  his 
own  time  and  personal  efforts  according  to- 
his  pleasure,  without  responsibility  to  the 
other  party." 

In  Louisville,  E.  d  8t.  L.  R.  Co.  v.  Wilson^ 
138  U.  S.  505,  34  L.  ed.  1025,  it  is  said  that 
the  terms  "officers  and  employees"  both,  alike- 
refer  to  those  in  regular  and  continual  serv- 
ice. W^ithin  the  ordinary  acceptation  of  the 
terms,  one  who  is  engaged  to  render  service 
in  a  particular  transaction  is  neither  an  offi- 
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cer  nor  an  employee.  They  imply  continuity 
of  senrioe,  and  exclude  those  employed  for  a 
special  and  single  transaction.  An  attorney 
of  an  individual,  retained  for  a  single  suit, 
is  not  his  employee.  It  is  true  he  was  en- 
^ged  to  render  services,  but  his  engagement 
is  rather  that  of  a  contractor  than  that  of 
an  employee. 

In  Rosser  v.  Kentucky  Union  R.  Co,  6  U. 
S.  App.  186,  52  Fed.  Rep.  241,  3  G.  C.  A. 
60,  18  L.  R.  A.  305.  contractors  were  dis- 
tinctly held  not  to  be  employees. 

It  18  clear,  we  think,  that  the  statute  in 
this  case  did  not  mean  to  include  contractors 
in  the  language,  "persons  in  their  employ." 
And  strength  is  ffiven  to  this  conclusion  by 
an  examination  of  the  act,  originally  passed 
for  Allegany  county,  when  Garrett  was  a 
part  thereof,  which  contained  the  word  "con- 
tractora.''    Acts  1847,  chap.  228.    But  by 


the  subsecjuent  legislation,  the  word  "con- 
tractors" 18  omitted  from  botli  the  Acts  1878, 
chap.  108,  and  art.  12  of  the  Code  of  Public 
Local  Laws,  fifi  145-140. 

The  case  of  Hicks  v.  Consolidation  Coal  Oo^ 
77  Md.  91,  relied  on  by  the  appellees,  cannot 
control  the  decision  of  this  case.  We  said 
in  that  ease  that  "ore,  day,  and  coal"  could 
be  included  under  the  head  of  "furnishers  of 
any  raw  material,"  because  "the  subsequent 
legislation  had  used  general  terms  which 
comprehend  them." 

For  the  reasons  we  have  given,  the  de- 
cree of  the  circuit  court  for  Garrett  county, 
dated  the  18th  of  May,  1898,  will  be  reversed 
and  the  plaintiff's  petition  dismissed,  with 
costs  in  both  courts. 

Decree  reversed,  and  petition  dismissed 
toith  costs* 


MICHIGAN    SUPREME   COURT, 


James  H.  RUDELL    et  al,    Plffs.    in    Err,, 


V, 


OGDENSBURG   TRANSIT   COMPANY. 


( 


.Mich. 


) 


1.  A  contract  by  «  carrier  to  deliver 
KOod«  at  destination  at  a  certain  time, 
which  allows  the  usual  period  for  making  the 
trip.  Is  within  the  general  authority  of  the 
carrier's  agent. 

2.  A  alilpper'a  contract  irltlt  a  carrier 
cannot  be  changed  by  handing  a  receipt  or 
bill  of  lading  to  his  clerk. 

(Jnly  12,  1898.) 

ERROR  to  the  Circuit  Court  for  Wayne 
County  to  review  a  judgment  in  favor  of 
defendant  in  an  action  brought  to  recover 
damages  for  failure  to  deliver  goods  in  de- 
fendant's possession  for  transportation  when 
it  agreed  to  do  so.    Reversed. 

Statement  by  Grant,  Ch.  J.: 

Plaintiffs,  conunission  merchants  in  De- 
troit, shipped  a  quantity  of  potatoes  and 
onions  by  the  defendant's  line  to  Chicago. 
Plaintiffs  had  sold  them  to  merchants  in 
Chicago,  at  a  certain  price,  provided  they 
were  delivered  there  by  the  12thof  July,  1894. 
This  was  during  the  great  railroad  strike, 
when  prices  for  proouce  in  Chicago  were 
very  high.  Plaintiffs  gave  evidence  tending 
to  show  that  they  made  the  contract  of  car- 
riage with  Mr.  Chesebrough,  the  local  agent 
for  the  defendant  in  Detroit,  on  the  morning 
of  July  9;  that  defendant  agreed  to  deliver 
them  in  Chicago  by  noon  of  the  12th,  barring 
shipwreck  and  fire ;  that  the  goods  were  de- 
livered to  the  defendant  at  the  time  agreed 
upon ;  that  the  defendant  failed  to  deliver  the 
goods  until  the  14th;  that  meanwhile  the 
price  had  fallen;  the  consignees  refused  to 


Note. — For  contracts  for  freight  transporta- 
tion made  by  agents  In  general,  see  note  to  Mil- 
ler V.  Sonth  Carolina  R.  Co.  (S.  C.)  9  L.  R.  A. 
838.  The  precise  point  decided  In  the  present 
44  L.  R.  A. 


accept;  and  that  the  goods  were  sold  at  the 
best  price  obtainable,  which  was  much  less 
than  the  contract  price.  Defendant  denied 
that  it  guaranteed  to  deliver  at  a  fixed  time. 
Mr.  Chesebrousrh  admitted  informing  plain- 
tiffs that  the  .>at  would  leave  about  10 
o'clock  on  the  morning  of  the  12th;  that  it 
would  arrive  at  Chicago  within  fifty  hours; 
and  that  the  goods  were  shipped  on  that  un- 
derstanding. The  case  was  submitted  to  the 
jury,  who  found  a  verdict  for  plaintiffs.  One 
of  the  defenses  was  that  Mr.  Chesebrough 
had  no  authority  to  make  the  contract  of 
guaranty  that  the  steamer  would  arrive  at  a 
certain  time.  It  was  stipulated  that  this 
question  might  be  further  argued  upon  a  mo- 
tion for  a  new  trial,  and  that,  if  the  court 
should  then  determine  that  no  such  auUior- 
ity  was  shown,  the  verdict  might  be  set 
aside,  and  judgment  rendered  for  the  defend- 
ant, and  that,  if  upon  appeal  to  this  couri 
that  decision  was  reversed,  jud^ent  might 
be  rendered  here  for  the  plaintiffs.  The 
court  did  set  the  verdict  aside,  and  rendered 
judgment  for  the  defendant. 

Messrs.  Bowen,  Douglas,  A  WUtingt 

forplaintiffs  in  error: 

The  principal  is  bound  in  all  cases  where 
the  agent  is  acting  within  the  scope  of  his 
authority  although  in  fact  he  has  in  a  par- 
ticular  instance  exceeded  or  violated  his  in- 
structions and  acted    without    instructions. 

Leo  Austrian  d  Co.  v.  Sfyringer,  94  Mich. 
343;  Methuen  Co.  v.  Hayes,  33  Me.  169; 
Trainer  v.  M orison,  78  Me.  160,  57  Am.  Rep. 
790;  Inglish  v.  Ayer,  79  Mich.  616;  Mechem,. 
Agency,  §§  283,  287;  Story,  Agency,  S§  127, 
443 ;  1  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  989, 
990. 

As  common  carriers,  especially  at  the 
present  time,  transact  the  greater  part,  if  not 
all,  of  their  business  with  the  public  through 

case,  as  to  the  agent's  authority  to  contract  for 
transportation  within  a  definite  time,  seema 
to  be  new. 
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agents  and  servants,  it  is  plain  that  the  pub- 
lic have  a  riffht  to  assume  that  they  are  au- 
thorized to  do  whatever  they  attempt  to  do. 

Lawson,  Carr.  332;  Hutchinson,  Garr. 
§  207 ;  Wilson  v.  New  York,  N.  d  B.  R,  Co, 
18  Eng.  L.  &  Eq.  557;  Pickford  v.  Grand 
Junction  R.  Co,  12  Mees.  &.  W.  766. 

Every  presumption  is  in  favor  of  the  au- 
thority 01  the  station  agent  to  enter  for  his 
company  into  contracts  for  transportation, 
when  such  contracts  are  not  of  an  unusual 
or  extraordinary  character. 

5  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  351, 
note  13;  Boston  v.  Dudley ,  78  Tex.  236; 
Wood,  Railway  Law,  450;  Foster  v.  Cleve- 
land, C.  0.  d  St.  L.  R.  Co.  50  Fed.  Rep.  434 ; 
Pruitt  v.  Hannibal  d  8t,  J,  R.  Co,  62  Mo. 
527;  Hutchings  ▼.  Ladd,  16  Mich.  403. 

It  is  error  to  instruot  the  Jury  that  the 
burden  of  proof  is  on  the  plaintiff  to  show 
the  authority  of  the  station  agent  to  con- 
tract to  furnish  cars  at  a  certain  date. 

5  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  351 ; 
Oulf,  C.  d  S.  F,  R.  Co.  v.  WHght,  1  Tex.  Civ. 
App.  403. 

In  all  cases  where  the  facts  are  in  dispute 
a  question  as  to  whether  or  not  there  was 
an  agency,  and  if  so,  as  to  the  authority  of 
the  agent,  is  one  of  fact,  to  be  determined  by 
the  jury  under  proper  instructions  from  the 
court. 

1  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  986 : 
Mechem,  Agency,  §  106;  Missouri  P.  R.  Co, 
▼.  Carpenter,  44  Kan.  257. 

The  road  was  bound  for  damages  for  non- 
delivery within  the  time  contracted  for  by 
their  station  agent. 

Ooddard  v.  Mallory,  52  Barb.  87;  Dent- 
ing V.  Grand  Trunk  R,  Co.  48  N.  H.  455,  2 
Am.  Rep.  267 ;  Wood  v.  Chicago,  M,  d  St.  P. 
R.  Co,  68  Iowa,  491,  56  Am.  Rep.  861 ;  Har- 
rison V.  Missouri  P,  R.  Co.  74  Mo.  364,  41 
Am.  Rep.  318;  Gulf,  C.  d  8.  F.  R.  Co.  v. 
Hume  Bros.  87  Te.x.  211 ;  Goodrich  v.  Thomp- 
son, 44  N.  y.  324 ;  Lake  Erie  d  W.  R.  Co,  v. 
Rosenberg,  31  111.  App.  47;  Easton  v.  Dud- 
ley, 78  Tex.  236 ;  McCarty  v.  Gulf,  C.  d  8.  F. 
R,  Co.  79  Tex.  33 ;  Missouri,  K.  d  T.  R.  Co. 
V.  Graves  (Tex.  App.)  16  S.  W.  102. 

Messrs.  Wisner  A  Harrey,  for  defend- 
ant in  error: 

The  customary  way  of  carrying  on  the 
business  of  a  common  carrier  is  by  issuing 
bills  of  lading,  which  constitute  the  con- 
tract between  the  parties. 

Abbott,  Shipping,  p.  322;  Redficld,  Carr. 
pp.  307-309. 

Unless  specially  authorized,  the  agent  haa 
no  right  to  change  the  contract  as  drafted  by 
tne  company. 

On  petition  for  rehearing. 

The  receipt  or  bill  of  lading  issued  by  a 
common  carrier  to  a  consignor,  and  received 
by  him  without  objection,  is  the  contract  be- 
tween the  parties,  and  fixes  their  liabilities 
ana  rights. 

McMillan  v.  Michigan  8.  d  N.  I.  R.  Co.  16 
Mich.  79,  93  Am.  Dec.  208 ;  Smith  v.  Ameri- 
can Exp.  Co.  108  Mich.  572. 

To    constitute    a    valid    agreement    there 
must  be  a  meeting  of  minds  upon  every  fea- 
ture and  element  thereof  of  which  the  con- 
sideration is  one. 
A  i  L.  T\.  A. 


Fire  Ins.  Asso.  ▼.  Wickham,  141  U.  S.  564, 
35  L.  ed.  860;  Michigan  College  of  Medicine 
V.  Charlestoorth,  54  Mich.  522;  Wilkinson  v. 
Heavenrich,  58  Mich.  574,  55  Ahl  Rep.  708. 

This  pretended  contract  made  by  and  left 
resting  m  parol  does  not  in  law  constitute  a 
contract,  tne  verdict  of  the  jury  to  the  con- 
trary notwithstanding. 

Said  bills  of  lading  constituted  the  con- 
tract betw*een  the  parties. 

McMillan  V.  Michigan  8.  d  N.  I.  R.  Co.  16 
Mich.  70,  93  Am.  Dec.  208;  Smith  v.  Ameri- 
can Exp.  Co.  108  Mich.  572. 

• 

C^aat,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  jury  settled  the  contract  in  behalf  of 
the  plaintiffs.  The  sole  question,  therefore, 
is  tne  authority  of  defendant's  agent  to 
make  the  contract.  A  shipping  a£;ent  of  a 
common  carrier  has  general  authority  to 
make  all  reasonable  contracts  of  shipment. 
Any  undisclosed  limitation  does  not  bind 
the  shipper.  Has  such  an  agent  author- 
ity to  a^ree  to  deliver  ^oods  at  the  place  of 
destination  at  a  particular  time?  Only 
when  contracts  are  of  an  unusual  and  extra- 
ordinary character  is  the  shipper  put  to  in- 
quiry as  to  the  agent's  authority.  Hutch- 
inson, Oarr.  %  267 ;  5  Am.  &  Eng.  Enc.  Law. 
2d  ed.  p.  351.  A  suaranty  to  a  theatrical 
troupe  that  it  would  arrive  at  a  given  time 
is  held  valid.  Foster  v.  Cleveland,  C.  C.  d 
St.  L.  R.  Co.  56  Fed.  Rep.  434.  One  writer 
says:  "As  common  carriers,  especially  at 
the  present  day,  transact  the  greater  part, 
if  not  all,  of  tneir  business  with  the  public 
through  agents  and  servants,  it  is  plain  that 
the  public  have  a  right  to  assume  that  they 
are  authorized  to  do  whatever  they  attemnt 
to  do."  Lawson,  Carr.  p.  332.  This  rule 
does  not  include  contracts  so  unusual  and 
extraordinary  that  they  cannot  reasonably 
be  included  within  the  general  authority. 
Delays  sometimes  occur,  both  on  land  and 
water.  Many  cases  like  the  present  and 
that  of  the  theatrical  troupe  are  constantly 
arising,  where  delivery  at  a  certain  time  is 
essential.  When  the  shipper  and  the  carrier 
agree,  through  its  agent,  upon  a  date  of  de- 
livery at  destination  which  gives  the  usual 
time  to  make  the  trip,  such  contract  cannot 
be  held  unusual  or  extraordinary,  and  is 
within  the  general  authority  of  the  a^ent 
The  carrying  business  of  the  country  is 
mostly  done  by  corporations  which  act 
through  agents  who,  as  in  this  case,  fre- 
quently solicit  business;  and,  when  the  con- 
tract LS  a  reasonable  one,  it  must  be  up- 
held, in  the  absence  of  notice  of  lack  of  au- 
thority. 

It  is  urged  that  the  customary  way  of 
carrying  on  the  business  of  a  common  carrier 
is  by  issuing  bills  of  lading,  which  constitute 
the  contract  between  the  parties.  This  cus- 
tom is  not  conclusive  of  the  authority  of  the 
agent,  or  of  the  reasonableness  of  the  con- 
tracts he  assumes  to  make.  Plaintiffs  testi- 
fied that  they  knew  nothing  of  a  bill  of  lad- 
ing in  this  case,  and  had  never  seen  any  be- 
fore the  trial.  Defendant  introduced  a  bill 
of  lading,    which    it   claims   was    given    to 
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plaintiflTs'  clerk  at  the  time  of  or  soon  after 
the  Miyery  of  the  goods  to  it.  The  contract 
was  made  hefore,  and  defendant  could  not 
change  it  by  handing  a  receipt  or  bill  of  lad- 
ing to  a  clerk. 

The  judgment  ia  reversed,  and  judgment 


entered  in  this  court  for  the  plaintiffs,  with 
co«rt»  of  both  courts. 

The  other  Justices  concur. 

Rehearing  denied. 


NEW  YORK  COURT  OF  APPEALS. 


Erwin  8TEIN6AGK,  RespU 

Louise  DIEPENBROCK,  Exrx.,  etc.,  of  Alois 
Diepenbrock,  Deceased,  Appt., 

and 
William  ERDTMANN,  Reapt. 

(158  N.  T.  24.) 

1.  One  liAvlitK  no  Insarable  Interest  In 

the  life  of  another  maj  acquire  by  assignment 
a  vaJld  policy  upon  his  life,  and  enforce  It  to 
the  full  amount. 

2.  A  life  Insurance  policy  taken  oat 
by-  one  upon  bis  oirn  life  for  cbe  pur- 
pose of  assigning  It  to  another  having  no  in- 
surable  interest  will  be  invalid. 

(January  10,  1890.) 

• 

APPEAL  by  defendant  Diepenbrock  from 
a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court,  First  Department,  af- 
firming a  judgment  of  a  Special  Term  of  the 
Court  of  Common  Pleas  for  the  City  and 
County  of  New  York  in  favor  of  plaintiff 
and  defendant  Erdtmann  in  an  action  brought 
to  recover  the  proceeds  of  a  life  insurance 
policy.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Meesra.  William  PUippean,  A.  Ed- 
'wmrd  Woodruff,  and  Max  Meyer,  for  ap- 
pellant: 

The  assignment  from  Alois  Diepenbrock 
to  the  defendant  Erdtmann  cannot  be  sus- 
tained unless  it  is  affirmatively  shown  that 
it  was  a  fair  and  bona  fide  transaction  and 
free  from  all  suspicious  circumstances. 

Re  Smith,  96  N.  Y.  516;  Coicee  v.  Cor- 
nell, 75  X.  Y.  91,  31  Am.  Rep.  42S  ;Ne8bii 
V.  Lockman,  34  N.  Y.  167;  Oreen  v.  Ro- 
worth,  113  N.  Y.  462;  Barnard  ▼.  Qantz,  140 
N.  Y.  249;  Empire  State  Ins.  Co.  v.  Ameri- 
can Cent,  Ina.  Co.  138  N.  Y.  446;  Sears  v. 
Shafer,  6  N.  Y.  268. 

The  circumstances  disclosed  by  the  record 
under  which  the  assignment  to  Erdtmann 
was  executed  were  such  as  to  call  for  the 
application  of  the  doctrine  of  constructive 
fraud. 

The  plaintiff  had  the  burden  of  proving, 
not  only  tha/t  the  deceased  fully  understood 
the  act,  but  that  he  was  not  induced  by  any 
influence  of  Erdtmann  and  that  he,  Erdt- 
mann, took  no  unfair  advantage  ot  his  su- 
perior knowledge  and  influence. 

Cowee  V.  Cornell,  75  N.  Y.  99,  31  Am.  Rep. 


428;  Gardner  v.  Ogden,  22  N.  Y.  327,  78  Am. 
Dec.  192;  Conkey  v.  Bond,  36  N.  Y.  427; 
Bain  v.  Broum,  66  N.  Y.  285. 

The  plaintiff  had  no  insurable  interest  in 
the  life  of  the  insured  and  admitted  upon 
the  trial  that  he  bought  the  policy  as  a  spec- 
ulation. Such  a  transaction  should  not  be 
sanctioned  by  this  court. 

Wamock  v.  Davis,  104  U.  8.  776,  26  L.  ed. 
924 ;  Cammack  v.  Leiois,  15  Wall.  643,  21  L. 
ed.  244 ;  Ruse  Y.  Mutual  Ben.  L.  Ins.  Co.  23 
N.  Y.  516. 

It  cannot  be  said  that  this  court  in  the 
cases  relied  upon  by  the  respondent  intended 
to  be  understood  that  a  speculation  in  human 
life,  such  as  the  plaintiff  admits  it  to  be,  is 
in  all  respects  a  legal  transaction,  and  will 
be  upheld  and  enforced  in  this  state. 

Olmsted  v.  Keyes,  85  N.  Y.  593 ;  J^t^e  ▼. 
Mutual  Ben,  L,  Ins,  Co.  23  N.  Y.  623;  War- 
nock  ▼.  Davis,  104  U.  S.  782,  26  L.  ed.  927 ; 
Holmes  ▼.  Oilman,  138  N.  Y.  369,  20  L.  R. 
A.  566. 

The  assi^ment  of  a  policy  to  a  party  not 
having  an  insurable  interest  is  as  objection- 
able as  "the  taking  out  of  a  policy  in  his 
name." 

Wamock  ▼.  Davis,  104  U.  S.  776,  26  L.  ed- 
924;  Franklin  L.Ins.  Co.  v.  Hazeard,  41  Ind. 
116,  13  Am.  Rep.  313;  Stevens  v.  Warren, 
101  Mass.  664 ;  Cammack  v.  LeuAs,  16  Wall. 
643,  21  L.  ed.  244;  Connecticut  Mut,  L.  Ins, 
Co.  V.  Schaefer,  94  U.  S.  467,  24  L.  ed.  251 ; 
Helmetag  v.  Miller,  76  Ala.  183,  52  Am.  Rep. 
316;  Ruth  ▼.  Katterman,  112  Pa.  251 ;  Hoff- 
man ▼.  Hoke,  122  Pa.  377,  1  L.  R.  A.  229; 
Doumey  v.  Hoffer,   110  Pa.  109. 

In  the  case  of  an  assignment  of  a  life  in- 
surance policy  for  a  nominal  consideration 
the  interests  of  justice  will  be  promoted  if 
this  court  should  hold  that  such  an  assign- 
ment is  presumptively  made  as  collateral 
and  require  the  assignee  as  part  of  his  case 
to  affirmatively  prove  that  the  assignment 
was  a  bona  fide  transaction  free  from  sus- 
picion and  for  a  valuable  consideration. 

Mr.  James  Cowden  Meyers,  with 
Messrs,  Goepel  A  Raegener,  and  Thomas 
M.  Rowlette,  for  respondents: 

There  is  no  presumption  in  law  that  an  as- 
signment of  a  policy  of  life  insurance  was 
made  as  collateral  to  secure  a  loan. 

St.  John  V.  American  Mut.  L,  Ins.  Co.  2 
Duer,  219,  Affirmed  in  13  N.  Y.  31,  64  Am. 
Dec.  620. 

The  plaintiff's  title  is  not  impeached  by 


Nora. — For  validity  of  the  assignment  of  a 
life  Insurance  policy  to  one  who  has  no  Insurable 
Interest  In  the  life  of  the  Insured,  see  also  Rit- 
tler  V.  Smith  (Md.)  2  L.  R.  A.  844  ;  Roller  v. 
Bean  fVa.)  0  L.  R.  A.  136:  Johnson  v.  Alex- 
44  L.  R.  A.  27 


ander  (Ind.)  9  L.  R.  A.  660,  and  note;  Hewlett 
V.  Home  for  Incurables  (Md.)  17  L.  R.  A.  447; 
Mutual  Reserve  Fund  Life  Asso.  v.  Harst  (Md.) 
20  L.  R.  A.  761. 
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want  of  interest  in  the  life  of  the  defendant 
Biepenbrock's  testator. 

St.  John  V.  American  Mut.  L.  Ins,  Co.  13 
N.  Y.  31,  64  Am.  Dec.  629;  Valton  v.  yation- 
al  Fund  Life  Aasur.  Co.  20  N.  Y.  32 ;  Olmsted 
V.  Keyes,  85  N.  Y.  593;  Wright  v.  Mutual 
Ben.  Life  Asso.  of  Americay  118  N.  Y.  237, 
(J  L.  R.  A.  731 ;  WaUh  v.  Mutual  L.  Ina.  Co. 
133  N.  Y.  408;  Oeoffroy  v.  Oilbert,  6  App. 
Div.  98,  Affirmed  in  154  N.  Y.  741. 


%  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  counsel  for  the  appellant  in  his  argu- 
ment insisted  with  great  earnestness  and 
force  that  the  position  several  times  asserted 
by  this  court  in  support  of  the  legality  of  the 
assignment  of  a  policy  of  insurance  to  a  per- 
son naving  no  insurable  interest  in  the  life 
of  the  insured  is  a  mistaken  one,  and  in  con- 
flict with  the  decisions  of  the  United  States 
Supreme  Court  and  the  court  of  last  resort 
in  many  of  the  states.  Wamock  y.  Davis, 
104  U.  S.  775,  26  L.  ed.  924;  Franklin  L.  Ins. 
Co.  V.  Hazzard,  41  Ind.  116,  13  Am.  Rep. 
313 ;  Missouri  Valley  L.  Ins.  Co.  v.  Sturges, 
18  Kan.  93,  26  Am.  Rep.  761 ;  Schonfield  v. 
Turner,  75  Tex.  324,  7  L.  R.  A.  189 ;  Basye  v, 
Adams,  81  Ky.  368 ;  and  Helmet ag  v.  Miller, 
76  Ala.  183,  52  Am.  Rep.  316,  furnish  sup- 
port for  his  assertion  as  to  the  rule  in  the 
United  States  Supreme  Court  and  in  some  of 
the  other  states.  Supported  by  these  au- 
thorities, the  counsel  challenged  the  correct- 
ness of  the  rule  that  concededly  has  been  long 
acquiesced  in  in  this  state  by  the  courts  and 
the  profession.  Indeed,  Mr.  Justice  Field, 
in  his  opinion  in  Wamock  v.  Davis,  104  U. 
S.  775,  26  L.  ed.  924,  stated  the  rule  in  this 
state  to  be  that  a  valid  assignment  of  a  pol- 
icy of  insurance  could  be  made  to  a  person 
without  interest  in  the  insured.  But  the 
appellant  contends  that,  while  this  may  be 
the  rule  here,  the  decisions  in  other  jurisdic- 
tions demonstrate  that  our  position  is  wrong 
as  a  matter  of  sound  public  policy,  and  there- 
fore, the  true  rule  should  be  laid  down,  not- 
withstanding that  expressions  inducing  the 
belief  that  the  above  rule  obtained  may  have 
been  made  by  our  courts.  It  is  urged  that 
this  task  will  not  be  a  difficult  one,  for  the 
reason,  as  the  appellant  contends,  that  there 
have  been  no  cases  in  this  state  where  the 
quebiion  was  necessarily  up  for  decision,  and, 
therefore,  all  that  has  been  said  upon  that 
subject  by  this  court  is  mere  dictum. 

In  8t.  John  v.  American  Mut.  L.  Ins.  Co. 
13  N.  Y.  31,  64  Am.  Dec.  529,  a  recovery  in 
favor  of  the  plaintiflT  against  an  insurance 
company  was  sustained  where  it  appeared  that 
one  Noyes  had  effected  policies  of  insurance 
upon  his  own  life  and  shortly  afterwards  as- 
signed them  to  the  plaintiff  for  a  valuable 
consideration.  In  the  answer  the  defendant 
alleged,  by  way  of  defense,  that  the  plaintiff 
was  entitled  to  recover  only  the  amount  of 
money  that  he  had  advanced  as  a  considera- 
tion of  the  transfer  of  the  policy  to  him,  and 
that,  if  defendant  was  liable  beyond  such 
amount  upon  the  policy,  the  personal  repre- 
sentatives were  interested  in  the  excess,  and 
therefore  necessary  parties  to  the  suit.  And 
upon  the  close  of  the  evidence  the  counsel  for 
44  L.  R.  A. 


the  defendant  pressed  the  point  that  the  plain- 
tiff had  no  insurable  interest  in  the  life  of 
the  insured,  and  therefore  was  not  entitled 
to  judgment.  The  court  riegafded  the  ques- 
tion as  one  necessary  to  be  passed  upon  in  the 
final  disposition  of  the  case,  and,  after  con- 
sidering it,  held  that  the  policies  in  question 
were  valid  in  their  inception,  and  tnat  the 
assignment  of  them  to  the  plaintiff  did  not 
affect  the  liability  of  the  company,  and  that 
to  entitle  the  assignee  to  a  recovery  it  was 
not  necessary  for  him  to  have  had  an  insura- 
ble interest  in  the  life  of  the  insured.  The 
next  case  was  Valton  v.  National  Fund  Life 
Assur.  Co.  20  N.  Y.  32,  where  Schumacher  ob- 
tained a  policy  on  his  life  for  $10,000,  and  by 
his  articles  of  copartnership  agreed  that  the 
plaintiff  and  another  partner  should  become 
the  owners  of  the  policy  and  all  due  thereon 
in  the  event  of  his  death  before  the  termina- 
tion of  the  partnership.  This  contingency 
happened,  and  the  court  held  tiiat  it  operat- 
ed to  vest  absolutely  the  title  to  the  policy 
in  the  plaintiff  and  his  other  partner,  and  a 
recovery  could  be  had  thereon  as  against  the 
defendants.  It  will  be  observed  that  in  the 
cases  cited  the  contest  was  between  the  as- 
signee and  the  company  issuing  the  policy, 
and  the  question  was  not  squarely  presented 
whether,  as  between  the  assignor  and  the  as- 
signee, the  assignee' would  bi  entitled  to  re- 
tain more  than  the  sum  actually  invested  by 
him,  which  is  the  rule  in  some  jurisdictions. 
But  it  necessarily  was  decided  that  the  policy 
was  not  rendered  invalid  by  the  assignment, 
and,  further,  that  the  assignee  acquired  there- 
by the  right  to  enforce  collection  of  the  full 
amount  of  the  policy  from  the  company. 
In  Olmsted  v.  Keyes,  85  N.  Y.  593,  the 
plaintiff,  having  obtained  the  proceeds  of  a 
policy  of  life  insurance,  brought  an  action 
tor  the  purpose  of  ascertaining  and  determin- 
ing the  conflicting  claims  of  various  defend- 
ants to  the  moneys  paid  on  the  policy.  It 
appeared  that  Keyes  procured  a  policy  of  in- 
surance on  his  liife,  payable  to  the  plaintiff 
as  trustee  for  his  wife  Huldah ;  Hulaah  died 
intestate  a  few  vears  later:  afterwards 
Keyes  married  again,  and  thereupon  the 
plaintiff,  for  valUe,  assigned  the  policy  to 
Keyes 's  second  wife,  at  his  request.  Keyes 
subsequently  died  intestate,  leaving  him  sur- 
viving, his  widow  and  one  child  by  her  and 
several  children  by  his  first  wife.  It  was 
held  that  during  the  life  of  the  first  wife 
the  policy  was  her  property,  and  upon  her 
death  the  title  vested  in  her  husband  as  sur- 
vivor, and,  he  having  caused  it  to  be  as- 
signed to  his  second  wife,  the  assignment 
vested  the  title  in  her,  and  she  alone  was  en- 
titled to  the  money  due  thereon.  There  was 
a  difference  of  view  in  the  court  as  to  the 
disposition  of  the  case,  and  the  argument 
that  led  to  the  decision  considered  with  care 
the  assignability  of  a  policy  of  life  insurance 
like  any  other  contract.  In  the  course  of 
the  argument  the  court  referred  to  and  con- 
sidered many  authorities  in  England  and  In 
this  country,  and  reached  the  conclusion 
that,  while  an  insurable  interest  is  neces- 
sary to  enable  one  to  take  out  a  policy  of 
insurance  on  the  life  of  another,  it  is  not 
necessary  that  the  assignee  of  a  policy  valid- 
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ly  issued  should  have  such  an  interest.  After 
careful  examination  of  that  opinion,  we  find 
it  impossible  to  reach  any  otner  conclusion 
than  that  it  was  intended  to  put  at  rest 
whatever  controversy  there  may  have  been  in 
this  state  touching  the  assignability  of  a  val- 
id policy  of  insurance.  The  case  at  bar  is 
the  only  one  we  know  of  where  the  rule  laid 
down  in  the  case  last  referred  to  has  been 
seriously  questioned,  although  it  is  true  that 
some  discussion  of  the  principle  was  had  in 
Wright  v.  Mutual  Ben,  lAfe  Asso.  of  Amer- 
ica, 118  N.  Y.  237,  6  L.  R.  A.  731,  where  the 
defendant  unsuccessfully  challenged  the 
right  of  the  assignee  to  recover,  on  the 
ground,  among  others,  that  the  plaintiff  had 
not  an  insurable  interest  in  the  life  of  the 
insured  at  the  time  of  the  assignment.  The 
court  in  its  opinion  cited  the  case  of  Olmsted 
▼.  Keyes,  86  N.  Y.  693. 

The  result  of  our  further  examination  per- 
suades us  that  what  has  been  undersrtood  to 
be  the  rule  in  this  state  is  not  only  in  line 
with  the  authorities  in  most  jurisdictions 
upon  that  subject,  but  is  sound  as  a  matter 
oi  public  policy.  It  was  formerly  the  rule 
in  England  that,  while  a  policy  of  insurance 
could  not  be  assigned  at  law,  it  could  in 
equity.  By  the  act  of  1867  (30  &  31  Vict, 
chap.  144),  a  policy  of  life  insurance  was 
made  assignable  at  law,  and  in  some  of  the 
decisions  it  was  said  by  the  court  that  the 
object  of  the  statute  was  to  enable  the  as- 
signee to  sue  in  his  own  name;  but  it  did  not 
in  any  other  way  improve  the  position  of  the 
assignee,  who  could  before  that  secure  the 
money  in  equity.  British  Equitable  Ins.  Co. 
V.  Great  Western  R.  Co.  38  L.  J.  Ch.  N.  S. 
132:  Re  Turcan,  L.  R.  40  Ch.  Div.  6.  The 
rule  asserted  by  this  court  has  also  been  held 
to  be  the  law  in  many  of  our  sister  states  In 
a  number  of  cases,  where  the  question  has 
been  raised  either  in  actions  brought  by  per- 
sonal representatives  of  the  assignor  to  re- 
cover the  money  received  by  the  assignee  on 
a  policy  or  in  suits  brought  by  the  company 
issuing  the  policy  for  the  purpose  of  deter- 
mining whether  the  personal  representatives 
or  the  assignee  were  entitled  to  the  proceeds, 
all  claimants  being  made  parties  defendant. 
Mutual  L.  Ins,  Co.  v.  Allen,  138  Mass.  24,  62 
Am.  Rep.  246;  Eckel  v.  Renner,  41  Ohio  St. 
232;  Martin  v.  Stubbings,  126  111.  387,  403; 
Pitzpatrick  v.  Hartford  L.  d  Annuity  Ins. 
Co.  66  Conn.  116,  and  17  Atl.  411 ;  Clark  v. 
Allen,  11  R.  I.  439,  23  Am.  Rep.  496;  Mur- 
phy V.  Red,  64  Miss.  614,  60  Am.  Rep.  68; 
Rittler  v.  Smith,  70  Md.  261,  2  L.  R.  A.  844. 
These  authorities  are,  it  seems  to  us,  well 
grounded  in  principle.  They  recognize,  not 
only  the  existence  of,  but  the  necessity  for, 
the  rule  that  forbids  any  insurance  upon  the 
life  of  a  person  in  which  the  person  for 
whose  benefit  the  insurance  is  made  has  no 
interest.  Such  a  policy  constitutes  what  is 
termed  a  "wager  policy,**  or  a  mere  specula- 
tive contract  upon  the  life  of  the  insured, 
with  a  direct  interest  in  favor  of  its  early 
termination.  It  is,  in  terms,  forbidden  by 
statute  in  England  ( 14  Geo.  III.  chap.  48 ) , 
and  in  many  other  jurisdictions,  including 
this  state  (Laws  1892,  chap.  690,  §  66)  ;  and 
this  court  held  in  Ruse  v.  Mutual  Ben.  L.  Ins. 
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Co.  23  N.  Y.  616,  that  such  insurance  is  void 
at  common  law,  and  that  the  English  stat- 
ute, in  so  far  as  it  prohibits  such  insurance, 
is  merely  a  declaratory  act. 

But  the  question  we  are  considering  pre- 
supposes a  valid  contract  of  insurance,  the 
policy  being  issued  either  for  the  benefit  of 
the  assured  personally,  or  for  the  benefit  of 
someone  having  an  insurable  interest  in  the 
assured  at  the  time  of  the  taking  out  of  the 
policy.  Such  a  policy  constitutes  a  contract 
to  pay  a  certain  amount  of  money  to  the 
payee  on  the  death  of  the  assured.  It  is  a 
chose  in  action,  with  all  the  ordinary  inci- 
dents belonging  thereto,  and  as  such  may  be 
assigned,  either  as  collateral  or  absolutely, 
as  the  payee  may  elect.  While  an  insurable 
interest  in  the  payee  is  necessary,  in  the  first 
instance,  to  the  creation  of  a  valid  contract, 
it  is  not  necessary  that  such  interest  should 
continue.  The  case  of  a  wife  divorced  from 
her  husband  will  serve  as  an  illustration. 
The  policy  taken  out  for  her  benefit  during 
the  existence  of  the  married  relation  is  not 
affected  by  a  subsequent  severance  of  that 
relation  through  a  decree  of  a  court  of  com- 
petent jurisdiction,  by  which  she  ceases  to 
have  an  insurable  interest  in  his  life.  Con- 
necticut Mut.  L.  Ins.  Co.  V.  Bchaefer,  94  U.  8. 
467,  24  L.  ed.  261.  The  materiality  of  the 
value  of  the  interest  has  relation  to  the  ques- 
tion whether  the  policy  is  taken  out  in  good 
faith,  and  not  as  a  gambling  transaction. 
If  it  be  taken  out  in  good  faith,  then  a  sound 
public  policy  would  seem  to  require  that  the 
payee  should  be  permitted  to  treat  it  as  he 
may  any  other  chose  in  action,  and  go  to  the 
best  market  he  can  find,  either  to  sell  it  or 
borrow  money  on  it.  It  would  substan- 
tially confine  him  to  such  terms  as  the  com- 
pany issuing  the  policy  should  choose  to  make 
with  him,  if  he  should  be  limited  in  his 
choice  of  a  purchaser  to  the  party  having  an 
interest  in  the  continuance  of  the  life  of  the 
assured. 

On  the  other  hand,  it  is  said  that,  if  the 
payee  of  a  policy  be  allowed  to  assign  it,  a 
safe  and  convenient  method  is  provided  by 
which  a  wagering  contract  can  be  safely 
made.  The  insured,  instead  of  taking  out  a 
policy  payable  to  a  person  having  no  insura- 
ble interest  in  his  life,  can  take  it  out  to  him- 
self, and  at  once  assign  it  to  such  person. 
But  such  an  attempt  would  not  prove  smc- 
cessful,  for  a  policy  issued  and  assigned,  un- 
der such  circumstances,  would  be  none  the 
less  a  wagering  policy  because  of  the  form 
of  it.  The  intention  of  the  parties  procuring 
the  policy  would  determine  its  character, 
which  the  courts  would  unhesitatingly  de- 
clare in  accordance  with  the  facts,  reading 
the  policy  and  the  assignment  together,  as 
forming  part  of  one  transaction.  Gam^maok 
V.  Lewis,  15  Wall.  643,  21  L.  ed.  244,  and 
Wamock  v.  Davis,  104  U.  S.  775,  26  L.  ed. 
924,  were  cases  where  the  policies  were  taken 
out  in  order  that  they  might  be  assigned  to 
the  assignees,  through  their  procurement, 
under  circumstances  that  might  well  be  held 
to  be  in  evasion  of  the  law  prohibiting  gam- 
ing policies.  In  Wamock^s  Case  the  agree- 
ment touching  the  procurement  of  the  policy 
and  the  use  to  be  made  of  it,  including  the 
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promise  to  assign  it,  was  in  writing,  and  ex- 
ecuted the  very  day  the  policy  was  applied 
for,  and  the  day  following  the  assurea  exe- 
cuted an  assignment  of  the  policy,  which  had 
in  the  meantime  been  issued  in  pursuance 
of  such  an  agreement.  The  insurance  com- 
pany paid  over  the  money  to  the  assignee, 
and  the  court  held  that  the  personal  repre- 
sentatives of  the  assured  were  entitled  to  re- 
ceive from  the  assignees  all  the  money,  ex- 
cept the  sums  advanced  by  them  under  the 
agreement,  plus  the  sum  paid  by  them  to  the 
widow.  In  the  opinion  it  is  said  that  the  as- 
signment of  the  policy  to  a  party  not  having 
an  insurable  interest  is  as  objectionable  as 
the  taking  out  of  a  policy  in  his  name.  That 
remark  was  clearly  true  as  applied  to  the 
facts  of  that  case,  for  the  policy  was  taken 
out  in  pursuance  of  an  agreement  to  assign 
it.  It  was  therefore,  in  fact,  a  policy  taken 
out  for  the  benefit  of  parties  having  no  insur- 
able interest,  although  in  form  issued  to  the 
assured,  and  by  him  assigned  to  such  parties. 
In  such  case  the  court  will  always  declare 
the  fact  to  be  as  it  is,  without  regard  to  the 
effort  of  the  parties  to  hide  the  truth  and 
cheat  the  law.  But  the  language  employed 
by  the  court,  and  evidently  advisedly,  is 
broad  enough  to  cover  all  assignments  of  pol- 
icies to  parties  not  having  an  insurable  in- 
terest, includinff  as  well  uiose  taken  out  in 
good  faith,  and  Kept  up  as  Ions  as  the  finan- 
cial condition  of  the  insured  permits,  as 
those  deliberately  taken  out  for  the  purpose 
of  speculation  upon  a  life  that  the  intended 
beneficiary,  whether  as  payee  in  the  policy 
or  by  assignment,  has  no  interest  in  prolong- 
ing. The  point  of  actual  separation  between 
the  cases  asserting  the  assignability  and 
those  asserting  the  nonassignability  of  poli- 
cies of  insurance  to  persons  not  interested  in 
the  continuance  of  the  life  of  the  assured 
seems  to  be  that  those  asserting  nonassigna- 
bility proceed  on  the  assumption  that  the 
question  is  one  of  law,  and  that,  if  a  policy 
is  not  assignable  in  one  case,  it  cannot  be  in 
any  case;  while  in  the  other  line  of  cases 
the  underlying  principle  is  that  all  valid  con- 
tracts are  assignable,  but  that  contracts  are 
not  necessarily  valid  and  free  from  the  taint 
of  gambling  because  upon  their  face  they  ap- 

fear  to  be  regularly  and  properly  issued, 
n  order  to  ascertain  the  truth,  all  the  facts 
and  circumstances  may  be  proved,  and  if  it 
then  appear  that  the  parties  intended  by  the 
contract  to  enable  a  third  ana  uninterested 
party  to  speculate  upon  the  life  of  another, 
the  court  will  aeclare  such  contract  invalid, 
not  because  of  the  assignment,  but  in  spite 
of  it. 

Wamock*8  Case  and  this  one  are  very  wide 
apart  in  their  facts,  and  serve  very  well  to 
illustrate  the  necessity  for  the  position* taken 
by  the  courts  of  this  state  upon  this  general 
subject.  In  December,  1887,  Alois  Diepen- 
brock  took  out  a  policy  of  insurance  on  his 
life  in  the  Equitable  Life  Assurance  Society. 
He  paid  the  premiums  regularly  dorwn  to 
December,  1892,  a  period  of  about  five  years, 
at  which  time  the  surrender  value  of  the  pol- 
icy was  iLbout  $485.  He  was  pressed  for 
money,  and  finally  sold  the  policy  to  the  de- 
fendant Erdtmann  for  $600,  or  something 
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like  $115  more  than  he  would  have  received 
by  the  surrender  of  the  policv  to  the  com- 
pany. He  had  paid  a  much  larger  sum  in 
premiums, — ^something  over  $2,000, — and 
there  seems  to  be  no  good  reason  why  a  per- 
son owning  such  a  policv,  and  obliged  to  sell 
it,  should  not  be  permitted  to  get  back  as 
much  as  possible  of  the  money  that  he  has 
paid  out  for  insurance.  His  condition  of 
health  may  have  changed  very  materially, 
of  which  fact  the  company  can  take  no  ad- 
vantajp[e;  for  in  its  contract  it  made  allow- 
ance for  that  possibility.  There  is  no  good 
reason  for  saying  that  an  insured  person 
should  not  have  the  right,  whenever  his  ne- 
cessities press  him,  because  of  a  failing  con- 
dition of  health  that  assures  a  speedy  death, 
to  realize  on  his  policy,  and  obtain  for  it 
something  like  a  fair  price,  which  may,  per- 
haps, be  almost  equal  to  its  face  value. 

The  personal  representatives  of  the  as- 
sured contested  the  assignment,  also,  on  the 
ground  that  it  was  intended  as  collateral, 
although  in  form  a  valid  assignment;  but 
the  special  term  found  otherwise,  and  the  ap- 
pellate division  approved  that  finding,  so 
that  question  is  no  longer  open  for  consid- 
eration. 

Other  questions  are  presented  by  the  ap- 
pellant, but,  after  a  careful  examination  of 
Uiem,  we  conclude  that  no  error  was  com- 
mitted below  that  will  support  a  reversal  of 
the  judgment. 

The  judgment  should  he  affirmed,  with 
costs. 

All  concur,  except  Martiiit  J.,  absent. 


PEOPLE  of  the  State  of  New  York,  ex  reL 
COMMISSIONERS  OF  PUBLIC  CHAR- 
ITIES  AND  CORRECTION,  Respta., 

V, 

William  CULLEN,  Appt. 

(158  N.  T.  629.) 

1.  lieprlslatlT-e  poirer  to  enlarve  tbe  |ii- 
rlsdlctlon  of  tlte  court  of  appeals  by 

providing  for  a  review  of  certain  judgments 
of  Inferior  courts  that  were  not  reviewable 
before  Is  not  taken  away  by  the  provision  of 
Const,  art.  6,  I  9,  providing  that  the  legis- 
lature may  farther  restrict  such  jurisdiction. 

2.  A  Jvdlelal  separation  at  tbe  suit  of 
tbe  wife,  althoogb  It  does  not  dissolve  tbe 
marriage,  does  so  far  terminate  or  suspend 
the  relation  of  husband  and  wife  that  the 
husband  cannot  be  guilty  of  the  statutory  of- 
fense of  abandonment  or  desertion. 

8.  Tbe  failure  of  a  decree  of  separa« 
tlOD  to  make  any  allowance  for  tbe 
wife,  while  It  provides  that  an  application 
for  that  purpose  may  be  thereafter  made  In 

NOTB. — The  statutes  making  It  a  criminal 
offense  for  a  man  to  abandon  his  family  are  of 
comparatively  recent  date.  The  offense  Is  pure- 
ly statutory.  On  the  question  of  the  effect  of 
a  limited  divorce  upon  the  hnsband's  liability  In 
such  cases,  the  above  decision  seems  to  be  the 
first.  For  bond  required  from  husband  to  sup- 
port wife,  see  Murray  v.  Murray  (Cal.)  87  L.  R. 
A.  626. 
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case  of  a  material  change  In  the  hu8band*e 
pecuniary  circumstances,  does  not  leave  him 
liable  to  a  prosecution  for  abandonment  or 
desertion  In  case  she  becomes  a  charge  upon 
the  public 

(October  6,  1807.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme C!ourt,  i«^r8t  Department,  affirming  a 
judgment  of  the  Court  of  Special  Sessions 
of  the  City  and  County  of  New  York  affirm- 
ing a  maffistrate's  conviction  of  defendant 
as  a  disorderly  person.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr,  Payaon  Merrill,  tor  appellant: 

The  statute  under  which  this  defendant 
was  convicted  is  a  penal  statute,  and  as  such 
ia  to  be  strictly  construed. 

People,  Harrington,  y.  Bpecial  Beasiona 
Ct.  15  N.  Y.  S.  R.  328. 

The  offense  of  which  the  defendant  was  con- 
victed comes  within  the  definition  of  a  crime 
in  S  3  of  the  Penal  Code. 

People,  Kopp,  v.  French,  102  N.  Y.  583; 
People  T.  Pettit,  74  N.  Y.  320;  People  v. 
Crandon,  17  Hun,  490;  Cummings  &  Gilbert, 
Poor  Laws,  120. 

The  object  of  the  statute  is  not  to  create 
a  new  obligation  on  the  part  of  the  husband, 
but  to  provide  a  new  remedy  for  enforcing 
an  existing  obligation  and  to  punish  a  fail- 
ure to  fulfil  it.  The  statute  nas  no  appli- 
cation in  a  case  where  no  obligation  exists. 

People  ▼.  Brady,  13  Misc.  294;  People, 
DouglasB,  ▼.  Naehr,  30  Hun,  461. 

The  obligation  of  the  defendant  to  support 
the  complainant  was  terminated  by  the  de- 
cree of  1883. 

2  Parsons,  Contr.  p.  85 ;  Tyler,  Infancy  ft 
Coverture,  S  700,  p.  924;  Schouler,  Husb.  & 
W.  i  118;  Schouler,  Dom.  Rel.  $  222;  Kamp 
▼.  Kamp,  50  N.  Y.  212;  Romaine  v.  Chaufi- 
cey,  120  N.  Y.  566,  14  L.  R.  A.  712;  Qalmha 
V.  Galwsha,  116  N.  Y.  635,  6  L.  R.  A.  487; 
Wetmore  ▼.  Weimore,  149  N.  Y.  520,  33  L. 
R  A.  708 ;  People  v.  Pettit,  74  N.  Y.  320. 

The  statute  under  which  these  proceedings 
were  taken  was  not  intended  to  apply  to  a 
case  where  the  obligation  of  the  material 
contract  has  been  modified  by  a  decree  of 
limited  divorce  at  the  instance  of  the  wife. 

People,  Douglaaa,  v.  Naehr,  30  Hun,  461. 

The  judgment  of  separation  between  the 
complainant  and  the  defendant  in  1883  is 
binding  upon  the  people  in  this  proceeding. 

People  v.  Baker,  76  N.  Y.  78,  32  Am.  Rep. 
274 ;  Rigney  v.  Rigney,  127  N.  Y.  408. 

The  offense  of  abandonment  must  be  one 
which  leaves  the  wife  without  adequate  sup- 
port or  in  danger  of  becoming  a  charge  upon 
the  people,  but  one  of  the  essential  condi- 
tions of  the  offense  is  abandonment,  and  this 
abandonment  must  be  a  voluntary  act. 

Fitzgerald  v.  Fitzgerald,  L.  R.  1  Prob.  k 
Div.  694;  Thompson  v.  Thompson,  1  Swab. 
A  T.  231,  4  Jur.  N.  S.  717 ;  Pape  v.  Pape,  L. 
R.  20  Q.  B.  Div.  p.  76 ;  Reg.  v.  Leresche,  65 
L.  T.  N.  8.  602;  WiUiams  v.  Williams,  130 
N.  Y.  193,  14  L.  R.  A.  220. 

Messrs.  Perey  MoElrath  and  Oeorffe 
yXF,  "Ljon^  for  respondents: 

The  law  under  which  this  appeal  is  sought 
to  be  brought  is  unconstitutional. 
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It  is  sufficient  to  convict  one  as  a  disorder- 
ly person  if  he  is  proved  to  have  abandoned 
his  wife  in  the  city  of  New  York  without 
adequate  support  or  to  have  left  her  in  dan- 
ger of  becoming  a  burden  upon  the  public, 
or  to  have  neglected  to  provide  for  her  ac- 
cording to  his  means. 

Bulkley  v.  Boyce,  48  Hun,  259;  People, 
Lichtensiein,  v.  Hodgson,  126  N.  Y.  648; 
People,  Harrington,  v.  Special  Sessions  Ct. 
15  N.  Y.  S.  R.  329. 

There  is  a  marked  distinction  between  the 
legal  consequences  which  result  from  a  di- 
vorce a  vinculo  matrimonii  and  a  separation 
merely  from  bed  and  board. 

N.  Y.  Code  Civ.  Proc.  fiS  1756.  1762;  2 
Bishop,  Mar.  &  Div.  SS  726-741 ;  Barrere  v. 
Barrere,  4  Johns.  Ch.  187;  Burr  v.  Burr, 
10  Paige,  25 ;  Tonjes  v.  Tonjes,  14  App.  Div. 
542. 

A  divorce  from  bed  and  board  works  no 
change  in  the  relation  of  the  parties,  either 
to  each  other  or  to  third  persons,  except  in 
authorizing  them  to  live  apart  until  they 
mutually  come  tosether. 

2  Bishop,  Mar.  A  Div.  S  729. 

This  divorce  does  not  deprive  the  wife  of 
anv  estate  or  property  rights  she  may  hold 
independently  of  ner  husband  or  adversely 
to  him. 

2  Bisho[>,  Mar.  &  Div.  fi  741. 

The  liability  of  a  husband  to  provide  for 
his  wife  "continues  irrespective  of  the  judg- 
ment." 

Tonjes  v.  Tonjes,  14  App.  Div.  642;  Bar- 
rere V.  Barrere,  4  Johns.  Ch.  187;  Burr  ▼. 
Burr,  10  Paige,  25;  Erkenhrach  v.  Erken- 
hrach,  96  N.  Y.  465. 

The  plaintiffs  in  this  proceeding  were  not 
parties  or  privies  to  the  action  in  the  su- 
perior court,  nnd  are  in  no  way  bound  or  es- 
topped by  the  judgment  or  orders  made  in 
that  action. 

Monroe  County  Supers.  ▼.  BudUmg,  51 
Barb.  515;  Collins  ▼.  Hydom,  135  N.  Y.  320; 
Furlong  v.  Banta,  80  Hun,  248;  Re  State 
Reservation  Comrs,  37  Hun,  553;  People  v. 
Rohrs,  49  Hun,  150. 

To  make  a  former  recovery  a  bar,  the  lit- 
igation must  have  been  between  the  same 
parties  or  their  privies.  By  privies  are 
meant  persons  who  are  represented  by  the 
parties,  or  claim  under  them,  or  in  privity 
with  them,  who  have  mutual  and  successive 
relationship  to  the  same  right  or  thing. 

Ooddard  v.  Benson,  15  Abb.  Pr.  191; 
Scott  V.  Drennen,  9  Daly,  226;  Furlong  v. 
Banta,  80  Hun,  248 ;  Booth  v.  Powers,  56  N. 
Y.  22;  Neeson  v.  Troy,  20  Hun,  173. 

The  offense  of  being  a  disorderly  person 
is  one  against  the  public,  and  as  such  is 
dealt  with  and  punished. 

People  V.  Crandon,  17  Hun,  490;  People 
V.  Mitchell,  2  Thomp.  &  C.  172;  Stowell  v. 
Chamberlain,  60  N.  Y.  276;  Stannard  ▼. 
Huhhell,  123  N.  Y.  531. 

The  plaintiffs  herein  are  not  bound  by  im- 
material and  collateral  facts  decided  in  a 
previous  action. 

Hecht  V.  Hecht,  14  Misc.  597 ;  Galusha  ▼. 
Oalusha,  138  N.  Y.  272;  House  ▼.  Lockwood, 
137  N.  Y.  250;  Shaw  v.  BroaObent,  129  N. 
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Y.  123 ;  Btannard  v.  Huhhell,  123  N.  Y.  528 ; 
Springer  v.  Bien,  128  N.  Y.  102. 

The  question  of  alimony  was  entirely  col- 
lateral to  the  main  issue  in  this  case. 

Bigelow,  Estoppel,  158;  Barra  v.  Jackson, 
1  Younge  k  C.  Ch.  Cas.  585 ;  King  v.  Chase, 
15  N.  H.  0,  41  Am.  Dec.  675. 

A  judgment  in  a  former  suit  is  conclusive 
as  to  existing  rights,  but  not  aa  to  matters 
which  may  subsequently  arise. 

People,  Lichtenstein,  v.  Hodgson,  126  N. 
Y.  648;  Smith  v.  McCluskey,  45  Barb.  610; 
Brennan  v.  Blath,  3  Daly,  479. 

It  was  not  the  intent  of  the  superior  court 
that  their  failure  to  order  the  payment  of 
alimony  should  deprive  the  plaintiff  of  all 
support  from  her  husband.  It  was  the  prac- 
tice of  that  court  to  deny  such  applications 
for  alimony  on  the  ground  that  the  appli- 
cant would  find  a  more  speedy  and  efficient 
means  of  procuring  support  by  having  the 
proceedings  brought  before  a  police  magis- 
trate, as  was  done  in  this  case. 

Rilopp  V.  Ruopp,  35  N.  Y.  Supp.  251 ;  Pat- 
ion  V.  Paiton,  13  Misc.  726. 

Eliza  Cullen  is  not  the  plaintiff  in  this 
proceeding.  The  proceedings  may  be  insti- 
tuted and  maintained  with  utter  disregard 
to  her  wishes  or  action  in  the  premises. 
Whether  or  no  she  has  made  a  demand  for 
support  is  not  the  question  in  this  matter. 

People  V.  Meyer,  12  Misc.  615;  People, 
Lichtenstein,  v.  Hodgson,  126  N.  Y.  648. 

The  offense  is  one  against  the  people,  not 
against  the  wife. 

People  V.  Crandon,  17  Hun,  490. 

O^rien,  J.,  delivered  the  opinion  of  the 
court : 

The  defendant  was  tried  before  one  of  the 
city  magistrates  in  the  .city  of  New  York, 
and  was  adjudged  to  be  a  disorderly  person, 
in  that  he  had  abandoned  his  wife,  and  had 
left  her  in  danger  of  becoming  a  charge  up- 
on the  public.  The  proceeding  was  insti- 
tuted before  the  magistrate  upon  a  verified 
complaint  of  the  wife  on  the  12th  day  of 
August,  1896.  The  trial  resulted  in  a  con- 
viction on  the  12th  day  of  December,  1896, 
and  the  defendant  was  thereupon  ordered  to 
pay  to  the  commissioners  of  public  charities 
the  sum  of  $8  per  week  for  one  year  for  their 
indemnity,  and  for  the  support  of  his  family 
in  the  meantime.  It  appeared  that  the  de- 
fendant and  the  complainant  were  married 
in  the  year  1862,  and  that  they  separated  in 
1868,  since  which  date  they  have  not  lived 
together.  There  is  no  issue  of  the  marriage. 
It  further  appeared  that  on  the  15th  day  of 
October,  1883,  in  an  action  for  separation 
from  bed  and  board,  instituted  by  the  wife 
in  the  superior  court,  judgment  was  entered 
upon  her  motion  that  the  parties  be  sepa- 
rated from  bed  and  board,  and  that  the  de- 
fendant pay  the  costs  of  the  action.  The 
judgment  recited  that  it  appeared  from  the 
report  of  a  referee  that  the  present  circum- 
stances and  abilities  of  the  defendant  are 
such  that  he  cannot  personally  pay  any  sum 
whatever  for  nlimony  and  counsel,  and  no 
sum  was  allowed  for  either  purpose.  The 
judgment,  however,  contained  a  clause  to  the 
effect  that,  in  the  event  of  the  pecuniary  cir- 
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cumstances  of  the  defendant  becoming  ma- 
terially changed,  touching  his  ability  to  sup- 
port his  wife,  an  application  for  that  pur- 
pose might  be  made  at  the  foot  of  the  judg- 
ment, by  any  partv  in  interest,  for  a  modi- 
fication of  the  judgment  touching  the  sup- 
port of  the  wife,  or  any  other  matter  as 
might  appear  to  be  just.  The  conviction  of 
the  defenaant  upon  these  facts  was  reviewed 
and  affirmed  by  the  court  of  sessions,  and 
subsequently  by  the  appellate  division  of  the 
supreme  court.  Until  the  enactment  of  a 
recent  statute,  this  court  had  no  power  to 
review  a  judnnent  originating  in  such  a 
proceeding.  People,  Public  Charities  d  C. 
Comrs.,  V.  Cullert,  151  N.  Y.  54.  But,  by 
chapter  601,  S  20,  Laws  1895,  provision  is 
made  for  an  appeal  to  this  court  from  such 
a  judgment  when  adverse  to  the  defendant. 

The  learned  counsel  for  the  people  con- 
tends that  this  statute  is  unconstitutional 
and  void,  and  moves  to  dismiss  the  appeal. 
This  contention  is  founded  upon  the  provi- 
sions of  article  6,  §  9,  of  the  Constitution, 
regulating    the   jurisdiction    of   this    court, 
and  providing  that  the  legislature  may  fur- 
ther restrict  this  jurisdiction.     It  was  never 
supposed   that  there   was   anything  in   the 
Constitution  to  prohibit  the  legislature  from 
enlarging  the  jurisdiction  of  this  court,  and 
extending  it  te  new  cases,  from  time  to  time, 
as  it  thought  proper,  save  only  in  those  spe- 
cial cases  enumerated  in  the  article,  which 
are  expressly  withdrawn  from  review.     The 
jurisdiction  must  be  confined  to  questions 
of  law,  and  in  some  cases  the  unanimous  de- 
cision of  the  appellate  division  is  made  fi- 
nal.    These  limitations  are,  of  course,  bind- 
ing  upon    the  legislature,   as    well   as    the 
courts,    and    cannot   be    transcended.     But, 
subject   to   these   provisions,   it   is   entirely 
competent  for  the  legislature  to  provide  for 
a  review  in  this  court  of  any  question  of 
law  involved  in  a  judgment  after  a  hearing 
in  the  appellate  division.     The  power  to  fur- 
ther restrict  appeals  does  not,  by  any  fair 
or  reasonable  implication,  exclude  the  power 
to  enlarge  the  jurisdiction  by  providing  for 
a   review  of  certain  judgments  of  inferior 
courts  that  were  not  reviewable  before.     The 
questions  that  may  be  considered  in   such 
cases  are,  of  course,  limited  by  the  restric- 
tions contained  in  the  Constitution;  but  the 
sole  question  here  is  whether  the  legislature 
has  the  power  to  enact  a  statute  providing 
for  a  final  review  in  this  court  of  a  judg- 
ment or  order  made  by  a  magistrate  convict- 
ing a  party  as  a  disorderly  person.     There 
is  no  good  reason  to  doubt  the  existence  of 
such  power.     The  judgment  or  order  must 
be  one  entered  upon  the  decision  of  the  ap- 
pellate division  finally  determining  some  ac- 
tion or  special  proceeding,  when  the  appeal 
is  given  as  matter  of  right.     None  of  the  lim- 
itations upon  appeals  to  this  court  contained 
in  the  Constitution  have  been  ignored  by  the 
statute  in  question,  and  so  we  think  the  ju- 
risdiction to  review  the  decisions  below  is 
clear. 

The  question  is  purely  one  of  law,  wheth- 
er, upon  the  undisputed  facts  presented  by 
the  record,  the  defendant  had  abandoned  or 
deserted  his  wife,  within  the  fair  meaning 
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of  the  statute.  The  charge  of  which  the  de- 
fendant was  convictedi  if  not  a  crime  vdtihin 
the  meaning  of  the  Penal  Code,  was  clearly 
of  a  criminal  nature,  and  it  was  incumbent 
upon  the  people  to  prove  it.  The  statute  is 
summary,  highly  penal,  and  should  be  strict- 
ly construed.  People,  KopPt  v.  French,  102 
N.  Y.  683 ;  People  v.  Pettit,  74  N.  Y.  320 ; 
People,  Douglass,  ▼.  Ifaehr,  30  Hun,  461.  It 
is  the  duty  of  the  husband  to  support  his 
wife,  but  he  is  not  bound  to  support  her 
away  from  his  home,  even  though  such  home 
may  be  disagreeable  to  her.  The  statute  un- 
der which  the  defendant  was  convicted  evi- 
dently contemplates  the  actual  existence  of 
the  marriage  relations.  After  a  judicial 
separation  at  the  suit  of  the  wife,  the  rela- 
tion is  so  far  terminated  or  suspended  that 
the  husband  cannot  be  guilty  of  abandon- 
ment or  desertion  in  any  legal  sense.  The 
judgment  operated  to  change  the  contract 
relations  between  the  parties,  and  required 
them  to  live  apart  from  each  other.  The  wife 
was  relieved  from  her  marital  duties,  and  the 
husband's  obligation  to  support  her  could 
■not  remain  as  it  was  before.  It  was  no  long- 
er possible  for  him  to  discharge  it  in  the 
sense  that  the  marriage  state  contemplates. 
In  such  cases  the  court  generally  substitutes, 
in  place  of  the  contract  obligation  to  sup- 
port, recognized  by  the  common  law,  a  pro- 
vision for  suitable  maintenance,  according 
to  the  circumstances  of  the  parties,  to  be 
paid  by  the  husband,  or  from  his  estate. 
When  a  judicial  decree  of  separation  from 
bed  and  board  has  once  been  pronounced,  the 
common-]  aw  obligation  to  support  the  wife, 
if  not  entirely  abrogated,  is  greatly  modified. 
Alimony  then  becomes  the  regular  measure 
of  the  husband's  obligation.  It  is  granted 
or  withheld  always  in  furtherance  of  justice, 
and  the  amount  is  regulated  by  the  exercise 
of  a  sound  discretion,  according  to  the  cir- 
oumstances  of  the  parties.  When  the  mar- 
riage bond  was  modified  hj  the  decree  of  sep- 
aration, the  legal  obligation  to  support  the 
wife  in  the  sense  that  it  existed  before 
•ceased,  and  in  its  place  was  substituted  the 
power  of  the  court  to  appropriate  some  part 
of  the  property  or  earnings  of  the  husband 
to  that  purpose,  as  justice  might  require. 
Kamp  V.  Kampf  59  N.  Y.  212;  Romaine  v. 
Chauncey,  129  N.  Y.  666,  14  L.  R.  A.  712; 
Oalusha  v.  Galusha,  116  N.  Y.  635,  6  L.  R. 
A.  487 ;  Wetmore  ▼.  Wcimore,  149  N.  Y.  520, 
.T3  L.  R.  A.  708;  Schoulcr,  Hush.  &  W.  5  118; 
2  Parsons,  Contr.  p.  85;  Tyler,  Infancy  & 
Coverture,  §  700,  p.  924.  In  this  respect, 
there  does  not  appear  to  be  any  difference 
between  an  absolute  and  limited  divorce, 
based  upon  the  misconduct  of  the  husband. 
In  neither  case  can  there  be  an  abandon- 
-ment  or  desertion,  within  the  meaning  of  the 
statute.  The  statute  was  never  intended  to 
apply  to  a  case  like  this,  where  the  obliga- 
tions of  the  Tnarital  contract  have  been  mod- 
ified by  a  decree  of  the  court,  and  where  the 
defendant  is  guilty  of  no  act,  except  to  obey 
the  decree. 

It  is  quite  true,  as  the  learned  counsel  for 
the  people  lontends,  that  the  judgment  in 
the  aivorce  action  did  not  dissolve  the  mar- 
riage.   The  parties  still  remained  husband 
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and  wife  in  the  eye  of  the  law.  Neither  the 
husband  nor  the  wife  was  competent  to  con- 
tract a  new  marriage.  But,  practically,  the 
duties  and  obligations  of  the  marriage  rela- 
tion were  ramcally  affected  and  wholly 
changed.  The  wife  had  been  relieved  from 
all  her  obligations.  She  was  no  longer 
bound  to  perform  any  of  the  duties  of  a 
wife. 

If  it  be  said  that  the  husband  was  still  un- 
der obligations  to  support  the  wife,  the  ques- 
tion arises,  dow  was  he  to  discharge  this 
obligation?  Certainly  not  in  the  manner 
contemplated  by  the  marriage  contract,  and 
enjoined  by  the  common  law,  since  they  had 
been  separated  b^  the  decree  of  a  competent 
court.  The  marital  duty  of  the  husband  to 
support  the  wife  always  presupposes  the  fact 
that  they  are  living  together  as  husband  and 
wife.  This  obligation,  in  its  proper  sense, 
contemplates  an  actual  union  of  the  two 
parties,  maintadning  to  each  other  the  prac- 
tical relations  of  husband  and  wife.  When 
they  have  been  separated  by  the  judgment 
of  a  court  for  the  misconduct  of  the  husband 
it  is  true  that  the  obligation  of  the  husband 
is  not  wholly  terminated,  but  it  assumes  an- 
other form,  and  rests  upon  different  princi- 
ples. Their  duties  and  obligations  towards 
each  other  during  the  separation  are  just 
what  the  court  may  have  prescribed,  and  no 
other.  Those  implied  from  the  actual  exist- 
ence of  the  marriage  relations  have  ceased, 
or  are  suspended,  and  the  provisions  of  the 
decree  of  a  court  of  equity  have  been  substi- 
tuted in  their  place.  An  action  for  a  lim- 
ited divorce  is  really  an  appeal  to  a  court 
of  equity  by  one  of  the  parties  to  a  marriage 
contract  for  a  modification  of  the  marriage 
relations,  duties,  and  obligations  as  they  ex- 
ist at  common  law.  The  court  is  virtually 
asked  to  change  and  readjust  these  relations, 
and  to  prescribe  such  new  duties  and  obliga- 
tions to  be  observed  bv  the  litigants  as  jus- 
tice may  require.  Such  a  decree,  when 
made,  is  the  charter  that,  during  the  sep- 
aration, must  regulate  the  obligations  and 
duties  of  the  parties.  They  cannot  be  reg- 
ulated by  the  decree  and  the  common  law 
at  the  same  time.  The  two  methods  of  en- 
forcing the  marital  duties  and  obligations 
are  wholly  inconsistent  with  each  other. 
They  proceed  upon  theories,  and  are  based 
upon  principles,  so  radically  different,  that 
both  cannot  operate  together.  The  decree,  so 
long  as  it  remains  in  force,  must  be  pre- 
sumed to  contain  all  the  provisions  for  the 
support  of  the  wife  that  justice  required,  or 
that  the  circumstances  of  the  husband  would 
warrant.  If,  by  reason  of  changed  condi- 
tions and  circumstances,  it  becomes  unjust 
to  either  party,  the  remedy  is  to  apply  for 
its  modification.  The  statute  in  question 
cannot  be  made  to  take  the  place  of  the  de- 
cree. It  was  not  intended  to  apply  to  a  case 
where  the  wife  had  procured  from  a  court  of 
equity  a  readjustment  of  her  marriage  re- 
lations. It  has  been  adjudged  by  the  decree 
that  the  defendant,  by  misconduct,  has  for- 
feited all  right  to  the  services  or  society  of 
his  wife,  and  yet  t)ie  husband  has  been  con- 
victed of  an  offense  of  a  criminal  nature,  for 
failing  to  do  something  that  the  decree  does 
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not  require  him  to  do.  It  may  be  that  the 
husband  ought,  in  justice  and  equity,  to  be 
compelled  to  support  his  wife,  or  to  contrib- 
ute to  her  support.  That  is  a  question  of 
which  the  divorce  court  has  still  jurisdic- 
tion and  it  must  be  presumed  that  when  ap- 
pealed to  by  the  wite  it  will  determine  her 
claim  in  conformity  with  justice.  But  the 
question  here  is  whether  the  husband  has 
committed  the  statutory  offense  of  desertion 
or  abandonment.  The  criminal  law  does 
not,  as  a  rule,  deal  vith  acts  or  motives  that 
are  merely  constructive.  It  deals  with  the 
actual  conduct  and  motives  of  men.  Aban- 
donment, in  th«  sense  in  which  the  term  is 
used  in  the  statute,  means  the  actu.-il  and 
vialful  desertion  by  the  husband  of  the  wife. 
It  is  the  wilful  act  of  actually  leaving  her, 
or  separating  from  her,  and  the  withdrawal 
of  all  aid  and  protection  implied  in  the  mar- 
riage relations.  If  the  wife  herself  procures 
the  separation,  or  consents  to  it,  the  case 
does  not  come  within  the  statute.  It  cannot 
be  the  result  of  an  agreement,  or  affected  by 
the  judgment  of  a  court,  but  must  be  what 
is  known  to  the  criminal  law  as  wilful  and 
voluntary  desertion  or  abandonment.  In 
Fitzgerald  ▼.  Fitzgerald,  L.  R.  1  Prob.  k 
Div.  604,  the  court  thus  stated  the  rule  ap- 
plicable to  the  construction  of  a  similar 
statute:  "No  one  can  'desert'  who  does  not 
actively  and  wilfully  bring  to  an  end  an  ex- 
i sting  state  of  cohabitation.  ...  If  the  state 
of  cohabitation  has  already  ceased  to  exist, 
whethei'  by  the  adverse  act  of  husband  or 
wife,  or  even  5y  the  mutual  consent  of  both, 
'desertion,'  in  my  judgment,  becomes  from 
that  moment  impossible  to  either,  at  least 
until  their  common-law  life  and  home  have 
been  resumed."  And  desertion  or  abandon- 
ment has  been  defined  in  substantially  the 
same  language  in  other  cases.  Pape  ▼* 
Pape,  L.  R.  20  Q.  3.  Div.  76;  Thompson  ▼. 


Thompson,  1  Swab.  &  T.  231.  The  same  or 
similar  terms,  when  used  in  the  law  of  mar- 
riage and  divorce,  1  ave  been  defined  by  this 
court,  and  it  is  held  that  desertion  means  the 
wilful  and  voluntary  separation  by  tiic  hus- 
band from  his  wife  without  justification,  and 
with  the  intention  of  not  returning.  i1  iJU 
iams  V.  Williams,  130  N.  Y.  193,  14  L.  R.  A. 
220.  Abandonment  cannot  mean  anything 
more  than  desertion.  When  used  to  char- 
acterize the  act  of  the  husband,  the  words 
are  generally  used  interchangeably. 

The  fact  that  iUe  court  in  the  decree  of 
separation  made  no  allowance  for  the  wife 
does  not  change  tUe  situation.  The  court 
did  exercise  its  power  and  discretion  on  the 
subject,  and  hela  that  the  pecuniary  circum- 
stances of  the  defendant  would  not  warrant 
an  allowance  then,  but  left  it  open  to  the 
complainant  to  apply  for  alimony  whenever 
the  pecuniary  circumstances  of  the  defend- 
ant changed.  Tliis  remedy  has  always  been 
open  to  the  wife,  and  is  open  to  her  still.  If 
the  defendant  has  any  pecuniary  ability  to 
contribute  to  his  wife's  support,  the  divorce 
court  has  the  power  to  modify  the  decree. 
If  he  has  not,  tfien  ihere  is  really  no  ground 
for  this  proceeding.  The  age  and  physical 
condition  of  the  defendant  leave  no  room  for 
the  supposition  that  he  is  capable  of  earning 
anything  for  this  purpose. 

We  think  that  the  charge  of  abandonment 
was  not  sustained  by  the  facts,  and  that  the 
conviction  of  the  defendant,  under  the  cir- 
cumstances, was  erroneous.  The  defendant 
had  not  abandoned  his  wife,  within  any  fair 
interpretation  of  the  statute. 

The  order  of  the  Appellate  Division,  the 
Special  Sessions^  and  the  magistrate  should 
be  reversed,  and  the  defendant  discharge. 

All  concur,  except  Gray,  J.,  absent. 


NORTH  CAROLINA  SUPREME  COURT. 


Max  PRETZFELDER 

V. 

MERCHANTS     INSURANCE     COMPANY 
of  Newark  et  al.,  Appts, 

(123  N.  C.  164.) 

Tlie  inralrer  of  proofs  of  loss  effected  by 
the  insurer's  demand  for  arbitration  is  not 
affected  by  the  failure  of  the  arbitration  be- 
cause of  inability  of  the  arbitrators  to  acrree 
without  fault  of  the  assured  so  that  such 
proofs  can  be  subsequently  demanded. 


I 


(November  22.  1808.) 


APPEAL  by  defendants  from  a  judgment 
of  the  Superior  Court  for  Guilford 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  the  amounts  alleged  to  be 
due  on  a  certain  fire  insurance  policy.  Af- 
firmed, 
The  facts  are  stated  in  the  opinion. 


Mr.  John  W.  Hinsdale,  for  appellants  r 

The  arbitration  clause  is  a  valid  stipula- 
tion. 

Scott  V.  Avery,  8  Exch.  487,  5  H.  L.  Cas. 
811 ;  Hamilton  v.  Liverpool,  L.  d  O,  Ins.  Co. 
130  U.  S.  255,  34  L.  ed.  423;  Pioneer  Mfg. 
Co.  V.  Phoeniw  Assur.  Co.  106  N.  C.  28;  2 
Am.  &  Eng.  Enc.  Law,  p.  574. 

The  appraisal  clause  being  a  condition 
precedent^  the  assured  cannot  maintain  an 
action  upon  the  policy  without  performance 
of  legal  excuse. 

OsFtrander,  Ins.  $  275 ;  Campbell  v.  Ameri- 
can Popular  Life  Ins.  Co.  1  MacArth.  246, 
29  Am.  Rep.  591 ;  Hickeison  v.  Oerman- 
America/n  Ins.  Co.  96  Tenn.  193,  32  L.  R.  A. 
172;  Brock  v.  Dwelling  House  Ins.  Co.  102 
Mich.  683,  28  L.  R.  A.  623 ;  Oasser  v.  Sun 
Fire  Office,  42  Minn.  315;  Niagara  F.  Ins. 
Co.  V.  Bishop,  154  111.  9;  Uhrig  v.  Williams- 
burgh  City  F.  Ins.  Co.  101  N.  Y.  362 ;  Daven- 


NoTB. — On  the  question  of  the  irrevocability 
of  a  waiver  of  proofs  of  loss  the  case  seems  to 
be  somewbat  of  a  departure  from,  or  at  least  an 
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advance  upon,  the  prior  decisions,  as  it  holds- 
in  effect  that  a  waiver  by  demand  for  arbitra> 
tion  is  not  revolted  by  the  failure  to  arbitrate. 
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port  ▼.  Long  Island  Im.  Co.  10  Daly,  538; 
Chapman  v.  Rockford  Ina.  Co,  89  Wis.  572, 
28  L.  R.  A.  405. 

When  the  award  is  defeated  by  the  mis- 
conduet  of  either  of  the  appraisers,  it  will  be 
chargeable  to  the  party  by  whom  he  has  been 
selected. 

Ostrander,  Ins.  §  267. 

The  failure  to  organize  a  new  board  of  ap- 
praisers on  March  18  was  caused  by  the 
plaintiff. 

Davenport  ▼.  Long  Island  Ina,  Co,  10  Daly, 
535.  ,    ^ 

The  assured  should  be  held  responsible  for 
the  unreasonable  conduct  of   his  appraiser. 

Braddy  v.  Ifew  York  Bowery  F.  Ina.  Co. 
115  N.  C.  354;  Howard  Ins.  Co.  v.  Hocking, 
115  Pa.  416;  2  May,  Ins.  $  496b;  Uhrig  v. 
Williaiiiahurgh  City  F.  Ina.  Co.  101  N.  Y. 
362;  Monongahela  Nav.  Co.  v.  Fenlon,  4 
Watte  k  S.  205;  Bnodgraaa  v.  Qavit,  28  Pa. 
224 ;  Lauman  v.  Young,  31  Pa.  306 ;  O'Reilly 
▼.  Kema,  62  Ptt-  214;  Howard  v.  Allegheny 
Valley  R.  Co.  69  Pa.  489 ;  Hoatetter  v.  Pitta- 
Jmrgh,  107  Pa.  419;  Page  v.  Vankirk,  1 
Brewst.  (Pa.)  285;  Yoat  v.  McKee,  179  Pa. 
381 ;  2  Am.  &  Eng.  Enc.  Law,  N.  S.  p.  576. 

The  furnishing  of  proof  of  loss  is  a  con- 
dition precedent  to  the  bringing  of  a  suit. 

When  the  policy  makes  the  rendering  of 
•'proof  of  loss"  a  condition  precedent,  a  fail- 
ure to  observe  the  condition  is  fatal. 

7  Am.  &  Eng.  Enc.  Law,  p.  1043.  note; 
May,  Ins.  f  493,  note;  4  Joyce,  Ins.  SH  3275, 
3280,  3281,  3333;  2  Biddle,  Ins.  S  990,  p. 
263;  2  Bacon,  Life  Ins.  §  410;  Cooke,  Infl. 
§113;  Underwood  v.  Farmera'  Joint  Stock 
Ina.  Co.  57  N.  Y.  500;  Richards,  Ins.  $  160; 
Blakeley  v.  Phaenim  Ina.  Co.  20  Wis.  205,  01 
Am.  Dec.  388;  2  Wood,  Ina.  %%  436438,  449, 
pp.  927,  930,  989;  Gould  v.  DwellingHowte 
Ina.  Co.  90  Mich.  302.  Distinguishing  Tubha 
V.  DtoeUing-Houae  Ina.  Co.  84  Mich.  646,  and 
Aurora  F.  d  M.  Ina.  Co.  v.  Kranich,  36  Mich. 
293.  See  also  Bloaaom  v.  Lycoming  F.  Ina. 
Co.  64N.Y.  164,  Following  Savage  y.  Howard 
Ina.  Co.  52  N.  Y.  502,  11  Am.  Rep.  741 ;  and 
Scammon  v.  Qermania  Ina.  Co.  101  111.  621 ; 
2  Beach,  In«.  §  1210,  note  1 ;  Quinlan  v. 
Providence  Waahington  Ina.  Co.  133  N.  Y. 
3.56;  Shapiro  v.  Weatern  Home  Ina.  Go.  51 
Minn.  239;  Dwelling-Houac  Ina.  Co.  v.  Oa- 
bom,  1  Kan.  App.  197;  McDermott  v.  Ly- 
coming F.  Ina.  Co.  12  Jones  &  S.  221 ; 
Cameron  v.  Canada  P.  d  M.  Ina.  Co.  6  Ont. 
Rep.  392:  Bowea  v.  Insurance  Co.  4  Pug.  & 
B.  437 ;  Ostrander,  Ins.  fi  223,  p.  622 ;  Wood- 
fin  V.  AaUeville  Mut.  Ina.  Co.  51  N.  C.  (6 
Jones,  L.)  669;  Boyle  v.  Vorth  Carolina  Mut. 
Ins.  Co.  62  N.  C.  (7  Jones,  L.)  373;  Weidert 
V.  State  Ina.  Co.  19  Or.  261 ;  German  Ina.  Co. 
V.  Davia,  40  Neb.  700 ;  O'Reilly  v.  Guardian 
Mut.  L.  Ina.  Co.  60  N.  Y.  169,  19  Am.  Rep. 
161;  Bergent  v.  London  d  L.  d  O.  Ina.  Co. 
86  Hun,  31. 

There  has  been  no  waiver  of  proof  of  loss. 
Ostrander,  Ins.  §  366,  p.  762;  May,  Ins.  § 
607,  p.  1168;  2  Biddle,  Ins.  fi  1048,  p.  318, 
I  1062,  p.  321 ;  2  Wood,  Fire  Ins.  §  439,  p. 
943;  Phoaniw  Ina.  Co.  v.  Lebcher,  20  lU. 
App.  450:  Davia  v.  Canada  Farmera  Mut. 
Ina.  Co.  39  U.  C.  Q.  B.  462 ;  Oooden  ▼.  Amoa- 
keag  F.  Ina.  Co.  20  N.  H.  73 ;  Beatty  v.  Ly- 
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coming  County  Mut.  Ina.  Co.  66  Pa.  9,  6  Am.. 
Rep.  318;  Ripley  v.  .IStna  Ina.  Co.  30  N.  Y. 
13G,  86  Am.  Dec.  362 ;  Everett  v.  London  dr 
L.  Ina.  Co.  142  Pa,  332 ;  National  Ina.  Co.  y. 
Brown,  128  Pa.  386 ;  David  v.  Oakland  Home 
Ina.  Co.  11  Wash.  181;  Findeiaen  v.  Metro- 
pole  F.  Ina.  Co.  57  Vt.  520;  Hanna  v.  Ameri- 
can Cent.  Ina.  Co.  36  Mo.  App.  538 ;  Diehl  v. 
Adama  County  Mut.  Ina.  Co.  68  Pa.  452,  98 
Am.  Dec.  302. 

Whether  there  was  waiver  of  proof  of  loss- 
is  a  question  of  fact  for  the  jury. 

2  Joyce,  Ins.  S  3281 ;  2  Biddle,  Ins.  $  1149, 
and  cases  in  note;  Lycoming  County  Mut. 
Ina.  Co.  y,  Schollenberger,  44  Pa.  259 ;  Home 
Ina.  Co  y.  Baltimore  Warehouae  Co.  93  U^ 
S.  627,  23  L.  ed.  868;  Enterpriae  Ina.  Co.  v» 
Pariaot,  35  Ohio  St.  36,  36  Am.  Rep.  589; 
Findeiaen  v.  Metropole  F.  Ina.  Co.  67  Vt. 
620;  2  Wood,  Ins.  S  452,  p.  979;  Dwelling- 
House  Ins.  Co.  v.  Dowdall,  169  111.  179. 

The  burden  of  proof  is  on  the  plaintiff  to- 
show  waiver  of  proof  of  loss. 

MoPikey.  Western  Assur.  Co.  61  Miss.  37; 
Eaton  y.  Supreme  Lodge  K,  of  H.  (U.  S.  C. 
C.  S.  D.  Ohio)  16  Ins.  L.  J.  762;  2  Biddle,. 
Ins.  S  1140,  p.  416;  Mitchell  v.  Home  Ins. 
Co.  32  Iowa,  421;  Commonwealth  Ins.  Co. 
V.  Sennett,  41  Pa,  161 ;  Cory  v.  Boylston  F. 
d  M.  Ins.  Co.  107  Mass.  140,  9  Am.  Rep.  14; 
Wood,  Ins.  S  424,  p.  734 ;  German  Ins.  Co.  v. 
Fairbank,  32  Neb.  750 ;  Citizens*  F.  Ins.  Se- 
curity d  L.  Co.  V.  Doll,  35  Md.  89;  Foyer- 
weather  V.  Pheniw  Ina.  Co.  22  Jones  A  S. 
645 ;  German  Ins.  Co.  v.  Davis,  40  Neb.  700 ; 
Gale  y.  State  Ins.  Co.  33  Mo.  App.  664. 

A  waiver  not  acted  upon  will  not  excuse 
an  assured  from  furnishing  proofs  of  loss. 

2  Biddle,  Ins.  f  1148,  p.  416,  $  1059,  p. 
342;  4  Joyce,  Ins.  §  3371 ;  Scottish  Union  <fr 
Nat.  Ins.  Co.  v.  Clancy,  71  Tex.  9. 

The  fact  that  the  company  sends  an  a^ent 
to  examine  the  premises  does  not  constitute 
a  waiver  of  proofs. 

Wood,  Ins.  §  442,  p.  979 ;  2  Biddle,  Ins.  1^ 
1140,  p.  408;  2  May,  Ins.  S  471,  p.  1095; 
Dwelling-House  Ins.  Co.  v.  Dowdall,  159  III. 
179:  Bumham  v.  Royal  Ins.  Co.  75  Mo.  App. 
394;  People's  Bank  v.  .^tna  Ins.  Co.  42  U. 
S.  App.  81,  74  Fed.  Rep.  607.  20  C.  C.  A.  630; 
Leigh  v.  Springfield  F.  d  M.  Ins.  Co.  37  Mo. 
App.  542;  Maddox  v.  Genna/n  Ins.  Co.  39- 
Mo.  App.  198;  Busch  v.  Insurance  Co.  6 
Phila.  252 ;  Knudson  v.  Hekla  F.  Ins.  Co.  76 
Wis.  198;  Scottish  Union  d  Nat.  Ins.  Co.  v. 
Clancy,  83  Tex.  113;  Briggs  v.  Firem^m'^ 
Fund  Ins.  Co.  65  Mich.  52. 

The  demand  for  appraisal  was  not  a  waiv- 
er of  proof  of  loss. 

Porter  v.  German- American  Ins.  Co,  62 
Mo.  App.  620;  Hanna  y,  American  Cent.  Ins. 
Co.  36  Mo.  App.  538;  Scottish  Union  d  Nat. 
Ins.  Co.  V.  Clancy,  71  Tex.  5;  Caledonian 
Ins.  Co.  V.  Cooke,  19  Ky.  L.  Rep.  661 ;  Bam- 
messel  v.  Brewers*  F.  Ins.  Co.  43  Wis.  463; 
Gale  V.  State  Ins.  Co.  33  Mo.  App.  664 ;  Car- 
roll V.  Girard  F.  Ins.  Co.  72  Cal.  297 ;  Walker 
V.  German  Ins.  Co.  51  Kan.  725;  Bishop  v. 
Agricultural  Ins.  Co.  130  N.  Y.  488;  Rade- 
macher  v.  Greenwich  Ins.  Co.  75  ^un,  83; 
Jacobs  V.  St.  Paul  F.  d  M.  Ina.  Co.  86  Iowa, 
145;  Snowden  v.  Kit  tanning  Ina.  Co.  122  Pa. 
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502;  AUemania  F,  Ins,  Co.  ▼.  PitU  Ewpoai- 
tion  800.  (Pa.)  11  Atl.  572. 

There  could  be  no  waiver  of  proof  of  loss 
in  the  face  of  an  express  demand  for  it. 

2  Wood,  Ins.  I  439,  p.  946;  2  Biddle,  Ins. 
9  1140,  p.  409;  Ostrander,  Ine.  fi  366,  p.  762; 
Harrison  v.  German- American  F.  Ins,  Oo.  67 
Fed.  Rep.  578;  Scottish  Union  d  Nat,  Ins. 
€0.  V.  Clancy,  71  Tex.  5,  83  Tex.  113. 

Waiver  may  be  revoked  unless  a  right  has 
been  relinquished  for  a  consideration,  or  the 
assured  has  acted  upon  the  waiver  to  his 
prejudice. 

Ostrander,  Ins.  S  364,  p.  759;  Beach,  Ins. 
i  778,  p.  195;  4  Joyce,  Ins.  9  3371;  Hahn  y. 
Guardian  Assur.  Co,  23  Or.  576. 
On  petition  to  rehear. 

A  simple  demand  for  an  appraisal  is  not 
a  waiver  of  proof  of  loss. 

Porter  v.  German- American  Ins,  Oo,  62 
Mo.  App.  520 ;  Banna  v.  American  Cent,  Ins. 
Co,  36  Mo.  App.  538 ;  Scottish  Union  d  Nat, 
Ins.  Co.  V.  Clancy,  71  Tex.  6. 

Waiver  is  the  "intentional  relinquishment 
of  a  known  right,"  and  it  "must  be  upon  con- 
sideration, or  operation  by  estoppel." 

28  Am.  &  Eng.  Enc.  Law,  pp.  526-531; 
Wool  v.  Edenton,  117  N.  C.  1. 

Even  if  there  had  been  a  waiver  of  the  proof 
of  loss,  such  waiver  could  be  revoked  by  an 
express  demand  for  proofs  at  any  time  be- 
fore the  waiver  was  acted  upon,  and  while 
there  was  yet  time  to  furnidh  the  proofs. 

4  Joyce,  Ine.  §  3371;  Ostrander,  Ins.  9 
364;  Beach,  Ins.  9  778;  Hahn  v.  Guardian 
Assur.  Co.  23  Or.  576. 

Mr.  J.  T.  Morehead  also  for  appellants. 

Messrs.  R.  R.  King,  A.  L.  Brooks,  and 
J,  E.  Boyd  for  appellee. 

Clark,  J.,  delivered  the  opinion  of  the 
oourt: 

The  first  exception,  for  failure  to  submit 
additional  issues,  is  without  merit.  Eveiy 
phase  of  the  dispute  as  to  the  facts  could 
nave  been  passed  upon  under  the  five  issues 
submitted  by  the  court.  Willis  v.  Atlantic 
d  D,  R,  Co.  122  N.  C.  906;  Patterson  v. 
Mills,  121  N.  C.  258;  Coley  v.  Statesville, 
121  N.  C.  301.  The  additional  issue  asked 
for,  which  was  most  pressed,  was :  "Did  de- 
fendants waive  proofs  of  loss?"  Upon  the 
issues  found  and  the  undisputed  evidence 
that  was  a  question  of  law,  for  the  demand 
alleged  by  the  defendants,  for  a  reference  of 
the  loss  to  the  appraisers,  under  a  provision 
in  the  policy,  was  a  waiver  of  proofs  of  loss, 
which  became  useless  if  the  appraisers  were 
to  view  the  loss  themselves  and  adjust  the 
damagee.  AUemania  F.  Ins.  Co,  ▼.  Pitts 
Exposition  Soc.  (Pa.)  11  Atl.  572;  2  May, 
Ins.  9  468;  Dihbrell  v.  Georgia  Home  Ins. 
Co.  110  N.  C.  193  (at  p.  206  and  bottom  of  p. 
209).  After  the  appraisal  fell  througn, 
without  plaintiff's  fault,  as  the  jury  find, 
tlie  plaintiff  with  propriety  might,  and  prob- 
ably should,  have  furnished  proofs  of  loss, 
but  not  being  compelled  to  do  so  the  failure 
is  rather  a  technicality  than  a  meritorious  de- 
fense, and  should  not  work  a  forfeiture  of 
all  right  of  recovery  for  the  goods  insured 
and  damaged. 

When  this  cause  was  here  on  the  former 
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appeal  it  was  held  that  if  the  appraisal  fell 
through  by  no  fault  of  the  plaintiff,  he  is 
relegated  to  his  right  of  action.  It  is  there 
said  (116  N.  C.  at  pp.  490,  497) :  "The  ar- 
bitrators ware  appointed  but  disagreed  and 
refused  to  go  on,  and  finally  broke  up  with- 
out making  an  award.  Subseouent  attempts 
to  a^ree  upon  another  boara  failed.  The 
parties  were  thus  relegated  to  their  legal 
rights,  and  the  action  oan  be  maintained. 
Braddy  v.  New  York  Botoery  F.  Ins,  Co,  115 
N.  G.  354.  Indeed,  as  intimated  in  that 
case,  we  think  the  proper  rule  is  laid  down 
in  Howard  Ins.  Oo.  v.  Hooking,  115  Pa.  416, 
that  where  the  arbitrators,  or  a  majority  of 
them,  fail  to  agree  upon  an  award,  the  plain- 
tiff (unless  he  is  shown  to  have  acted  in 
bad  faith  in  selecting  his  arbitrator)  is  not 
compelled  to  submit  to  another  art>itration 
and  another  delay,  but  may  forthwith  bring 
his  action  in  the  courts."  The  defendants 
recognize  that  this  was  so  held,  but  ask  the 
court  to  "reconsider  and  re-examine"  the 
point  in  the  light  of  additional  authorities 
and  evidence.  The  proposition  to  rehear  a 
cause  by  raising  the  same  points  upon  a  sec- 
ond appeal  cannot  be  entertained.  It  was 
the  duty  of  the  judge  below  to  follow  the  rul- 
ing made  here.  If  there  was  additional  tes- 
timony, it  was  all  submitted  to  the  jury  upon 
the  firth  issue, — ^"^Vas  t^e  failure  of  the  ap- 
praisers to  make  an  award  caused  by  the 
plaintiffs,  or  any  of  themT"  which  was 
found  in  the  negative. 

In  this  appeal,  there  are  sixty-four  excep- 
tions, but  all  of  them  which  are  worthy  of 
any  consideration  are  embraced  in  the  three 
propositions  we  have  discussed;  indeed, 
many  of  thefm  are  repetitions  in  slightly  dif- 
ferent words  of  those  tiiree  exceptions. 

If  fatal  errors  have  been  committed  on  a 
trial,  they  can  be  surely  summed  up  in  lees 
than  sixty-four  assignments.  It  would 
simplify  an  appeal  ana  give  more  time  for 
argument  on  the  really  serious  excep- 
tions if  counsel,  who  naturally  in  the  hur- 
r^  of  a  trial,  take,  out  of  abundant  cau- 
tion, numerous  exceptions,  should  in  the 
cool  and  deliberate  moments  of  making 
out  their  statement  of  case  on  appeal  sift  out 
and  abandon  those  they  find  trivial  or  un- 
tenable. This  would  aid  the  court  to  a  just 
consideration  of  the  appeal  by  directing  its 
attention  to  what  counsel  deem  the  fatal  er- 
rors only,  which  in  the  vast  majority  of 
cases  can  be  presented  by  a  very  few  excep- 
tions. Certainly  it  can  never  be  necessary 
to  attempt  to  convince  an  appellate  court 
that  sixtjr-four  fatal  errors,  each  justifying 
a  new  trial  (and  none  other  should  be  pre- 
sented here),  have  been  committed  below. 
More  than-^ffht  and  a  half  years  have 
elapsed  since  uiis  loss  was  sustained,  and  we 
find  no  error  that  would  justify  further  de- 
lay of  settlement  The  learned  brief  of  ap- 
pellant's counsel  is  well  indexed,  which  is 
commendable,  but  there  is  no  index  to  the 
transcript,  which  is  required  by  the  rules  of 
this  court,  19  (3)  and  20.  Alexander  ▼. 
Alexander,  120  N.  G.  472,  474. 

Affirmed, 

Kehearing  denied. 
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Frank  THRIFT 

V. 

ELIZABETH  CITY,  Appt. 

(122  N.  a  81.) 

€«  'Water  And  liflrlitB  Are  not  In  them- 
■elvea  ancb  necenanry  expenaea  of  n 
tovrn,  within  the  meaning  of  Const,  art.  7, 
I  7,  that  an  unusual  levy  of  tax  may  be  made 
or  a  debt  incurred  without  proper  legislatiye 
authority  and  the  approval  of  the  popular 
▼ote. 

"^  An  ordinnnce  arrnntinv  tlie  ex* 
clnsl^e  privilege  for  tblrty  yenrs  to 
eonntmct  nnd  mnintnin  'vimter'virorka 
within  the  corporate  limits  of  the  town,  and 
the  exclusive  use  of  Its  streets,  aJIeys,  side- 
walks, public  grounds,  streams,  and  bridges, 
to  within  the  condemnation  of  Const,  art.  X 
I  31,  declaring  that  "perpetuities  and  monopo- 
lies are  contrary  to  the  genius  of  a  free  state, 
and  ought  not  to  be  allowed.'* 

(May  26,  1808.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Pasquotank 
•County  enjoining  it  from  entering  into  a  con- 
•tract  for  a  water  supply.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  I.  M.  Meekina,  for  appellant: 

Powers  of  a  municipal    corporation    fall 

^within  well-defined  limits.    Amonff  tliem  are 

those  essential  to  the  declared  objects  and 

^purposes  of  the  corporation,  not  simply  con- 

-venient,  but  indispensable. 

1  Dill.  Mun.  Ck>rp.  4th  ed.  9  89. 

Repairing  bridges  and  building  them  are 
neceseary  expenses  of  a  county. 

Brodnaat  v.  Oroom,  64  N.  C.  244;  Batter- 
4hwaite  v.  Beaufort  County  Comra.  76  N.  C. 
155;  Evans  ▼.  Oumherland  County  Comra. 
«0  N.  C.   154. 

Building  a  courthouse  is  a  necessary  ex- 
pense. 

Ualcomhe  v.  Bayicood  Comra.  80  N.  C. 
34C;  Vaughn  v.  Forsyth  County  Comrs.  117 
N.  C.  429. 

Nothing  can  be  more  conducive  to  the  com- 
fort, convenience,  and  health  of  a  city  or 
town  than  a  system  by  which  pure  and 
wholesome  water  can  at  all  times  be  obtained 
ns  per  the  contract  in  question. 

Wilson  v.  Charlotte,  74  N.  C.  748. 

The  town  simply  proposes  to  bind  itself 
for  a  reasonable  period  to  take  the  water  at 
a  stipulated  price  so  as  to  induce  a  company 
to  undertake  at  great  expense  the  erection 
of  waterworks  without  the  pledge  on  the  part 
•of  the  city. 

Under  tlie  peculiar  circumstances  of  the 
case,  the  contract  under  consideration  should 
'be  sustained  as  based  upon  a  necessary  ex- 
pense. 

People,  Oreen,  v.  McClintock,  45  Cal.  11. 

The  authority  to  make  such  a  contract  un- 
<dcr  the  general  welfare  provision  of  the  town 
•charter  is  in  a  charter  where  the  power  is  a 

NOTS. — As  to  exclusIveneRS  of  franchise  to  a 
water  company,  see  also  Re  Brooklyn  (N.  Y.) 
.26  L.  R.  A.  270 ;  Illinois  Trust  &  Snv.  Bank  y. 
Arkansas  City  (C  C.  App.  8th  C.)  34  L.  B.  A. 
T>18. 
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necessary  incident,  as  in  our  case,  to  the 
power  given  as  the  discharge  of  a  duty  en- 
joined. 

Hardy  v.  Waltham,  3  Met.  163;  Allen  v. 
Taunton,  19  Pick.  485 ;  Atlantic  City  Water- 
works ▼.  Atlantic  City,  48  N.  J.  L.  378; 
Orant  r.  Davenport,  36  Iowa,  306;  Dea 
Moines  Street  H.  Co.  v.  Des  Moines  Broad- 
Gauge  Street  R.  Co.  73  Iowa,  513;  Columbus 
Waterworks  v.  Columbus,  48  Kan.  102,  15 
L.  R.  A.  354. 

The  validity  of  exclusive  privilege  can 
only  be  contested  by  another  company  or  per- 
son claiming  such  right. 

Grant  v.  Davenport,  36  Iowa,  396. 

A  city  has  the  authority  to  grant  a  fran- 
chise to  a  person  or  corporation  to  establish 
waterworks,  and  is  empowered  to  rent  hy- 
drants from  such  persons  or  corporations. 

Wood  V.  National  Waterworks  Co.  33  Kan. 
500 ;  Columbus  Waterworks  Co.  v.  Columbus, 
46  Kan.  666;  Burlington  Waterworks  Co. 
V.  Burlington,  43  Kan.  725;  Manley  v.  Em- 
len,  46  Kan.  656;  Dill.  Mun.  Corp.  4th  ed. 
§$  146,  443,  and  notes  to  S  568;  15  Am.  ft 
Eng.  Enc.  Law,  pp.  1115,  1118,  and  cases 
cited;  Vincennes v.  Citizens* Gaslight  Co.  132 
Ind.  114,  16  L.  R  A.  485:  Columbus  Water- 
works Co.  V.  Columbus,  48  Kan.  00,  15  L. 
R.  A.  354;  Pontchartrain  R.  Co.  v.  Orleans 
Nav.  Co.  16  La.  404;  Pontchartrain  R.  Co.  v. 
yew  Orleans  d  C.  R.  Co.  11  La.  Ann.  253; 
Pontchartrain  R.  Co.  v.  Lafayette  d  P.  R. 
Co.  10  La.  Ann.  741 ;  Cresent  City  Gaslight 
Co.  V.  New  Orleans  Gaslight  Co.  27  La.  Ann. 
138. 

In  the  same  manner  as  Congress  may  re- 
ward the  discovery  of  a  new  invention  or 
mode  of  constructing  roads,  by  an  exclusive 
privilege,  the  legislature  may  reward  those 
who  employ  their  capital  and  industry  in 
doubtful  enterprises  for  the  construction  of 
a  railway  between  two  points  which  may  be  of 
great  utility  to  the  public,  though  the  suc- 
cess of  the  enterprise  may  be  precarious. 

Pontchartrain  P.  R.  Co.  v.  Orleans  Nav. 
Co.  15  La.  404;  Des  Moines  Street  R.  Co.  v. 
Des  Moines  Broad-Gauge  Street  R.  Co.  73 
Icwa,  513;  New  Orleans  Gaslight  Co.  v. 
Louisiana  Light  d  H.  P.  d  Mfg.  Co.  115  U. 
S.  650,  20  L.  ed.  516:  The  Binghamton 
Bridge,  3  Wall.  51,  18  L.  ed.  137;  Bridge 
Proprietors  v.  Hoboken  Land  d  Improv.  Co. 
lWall.ll6,17L.ed.571;  New  Orleans  Water- 
works Co.  V.  Rivers,  115  U.  S.  674,  20  L.  ed. 
525;  Louisville  Gas  Co.  v.  Citizens'  Gas  Co. 
115  U.  S.  683,  20  L.  ed.  510;  St.  Tammany 
Waterworks  v.  Nexo  Orleans  Waterworks, 
120  U.  S.  64,  30  L.  ed.  563;  Newport  v.  Light 
Co.  8  Ky.  L.  Rep.  22;  Ijouisville  v.  Wible, 
84  Ky.  290;  Atkmtio  City  Waterworks  v. 
Atlantic  City,  48  N.  J.  L.  378;  Memphis  v. 
Memphis  Water  Co.  5  Heisk.  405;  State  v. 
Milwaukee  Gaslight  Co.  20  Wis.  454,  0  Am. 
Rep.  598;  Citizens*  Water  Co.  v.  Bridgeport 
Hydraulic  Co.  55  Conn.  1. 

Messrs.  Shepherd  Sc  Bnabee,  for  appel- 
lee: 

The  ordinance  in  question  is  a  contract  by 
which  the  defendants  pledge  the  faith  and 
credit  of  the  town  within  9  7,  art.  7,  of  the 
State  Constitution,  and  the  same  is  not  a 
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necessary  expense  within  the  said  constitu- 
tional provision. 

Charlotte  v.  Shepard,  120  N.  C.  411;  Car- 
teramlle  Improv.  Oaa  d  W,  Oo,  v.  Carters- 
vUle,  89  6a.  683. 

A  grant  of  the  exclusive  use  of  the  streets 
cannot  be  made  without  express  legislative 
authority. 

See  Parkerahurg  Oaa  Oo.  v.  Parkerahurg, 
30  W.  Va.  435;  29  Am.  &  Eng.  Enc.  Law,  p. 
13,  note  1. 

Donglaa,  J.,  delivered  the  opinion  of  the 

court: 

This  is  an  action  brought  to  enjoin  the 
jboard  of  commissioners  of  Elizabeth  City 
*froin  entering  into  a  contract  with  the  de- 
fendant White  for  a  water  supply  for  the 
town  and  its  inhabitants  for  the  term  of 
thirty  years.  Sections  1  and  7  of  said  con- 
tract are  as  follows: 

''Sec.  1.  Be  it  ordained  by  the  town 
commissioners  of  the  town  of  Elizabeth  City, 
that  the  exclusive  privilege  be  and  is  hereby 
granted  to  the  said  John  Orlando  White,  his 
associates  or  assigns,  for  a  term  of  thirty 
years  from  and  after  the  passage  and  ap- 
proval of  this  ordinance,  to  construct  and 
maintain  waterworks  within  the  corporate 
limits  of  the  town  of  Elizabeth  City,  North 
Carolina,  for  supplying  said  town  and  its  in- 
habitants with  water  for  public  and  private 
uses;  and  to  use  the  streets,  allevs,  side- 
walks, public  grounds,  streams,  and  bridges 
of  said  town  of  Elizabeth  City  embraced 
within  the  entire  territory  of  the  present 
corporate  limits  of  the  town,  and  all  terri- 
tory under  their  jurisdiction,  and  also  what- 
ever other  territory  and  additions  may  at 
any  time  hereafter  be  annexed  to  said  cor- 
porate limits,  and  become  a  part  and  portion 
thereof,  for  the  purpose  of  placing,  construct- 
ing, embedding,  laying,  taking  up,  and  re- 
pairing pipes,  conduits,  mains,  buildings, 
machinery,  hydrants,  and  other  structures, 
appliances,  and  other  devices,  needful  and 
requisite  for  the  supplying,  conducting,  and 
service  of  water  to  saia  town  and  its  inhab- 
itants." 

"Sec.  7.  In  consideration  of  the  advan- 
tages, conveniences,  and  benefits  which  may 
result  to  said  town  and  its  inhabitants  from 
the  construction,  maintenance,  and  operation 
of  said  waterworks  and  of  the  water  supply 
hereby  secured  for  public  and  private  uses, 
and  as  an  incentive  and  inducement  for  the 
said  grantee,  his  associates  or  assiffns,  to  en- 
ter upon  the  construction  of  said  water- 
works, the  exclusive  franchise  and  license 
hereby  granted  to  and  vested  in  the  said 
John  Orlando  White,  his  associates  or  as- 
signs, shall  remain  in  full  force  and  effect 
for  the  full  term  of  thirty  years  from  the 
date  of  the  completion  of  said  waterworks. 
And  the  said  town  of  Elizabeth  City  does 
hereby  agree  to  rent  of  said  grantee,  nis  as- 
sociates or  assigns,  for  the  use  and  purposes 
hereinafter  mentioned,  the  seventy  (70)  hy- 
drants hereinbefore  mentioned  for  and  dur- 
ing the  term  of  thirty  years,  beginning  at  the 
time  of  the  completion  of  said  waterworks. 
Said  town  of  Elizabeth  City  agrees  to  pay 
the  said  John  Orlando  White,  his  associates 
44  L.  R.  A. 


or  assigns,  rent  for  the  use  of  said  seventy 
(70)  hydrants,  the  sum  of  $40  each,  yearly, 
or,  for  the  whole  seventy  hydrants,  the  sum 
of  $2,800  yearly,  which  rent  shall  be  paid 
in  equal  semi-annual  instalments  on  or  be* 
fore  the  last  day  of  June  and  December  id 
each  and  every  year  during  said  term." 

It  is  admitted  that  there  is  no  expresa 
statutory  authority  for  such  contract,  and 
no  legislative  authority  whatever,  other 
than  the  section  in  the  town  charter  author- 
izing the  levy  of  taxes  for  general  pnrposea 
not  to  exceed  75  cents  on  the  $100  valuation. 
The  plaintiff  contends  ''that  the  ordinanoe- 
in  auestion  is  a  contract  by  which  the  de- 
fenaants  pledge  the  faith  and  credit  of  the 
town,  witnin  §  7  of  article  7  of  the  state 
Constitution,  and  that  the  same  is  not  a  nec> 
essary  expense,  within  the  said  constitution* 
al  provision,"  and  that  no  grant  of  tiie  exclu- 
sive use  of  the  streets  can  be  made  "without 
express  legislative  authority."  The  defend- 
ants contend  that  the  rental  of  an  adequate 
water  supply  is  such  a  necessary  expense  of 
the  ordinary  city  government  as  not  to  re- 
quire a  submission  to  a  popular  vote  of  the 
inhabitants.  It  is  apparently  admitted  that 
the  rental  can  be  paid  from  the  ordinary  tax 
levy,  within  the  limit  allowed  by  the  charter. 

The  court  below  rendered  the  following 
judgment:  "The  court  is  of  the  opinion: 
( 1 )  That  waterworks  are  not  a  necessary  ex- 
pense, within  the  meaning  of  the  Constitu- 
tion. Shepard  v.  Charlotte.  (2)  That  it 
is  beyond  the  power  of  the  defendants  to  levy 
an  increased  tax,  for  the  purposes  set  out  i» 
the  pleadings,  without  further  legislation 
approved  by  a  majority  of  the  qualified  vo- 
ters. (3)  That  it  is  not  within  the  power 
of  the  defendants  to  bind  the  corporation  for 
thirty  years'  rental.  It  is  adjudged,  upon 
the  pleadings,  that  the  defendant  be  perpetu- 
ally enjoined  against  proceeding  further  in 
the  execution  of  said  ordinance,  or  accept- 
ing bond  and  paying  out  the  revenues  of  the 
town  under  said  ordinance,  and  from  levying^ 
any  tax  in  furtherance  of,  or  discharge  of, 
such  obligation  growing  out  of  said  ordi- 
nance, or  doing  any  of  the  acts  or  things  set 
out  in  paragraph  10  of  the  complaint." 

We  see  no  error  in  the  judgment.  It  may 
now  be  taJcen  as  well  settled  by  this  court 
that  water  and  lights  are  not  in  themselves 
such  necessary  expenses  of  a  town  as  to  au- 
thorize an  unusual  levy  of  tax,  or  the  in- 
curring of  a  debt,  without  proper  legislative 
authority,  and  the  approval  of  a  popular 
vote.  Charlotte  v.  Shepard,  120  N.  C.  411,. 
and  same  case  on  rehearing  at  this  term,. 
122  N.  C.  602;  Mayo  v.  Washington  Cotnra. 
.(at  this  term)  122  N.  C.  5,  40  L.  R.  A.  163. 
In  the  consideration  of  this  question,  we  see- 
no  substantial  difference  between  issuing 
bonds  to  run  for  thirty  years,  and  the  mak- 
ing of  a  binding  contract  for  the  same  pe- 
riod, requiring  the  town  to  pay  a  large  year- 
ly sum,  which  cannot  be  reduced,  but  which 
may  be  greatly  enlarged.  In  Mayo  v.  Wash- 
ington  Comra.  122  N.  C.  6,  40  L.  R.  A.  163, 
it  was  held  that  the  town  of  Washington 
could  not  issue,  without  legislative  author- 
ity and  popular  ratification,  $20,000  of  bonda 
running  thirty  years,  and  bearing  not  more- 
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than  G  per  cent  interest;  and  yet  it  is  con- 
tended uiat  the  town  of  Elizabeth  City  can, 
-without  either  such  authority  or  ratification, 
l>ind  itself  for  the  same  period  of  time  to 
pay  an  annual  rental  which  can  never  be  less 
than  G  per  cent  on  $4G,600.  In  our  opinion, 
iMth  come  equally  under  the  same  principle 
of  public  policy  and  within  the  constitu- 
tional prohibitions.  We  do  not  wish  to  be 
understood  as  being  opposed  to  waterworiu 
or  electric  lights,  or  any  other  modem  conven- 
iences that  may  conduce  to  the  growth  and 
development  of  our  towns,  or  the  health  and 
comfort  of  their  inhabitants.  Nor  is  there 
any  inherent  objection  to  towns  owning  and 
operating  their  own  waterworks  and  light 
plants,  whenever  it  is  the  will  of  their  peo- 
ple, properly  expressed  under  valid  legisla- 
tive authority.  The  experience  of  the  past 
lias  shown  the  wisdom  of  the  constitutional 
restrictions,  and,  whether  wise  or  not,  it  is 
our  duty  to  enforce  them  whenever  they  ap- 
ply. 

There  is  another  fatal  defect  in  the  pro- 
posed contract,  and,  as  it  is  presented  in  the 
record,  we  feel  called  upon  to  decide  it,  in 
Justice  to  the  contracting  parties.  It  would 
probably  be  included  in  any  new  contract, 
and  might  be  relied  on  as  having  received  the 
apparent  ai)proval  of  our  silent  acquiescence. 
Tnoee  provisions  of  the  ordinance  granting 
the  exclusive  privilege  to  construct  and 
maintain  waterworks  within  the  corporate 
limits  of  the  town,  and  the  exclusive  use  of 
its  streets,  alleys,  sidewalks,  public  grounds, 
streams,  and  bridges,  come  withir  the  con- 
demnation of  S  31  of  article  1  of  the  Consti- 
tution of  this  state,  which  declares  that  '*per- 
petuities  and  monopolies  are  contrary  to  the 
genius  of  a  free  state,  and  ought  not  to  be 
allowed."  A  monopoly  need  not  be  a  perpe- 
tuity, nor  is  a  perpetuity  necessarily  a  mo- 
nopoly; but  both,  existing  either  jointly  or 
severally,  are  within  the  constitutional  pro- 
hibition. There  can  be  few,  if  any,  monopo- 
lies more  dangerous  in  their  tendencies,  and 
unjust  and  harmful  in  their  results,  than 
those  that  pertain  to  municipal  corpora- 
tions. In  tne  present  age  of  activity  in 
scientific  research,  and  wonderful  develop- 
ment in  mechanical  inventions  and  discover- 
ies, it  is  highly  improbable  that  any  present 
system  will  long  remain  the  best.  Improved 
methods  and  cheaper  appliances  will  result, 
and  yet  the  town  woula  deliberately  surren- 
der to  a  private  individual  its  highest  at- 
tributes of  delegated  sovereignty,  and  would 
place  beyond  its  power  for  nearly  a  genera- 
tion all  opportunity  of  securing  for  its  citi- 
zens the  benefits  and  improvements  of  a  pro- 
^essive  age.  It  not  only  would  be  bound 
for  its  annual  rental,  which  would  always 
increase  with  the  extension  of  its  territory 
and  the  growth  of  its  population,  but  its  cit- 
izens, deprived  of  every  chance  of  obtaining 
water  from  any  other  source,  would  be  com- 
pelled to  pay  exorbitant  charges,  or  be  cut 
off,  at  the  will  of  the  company.  The  courts 
might  afford  relief,  but  it  is  the  better  public 
policy  to  encourage  competition,  instead  of 
fostering  monopolies,  and  thus,  as  far  as  pos- 
sible, avoid  the  necessity  of  judicial  inter- 
ference.   All  authorities  hold  that  no  such 
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exclusive  privilege  can  be  granted  by  a  mu- 
nicipal corporation  without  express  legisla- 
tive authority,  and  this  of  itself  would  settle 
the  case  at  bar;  but  we  feel  compelled  to  go 
further,  and  say  that,  while  the  point  is  not 
now  directly  before  us,  we  do  not  wish  to  be 
understood  as  conceding  the  power  of  the  leg- 
islature itself  to  grant  such  exclusive  privi- 
leip^es.    In  our  opinion,  they  come  directly 
within  the  meaning  of  "monopolies,"  as  con- 
strued in  the  light  of  our  institutions,  the 
f genius  of  our  people,  and  the  spirit  of  our 
aws.    We  are  not  inadvertent  to  some  de- 
cisions to  the  contrary  in  other  jurisdictions, 
but  in  all  of  them,  where  the  power  is  ad- 
mitted, it  is  strictly  construed.    As  was  said 
by  Chief  Justice  Taney  in  Proprietors  of 
Charles  River  Bridge  v.  Proprietors  of  War- 
ren Bridge,  11  Pet.  420, 548, 9  L.ed.  773,  824: 
"The  continued  existence   of   a  government 
would  be  of  no  great  value,  if,  by  implica- 
tions and  presumptions,  it  was  disarmed  of 
the  powers  necessary  to  accomplish  the  ends 
of  its  creation,  and  the  functions  it  was  de- 
signed to  perform,  transferred  to  the  hands 
of    privileged    corporations."    In    some    of 
them,  as  in  Memphis  v.  Memphis  Water  Co. 
5  Heisk.  405,  529,  the  error  has  apparently 
arisen  from  adopting  the  substance  of  Lord 
Coke's  definition  of  a  "monopoly,"  as  "an 
exclusive  right  granted  to  a  few  of  some- 
thing which  was  before  of  common  right." 
Our  theory  of  government,  proceeding  di- 
rectly from  the  people,    and    resting  upon 
their  will,  is  essentially  different — at  least, 
in    principle — from    that   of  England;  and 
common-law  maxims  and  definitions,  framed 
while  the  judges  were  still  under  the  spell 
of  the  feudal  system,  must  be  construed  by 
us  in  the  light  of  changed  conditions.    Un- 
der our  system  of  government,  all  rights  and 
privileges  are  primarily  or  common  right, 
unless  their  restraint  becomes  necessary  for 
the  public  good,  and  municipal  corporations 
are  oeginnin^  to  be  considered  rather  in  the 
light  of  public  agencies.    Section  37  of  arti- 
cle 1  of  the  Constitution  (the  Declaration  of 
Rights)  declares  that  "this  enumeration  of 
rights  shall  not  be  construed  to  impair  or 
deny  others  retained  by  the  people;  and  all 
powers  not  herein  delegated  remain  with  the 
people."    We  do  not  mean  to  say  that  any 
citizen  has  a  right  to  dig  up  a  public  street 
for  the  purpose  of  laying  water  pipes  with- 
out permission  from  the  city,  as  this  would 
seriously  interfere  with  its  primary  use ;  nor 
is  a  municipal  corporation  compelled  to  give 
to  everyone  that  may  apply,  authority  to  es- 
tablish a  system  of  gas  or  water  works,  or 
electric  lignts.    All  that  the  law  says  is  that 
neither  the  corporation  nor  the  legislature 
shall  deprive  itself  of  the  power  of  providing 
for  the  future  necessities  of  the  people,  and 
thus  "disarm  themselves  of  the  powers  nec- 
essary to  accontplish  the  ends  of  their  crea- 
tion."   We  do  not  regard  this  as  a  new  prin- 
ciple, but  simply  as  the  legitimate  result  of 
what  has  already  b^n  said  by  this  court. 
McRee  v.  Wilmington  d  R,  R,  Co.  4i  N.  G. 
(2  Jones,  L.)  186,  189;  Simonton  v.  Lanier, 
71  N.  C.  498;  Washington  Toll  Bridge  Co. 
V.  Beaufort  Comrs.  81  N.  C.  491,  498. 
It  is  stated  in  the  ordinance  now  under 
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consideration  that  this  exclusive  privilege  is 
eranted  as  an  "incentive  and  inducement" 
for  the  construction  of  said  waterworks,  and 
it  is  argued  that  we  should  not  drive  away 
foreign  capital  by  too  strict  a  legal  construc- 
tion, but  snould  rather  encourage  its  invest- 
ment in  our  state.  All  the  encouragement 
that  we  can  offer  is  the  fullest  protection  of 


the  law,  meted  out  with  even-handed  Justice. 
But  it  is  said  that  we  should  be  influenced 
by  motives  of  public  policy.  Even  so;  w« 
see  no  true  principle  of  public  policy  which 
requires  us  to  follow  the  dangerous  experi- 
ment of  sowing  the  dragon's  teeth  in  ihm 
hope  of  reaping  a  golden  harvest. 
The  judgment  ia  affirmed. 


OREGON    SUPREME    COURT. 


Ellen  G.  BOND,  Reapi., 


V, 


Rudolph  MARTIN  et  al,,  AppU. 


( 


Or. 


) 


A  nonreMident  may  claim  an  exemp- 
tion of  liouiiel&old  f nrnitnre  from  exe- 
cution under  Htire  Ann.  Laws,  i  282,  sobd. 
4,  providing  that  bou8v;boId  furniture  to  a 
specified  value  shall  be  exempt  from  execu- 
tion if  owned  by  a  houbobolder  and  in  actual 
use  or  kept  for  use  by  and  for  his  family,  or 
when  being  removed  from  one  habitation  to 
another  on  a  change  of  residence. 

(August  13,  1898.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Umatilla  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  possession  of  household  furniture 
seized  by  defendants  under  execution.  Af- 
"firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Jolin  J.  Balleray  and  M.  A« 
Butler,  for  appellants: 

The  statutes  of  the  state  (HilPs  Code,  p. 
353,  S  282)  providing  that  the  following 
property  shall  be  exempt  from  execution  if 
selected  and  reserved  by  the  judgment  debtor 
or  his  agent  at  the  time  of  the  levv,  or  as 
soon  thereafter,  before  sale  thereoi,  as  the 
same  shall  be  known  to  him,  and  not  other- 
wise, applies  only  to  a  defendant  who  is  a 
resident  of  this  state.  It  ie  not  the  inten- 
tion of  the  statute  to  create  any  exemption 
in  favor  of  foreigners,  nor  of  people  who 
were  about  to  become  foreigners  so  far  as  the 
atate  is  concerned,  nor  to  absconding  debt- 
ors. It  is  created  by  the  state  for  the  pro- 
tection of  her  own  citizens — 'her  own  resi- 
dents and  inhabitants.   - 

Janes  v.  Alshrook,  115  N.  C.  46:  Lyon  v. 
Callopy,  87  Iowa,  567;  Ross  v.  Banta,  140 
Ind.  120;  Kingen  v.  Stroh,  136  Ind.  610; 
Schwartz  V.  Birnbaumf  21  Colo.  21;  Free- 
man, Executions,  SS  209,  220;  Mooney  v. 
Union  P.  R.  Co.  60  Iowa,  346. 

Messrs.  Carter  St  Raley,  for  respondent : 

The  statute  makes  no  discrimination  be- 
tween residents  and  nonresidents,  nor  does 
it  purport  to  confine  itself  to  residence  at  all. 

Where  the  statutes  do  not  make  any  dis- 
tinction between  residents  and  nonresidents, 
no  such  distinction  exists,  and  if  the  stat- 
utes do  not  restrict  the  exemption  of  prop- 


erty for  the  payment  of  debts  to  residents, 
the  statutes  will  apply  alike  to  nonresidents 
as  well  as  residents. 

Rood,  Garnishment,  S  92;  Missouri  P.  R. 
Co.  V.  Maltby,  34  Kan.  125;  Bell  v.  Indian 
Live  Stock  Co,  (Tex.)  3  L.  R.  A.  642;  Hewett 
V.  Allen,  54  Wis.  583;  Lowe  v.  Stringham, 
14  Wis.  222 ;  WHght  v.  Chicago,  B.  d  Q.  R. 
Co.  10  Neb.  175,  56  Am.  Rep.  747 ;  Kansas 
City,  St,  J.  d  C.  B.  R.  Co.  v.  Oough,  35  Kan. 
1 ;  Pettit  V.  Muskegon  Boom,  Co.  74  Mich. 
214;  Mineral  Point  R.  Co.  v.  Barron,  83  111. 
365;  Wahash  R.  Co.  v.  Dougan,  142  111.  248; 
Haskill  V.  Andros,  4  Vt.  600,  24  Am.  Dec. 
645 ;  Hill  v.  Loomis,  6  N.  H.  263 ;  Sproul  v. 
McCoy,  26  Ohio  St.  577. 

The  plaintiff  was  a  resident  householder 
within  this  state  at  the  time  of  the  levy  of 
the  execution. 

To  constitute  a  new  domidl  two  things 
are  indispensable,  (1)  residence  in  the  new 
locality,  and  (2)  the  intention  to  remain 
there;  the  change  cannot  be  made  except 
facto  et  animo;  both  are  alike  necessary; 
either  without  the  other  is  insufficient. 

Mitchell  V.  United  States,  21  Wall.  351, 
22  L.  ed.  587;  Ringgold  v.  Barley,  5  Md.  186, 
59  Am.  Dec.  107 ;  Keller  v.  Carr,  40  Minn. 
428;  Darragh  v.  Bird,  3  Or.  229;  People  v. 
Piatt,  117  N.  Y.  159. 

Bean,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  conunenced  in  the  cir- 
cuit court  of  Umatilla  county  to  recover 
the  possession  of  some  household  furniture 
seized  by  the  defendant  Turner  on  the  26th 
day  of  May,  1897,  to  satisfy  an  execution  i;*- 
sued  on  a  judgment  recovered  by  the  defend- 
ant Martin  against  the  plaintiff  in  the  jus- 
tice's court  for  North  Pendleton  precinct. 
The  facts  are  that  for  some  time  prior  to  the 
17th  day  of  May,  1897,  the  plaintiff  had  been 
a  resident  and  householder  within  the  city 
of  Pendleton,  engaged  in  keeping  a  boarding 
house;  but,  about  the  time  mentioned,  she 
closed  her  business,  and  concluded  to  move 
to  Rossland,  British  Columbia,  where  her 
husband  then  was.  Preparatory  to  such  re- 
moval, she  delivered  her  household  furniture 
to  a  railway  company  at  Pendleton,  for  ship- 
ment, expecting  to  follow  it  in  three  or  four 
weeks.  After  the  furniture  had  been  re- 
ceived by  the  company,  it  was  attached  by 
Turner,  under  a  writ  of  attachment  issued 
in  the  action  brought  by  Martin ;  and,  on  the 


Note. — For  aiscrlmlnation  against  nonresi- 
dent widow  wltb  respect  to  ber  claims  against 
her  basband's  estate,  see  Bufflngton  v.  Qrosve- 
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nor  (Kan.)  18  L.  R.  A.  282;  Small  v.  Small 
(Kan.)  30  L.  R.  A.  243 :  Graham  ▼.  StnU 
(Tenn.)  21  L.  B.  A.  241,  and  note. 
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19th  of  May,  the  Dlaintiff  commenced  an  ac- 
tion againat  the  aefendants  in  the  justioe^s 
court  for  East  Pendleton  precinct,  to  re- 
cover poeBeeaion  thereof,  on  the  ground  that 
the  property  in  question  was  exempt  from 
execution,  and  recovered  judgment  therein 
on  the  26th.  On  the  same  day,  Martin 
caused  an  execution  to  issue  on  the  ju^^gment 
which  bad  in  the  meantime  been  recovered 
by  him  against  the  plaintiff  in  the  action  re- 
ferred to,  and  caused  the  property  in  question 
to  be  again  seized  by  the  defendant  Turner 
under  such  execution,  whereupon  this  action 
was  commenced  in  the  circuit  court  to  re- 
cover its  possession.  The  defense  to  the  ac- 
tion is  (1)  that  such  property  was  not  ex- 
empt from  execution  at  the  time  of  its  seiz- 
ure^ because  the  plaintiff  was  not  then  a 
resident  and  housdiolder  of  the  state;  and 
(2)  that  the  judgment  in  the  action  brought 
by  her  against  the  defendants  on  the  19th 
of  May  IS  a  bar  to  this  proceeding. 

Upon  the  first  point  the  court  charged 
the  jury  thai  subdivision  4  of  $  282  of  the 
statute  exempting  from  execution  the  goods, 
furniture,  luid  utensils  of  a  householder, 
oould  be  taken  advantage  of  only  by  resi- 
dents of  the  state.  It  tnen  proceeded  to  in- 
struct them  as  to  what  would  and  would 
not  constitute  a  "resident,''  within  the 
meaning  of  this  rule,  and  the  errors  assigned 
on  this  branch  of  the  case  are  based  upon 
the  giving  and  refusal  of  instructions  upon 
this  point.  But  we  do  not  deem  it  neces- 
sary to  examine  the  errors  so  assigned,  for, 
in  our  opinion,  the  judgment  must  be  af- 
firmed on  the  ground  that  the  property  was 
exempt  from  execution,  whether  plaintiff 
was  a  resident  of  the  state  or  not.  The  stat- 
ute provides  that  "housdiold  eoods,  furni- 
ture, and  utensils  to  the  value  of  $300,"  shall 
be  exempt  from  execution  '*if  owned  by  a 
householder  and  in  actual  use  or  kept  for 
use  by  and  for  his  family,  or  when  being  re- 
moved from  one  habitation  to  another  on  a 
change  of  residence."  Hill's  Anno.  Laws 
(Or.)  S  282,  subd.  4.  It  is  not  limited 
either  in  terms  or  by  necessary  implication 
to  citizens  or  residents  of  the  state,  and  the 
courts  have  no  right  to  so  restrict  it  by  ju- 
dicial interpolation.  Exemption  statutes  are, 
of  course,  confined  in  their  operation  to  the 
state  in  which  they  are  enacted.  They  have 
no  extraterritorial  effect,  nor  do  they  con- 
stitute a  part  of  the  contract  between  the 
debtor  and  creditor  which  may  be  enforced  in 
another  jurisdiction.  But  uiey  are  a  part 
of  the  law  of  the  forum,  and  regarded  as  re- 
lating to  and  affecting  the  remedy  only. 
It  would  therefore  seem  logically  to  follow 
that  such  a  statute  must  extend  its  protec- 
tion to  all  litigants  in  the  courts  of  the  state 
where  it  is  enacted,  whether  residents  or 
not,  unless  it  is  expressly  or  impliedly  re- 
atricted  to  some  desiffnated  class  of  persons ; 
for,  as  said  by  Mr.  Justice  Williams  in  Haa- 
kill  V.  Andros,  4  Vt.  609,  24  Am.  Dec.  645: 
''Whatever  remedy  our  laws  give  to  enforce 
the  performance  of  a  contract  will  equally 
avail  the  citizen  or  the  foreigner;  and  they 
equally  must  be  subject  to  any  restraints 
which  the  law  imposes  upon  them.  Our  in- 
habitants can  have  no  greater  rights  in  en- 
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forcing  a  claim  against  a  foreigner  than  an. 
alien  can  have  in  enforcing  a  similar  claim, 
against  one  of  our  own  citizens.  Whoever 
submits  himself  or  his  property  to  our  ju- 
risdiction must  yield  to  all  the  requirements- 
which  are  made  of  our  citizens  in  relation 
to  the  collecting  of  dd>ts  or  maintaining, 
suits,  and  is  clearly  entitled  to  all  the  bene- 
fits, exemptions,  and  privileges  to  which 
other  debtors  or  suitors  oelonging  to  our  own. 
state  are  subject  or  entitled.  If  the  one  can 
hold  a  cow,  suitable  wearing  apparel,  and. 
necessary  household  furniture,  without  hav- 
ing the  same  taken  from  him  by  execution,. 
so  can  the  other.  Nothing  short  of  the  ex- 
press language  of  a  statute  would  justify 
us  in  saying  that  a  person  may,  by  virtue  of 
an  execution,  be  stripped  of  his  wearing  ap- 
parel, his  liecessary  household  furniture,  and 
his  only  cow,  merely  because  he  resides  un- 
der another  government,  when  a  person  re- 
siding here  would  not  be  subject  to  the  same 
inconvenience  and  distress."  And  the  great 
weight  of  authority  is  in  favor  of  the  rule 
thus  laid  down.  It  seems  to  be  quite  gen- 
erally agreed  that,  where  the  statue  does 
not  restrict  the  exemption  of  property  from 
execution  to  residents  or  some  other  desig- 
nated class  of  persons,  the  courts  have  no  au- 
thority to  do  so,  and  it  must  apply  to  all^ 
Sersons,  litigant  nonresidents  as  well  as  resi- 
ents.  Thus,  in  the  case  of  Lowe  v.  String- 
ham,  14  Wis.  223,  the  debtor  was  a  nonresi- 
dent, and  it  was  held  that  he  was  entitled  to 
the  benefit  of  the  exemption  laws  of  the 
state,  the  court  saying :  ''The  statute  makes 
no  discrimination  between  temporary  and 
permanent  residents,  nor  does  it  purport  ta 
confine  its  privileges  to  residents  at  all.  It 
exempts  certain  articles  of  the  debtor  and  hi.s 
family.  And  we  think  it  would  be  entirely 
inconsistent  with  the  beneficent  intentions  of 
the  statute,  as  well  as  with  the  dignity  of  a 
sovereign  state,  to  say  that  the  temporary 
sojourner,  or  even  the  stranger  within  our 
gates,  was  not  entitled  to  its  protection," 
And  in  Mineral  Point  v.  Barron,  83  111,  366, 
the  defendant  in  the  original  a^ion  was  a 
resident  of  the  state  of  Wisconsin,  and 
claimed  the  benefit  of  the  Illinois  statute 
(Rev.  Stat.  1874,  chap.  62,  9  14)  which  pro- 
vided that  "the  waffcs  and  services  of  a  de- 
fendant, being  the  head  of  a  family  and  re- 
siding with  the  same,  to  an  amount  not  ex- 
ceeding $25  shall  be  exempt  from  garnish- 
ment" ;  and  it  was  held  that  he  was  entitled 
to  the  benefit  of  such  statute.  Again,  in  the- 
case  of  Sproul  v.  McCoy,  26  Ohio  St  577, 
the  court  says:  "Exemptions  from  execution 
or  sale  allowed  to  'every  person  who  has  a 
family,'  under  the  provisions  of  the  act  of 
April  16,  1893  (70  Ohio  Laws,  p.  132),  may 
be  claimed  by  any  debtor  against  whom  an  ac- 
tion is  prosecuted  in  the  courts  of  this  state 
whether  such  debtor  be  or  be  not  aresidentot 
this  state."  And  to  the  same  effect  are  the 
cases  of  Missouri  P.  R,  Co,  v.  Maltby^  34  Kan. 
125;  Kansas  City,  8t.  J,  d  C,  B,  R.  Co.  v. 
Oough,  36  Kan.  1 ;  Bell  v.  Indian  Live  Stock 
Co,  (Tex.)  3  L,  R.  A.  642;  Wright  v.  Chicago 
B.  it  Q.  R.  Co.  19  Neb.  175,  66  Am.  Rep.  747 ; 
Menzie  v.  Kelly,  8  111.  App.  259 ;  Wabash  R, 
Co.  V.  Dougan,  142  111.  248 ;  Hill  v.  Loomis^ 
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'6  N.  H.  263.  In  some  of  the  staUs  the  right 
of  exemption  is  expressly  limited  to  resi- 
dents, and  such  are  the  provisions  of  the 
statutes  under  which  the  decisions  cited  by 
'the  appellant  were  made. 

As  to  the  other  defense  pleaded,  it  is  suffi- 


cient to  say  that  the  judgment  in  the  jus- 
tice's court  w«s  upon  a  separate  and  distuiet 
cause  of  action  from  the  case  in  hand,  and 
is  therefore  no  bar  to  this  action. 

The  jtuifftMnt  of  the  court  loUl  therefore 
he  affirmed. 


PENNSYL"'ANIA  SUPREME  COURT. 


Daniel  H.  KRAMER 
David  H.  KISTER,  Appt. 

(187  Pa.  227.) 

^1«  An  avreement  omde  openly  in 
oonrty  and  participated  In  by  tbe  parties, 
their  counsel,  and  the  district  attorney,  has 
no  element  of  confidential  professional  com- 
manlcation  in  it  wbicb  will  preclude  testi- 
mony concerning  it  by  one  of  the  attorneys. 

:<•  BTidenee  of  nn  agreement  to  com- 
ponnd  A  proaeontlon  for  felony  is  not  lA- 
admlssible  because  the  agreement  is  void, 
when  ofTered  to  contradict  a  party  who  has 
dented  that  there  was  such  an  agreement. 

8.  llie  dissent  from  n  eenled  -verdlet 
bjr  one  Juror  when  the  Jury  Is  polled,  after 
sealing  a  verdict  and  separating,  on  the 
ground  that  he  did  not  agree  to  it  except  be- 
cause he  thought  he  was  obliged  to,  makes  it 
necessary  to  discharge  the  Jury,  and,  if  they 
are  sent  out  again  and  render  a  Terdlct,  it 
will  not  be  sustained. 

(July  21, 1808.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Court  of  Common  Pleas  for  York 
County  in  favor  of  plaintiff  in  an  action 
l)rought  to  recover  damages  for  alleged  false 
arrest  and  malicious  prosecution.    Keveraed. 

On  Au^st  13,  1804,  Kister  made  informa- 
tion against  Kramer  before  a  justice  of  the 
peace  charging  him  with  larceny  of  certain 
cigars.  He  was  held  to  bail,  indicted  by  the 
grand  jury  for  burglarv  and  larceny,  and 
pleaded  not  guilty.  It  oeing  conceded  that 
the  offense  did  not  amount  to  burglary,  the 
counsel  ait  the  trial  thought  that  ui>on  the 
•evidence  a  reasonable  doubt  would  arise  and 
result  in  an  acquittal.  It  was  finally  agreed 
with  consent  of  court  to  offer  no  evidence  and 
allow  a  verdict  of  not  guilty  to  be  taken, 
which  was  accordingly  done,  and  the  prisoner 
discharged.  Subsequently  he  brougtit  this 
action  for  nuilicious  prosecution.  Defend- 
ant contended  that  as  part  of  the  agreement 
to  dismiss  the  former  action  he  had  agreed 
not  to  institute  such  an  action  as  the  present 
one. 

Further  facts  appear  in  the  opinion. 

Meaara.  James  G.  Gleaaner,  a.  L.  Fish- 
er, and  O.  O.  Fialier,  for  appellant: 

The  offer  was  erroneously  rejected  on  the 
■alleged  incompetency  of  the  witness  to  tes- 

NoTS. — ^Tbe  unsettled  state  of  the  practice  re- 
«pectlng  sealed  verdicts  is  shown  by  the  opin- 
ion In  tbe  above  case. 

For  amendment  of  sealed  verdict  see  Galther 
f.  Wllmer  (Md.)  5  L.  B.  A.  756. 
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tify  to  the  matter  inauired  into,  because  be 
was  acting  as  counsel  for  Daniel  Kramer. 

Confidential  implies  privacy,  secrecy;  but 
where  was  the  private,  secret,  or  confiden- 
tial "relation"  or  matter  between  counsel 
and  client,  that  the  offer  proposed,  or  even 
tended,  to  expose? 

Miller  v.  Weeka,  22  Pa.  80 ;  Levera  v.  Van 
Buakirk,  4  Pa.  310;  Healon  ▼.  Findlay,  12 
Pa.  304. 

A  party  may  call  an  attorney  to  prove  an 
offer  of  oompromise  by  him  on  the  part  of 
his  client.  So,  agreemente  made  in  the  pres> 
ence  of  an  attorney  between  his  client  ana  the 
opposite  party  are  not  privil^ed  communi- 
cations. 

19  Am.  &  Enff.  Enc.  Law,  p.  141;  Whit- 
ing V.  Barney,  30  K.  T.  330,  86  Am.  Dec 
385. 

As  to  collateral  matters,  the  knowl- 
edge of  which  the  attorney  has  acquired  by 
personal  conversation,  and  which  was  not 
communicated  as  a  secret,  or  as  to  such  col- 
lateral facte  which  may  be  material  com- 
munications between  them,  the  attorney  may 
be  compelled  to  answer. 

19  Am.  &  Enff.  Enc.  Law,  1st  ed.  p.  143. 

A  verdict  deroctive  in  form  may  be  oor- 
rected  ai  the  request  of  the  jury,  or  with 
their  consent  any  time  before  they  have  sep* 
arated 

Wright  v.  Phillipa,  2  O.  Greene,  191. 

The  jury  were  sent  back  at  about ^  half 
past  nine  o'clock,  under  a  threat  requiring  a 
verdict  or  a  week's  confinement. 

How  could  the  result  have  been  otherwise 
than  that  of  intimidation  and  coercion? 

16  Am.  &  Eng.  Enc.  Law,  1st  ed.  p.  519 ;  26 
Am.  &  Eng.  Enc  Law,  1st  ed.  p.  52z  and  note 
4;  Qreen  v.  Telfair,  11  How.  Pr.  200;  Cheaa- 
peake,  0.  d  8.  R,  Co.  v.  Barlow,  86  Tenn.  537. 

Though  the  parties,  after  the  charge  of 
the  judge  and  before  the  jury  have  retired, 
a^ee  that  the  jury  may  deliver  a  sealed  ver- 
dict, yet,  when  they  come  into  court  to  de- 
liver m  the  sealed  verdict,  either  party  may 
have  the  jury  polled;  and  any  of  the  jurors 
may  dissent  from  the  verdict  to  which  he  had 
previously  agreed. 

Root  V.  Shenoood,  6  Johns.  68,  5  Am.  Dec 
101 ;  Blackleg  v.  Sheldon,  7  Johns.  32;  Scott 
V.  Scott,  110  Pa.  387. 

No  juror  should  be  induced  to  agree  to  a 
verdict  by  fear  that  a  failure  to  so  agree 
would  be  regarded  by  the  public  as  reflect- 
ing on  his  intelligence  or  integrity. 

16  Am.  &,  Eng.  Enc.  Law,  1st  ed.  pp.  523, 
524,  note  4,  citing  State  v.  Byhee,  17  Kan. 
462 ;  Hooker  v.  Jamiaon,  2  Watte  k  S.  438 ; 
Cranaton  v.  New  York  C.  d  A7.  R.  R.  Co.  103 
N.  Y.  614;   Orecji  v.  Telfair,  11  How.   Pr. 
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200 ;  Slater  v.  Mead,  53  How.  Pr.  67 ;  Pierce 
V.  Pierce,  38  Mich.  412. 

The  power  of  court  and  jury  is  restricted 
to  the  amendment  of  mere  formal  defects. 

Wolf  ran  v.  tJyater,  7  Watts,  38 ;  M'Connell 
V.  Linton,  4  Watts,  367. 

In  no  case  can  jurors  who,  as  here,  have 
failed  to  agree  upon  a  verdict  when  being 
polled  in  open  court,  though  all  had  signed  an 
agreement  to  thait  elTect,  but  having  sepa- 
rated in  the  meantime,  be  sent  back  to  re- 
consider, find,  and  return  a  lawful  verdict. 

Walters  v.  Junkins,  10  Ser^.  ft  R.  414,  18 
Am.  Dec.  686 ;  M'Connell  v.  Linton,  4  Wattd, 
367;  Reitenbaugh  v.  Ludioick   31   Pa.  i:t2. 

Messrs,  N.  M.  'Wanner  and  'W.  A.  Mil- 
ler for  appellee. 

Mitcliell,  J.,  delivered  the  opinion  of  the 
court: 

The  counsel  for  the  present  plaintiff  at  the 
trial  in  the  criminal  court  was  called  by  the 
defendant  at  the  present  trial  to  prove'an  ar- 
rangement by  which  the  yerdk|^  in  the  for- 
mer case  was  obtained;  the  purpose  of  the 
offer,  as  stated  by  defendant,  being  to  con- 
tradict the  plaintiff,  who  had  testified  that 
there  was  no  such  agreement  to  which  he  was 
party.  The  witness  was  rejected  as  incom- 
petent. It  was  obieoted  by  plaintiff  that  t'ne 
offer,  as  made,  did  not  contradict  his  testi- 
mony; and,  critically  tested,  it  probably  did 
not.  We  should  not  be  disposed,  therefore, 
to  interfere  with  the  ruling  of  the  judge,  had 
it  been  put  on  that  ground ;  but  it  was  not. 
The  witness  was  excluded  explicitly  on  the 
ground  that  he  was  incompetent  to  testify 
on  the  subject  because  he  had  been  of  coun- 
sel with  the  plaintiff  at  that  time.  This  was 
error.  What  the  witness  was  called  to  prove 
was  an  agreement  alleged  to  have  been  made 
openly  in  court  when  tne  case  was  called  for 
trial,  and  participated  in  by  the  parties, 
their  counsel,  and  the  district  attorney. 
There  was  no  element  of  confidential  profes- 
aional  communication  in  it.  In  Levers  v. 
Van  Buskirk,  4  Pa.  300,  counsel  had  been 
permitted  to  testify  that  the  title  on  which  a 
previous  suit  by  his  client  was  brought  was 
the  same  as  in  the  suit  then  trying.  This 
was  held  to  be  proper ;  Bell,  J.,  saying:  "This 
kind  of  protection  has  never  been  carried 
so  far  as  is  now  claimed.  It  is  to  be  con- 
fined to  confidential  communications,  and 
knowledge  derived  whollv  or  in  part  from 

Srivate  and  professional  intercourse,  and 
oes  not  embrace  those  facts  which  the  coun- 
sel may  become  acquainted  with  collaterally, 
or  those  which  were  from  necessity,  and  to 
eubserve  the  interests  of  the  client,  publicly 
disclosed,  by  direction  of  the  client  nimsclf. 
on  the  trial  of  his  cause."  This  has  been 
cited  as  a  correct  expression  of  the  rule  in 
Beeson  v.  Beeson,  9  Pa.  279,  301,  and  Beaton 
v.  Findlay,  12  Pa,  304. 

It  was  further  objected  that  such  an 
agreement,  if  made,  was  void,  as  compound- 
ing a  prosecution  for  felony,  and  evidence 
of  it  therefore  inadmissible,  as  against  pub- 
lic policy.     But,  whether  void  or  not  as  an 

agreement,  evidence  that  it  was  made  was  .  the  jury,  or  whether  he  may  send  them  out  to 
admiseible  as  a  contradiction  of  plaintiff, '  consider  a  verdict  anew,  is  undetermined.  A 
going  to  his  credibility  with  the  jury,  i  few  collateral  intimations  and  dicta  seem  to 
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Whether  such  an  agreement  would  be  void 
or  not  must  depend  on  its  exact  nature,  and 
the  circumstances  under  which  it  was  made. 
Certainly  a  prosecutor  who  has  begun  ma- 
liciously and  without  probable  cause  cannot 
be  permitted  to  use  the  uncertainty  of  a  jury 
trial  as  a  weapon  to  force  his  victim  to  re- 
lease him  from  the  consequences  of  his  ma- 
licious act.  But,  on  the  other  hand,  a  prose- 
cutor who  has  made  an  honest  mistake,  or 
who  finds,  from  any  cause,  that  his  expected 
proof  is  likely  to  fail  him,  is  not  bound  to 
go  on  and  press  for  a  conviction  of  the  ac- 
cused, guilty  or  not  guilty.  What  the  com- 
monwealth demands  is  justice,  and  the  due 
punishment  of  crime;  and  its  policy  is  not 
necessarily  to  force  a  duel  to  the  end  between 
prosecutor  and  prisoner,  but  to  prevent  the 
stifling  of  just  prosecutions  by  illegal  means 
or  for  illegal  considerations. 

The  remaining  assignments  refer  to  the 
verdict.  The  jury,  having  agreed  to  a  sealed 
verdict,  separated,  and  the  next  morning 
the  verdict  was  handed  up,  opened,  and  an- 
nounced; but,  on  the  jury  being  polled,  one 
juror  dissented,  whereupon  the  judge  sent 
them  out  again,  with  some  strong  remarks 
on  keeping  them  until  they  had  agreed.  In 
a  short  time  they  returned  with  the  same 
verdict  as  the  one  sealed,  and  it  was  received 
and  recorded  against  the  defendant's  objec- 
tion. The  pra&ice  of  allowing  the  jury  to 
seal  a  verdict  and  then  separate  is  very  gen- 
eral throughout  the  United  States.  Seven- 
ty-five years  ago.  Chief  Justice  Gibson  spoke 
of  it  as  in  common  use  in  Pennsylvania;  hav- 
ing grown  out  of  and  superseaed  the  privy 
verdict  known  to  the  common  law,  which  was 
delivered  to  the  judge  out  of  court.  Domick 
v.  Reichenhack,  10  Serjr.  &,  R.  84.  Both 
forms  were  alike,  in  bein^  without  binding 
force  as  verdicts  until  delivered  by  the  jury 
in  court.  All  the  authorities  agree  that  the 
only  verdict  is  that  which  the  jur^r  announce 
orally  in  court,  and  which  alone  is  received 
and  recorded  as  the  jury's  finding.  Domick 
V.  Reichenback,  10  Serg.  &.  R.  84;  Scott  v. 
Scott,  110  Pa.  387;  Com.  v.  Breyessee,  160 
Pa.  467.  The  authorities  also  agree  that,  as 
the  only  verdict  is  that  announced  by  the 
jury  in  court,  if,  with  or  without  a  poll,  any 
juror  disagree,  there  is  no  verdict.  Scott 
V.  Scott,  110  Pa.  387.  But  the  course  to  be 
pursued  in  such  case  is  an  open  question, 
upon  which  we  have  no  direct  authority  in 
this  state.  A  verdict  which  is  merely  de- 
fective in  form,  whether  sealed  or  not,  and 
whether  the  jury  have  separated  or  not, 
may,  before  it  is  recorded,  be  recommitted 
to  them  for  correction, — as,  for  example,  to 
calculate  the  interest  where  they  have  found 
for  plaintiff  for  a  sum  certain,  "with  in- 
terest." Wolfran  v.  Eyster,  7  Watts,  38; 
Reitenbaugh  v.  Ludicick,  31  Pa.  131.  But 
for  a  defect  in  substance  where  the  jury  has 
separated,  and  a  fortiori  for  a  defect  that 
prevents  the  jury's  delivery  from  being  a  ver- 
dict at  all,  as  where  the  dissent  of  one  shows 
that  it  is  not  unanimous,  whether  the  judge 
should  treat  it  as  a  mistrial,  and  discharge 
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point  to  the  former  as  the  proper  course,  but 
we  have  no  decision.  Thus,  in  Wolfran  v. 
Eyatevy  7  Watts,  38,  the  court  expressly  lim- 
ited the  decision  to  "amending  mere  defects 
of  form  and  substantially  changing  the  find- 
ing of  the  jury."  And  in  Bcoit  v.  Scott,  110 
Pa.  387,  where  the  associate  judges  entered 
a  sealed  verdict  notwithstanding  the  dissent 
of  one  juror  on  a  poll,  this  court  held  it  er- 
ror, saying:  "Of  course  had  the  learned 
president  judge  been  present,  th«  verdict  of 
eleven  jurors  would  not  have  been  entered 
on  the  record.  Unless  all  the  jurors  were 
agreed,  he  would  have  discharged  them  be- 
cause of  their  disagreement."  The  author- 
ities cited  by  appellee  from  our  criminal 
cases  (Aleofander  v.  Com.  105  Pa.  1;  Moss 
V.  Com,  107  Pa.  267;  Hilands  v.  Com,  111 
Pa.  1;  and  Com.  v.  Eisenhawer,  181  Pa.  470) 
refer  to  separation  of  the  jury  during  the 
trial,  and  do  not  touch  the  present  inquiry. 
Nor  is  there  any  settled  rule  in  other  states 
to  which  we  may  conform.  In  New  York  the 
imperfeot  verdict  is  treated  as  a  nullity  for 
all  purposes,  and  the  jury  may  be  sent  out 
to  aeliberate  again.  Douglass  v.  Tousey^  2 
Wend.  352,  20  Am.  Dec.  616.  In  Ohio  this 
cannot  be  done.  Sutliff  v.  Oilbert,  8  Ohio, 
405.  It  would  seem  to  be  a  question  of  prac- 
tice, as  to  which  there  is  no  uniformity. 

We  are  thus  left  to  consider  the  subject 
on  historical  and  general  principles,  as  to 
the  origin  and  proper  extent  of  the  prac- 
tice. At  common  law  the  jury  were  kept 
together  from  the  time  they  were  sworn, 
as  is  still  the  general  rule  in  criminal  cases 
involving  life.  After  they  had  retired  to 
consider  their  verdict,  they  were  kept  with- 
out food,  drink,  fire,  or  light  until  they 
agreed;  and  Blackstone  says:  "It  has  been 
held  that,  if  the  jurors  do  not  agree  in  their 
verdict  before  the  judges  are  alK)ut  to  leave 
the  town,  though  they  are  not  to  be  threat- 
ened or  imprisoned,  the  judges  are  not 
bound  to  wait  for  them,  but  may  carry 
them  round  the  circuit,  from  town  to  town, 
in  a  cart."  3  Bl.  Com.  p.  376.  Prom  the 
manner  of  this  mention,  it  is  to  be  inferred 
that  this  latter  practice  was  at  least  un- 
usual in  Blackstone's  day;  and  he  says 
expressly  that  the  deprivation  of  food,  fire, 
and  light  wus  subject  to  the  indulgence  of 
the  court.  In  relief  of  the  jury,  the  privy 
verdict  was  recognized,  though  not  often 
resorted  to.  "A  privy  verdict  is  when  the 
judge  hath  left  or  adjourned  the  court,  and 
the  jury,  being  agreed,  in  order  to  be  de- 
livered from  their  confinement  obtain  leave 
to  deliver  their  verdict  privily  to  the  judge 
out  of  court,  which  privy  verdict  is  of  no 
force  unless  afterwards  affirmed  by  a  public 
verdict  given  openly  in  court,  wherein  the 
jury  may,  if  they  please,  vary  from  the  privy 
verdict.  So  that  the  privy  verdict  is  indeed 
a  mere  nullity;  and  yet  it  is  a  dangerous 
practice,  allowing  time  for  the  parties  to 
tamper  with  the  jury,  and  therefore  very  sel- 
dom indulged."  3  Bl.  Com.  p.  377.  With 
the  prolongation  of  trials  in  the  more  com- 
plicated issues  of  modern  times,  and  es- 
pecially with  the  amelioration  of  manners, 
the  treatment  of  jurors  has  gradually  be- 
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oome  less  harsh,  and  changes  of  practice 
have  been  made  in  their  relief.  It  is  no 
loiter  the  custom  to  keep  them  together 
and  secluded  during  the  whole  trial,  though 
I  apprehend  that  "uie  judge  may  do  so  iti 
any  case  where  public  excitement  or  other 
exceptional  reason  may  make  it  advisablor 
in  the  interest  of  the  proper  administration 
of  justice,  to  do  so;  and  it  is  firmly  estab- 
lished that,  in  trials  involving  life,  he  must 
do  so,  unless  in  exceptional  and  very  limited 
cases  of  necessity.  After  the  retirement  of 
the  jury  to  consider  their  verdict,  this  in- 
dulgence terminates,  and  ■  they  are  kept 
together  and  apart  from  others  until  ver- 
dict is  rendered.  But,  if  the  adjournment  of 
the  court  is  to  such  time  or  under  such  cir- 
cumstances as  seem  likely  to  lead  to  serious 
inconvenience  to  the  jurors,  the  practice  of 
allowing  them  to  seal  a  verdict  grew  up,  as 
said  by  Gibson,  Ch.  J.,  in  Dorniok  v.  Reichen- 
hack  J  10  Serff.  &,  R.  84,  in  place  of  the  privy 
verdict.  It  nad  the  same  disadvantage  of 
not  being  binding,  and  was  therefore  subject 
to  the  same  dangers.  By  the  recoenized  prac- 
tice, however,  it  is  within  t^e  discretion  of 
the  judge,  which  does  not  require  any  agree- 
ment of  parties  or  counsel,  and  may  be 
exercised  without  their  consent  But  it  is 
part  of  the  growth  of  modem  practice,  in 
relief  of  the  hardships  and  inconvenience  to 
which  jurors  are  necessarilv  subjected,  and 
cannot  be  carried  beyond  the  point  of  rea- 
sonable safety  to  the  administration  of  jus- 
tice. No  jury  can  demand  it  as  a  right  in 
any  case,  and  in  certain  cases  no  judge  can 
grant  it  as  a  matter  of  grAce,  The  neces- 
sity that  the  verdict  shall  not  only  be  fair 
and  unbiased,  but  beyond  reasonable  appre- 
hension of  danger  that  it  is  otherwise,  must 
be  the  conitrolling  element  in  determining 
the  limits  of  the  convenience  of  the  jurors 
and  the  discretion  of  the  judge.  When  a 
juror  dissents  from  a  sealed  verdict,  there 
is  a  necessary  dhoice  of  evils, — a  mistrial, 
or  a  verdict  finally  delivered  under  circum- 
stances that  justly  subject  it  to  suspicion  of 
coercion  or  improper  influences.  We  are  of 
opinion  that  the  former  is  the  lesser  evil. 
If  one  juror  can  dissent,  so  may  all  change 
their  view,  and  render  a  new  verdict  exacts 
ly  opposite  to  the  one  they  first  agreed  upon 
and  sealed.  There  could  be  no  Mtter  illus- 
tration of  the  dangers  of  such  a  privilege 
than  the  present  case.  If  the  dissenting  ju- 
ror was  honest  in  his  declaration  thi£  he 
had  not  agreed  to  the  first  verdict,  except 
because  he  thought  he  was  obliged  to,  tlien 
his  agreement  to  the  second  without  having 
been  instructed  as  to  his  rights  cannot  be 
freed  from  a  well-founded  appearance  of  co- 
ercion. If,  on  the  other  hand,  the  second 
verdict  had  been  for  the  defendant,  contrary 
to  the  first,  the  inference  could  hardly  have 
been  escaped  that  the  change  was  produced 
by  new  evidence,  or  information  illegally  ac- 
quired by  the  dissenting  juror,  or  by  even 
more  reprehensible  means.  The  only  safe 
way  out  of  such  a  situation  is  to  treat  it  as 
a  mistrial,  and  discharge  the  jury. 

Judgment  reversed,  and  venire    de    novo 
awarded. 
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H.  BTtdeBce  of  tlie  ▼aIvc  of  Article*  be- 
longing to  plaintiff,  but  taken  from  his  hoase 
by  an  officer  who  broke  Into  It  to  execute  a 
writ  of  replevin  which  did  not  cover  those 
articles.  Is  admissible  In  trespass  against 
him. 

SL;  To  break  And  enter  a  dwelllnv 
Iftouae  for  the  purpose  of  serving  a  writ  of 
replevin  after  admittance  has  been  demanded 
and  refused  constitutes  the  officer  a  tres- 
passer. 

(March  24,  1898.) 

PETITION  by  defendants  for  a  new  trial 
of  an  action  of  trespass  quare  clausum 
fregii   brought   for   breaking    and    entering 
plaintiff's  dwelling  house  and  carrying  away 
property  under  a  writ  of  replevin.     Denied. 

The  facts  are  stated  in  the  opinion. 

Messrs.  ThomsM  W,  Robinson  and  C. 
X  Famawortb,  for  defendants : 

Under  the  old  law  there  was  no  question 
about  the  right  of  the  sheriff  to  break  doors 
for  the  purpose  of  serving  a  writ  of  replevin. 

Fitzherbert,  Natura  Brevium,  157,  note  b; 
Dalton,  Sheriffs,  853. 

Under  the  provisions  of  the  statute  of 
Westminster  I.  fhap.  17,  the  sheriff  was  ex- 
pressly directed  to  break  and  enter  to  make 
replevin. 

In  Hitchcock  on  New  England  Sheriffs  and 
Constables,  2d  ed.  p.  12G,  it  says  that  an  offi- 
cer may  break  the  house  after  demand  and 
refusal  of  admission  to  execute  a  writ  of 
replevin. 

See  also  0  Comyns,  Dig.  Pleader,  3  K,  1 ; 
Bacon,  Abr.  Replevin,  E,  7;  3  Bl.  Com.  p. 
149;  Gilbert,  Distress,  78. 

That  an  officer  has  a  right  to  break  and  en- 
ter is  also  laid  down  by  Cobbey,  Replevin,  S 
647. 

See  also  Wells,  Replevin,  §  287;  2  Free- 
man, Executions,  9  468. 

Replevin  is  the  peculiar  and  proper  rem- 
edy ti)  recover  personal  property. 

The  whole  purpose  of  the  action  is  the 
taking  of  the  goods.  This  process  was  never 
intended  to  be  defeated  by  a  man's  shutting 
his  door  in  the  face  of  the  law. 

Gardner  v.  McDermott,  12  R.  I.  206; 
Keith  V.  Johnson,  1  Dana,  604,  25  Am.  Dec. 
1C7 ;  Kneas  v.  Fitler,  2  Serg.  &  R.  263. 

The  goods,  mentioned  in  the  writ  of  re- 
plevin were  not  goods  that  the  defendant  in 
replevin  claimed  to  own.    There  is  no  tes- 


timony to  the  effect  that  they  were  his 
goods.  OMmership  of  the  goods  of  plaintiff's 
intestate  is  expressly  denied  by  the  plaintiff 
in  replevin.  He  simply  refused  permission 
to  the  officer  rierving  the  writ  of  replevin  to 
fo  into  his  house  to  get  the  goods  described 
in  the  writ. 

Howe's  Pr.  chap.  12,  9  5,  p.  148;  1 
Backus,  Sheriffs,  127;  Link  v.  Harrington, 
23  Mo.  App.  429;  Semayne's  Case,  5  Coke, 
01,  1  Smith,  Lead.  Cas.  *39,  and  note. 

It  is  expressly  denied  by  the  officer  that  he 
took  any  goods  except  what  were  mentioned 
in  his  writ.  If  the  goods  were  mentioned  his 
writ  would  protect  him. 

Shipman  v.  Clark,  4  Denio,  446,  47  Am. 
Dec.  264. 

An  officer  may  break  outer  doors  whep  the 
^oods  of  a  person  other  than  the  owner  are 
m  the  house.  | 

2  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  852. 

Mr.  Joaeph  Oaileld,  Jr.,  for  plaintiff. 

TUlinghast,  J.,  delivered  the  opinion  of 
the  court: 

These  are  actions  of  trespass  quare  clous- 
um  fregit,  for  breaking  and  entering  the- 
plain tiff's  dwelling  house,  and  taking  and 
carrying  away  certain  articles  of  personal 
property  of  the  plaintiff  therefrom  The- 
facts  are  substantially  these:  One  Jose- 
phine Donnelley  died  at  the  plaintiff's  house, 
leaving  there  certain  articles  of  norsonal 
property.  One  Thomas  O'Brien  was  ap- 
pointed administrator  on  the  estate  of  said 
Josephine,  and  he  afterwards  sued  out  of  the 
district  court  of  the  tenth  judicial  district 
a  writ  of  replevin  against  the  plaintiff  in  the 
present  suits,  to  c^tain  possession  of  said 
personal  property,  the  plaintiff  having  re- 
fused to  deliver  the  same.  The  defendant 
George  H.  Schuyler,  who  was  a  constable, 
went  to  plaintiff's  house  to  serve  said  writ, 
but  was  refused  admittance.  After  obtain- 
ing advice  from  his  attorney,  he  went  again, 
on  the  12th  day  of  February,  1897,  and,  be- 
ing again  refused  admittance,  he,  with  the 
assis&nce  of  the  defendant  Donnelley,  broke 
and  entered  the  house,  by  prying  open  the 
outside  door,  \^hich  was  locked.  They  also 
forced  an  inner  door,  which  was  fastened, 
and  then  proceeded  to  take  and  carry  away, 
by  virtue  of  the  authority  contained  in  the 
writ  of  replevin,  certain  goods  and  chattels 
which  the  defendant  Donnellev  pointed  out 
to  the  officer  as  the  property  of  said  O'Brien, 
administrator.  The  evidence  is  conflicting 
as  to  whether  the  defendants  took  and  car- 
ried away  certain  ether  goods  and  chattels 
belonging  to  the  defendant  in  addition  to 
those  described  In  the  writ.  The  replevin 
suit  was  pending  in  said  district  court  at 
the  time  of  the  trial  of  these  cases,  and,  so 
far  as  appears,  has  not  yet  been  tried,  so  that 
there  has  been  no  judicial  determination  as 
to  the  ownership  of  the  goods  and  chattels 


Nora. — The  authorities  relating  to  the  right 
to  break  and  enter  a  dwelling  house  to  execute 
a  writ  of  replevin  are  quite  fully  presented  In 
the  above  case.  As  to  liability  of  officer  for 
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replevied.  At  the  trial  of  the  cases  in  the 
common  pleas  division,  the  plaintiff  recov- 
ered a  verdict  in  each  for  the  sum  of  $100; 
and  the  defendants  respectively  have  peti- 
tioned for  a  new  trial  on  several  grounds, 
two  only  of  which  are  now  relied  on,  viz.: 
(1)  That  the  court  erred  in  admitting  evi- 
dence as  to  the  value  of  the  goods  taken; 
and  (2)  that  it  refused  to  charge  the  jury 
that  the  officer  charged  with  the  service  of 
said  writ  of  repledn  was  justified  in  break- 
ing and  entering  the  plaintiff's  house,  after 
a  demand  and  refusal  of  admittance,  for  the 
purpose  of  making  service  bf  said  writ,  and 
that  said  writ  was  a  full  and  complete  pro- 
tection to  the  defendant.  The  court,  on  the 
contrary,  charged  the  jury,  in  substance, 
that  the  officer  had  no  risht  to  break  and 
enter  the  plaintiff's  house  for  the  purpose  of 
serVincr  said  writ,  and  that  both  he  and  the 
defendant  Donnelley  committed  a  trespass 
in  so  doing.  The  defendants  duly  excepted 
to  the  rulings.  The  only  question  before  us, 
therefore,  is  as  to  the  correctness  of  said  rul- 
ings. 

We  think  the  first  ruling  complained  of 
was  correct.  The  evidence  offered  as  to  the 
value  of  the  articles  taken  away  by  the  de- 
fendants, as  we  understand  it,  was  finally 
limited  to  those  articles  which  the  plaintiff 
claimed  belonged  to  him  or  his  family,  and 
which  were  not  included  in  the  replevin  writ. 
As  to  such  articles,  of  course  the  plaintiff 
bad  the  ri^ht  to  prove  their  value. 

We  think  the  second  ruling  also  was  cor- 
rect; for,  while  there  seems  to  be  some 
slight  conflict  in  the  authorities  as*  to  whetib- 
er  an  officer  who  has  broken  into  a  dwelling 
house,  and  made  on  attachment  or  taken 
property  found  therein,  in  pursuance  of  his 
precept,  may  not  lawfully  hold  the  same,  al- 
though the  decided  weight  of  authority  is 
to  the  contrary  (ecc  the  leading  cases  of 
Ilsley  V.  NicholSy  12  Pick.  270;  People  v. 
Huhhard,  24  Wend.  369,  35  Am.  Dec.  628; 
State  y.  Hooker,  17  Vt.  670-673;  2  Freeman, 
Executions,  2d  cd.  9  255,  and  cases  cited), 
yet  it  is  almost  universally  conceded  that 
the  officer  who  breaks  and  enters  a  dwelling 
house  for  the  purpose  of  serving  anv  civil 
process  therein,  except  perhaps  as  herein- 
after mentioned,  is  a  trespasser;  this  posi- 
tion being  based  on  the  ground  that  the  law 
will  not  permit  the  sanctity  of  one's  dwell- 
ing house,  which  from  very  ancient  times 
has  been  regarded  as  his  castle,  to  be  vio- 
lated in  this  way.  In  short,  the  law  pro- 
vides, and  wisely,  too,  we  think,  that  the 
means  of  obtaining  possession  ojf  personal 
property  in  civil  process  must  be  in  subordi- 
nation to  the  common-law  rights  of  the  de- 
fendant. "Public  policy,"  says  Campbell, 
J.,  in  Bailey  v.  Wright,  39  Mich.  96,  "re- 
quires, above  all  things,  that  courts  and  offi- 
cers executing  Iheir  process  shall  respect  the 
lawful  rights  of  all  persons.  The  practical 
permission  which  overzealous  officers  would 
receive  to  commit  vn-ongs  with  substantial 
impunity,  if  their  levies  should  be  held  good 
without  regard  to  the  manner  of  their  en- 
forcement, would  remove  every  check  on 
lawlessness.  To  bold  that  an  act  ia  lawful 
which  may  be  lawfully  resisted  is  absurd. 
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Such  misconduct  should  neither  be  justified 
nor  winked  at."  Blackstone  says  a  sheriff 
may  not  break  open  any  outer  doors  to  exe- 
cute either  a  fieri  facias  or  a  capias  ad  sat- 
isfaciendum; but  he  must  enter  peaceably, 
and  may  then,  after  a  request  and  refusal, 
break  open  any  inner  doors  belonging  to  the 
defendant,  in  order  to  take  the  goods.  3  Bl. 
Com.  p.  417.  And  in  Snydacker  v.  BrossCt  51 
111.  857,  99  Am.  Dec.  551,  the  court  says:  It 
is  believed  that  what  is  said  by  Blackstone 
regarding  said  writs  is  true  of  all  civil  proc- 
ess. Cases  to  the  same  general  effect  are  nu- 
merous ;  but  in  view  of  the  fact  that  in  Clark 
V.  Wilson f  14  R.  I.  11,  this  court  held  the 
same  doctrine,  it  is  unnecessary  to  cite  them. 
In  that  case,  Durfee,  Ch.  J.,  said:  "It  is 
perfectly  well  settled  that  an  officer  ordi- 
narily has  no  authority  to  break  an  outer 
door  or  window  of  a  dwelling  house  in  order 
to  enter  it  for  the  purpose  of  executing  a 
civil  writ  or  process." 

But  the  detendant's  contention,  as  we  un- 
derstand it,  is  that,  in  serving  a  writ  of  re- 
plevin, at  any  rate,  the  officer  has  the  right, 
after  demanding  admittance  and  being  re- 
fused, to  break  into  a  dwelling  house  in  or- 
der to  execute  his  precept.  Some  authority 
for  this  distinction  is  to  be  found  in  a  few 
of  the  cases  ciced  by  defendant's  counsel,  but 
it  is  too  vague  and  unsatisfactory  to  be  con- 
trolling. Thus,  in  Keith  v.  Johnson,  1  Dana. 
605,  25  Am.  Oec.  167,  cited  by  defendants,  it 
was  held  that  the  sheriff,  having  an  execu- 
tion under  the  statute  of  that  state  passed 
in  1828,  had  the  rieht  to  make  a  forcible  en- 
try into  the  defendant's  house,  to  levy  it  on 
a  slave  for  which  it  had  issued  on  a  judg- 
ment in  detinet.  An  examination  of  the 
case,  however,  chows  that,  while  the  court 
was  of  th«  opinion  that  such  a  right  existed 
at  common  law,  yet  that  the  decision  was 
based  upon  the  statute.  Wedenot  therefore 
consider  the  case  of  much  value  as  an  au- 
thority for  the  defendants.  Kneas  v.  Fitter, 
2  Serg.  &,  R.  263,  while  it  was  an  action  of 
replevin,  is  not  only  not  an  authority  in 
support  of  the  defendants'  position,  but 
rather  to  the  contrary,  as  there  it  did  not 
appear  how  the  defendants  got  into  the  house 
and  the  court  said  it  could  not  be  presumed 
that  they  broke  the  outer  door.  The  case  of 
Link  V.  Harrington,  23  Mo.  App.  429,  is  very 
blindly  reported,  and  it  is  impossible  to  tell 
whether  the  officer  entered  a  dwelling  house 
or  not,  but  probably  not,  as  no  dwelling 
house  is  mentioned;  and  the  natural  infer- 
ence is  that  the  premises  referred  to,  which 
the  officer  entered  for  the  purpose  of  levying 
a  writ  of  attachment  upon  certain  goods 
therein  belonging  to  a  third  party,  of  which 
premises  it  is  stated  that  he  assumed  exclu- 
sive control  for  twentv-four  hours  or  more, 
consisted  of  some  building  other  than  a 
dwelling  house.  In  Wells,  Replevin,  §  237, 
also  cited  by  defendant,  the  author  says: 
"Authorities  in  modem  times  upon  this 
question  are  ))ieager,  but  it  has  been  held 
that  the  sheriff  had  a  right  to  enter  the  de- 
fendant's house  to  search  for  goods  described 
in  a  writ  of  replevin;"  and,  in  support  of 
this  statement,  he  refers,  among  others,  to 
Semayne'a  Case,  5  Coke,  91;  also,  1  Smith, 
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Lead.  Cas.  p.  213.  That  case  is  not  an  au- 
thority in  support  of  the  proposition  above 
enunciated,  except  to  a  limited  extent,  as 
will  be  presently  shown,  but  is  generally  to 
the  contrary,  and  was  cited  by  Durfee,  Ch. 
J.,  in  support  of  his  0])inion  in  Clark  v.  Wil- 
9on,  14  k.  I.  11.  It  was  held  in  8emayne*8 
f^ase  that,  in  all  cases  where  the  King  is 
party,  the  sherifT  may  break  the  house, 
either  to  arrest  or  do  other  execution  of  the 
King's  process,  if  he  cannot  otherwise  enter, 
and  also  that,  where  the  door  is  open,  the 
sheriff  may  enter  and  do  execution  at  the 
suit  of  a  subject,  and  so  also  may  the  lord, 
and  distrain  for  his  rent  service.  But  it  was 
also  held  that  it  was  not  lawful  for  the 
sheriff,  on  request  made  and  denial,  at  the 
suit  of  a  common  person,  to  break  the  de- 
fendant's house,  sciL  to  execute  any  process 
at  the  suit  of  a  subject.  The  limited  extent 
to  which  the  case  is  an  authority  for  the 
proposition  above  stated  by  Mr.  Wells  is  in 
circumstances  like  the  following,  viz.: 
Where  the  goods  of  A  are  brought  and  con- 
veyed into  the  dwelling  house  of  6  with  his 
knowledge  and  consent,  to  prevent  a  lawful 
execution,  or  to  escape  the  ordinary  process 
of  law,  thifi  amounts  to  fraud  and  covin  on 
the  part  of  B;  and  in  such  case  the  sheriff, 
after  denial  of  admittance  on  request  made, 
inay  break  the  house;  ''for  the  privilege  of 
one's  house/'  said  the  judges,  "extends  only 
to  him  and  his  family  and  to  his  own  proper 
goods,  or  to  those  which  are  lawfully  and 
without  fraud  and  covin  there."  See  cases 
cited  on  page  228  (*188)  of  1  Smith,  Lead. 
Cas.,  in  a  note  to  Semayn^s  Case,  To  the 
same  effect  are  Burdett  v.  Abbott,  14  Eas^ 
157,  and  De  Qraftnreid  ▼.  MitoheU,  3  Mc- 
Ck>rd,  L.  606,  16  Am.  Dec.  648.  The  statute 
of  Westminster  I.  chap.  17,  cited  by  de- 
fendant, even  conceding  it  to  be  in  force  in 
this  state,  is  but  an  aBirmance  of  the  com- 
mon-law doctrine  above  enunciated.  It  de- 
clares, in  effect,  that  the  srheriff  may  break  a 
house  or  castle  to  make  replevin,  when  the 
goods  of  another  which  he  has  distrained 
are  by  him  conveyed  to  his  house  or  castle 
to  prevent  the  owner  to  have  a  replevin  of 
his  goods,  provided  the  sheriff  first  make  de- 
mand for  tne  ;<2ods.  See  also  8  Bacon,  Abr. 
p.  647,  fi  7.  The  other  cases  cited  by  Mr. 
Wells  in  support  of  the  text,  rifir.,  State  v. 
Bmith,  1  N.  H.  346,  and  the  cases  referred  to 
in  a  note  to  M'Gee  v.  Oivan,  4  Blackf.  18, 
go  no  further,  at  the  most,  than  to  sustain 
the  ruling  made  in  Setnayne^s  Ca^e^  eupray 
and  do  not  hold,  generally,  that  an  officer 
mav  break  into  a  dwelling  house  to  serve  a 
writ  of  replevin.  Bogge  v.  Vandyke,  3 
Han*.  (Del.)  288,  is  a  case  where  the  sheriff 
attempted  to  justify  the  breaking  and  en- 
tering the  plaintiff's  house  and  taking  his 
goods,  by  showing  that  he  did  so  in  connec- 
tion with  the  service  of  an  execution  against 
the  plaintiff.  The  court  ruled  that  the  of- 
ficer had  no  right  to  open  an  outer  door,  and 
sustained  the  plaintiff's  action  of  trespass. 
See  also  Haggerty  v.  Wilber,  16  Johns.  287, 8 
Am.  Dec.  321.  We  have  examined  the  other 
cases  which  are  referred  to  in  a  general  way 
by  the  defendants,  viz.,  those  cited  in  2  Am. 
ft  Eng.  Enc.  Law,  2d  cd.  p.  853,  note  1,  but 
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do  not  find  that  they  are  controlling,  or  that 
they  furnish  much  support  for  the  defend- 
ants' claim  in  the  case  at  bar.  Indeed,  most 
•jt  the  cases  are  directly  to  the  contrary.  See, 
for  instance,  Calvert  v./Sftone,  lOB.Mon.  152, 
decided  by  the  same  court  as  was  Keith  v. 
Johnson,  1  Dana,  005,  25  Am.  De^.  167,  and 
nearly  twenty  years  afterwards,  and  State 
V.  Hooker,  17  Vt.  670-G73,  and  People  v. 
Hubbard,  24  Wend.  809,  35  Am.  Dec.  628. 

A  somewhat  careful  investigation  of  the 
authorities  indepeuienlly  of  those  cited  by 
counsel  confirms  us  in  the  opinion  at  which 
we  have  arrived.  Murfree,  Sheriffs,  9  268, 
lays  down  the  i»road  proposition  that  an  offi- 
cer cannot  break  the  outer  doors  of  a  house 
to  execute  a  fi.  fa.  or  any  other  civil  process 
against  the  owner,  and.  if  he  does  so,  he  be- 
comes a  trespasser.  Hitchcock  on  New  Eng- 
land Sheriffs  and  Constables  takes  the  same 
view,  and  cites  with  approval  the  Rhode  Is- 
land case  of  Clark  v.  Wilson,  14  R.  I.  11. 
See  also  Drake,  Attachm.  9  200 ;  Cobbey,  Re- 
plevin, 9  647.  In  Prettyman  v.  Dean,  2 
Harr.  (Del.)  404,  which  was  an  ordinary 
case  of  replevin,  Clayton,  Ch.  J.,  in  deliver- 
ing the  opinion  of  the  court,  said:  ''The 
sheriff  has  a  right  to  enter  a  house  peacea- 
bly, where  he  finds  the  house  open,  for  the 
purpose  of  executing  a  replevin.  Being  in, 
he  has  the  right  to  execute  his  writ.  If  prop- 
erty be  concealed,  he  has  the  right  to  break 
open  inner  doors,  and  generally  to  use  such 
force  as  is  necessary  to  enable  him  to  obey 
the  command  of  his  writ."  The  late  case  of 
State  V.  Beckner,  132  Ind.  371,  is  clearly  in 

Soint.  There  the  officer  was  sued  on  his  of- 
cial  bond,  and  the  question  which  arose  was 
whether  he  had  the  right  to  forcibly  enter 
the  dwelling  house  of  the  relator  to  serve  a 
writ  of  replevin.  The  court  decided  that 
the  writ  was  but  a  civil  process,  and  did  not 
authorize  him  to  force  the  outer  door  of  a 
dwelling  house.  Whether  there  is  any  suffi- 
cient reason,  on  principle,  for  making  the 
distinction  referred  to  in  the  books,  between 
an  ordinary  case  of  replevin  and  a  case  where 
the  goods  and  chattels  sought  to  be  obtained 
have  been  distrained  or  are  fraudulently  con- 
cealed by  the  defendant  in  his  house,  may  be 
open  to  doubt.  Sse  2  Freeman,  Executions, 
2d  ed.  p.  817,  9  ^^^fi.  But  conceding  that  in 
such  circumstances  an  officer  would  be  war- 
ranted in  breaking  into  a  dwelling  house  to 
make  service  of  such  v/rit,  or-of  a  writ  of  fi. 
fa.  against  a  stranger  whose  goods  are 
wrongfully  withheld  from  the  officer  in  the 
house,  yet,  as  the  oHses  at  bar  do  not  fall 
within  either  of  those  classes,  the  fact  that 
the  law  may  be  as  intimated  by  Mr.  Free- 
man, and  also  in  Douglass  v.  State,  6  Yerg. 
529 ;  8  Bacon,  Abr.  p.  647  ;  Burton  v.  Wilkin- 
son, 18  Vt.  189.  46  Am.  Dec.  145,  and  other 
cases  hereinbefore  cited, — cannot  control  our 
decision.  The  case  out  of  which  the  present 
suits  arise  was  a  simple  and  ordinary  case 
of  replevin;  nnd  we  are  very  clearly  of  the 
opinion  that  the  defendants  committed  a 
trespass  when  they  broke  and  entered  the 
plaintiff's  house  to'make  service  of  said  writ. 
Petition  for  vew  fiial  denied,  and  cases 
remitted  to  the  common  pleas  division,  with 
direction  to  enter  judgment  on  the  verdicts. 
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1*  Tbe  pre«niitptloB  !■  tiimt  m  t«leflrrAiit 
properly  Addressed  and  deposited  In  the 
telegraph  office,  with  charges  prepaid,  reached 
Its  destination  and  was  dellyered  in  accord- 
ance with  the  obligation  which  the  law  im- 
poses upon  telegraph  companies. 

Note. — Admiaaibility  of  telegram  on  ftehalf  of 
person  receiving  it  in  reply  to  another. 

While  the  authorities  on  this  subject,  though 
scarce,  have  taken  both  sides  of  the  question, 
and  seem  to  have  been  about  equally  balanced, 
the  principal  case,  together  with  a  late  Delaware 
case,  set  forth  below,  may  be  deemed  to  have  es- 
tablished a  preponderance  of  authority  in  favor 
of  the  rule  therein  adopted. 

Thus,  a  telegram  purporting  to  have  been  re- 
ceived by  a  tenant  from  his  landlord  will  be  pre- 
sumed to  correspond  with  the  copy  sent,  and 
where  on  Its  face  as  delivered  it  shows  that  it 
was  in  response  to  a  letter  from  the  landlord's 
attorney  to  the  tenant  asking  for  terms.  It  is 
prima  facie  admissible  in  evidence  in  an  action 
for  rent  without  the  production  of  the  original. 
Thorp  V.  Philbin,  18  N.  Y.  S.  R.  1005. 

And  a  telegram  purporting  to  be  a  reply  to 
one  sent  to  a  steamboat,  which  was  delivered 
to  her  officers,  is  admissible  in  evidence  In  an 
action  for  breach  of  a  contract  of  which  the 
telegram  constituted  a  part,  without  express 
proof  that  it  was  signed  by  the  master  or  with 
his  consent,  where  the  answer  was  delivered  in 
the  same  telegraph  office  from  which  the  first 
telegram  was  delivered  to  the  officers  of  the 
steamboat.  Taylor  v.  The  Robert  Campbell,  20 
Mo.  254. 

So,  telegrams  which  are  germane  to  the  sub- 
ject to  which  other  telegrams  relate,  the  con- 
tents of  which  are  clearly  relevant  as  a  connect- 
ing part  of  the  correspondence,  may  be  proved 
by  secondary  evidence  after  evidence  is  given  ex- 
cusing the  production  of  the  originals,  where 
no  exception  Is  taken  to  the  admission  in  evi- 
dence of  the  other  telegrams.  Oregon  S.  S.  Co. 
V.  Otis.  14  Abb.  N.  C.  388,  Affirmed  in  100  N.  Y. 
440,  53  Am.  Rep.  221. 

And  a  telegram  accepting  a  bid  made  by  let- 
ter is  admissible  in  evidence  In  an  action  for 
breach  of  the  contract  thus  made,  after  notice 
to  produce  the  letter  had  been  given  and  evl- 
dcyoce  was  educed  that  the  telegram  and  letter 
were  connected  with  the  contract,  and  that  the 
plaintiff  had  no  copy,  though  the  defendant 
stated  in  answer  to  the  notice  to  produce  that 
he  had  no  such  letter.  Rogers  v.  Fenlmore 
(Del.  Super.  Ct.)  41  Atl.  886. 

And  proof  that  a  telegram  was  sent  to  a  par- 
ty asking  at  what  price  he  would  sell  100,000 
Mexican  dollars,  and  that  an  answer  was  re- 
ceived that  he  would  deliver  50.000  at  a  desig- 
nated price,  and  that  a  letter  repeating  the  tele- 
gram was  sent  at  the  same  date.  Is  cufficient 
In  an  action  for  breach  of  contract  for  failure 
to  furnish  such  dollars  to  take  the  case  out  of 
the  statute  of  frauds.  Trevor  v.  Wood,  36  N.  Y. 
807.  93  Am.  Dec.  511. 

So,  a  telegram  accepting  a  bid  made  by  letter 
will  not  be  stricken  from  the  record  In  an  ac- 
tion for  breach  of  the  contract  constituted  by 
the  letter  and  telegram  because  It  was  addressed 
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2.  A  telearrAm  received  from  a  tele- 
arrAph  operAtor,  which  purports  to  be  in 
reply  to  one  which  the  recipient  had  previous- 
ly deposited  with  the  operator,  with  charges 
prepaid  and  properly  addressed,  is  admissi- 
ble in  evidence  against  the  person  by  whom  it 
purports  to  have  been  sent,  without  any  proof 
that  he  actually  executed  or  authorized  such 
despatch,  or  that  it  was  ever  transmitted. 

3.  A  contrACt  made  by  telearrAmii  is  a 
contract  in  writing,  for  which  a  consideration 
Is  presumed  under  Comp.  Laws,  |  8538. 

to  J.  W.  F.  it  Co.  when  there  was  no  such  firm 
or  party  at  the  place  to  which  it  was  sent,  and 
It  was  delivered  to  J.  W.  P.,  Jr.,  the  defend- 
ant, according  to  instructions.  Rogers  v.  Fenl- 
more (Del.  Super.  Ct.)  41  Atl.  886. 

And  in  Prosser  v.  Henderson,  20  U.  C.  Q.  B. 
438,  It  was  held  In  an  action  for  rent  that  a 
telegram  to  the  owner  of  the  premises  offering 
to  pay  a  certain  price,  and  an  answer  thereto 
by  telegraph  that  the  person  making  the  offer 
might  have  the  property  for  a  designated  time 
on  the  terms  suggested,  constitutes  a  perfect 
demise  commencing  at  the  time  of  the  acceptance 
of  the  offer,  and  there  was  nothing  In  the  case 
to  show  that  any  proof  of  the  authenticity  of 
the  answer  was  made  aside  from  the  fact  that 
it  was  an  answer  to  the  telegram  sent. 

Upon  the  other  hand,  it  has  been  held  that 
the  usual  course  in  establishing  a  contract  made 
or  closed  by  telegraph  is  to  show  the  delivery  of 
the  original  message  of  the  parties  sought  to  be 
charged  at  the  office  where  it  was  to  be  trans- 
mitted, and  that  its  authenticity  must  be  es- 
tablished either  by  proof  of  handwriting  or  by 
other  proof  establishing  its  genuineness,  and 
that  evidence  that  a  message  was  sent,  and  an- 
other purporting  to  be  In  answer  to  it  was  re- 
ceived, Is  Insufficient  where  the  proof  wholly 
falls  to  show  that  it  was  sent  by  the  person 
sought  to  be  bound,  or  by  his  authority  or  direc- 
tion. Smith  V.  Easton,  54  Md.  138.  39  Am.  Rep. 
355. 

So,  where  a  contract  is  sought  to  be  made 
out  and  proved  through  telegrams,  the  mes- 
sages signed  by  the  parties  must  be  produced; 
the  transcripts  taken  from  the  wire  are  not 
sufficient.  And  the  production  of  transcripts 
of  telegrams  delivered  to  the  parties  addressed, 
by  which  one  of  them  offered  to  give  the  other 
a  certain  price  for  rye  and  the  other  accepted 
his  offer,  does  not  establish  a  contract  where  the 
original  messages  signed  by  the  parties  ar«  not 
produced.  Kinghorne  v.  Montreal  Teleg.  Co.  18 
U.  C.  Q.  B.  60. 

And  what  purports  to  be  a  reply  to  a  tele- 
gram Is  not  evidence  In  a  criminal  case,  against 
the  person  by  whom  It  purports  to  be  sent,  where 
there  Is  no  evidence  that  he  sent  It.  Chester  v. 
State,  23  Tex.  App.  577. 

And  what  purports  to  be  a  telegraphic  answer 
coming  from  one  to  whom  a  telegram  was  sent 
Is  inadmissible  In  evidence  to  establish  the  fact 
that  he  was  at  the  place  where  the  telegram 
was  sent  and  from  which  the  answer  appeared 
to  come  at  the  time.  Howley  v.  Whipple,  48 
N.  H.  487. 

In  the  above  case,  however,  there  was  a 
dictum  to  the  effect  that  where  a  man  sends  a 
proposition  to  another  by  telegraph,  and  gets  a 
reply  accepting  It,  the  original  message,  so  far 
as  binding  the  acceptor  Is  concerned.  Is  the  copy 
delivered  to  him,  and  is  admissible  in  evidence 
as  such.  F.  H.  B. 
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-4.  Evidence  that  fArnnern  firho  pnr- 
eluwed    tv^lne    -were    troubled    by    Its 

breaking  Is  admissible  on  behalf  of  the  dealer, 
as  against  the  party  from  whom  he  bought 
It,  in  order  to  show  the  worthlessness  of  the 
twine,  where  there  Is  no  claim  made  for  in- 
jury to  the  farmers. 

S.  Tbe  faet  tUmt  m  dealer  baa  been  ful- 
ly pAld  for  an  article  which  he  sold  will  not 
preclude  a  recovery  by  him  from  the  party 
from  whom  he  bought  It,  on  breach  of  war- 
ranty, to  the  full  extent  of  defects  existing 
in  it 

^^  EnterlBflT  »epArAte  Jvdffmenta  in  fav- 
or of  principal  and  sureties,  who  separately 
answered,  and  in  whose  favor  separate  ver- 
dicts were  rendered,  is  not  Improper,  when  it 
does  not  injure  the  plaintiff. 

(April  13,  1899.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  County  Court  for  Minnehaha  Coun- 
ty in  favor  of  defendant  in  an  action  to  re- 
cover the  amount  of  a  promissory  note  given 
for  the  purchase  price  of  binding  twine  in  de- 
fense of  which  defendant  set  up  breach  of 
'Warranty  of  the  twine.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Roobf ord  A  MoMabon,  for  ap- 
f>eI1ant : 

When  a  party  takes  the  initiative,  and,  for 
4he  purpose  of  contracting  by  telegraph,  de- 
livers a  prepaid  message,  containing  nis  of- 
fer, to  the  telegraph  company,  a  telegraphic 
acceptance  shortly  thereafter  received,  pur- 
porting to  be  signed  by  his  addressee,  is  not 
admissible  to  bind  the  latter  without  further 
proof  of  its  authenticity. 

Thompson,  Electricity,  §§  498,  502;  Gray, 
Commimication  by  Telegraph,  242 ;  Smith  v. 
Boston,  54  Md.  138,  39  Am.  Rep.  355;  How- 
ley  ▼.  Whipple,  48  N.  H.  487;  Burt  v.  Wi- 
nona d  8t.  P.  R.  Co.  31  Minn.  472 ;  Bradner, 
Ev.  135,  136;  25  Am.  &  Eng.  Enc.  Law,  pp. 
«76,  883;  State  v.  Oritzner,  134  Mo.  512; 
Dremel  v.  True,  36  U.  S.  App.  611,  74  Fed. 
Hep.  12,  20  C.  C.  A.  266 ;  Whilden  v.  Mer- 
chants' d  P.  "Sat.  Bank,  64  Ala.  1,  38  Am. 
Hep.  1. 

The  circumstance  which  permits  the  intro- 
duction of  secondary  evidence  in  no  case  ex- 
cuses the  proof  of  all  the  facts,  the  same  as 
are  required  in  case  primary  evidence  is  ob- 
tainable. 

Neither  does  the  fact  that  primary  evi- 
•dence  is  not  obtainable  change  the  onus  pro- 
bandi. 

Meagley  v.  Hoyt,  36  N.  Y.  S.  R.  27;  Brad- 
ner, Ev.  135. 

Where  a  party  takes  the  initiative  for  con- 
tracting by  telegraph,  the  telegraph  company 
is,  throughout  the  .  whole  transaction,  his 
agent,  as  much  so  as  would  have  been  any 
other  individual  he  might  employ. 

Wilson  V.  Minneapolis  d  N.  W.  R.  Co.  31 
Minn.  481;  Anheuser-Busch  Brewing  Asso. 
V.  Hutmacher,  127  111.  G62,  4  L.  R.  A.  575; 
Saveland  v.  Green,  40  Wis.  431 ;  Morgan  v. 
People,  59  111.  58;  25  Am.  &  Eng.  Enc.  Law, 
p.  879. 

When  a  party  has  entered  into  an  absolute, 
irrevocable  contract  in  writing  for  the  pur- 
chase of  personal  property  without  warranty, 
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a  subsequent  promise  of  wananty  made  to 
him,  without  further  consideration,  is  not 
valid  and  binding. 

White  V.  Oakes,  88  Me.  367,  32  L.  R.  A. 
592 ;  Sherman  v.  Billings,  90  Hun,  544 ;  Sum- 
mers V.  Vaughan,  35  Ind.  3*Z3,  9  Am.  Rep. 
741 ;  Bloss  V.  Kittridge,  5  Vt.  28. 

When  a  dealer  purchases  personal  proper- 
ty, such  as  binding  twine,  of  a  warranted 
quality,  and  in  turn  sells  the  same  without 
warranty  to  farmers  for  use,  he,  in  case  of 
a  breach  of  the  warranty,  is  not  entitled  to 
show,  as  a  measure  of  his  damage,  the  loss 
of  time  and  loss  of  crop  suffered  by  these 
farmers. 

A  witness,  called  to  tell  tne  market  value 
of  an  article,  must  state  the  market  value 
generally,  and  not  its  value  for  a  special  pur- 
pose. 

D.  M.  Osborne  d  Co.  v.  Carpenter,  37  Minn. 
331 ;  Osborne  v.  Marks,  33  Minn.  56. 

Where  a  dealer  purchases  a  car  load  d 
personal  property,  such  as  binding  twine  of 
a  warranted  quality,  which  he  in  turn  sells 
or  retails  in  small  quantities  to  divers  per- 
sons, the  jury  is  not  entitled  to  presume  that 
all  the  twine  is  defective  upon  his  showing 
that  a  small  part  of  it,  so  retailed,  does  not 
comply  with  the  warranty. 

J.  I.  Case  Plow  Works  v.  Niles  d  S.  Co.  90 
Wis.  590;  Meagley  v.  Hoyt,  30  N.  Y.  S.  R.  27. 

Messrs.  Davia,  I<yon»  St  Gates  and  A. 
B.  Kittredsef  f^^r  respondents: 

It  appearing  that  F.  R.  Wright  sent  the 
plaintiff  the  first  telegram  and  prepaid  the 
charges  thereon,  the  presumption  is  that  it 
reached  its  destination  and  was  delivered  to 
the  party  to  whom  it  was  addressed. 

Oregon  S.  S.  Co.  v.  Otis,  100  N.  Y.  447,  53 
Am.  Rep.  221 ;  Eppinger  v.  Scott,  112  Cal. 
369;  2  Am.  &  Eng.  Enc.  Law,  p.  881. 

If  a  party  addresses  a  letter  to  another  at 
his  place  of  residence,  and  receives  by  mail 
an  answer  purporting  to  come  from  the  per- 
son so  addressed,  the  fact  that  such  an  an- 
swer was  so  received  makes  a  prima  facie 
case  in  favor  of  the  genuineness  of  the  an- 
swer. 

Armstrong  v.  Advance  Thresher  Co.  6  S.  D. 
12;  1  Wharton,  Ev.  §  1328;  Connecticut  v. 
Bradish,  14  Mass.  296;  Chaffee  v.  Taylor,  3 
Allen,  598. 

The  ordinary  rule  that  the  burden  of  proof 
is  upon  him  who  has  peculiar  knowledge 
should  prevail. 

Stephen,  Digest  of  Ev.  art.  98;  Harris  v. 
White,  81  N.  Y.  532;  1  Wharton,  Ev.  S 
367;  Reynolds,  Ev.  §  75. 

Wright's  employment  of  the  telegraph 
company  ceased  when  his  despatch  was  de- 
livered. He  did  not  require  the  company  to 
go  and  get  an  answer,  nor  did  he  pay  for  that 
service. 

Durkee  v.  Vermont  C.  R.  Co.  29  Vt.  127; 
Saveland  v.  Oreen,  40  Wis.  431. 

The  reply  message  delivered  to  F.  R. 
Wright  at  Rowena  was  sufficiently  authen- 
ticated. That  message  so  delivered  to 
Wright  was  the  original  and  was  primary 
evidence,  and  the  preliminary  step  taken 
for  the  introduction  of  secondary  evidence 
was  unnecessary. 

Ibid.;  Anheuser-Busch  Brewing  Asso.  ▼. 
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Eutmaoher,  127  111.  662,  4  L.  H.  A.  576; 
Perry  v.  Oerman-American  Bank^  63  Neb. 
89 ;  State  v.  Swwtelle,  66  N.  H.  488. 

The  contract  of  guaranty  being  made  by 
telegraphic  messages  was  in  writing  and  im- 
ported a  consideration,  and  the  burden  of 
showing  want  of  consideration  was  with  the 
party  seeking  to  invalidate  it. 

Trevor  v.  Wood,  36  N.  Y.  307,  93  Am.  Dec. 
511;  Gomp.  Laws,  §  3538,  subsecs.  2,  3; 
Corhett  v.  Clough,  8  S.  D.  176. 

No  want  of  consideration  was  shown.     It 
was  not  necessary    that    the    consideration 
should  be  specified  in  writing. 
3  Am.  &  Enff.  Enc.  Law,  p.  831. 

The  fact  that  Wright  sold  some  of  this 
twine  to  purchasers  without  warranty,  and 
received  pay  for  it,  does  not  impair  his  right 
to  recover  to  the  full  extent  of  the  defects  in 
the  twine  without  deducting  anything  on  ac- 
count of  sums  he  may  have  received  from 
parties  to  whom  he  sold  portions  of  it. 

Muller  V.  Eno,  14  N.  Y.  697 ;  Wheelock  v. 
Berkeley,  138  111.  153. 

The  taking  of  separate  judgments  against 
parties  who  were  jointly  liable  was  an  ir- 
regularity only,  and,  as  it  worked  no  injury, 
it  was  not  reversible  error. 

Jttdd  Linseed  d  Sperm  Oil  Co.  v.  Huhhellf 
76  N.  Y.  643 ;  Decker  v.  THlling,  24  Wis.  616. 

Fuller,  J.,  delivered  the  opinion  of  the 
court: 

A  breach  of  warranty  as  to  the  quality  of 
certain  binding  twine,  purchased  by  the  de- 
fendant F.  R.  Wright,  from  the  plaintiff,  i«as 
the  only  defense  relied  upon  in  this  action  to 
recover  the  amount  of  a  promisflory  note 
given  in  settlement  therefor,  and  this  appeal 
taken  by  plaintiff  from  judgments  in  favor 
of  defendants  presents  some  questions  per- 
taining to  the  law  of  evidence  which,  on  ac- 
count of  their  importance,  require  most  care- 
ful consideration. 

It  appeared  at  the  trial  that  respondent  F. 

E.  Wright,  a  resident  of  Rowena,  South  Da- 
kota, gave  to  appellant  of  143-5  Monadnock 
Block,  Chicago,  Illinois,  an  order  for  16,000 
pounds  of  binding  twine,  and  soon  afterward 
sent  from  Sioux  Falls  a  telegram  of  which 
the  following  is  a  copy: 

June  29th,  1895. 
To  Western  Twine  Company,  Chicago,  111. 
Do  not  ship  twine  unless  guaranteed;  an- 
swer at  Rowena. 

F.  R.  Wright 

As  a  part  of  the  transaction,  the  follow- 
ing was  offered  and  received  in  evidence: 

Chicago,  June  29th,  1896. 

F.  R.  Wright,  Rowena. 

Twine  guarantedid  work  as  well  as  any 
other  under  same  conditions. 

Western  Twine  Company. 

Althougli  the  possession  of  the  message  as 
written  by  appellant  was  denied  on  notice  to 
produce,  and  it  was  shown  that  the  sender  of 
the  former  message  received  this  promptly 
from  the  telegraph  operator  at  Rowena,  and 
"that  all  telegrams  either  received  or  sent 
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at  or  from  Sioux  Falls  or  Chicago,  more 
than  six  months  prior  to  the  date  of  the 
trial,  had  been  destroyed"  in  compliance 
with  a  rule  of  the  Western  Union  Telegraph 
Company,  appellant's  objection  was  that  the 
same  is  "incompetent,  immaterial,  and  irrele- 
vant, no  foundation  laid  for  the  introduction 
of  such  evidence,  the  plaintiff  not  being  con- 
nected therewith,  or  shown  to  have  executed 
or  authorized  any  such  despatch,  and  no 
proof  of  such  despatch  ever  having  been 
transmitted  from  Chicago,  or  ever  received 
at  Rowena,  S.  D.     Hearsay  in  its  nature." 

When  the  message  addressed  to  appellant 
was  deposited  in  the  office  with  the  operator 
at  Sioux  Falls,  all  charges  for  transmission 
being  prepaid,  every  inference  that  follows 
the  posting  of  a  letter  with  similar  correct- 
ness to  be  sent  by  United  States  mail  at- 
tached, and,  in  the  absence  of  anything  to 
the  contrary,  the  presumption  is *^  that  the 
same  reached  its  destination  and  was  deliv- 
ered in  accordance  with  the  obligation  which 
the  law  imposes  upon  telegraph  companies. 
Perry  v.  German- Americaxi  Bank,  63  Neb. 
89;  Com,  v.  Jeffries,  7  Allen,  648,  83  Am. 
Dec.  712;  2  Wharton,  Ev.  H  1323;  Oroswell, 
Electricity,  H  674. 

In  Oregon  8,  8,  Co.  v.  Otis,  100  N.  Y.  446, 
53  Am.  Rep.  221,  the  court  says:  'There 
is  thus  impressed  upon  the  telegraph  serv- 
ice something  of  a  public  character,  and 
thrown  around  it  the  guard  and 'the  obliga- 
tions of  the  public  law,  and  it  seems  to  us 
reasonable  to  assimilate  the  rules  of  evidenc.> 
founded  upon  transmission  bv  mail  to  tlmt 
of  transmission  by  telegraph .'' 

As  a  rule,  to  which  an  exception  is  very 
rare,  all  letters  and  all  telegrams  with  equal 
certainty  reach  their  destination,  and,  the 
reasonable  intendments  with  reference  to  each 
being  identical,  the  same  legal  presumption 
may  well  be  entertained  as  to  both. 

If  the  telegram  which  purports  to  come 
from  appellant  be  considered  as  a  copy,  the 
original  of  which  has  been  destroyed,  its  ad- 
mission was  authorized  under  the  elementary 
Erinciple  that  after  the  proper  foundation 
as  been  laid  resort  may  be  nad  always  to 
secondary  evidence  as  tne  best  within  the 
power  of  the  party  to  produce. 

Unquestioned  as  it  is,  the  presumption 
that  the  first  message  was  transmitted  to 
and  received  by  appellant  stands  as  ample 
proof  of  that  fact,  and  if  the  purported  re- 
ply was  not  sent  by  someone  having  author- 
ity to  enter  into  a  contract  on  its  behalf, 
the  matter  was  peculiarly  within  its  knowl- 
edge, and  might  easily  have  been  shown. 

Unless  forgery  by  someone  or  fraud  upon 
the  part  of  the  telegraph  company  is  to  be 
presumed,  the  delivery  of  the  message  to  re- 
spondent at  Rowena  by  its  operator  is  a 
proper  circumstance  tending  strongly  to 
show  that  on  the  very  day  respondent  F.  R. 
Wright  sent  his  message  to  Chicago,  appel- 
lant placed  its  reply  thereto  in  transit  over 
the  wires.  Scott  &  Jarnagip,  Telegraphs,  H 
380. 

Were  a  doctrine  to  prevail  contrary  to  that 
which  applies  to  a  letter  in  the  hands  of  its 
recipient,  and  which  purports  to  be  an  an- 
swer to  one  he  has  written,  and  which  was 
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received  by  the  party  addressed,  an  agency 
by  which  the  most  important  of  human  af- 
fairs are  constantly  transacted  would  be 
seriously  impaired,  and  a  distinction  would 
be  made  to  exist  without  a  material  differ- 
ence. 

This  court  has  held  that  "a  letter  received 
by  due  course  of  mail  from  a  party  in  reply 
to  a  letter  addressed  to  such  party  is  pre- 
sumptively genuine,  and  admissible  in  evi- 
dence without  further  proof  of  the  identity 
of  the  party  purporting  to  write  the  reply." 
Armstrong  v.  Advance  Thresher  Co,  5  S.  D. 
12 

In  a  case  relied  upon  by  appellant,  the 
proper  foundation  for  the  introduction  of  sec- 
ondary evidence  not  being  laid,  a  telegram 
received  in  reply  purporting  to  be  from  a 
person  apparently  at  a  distant  place  was  re- 
jected as  evidence  of  such  fact  on  the  ground 
that  it  was  not  original;  and  in  passing 
upon  the  point  the  court  says:  "Telegraphic 
messages  are  instruments  of  evidence  for  va- 
rious purposes,  and  are  governed  by  the 
same  general  rules  which  are  applied  to 
other  writings.  If  there  be  any  difference, 
it  results  from  the  fact  that  messages  are 
first  written  by  the  sender,  and  are  asain 
written  by  the  operator  at  the  other  end  of 
the  line,  thus  causing  the  inquiry  as  to  which 
is  the  original.  The  original  message,  what- 
ever it  may  be,  must  be  produced,  it  being 
the  best  evidence;  and  in  case  of  its  loss,  or 
of  inability  to  produce  it  from  any  other 
cause,  the  next  best  evidence  the  nature  of 
the  case  will  admit  of  must  be  furnished. 
If  there  was  a  copy  of  ^he  message  existing 
it  should  be  produced,  if  not,  then  the  con- 
tents of  the  message  should  be  shown  by 
parol  testimony."  Hovoley  v.  Whipple,  48 
N.  H.  487. 

There  being  in  this  instance  sufficient  pre- 
liminary proof  as  a  foundation  for  the  in- 
troduction of  a  copy,  we  treat  the  telegram 
under  consideration  as  such  without  oeter- 
mininff  whether  it  is  the  original  as  main- 
tained by  counsel  for  respondent.  In  our 
opinion  all  that  took  place  between  the  par- 
ties pertaining  to  the  warranty  relied  upon 
was  shown  by  the  best  evidence  that  could 
under  the  circumstances  be  obtained,  and  we 
decline  to  follow  courts  that  seem  to  take 
a  different  view. 

No  testimony  being  offered  upon  the  point, 
it  is  urged  by  counsel  for  appellant  that  it 
was  incumbent  upon  respondent  to  show  a 
consideration  for  the  alleged  warranty,  but 
as  the  telegrams  constitute  a  contract  in 
writing,  which  is  presumptive  evidence  of  a 
consideration,  the  burden  was  upon  the  party 
seeking  to  avoid  it.     Comp.  Laws,  S  3538. 

The  settled  rule  is  that  contracts  required 
to  be  in  writing  may  be  made  by  telegram. 
Hatcley  v.  Whipple,  48  N.  H.  487 ;  Trevor  v. 
Wood,  36  N.  Y.  307,  93  Am.  Dec.  611;  State 
V.  Holmes,  56  Iowa,  588,  41  Am.  Rep.  121. 

Another  position  taken  b^  appellant  is 
that  there  is  nothing  to  indicate  that  the 
twine  was  warranted  to  consumers,  and  con- 
seq[uently  it  was  error  to  allow  a  farmer  who 
hiMjpurchased  some  of  it  from  respondent  F. 
K.  Wright,  ana  had  paid  for  same,  to  testify 
to  the  effect  that  he  was  delayed  in  the  har- 
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vest  by  having  to  stop  the  machine  frequent- 
ly on  account  of  the  breaking  of  twine,  that 
^rain  enough  shelled  out  to  seed  the  ground 
because  so  many  of  the  bundles  had  to  be  re- 
bound by  hand,  and  that  the  twine  was  ab- 
solutely worthless.  It  clearly  appears  from 
the  undisputed  testimony  of  numerous  wit- 
nesses who  had  tried  the  twine  that  it  was 
of  poor  quality,  varying  from  much  too  large 
in  size  to  five  or  six  strands,  causing  it  to 
break  frequently,  and  making  it  impossible 
to  adjust  the  tension  so  that  more  than  three 
fourths  of  the  grain  could  be  bound,  and  re- 
quiring frequent  stops  for  the  purpose  of 
pulling  snarled  twine  out  of  the  machine  and 
re-threading  the  needle. 

For  the  purpose  of  proving  that  the  note 
in  suit  was  without  consideration  every  wit- 
ness sworn  at  the  trial  stated  that  the  twine 
in  settlement  for  which  it  was  given  was  of 
no  value,  and,  there  being  no  claim  for  in- 
jury to  farmers,  the  foregoing  was  admitted 
to  properly  show  their  source  of  knowledge, 
and  the  means  by  which  their  final  conclusion 
was  reached.  Nor  does  the  fact  that  the 
twine  purchased  by  the  witness  was  fully 
paid  for  preclude  a  recovery  to  the  full  ex- 
tent of  tne  defects  without  regard  to  the 
amount  received  from  persons  to  whom  sales 
had  been  made.  In  cases  like  the  present 
the  actual  difference  between  the  real  value 
of  the  property  and  what  it  would  have 
been  worth  had  it  corresponded  with  the 
warranty  is  the  proper  amount  to  be  recov- 
ered, although  a  part  of  it  has  been  sold  for 
cash,  and  no  claim  has  been  made  by  any  of 
the  purchasers  on  account  of  defects.  Mul- 
ler  V.  Eno,  14  N.  Y.  697 ;  Wheolook  v.  Berke- 
ley, 138  111.  153. 

The  difference  between  what  the  property 
would  have  been  worth  if  as  warranted,  and 
its  actual  value  at  the  time  to  which  the  war- 
ranty refers,  is  the  true  measure  of  damages. 
Comp.  Laws,  S  4593. 

While  it  does  not  affirmatively  appear  that 
all  the  twine  was  disposed  of  a  quantitv  had 
been  purchased  by  each  of  a  large  number  of 
experien^  farmers,  all  of  whom  testified 
that  they  had  tried  to  use  the  same,  which 
proved  to  be  of  no  practical  value,  and  the 
finding  of  the  jury  to  that  effect  is  abund- 
antly sustained  by  the  uncontroverted  evi- 
dence. 

The  record  discloses  that  K.  R.  Wright  is 
the  principal  maker  of  the  note,  and  that  the 
two  other  respondents  signed  as  sureties. 
The  principal  and  sureties  answered  sepa- 
rately, and  at  the  conclusion  of  the  trial,  two 
general  verdicts  against  appellant,  one  in 
favor  of  F.  R.  Wright,  and  one  in  favor  of 
the  sureties,  were  returned  into  court,  and 
separate  judgments  were  accordingly  en- 
tered. Of  this  appellant  complains  although 
no  injury  thereby  is  intimated.  Since  re- 
spondents might  have  been  sued  severally 
the  practice  adopted  by  the  court  is  allow- 
able. Bank  of  Commerce  v.  Smith,  57  Minn. 
374;  11  Enc.  PI.  &  Pr.  p.  857,  and  cases  there 
collated. 

Moreover,  "the  court  shall,  in  every  stage 
of  action,  disregard  any  error  or  defect  in 
the  pleadings  or  proceedings,  which  shall  not 
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afTecfc  the  substantial  rights  of  the  adverse 
party;  and  no  judgment  shall  be  reversed  or 
affected  by  reason  of  such  error  or  defect." 
Comp.  Laws,  §  4941. 

Considered  as  an  irregularity  it  must  be 


disregarded  because  appellant  is  not  injured. 
Decker  v.  Trilling,  24  Wis.  610. 

Far  the  reasons  given  in  the  foregoing 
opinion,  the  judgments  appealed  from  are 
affirmed. 


TENNESSEE     SUPREME     COURT. 


CONNECTICUT   MUTUAL  LIFE    INSUR- 
ANCE COMPANY 

V, 

Linda  Y.  SPRATLEY,  Appt. 

(99  Tenn.  822.) 

!•  A  statute  antborlslnic  servlee  of 
procemi  on  an  aarent  of  a  f orelflrn  cor- 
poration, "no  matter  what  character  of 
agent  such  person  may  be,"  if  the  corporation 
has  any  transaction  with  any  person  or  con- 
cerning any  property  in  the  state  through  any 
agency  whatever  within  the  state,  is  not  un- 
constitutional as  authorizing  Judgment  with- 
out due  process  of  law, — at  least  when  the 
service  is  on  an  agent  who  may  be  reasonably 
presumed  to  give  notice  thereof  to  the  cor- 
poration. 

2.  An  airent  of  a  foreign  life  Iniinrance 
company  iFvlio  conies  into  tlie  state  to 
examine  the  conditions  under  which  a  death 
occurred,  and  who  snbmits  a  proposition  to 
compromise  the  claim,  is  an  agent  on  whom 
service  of  process  may  be  made,  under  Shan- 
non's New  Code,  ||  4548-6. 

8.  Tlie  existence  of  a  poorer  of  attor- 
ney' by  which  a  foreign  Insurance  company 
authorized  service  of  process  to  be  made  on 
the  secretary  of  state  does  not  preclude  serv- 
ice on  an  agent  as  authorized  by  the  act  of 
1887. 

4.  A  forelflrn  company  execntlna:  a 
poifver  of  attorney  to  tlie  secretary  of 
state,  in  accordance  with  the  act  of  1875, 
authorizing  him  to  accept  service  of  process, 
does  not  thereby  malce  a  contract  with  the 
state  which  precludes  the  state  from  authoriz- 
ing service  to  be  made  on  agents  of  ^e  com- 
pany. 

(September  20,  1897.) 

APPEAL  by  defendant  from  a  decree  of 
the  Chancery  Court  for  Shelby  County 
in  favor  of  plaintiff  in  a  suit  brought  to  en- 
join defendant  from  enforcing  a  judgment 
which  had  been  recovered  upon  certain  poli- 
cies of  life  insurance.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Tnrley  A  Wright  for  appel- 
lant. 

Messrs.  Estes  A  Fentress,  for  complain- 
ant: 

The  act  of  1887,  under  which  the  service 
of  process  in  the  circuit-court  case  was  made, 
does  not  embrace  this  case,  in  which  the  in- 
surance company  had  legally  entered  and 
done  business  in  the  state  and  had  filed  its 
power  of  attorney  appointing  the  secretary 
of  state  its  agent  to  accept  service  of  process. 


Fithian  v.  Ifew  York  d  E.  R.  Co.  31  Pa. 
114. 

Both  the  history  and  the  intensive  lan- 
guage of  the  act  of  1887  clearly  show  that  iU 
provisions  were  not  intended  to  cover  cases 
like  this,  but  to  catch  a  class  who  were  de- 
frauding the  state. 

Cumberland  Teleph,  d  Teleg.  Co.  v.  Tur- 
ner, 88  Tenn.  268. 

If  the  act  approved  March  29,  1887,  is 
held  to  embrace  this  case,  the  act  as  well  as 
the  process  prescribed  thereby  and  its  serv- 
ice are  not  "due  process  of  law"  within  the 
meaning  of  art.  5  of  the  Amendments  to  the 
Constitution  of  the  United  States  and  of  the 
14th  Amendment  of  said  Constitution. 

The  kind  of  representative  and  the  scope 
of  an  agent's  authority  that  will  legally  au- 
thorize the  service  of  process  upon  one  as 
the  alter  ego  of  adefendant  in  a  suit  are  well 
settled,  and  it  cannot  for  a  moment  be  ad- 
mitted that  a  state,  by  extreme  legislation 
under  the  sanction  of  the  Constitution  of 
the  United  States,  may  arbitrarily  provide 
that  service  of  process  "upon  any  agent," 
"no  matter  what  character  of  agent  he  may 
be,"  shall  be  good,  if,  in  fact,  the  agent  on 
whom  the  service  is  made  is  not  legally  the 
proper  representative  of  the  defendant  un- 
der the  rules  of  law. 

Notice  to  the  agent  to  bind  the  principal 
must  be  within  the  scope  of  the  agent's  em- 
ployment. 

Notice  to  an  agent  of  any  fact  outside  of 
his  agency  will  not  affect  the  principal. 

1  Am.  &  Eng.  Enc.  Law,  p.  421 ;  IfashviUe 
d  C.  R.  Co.  V.  Elliott,  1  Coldw.  618,  78  Am. 
Dec.  506;  Lafayette  Ins.  Co.  v.  French,  18 
How.  407,  15  L.  ed.  452;  Schmidlapp  v.  La 
Confiance  Ins.  Co.  71  Ga.  246;  Maxwell  v. 
Atchison,  T.  d  8.  F.  R.  Co.  34  Fed.  Rep.  286; 
Trentor  v.  Pothen,^Q  Minn.  29S;  Re Hohorst, 
150  U.  S.  653,  37  L.  ed.  1211;  Mexican  C. 
R.  Co.  V.  Pinkney,  149  U.  S.  194,  37  L.  ed. 
699;  Philp  v.  Covenant  Mut.  Ben.  Asso.  62 
Iowa,  633;  Mulheam  v.  Press  Pub.  Co.  53 
N.  J.  L.  150:  St.  Clair  v.  Cox,  106  U.  S.  356. 
27  L.  ed.  225. 

Substituted  service  (of  legal  process)  by 
publication  or  any  other  authorized  form, 
is  sufficient  to  inform  a  nonresident  of  the 
object  of  proceedings  taken  where  property 
is  once  brought  under  the  control  of  tlie  court 
by  seizure  or  some  equivalent  act;  but  when 
suit  is  brought  to  determine  his  personal 
rights  or  obligations,  such  service  on  him  is 
ineffectual  for  any  purpose. 

Pennoyer  v.  "Neff,  95  U.  S.  714,  24  L.  ed. 


Note. — On  the  question.  Who  may  be  served 
with  process  In  suit  against  a  foreign  corpora- 
tion, see  note  to  Foster  v.  Charles  Betcher 
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Lunber  Co.  (S.  D.)  23  L.  R.  A.  490:  also  Car- 
Bt&ns  T.  Leldlgh  &  H.  Lumber  Co.  (Wash.)  89 
L.  R.  A.   548. 
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SC5;  Paul  V.  Virginia,  8  Wall.  168,  19  L.  ed. 
357;  Lafayette  Ina,  Co,  v.  French,  18  How. 
404,  15  L.  ed.  451 ;  8t.  Clair  v.  Cox,  106  U. 
S.  350,  27  L.  ed.  225;  United  States  v.  Ameri- 
•can  Bell  Teleph.  Co.  29  Fed.  Rep.  17. 

When  the  company  accepted  the  terms 
proposed  by  the  statute  of  filing  the  continu- 
ing power  of  attorney,  the  contract  to  this 
extent  was  executed,  and  executed  contracts 
4ure  protected  by  the  constitutional  pro- 
Tision. 

Cooley,  Const.  Lim.  p.  274;  Fletcher  y. 
J^eek,  6  Cranch,  87,  3  L.  ed.  162. 

The  contract  was  not  subject  to  repeal  or 
cnodification. 

Cooley,  Const.  Lim.  5th  ed.  p.  345;  New 
-Orleans  Watertoorks  Co.  v.  Rivers,  115  U. 
^.  674,  29  L.  ed.  625;  Fisk  v.  Jefferson  Po- 
dice  Jury,  116  U.  S.  131, 29  L.  ed.  587 ;  Green 
ir.  Biddle,  8  Wheat.  84,  5  L.  ed.  568. 


J.,  delivered  the  opinion  of  the 
«ourt: 

The  complainant  is  a  corporation  organ- 
ized under  the  laws  of  the  state  of  Connecti- 
cut to  carr^  on  a  life  insurance  business,  and 
has  its  principal  situs  in  Hartford,  in  that 
«tat«.  For  many  years  prior  to  the  year 
1894  it  actively  prosecuted  its  work  in  the 
state  of  Tennessee,  soliciting  applications 
for  life  insurance,  and  issuing  policies  upon 
such  applications  as  were  approved  by  its 
officers.  In  the  year  1889,  and  afterwards  in 
1893,  an  agent  of  this  company  was  in  the 
state  of  Tennessee,  and  by  his  solicitations 
induced  one  B.  R.  Spratley,  a  citizen  of  this 
state,  to  apply  for  insurance  on  his  own  life, 
«nd  upon  these  applications  the  complainant 
issued  two  polices,  one  of  which  was  for  $5,- 
OOO  and  the  other  for  $3,000,  payable,  at  his 
death,  to  his  wife,  the  defendant.  Linda  Y. 
Spratley.  Both  policies  w^ere  delivered  in 
this  state.  In  the  year  1896,  B.  R.  Spratley 
died,  and  proof  of  his  death  was  forwarded 
to  the  company.  Very  soon  thereafter  com- 
plainant sent  O.  N.  Chaffee,  one  of  its  em- 
ployees, into  the  state,  to  investigate  this 
<*laim,  and  the  conditions  under  which  this 
death  occurred.  He  came,  and  had  inter- 
Tiews  with  the  beneficiary,  Mrs.  Spratley, 
her  brother,  and  other  parties,  of  all  which 
he  made  report  to  his  home  company.  Upon 
receiving  tills  report,  the  complainant, 
through  its  vice  president,  wired  tne  agent 
as  follows:  "We  think  case  [referring  to 
Spratley's  death  claim]  should  be  settled  for 
reserves  or  thereabouts."  After  receiving 
this  telegram,  Chaffee  visited  Mrs.  Spratley, 
and  submitted  an  offer  to  settle  on  the  terms 
indicated  in  it.  This  offer,  however,  was  re- 
jected. While  he  was  in  this  state  on  the 
business  and  occasion  referred  to,  suit  was 
instituted  by  the  beneficiary  against  the  in- 
surance company  for  the  amount  alleged  to 
be  due  on  these  policies  in  the  circuit  court 
of  Shelby  county,  and  process  was  served  on 
Chaffee  as  the  agent  of  the  company.  At 
the  same  time  all  the  requirements  of  chap- 
ter 226  of  the  Session  Acts  of  1887,  with  re- 
gaj-d  to  giving  other  and  further  notice  of 
the  bringing  and  pendency  of  this  suit,  were 
complied  with.  The  insurance  company 
ignoring  this  action,  in  due  time  judgment 
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by  default  was  taken  against  it,  upon  which 
an  execution  was  subsequently  issued. 
Thereupon  the  bill  in  this  cause  attacking 
the  judgment  upon  the  ground  that  it  was 
taken  without  valid  service  of  process;  the 
complainant  allegin^g  that  it  had  not,  at  the 
time  of  the  institution  of  the  suit  in  the  cir- 
cuit court,  nor  had  it  had  for  several  years 
prior  thereto,  any  oflice  or  agency  in  Ten- 
nessee; that  Chaffee,  upon  whom  service 
was  attempted,  was  a  special  agent,  for  a 
special  purpose,  only  temporarily  in  Mem- 
phis, and  that  as  such  special  agent  he  was 
not  amenable  to  process  issued  against  the 
complainant  company;  and,  further,  that 
chapter  226  of  the  acts  of  the  legislature  of 
1887,  upon  which  the  circuit-court  procedure 
rested,  was  void,  because  it  violated  article 
5  of  the  Amendments  to  the  Constitution  of 
the  United  States,  and  also  the  14th  Amend- 
ment to  the  Constitution  of  the  United 
States,  in  that,  under  the  provisions  of  this 
act,  a  defendant  was  ''deprived  of  property 
without  due  process  of  law";  and  it  also 
violated  so  much  of  §  17  of  the  1st  article  of 
the  Constitution  of  the  state  of  Tennessee  as 
provides  that  "every  man  .  .  .  shall 
nave  remedy  by  due  course  of  law."  The 
first  ground  of  attack  will  be  hereafter  no- 
ticed. We  will  at  once  examine  the  ques- 
tion raised  upon  the  constitutionaiity  of 
this  act.  Sections  2831-2834  of  the  Code 
(M.  &  v.),  corresponding  with  S§  4539-4542 
of  Shannon's  New  Code,  regulate  the  mode 
of  suing  corporations,  and  apply  equally  to 
foreign  and  domestic  corporations.  Chicago 
d  A.  R.  Co.  V.  Walker,  9  Lea,  475 ;  Peters  ▼. 
Neely,  16  Lea,  280.  But  they  did  not  cover 
the  case  of  a  foreign  corporation  having  no 
resident  agent  in  the  state.  Chicago  a  A. 
R.  Co.  V.  Walker,  9  Lea,  475.  This  defect  in 
the  law  disclosed  by  this  last-named  case 
led  to  the  passage  of  the  act  which  is  as- 
sailed for  unconstitutionality  by  the  com- 
plainant. The  provisions  of  this  act  are 
embodied  in  §§  4543-4546  of  Shannon's*  New 
Code.  By  the  1st  section  it  is  provided  that 
"any  corporation  claiming  existence  under 
the  law  of  any  other  state,  found  doing  busi- 
ness in  this  state,  shall  be  subject  to  suit 
here  to  the  same  extent  that  corporations  of 
this  state  are  by  the  laws  thereof  liable  to 
the  same,  so  far  as  relates  to  any  transac- 
tion had  in  whole  or  in  part  within  this  state, 
or  any  cause  of  action  arising  here  but  not 
otherwise."  Section  2  defines  what  is  meaftt 
by  the  term  "found  doing  business  in  this 
state,"  in  these  words:  "Any  corporation 
having  any  transaction  with  persons,  or 
having  any  transaction  concerning  any  prop- 
erty situated  in  this  state,  through  any 
agency  whatever  acting  for  it  within  this 
state  shall  be  held  to  be  doing  business  with- 
in the  meaning  of  S  1."  Section  3  provides 
that  "process  may  be  served  upon  any  agent 
of  said  corporation  found  within  the  county 
where  the  suit  is  brought,  no  matter  what 
character  of  agent  such  person  may  be,  and, 
in  the  absence  of  such  an  agent,  it  shall  be 
sufficient  to  serve  the  process  upon  any  per- 
son, if  found  within  the  county  where  the 
suit  is  brought,  who  represented  the  corpora- 
tion at  the    time     the  transaction     out    of 
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which  the  suit  arising  tx)ok  place/'  etc.  In 
Cuviherland  Telcph.  d  Teleg.  Co,  v.  Turner, 
88  Tenn.  265,  it  is  held  that  this  act  did  not 
apply  to  any  foreign  corporation  having 
resident  agents  in  the  county  where  the  suit 
is  brought;  but  that  the  case  presented  in 
this  record  is  one  within  its  provisione  we 
think  is  clear.  The  question  is,  Is  it  con- 
stitutional? It  may  be  said  that  in  this 
legislation  Tennessee  is  only  following  in  the 
footsteps  of  many  other  states  of  the  Union. 
So  diversified  and  widespread  have  been  the 
operations  of  corporations  that  possibly 
every  state  has,  for  the  protection  of  its  own 
citizens,  found  it  necessary  to  adopt  similar 
laws.  In  Lafayette  Ina.  Co.  v.  French,  18 
How.  404,  15  L.  ed.  451,  with  regard  to  a 
judgment  obtained  in  a  court  of  Ohio  against 
an  Indiana  corporation  in  a  suit  where  serv- 
ice was  had  on  a  resident  agent  in  Ohio,  the 
Supreme  Court  of  the  United  States  said: 
"It  cannot  be  deemed  unreasonable  that  the 
state  of  Ohio  should  endeavor  to  secure  to  its 
citizens  a  remedy,  in  their  domestic  forum, 
upon  this  important  class  of  contracts  made 
and  to  be  performed  within  that  state,  and 
fully  subject  to  its  laws;  nor  that  proper 
means  should  be  used  to  compel  foreign  cor- 
porations, transacting  this  business  of  insur- 
ance within  the  state,  for  their  benefit  and 
profit,  to  answer  there  for  the  breach  of 
their  contracts  of  insurance  there  made  and 
to  be  performed."  For  a  lon^  period  it  has 
been  settled  that  a  corporation  created  in 
one  state  has  no  right,  under  the  Constitu- 
tion of  the  United  States,  to  transact  busi- 
ness in  another  state,  save  by  the  consent, 
expressed  or  implied,  of  that  state;  and  this 
ooneent  may  be  given  on  such  ternvB  as  the 
state  may  see  proper  to  impose,  and  the 
terms  so  imposed  are  binding  on  the  corpora- 
tion. Paul  V.  Virginia,  8  Wall.  168,  19  L. 
ed.  367.  The  only  limitation  upon  this  rigKt 
is  thai  the  conditions  imposed  must  not  be 
repugnant  to  the  Constitution  or  laws  of  the 
United  States,  or  to  that  principle  of  natural 
justice  which  forbids  condemnation  without 
opportunity  for  defense.  Lafayette  Ins.  Co. 
y.  French,  18  How.  404,  15  L.  ed.  451.  So 
that,  if  a  state  permits  a  foreip^n  corporation 
to  do  business  within  her  limits,  and  at  the 
same  time  provides  that  in  suits  against  it 
for  business  there  done  process  shall  be  served 
upon  its  agent,  the  provision  is  to  be  deemed 
a  condition  of  the  permission;  and  corpora- 
tions that  subsequently  do  business  in  the 
state  are  to  be  deemed  to  assent  to  such  con- 
dition as  fully  as  though  they  had  specially 
authorized  their  agent  to  waive  service  of 

£rocess.  8t.  Clair  v.  Cox,  106  U.  S.  350,  27 
I.  ed.  225.  Continuing  in  that  case,  the 
court  said:  "Such  condition  must  not, 
however,  encroach  upon  that  principle  of 
natural  justice  which  requires  notice  of  a 
suit  to  a  party  before  he  can  be  bound  by  it. 
It  mustt  be  reasonable,  and  the  service  pro- 
vided for  should  be  only  upon  such  agents  as 
may  be  properly  deemed  representatives  of 
the  foreign  corporation."  As  illustrating 
the  leni^th  to  which  the  courts  have  ^one  in 
subjecting  foreign  corporations  to  actions  or 
demands  which  arise  in  the  state  of  the 
forum,  by  service  of  process  on  some  repre- 
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sentative  wil^in  its  territarial  limits,  the 
cases  of  Colorado  Iron  Works  v.  Sierra  Grande 
Min.  Co.  15  Colo.  499;  Shickle,  H.  d  H.  Iron 
Co.  V.  8.  L.  Wiley  Constr.  Co.  61  Mich.  226 ; 
and  Pope  v.  Terre  Haute  Car  d  Mfg.  Co.  87 
N.  Y.  137, — ^may  be  referred  to.  These  case» 
carry  the  doctrine  of  representation  far  be- 
yond the  case  presented  in  this  reoord,  and 
much  beyond  what  is  required  of  us  in  or- 
der to  sustain  the  judgment  here  complained 
of.  In  Pope  V.  Terre  Haute  Car  d  Mfg.  Co, 
87  N.  Y.  137,  the  foreign  corporation,  in  n 
suit  by  a  citizen  of  New  York  on  a  demand 
growing  out  of  a  transaction  in  that  stale, 
was  brought  into  court  by  service  on  its 
president,  who  was  passing  through  to  a  sea- 
side resort,  and  was  in  no  sense  there  in  hi« 
official  capacity,  or  upon  any  business  con- 
nected with  his  corporation;  and  ^et  it  wa-^ 
held  that  this  service  would  sustain  a  judg- 
ment against  a  corporation.  While  not 
feeling  it  necessary  to  a^ree  to  the  conclusion 
reached,  yet  the  following  paragraph  taken 
from  the  opinion  in  that  case  does  meet  with 
our  approval :  "The  object  of  all  service  of 
process  for  the  commencement  of  a  suit  or 
any  other  legal  proceeding  is  to  give  notice 
to  the  party  proceeded  against,  and  any 
service  which  reasonably  accomplishes  that 
end  answers  the  requirements  of  natural 
justice  and  fundamental  law.  Oibbs  v. 
Queen  hu.  Co.  63  N.  Y.  114,  20  Am.  Rep. 
513.  And  what  service  shan  be  deemed 
sufficient  for  that  purpose  is  to  be  deter- 
mined by  the  legislative  power  of  the  country 
in  which  the  proceeding  is  instituted,  sub- 
ject only  to  the  limitation  that  the  service 
must  be  such  as  may  reasonably  be  expected 
to  give  the  notice  aimed  at."  So,  in  that 
case,  the  supreme  court  of  New  York  held 
that,  while  the  president  of  the  corporation 
was  not  within  the  state  on  the  business  of 
the  corporation,  yet  as  it  was  his  duty  to 
convey  notice  of  the  oonmiencement  of  the 
suit  to  his  company,  ''that  he  would  do  so 
could  reasonably  be  presumed  and  expected." 
Mr.  Murfree,  in  his  recent  work  on  Foreign 
Corporations,  in  section  215,  after  speaking 
of  tne  great  variety  amon(B^  the  statutory 
provisions  for  bringing  foreign  corporations 
into  the  home  forum,  says:  "The  purpose 
of  such  provisions  being  to  insure  the  giving 
of  due  notice  to  the  corporation,  that  idea 
is  given  prominence  in  all  the  decisions  in- 
terpreting them.  Consequently  the  general 
rule  ...  is  that  if  the  person  served 
sustain  sufficient  character  ana  rank  to  ren- 
der it  reasonably  certain  that  the  corpora- 
tion would  be  apprised  of  the  service,  the  re- 
quirettient  of  the  statute  is  answered."  And 
it  may  be  added  that  the  demand  of  natural 
justice  will  be  thereby  satisfied.  Perhaps 
no  better  statement  of  the  doctrine  of  sub- 
stituted service  can  be  found  than  that  of 
Lord  Chancellor  Craneforth  in  Hope  v. 
Hope,  4  De  G.  M.  &  G.  328,  which  is  as  fol- 
lows :  "In  cases  where  a  defendant  is  abroad, 
the  question  is,  whether  there  is  any  person 
here  who  may  be  fitly  served,  and  service 
upon  whom  may  be  treated  as  equivalent  to 
service  upon  the  absent  person  himself. 
Now,  this  has  been  allowed  in  a  variety  of 
oases ;  for  instance,  where  there  has  been  an 
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agent  in  this  country  managing  ail  the  af- 
fairs of  a  defendant  who  is  abroad  and  regu- 
larly oommuniqating  with  him  upon  hia  af- 1 
fairs,  or  where  he  has  an  agent  here  specially 
managing  the  particular  matter  involved  in 
the  suit.  In  such  cases,  the  court  has  felt 
that  it  might  safety  allow  service  upon  the 
agent  to  be  deemed  good  service  upon  the  per- 
Bon  a.broad,  because  the  inference  is  irresis- 
tible that  service  so  made  upon  the  agent  is 
■fiervice  on  a  person  either  impliedly  author- 
ized to  accept  that  particular  service,  or  who 
<-ertainly  will  communicate  the  process  so 
served  to  the  party  who  is  not  in  this  coun- 
try' to  receive  it  himself.  The  object  of  all 
service  is,  of  course,  only  to  give  notice  to  the 
party  on  whom  it  is  made,  so  that  he  may  be 
inade  aware  of,  and  may  be  able  to  resist, 
t-hat  which  is  sought  against  him;  and  when 
that  has  been  substantially  done,  so  that  the 
<K>urt  may  feel  perfectly  confident  that  serv- 
ice has  reached  him,  everything  has  been 
<lone  that  is  required.*' 

It  will  not  be  assumed  by  this  court  that  in 
-the  act  of  1887  the  legislature  intended  todis- 
regard  this  principle  of  natural  justice,  and 
pjrovide  for  the  service  of  process  upon  an 
agent  of  a  foreign  corporation  found  within 
the  territorial  limits  of  the  state,  without 
regard  to  whether  he  was  here  in  a  represen- 
tative capacity  on  the  business  of  his  princi- 
pal, but  rather  the  contrary;  and  certainly 
this  corporation  cannot  be  heard  to  complain, 
Avhatever  others  might  do,  because  the  agent 
upon  whom  service  was  made  in  this  case 
was  at  the  time  in  this  state  as  the  represen- 
tative of  the  complainant,  examining  for  it 
into  the  conditions  under  which  Spratley's 
•death  occurred,  and  finally,  upon  the  au- 
thority of  his  employer,  submitting  a  propo- 
sition of  compromise  of  the  claim  now  in 
controversy.  Not  only  had  complainant 
transactions  in  this  state  with  regard  to  the 
policies  before  and  at  the  time  of  their  de- 
livery, but,  through  its  agent,  was  found  do- 
ing business  in  respect  to  them  at  the  time 
of  the  institution  of  this  suit ;  and  it  cannot 
be  otherwise  than  that  this  agent  would  be 
reasonably  certain  to  inform  his  principal 
of  the  fact  that  it  had  been  brought.  Cer- 
tainly, in  a  case  where  this  reasonable  pre- 
sumption may  be  made,  we  do  not  feel  con- 
ctrained  to  overturn  a  beneficent  statute  upon 
the  suggestion  of  a  mere  possibility  that  it 
might,  m  some  supposititious  cases,  be  per- 
Terted  to  an  unjustifiable  end.  On  this 
point  we 'are  satisfied  that  the  complainant 
was  not  put  to  judgment  without  due  proc- 
ess of  law,  and  that  the  statute  in  question 
is  not  open  to  the  attack  made  on  it.  It  is 
proper  to  add  that  we  have  carefully  ex- 
amined Maanoell  y.  Atchison,  T,  d  8.  F.  R, 
Co,  34  Fed.  Rep.  286 ;  United  States  v. 
American  Bell  Teteph.  Co.  29  Fed.  Rep.  17; 
Mexican  C,  R,  Co,  v.  Pinkney,  149  U.  S.  194, 
37  L.  ed.  609;  Re  Hohorat,  150  U.  S.  653,  37 
L.  ed.  1211, — relied  on  b^  complainant's 
counsel,  and  wef  find  nothing  in  them  in 
•conflict  with  this  conclusion. 

But  it  is  argued  that  the  act  of  1887  did 
not  apply  to  this  corporation,  because  it  had 
filed,  under  the  requirements  of  chapter  GG 
-of  the  Acts  of  1875  (§  12),  an  irrevocable 
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power  of  attorney  authorizing  the  secretary 
of  state  to  accept  service.  To  this  it  may  be 
said:  First.  That  this  a^eement  is  in 
the  face  of  complainant's  bill  in  which  it 
alleges  that  it  was  a  nonresident  of  this 
state^  and  had  no  office  or  agent  in  Tennes- 
see, or  had  not  had  for  some  years  preceding 
the  institution  of  the  suit  on  the  policies; 
thus,  by  implication  at  least,  negativing  its 
present  proposition.  Second.  But,  as  a 
matter  of  law,  is  the  contention  sound?  The 
legislation  on  this  subject  is  as  follows: 
Chapter  23  of  the  Acts  of  1873  (§2)  re- 
quired foreign  fire  insurance  companies  to 
file  with  the  treasurer  of  the  state  a  written 
instrument  authorizing  any  agent  of  such 
company  in  the  state  U>  acknowledge  service 
of  process,  and  chapter  66  of  the  Acts  of 
1875  (§12)  required  foreign  life  insurance 
companies  to  file  with  the  insurance  commis- 
sioner a  power  of  attorney  authorizing  the 
secretary  of  state  to  accept  service.  Chap- 
ter 23  of  the  Acts  of  1873  was  repealed  by 
chapter  47  of  the  Acts  of  1801,  and  chapter 
66  of  the  Acts  of  1875,  as  well  as  chapter  47 
of  the  Acts  of  1891,  was  repealed  by  chapter 
160,  §  49,  of  the  Acts  of  1805.  All  tliese  re- 
peals were  express.  The  suit  brought  by 
Mrs.  Linda  Y.  Spratley  in  the  circuit  court 
was  instituted  on  the  16th  day  of  April,  1896. 
Chapter  160  of  the  Acts  of  1895,  repealing 
chapter  66  of  the  Acts  of  1875,  in  §  9  con- 
tains a  provision  requirinff  every  foreign  in- 
surance company,  fire  or  life,  as  a  prerequisite 
to  admission  into  the  state  for  the  transac- 
tion of  business,  to  constitute  the  insurance 
commissioner  its  attorney  to  accept  service. 
It  is  not  claimed  that  the  complainant  com- 
pany had  acted  in  accordance  with  this  pro- 
vision. From  July  1,  1804,  down  to  the 
time  the  suit  in  the  circuit  court  was  brou^t, 
complainant  company  was  doing  a  limited 
business  in  Tennessee.  It  had  a  large  num- 
ber of  policies  in  the  state,  from  which  it 
collected  its  premiums  at  stated  periods,  and 
when  a  death  occurred  ic  sent  its  agent  into 
the  state  to  make  the  necessary  investiga- 
tion, and  report  upon  the  circumstances  un- 
der which  the  insured  party  died,  as  was 
done  in  this  particular  case.  Ordinarily, 
the  rule  is  that,  where  civil  proceedings  or 
jurisdiction  in  civil  cases  depend  upon  a 
statute,  they  fall  with  the  repeal  of  that  stat- 
ute. Endlich,  Interpretation  of  Statutes, 
§  470.  Many  illustrations  of  this  rule  will 
be  found  in  the  cases,  among  which  are 
State  V.  Brookover,  22  W.  Va.  214;  Stephen- 
son V.  Doe,  Wait,  8  Blackf.  508,  46  Am. 
Dec.  489;  Morgan  v.  Thome,  7  Mees.  &  VV. 
400;  Bailey  v.  Mason,  4  Minn.  546;  Butler 
V.  Palmer,  1  Hill,  324;  Williams  v.  Lincoln 
County  Comrs.  35  Me.  345;  Tivey  v.  Peo- 
ple, 8  Mich.  128;  Lamb  v.  Schottler,  54  Cal. 
319;  Anding  v.  Levy,  57  Miss.  58,  34  Am. 
Rep.  435.  But  we  concede  that  this  rule 
does  not  apply  in  this  case,  and  that  the 
power  of  attorney  given  by  the  complainant 
is  irrevocable,  and  stands  to-day  as  if  the  act 
of  1875  still  existed;  yet  it  does  not  follow 
that  the  service  on  Chaffee,  as  agent,  in  the 
circuit  court,  was  ineffectual  to  bring  com- 
plainant into  that  court.  The  continued  ex- 
istence of  the  power  of  attorney    does    not 
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preclude  the  complainant  from  being  amen- 
able to  the  operation  of  the  act  of  1887.  The 
secretary  of  the  state  was  not  the  agent 
of  this  corporation  save  in  the  meet  restrictF 
ed  sense;  and  he  was  located  at  the  capital 
of  the  state,  where  the  discharge  of  his  of- 
ficial duties  properly  placed  him.  We  may 
concede  that  Mrs.  Spratle^  might  huve  called 
upon  him  to  accept  service  of  her  process; 
but>  instituting  her  suit  as  she  did,  at  her 
own  home,  in  a  remote  part  of  the  state, 
where  there  was  no  resident  agent  of  com- 
plainant, but  finding  one  there  temporarily 
whose  agency  embraced  the  very  subject  of 
her  controversy,  she  had  a  case  within  the 
purview,  and  she  was  entitled  to  avail  her- 
self, of  the  act  of  1887.  As  this  court  said  in 
Oumherland  Teleph,  d  Teleg,  Co,  v.  Turner, 
88  Tenn.  265,  this  act  was  not  one  of  "limi- 
tation," but  of  "enlargement";  and  we  are 
unable  to  discover  why  it  should  not  be  oper- 
ative against  complainant,  while  at  the  same 
time  its  power  of  attorney  remains  irrevo- 
cable. But  we  cannot  accede  to  the  proposi- 
tion that  by  complving  with  the  act  of  1875, 
bv  the  execution  of  its  power  of  attorney  to 
the  secretary  of  state,  that  complainant 
thereby  made  a  contract  with  the  state  of 
Tennessee  which  is  protected  by  the  contract 
provision  of  the  Constitution  of  the  United 
States;  and  that  no  subsequent  legislation 
can  make  this  corporation  amenable  to  ac- 
tion in  the  courts  of  the  state  by  service  of 
process  on  any  other  agent.  We  are  unable 
to  discover  any  element  of  a  contract  which 
precluded  the  state  thereafter  from  adopting 


legislation  whidi  contemplated  bringing  thi» 
corporation  into  our  courts  by  service  on 
Bucn  other  agents  jas  reasonably  represented 
it  and  were  found  carrying  on  its  business^ 
within  our  territorial  limits.  If  the  ar^- 
ment  of  complainant's  counsel  on  this  point 
is  sound,  then,  if  the  office  of  secretary  of 
state  should  be  abolished,  this  result  being  the 
act  of  the  state,  for  which  complainant  would 
in  no  wise  be  responsible,  then  our  citizens 
could  obtain  no  redress  for  their  grievances, 
sustained  at  the  hand  of  this  company  in 
their  domestic  courts,  even  if  there  was  an 
a^ent  with  full  power  of  representation  re- 
siding in  each  county  of  the  state.  A  posi- 
tion from  which  such  a  conclusion  may  be 
deduced  we  think  necessarily  unsound.  We 
deem  the  act  of  1875,  in  this  regard,  as  sim- 
plv  imposing  a  condition  for  the  state's  per- 
mission to  a  foreign  life  insurance  company 
to  come  within  its  borders  and  transact 
business  with  its  citizens,  and  there  was- 
nothing  in  it,  or  in  the  acceptance  of  it& 
terms  by  the  complainant,  precluding  the  leg- 
islature from  thereafter  making  other  provi- 
sions by  which,  through  service  upon  other 
agents,  either  permanently  residing  or  tem- 
porarily found  here,  this  corporation  might 
be  made  to  answer  in  our  courts  for  breach 
of  its  contracts  made  here. 

The  decree  of  the  chancellor  ie  reversed, 
and  a  decree  will  be  entered  against  com- 
plainant and  the  surety  on  its  injunction 
bond  for  the  amount  of  the  judgment  of  the 
circuit  court,  and  interest  upon  it,  and  all 
costs  of  the  two  courts. 
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STATE  of  Vermont,  ex  ret.  J.  W.  GOODELL, 

V. 

J.  W.  McGEARY. 

(69  Vt.  461.) 

1.  Bvlldlngr  and  fnrnlslilnfl:  a  neifv 
bonse  'wltli  the  pnrpoiie  of  livlna:  in  It 

does  not  render  the  owner  an  inhabitant  of 
the  ward  in  which  It  is  situated  for  the  pur- 
pose of  becoming  an  elector  therein  so  long 
as  he  continues,  with  his  wife,  the  actual  oc- 
cupancy of  leased  premises  in  another  ward. 

2.  The  InellflTlbillty  of  a  pemon  TFliO  re- 
ceived the  majority  of  the  voteii  cast 
for  an  office  does  not  entitle  the  minority  can- 
didate to  the  office,  at  least  when  those  who 
voted  for  the  former  did  not  know  of  his  in- 
eligibility. 

8.  An  Information  In  the  nature  of  a 
qno  fvarranto  anralniit  a  respondent 
for    exerclHlns    the    functions    of    an 


ofllce  to  which  he  has  not  been  duly  elected 
rests  in  sound  judicial  discretion,  and  may 
be  denied  if  the  office  is  of  small  importance 
or  to  continue  for  a  short  time  only,  bat  not 
when  the  office  Is  that  of  an  alderman  In  a 
large  city,  and  is  to  continue  for  nearly  two 
years. 

(July  17,  1897.) 

APPLICATION  for  a  writ  of  quo  warranto 
to  oust  defendant  from  the  office  of  al- 
derman of  the  Fifth  Ward  of  the  City  of  Bur- 
lington, which  he  was  alleged  to  have- 
usurped.    Judgment  of  ouster. 

The  facts  are  stated  in  the  opinion. 

Meaara,  Roberts  A  Roberta  and  W.  L^ 
Bnmap,  for  relator: 

The  qualifications  for  alderman  are  speci- 
fled  in  S  2  of  the  charter  which  provides 
that  "the  legal  voters  in  each  ward  shall  an- 
nually elect  one  alderman,  etc.,  from  among 


NOTB. — The  above  case  very  clearly  presents 
the  somewhat  unusual  question  of  the  effect 
of  voting  for  an  ineligible  candidate  who  re- 
ceives a  majority  of  the  votes  cast.  The  de- 
cision is  in  accord  with  the  weight  of  authority 
on  this  question. 

As  to  eligibility,  see  also  State,  Perlne,  v.  Van 
Beclc  (Iowa)  10  L.  R.  A.  622;  State,  Childs,  v. 
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Sutton  (Minn.)  30  L.  R.  A.  630:  Kirkpatrlck 
V.  Brownfleld  (Ky.)  29  L.  R.  A.  703;  Demaree 
V.  Scates  ( Kan. )  20  L.  R.  A.  97 ;  State.  Taylor^ 
V.  Sullivan  (Minn.)  11  L.  R.  A.  272:  State, 
Thompson,  v.  McCalllster  (W.  Va.)  24  L.  R.  A. 
343;  Rathbone  v.  Wirth  (N.  Y.)  84  U  B.  A. 
108. 
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tlic  legal  voters  therein,  and  shall  also  vote 
for  mayor  and  city  judge," — irrespective  of 
local  habitancy. 

This  word  '"therein"  refers  grammatically 
to  the  antecedent  term  "ward"  since  "city" 
is  not  named  in  the  sentence,  and  is  equiva- 
lent to  the  expression,  "of  the  ward." 

Residence  is  a  fact.  Mere  intention  does 
not  constitute  a  residence.  There  must  be 
some  local  habitation  or  place  which  one  can 
justly  call  home  to  return  to. 

Jamaica  v.  Townahend,  19  Vt.  267. 

Tlie  election  of  the  respondent,  being  a  dis- 
iHed  person,  was  a  simple  nullity,  and 
..i'  office  is  the  relator's  by  reason  of  his 
having  received  the  greatest  number  of  law- 
ful and  effective  vot^. 

Spear  v.  Robinson,  29  Me.  531 ;  2  Spelling, 
Extraordinary  Relief,  SS  1786,  1789. 

The  choice  of  a  disqualified  person  is  in- 
effectual and  void. 

State,  Hardtcick,  v.  Swearingen,  12  6a. 
23;  State,  Staes,  v.  Oaetinel,  20  La.  Ann. 
114. 

In  this  state  the  court  has  exercised  a 
discretion  as  to  allowing  a  petition  only  in 
cases  where  the  state  was  not  a  party,  but 
a  private  person — as  in  State,  Murry,  v. 
Mead,  56  vt.  353:  State,  Roberts,  v.  Mo- 
Naughton,  56  V  t.  736.  See  Ang.  ft  A.  Priv. 
Corp.  701. 

Where  the  prosecution  was  by  the  state's 
attorney,  the  court  refused  to  exercise  a  dis- 
cretion. 

State  V.  Harris,  62  Vt.  216;  State  v.  Brad- 
ford, 32  Vt.  50. 

Leave  to  file  is  not  necessary  in  such  cases. 

Ang.  &  A^  Priv.  Corp.  687,  698. 

Messrs,  Seneca  Haselton  and  W.  B.  C. 
Stioluiey,  for  respondent: 

The  only  qualification  for  being  elected  to 
and  holding  the  office  of  alderman  was  that 
one  should  DC  a  legal  voter  in  the  city,  and 
a  resident  of  the  ward  for  which  he  was  chos- 
en at  the  time  of  his  election. 

The  qualifications  of  aldermen  are  incor- 
porated into  the  section  of  the  charter  which 
provides  for  the  territorial  division  of  the 
city  into  wards,  and  the  word  "therein"  can 
and  must  have  a  territorial  signification 
only. 

Previous  to  January  1,  1897,  the  house  was 
dried  and  regularly  heated,  supplied  with 
hot  and  cold  water,  with  a  kitchen  stove,  a 
sink  and  a  bath  room  which  were  in  use, 
with  crockery  and  kitchen  utensils,  with  po- 
tatoes, butter,  flour,  and  apples.  Previous 
to  said  1st  day-  of  January,  the  rooms  in  the 
Woodbury  &,  Walker  block,  which  the  de- 
fendant with  his  wife  had  for  a  considerable 
time  occupied  as  lodging  rooms,  had  been  dis- 
mantled by  the  taking  up  of  the  carpets,  the 
taking  down  of  cur&ins  and  the  removal 
theren*om  of  articles,  and  the  lease  under 
which  these  rooms  had  been  occupied  had 
been  terminated. 

• 

From  the  Ist  of  January  to  the  6th  of 
January,  Mr.  McGeary  and  his  wife  were 
regularly  occupied  at  their  new  house  in  the 
fifth  ward,  remaining  from  morning  till 
night. 

If  the  defendant  cannot  hold  the  seat  to 
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which  he  was  elected,  Mr.  Goodell  certainly 
cannot  take  it. 

McCrary,  Elections,  3d  ed.  pp.  198-201; 
Cooley,  Const.  Lim.  6th  ed.  p.  780 ;  Dill.  Mun. 
Corp.  4th  ed.  S  196;  King  v.  Haiokins,  10 
East,  211;  King  v.  Parry,  14  East,  549; 
Queen  v.  Tetckesbury,  L.  R.  3  Q.  B.  628; 
State,  Dunning,  v.  Giles,  2  Pinney,  166,  1 
Chand.  (Wis.)  112,  52  Am.  Dec.  149;  Saund- 
era  v.  Haynes,  13  Cal.  145;  State,  Off,  v. 
Smith,  14  Wis.  497;  People,  Furman,  v. 
Clute,  50  N.  Y.  451,  10  Am.  Rep.  508;  Com,, 
McLaughlin,  v.  Cluley,  56  Pa.  270,  94  Am. 
Dec.  75;  Bamum  v.  Oilman,  27  Minn.  466,38 
Am.  Rep.  304;  Sublett  v.  Bedwell,  47  Miss. 
266,  12  Am.  Rep.  338;  Re  Corliss,  11  R.  1. 
038,  23  Am.  Rep.  538;  People,  Crawford,  v. 
M outer,  23  Mich.  341. 

The  case  is  one  which  does  not  call  for  ac- 
tion by  the  court.  The  objection  to  the  de- 
fendants holding  the  office  is  in  any  view  a 
narrow  and  technical  one. 

The  office  itself  is  not  a  constitutional  one 
and  is  one  of  comparatively  small  import- 
ance. 

State  V.  Fisher,  28  Vt.  714;  State  Murry, 
V.  Mead,  56  Vt.  353;  Com.  v.  Jones,  12  Pa. 
365;  King  v.  Sargent,  5  T.  R.  467. 

Ross,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  disposition  of  this  case  involves  sev- 
eral inquiries.  Was  J.  W.  McGeary  duly 
elected  alderman  of  ward  5  in  the  city  of 
Burlington  at  the  annual  meeting  holden 
March  2,  1897?  He  received  a  majority  of 
the  votes  cast  for  such  officer  at  that  meeting. 
Was  he,  then,  eligible  to  the  office?  The  an- 
swer to  this  question  depends  upon  the  as- 
certainment of  the  length  of  residence  in 
ward  5  which  the  charter  of  the  city  then  re- 
quired to  render  him  qualified  to  hold  the 
office,  and  whether  he  had  resided  in  that 
ward  for  the  required  length  of  time.  There 
is  no  contention  in  regard  to  his  qualifica- 
tions for  the  office  in  other  respects.  The 
charter  of  the  cit^,  as  it  was  March  2,  1897, 
divided  the  city  into  five  wards.  The  same 
section  of  the  charter  which  makes  the  di- 
vision provides:  "The  legal  voters  in  each 
ward  shall  annually  elect  one  alderman,  and 
the  ward  officers  hereafter  named,  from 
among  the  legal  voters  therein,  and  shall  also 
vote  for  mayor  and  city  judge."  We  think 
that  this  requires  a  person,  to  be  eligible  to 
the  office  of  alderman,  to  be  a  legal  voter  in 
the  ward.  This  is  the  ordinary  and  natural 
meaning  of  the  language  "from  among  the 
legal  voters  therein."  "Therein"  means  in 
the  ward  at  the  time  of  the  annual  election. 
That  is  the  time  the  alderman  is  to  be  elected 
or  selected  out  from  among  the  legal  voters 
in  the  ward.  It  does  not  mean,  as  contended 
by  the  counsel  for  Mr.  McGeary,  from  among 
the  legal  voters  for  mayor  or  city  judge,  or 
other  city  officer,  then  resident  in  that  ward. 
This  would  make  the  quoted  clause  read, 
*'f  rom  among  the  legal  voters  of  the  city  then 
resident  in  the  ward."  It  would  apply  to 
the  other  ward  officers  as  well.  The  ward 
officers,  by  other  provisions  of  the  charter, 
are  to  be  chosen  by  the  legal  voters  of  the 
ward.     Section  13  of  the  charter  creates  a 
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vacancy  in  the  office  of  alderman  if  he  re- 
moves from  the  ward,  to  commence  from  a 
certain  specified  time.  We  find  no  provision 
of  the  charter  which  changes  the  ordinary 
and  natural  meaning  of  the  clause  quoted, 
or  allows  the  voters  of  a  ward  to  select  their 
alderman  from  any  other  class  than  their 
own  number,  or  from  the  then  legal  voters 
in  the  ward.  The  charter  prescribes  the 
qualifications  of  voters  at  a  city  election,  and 
also  the  qualifications  of  voters  in  a  ward 
election.  For  the  latter  he  must  be  a  voter 
in  a  city  election.  The  charter  then  further 
provides:  "Every  such  voter  shall  vote  only 
lu  the  ward  of  which  he  is  at  the  time  an 
inhabitant,  and  he  shall  not  vote  for  alder- 
man, school  commissioner,  or  ward  officers, 
in  any  ward  in  which  he  has  not  resided  for 
two  months  preceding  any  such  election." 
Had  Mr.  McGeary  resided  in  ward  5  for  two 
months  prior  to  the  annual  election  of  March 
2,  1897,  when  he  claims  to  have  been  elected 
alderman  for  that  ward?  He  admits  that 
for  some  years  prior  to  January  1,  1897,  he 
had  resided  in  ward  4  of  the  city.  There  he 
had  rooms,  which  he  occupied  with  his  wife. 
He  continued  to  occupy  these  rooms,  and  p^ 
rent  therefor,  until  January  6,  1897.  H^ 
paid  rent  by  the  month  until  January  1, 
1897.  Before  that  time  he  had  arranged 
with  his  landlord  that  if  he  remained  longer 
than  until  Januaiy  1,  1897,  he  should  pay 
rent  only  for  the  time  he  remained.  Hence, 
until  January  6,  1897,  he  occupied  these 
rooms  with  his  wife,  and  slept  in  them,  of 
right.  In  fact,  he  did  not  remove  from  them, 
and  take  up  his  abode  or  place  of  dwelling 
in  his  new  house  in  ward  5,  until  January 
(1,  1897.  All  he  had  done  in  purchasing  the 
lot  in  ward  5,  in  erecting  a  dwelling  house 
thereon,  in  preparing  it  for  occupancy,  in 
moving  into  it  the  things  necessary  for  oc- 
cupying it  for  a  home  from  his  rooms  in 
ward  4  and  from  other  sources,  was  prepara- 
tory  to  making  his  abode  therein  January 
6,  1897.  For  a  year  or  more  he  had  been  in- 
tending to  make  the  new  house  his  home  at 
some  future  time,  but  the  intention  alone, 
nor  with  the  preparations  added,  did  not 
make  it  his  home.  The  final  act  which  trans- 
ferred his  home  from  the  rooms  in  ward  4 
to  the  new  house  in  ward  5  was  when  he 
ceased  to  occupy  the  rooms,  with  his  wife,  as 
a  place  of  abode,  on  January  6,  1897,  and 
took  up  his  abode  in  his  new  house  in  ward 
5.  Hence,  on  March  2,  1897,  he  had  not  re- 
sided two  full  months  in  ward  5,  was  not 
therein  a  legal  voter  for  ward  officers  and 
therefore  not  eligible  to  be  elected  alderman 
for  that  ward. 

Was  the  relator  duly  elected  alderman  for 
ward  5  at  this  election?  He  did  not  receive 
A  majority  of  the  votes  cast.  It  is  not  es- 
tablished that  the  le^al  voters  of  the  ward 
who  cast  their  votes  for  Mr.  McGeary  knew 
that  the  provisions  of  the  then  charter  re- 
quired them  to  elect  an  alderman  from  among 
the  legal  voters  in  the  ward,  nor  that  he 
was  not  then  a  legal  voter  in  the  ward.  By 
all  the  decisions,  English  and  American, 
such  knowledge  by  the  voter  must  be  clearly 
established,  to  have  his  vote  treated  as  know- 
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ingly  and  purposely  cast  for  a  person  in- 
eligible to  tne  office,  and  for  that  reason  not 
to  be  counted,  but  to  be  treated  as  thrown 
away.  Hence,  under  the  most  liberal  rule  m 
regard  to  rejecting  votes  cast  by  legal  voters 
at  an  election,  the  votes  cast  for  Mr.  Mc- 
Geary are  not  to  be  treated  as  though  they 
had  not  been  cast,  but  under  our  system  of 
government,  where  the  will  of  the  legal  vot- 
ers, as  expressed  by  their  ballots,  controls,  it 
has  been  almost  universally  held  that  to  in- 
sure an  election  a  majority  or  plurality,  as 
may,  by  law,  be  required,  of  the  legal  votes 
cast,  must  be  received.  Votes  cast  by  legal 
voters  are  not  to  be  rejected,  although  by 
the  voter  cast  for  a  person  known  to  be  in- 
eligible to  the  office.  King  v.  Hawkins,  10 
East,  211;  King  v.  Parry,  14  East,  549: 
State,  Dunning,  v.  Giles  [2  Pinney,  166]  52 
Am.  Dec.  149,  and  note;  and  other  cases  cited 
by  the  defendant.  Hence  the  relator  cannot 
be  declared  elected  if  Mr.  McGeary  is  ousted. 

It  is  conceded,  as  is  held  by  our  decisions, 
that  the  granting  or  withholding  leave  to  file 
an  information  m  the  nature  of  a  quo  war- 
ranto against  a  respondent  for  exercising  the 
functions  of  an  office  to  which  he  has  not 
been  dulv  elected,  either  because  he  did  not 
receive  the  required  number  of  legal  votes  or 
was  not  then  eligible  to  the  office,  rests  in 
sound  judicial  discretion.  If  the  office  is  of 
very  small  importance;  if  it  is  for  a  short 
term,  or  the  term  has  nearly  expired;  if  no 
other  person  complains  of  being  deprived  of 
the  office;  and  if  the  objection  taken  to  the 
respondent's  holding  the  office  is  technical, 
and  of  no  considerable  practical  importance, 
— the  leave  to  file  an  information  is  refused. 
State  V.  Fisher,  28  Vt.  714,  indorsed  in  State, 
Murry,  v.  Mead,  56  Vt.  353.  But  if  it  is 
an  office  of  importance,  the  proper  exercise 
of  which  may  seriously  affect  public  inter- 
ests or  private  rights,  like  the  management 
and  control  of  great  moneyed  corporations, 
or  the  quiet  and  ^ood  government  of  a  mu- 
nicipality, involving  the  interests  of  large 
numbers,  leave  is  usually  granted  to  file  the 
information,  and  judgment  of  ouster  from  the 
office  is  rendered  thereon,  although  no  other 
person  has  been  duly  elected  to  the  office. 
The  office  in  contention  is  an  important  one, 
touching  many  interests  of  the  largest  city 
of  the  state  and  of  its  inhabitants,  and  is 
to  continue  for  nearly  two  years.  Under 
our  form  of  government,  "of  the  people,  by 
the  people,  for  the  people,"  it  is  of  import- 
ance that  no  one  should  be  allowed  to  exer- 
cise the  functions  of  an  important  municipal 
office  unless  duly  elected  thcrreto  according  to 
law.  In  no  other  way  can  a  high  respect  for 
law  be  maintained.  Without  a  general  prev- 
alence  of  high  respect  for  the  law  among  the 
people,  the  rights  of  the  people  become  un- 
stable and  insecure.  No  one  has  been  legally 
elected  alderman  for  ward  6.  It  is  an  office 
of  importance.  It  is  the  right  of  the  legal 
voters  of  the  ward  to  determine  who  shall 
serve  them  in  that  capacity. 

Let  the  information  he  filed,  and  judgment 
of  ouster  against  the  respondent  bie  entnred 
thereon.    No  costs  to  eitner  party. 
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VIRGINIA  SUPREME  COURT  OF  APPEALS. 


CHESAPEAKE  &  OHIO  RAILWAY  COM- 
I'ANY,  Plff.  in  Err., 

V. 

AMERICAN  EXCHANGE  BANK,  for  Use 
of  T.  F.  JAMISON  &  CO. 

(92  Va.  495.) 

E.  A  demurrer  treated  in  tlie  trial 
eonrt  as  ivraived  or  withdrawn  must  be  ao 
considered  on  appeal. 

&  Failure  of  a  railroad  company  to 
provide  suitable  and  safe  facilities 
for  loadina:  and  unloading  stock,  and  also 
for  watering  and  feeding  them  while  being 
carried  over  its  line  of  road,  is  negligence 
against  which  a  common  carrier  la  not  per- 
mitted to  contract. 

3.  Horses  and  males  as  ivrell  as  ani- 
mals intended  for  food  are  ^vithim 
t&e  provisions  of  U.  S.  Rev.  Stat  fi  4386, 
requiring  "cattle,  sheep,  swine,  or  other  ani- 
mals," when  carried  from  one  state  to  an- 
other, to  be  unloaded  for  rest,  water,  and 
feeding  if  contined  for  twenty-eight  hours. 

•4.  A  civil  action  agrainst  a  railroad 
eosapany  by  tbe  oivner  of  injured  cat- 


tle to  recover  damages  for  ylolation  of  U.  S. 
Rev.  Stat,  i  4386,  requiring  cattle  to  be  un- 
loaded for  rest,  water,  and  feeding  when  con- 
fined for  twenty-eight  consecutive  hours,  can 
be  maintained  In  a  state  court,  and  Is  not 
within  the  rule  which  prohibits  one  state 
from  enforcing  the  penal  laws  of  another 
state  or  country,  although  there  is  a  penalty 
provided  for  violating  the  statute,  which  Is 
payable  to  the  United  States. 

5.  Tbe  safety  and  suitability  of  a  plat- 
form used  by  a  railroad  company  for  unload- 
ing horses  from  a  car  la  a  question  for  the 
lury  when  the  evidence  Is  conflicting. 

6.  *<Otber  accidental  causes"  within  the 
meaning  of  U.  S.  Rev.  Stat.  |  4386,  making 
a  railroad  company  liable  for  failure  to  un- 
load cattle  when  confined  for  twenty-eight 
hours  unless  prevented  by  "storm  or  other 
accidental  causes,'*  must  be  taken  to  mean 
other  inevitable  accidental  causes. 

(January  16,  1896.) 

ERROR  to  the  Circuit  Court  of  the  City  of 
Lynchburg  to  review  a  judgment  in  fa- 
vor of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  injuries    to    horses    and 


Kon. — Statutory  duties  of  carriers  of  live 
stook  with  reference  to  care  of  stock  during 
transpikrUition, 

I.  Scope  of  note. 
II.  The  United  States  statute. 
III.  The  South  Carolina  statute. 
IV.  The  Texas  statute. 
Y.  Miscellaneous  statutory  provisions, 

I.  Scope  of  note. 

This  note  is  limited  to  the  statutory  duties 
4tt  carriers  of  live  stock  with  reference  to  care 
of  stock  during  transportation.  The  somewhat 
wider,  though  very  similar,  field  of  common- 
law  dntles  growing  out  of  the  nature  of  the  em- 
ployment Is  left  ontouched.  It  is  to  be  ob- 
served, however,  that,  aside  from  the  act  of 
Congress  on  the  subject,  probably  enacted  to 
meet  the  exigencies  of  interstate  and  foreign 
<commerce,  the  common-law  mies  have  been  re- 
lied upon  there  being  but  few  of  the  states  that 
bmve  adopted  any  statutory  provisions  on  the 
•object,  and  the  statutes  enacted  would  appear 
to  be  little  else  than  an  adoption  of  common- 
law  roles. 

11.  The  United  States  statute. 

The  TTnited  States  Revised  Statutes  provide 
as  follows : 

"I  4386.  No  railroad  company  within  the 
United  States  whose  road  forms  any  part  of  a 
line  of  road  over  which  cattle,  sheep,  swine, 
or  other  animals  are  conveyed  from  one  state 
to  another,  or  the  owners  or  masters  of  steam, 
aaillng.  or  other  vessels  carrying  or  transport- 
Inir  cattle,  sheep,  swine,  or  other  animals  from 
4>ne  state  to  another,  shall  confine  the  same  in 
cars,  boats,  or  vessels  of  any  description,  for  a 
longer  period  than  twenty-eight  consecutive 
hours,  without  unloading  the  same  for  rest, 
water,  and  feeding,  for  a  period  of  at  least  five 
consecutive  hours,  unless  prevented  from  so  un- 
loading by  storm  or  other  accidental  causes.  In 
estimating  such  confinemejit  the  time  during 
which  the  animals  have  been  confined  without 
aach  rest  on  connecting  ronds  from  which  they 
are  received  shall  be  Included.  It  being  the  in- 
44  L.  R.  A.  20 

Sec  also  48  L.  R.  A.  175,  251. 


tent  of  this  section  to  prohibit  their  continuous 
confinement  beyond  the  period  of  twenty-eight 
hours,  except  upon  contingencies  hereinbefore 
stated. 

"I  43S7.  Animals  so  unloaded  shall  be  prop- 
erly fed  and  watered  during  such  rest  by  the 
owner  or  person  having  the  custody  thereof,  or, 
in  case  of  his  default  in  so  doing,  then  by  the 
railroad  company  or  owners  or  masters  of  boats 
or  vessels  transnorting  the  same,  at  the  ex- 
pense of  the  owner  or  person  in  custody  there- 
of ;  and  such  company,  owners,  or  masters  shall 
in  such  case  have  a  lien  upon  such  animals  for 
food,  care,  and  custody  furnished,  and  shall  not 
be  liable  for  any  detention  of  such  animals. 

"I  4388.  Any  company,  owner,  or  custodian 
of  such  animals  who  knowingly  and  willingly 
fails  to  comply  with  the  provisions  of  the  two 
preceding  sections,  shall,  for  every  such  failure, 
be  liable  for  and  forfeit  and  pay  a  penalty  of 
not  less  than  one  hundred  nor  more  than  five 
handred  dollars.  But  when  animals  are  carried 
in  cars,  boats,  or  other  vessels  In  which  they 
can  and  do  have  proper  food,  water,  space,  and 
opportunity  to  rest,  the  provisions  In  regard 
to  their  being  unloaded  shall  not  apply. 

"I  4389.  The  penalty  created  by  the  preced-  « 
Ing  sections  shall  be  recovered  by  civil  action 
in  the  name  of  the  United  States,  in  the  circuit 
or  district  court  of  the  United  States,  holden 
within  the  district  where  the  violation  may 
have  been  committed,  or  the  person  or  corpora- 
tion resides  pr  carries  on  Its  business :  and  it 
shall  be  the  duty  of  the  United  States  marshals, 
their  deputies  and  subordinates,  to  prosecute 
all  violations  which  come  to  their  notice  or 
knowledge.'* 

This  prohibition  against  the  confinement  of 
stock  transported  for  more  fhan  twenty-eight 
consecutive  hours  without  unloading  for  feed, 
*water,  and  rest,  and  prescribing  of  a  penalty 
therefor  and  for  the  recovery  of  damages,  is  di- 
rectly within  the  terms  of  the  clause  of  the  Fed- 
eral Constitution  authorizing  Congress  to  regu- 
late commerce  among  the  several  states.  United 
States  V.  Boston  &  A.  R.  Co.  15  Fed.  Rep.  209. 

But  It  is  Intended  only  to  aifect  companies 
whose  roads  form  a  part  of  a  line  of  roads  over 
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mules  while  in  defendant's  possession  for 
transportation.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Kirkpatrlck  Sc  Blackford  and 
William  J.  Robertson,  for  plaintiff  in 
error : 

Plaintiff  in  the  court  below  had  no  right 
to  sue  for  damages  sustained  by  it  by  reason 
of  a  failure  on  the  part  of  the  defendant  to 
comply  with  the  requirement  of  §  4386,  U. 
S.  Rev.  Stat. 

18  Am.  &  Eng.  Enc.  Law,  pp.  272,  273; 
Atkinson  v.  Newcastle  d  G.  Waterworks  Co. 
L.  R.  2  Exch.  Div.  441;  The  Antelope,  10 
Wheat.  123,  6  L.  ed.  282;  United  States  v. 
Lathropf  17  Johns.  4;  Ew  parte  Dock 
Bridges,  2  Woods,  428 ;  Com.  v.  Freely,  1  Va. 
Cas.  321;  Jackson  v.  Rose,  2  Va.  Gas.  34; 
Nelson  v.  Chesapeake  d  0.  R.  Co.  88  Va.  974, 
15  L.  R.  A.  583;  Wisconsin  v.  Pelican  Ins. 
Co.  127  U.  S.  265,  32  L.  ed.  239;  Huntington 
V.  AttHll,  146  U.  S.  657,  36  L.  ed.  1123. 

Messrs.  H.  T.  Wiokkam  and  Henry 
Taylor  also  for  plaintiff  in  error. 

Messrs.  Keen  A  Iiile,  for  defendant  in 
error : 

The  court  below  ought  to  have  disposed  of 


the  plea  to  the  jurisdiction  on  the  demurrer. 
Dilatory  pleas  are  not  favored  because  they 
obstruct  justice  and  hinder  the  merits  of  the 
cause.  Hence  it  is  that  the  liberality  ex- 
tended by  statute  and  practice  as  to  plead- 
ings to  the  merits  is  denied  to  them,  and 
thev  are  expressly  excepted  in  §  3272  of  the 
Code.     "Great  precision  is  required." 

5  Rob.  New  Prac.  106;  Fowtoist  v.  Tre- 
maine,  3  Wms.  Saund.  209  b,  note  1;  Hor- 
ton  V.  Townes,  6  Leigh,  58;  Lloyd  v.  Will- 
iams, 2  Maule  &  S.  485. 

A  material  part  of  the  cause  of  action 
arose  in  the  city  of  Lynchburg.  "An  action 
may  be  brought  in  any  county  or  corporation 
wherein  the  cause  of  action,  or  any  part 
thereof,  arose,  although  none  of  the  defend- 
ants reside  therein." 

Code,  §  3215. 

A  cause  of  action  is  said  to  accrue  to  any 
person,  when  that  person  first  comes  to  a 
right  to  bring  an  action. 

Bouvier,  Caw  Diet.,  Cause  of  Action; 
Howell  V.  Young,  6  Barn.  &  C.  260;  Thorpe 
V.  Coomhe,  8  Dowl.  &  R.  347;  Douglas  v. 
Forrest,  4  Bing.  686;  3  Am.  &  Eng.  Enc. 
Law,  p.  46,  note;  Douglas  v.  Beasley,  40  Ala. 


which  animals  are  conveyed  extending  from  one 
state  to  another,  and  does  not  apply  where  the 
line  lies  wholly  within  the  territorial  limits  of 
one  state.  United  States  v.  Louisville  &  N.  R. 
Co.  18  Fed.  Rep.  480;  United  States  v.  East 
Tennessee.  V.  &  Q.  R.  Co.  18  Fed.  Rep.  642,  9 
Am.  &  Eng.  R.  Cas.  259. 

And  It  Is  intended  to  prevent  cruelty  In  inter- 
state commerce,  as  well  as  danger  to  the  public 
health  from  Inducing  disease  In  animals  which 
are  to  be  nsed  for  food.  Brockway  v.  American 
Exp.  Co.  168  Mass.  257. 

And  It  was  designed  to  prohibit  the  confine- 
ment of  stock  on  cars  longer  than  the  time 
named,  and  to  fix  penalties  for  the  violation 
thereof,  and  not  to  fix  a  period  during  which 
a  railroad  company  could  without  incurring  lla- 
hllity  hold  cattle  on  Its  cars  without  unloading 
for  the  purposes  named ;  and  the  question  of 
negligence  for  falling  to  so  unload  though  the 
twenty-eight  hours  had  not  elapsed  is  left  as  at 
common  law.  Missouri  P.  R  Co.  v.  Ivy,  79 
Tez.  444. 

So,  the  term  "other  animals*'  employed  In  U. 
8.  Rev.  Stat.  I  4387,  Imposing  a  penalty  upon 
a  railroad  company  for  keeping  cattle,  sheep, 
swine,  or  other  animals  confined  in  the  same 
car  for  a  longer  period  than  twenty-eight  con- 
secutive hours,  includes  mules  and  horses.  Unit- 
ed States  V.  Louisville  &  N.  R.  Co.  18  Fed.  Rep. 
480.  And  see  CnRSAFEAKX  &  O.  R  Co.  v. 
American  Exch.  Bank. 

And  an  accident  to  a  train  transporting  stock, 
caused  by  negligence  of  the  persons  In  charge, 
will  not  excuse  delay,  and  exonerate  the  rail- 
road company  from  the  penalty  imposed  by 
U.  S.  Rev.  Stat.  |  4386,  for  detention  of  stock 
in  cars  for  more  than  twenty-eight  consecutive 
hours  without  unloading,  unless  prevented  from 
so  unloading  by  storm  or  other  accidental 
causes.  Newport  News  &  M.  Valley  Co.  v.  Unit- 
ed States,  22  U.  S.  App.  145,  61  Fed.  Rep.  488, 
9  C.  C.  A.  579. 

And  the  fact  that  stock  yards  of  a  railroad 
company  at  a  station  were  on  fire  when  the 
train  arrived  Is  not  a  sufficient  excuse  for  not 
furnishing  to  a  person  In  charge  of  animals 
being  transpo>rted  thereon  proper  facilities  for 
unloading  the  same  for  food,  rest,  and  water, 
and  for  not  stopping  the  car  for  five  hours  In 
44  L.  R.  A. 


accordance  with  the  provision  of  that  act. 
Nashville,  C.  &  St.  L.  R  Co.  v.  Heggie,  86  Ga. 
210. 

So,  a  railroad  company  Is  not  excused  fron» 
liability  where  It  violates  U.  S.  Rev.  Stat.  I 
4386,  providing  that  live  stock  shall  not  be  kept 
more  than  twenty-eight  consecutive  hours  with- 
out unloading  the  same  for  rest,  water,  and 
food,  by  the  fact  that  the  person  in  charge  of 
the  stock  does  not  urge  compliance  with  the 
statute,  as  it  is  the  duty  of  the  company's  serv- 
ants and  agents  to  select  the  place  for  stopping 
without  his  request.     Ibid. 

United  States  Rev.  Stat.  |  4388.  imposing  a 
pmaity  and  forfeiture  npon  any  company,  own- 
er, or  custodian  of  animals  for  failure  to  feed 
and  water  them  while  being  transported  as  pro- 
vided for  In  that  act,  however,  does  not  apply 
to  receivers  who  are  simply  the  court's  officers 
appointed  to  execute  Its  orders,  the  property  be- 
ing in  the  custody  of  the  court  United  States 
V.  Harris,  78  Fed.  Rep.  290. 

And  the  penalty  imposed  by  U.  S.  Rev.  Stat. 
f  4386,  for  the  confinement  of  animals  during 
transportation  for  a  longer  period  than  twenty- 
eight  consecutive  hours  without  unloading  ap- 
plies to  the  confinement  of  the  entire  number  of 
animals,  and  the  unlawful  confinement  of  each 
separate  animal  does  not  constitute  a  separate 
ofiTense.  United  States  v.  Boston  &  A.  R.  Co. 
15  Fed.  Rep.  209. 

And  a  railroad  company  Is  not  liable  to  the 
penalty  imposed  by  that  act,  where  twenty- 
eight  hours  had  not  elapsed  after  the  stock  was 
loaded  before  it  was  delivered  to  the  first  con- 
necting carrier.  United  States  v.  Louisville  ft 
N.  R.  Co.  18  Fed.  Rep.  480. 

But  in  estimating  the  twenty-eight  hours 
longer  than  which  a  carrier  Is  prohibited  from 
confining  stock  In  the  same  cars  by  that  act. 
the  time  during  which  stock  was  confined  with- 
out rest  previously  on  connecting  roads  mast  be- 
included,  and  the  company  having  possession  at 
the  expiration  of  the  twenty-eight  hoars  is  re> 
sponsible,  though  a  part  of  such  confinement 
was  by  a  previous  connecting  carrier.     Ibid. 

So,  a  railroad  company  transporting  a  car 
load  of  cattle,  which  takes  out  the  car  contain- 
ing them  and  leaves  It  at  a  station  so  thiit  it 
may  be  unloaded  and  rested  for  five  hours  a» 
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148;  Carker  v.  Ensloto,  102  111.  272,  40  Am. 
Rep.  588 ;  Cooke  v.  Gill,  L.  R.  8  C.  P.  107 ; 
Borthwick  v.  Walton,  15  C.  B.  501. 

It  was  distinctly  negligence  not  to  have 
better  facilities,  and  defendant  was  not  re- 
lieved of  this  obligation  by  the  contract  of 
shipment,   however   stringent. 

Taylor,  B,  ds  H,  R,  Co,  v.  Montgomery 
(Tex.  Civ.  App.)   16  S.  W.  178. 

Whenever  the  law,  either  the  common  law 
or  a  statute,  imposes  a  duty  and  creates  an 
obligation,  and  such  duty  and  obligation  are 
violated,  any  person  injured  thereby  has  a 
right  of  action  for  redress. 

Burnett  v.  Lynch,  5  Barn.  &  C.  689,  595; 
3  Rob.  New  Pr.  425;  Nashville,  C,  d  St.  L. 
R.  Co,  V.  Reggie,  86  Ga.  210;  Taylor,  B,  d 
H.  R,  Co,  V.  Montgomery  (Tex.  Civ.  App.) 
16  S.  W.  178;  Taylor,  B,  d  U.  R.  Co.  v.  8uh- 
left  (Tex.  Civ.  App.)   16  S.  W.  182. 

Messrs.  Ford  A  Ford  also  for  defendant 
in  error. 

BnchaiuuLy  J.,  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  judgment 
of  the  circuit  court  of  the  city  of  Lyncnburg 


in  an  action  on  the  case  instituted  by  the 
American  Exchange  Bank  for  the  benefit  of 
T.  F.  Jamison  &  (Jo.  against  the  Chesapeake 
&  Ohio  Railway  Company  for  damages  al- 
leged to  have  been  done  to  two  car  loads  of 
horses  and  mules  while  being  transported 
over  the  defendant's  line  of  road. 

The  defendant  filed  a  plea  to  the  jurisdic- 
tion of  the  court.  To  this  plea  the  plaintiff 
demurred,  but  the  court  overruled  its  demur- 
rer, and  it  then  filed  a  special  replication  to 
the  plea,  upon  which  issue  was  joined,  and 
a  trial  was  had  by  a  jury  impaneled  to  try 
that  issue,  and  a  verdict  rendered  in  favor 
of  the  plaintiff. 

After  overruling  a  motion  of  the  defend- 
ant to  set  aside  this  verdict,  because  con> 
trary  to  the  evidence,  the  court  rendered 
judgment  upon  it,  and  proceeded  to  try  the 
case  upon  its  merits.  Upon  that  trial  a  ver- 
dict and  judgment  were  rendered  in  favor 
of  the  plaintiff. 

The  first  assignment  of  error  is  based  upon 
the  action  of  the  court  in  overruling  the  mo- 
tion to  set  aside  the  verdict  and  grant  a  new 
trial  on  the  issue  raised  by  the  plea  in  abate- 
ment to  the  jurisdiction  of  the  court,  because 


required  by  U.  S.  Rev.  Stat.  art.  4386.  will  not 
be  hold  liable  for  delay  in  transportation  where 
the  car  is  forwarded  by  the  first  regular  freight 
train  paning  afterwards,  which  passes  about 
•even  hours  after  the  expiration  of  the  five 
hours.  Galveston,  H.  &  S.  A.  R.  Co.  v.  Warn- 
ken,  12  Tex.  Civ.  App.  645. 

But  an  instruction  in  an  action  against  a 
railroad  company  for  damages  resulting  from 
delay  in  transportation  of  stock,  based  upon  the 
■asumptlon  that  there  was  evidence  from  which 
the  Jurors  might  find  that  the  stock  were  not  in 
fact  delayed  longer  than  was  necessary  to  com- 
ply with  the  Federal  statute  with  relation  to 
feeding  and  watering,  is  erroneous  and  mislead- 
ing where  it  appears  that  the  cattle  were  de- 
tained about  eleven  hours,  wb41e  the  statute 
only  contemplates  a  detention  of  five  hours,  and 
that  they  had  been  en  route  only  fourteen  hours 
and  were  loaded  In  cars  in  which  they  could 
be  fed  and  watered  without  unloading.  Mls- 
■oari  P.  R.  Co.  v.  Hall,  66  Fed.  Rep.  868. 

The  stoppage  of  a  car  load  of  stock  at  a  sta- 
tion for  the  purpose  of  unloading  and  resting 
the  stock,  as  required  by  U.  S.  Rev.  Stat.  art. 
488C,  will  be  presumed,  however,  to  have  been 
made  in  a  proper  endeavor  to  comply  with  the 
law.  In  an  action  by  the  shipper  against  the  car- 
rier for  delay,  though  it  is  shown  that  the 
stock  was  provided  with  food  and  water  in  the 
cars,  where  it  is  not  shown  that  they  had  space 
and  opportunity  for  rest.  Galveston,  H.  &  8. 
A.  R.  Co.  V.  Wamken,  12  Tex.  Civ.  App.  645. 

A  special  contract  between  the  shipper  and  a 
carrier  of  live  stock  that  the  shipper  should 
wtnd  someone  with  the  stock  to  attend  to  feed- 
ing, watering,  loading,  and  unloading  during 
the  trip,  and  the  act  of  Congress  imposing  upon 
the  person  in  charge  of  the  stock  the  duty  of 
feeding  and  watering  It,  relieve  the  carrier  of 
the  duty  In  the  first  Instance  where  It  furnishes 
reasonable  facilities  to  the  shipper  to  do  so, 
hot  In  the  absence  of  such  facilities  at  any  point 
the  contract  would  be  held  unreasonable  as  to 
maeh  point,  and  the  carrier  would  be  liable  for 
any  damage  resulting  from  failure  to  feed  and 
water  at  that  point.  Fort  Worth  &  D.  C.  R. 
Co.  V.  Daggett,  87  Tex.  822,  61  Am.  &  Eng.  R. 
Cas.  322.  And  see  Chbsapbakb  &  O  R.  Co.  v. 
Ambkican  Ezch.  Bank. 
44L.R.  A. 


And  a  contract  between  a  shipper  of  stock 
and  a  railroad  company  by  which  the  company 
is  relieved  from  all  liability  beyond  Its  own  line 
does  not  relieve  the  railroad  company  from  lia- 
bility for  retaining  the  stock  In  its  cars  more 
than  twenty-eight  consecutive  hours  without 
being  fed  or  watered  In  violation  of  the  Federal 
statute,  though  a  part  of  the  period  of  confine- 
ment was  after  a  connecting  carrier  had  refused 
to  take  the  cars,  where  it  failed  to  comply  with 
a  reasonable  request  of  the  owner  to  place  the 
cars  where  he  could  unload  them,  and  It  is  im- 
material that  he  might  have  had  a  remedy 
against  the  connecting  carrier  for  the  refusal  to 
accept  and  unload  the  stock.  Texas  &  P.  R.  Co. 
v.  Birchrteld  (Tex.  Civ.  App.)  46  S.  W.  900. 

So,  where  stock  is  delivered  to  a  railroad 
company  upon  a  verbal  contract  for  shipment 
the  company  upon  such  delivery  l>ecome8  bound 
to  transport  the  stock  with  care,  diligence,  and 
despatch,  and  without  unreasonable  delay,  at 
the  price  agreed  on,  and  to  unload  them  for 
rest,  water,  and  feeding  every  twenty-eight 
hours  as  required  by  IT.  S.  Rev.  Stat,  and  fail- 
ure to  do  so  renders  it  liable  in  damages ;  and 
a  contract  subsequently  entered  Into  by  which 
Its  liability  is  limited  Is  without  consideration 
and  invalid.  Texas  &  P.  R.  Co.  v.  Avery  (Tex. 
Civ.  App.)  46  S.  W.  897. 

But  no  recovery  can  be  had  in  an  action  by 
a  shipper  against  a  carrier  for  violation  of  U. 
S.  Rev.  Stat.  |  4386,  prohibiting  the  confine- 
ment of  cattle  In  the  same  cars  for  a  longer 
period  than  twenty-eight  hours  without  unload- 
ing for  rest,  water,  and  feeding,  where  there 
was  a  special  contract  between  the  parties  that 
the  shipper  was  to  take  care  of,  feed,  water,  and 
attend  to  the  stock,  and  the  evidence  is  not 
sufllclently  specific  to  enable  the  court  to  assess 
the  damages  arising  from  failure  to  feed  and 
water.  Missouri  P.  R.  Co.  v.  Texas  &  P.  R.  Co. 
41  Fed.  Rep.  913. 

And  U.  S.  Rev.  Stat.  |  4387,  Imposes  upon 
the  person  in  charge  of  stock  under  transporta- 
tion the  duty  of  feeding  and  watering  It  inde- 
pendent of  any  contract,  and  he  cannot  devest 
himself  of  such  duty  by  attempting  a  rescission 
of  the  contract  of  carriage  because  of  delay  In 
shipping  and  transportation  when  reasonable 
facilities  for  such   feeding  and  watering  were 
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the  verdict  was  contrary  to  the  evidence. 
The  plaintiff,  by  his  counsel,  insists  that  the 
verdict  is  sustained  by  the  evidence,  but 
whether  it  is  or  not,  he  contends,  is  imma- 
terial, as  the  defendant's  plea  to  the  juris- 
diction is  fatally  defective,  and  the  demur- 
rer to  it  should  have  been  sustained. 

We  do  not  think  that  the  demurrer  to  the 
plea  can  be  considered  here.  The  plaintiff 
had  the  right  to  demur  or  reply  to  the  plea, 
but  he  had  no  rieht  to  do  both.  The  common 
law  did  not  allow  a  party  to  demur  and 
plead  to  the  same  matter.  This  rule  has  been 
changed  by  the  statute  so  as  to  allow  a  de- 
fendant to  "plead  as  many  several  matters 
whether  of  law  or  fact,  as  he  shall  think  nec- 
essary."   Code  1887,  §  3264. 

But,  as  to  subsequent  stages  of  the  plead- 
ing, there  has  been  no  change  in  the  common 
law.  The  plaintiff  can  make  one  answer, 
either  of  law  or  of  fact,  but.no  more  to  each 

£lea.  Lang  v.  Lexcis,  1  Rand.  (Va.)  277;  4 
Llnor,  Inst.  3d  cd.  166,  167.  To  escape  this 
inconvenience  in  the  replication  and  subse- 
quent stages  of  the  pleading,  the  practice  is 
to  demur,  if  the  party  desires  to  ao  so,  and, 


if  the  demurrer  be  overruled,  to  obtain  leave 
from  the  court  (which  is  granted  as  a  matter 
of  course)  to  withdraw  the  demurrer,  and 
then  to  answer  in  point  of  fact;  but,  if  the 
demurrer  is  not  withdrawn,  no  further  an- 
swer can  be  made,  and  the  court  must  give 
judgment  in  favor  of  the  defendant  on  the 
issue  raised  by  the  plea.  Mag  govt  v.  liana- 
harger,  8  Leigh,  532;  4  Minor,  Inst.  1167. 

In  this  case,  although  the  record  does  not 
show  that  the  demurrer  was  withdrawn,  the 
court  and  parties  must  have  so  considered  it : 
otherwise,  the  replication  could  not  have 
been  filed,  and  a  trial  had  upon  the  issue  of 
fact  raised  by  it.  The  demurrer  having  been 
treated  in  the  trial  court  as  waived  or  with- 
drawn, it  must  be  so  considered  here. 

The  question  raised  by  the  plea  to  the  ju- 
risdiction was  whether  the  cause  of  action 
sued  on,  or  any  part  thereof,  arose  within  the 
jurisdiction  of  the  circuit  court  of  the  city 
of  liVnchburg. 

Tlie  evidence  introduced  upon  that  issue 
shows  that  the  injury  to  the  horses  com- 
plained of  was  chiefly  done  between  the  city 
of  Covington,  in  th^  state  of  Kentucky,  and 


furnished  by  the  carrier.  Fort  Worth  &  D.  C. 
R.  Co.  V.  Daggett,  87  Tex.  322.  61  Am.  &  Eng. 
R.  Cas.  822. 

So,  a  petition  In  an  action  against  a  railroad 
company  for  damages  for  Injuries  caused  by 
keeping  stock  in  the  cars  more  than  twenty- 
eight  consecutive  hours,  against  the  prohibition 
of  U.  3.  Rev.  Stat.  |  4386,  must  show  that  the 
case  is  not  within  the  exception  of  the  statute 
where  animals  have  proper  food,  water,  space, 
and  opportunity  to  rest  on  the  cars.  Hale  v. 
Missouri  P.  R.  Co.  86  Neb.  266. 

The  rnle  has  been  laid  down  that  V.  8.  Rev. 
Stat,  i  4386,  laying  down  a  definite  rule  for  the 
transportation  of  animals  with  reference  to  the 
length  of  time  they  may  be  kept  In  a  car,  and 
prescribing  penalties  for  a  disregard  of  the  rule, 
and  providing  In  a  subsequent  section  fO'r  the 
recovery  of  the  penalty  In  a  civil  action  In  the 
proper  Federal  court.  In  no  way  concerns  the 
state  courts,  and  they  have  nothing  to  do  with 
Its  enforcement.  Illinois  C.  R.  Co.  v.  Peterson, 
68  Miss.  454,  14  L.  R.  A.  550. 

A  railway  company  falling  to  comply  with 
the  reqnirements  of  U.  S.  Rev.  Stat.  |  4886, 
Imposing  a  penalty  upon  carriers  which  trans- 
port live  stock  if  the  animals  are  kept  In  the 
cars  more  than  twenty-eight  consecutive  hours 
unless  prevented  from  unloading  by  storm  or 
other  accidental  causes,  however,  Is  liable  in 
damages  to  the  owner  of  the  stock  as  well  as 
for  penalties.  Hale  v.  Missouri  P.  R.  Co.  86 
Neb.  266.  And  see  Chesafbakjb  &  O.  R.  Co.  v. 
▲unBiCAN  RxcH.  Bank. 

And  this  theory  seems  to  have  been  acted 
upon  to  some  extent,  that  a  violation  of  the 
statute  Is  negligence  per  «0,  or  at  least  evidence 
of  negligence,  and  that  as  such  It  may  be  con- 
sidered In  state  as  well  as  Federal  courts. 

Thus,  under  U.  8.  Rev.  Stat,  i  4386.  provid- 
ing that  no  railroad  company  transporting  ani- 
mals from  one  state  to  another  shall  confine 
the  same  In  cars,  boats,  or  vessels  of  any  de- 
scription for  a  longer  period  than  twenty-eight 
consecutive  hours  without  unloading  the  same 
for  rest,  water,  and  feeding  for  a  period  of  at 
least  five  consecutive  hours,  where  a  railroad 
company  keeps  live  stock  upon  Itn  f.ars  more 
than  twenty-eight  consecutive  hours.  It  con- 
stitutes negllj;ence  par  se.  and  such  railroad 
company  Is  liable,  not  only  for  the  penalty 
44  Ti.  K.  A. 


prescribed  In  the  statute,  bnt  also  for  any  dam- 
age or  Injury  that  may  thereby  be  sustjiined 
by  the  owner  of  the  stock.  Nashville,  C.  &  St. 
L.  R.  Co.  V.  Heggle^  86  G  a  210. 

And  though  that  statute  does  not  npply 
expressly  to  an  express  company  hiring  Us  ac- 
commodations from  railroad  companies,  and 
though  It  does  not  subject  the  company  Itself 
to  a  penalty,  Its  existence  is  strong  evidence 
of  the  company's  duty  to  give  a  reasonable  op- 
portunity to  the  custodian  who  accompanies 
stock  on  the  train  to  provide  It  with  food  and 
drink  on  the  Journey.  Brockway  v.  American 
ExD.  Co.  168  Mass.  257. 

Where  horses  are  transported  by  an  express 
company  from  one  state  to  another  upon  rail- 
roads of  which  It  hires  accommodatlona  and 
the  horses  are  kept  in  the  car  without  food, 
drink,  and  rest  for  forty-nine  hours  in  violation 
of  that  act.  and  the  agent  of  the  railroad  com- 
pany and  the  express  company,  who  knows  that 
the  car  will  be  delayed  for  several  honrs  at  an 
Intermediate  point,  refuses  a  request  by  the 
custodian  of  the  horses  to  unload  and  feed  and 
water  them  upon  the  plea  that  they  will  soon 
arrive  at  their  destination,  the  express  com- 
pany Is  guilty  of  gross  negligence,  and  Is  liable 
In  an  action  by  the  owner  for  injuries  caused 
by  such  refusal  to  unload.     Ihid. 

Attention  It  also  called  to  the  other  cases  In 
state  courts  above  set  forth  In  which  the  Fed- 
eral statute  Is  applied  and  enforced. 

• 
III.  The  South  Carolina  $taiute. 

The  South  Carolina  statute  (Rev.  Stat.  I 
1678)  Is  substantially  the  same  as  the  Federal 
statute.  In  that  It  also  prescribes  twenty-eight 
hours  as  the  period  beyond  which  stock  must 
not  be  confined  without  feeding. 

A  connecting  carrier  Is  bound  to  take  notice 
of  the  length  of  time  a  shipment  of  snlmaln 
has  been  conflned  by  the  carrier  from  which  It 
received  It  under  that  act.  Comer  v.  Columbia. 
N.  ft  L.  R.  Co.  52  S.  C.  36. 

And  It  Includes  within  the  prohibition  the 
time  during  which  the  animals  have  been  con- 
lined  without  rest  on  connecting  roads  from 
which  they  are  received,  and  the  question  Is  not 
how  long  the  animals  have  been  conflned  In  the 
cars  without  rest  or  water  by  one  particular 
company,  but  how  long  they  have  been  so  con- 


1896. 


Chksafeake  &  O.  R.  Co.  v.  American  Excha^nge  Bank. 


453 


the  city  of  Lynchburs,  in  this  state;  but  we 
think  there  was  evidence  before  the  jury 
showing  that  a  part  of  the  injury  was  done 
after  the  horses  arrived  at  Ijynchburg. 

It  appears  that,  when  the  train  upon 
which  the  horses  were  shipped  reached  that 
point,  they  were  in  such  condition  that  it 
was  agreed  between  the  parties  that  they 
might  be  taken  from  the  train,  althougn 
they  were  billed  to  Danville,  Virginia.  In 
unloading  them»  the  evidence  tends  to  show 
that  one  of  the  horses  was  crowded  or  pushed 
off  of  a  narrow  platform  over  which  they  had 
to  pass  in  going  from  the  cars  to  the  street, 
and  one  of  its  knee  joints  so  fractured  that 
it  caused  lockjaw,  from  which  the  horse  died. 

The  jury  were  justified  in  believing  that 
the  injury  to  this  horse  was  caused  in  Lynch- 
burg. Whether  the  injury  was  caused,  as 
the  plaintiff  contends,  by  reason  of  the  fail- 
ure of  the  defendant  to  provide  suitable  and 
safe  facilities  for  unloading  the  horses  there, 
or  whether,  as  the  defendant  insists,  the 
facilities  for  unloading  were  suitable  and 
safe,  or,  if  they  were  not,  the  plaintiff  was 
guilty  of  contributory  n^ligence,  so  as  to 


prevent  his  recovery,  were  questions  to  be 
tried  upon  the  merits  of  the  case,  and  not 
upon  the  plea  to  the  jurisdiction  of  the 
court. 

The  court,  we  think,  properly  overruled 
the  motion  of  the  defendant  to  set  aside  the 
verdict  of  the  jury  in  favor  of  the  plaintiff 
upon  the  plea  to  the  jurisdiction. 

The  second  assignment  of  error  is  that  the 
court  erred  in  not  setting  aside  the  verdict 
of  the  jury  upon  the  merits. 

The  evidence  of  the  plaintiff  (and.it  is 
upon  that  evidence  the  case  must  be  consid- 
ered here  where  there  is  any  conflict)  shows 
that  the  horses  were  seriously  injured  while 
they  were  being  carried  over  the  defendant's 
line  of  road,  and  that  the  damages  which 
were  recovered  are  not  more  than  the  plain- 
tiff was  entitled  to  recover  if  the  defendant 
was  liable  for  the  injuries  complained  of. 

The  contract  under  which  the  horses  and 
mules  were  shipped  provided  that,  in  con- 
sideration of  a  reduced  rate  of  freight,  the 
defendant  was  not  to  be  held  responsible  for 
any  loss  or  damage  which  might  occur  in 
loading,  forwarding,  or  unloading  the  stock,. 


fined  by  that  company  and  its  connecting  roads. 
Ibid. 

And  a  carrier  Is  not  relieved  from  liability 
rbei*eunder  for  keeping  cattle  confined  during 
t  rnnsportatlon  for  more  than  twenty-eight  hours 
wirbout  food,  by  the  fact  that  a  special  contract 
existed  under  which  the  shipper  assumed  the 
duty  of  loading,  unloading,  feeding,  and  water- 
ing.    Ibid. 

80,  a  nonsuit  will  not  be  granted  In  an  action 
by  a  shipper  against  a  carrier  of  live  stock  un- 
der the  statute  where  thei^  is  some  testimony 
tending  to  show  that  the  stock  In  question  was 
oontined  in  cars  for  a  longer  period  than  twen- 
ty-eight hours.     Ihid. 

And  the  failure  on  the  part  of  a  railroad 
company  to  furnish  the  necessary  facilities  to 
a  shipper  to  enable  him  to  feed  and  water  his 
stock  renders  it  liable  thereunder,  though  under 
the  ccmtract  of  shlj^ment  the  shipper  assumed 
the  duty  of  loading,  unloading,  feeding,  and  wa- 
tering.    Ihid. 

Ab6  the  failure  of  a  railroad  company  to  ilr- 
nlsh  facilities  to  a  shipper  of  stock  for  loading, 
nnloadlng.  feeding,  and  watering,  which  the 
shipper  had  contracted  to  do,  need  not  be  wan- 
ton to  render  It  liable.     Ihid. 

IV.  The  Texas  Btatuie. 

Texas  Rev.  Stat.  art.  284,  provides  that  It 
shall  be  the  duty  of  a  common  carrier  who  con- 
veys live  stock  of  any  kind  to  *feed  and  water 
the  same  during  the  time  of  conveyance  and  un- 
til the  same  is  delivered  to  the  consignee  or  dis- 
posed of  af  provided  by  law,  unless  otherwise 
provided  by  special  contract,  Imposing  a  liabil- 
ity to  the  owner  for  damages  and  a  penalty. 

This  statute,  as  applied  to  a  shipment  of 
stock  from  one  state  to  another  is  a  legitimate 
exercise  of  the  state's  police  power,  and  not  an 
attempt  to  regulate  interstate  commerce  In  such 
a  sense  as  to  Infringe  upon  the  exclusive  con- 
stitutional right  of  Congress,  where  the  Initial 
points  of  the  shipment  and  the  matter  com- 
plained of  under  the  statute  were  both  within 
the  state.  Gulf,  C.  &  S.  F.  R.  Co.  v.  Gray 
(Tex.  Civ.  App.)  24  S.  W.  837. 

And  it  is  not  Invalid  as  applied  to  an  inter- 
state shipment  of  live  stock  as  In  conflict  with 
U.  S.  Rev.  Stat,  if  4386,  4388.  4389.  prohibiting 
tke  oonflnement  of  stock  In  cars  for  a  longer 
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period  than  twenty-eight  consecutive  hours- 
without  unloading  on  transportation  from  one 
state  to  another,  where  the  shipment  had  Ita 
Initial  point  In  the  state,  and  the  matter  com- 
plained of  for  which  the  penalty  Is  askedi 
occurred  within  it.     Ihid. 

And  It  Is  not  Invalid  on  the  ground  that  it  i» 
too  vague  and  indefinite  to  support  a  penalty. 
Ihid. 

And  an  instruction  In  an  action  by  a  shipper 
of  cattle  against  a  railway  company  alleging 
that  It  failed  to  deliver  the  cattle  according  to 
contract,  in  which  it  appeared  that  thirty-one 
hours  elapsed  between  the  times  of  feeding 
and  watering  such  cattle,  that  It  Is  the  duty  of 
a  carrier  to  feed  and  water  live  stock  during  the 
time  of  conveyance  and  until  delivery  unless 
provided  by  special  contract,  and  that  It  Is. lia- 
ble to  the*  party  injured  for  damages  for  failure 
to  do  80,  Is  not  subject  to  the  objection  that 
It  leaves  it  discretionary  with  the  Jury  to  find 
damages  upon  an  issue  not  made  by  the  plead- 
ings. Taylor,  B.  &  H.  R.  Co.  v.  Montgomery 
(Tex.  App.)  16  S.  W.  178 ;  Taylor.  B.  &  H.  R. 
Co.  V.  Bublett  (Tex.  App.)  16  S.  W.  182. 

A  carrier  Is  primarily  bound  to  provide  food 
and  water  for  stock  shipped  over  Its  line  of  rail- 
road, and  it  Is  Its  duty  to  provide  sottable 
places  for  feeding  and  watering  stock  trans- 
ported, and  If  this  Is  not  done  It  is  responsible 
for  any  loss  occurring  from  such  neglect.  Gulf. 
C.  &  S.  F.  R.  Co.  V.  Wllhelm  (Tex.  App.)  16  S. 
W.  109. 

And  under  Tex.  Rev.  Stat.  art.  284,  making 
It  the  duty  of  all  common  carriers  conveying 
live  stock  of  any  kind  to  feed  and  water  the 
same  during  the  time  of  conveyance  unless 
otherwise  provided  by  special  contract.  If  the 
cars  In  which  It  Is  transported  be  not  so  con- 
structed that  this  may  be  done  without  unload- 
ing It,  It  becomes  the  duty  of  a  railroad  com- 
pany carrying  such  stock  to  provide  places 
where  It  may  be  unloaded,  watered,  and  fed 
without  Injury,  and  It  Is  not  enough  that  the 
places  so  prepared  may  be  suitable  In  good 
weather;  and  It  would  be  liable  for  an  injury 
resulting  from  the  fact  that  a  pen  maintained 
by  It  was  muddy  by  reason  of  recent  rains.  In- 
ternational &  G.  N.  R.  Co.  V.  McRae,  82  Tex. 
614. 

And    a    railroad   company    transpmsUng    llvt 
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for  the  want  of  feed  or  water,  or  for  any 
other  cause  incident  to  railroad  transporta- 
tion, except  for  fraud  or  gross  negligence  in 
forwarding  the  particular  cars  in  which  the 
stock  was  loaded.  It  further  provided  that 
the  plaintiff  should  load  and  unload  the 
stock,  and  feed  and  water  them  at  its  own 
risk  and  expense. 

Although  the  contract  by  which  the  plain- 
tiff undertook  to  load,  feed,  water,  and  un- 
load its  stock  at  its  own  risk  and  expense 
may  have  been  a  valid  and  binding  con- 
tract, it  was  the  duty  of  the  defendant  to 
provide  suitable  and  safe  facilities  for  load- 
ing and  unloading  the  stock,  and  also  for 
watering  and  feeding  them  while  being  car- 
ried over  its  line  of  road.  Norfolk  d  W,  R. 
Co.  V.  Barman,  91  Va.  601 ;  Hutchinson,  Car. 
8  322a. 

A  failure  to  provide  such  facilities  is  neg- 
ligence, against  which  a  common  carrier  is 
not  permitted  to  contract.  Code,  S  1296; 
Norfolk  d  W.  R,  Co.  v.  Harman,  91  Va.  601 ; 
Virginia  d  T.  R.  Co,  v.  Sayera,  26  Gratt. 
328. 

The  evidence  of  the  plaintiff  shows  that 


the  horses  and  mules  were  not  unloaded,  so 
that  they  could  be  fed,  watered,  and  allowed 
to  rest,  from  the  time  they  were  placed  upon 
the  cars  at  Covington,  Kentucky,  until  they 
reached  Greenbrier,  West  Virginia,  a  period 
of  more  than  sixty  hours.  It  further  shows 
that  the  defendant  company  refused  to  al- 
low them  to  be  unloaded  during  that  time. 

The  defendant  endeavored  to  account  for 
its  failure  to  perform  its  duty  in  this  respect 
by  proving  that  the  cars  upon  which  the 
horses  and  mules  were  loaded  were  so  built 
that  they  could  be  fed  and  watered  upon  the 
cars.  The  evidence  of  the  plaintiff  shows 
that  neither  the  agent  of  the  plaintiff  nor 
the  agents  of  the  defendant  understood  that 
the  horses  and  mules  were  to  be  fed  and 
watered  without  being  unloaded.  On  the 
contrary,  the  asents  of  the  defendant  recog- 
nized the  fact  that  it  was  their  duty  to  al- 
low the  horses  and  mules  to  be  unloaded, 
fed,  watered,  and  given  time  to  rest. 

At  Huntington,  after  the  horses  had  been 
without  food  for  some  thirty-six  hours,  they 
were  given  water  upon  the  cars,  and  also  fed 
two  or  three  bales  of  hay  during  the  night, 


stock  should  not  only  have  proper  machinery 
and  facilities  for  unloading  such  stock  when- 
ever in  the  course  of  transit  It  may  be  necessary 
to  unload  it  for  necessary  exercise  and  refresh- 
ment, but  also  to  unload,  feed,  and  water  it  at 
the  Journey's  end  if  there  be  delay  in  making 
delivery  and  discharging  the  carrier  from 
liabUity  where  the  health  of  the  animals  re- 
quires it.  Taylor,  B.  k  11.  R.  Co.  v.  Montgom- 
ery (Tex.  App.)  16  S.  W.  178;  Taylor,  B.  &  H. 
B.  Co.  V.  Sublet t  (Tex.  App.)  16  S.  W.  182. 

And  a  carrier  under  a  contract  with  a  shipper 
of  cattle  providing  that  its  liability  shall  cease 
upon  delivery  to  a  connecting  carrier,  which 
does  not  make  an  immediate  delivery  upon  ar- 
rival at  the  end  of  the  route,  is  liable  for  any 
Injury  resulting  from  a  refusal  of  a  request  by 
the  shipper  tor  an  opportunity  to  feed  and 
water  the  cattle.  Texas  &  P.  R.  Co.  v.  Stribling 
(Tex.  Civ.  App.)  84  S.  W.  1003. 

And  a  railroad  company  carrying  stock  to  be 
delivered  to  a  connecting  carrier;  which  falls 
and  neglects  to  feed  and  water  it  or  allow  the 
shipper  to  do  so  for  more  than  thirty  hours 
while  en  route,  is  liable  for  the  damages  result- 
ing though  the  effect  of  such  failure  does  not 
appear  or  become  developed  until  later  during 
the  trip,  and  after  the  stocic  has  passed  from  its 
posBession.  Galveston,  H.  &  S.  A.  B.  Co.  v. 
Herring  (Tex.  Civ.  App.)  24  S.  W.  989. 

The  question  whether  a  carrier  under  contract 
with  a  shipper  of  cattle  releasing  it  from  liability 
upon  delivery  of  the  cattle  to  a  connecting  car- 
rier held  them  a  sufficient  length  of  time  after 
arrival  at  the  end  of  its  route  to  afiTord  the  ship- 
per opportunity  to  feed  and  water  them,  and  if 
so  held  what  injury  resulted  therefrom,  are 
questions  for  the  Jury.  Texas  &  P.  B.  Co.  v. 
Stribling  (Tex.  Civ.  App.)  84  8.  W.  1003. 

But  a  railroad  company  is  not  bound  to  feed 
cattle  en  route  or  afford  the  shipper  opportunity 
to  do  so,  where  by  the  contract  its  liability  is 
to  cease  upon  delivery  of  the  stock  to  a  con- 
necting carrier,  and  the  run  upon  its  road  is  but 
little  over  three  hours.     Ibid. 

And  no  penalty  can  be  recovered  under  the 
Texas  statute  for  failure  of  a  carrier  to  feed 
aud  water  stock  where  the  distance  it  was  to 
be  carried  was  such  that  it  would  require  such 
a  short  time  to  carry  it  that  an  ordinarily 
prudent  person  would  not  under  similar  circum- 
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stances  have  fed  and  watered  cattle  that  were 
In  proper  condition  for  shipment.     Ihid. 

It  is  the  duty  of  a  shipper  of  cattle  to  prop- 
erly feed  and  water  them  before  starting  them 
on  their  Journey,  and  the  carrier  is  authorised 
to  presume,  in  the  absence  of  knowledge  to  the 
contrary,  that  the  cattle  have  been  proi>erly  fed 
and  watered  before  they  are  tendered  for  ship- 
mmt.     /bid. 

A  shipper  cannot  tender  his  cattle  in  a 
starved  and  famished  condition  to  a  carrier  for 
a  short  haul  of  a  few  hours,  and  compel  the  car- 
rier to  feed  and  water  them  during  the  trip  or 
incur  a  penalty  for  the  refusal  so  to  do.     Ibid, 

So,  a  railroad  company  cannot  bind  the  ship- 
per by  contract  to  load,  unload,  and  reload  his 
stock  at  his  own  risk,  and  feed,  water,  and  at- 
tend it  at  his  own  risk  while  in  the  stock  yardts. 
and  relieve  itself  from  responsibility  for  such 
feeding,  watering,  and  attention.  Gulf,  C.  ft  S. 
F.  B.  Co.  V.  Trawick,  68  Tex."  314. 

A  carrier  Is  liable  for  injuries  to  cattle 
skipped,  though  the  shipper  agrees  to  accom- 
pany them  and  feed  and  water  them  at  his  own 
risk,  where  It  fails  to  furnish  him  with  proper 
facilities  for  so  doing.  Taylor,  B.  ft  H.  B.  Co. 
V.  Montgomery  (Tex.  App.)  16  S.  W.  178; 
Taylor,  B.  &  H.  B.  Co.  v.  Sublett  (Tex.  App.)  16 
S.  W.  182. 

Thus,  a  railroad  company  carrying  stock  which 
is  not  fed  or  watered  for  thirty  hours  is  Just 
as  liable  therefor  where  the  duty  under  the  con- 
tract of  carriage  devolved  upon  the  shipper,  and 
it  falls  to  give  him  opportunities  or  facilities 
for  feeding  and  watering,  as  it  would  be  if  the 
duty  of  feeding  and  watering  rested  with  It. 
Galveston,  H.  &  S.  A.  B.  Co.  v.  Thompson  (Tex. 
Civ.  App.)  23  S.  W.  030. 

And  a  railroad  company  carrying  stock  can- 
not escape  liahility  for  failure  to  feed  and 
water  It  for  thirty-one  hours,  upon  the  ground 
that  the  contract  of  carriage  provided  that  the 
shipper  should  feed  and  water  the  stock  In 
transit  and  release  the  carrier  from  all  damages 
on  account  thereof,  without  showing  that  It  af- 
forded the  shipper  sufficient  and  reasonable 
facilities  and  necessary  opportunities  to  feed  and 
water  such  stock  during  the  trip.  Taylor.  B. 
&  H.  B.  Co.  V.  Montgomery  (Tex.  App.)  16  8. 
W.  178 ;  Taylor,  B.  ft  H.  B.  0>.  V.  Snblett  (Tex. 
App.)  16  S.  W.  182. 
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^th  the  express  promise  that  they  would  be 
taken  to  the  stock  yards  the  next  morning, 
where  they  would  be  unloaded  and  fed. 
This  was  not  done,  and  the  horses  had  nei- 
ther food  nor  water  until  they  reached 
Greenbrier,  on  Wednesday  evening,  about 
sundown. 

In  addition  to  the  duty  imposed  upon  a 
common  carrier  of  live  stock  by  the  common 
law,  §  4386  of  the  Revised  Statutes  of  the 
United  States  provides  that  "no  railroad 
•company  within  the  United  States  whose 
road  forms  any  part  of  a  line  of  road  over 
which  cattle,  sheep,  swine,  or  other  animals 
are  conveyed  from  one  state  to  another,  or 
the  owners  or  masters  of  steam,  sailing,  or 
other  vessels  carrying  or  transporting  cattle, 
sheep,  swine,  or  oi£er  animals  from  one 
state  to  another,  shall  confine  the  same  in 
cars,  boats,  or  vessels  of  any  description,  for 
a  longer  period  than  twenty-eight  consecu- 
tive hours,  without  unloading  tiie  same  for 
rest,  water,  and  feeding,  for  a  period  of  at 
least  five  consecutive  hours,  unless  prevented 
from  so  unloading  by  storm  or  other  acci- 
dental causes.    In  estimating  such  confine- 


ment the  time  during  which  the  animals 
have  been  confined  without  such  rest  on  con- 
necting roads  from  which  they  are  received 
shall  be  included,  it  being  the  intent  of  this 
section  to  prohibit  their  continuous  confine- 
ment beyond  the  period  of  twenty-eight 
hours,  except  upon  the  contingencies  here- 
inbefore stated. 

The  counsel  of  the  defendant  contends  that 
the  statute  of  the  United  States  has  no  ap- 
plication to  this  case,  and  that  no  damages 
can  be  recovered  for  its  violation,  even  if 
damages  resulted  therefrom: 

First.  Because  the  statute  does  not  em- 
brace horses  and  mules,  but  applies  only  to 
cattle,  sheep,  swine,  and  such  other  animals 
as  are  intended  for  food;  that  the  statute 
was  intended  to  secure  the  people  of  the 
country  from  consuming  diseased  animal 
food;  and  that  the  statute  is  restricted  to. 
animals  used  for  that  purpose.  It  is  true 
that  the  words  "horses"  and  "mules"  are 
not  named  in  the  statute,  but  the  words 
"other  animals"  are  used,  and  they  are  suffi- 
ciently comprehensive  to  embrace  horses  and 
mules. 


So,  a  railroad  company  carrying  stock  may  be 
beld  responsible  for  consequences  resulting  from 
a  failure  to  feed  and  water  it,  though  the  ship- 
per is  under  a  contract  to  load  and  unload  and 
feed  and  water,  after  a  reasonable  time  has 
elapsed,  where  the  train  is  detained  for  an  un- 
reasonable time  through  the  negligence  of  the 
carrier.  Fort  Worth  &  D.  C.  R.  Co.  v.  Daggett 
(Tex.  Civ.  App.)  27  8.  W.  186. 

And  a  railroad  company  carrying  stock  is  lia- 
ble for  injury  thereto  from  failure  to  feed  and 
water  the  same  for  thirty-one  hours,  though  it 
was  carried  under  special  contract  that  the 
shipper  was  to  feed  and  water  it,  and  though 
the  carrier  had  watering  stations  at  convenient 
points  along  its  line,  where  It  failed  and  neg- 
lected to  notify  the  shipper  of  the  location  of 
«ach  feed*ng  and  watering  places  and  of  the 
time  when  the  trains  conveying  the  cattle  ar- 
rived at  such  stations,  and  the  cattle  were  dam- 
aged by  reason  of  such  failure.  Taylor,  B.  & 
H.  R.  Co.  V.  Montgomery  (Tex.  App.)  16  8.  W. 
178 ;  Taylor,  B.  &  H.  R.  Co.  v.  8ublett  (Tex. 
App.)  16  8.  W.  182. 

But  a  railroad  company  is  exonerated  from 
responsibility  under  Tez.  Rev.  Stat.  art.  284, 
providing  that  it  shall  be  the  duty  of  a  common 
earrier  who  conveys  live  stock  of  any  kind  to 
feed  and  water  it  during  the  time  of  conveyance 
and  until  delivered  to  the  consignee  or  otherwise 
disposed  of,  unless  otherwise  provided  by  special 
contract,  where  there  was  a  special  contract  that 
the  shipper  was  to  take  care  of,  feed,  and  water 
and  attend  to  the  stock,  and  that  it  was  to  be 
fed  and  watered  at  a  designated  place,  and  It  does 
not  appear  that  the  carrier  was  requested  to 
atop  for  feed  and  water  at  any  other  place. 
Missouri  P.  R.  Co.  v.  Texas  &  P.  R.  Co.  41  Fed. 
Rep.  013. 

And  an  instruction  in  an  action  by  a  shipper 
of  horses  for  damages  from  failure  of  the  car- 
rier to  feed  and  water  them,  and  for  the  statu- 
tory penalty  therefor  confining  the  negligence 
in  feeding  and  watering  to  a  particular  place, 
is  not  reversible  error  where  the  proof  shows 
that  the  only  attempt  and  the  only  opportunity 
given  to  water  and  feed  was  at  that  place.  Gal- 
veston, H.  &  8.  A.  R.  Co.  V.  Thompson  (Tex. 
CIT.  App.)  2S  8.  W.  080. 

8o,  while  the  consent  of  a  shipper  of  cattle 
to  the  omission  to  feed  and  water  them  at  a 
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particular  place  would  estop  him  from  claiming 
negligence  on  the  part  of  the  carrier  for  not 
feeding  and  watering  them  at  that  place  where 
the  only  delay  was  such  as  resulted  in  the  ex- 
tra time  required  to  make  the  next  feeding  sta- 
tion in  the  absence  of  negligence  on  the  part  of 
the  carrier,  it  would  have  no  effect  on  an  unusual 
delay  by  its  negligence  in  not  making  the  custo- 
mary time.  St.  Louis,  A.  &  T.  R.  Co.  v.  Turner, 
1  Tex.  Civ.  App.  625. 

But  a  railroad  company  is  not  liable  for  a 
penalty  imposed  by  statute  for  failure  to  feed 
animals  shipped  over  its  road  when  the  failure 
occurred  while  the  road  was  in  the  hands  of  a 
receiver.  And  statutory  penalties  incurred 
while  a  railroad  is  in  the  hands  of  a  receiver 
do  not  constitute  such  a  claim  against  the  com- 
pany as  would  be  included  within  the  equitable 
rule  that  to  the  extent  of  the  Income  used  by  the 
receiver  in  improvement  of  the  property  the 
company  would  afterwards  be  liable  for  claims 
arising  under  and  not  paid  by  the  receiver. 
Texas  &  P.  R.  Co.  v.  Bamhart,  5  Tex.  Civ.  App. 
601. 

In  order  to  recover  the  penalty  or  forfeiture 
prescribed  by  art.  284,  Tex.  Rev.  Stat.,  for  not 
properly  feeding  and  watermg  cattle  shipped 
the  statutory  grounds  must  be  particularly  set 
forth  and  fairly  established  by  proof.  Good  v. 
Galveston,  H.  &  S.  A.  R.  Co.  (Tex.)  4  L.  R.  A. 
801. 

But  the  location  of  feeding  and  watering  sta- 
tions for  the  purpose  of  feeding  and  watering 
stock  that  might  be  transported  over  lines  of 
railway  is  a  fact  peculiarly  within  the  knowl- 
edge of  the  railway  companies  and  owners  of 
transporting  lines,  and  is  not  a  matter  to  be 
pleaded  by  the  shipper  in  bringing  action  for 
damage  accruing  from  negligence  in  falling  to 
properly  feed  and  water  such  stock.  Gulf,  C. 
&  S.  F.  R.  Co.'  v.  Wilhelm  (Tex.  App.)  16  8. 
W.   109. 

The  question  In  an  action  against  a  railway 
company  for  failure  to  feed  and  water  stock  for 
thirty  hours,  as  to  whether  the  plaintiff  is  en- 
titled to  recover  a  penalty  under  Tex.  Rev.  Stat, 
art.  284,  In  addition  to  his  damages,  Is  one  of 
fact  for  the  jury.  Galveston,  H.  &  3.  A.  R.  Co. 
V.  Thompson  (Tex.  Civ.  App.)  23  8.  W.  980. 

Ano  an  infraction  of  the  law  by  a  carrier, 
which  will  Justify  the  recovery  of  a  penalty  by 
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The  object  of  the  statute,  we  think,  was 
to  prev'ent  cruelty  and  injuiy  to  animals 
that  were  shipped  long  distances  upon  cars 
or  boats,  by  requiring  that  they  should  be 
unloaded,  watered,  fed,  and  allowed  to  rest 
at  stated  intervals.  It  is  a  humane  rather 
than  a  sanitary  regulation.  As  cattle, 
sheep,  and  swine  were  more  generally 
shipped  upon  the  cars  than  horses  and  mules, 
they  were  doubtless  named,  while  the  words 
"other  animals"  were  added  to  include  all 
animals  that  might  be  shipped  in  crowded 
cars  or  boats,  and  which  w^ould  suffer  also 
for  the  want  of  food,  water,  or  rest 

There  is  nothing  in  the  language  of  the 
statute  in  question  which  would  indicate 
that  only  animals  used  for  food  were  intend- 
ed to  be  embraced  within  its  provisions. 
On  the  contrary,  we  think  it  is  clear  that  all 
animals  which  would  suffer  in  like  manner 
with  cattle,  sheep,  and  swine  for  want  of 
food,  water,  or  rest,  while  bein^  shipped  long 
distances,  are  within  its  provisions. 

The  second  ground  assigned  wh^  this  stat- 
ute is  not  applicable  to  this  case  is  that  one 
state  cannot  enforce  the  penal  laws  of  an- 
other state  or  country. 

No  principle  of  law  is  better  settled  than 
this,  but  we  do  not  think  it  is  in  any  way 
involved  in  this  case.  In  order  to  come 
within  the  scope  of  that  principle,  the  action 
or  suit  imist  be  in  the  nature  of  a  proceed- 
ing in  favor  of  the  state  whose  laws  have 
been  violated.  The  Supreme  Court  of  the 
United  States,  in  the  case  of  Wisconsin  v. 
Pelican  Ins.  Co,  127  U.  S.  265,  32  L.  ed.  239, 


Mr.  Justice  Gray  delivering  the  opinion  of 
the  court,  said:  *  "The  ride  that  the  oourt» 
of  no  country  execute  the  penal  laws  of  an- 
other applies,  not  only  to  prosecutions  and 
sentences  for  crimes  and  misdemeanors,  but 
to  all  suits  in  favor  of  the  state  for  the  re- 
covery of  pecuniary  penalties  for  any  vio- 
lation of  statutes  for  the  protection  of  it» 
revenue  or  other  municipal  laws,  and  to  all 
judgments  for  such  penalties."  This  state- 
ment of  the  rule  was  approved  by  the  privy 
council  in  the  case  of  Huntington  v.  At  trill 
[1893]  A.  C.  150,  157,  in  the  following  lan- 
guage: "Their  lordships  do  not  hesitate  to 
accept  that  exposition  of  the  law,  which,  in 
their  opinion,  discloses  the  proper  test  for 
ascertaining  whether  an  action  is  penal  with- 
in the  meaning  of  the  rule.  A  proceeding 
in  order  to  come  within  the  scope  of  the  rule, 
must  be  in  the  nature  of  a  suit  in  favor  of 
the  state  whose  law  has  been  infringed.'' 
Huntington  v.  AttHU,  146  U.  S.  667,  36  L. 
ed.  1123. 

Tested  by  this  rule,  this  is  not  a  penal  ac- 
tion, nor  is  it  in  the  nature  of  a  penal  action 
in  favor  of  the  United  States.  It  is  merely 
a  civil  action  to  recover  damages  for  injuries 
done  the  plaintiff  in  part,  by  reason  of  the 
defendant's  failure  to  perform  a  duty  im- 
posed upon  it  by  an  act  of  Congress.  The 
fact  that  there  is  a  penalty  provided  for  the 
violation  of  the  statute  payable  to  the  United 
States  does  not  prevent  those  who  have  been 
specially  injured  by  its  violation  ii'om  re- 
covering damages  therefor.  For  where  a 
duty  imposed,  says  Mr.  Cooley  in  his  work 


a  shipper  of  stock  for  failure  to  feed  and 
water  under  that  act.  must  be  shown  by 
stronger  proof  than  a  mere  preponderance.  Ibid, 
The  statutory  penalty  inflicted  by  that  act 
Is  independent  of  the  contract  of  carrier  and 
the  damages  arising  from  its  breach,  and  is  tot 
governed  by  a  clause  In  such  contract  barring 
right  of  recovery  for  a  claim  thereunder  unless 
suit  therefor  is  brought  within  a  designated 
number  of  days  after  the  damages  shalF  accrue. 
Gulf,  C.  &  S.  P.  R.  Co.  V.  Gray  (Tex.  Civ.  App.) 
24  S.  W.  837. 

y.  Miscellaneous  statutory  provisions. 

There  are  various  other  statutory  provisions 
bearing  upon  the  subject  of  the  duties  of  car- 
riers of  live  stock  with  reference  to  care  during 
transportation,  which  have  been  judicially  con- 
strued. 

Thus,  a  railroad  company  transporting  stock 
is  liable  under  Kan.  Gen.  Stat.  1889.  1  1260, 
Imposing  liability  for  all  damages  done  to  per- 
sonal property  in  consequence  of  neglect  on  its 
part  when  caused  by  a  failure  to  give  that 
ordinary  care  which  a  man  of  ordinary  pru- 
dence similarly  situated  would  have  given  to 
stock  under  the  same  circumstances.  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Ditmars.  8  Kan.  App.  459. 

And  evidence  that  a  railroad  company  trans- 
porting stock  took  about  forty-two  hours  to 
come  less  than  400  miles,  and  that  the  motive 
power  was  pbor  and  the  train  a  heavy  one,  and 
that  the  stock  was  kept  at  one  time  about 
twenty-nine  hours,  and  at  another  about  twenty- 
four  or  twenty-five  hours  without  being 
watered,  fed,  or  unloaded,  and  was  finally  un- 
loaded Into  a  muddy  yard  at  night  and  re- 
shlpped  the  next  morning,  and  of  many  other 
things  which  a  prudent  man  would  not  do,  is 
sufficient  to  warrant  a  recovery  under  Kan. 
44  L.  R.  A. 


uen.  Stat.  1889.  T  1250,  making  railroads  liable 
for  damages  done  to  personal  property  In  conse 
quence  of  neglect  on  their  part.     Ihid. 

And  the  railroad  company  cannot  avoid  the 
charge  of  negligence  In  transporting  stock  on 
the  ground  that  the  stock  was  In  charge  of  an 
employee  of  the  owner,  where  It  merely  appears 
that  an  employee  accompanied  the  stock,  but 
it  does  not  appear  that  he  was  in  charge. 
Ihid. 

But  the  plaintiff  In  an  action  under  that  act 
must  allege  and  prove  negligence  of  the  com- 
pany and  the  damages  resulting  therefrom. 
Ihid, 

So,  Wis.  Laws  1887,  chap.  487,  requires  every 
railroad  corporation  operating  a  road  within  the 
state  to  receive  and  carry  live  stock  during 
eight  months  of  the  year  Including  March  and 
April,  prescribing  the  conditions  upon  which 
SUCH  stock  Is  to  be  carried,  and  declares  that 
railroad  companies  transporting  cars  of  live 
sto^k  shall  feed  and  water  such  stock  as  shall 
be  unloaded  under  the  provisions  of  that  act 
at  the  expense  of  the  railroad  company,  where 
such  stock  shall  be  detained  by  them  for  a  long- 
er period  than  six  hours.  Abrams  v.  Milwau- 
kee, L.  S.  &  W.  EL  Co.  87  Wis.  485. 
'  Jind  a  contract*  between  a  carrier  and  a 
sihpner  by  which  the  shipper  agrees  to  feed  and 
water  his  own  stock  during  transportation  is 
Ineffbetttaljcto  relieve  the  railroad  company  from 
responsibility  for  keeping  stock  confined  for 
more  than  thirty-four  hours  without  food-  or 
drink,  so  far  as  It  attempts  to  exempt  the  com- 
pany from  liability  by  reason  of  its  own  negli- 
gence or  the  negligence  of  Its  employees.  Ihid. 

So,  under  Tex.  Rev.  Stat.  1895,  arts.  4494, 
4^96,  providing  that  railroad  companies  shall 
furnish  sufficient  accommodation  for  transporta- 
tion, and  dlscharee  such  passengers  and  proper- 
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on  Torts,  Ist  ed.  p.  654,  is  obviously  meant 
to  be  a  public  duty,  and  the  penalty  for  its 
violation  is  made  pavable  to  the  state  or  to 
an  informer,  the  right  of  an  individual  in- 
jured to  maintain  an  action  on  the  case  for 
a  breach  of  the  duty  owing  to  him  is  unques- 
tionable. 

Shearman  &  Redfield,  in  their  work  on 
Negligence  (§  13),  say  that  "the  violation 
of  a  statute  or  ordinance  regulating  the 
speed  of  vehicles,  horses,  or  trains,  or  rec^uir- 
ing  special  signals  or  warnings  to  be  given 
upon  their  approach,  or  lights  to  be  shown, 
is  such  a  breach  of  duty  as  may  be  made 
the  foundation  of  an  action  by  any  person 
belonging  to  the  class  intended  to  be  protected 
by  such  a  regulation,  provided  he  is  specially 
injured  thereby.  The  violation  of  such  a 
statute  of  the  United  States  may  be  made  the 
basis  of  an  action  for  negligence  in  a  state 
court.  These  principles  apply,  not  only 
where  the  statute  or  ordinance  declares  that 
persons  violating  it  shall  be  liable  for  any 
damage  sustained  by  reason  of  its  breach, 
but  also  where  it  contains  no  such  provi- 
sions, and  simply  imposes  a  penalty  by  way 
of  fine  or  otherwise,  for  disobedience."  •  Bish- 
op, Noncont.  L.;  Comyns,  Dig.  Action  on 
Statutes, -F;  Hayes  v.  Michigan  C.  R.  Co. 
Ill  U.  S.  228,  28  L.  ed.  410. 

We  have  no  doubt  that  one  of  the  objects 
of  S  4386  of  the  Revised  Statutes  of  the 
United  States  was  to  prevent  loss  to  the 
owners  of  live  stock  which  would  result 
from  its  being  carried  long  distances  by  com- 


mon carriers  without  food,  water,  and  rest. 
Ilie  plaintiff  belongs  to  the  class  intended  to 
be  protected  thereby,  and  has  the  right  to 
recover  from  the  defendant  the  damages 
which  were  caused,  if  any,  by  its  violation 
of  the  statute,  and,  having  such  right,  he 
could  bring  his  action  in  the  state  court.  ''It 
is  diiBcult,"  said  Mr.  Justice  Miller  in  Den- 
nick  V.  Central  R,  Co.  103  U.  S.  11,  17,  18, 
26  L.  ed.  439,  441,  442,  "to  understand  how 
the  nature  of  the  remedy,  or  the  jurisdiction 
of  the  courts  to  enforce  it,  is  In  any  manner 
dependent  on  the  question  whether  it  is  a 
statutory  or  a  oommon-law  right.  Wherever, 
by  either  the  common  law  or  the  statute  law 
of  a  state,  a  right  of  action  has  become  fixed 
and  a  legal  liability  incurred,  that  liability 
may  be  enforced  and  the  right  of  action  pur- 
sued in  any  court  which  has  iurisdiction  of 
such  matters  and  can  obtain  jurisdiction  of 
the  parties." 

In  the  case  of  Nashville,  C,  d  8t,  L.  R.  Co. 
V.  HeggiCy  86  Ga.  210,  it  was  held  that,  un- 
der $  4386  of  the  Revised  Stetutes  (the  sec- 
tion now  under  consideration ) ,  if  a  railroad 
company  kept  horses  on  its  cars  for  more 
than  twenty-eight  hours  without  unloading 
them  for  rest,  water,  and  food,  it  was  negli- 
gence per.  se;  and  that  such  company  was 
not  only  liable  for  the  penalty  prescribed  by 
the  stetute,  but  also  for  any  damage  or  in- 
jury thereby  sustained  by  the  owner  of  the 
horses. 

In  Orey  v.  Mobile  Trade  Co.  55  Ala.  387, 
28  Am.  Rep.  729,  it  was  held  that  where  a 


ty  as  shall  be  offered  at  their  places  of  destina- 
tion, making  them  liable  to  the  party  aggrieved 
for  damages  sustained  by  any  failure  In  per- 
formance of  snch  duty  as  soon  as  reasonable 
time  has  elapsed  after  cattle  are  offered  for 
transportation.  It  becomes  the  duty  of  a  rail- 
road company  to  furnish  accommodations  for 
their  transportation,  and  it  Is  liable  In  damages 

for  a  breach  thereof.  Davis  v.  Texas  &  P.  R. 
Co.  91  Tex.  505. 

And  the  object  and  Intention  of  Tex.  Rev. 
Stat.  art.  4227,  providing  that  where  there  Is 
a  delay  In  shipping  the  corporation  shall  pay  to 
the  party  aggrieved  all  damages  which  shall  be 
aastained  thereby  with  costs  of  the  suit,  are  to 
famish  full  compensation  for  the  injury  in- 
flicted by  the  failure  of  the  carrier  to  perform 
its  doty.  International  &  G.  N.  R.  Co.  v. 
Ritchie  (Tex.  Civ.  App.)  26  S.  W.  840. 

A  railroad  company  is  not  relieved  from  lia- 
bility for  delay  in  shipping  under  that  act  by 
the  fact  that  the  shipper  put  his  cattle  In  the 
carrier's  pens  voluntarily,  where  that  was  the 
place  provided  for  them  and  cars  were  expected 
at  any  hour,  and  he  exercised  the  best  care  he 
could  and  attempted  to  feed  and  water  them 
In  the  meantime,  but  was  prevented  from  prop- 
erly caring  for  them  by  Insufflclent  accommoda- 
tions.    IMd. 

And  the  estimate  of  damages  to  cattle  shipped 
under  the  provisions  of  that  act,  that  the  car- 
rier shall  pay  to  the  party  aggrieved  all  dam- 
ages which  shall  be  sustained  from  delay  in  ship- 
ping, with  costs  of  suit,  made  at  their  destina- 
tion, is  not  subject  to  objection  that  the  cattle 
were  not  shipped  to  market  and  that  the 
measure  of  damages  was  therefore  the  Injury 
done  to  the  cattle  themselves  and  not  the  dif- 
ference in  market  value,  where  such  estimate 
was  the  same  as  the  estimate  at  the  place  of 
«bipment.  ftttd. 
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So.  the  common-law  liability  of  a  carrier,  be- 
ginning when  goods  were  delivered  to  him  for 
immediate  transportation,  Is  not  affected  by 
Tex.  Rev.  Stat.  art.  283,  providing  that  the  trip 
or  voyage  shall  be  considered  to  have  commenced 
from  the  time  of  the  signing  of  the  bill  of  lad- 
ing and  the  liability  of  the  common  carrier  shall 
attach  as  at  common  law  from  and  after  such 
signing  so  as  to  relieve  a  railroad  company  from 
liability  for  injury  caused  by  placing  cattle  in 
its  shipping  pens  and  locking  them  up  and  not 
shipping  them  until  the  next  day.  Interna- 
tional &  G.  N.  R.  Co.  V.  Dimmit  County  Pas- 
ture Co.  5  Tex.  Civ.  App.  186. 

do,  where  It  is  the  custom  of  a  railroad  com- 
pany to  feed  animals  consigned  to  It  for  car- 
riage at  the  expense  of  the  consignor  during  de- 
lav  in  transit,  a  request  under  the  contagious 
diseases  of  animals  act  of  1878,  |  33,  will  be 
Implied,  and  the  company  will  incur  liability  for 
any  losses  occasioned  by  leaving  the  animals  un- 
fed. Ciirran  v.  Midland  G.  W.  R.  Co.  [1896]  2 
Ir.  Rep.  183. 

And  under  an  order  of  council  made  pursu- 
ant to  the  contagious  diseases  of  animals  act  of 
1878.  I  82,  subd.  21,  requiring  that  a  vessel 
used  for  carrying  animals  by  sea  should  after 
landing  the  animals  therefrom  and  before  tak- 
IniT  on  board  any  other  animals  or  cargo  be 
cleansed  and  disinfected  by  having  all  parts  of 
the  yessel  with  which  animals  had  come  in  con- 
tact scraped  and  washed,  the  part  of  the  ves- 
sel with  which  animals  had  come  in  contact 
must  be  cleansed  and  disinfected  according  to 
the  requirements  of  the  order  before  a  new  car- 
go is  placed  on  board,  though  the  new  cargo  Is 
not  loaded  in  a  place  with  which  the  animals  had 
come  in  contact.  Ismay  v.  Blake,  7  Asp.  Mar. 
L.  Cas.  189,  66  L.  T.  N.  8.  580,  56  J.  P.  486. 
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cargo  of  cotton  was  received  by  a  carrier  for 
transportation,  and  was  destroyed  by  fire  on 
the  boat,  the  carrier  coidd  not  avail  himself 
of  an  exemption  from  liability  for  loss  by 
fire  if  he  neglected  to  protect  the  cotton  on 
the  deck  of  the  vessel  by  a  complete  and  suit- 
able covering  of  canvas  or  other  suitable  ma- 
terial to  prevent  ignition  by  sparks,  as  re- 
quired under  penalty  by  act  of  Congress,  and 
this,  too,  although  the  act  of  Congress  had 
been  repealed  before  the  case  was  tried. 
Carroll  v.  Staten  Island  R,  Co,  68  N.  Y.  126, 
17  Am.  Rep.  221 ;  Fort  Worth  d  D.  (7.  R.  Co. 
V.  Daggett,  87  Tex.  322. 

In  addition  to  the  claim  for  damages  caused 
by  and  resulting  from  the  failure  of  the  de- 
fendant to  perform  its  duty  in  allowins;  the 
stock  to  be  unloaded,  fed,  watered,  and  per- 
mitted to  rest,  the  plaintiff  claims  Uiat  the 
defendant  did  not  furnish  suitable  and  ^afe 
facilities  for  unloading  the  stock  at  I^ynch- 
burg,  and  for  its  failure  to  do  so  one  of  the 
horses  had  a  knee  joint  so  fractured  that  It 
produced  lockjaw,  from  which  the  horse  died. 
The  defendant  seems  not  to  have  had,  in  the 
language  of  its  agent  at  Lynchburg,  ''the 
usual  gan^ay  for  loading  and  unloading 
stock  leading  from  the  car  to  the  ground." 
Its  arrangement  for  unloading  stock  there 
was  to  take  them  out  of  the  cars  on  the  plat- 
form of  the  depot  next  to  the  railroad  track, 
thence  through  the  depot  to  the  opposite  side 
of  the  depot  to  a  platform,  which,  according 
to  the  plaintiff's  evidence,  was  from  3  to  4 
feet  wide.  This  platform  extended  alone  the 
side  of  the  depot,  sloping  gradually  down 
from  the  door  of  the  depot  to  the  street.  The 
platform,  at  the  highest  point,  is  from  2  to 
2^  feet  from  the  ground.  One  side  of  the 
platform  was  against  the  depot,  so  that  stock 
could  not  get  off  of  it  on  tliat  side,  but  the 
other  side  had  no  railing  to  prevent  stock 
from  stepping  or  being  crowded  off  of  it. 
The  horse  which  died  of  lockjaw,  together 
with  a  mule,  the  evidence  tended  to  show, 
was  crowded  or  jumped  off  of  the  platform 
on  its  unprotected  side,  and  received  the  in- 
jury referred  to. 

The  defendant's  evidence  tends  to  prove 
that  this  platform  had  long  been  used  oy  it 
for  loading  and  unloading  horses,  and  no 
injury  had  theretofore  resulted  from  its  use, 
and  that  it  was  safe  and  suitable  for  that 
purpose;  that  the  plaintiff's  agent  did  not 
lead  his  horses  and  mules  out  of  the  car,  as 
he  ought  to  have  done,  but  allowed  some  of 
them  to  go  out  without  anyone  holding  them, 
and  was  thus  guilty  of  such  contributory 
negligence  as  would  prevent  a  recovery,  even 
if  the  facilities  for  unloading  were  not  suit- 
able and  safe.  The  facilities  for  unloading 
were  not  such  as  are  usually  provided.  The 
evidence  is  conflicting.  This  was  peculiarly 
a  question  for  the  determination  of  a  jury, 
ana  we  cannot  say  that  its  verdict  upon  this 
point,  which  was  approved  by  the  trial  court, 
was  not  supported  by  the  evidence. 

The  next  and  last  assignment  of  error  is 
that  the  court  failed  to  instruct  the  jury 
that  $  4386  of  the  Revised  Statutes  of  the 
United  States  did  not  embrace  or  refer  to 
horses  and  mules,  but  did  embrace  and  refer 
only  to  cattle  and  other  animals  intended  for 
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food  and  erred  in  giving  in  lieu  thereof  the 
following  instruction,  to  wit: 

"That  if  the  jury  should  find  for  the  plain- 
tiff, in  estimating  its  damages,  they  will  ex- 
clude all  such  injuries  as  the  said  horses  and 
mules  received  before  they  came  into  the 
charee  of  the  defendant  company  at  Coving- 
ton, l^entucky,  and  should  estimate  and  allow 
such  damages  to  said  horses  and  mules  as 
they  shall  find  from  the  evidence  to  be  due 
to  their  confinement  for  a  period  (if  such 
there  was)  greater  than  that  prescribed  in 
9  4386  of  the  Revised  SUtutes  of  the  United 
States,  in  the  cars  in  which  they  were 
brought  by  the  defendant  from  Covington, 
Kentucky,  to  Lynchburg,  Virginia." 

From  what  has  heretofore  oeen  said  in 
this  opinion,  it  is  clear  that  the  court  prop- 
erly refused  to  give  an  instruction  that 
horses  and  mules  were  not  embraced  within 
the  provisions  of  §  4386  of  the  Revised  Stat- 
utes of  the  United  States. 

The  objection  urged  to  the  instruction 
which  was  given  is  that  "the  court  ought  to 
have  left  it  to  the  jury  to  decide  upon  the 
evidence  in  the  case  whether  or  not  the  un- 
loading was  prevented  by  'accidental  causes,' 
and  whether  or  not  the  horses  and  mules  were 
carried  in  cars  in  which  they  did. and  could 
have  proper  food,  water,  space,  and  oppor- 
tunity to  rest,  "inasmuch  as  there  would  be 
no  liability  on  the  defendant  under  the  stat- 
ute if  the  unloading  was  prevented  from  ac- 
cidentel  cause,  or  if  the  animals  were  carried 
in  the  manner  set  forth  in  |  4388  of  the  Re- 
vised Statutes.' " 

There  was  no  evidence  whatever  tending 
to  show  that  the  horses  and  mules  of  the 
plaintiff  were  not  unloaded  as  required  by 
9  438C  because  of  "a  storm  or  other  acciden- 
tal cause,"  as  these  words  have  been  con- 
strued by  the  courte  of  the  United  States. 
In  the  case  of  Newport  Nei€(B  d  M.  Valley 
Co.  V.  United  States,  decided  by  the  circuit 
court  of  appeals,  and  reported  in  22  U.  S. 
App.  145,  61  Fed.  Rep.  488,  9  C.  C.  A.  579, 
it  was  held  that  the  carrier  in  a  criminal 
prosecution  under  that  stetute  for  failure 
to  unload  stock  must  show,  in  order  to  es- 
cape the  penalty  imposed  by  the  statute,  not 
only  that  there  was  in  fact  a  storm,  but  that 
with  due  care  he  was  prevented,  as  an  una- 
voidable result  of  the  storm,  from  complying 
with  the  law.  If  the  storm  is  no  excuse, 
said  the  court,  unless  its  unavoidable  effect 
was  to  prevent  compliance,  then  it  follows 
that  no  other  accidentol  causes  would  be  an 
excuse,  unless  the  cause  and  ito  effect  would 
be  likewise  unavoidable.  The  meaning  of 
the  general  words  "other  accidentol  causes" 
must  be  ascertained  by  referring  to  the  pre- 
ceding special  words.  The  rule  noscitur  a 
sociis  is  clearly  applicable.  A  storm  is  un- 
avoidable in  the  sense  that  it  cannot  be  pre- 
vented. "Other  accidental  causes"  must  be 
token  to  mean  other  unavoidable  accidentol 
causes.  An  effect  attributoble  to  the  negli- 
gence of  the  appellant  is  not  an  unavoid^Ie' 
cause. 

There  is  evidence  showing  that  the  defend- 
ant's train  was  delayed  for  some  hours  west 
of  the  Ohio  river  on  account  of  high  water 
and  a  washout,  but  there  is  no  evidence  tend- 
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ing  to  show  that  for  this  cause,  or  because 
of  a  storm  or  other  accidental  cause,  the  de- 
fendant was  prevented  from  unloading  the 
stock  for  more  than  sixty  hours,  and  until 
it  had  reached  Greenbriar,  West  Virginia. 
In  the  case  of  'Sashville,  C,  d  St,  L,  R.  Co,  v. 
Heggie,  86  Ga.  210,  cited  above,  it  was  held 
that  the  fact  that  the  stock  yards  of  the  rail- 
road company  in  that  case  were  on  fire  when 
the  train  passed  Nashville  was  no  sufficient 
excuse  for  not  stopping  the  car  five  hours 
there,  or  at  some  otner  station,  as  provided 
for  in  the  statute,  so  that  the  stock,  after 
they  had  been  in  the  cars  twenty-eight  con- 
secutive hours,  might  be  unloaded,  fed,  and 
watered. 

Section  4388  of  the  Revised  Statutes  of  the 
United  States  provides,  amone  other  things, 
tikat"when  animals  are  carried  in  cars,  boats, 
or  other  vessels  in  which  they  can  and  do 
have  proper  food,  water,  space,  and  oppor- 
tunity to  rest,  the  provisions  in  regard  to 
their  being  unloaded  shall  not  apply.'' 

There  was  evidence  tending  to  show  that 
the  cars  upon  which  the  stock  was  carried 
from  Covin^on,  Kentucky,  were  a  superior 
kind  of  stock  cars,  2  feet  longer  than  the  cars 
in  which  they  were  carried  to  Covington, 
and  provided  with  racks  and  troughs  in 
which  to  feed  and  water. 

If  §  4388  rendered  it  unnecessary  to  unload 
stock  where  they  can  and  do  have  proper 
food  and  water  upon  the  cars,  the  objection 
to  the  instruction  would  have  been  valid; 
but  the  statute  does  away  with  the  require- 
ment to  unload  only  when  the  stock  is  carried 
in  cars,  etc.,  and  in  which  they  can  and  do 
*niave  proper  food,  water,  space  and  oppor- 
tunity for  rest."  There  is  no  evidence  tend- 
ing to  show  that  there  was  space  and  oppor- 
tunity for  rest  in  the  cars  in  which  the  plain- 
tiff's stock  was  shipped.  In  fact,  it  is  evi- 
dent that  forty-three  horses  and  mules,  car- 
ried in  two  cars,  which  were  only  2  feet 
longer  than  ordinary  stock  cars,  had  neither 
space  nor  opportunity  for  rest  on  the  cars. 

The  instruction  under  the  evidence  of  the 
case,  we  think,  was  plainly  right. 

We  are  of  opinion,  therefore,  that  there  is 
no  error  in  the  proceedings  of  the  Circuit 
Court,  and  that  its  judgment  should  be  af- 
firmed. 


James  B.  PACE,  Appt., 

V, 

W.  G.  PACE,  Admr.,  etc.,  of  John  R.  Pace, 

Deceased,  et  al. 

(95  Va.  792.) 

A  snretT  'vrbo  lias  been  obliged  to  pay 
the  obligation  can  prove  the  entire  debt 
against  the  insolvent  estate  of  his  cosurety, 
and  receive  dividends  upon  the  entire  debt 
nntll  reimbursed  that  half  of  the  common 
burden  belonging  to  the  cosurety.    . 

(April  7.  1898.) 

NOTS. — For  contribution  between  cosureties 
Id  general,  see  note  to  Bnshnell  v.  Bushnell 
(Wis.)   9  L.  R.  A    411. 

For  rights  of  surety  on  payment  of  Judgment 
•ee  Frank  v.  Fray  lor   (Ind.)   16  L.  R.  A.  115, 
and  note. 
44  L.  K.  A. 


APPEAL  by  petitioner  from  a  decree  of  the 
Corporation  Court  of  Danville  allowing,' 
him  to  prove  for  only  half  instead  of  the 
whole  liability  which  petitioner  and  dece- 
dent had  sustained  on  a  surety  bond  and 
which  petitioner  liad  been  compelled  to  pay 
in  full.  Reversed. 
The  facts  are  stated  in' the  opinion. 
Messrs.  Christian  Sc  Christian,  for  ap- 
pellant: 

When  James  B.  Pace  paid  the  note,  he  be- 
came entitled  to  two  things,  namely:  Con- 
tribution from  John  R.  Pace's  estate,  which 
was  a  claim  in  personam,  for  one  half  of  the 
debt,  and  subrogation  to  all  the  rights,  rem- 
edies, and  means  of  payment  of  William  F. 
Cheek,  the  creditor,  against  John  R.  Pace's 
estate,  which  right  of  subrogation  was  a 
right  in  rem.  He  had  the  right  to  require 
William  F.  Cheek  to  avail  himself  of  all 
meanfi  he  had  for  collecting  the  debt  of  John 
R.  Pace  to  his  relief  beyond  the  moiety  of  the 
debt,  or,  if  he  paid  it,  to  be  subrogated  to 
those  means  of  indemnity  and  protection. 
Brandt,  Suretyship,  §  269;  Sheldon,  Sub- 
rogation, §  140;  Lidderdale  v.  Robinson,  2 
Brock.  159;  Robertson  v.  Trigg,  32  Gratt. 
76. 

This  doctrine  will  not  be  denied  as  be- 
tween principal  and  surety.  It  applies  in 
precisely  the  same  manner  between  cosure- 
rJes. 

Lidderdale  v.  Robinson,  2  Brock.  167 ;  Rob^^ 
ertson  v.  Trigg,  32  Gratt.  85;  Powell  v. 
White,  11  Leigh,  309;  Watts  v.  Kinney,  3 
Leigh,  272,  23  Am.  Dec.  266;  Miller's  Appeal, 
35  Pa.  481. 

While  J.  B.  Pace,  when  he  paid  the  debt 
after  the  death  of  John  R.  Pace,  became  en- 
titled by  contribution  to  a  personal  claim 
against  John  R.  Pace's  estate  for  only  one 
half  of  the  debt,  he  became  entitled  by  sub- 
rogation to  be  substituted  to  the  creditor's 
right  to  this  ascertainable  proportion  of 
Jonn  R.  Pace's  estate,  which  the  creditor 
held  for  his  relief  and  indemnity. 

Enders  v,  Brune,  4  Rand.  (Va.)  444; 
Watts  V.  Kinney,  3  Leigh,  272,  23  Am.  Dec. 
206;  Potoell  v.  White,  II  Leigh,  309;  Hess's 
Estate,  69  Pa.  272. 

A  creditor  holding  collaterals,  is  not  bound 
to  apply  them  before  enforcing  his  direct 
remedies  against  the  debtor. 

Leu^is  V.  United  States,  92  U.  S.  618,  23 
L.  ed.  513. 

Even  though  the  creditor  realizes  upon  the 
collaterals,  he  can,  when  he  comes  to  prove 
the  claim,  notwithstanding,  prove  for  the  en- 
tire debt. 

MoClintook's  Appeal,  29  Pa.  360;  People 
V.  E,  Remington  d  Sons,  121  N.  Y.  328,  8 
L.  R.  A.  458;  Allen  v.  Danielson,  16  R.  I. 
480;  Logan  v.  Anderson,  18  B.  Mon.  114; 
Citizens'  Bank  v.  Patterson,  78  Ky.  291 ; 
Brown  v.  Merchants  d  F.  Nat.  Bank,  79  N. 
C.  244 ;  Kellogg  v.  Miller,  22  Or.  406 ;  Mil- 
ler's Estate,  82  Pa.  113,  22  Am.  Rep.  754; 
Graeff*s  Appeal,  79  Pa.  146;  Patten's  Ap- 
peal, 45  Pa.  151,  84  Am.  Dec.  479;  Miller's 
Appeal,  35  Pa.  481 ;  Southern  Michigan  Nat, 
Bank  v.  Byles,  67  Mich.  296;  Citizens' 
Bank  v.  Kendrick,  92  Tenn.  437;  Brough'a 
Estate,  71  Pa.  460;  Eastern  Twps.  Bank  ▼• 
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Vermont  Nat.  Bank,  22  Fed.  Rep.  186; 
Chemical  Nat.  Bank  v.  Armstrong,  16  U.  8. 
App.  4tf5,  69  Fed.  Rep.  372,  8  C.  C.  A.  166, 
28  li.  R.  A.  231 ;  Merrill  v.  National  Bank, 
41  U.  S.  App.  629,  75  Fed.  Rep.  148,  21  C. 
C.  A.  282;  London  d  8.  F,  Bank  v.  William- 
et'te  8 team- Mill,  Lumbering  d  Mfg.  Co,  80 
Fed.  Rep.  226;  Re  Bates,  118  111.  524,  59 
Am.  Rep.  383;  Findlay  v.  Hosmer,  2  Conn. 
350;  Moses  v.  Ranlet,  2  N.  H.  488. 

Where  there  are  two  debtors  jointly 
bound,  and  they  die  iivsolvent,  or  where 
there  are  two  debtors  jointly  bound,  and  they 
make  an  assignment  for  the  benefit  of  cred- 
itors, in  either  case,  the  rights  of  the  cred- 
itors to  their  ju3t  proportion  of  the  estates 
become  fixed  as  of  the  date  of  the  death,  or 
the  assignment;  and  all  the  creditors  are  en- 
titled to  prove  for  their  entire  debts  as  they 
existed  at  that  date,  although  they  may  have 
in  the  meantime  realized  from  the  other 
debtor's  estate,  or  assigned  property,  a  por- 
tion of  their  claim. 

Morton  v.  Caldwell,  3  Strobh.  Eq.  166; 
Wilson  V.  McConnell,  9  Rich.  Eq.  500;  EtD 
parte  Stokes,  De  G.  Bankr.  Cas.  618;  Re 
Farkei'  [1894]  3  Ch.  400;  Brown  v.  Mer- 
chants* d  F.  Nat.  Bank,  79  N.  C.  244;  Citi- 
zens* Bank  v.  Kendrick,  92  Tenn.  437; 
Greene  v.  Jackson  Bank,  18  R.  I.  779;  Win- 
ston v.  Biggs,  117  N.  C.  200. 

The  question  involved  here  has  been  pre- 
sented m  at  least  two  cases  decided  in  Eng- 
land, and  in  both  cases  wa&  decided  con- 
formably with  our  contention. 

Ex  parte  8tokes,  De  G.  Bankr.  Cas.  618; 
Re  Parker  [1894]  3  Ch.  400;  Sheldon,  Sub- 
rogation, §  135. 

It  is  supported  by  the  direct  decision  of 
the  supreme  court  of  Pennsylvania  in  Besses 
Estate,  69  Pa.  212;  Watts  v.  Kinney,  3 
Leigh,  272,  23  Am.  Dec.  266. 

llie  entire  debt  is  considered,  not  for  the 
purpose  of  making  a  personal  decree  in  fa- 
vor of  the  solvent  surety  against  the  de- 
ceased surety's  estate,  but  for  the  purpose 
of  ascertaining  the  true  amount  of  tne  fund 
which  the  creditor  had  in  his  hands  or  under 
bis  control,  in  the  eyes  of  a  court  of  equity, 
which  stood  in  his  hands  as  a  security  to 
him  and  indemnification  to  the  cosurety, 
and  it  is  to  this  fund  or  security  or  means 
of  payment  that  the  solvent  surety  is  enti- 
tled to  resort  upon  the  payment  of  the  en- 
tire debt,  as  a  security,  for  the  purpose,  of 
securing  to  him  the  repayment  of  the  con- 
tributory share  of  the  debt  to  which  his  co- 
surety was  justly  liable. 

See  3  Minor,  Inst.  pt.  1,  p.  427. 
Mr.  E.  E.  Bouldin,  for  appellees: 
The  right  of  contribution  arises  between 
sureties  where  one  has  been  called  on  to 
make  good  the  principal's  default,  and  has 
paid  more  than  his  snare  of  the  entire  lia- 
bility. 

Lampleigh  v.  Brathetoait,  1  Smith,  Lead. 
Cas.  in  Eq.  5th  Am.  ed.  Hare  &  W.'s  notes, 
♦71;  Enders  v.  Brune,  4  Rand.  (Va.)  438; 
Douglass  v.  Fagg,  8  Leigh,  588. 

But   he   can   only   call    for    contribution 
when  he  has  paid  more  than  his  proportion 
of  the  debt,  and  then  for  no  more  than  the 
excess. 
44  L.  R.  A. 


Lytle  r,  Pope^  11  B.  Mon.  309;  Ruther- 
ford ▼.  Branch  Bank,  14  Ala.  92 ;  Story,  Eq. 
Jur.  S  492 ;  1  Parsons,  Contr.  p.  32. 

J.  B.  Pace  has  simply  paid  half  of  this 
debt  to  which,  as  between  him  and  John  R. 
Pace,  the  latter  was  bound,  and  therefore 
must  contribute  as  under  a  promise  to  do 
so.  This  is  not  a  superior  claim  to  the  other 
creditors  of  John  R.  Pace,  and  the  law  give» 
him  no  priority.  As  John  R.  Pace's  estate  i» 
insolvent,  and  his  creditors  will  not  be  paid 
in  full,  J.  B.  Pace  desires  to  receive  on  thia 
claim  more  than  other  creditors  whose  debt* 
are  as  large. 

As  between  J.  B.  and  John  R.  Pace,  John 
R.  Pace  never  did  owe  and  never  could  be 
made  to  pay  more  than  his  half. 

If  the  creditors  had  sued  both  in  a  court 
of  equity,  and  it  was  no  prejudice  to  him,  the 
court  would  have  ordered  each  to  pay  half. 

Sheldon,  Subrogation,  §  149. 

J.  B.  Pace  should  not  receive  more  than 
his  pro  rata  on  the  debt  John  R.  Pace  owed 
him. 

On  petition  for  rehearing. 

If  Cheek  had  had  a  lien  or  priority  he 
could  have  collected  all  John  R.  Pace  owed 
before  other  creditors  could  collect  any. 
But  Cheek  had  no  lien  or  priority.  So,  J. 
B.  Pace's  right  and  remedy  are  contribution, 
not  substitution.  John  R.  Pace  must  con- 
tribute his  part  of  that  debt. 

Enders  v.  Brune,  4  Rand.  (Va.)  438; 
Douglass  ▼.  Fagg,  8  Leigh,  588. 

But  he  can  only  call  for  contribution 
when  he  haa  paid  more  than  his  proportion 
of  th^  debt,  and  then  for  no  more  than  the 
excess. 

Adams,  Eq.  *269. 

When  J.  B.  Pace  was  wot  allowed,  by  the 
commissioners,  to  prove  for  no  more  than 
the  excess,  he  complained  that  be  was  not 
allowed  to  prove  that  John  R.  Pace  owed 
him  more  than  his  very  statement  on  its  face 
showed. 

Watts  ▼.  Kinney,  3  Leigh,  272,  23  Am. 
Dec.  266.  / 

If  there  had  been  a  suit  by  Cheek  a^inst 
J.  B.  Pace,  heard  with  this  suit,  and  it  ap- 
peardd  that  he  would  not  have  been  preju- 
aiced  thereby,  the  court  would  have  made 
him  get  a  decree  for  only  half  against  John 
R.  Pace  and  the  other  against  J.  B.  Pace, 
because  that  would  have  l>ecn  justice  as  to 
other  creditors. 

Winston  v.  Biggs,  117  N.  C.  206;  2  Am. 
&  Eng.  Dec.  in  Equity,  420. 

Mr.  Oeorse  C.  CabeU  also  for  appel- 
lees. 

Harrison,  J.,  delivered  the  opinion  of  the 

court; 

The  facts  of  this  case,  in  brief,  are  that  on 
April  7,  1893,  one  T.  J.  Talbott  (under  the 
name  of  Pace,  Talbott,  k  Co.) ,  John  R.  Pace, 
and  James  B.  Pace  made  a  note  for  $16,000, 
payable  "to  William  F.  Cheek  or  order,  one 
hundred  an d  twen ty  days  after  date.  T.  J.  Tal - 
bott  was  the  principal  in  the  note,  and  John 
R.  Pace  and  James  B.  Pace  cosureties.  T. 
J.  Talbott  died  in  the  fall  of  1894,  entirely- 
insolvent.  Prior  to  his  death,  to  wit,  on  Oc- 
tober 9,  1893,  John  R.  Pace  died,  leaving  an 
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•estate  not  sufficient  to  pay  more  thaxi  50 
<:ent8  on  the  dollar  of  his  debts.  In  May, 
1894,  this  suit  was  brought  to  aiiminister 
-John  R.  Pace's  estate,  and  a  decree  of  refer- 
•ence  was  entered  in  July,  1894.  On  the  19th 
of  September,  1805,  being  pressed  by  the 
•executors  of  the  creditor,  William  F.  Cheek, 
James  B.  Pace  took  up  the  note  in  question 
by  paying  $16,551.57,  the  entire  amount, 
principal  and  unpaid  interest,  to  that  time. 
"Thereupon  James  B.  Pace  tendered  proof  of 
these  facts  to  the  commissioner  in  thi«  suit, 
a.nd  claimed  to  rank  in  the  distribution  of 
^ohn  R.  Pace's  estate  for  the  whole  of  the 
•debt  80  paid  by  him,  until  he  had  received 
•one  half  of  the  amount  paid  bv  him ;  but  the 
•commissioner  reported  that  he  could  only 
rank  for  one  half  the  debt,  and  an  exception 
made  by  James  B.  Pace  on  that  cround  was 
overruled  by  the  court  below,  trom  which 
ruling  this  appeal  was  taken. 

The  contention  of  the  appellee  is  that  J. 
B.  Pace  could  not  rank  against  the  estate  of 
>.i8  cosurety  for  the  whole  debt  when  the  co- 
surety only  owed  him  one  half  of  the  debt; 
in  other  words,  that  appellant  had  no  ri^ht 
to  prove  for  the  one  half  of  the  debt  which 
lie  nimself  was  primarily  bound  to  pay. 

The  question  presented  is  an  important 
•one  in  the  administration  of  insolvent  es- 
tates, and  there  is  some  conflict  of  opinion 
it:  respect  thereto.  We  are,  however,  satis- 
fled  tnat  the  view  taken  by  the  learned 
•counsel  for  the  appellant  is  sustained  by  the 
"best  reason  and  the  weight  of  authority. 

In  Enders  v.  Brune,  4  Rand.  (Va.)  447, 
-Judge  Carr,  in  discussing  the  doctrine  of 
substitution,  says:  "It  has  nothing  of 
form,  nothing  of  technicality,  about  it;  and 
"he  who,  in  administering  it,  would  stick  in 
^he  letter,  forgets  the  end  of  its  creation, 
and  perverts  uie  spirit  which  gave  it  birth. 
It  is  the  creature  of  equity,  and  real  essen- 
-tial  justice  is  its  object." 

The  doctrine  is  well  settled  that  the  surety 
has  the  right  of  substitution  against  the  es- 
'tate  of  his  principal,  where  payment  of  a  pre- 
ferred debt  has  been  made  by  such  surety 
after  the  death  of  the  principal ;  and  the  rule 
•of  substitution  for  the  purpose  of  enforcing 
contribution  among  cosureties  is  not  differ- 
ent. One  surety  who  pays  the  common  debt 
is  entitled  to  be  subrogated  to  all  the  rights 
and  remedies  of  the  creditor,  as  against  his 
cosureties,  in  precisely  the  same  manner  as 
ngainst  the  principal  debtor.  Robertson  v. 
Trigg,  32  Gratt.  70;  Bering  v.  WinchelseOy 
1  White  &  T.  I^ad.  Cas.  in  Eq.  3d  Am.  ed. 
p.  131,  and  notes. 

In  Bw  parte  Slokeji,  De  G.  Bankr.  Cas. 
<518,  Stokes,  the  creditor,  lield  a  bond  exe- 
cuted by  a  principal  and  three  sureties. 
Two  of  the  sureties,  Clark  and  Philips,  be- 
•came  bankrupts,  and  Stokes,  the  creditor, 
proved  against  their  estates.  Thereafter 
the  principal  debtor  compounded  with  his 
creditors:  and  the  other  surety,  Thomas 
•Charles  Ord,  executed  an  assignment  for  the 
tieneflt  of  his.  Stokes,  the  creditor,  by  div- 
idends, received  from  the  principal  debtor, 
from  the  estate  of  Clark,  one  of  the  sureties, 
and  from  Thomas  Charles  Ord,  realized  his 
vhole  debt  to  the  payment  whereof  the  re- 
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maining  surety,   Vhilips,   contributed   noth- 
ing.   The  creditor  realized  from  the  estate 
of  Thomas  Charles  Ord   10s   in   the  pound, 
whereas  the  just  proportion  payable  by  each 
surety  was  only  4s  lOd  in  the  pound.  There- 
upon the  assignees  of  Thomas  Charles  Ord 
petitioned  for  leave  to  stand  in  the  place  of 
the  creditor  for  his  entire  debt  as  against 
the  estate  of  Philips,  which  had  paid  noth- 
ing, so  as  to  realize  from  that  estate  its  just 
proportion,  viz,  48  lOd  in  the  pound.     The 
petition  was  allowed.  Sir  J.  L.  Knight  Bruce 
saying:     "The  question    then    substantially 
is  whether,  as  between  the  estates  of  the  two 
sureties,  when  (one  of  them  having  become 
bankrupt)  the  creditor  has  proved  the  debt 
under  the  fiat,  and  has  afterwards  been  paid 
in  full,  partly  by  the  principal  debtor,  and 
partly  by  the  surety,  not  a  bankrupt, — the 
latter  has  the  right  to  use  the  proof  for  the 
purpose  of  obtaining   from   the   bankrupt's 
estate  that  amount  of  contribution  to  which 
the  bankrupt  is,  or  but  for  the  bankruptcy 
would  have  been,  liable,  so  far  as  the  proof 
can  furnish  meane  for  that  end ;  and  I  think 
that  he  has.     Where  several  persons  are  lia- 
ble, each  in  soUdo,  to  a  debt,  the  creditor 
may  enforce  payment  in  a  manner  which,  as 
between  the  debtors   themselves,  is   unjust. 
This  muBt  sometimes  happen;  but  in  such 
cases  is  it  not  the  function  and  the  duty  of 
a  court  of  justice,  at  least  of  a  court  of  equi- 
ty, to  place  them  in  the  same  situation,  be- 
tween themselves,  as  if  the  creditor  had  en- 
forced his  rights  against  them  in  a  manner 
conformable  to  their  rights  against  each  other 
so  far  as  it  can  be  done?     Generally  speaking, 
the  law  of  the  country,  ael  apprehend,  answers 
that  question   in   the   afTimiative.     Now,   in 
the  present  case,  had  Mr.  Stokes  regulated 
his  proceedings  in  such  a  manner,  a  portion 
of  what  he  has  received  from  Mr.  Thomas 
Charles  Ord's  estate  would  have  been  taken 
by  Mr.  Stokee  from  Mr.  Philips's  estate,  if 
available   for   the   purpose.    The  mere   cir- 
cumstance that  it  has  not  until  the  present 
time  become   practically   available   for   the 
purpose  is,   I   conceive,   nothing.    This   has 
not  been  done;  but  justice  requires,  I  ap- 
prehend, that  the  nearest  possible  approach 
to  that  state  of  things  shall  take  plaee.  which 
must,  I  suppose,  be  effected  by  allowing  the 
claim  intended  to  be  made  by  the  present 
petition.     Mr.  Clark's  estate,  unless  I  mis- 
take, has  oaid    58  in    the  pound,    but  not 
more;   while,  I    collect,    that   Mr.    Thomas 
Charles  Ord's    estate  has    paid  lOs    in  the 
pound,  and  Mr.  Philips's  estate  as  yet  noth- 
ing.    ...     I  repeat,    that   it   was   origi- 
nally equitable   between    these    sureties,   or 
their  estates,  that  the  benefit  of  the  proof, 
or  some  portion  of  it,  should  go  in  diminu- 
tion of  Mr.  T.  Charles  Ord's  burden;   that, 
in  my  view,   it   was   not   competent   to   Mr. 
Stokes,  by  any  election  upon  his  part,  to  de- 
prive Mr.   Thomas  Charles   Ord's   estate  of 
that  right:  that  it  could  not,  I  think,  be  de- 
feated l)y  delays  and  dilTicul Lies  occurring  in 
the  liquidation  or  collection  of  Mr.  Philips's 
assets :  and  that  the  right  appears  to  me  sub- 
ntsintially  to  hav3  continued  and  now  to  ex- 
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Ch.  400,  a  debt  was  owing  bv  a  principal 
debtor  and  five  sureties.  Notning  could  be 
realized  from  the  principal  debtor,  or  from 
one  of  the  sureties,  and  only  a  very  insig- 
nificant sum  from  another  of  the  sureties. 
So,  three  of  the  sureties  were  left  to  bear 
the  liability.  One  of  these  three  made  an 
assignment,  which,  after  the  payment  of 
specified  prior  claims,  provided  for  the  pay- 
ment of  nis  remaining  debts  ratably.  The 
creditor  presented  his  claim  for  payment  to 
the  trustees  in  the  assignment,  out,  before 
the  trustees  paid  anything  tliereon,  the  debt 
was  paid  by  the  other  two  sureties,  who  sub- 
sequently also  took  from  the  creditor  an  as- 
signment of  his  aebt  and  securities.  These 
two  sureties  then  claimed  the  rieht  to  re- 
ceive a  dividend  from  the  assigned  estate  of 
their  cosurety  on  the  whole  amount  of  the 
debt  paid  by  them,  until  thev  had  received 
one  third  thereof,  that  being  the  lust  propor- 
tion payable  by  each  surety;  and  Uiis  claim 
was  allowed  by  Kekewich,  J.,  and  on  appeal 
his  order  was  affirmed. 

Kekewich,  J.,  who  decided  the  case  in  the 
lower  court,  said:  "Two  out  of  three  sure- 
ties paid  the  whole  debt,  and,  havinff  so 
done,  they  are  entitled  to  stand  in  the  shoes 
of  the  creditor  whose  whole  debt  they  have 
paid.  That  would  seem  to  be  according  to 
natural  justice;  but,  whether  it  be  so  or  not, 
at  all  events  it  is  strictly  in  accordance  with 
the  previsions  of  the  mercantile  law  amend- 
ment act  of  1856   (19  &  20  Vict.  chap.  97). 

"A  surety  in  such  a  case  is  to  stand  in  the 
place  of  the  creditor,  and  to  use  all  the  rem- 
edies, and  if  need  be,  and  upon  a  proper  in- 
demnity, to  use  the  name,  of  the  creditor  in 
any  action  to  obtain  indemnification." 

The  reference  of  the  learned  judge  to  the 
mercantile  law  amendment  act,  as  justify- 
ing his  conclusion,  if  not  justified  by  its  con- 
formity to  "natural  justice,"  is  a  circum- 
srtance  that  does  not  detract  from  the  weight 
of  this  case  as  an  authority  in  this  state, 
because  that  act  was  passed  to  do  away  with 
the  doctrine  laid  down  in  Copia  v.  Middle- 
ion  [Turn.  &  R.  224],  which  was  disap- 
E roved  by  this  court  in  Powell  v.  White,  11 
eieh,  309,  in  a  learned  opinion  by  Judge 
Tucker,  and  the  act  referred  to  simply  de- 
clared the  law  in  England  to  be  what  it  had 
theretofore  been  under  our  decisions. 

In  He88*8  Estate,  69  Pa.  272,  the  precise 
question  involved  here  was  presented,  and 
tne  supreme  court  of  Pennsylvania  held  that 
the  surety  paying  the  debt,  after  the  death 
of  his  cosurety,  was  entitled  to  prove  against 
his  estate  for  the  entire  amount  of  the  debt. 
The  court  says: 

"The  debts  paid  by  Christian  Lintner,  and 
transferred  to  him,  stand  exactly  in  the 
same  position  to  the  assets  of  the  decedent, 
Henry  Hess,  as  if  presented  by  the  creditors 
themselves;  their  status  being  fixed  by  his 
death,  and  nothing  having  occurred  to 
change  or  reduce  the  amount.  So  far  as 
they  existed  as  debts  payable  out  of  the  es- 
tate, no  part  of  them  is  paid  or  extin- 
guished, for  the  effect  of  subrogation  is  to 
consider  them  in  full  life,  and  enjoying  all 
the  rights  of  the  original  creditors. 

"We  regard  the  administrators  of  the 
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decedent  as  trustees,  and  the  creditors 
ceetuis  que  irtui  owners  of  their  ahare  of 
the  assets,  and  which,  applying  the  princi- 
ple in  Miller's  Appeal,  35  Pa.  431,  and  Pat- 
ten's Appeal,  45  Pa.  151,  84  Am.  Dec.  479, 
liassed  to  the  cosurety,  who  stepped  into 
their  shoes  when  he  paid  the  amount  due  on 
such  claims." 

In  the  case  of  Miller's  Appeal,  35  Pa.  481, 
an  insolvent  debtor  had  executed  a  general 
assignment  for  the  benefit  of  all  his  credit- 
ors. Subsequently,  the  assignor  became  en- 
titled to  a  legacy  which  was  attached  by  one 
of  the  creditors;  and  from  that  attachment 
he  realized  a  portion  of  his  debt.  It  was 
held  that  such  creditor  was,  notwithstand- 
ing, entitled  to  a  dividend  of  the  assigned 
estate  on  the  whole  amount  of  his  claim  as 
it  stood  at  the  time  the  assignment  was 
made. 

In  this  case,  Judge  Strong  (afterwards  of 
the  Supreme  Court  of  the  United  States) 
said :  "By  the  deed  of  assignment  the  equit- 
able ownership  of  all  the  assigned  property 
passed  to  the  creditors.  They  became  joint 
proprietors;  and  each  creditor  owned  such 
a  proportionate  part  of  the  whole  as  the  debt 
due  to  him  was  of  the  aggregate  of  the  debts. 
The  extent  of  his  interest  was  fixed  by  the 
deed  of  trust.  It  was,  indeed,  only  equita- 
ble; but,  whatever  it  was,  he  took  it  under 
the  deed,  and  it  was  only  as  a  part  owner 
that  he  had  any  standing  in  court  when  the 
distribution  came  to  be  made.  ...  It 
amounts  to  very  little  to  argue  that  Miller's 
recovery  of  the  .  .  .  [legacy]  operated  with 
precisely  the  same  effect  as  if  a  voluntary 
rayment  had  been  made  by  the  assizor  aficr 
(lis  assignment;  that  is,  that  it  exunguished 
the  debt  to  the  amount  recover^.  No 
doubt,  it  did.  But  it  is  not  as  a  creditor 
that  he  is  entitled  to  a  distributive  share  of 
the  trust  fund.  His  rights  are  those  of  an 
owner,  by  virtue  of  the  deed  of  assignment. 
The  amount  of  the  debt  due  to  him  is  im- 
portant only  so  far  as  it  determines  the  ex- 
tent of  his  ownership.  The  reduction  of  that 
debt,  therefore,  after  creation  of  the  trust, 
and  after  his  ownership  had  become  vested, 
it  would  seem,  must  be  immaterial." 

There  are  many  cases  holding  that  where 
a  creditor  of  an  insolvent  person,  who  is 
dead,  or  has  made  an  assignment  for  the  gen- 
eral benefit  of  creditors,  holds  collateral  se- 
curity for  his  debt,  and.  after  the  death  or 
the  assignment  of  his  debtor,  realizes  on  the 
collaterals,  he  may,  notwithstanding,  prove 
against  the  decedent's  estate  or  the  assigned 
estate  for  the  full  amount  of  his  debt  as  it 
stood  at  the  time  of  the  death  or  assignment. 
The  grounds  upon  which  these  cases  proceed 
are  ably  set  forth  in  the  opinion  of  Judge 
Taft  in  Chemical  Nat.  Bank  v.  ArmstronOr 
16  U.  S.  App.  465,  59  Fed.  Rep.  380,  8  C.  C. 
A.  163,  28  Li.  R.  A.  231,  in  which  he  reviews 
all  the  authorities. 

The  only  case  involving  the  question  here 
presented,  cited  by  appellee,  is  that  of  Nmo 
Bedford  Inst,  for  8av.  Bank  v.  Hathwvav, 
134  Mass.  69,  46  Am.  Rep.  289.  In  this 
case  the  holder  of  a  note,  by  an  arrangement 
with  a  solvent  surety  thereon,  proved  the 
note  against  the  insolvent  estate  of  another 
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surety,  aucl  then  assigned  the  note  with  his 
claim  against  the  estate  co  the  solvent 
surety,  who  paid  the  holder  in  full.  The 
court  held  that  this  amounted  to  a  payment 
of  the  note,  ordered  the  proof  to  be  expunged, 
and  only  allowed  the  surety  to  prove  one 
half  of  the  claim.  In  this  conclusion  we  can- 
not concur.  There  are  three  authorities  cit- 
ed in  its  support,  which  are  not,  in  our  judg- 
ment, entitled  to  the  weight  given  them, 
llie  one  chiefly  relied  on  is  Maxwell  v.  Her- 
on [3  Ross,  Lead.  Gas.  129],  a  Scotch  case, 
which,  if  applicable,  has  been  overruled  in 
England,  and  the  law  there  settled,  as  we 
have  seen,  to  the  contrary. 

It  further  appears  that  the  decisions  of  the 
Massachusetts  court  upon  analogous  <pe6- 
tions  have  not  been  in  accord  with  the  views 
of  this  and  other  courts  upon  like  questions. 

An  important,  if  not  vital,  objection  to 
the  Massachusetts  view  of  this  question,  is 
that  the  rights  of  the  surety,  instead  of  be- 
ing fixed  and  certain,  are  made  to  depend 
upon  accident,  or  upon  the  caprice  of^  the 
creditor.  It  encourages  a  policy  of  obstruc- 
tion in  the  administration  of  estates;  for, 
if  those  interested  in  the  insolvent  estate 
can  delay  its  settlement  until  the  creditor 
demands  his  debt  from  the  solvent  surety, 
they  reap  the  advantage  by  having  a  smaller 
debt  to  share  with  them  in  its  distribution. 
On  the  other  hand,  temptation  is  held  out 
for  a  corresponding  effort  on  the  part  of  the 
itolvent  surety  to  avoid  paying,  until  the 
creditor  has  received  such  aividends  as 
the  insolvent  estate  will  pay,  because  the 
amount  for  which  he  is  liable  is  thereby  re- 
duced. It  gives  opportunity  to  the  creditor, 
by  collusion  or  otherwise,  to  further  the  in- 
terest of  one  surety  at  the  expense  of  the 
just  and  e(^ual  rights  of  the  cosurety. 

Results  like  these,  which  depend,  not  upon 
the  riffhte  of  the  parties  fixed  by  law,  out 
upon  the  superior  skill  of  one  over  the  other 
in  manoeuvering  for  position,  or  upon  the 
will  and  caprice  of  the  creditor,  or  upon 
mere  accident,  cannot  be  founded  upon 
sound  principles. 

In  Watia  v.  Kinney,  3  Leigh,  272,  23  Am. 
Bee.  266,  Judge  Tucker,  speaking  for  this 
court,  says :  The  surety,  in  paying  the  debt, 
"is  governed  by  the  law  of  this  court.  Even 
on  entering  into  hi«)  engagement  as  surety,  he 
looks  to  iU  well-established  principles.  He 
knows,  if  he  pays  the  debt  to  the  obligee,  he 
will  stand  in  the  obligee's  shoes.  He  Icnows 
he  will  be  subrogated  to  all  the  rights  of 
the  obligee,  as  they  subsist  at  the  time  he 
makes  his  payment.  He  knows  that  a  court 
of  equity  looks  not  to  form,  but  to  sub- 
stance; that  it  looks  to  the  debt  which  is  to 
he  paid,  not  to  the  hand  which  may  hap- 
pen to  hold  it;  that  the  fund  charged  with 
its  payment  shall  be  so  applied,  whosoever 
may  be  the  person  entitled;  and  that  it 
considers  a  debt  as  never  discharged  until 
it  is  discharged  by  payment  to  the  proper 
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person,  and  by  the  proper  person.  He 
knows  that  that  court,  which  permits  no 
act  of  a  trustee  to  prejudice  the  cestui  que 
trusty  will  not  permit  one  who  stands  in 
the  relation  of  toe  creditor  or  obligee  to  the 
surety  to  bar  him  of  those  rights  which  the 
principles  of  equity  have  secured  to  him. 
He  is  conscious  that  his  rights  do  not  de- 
pend upon  the  caprice  of  the  creditor,  or 
the  whim  of  an  executor,  or  the  sense  of 
right  of  other  creditors,  but  rest  upon  the 
immutable  principles  of  justice  and  equity; 
and,  in  making  bis  payment,  he  does  it  in 
the  confidence  that  he  will  be  entitled  to 
be  indemnified  to  the  full  amount  to  which 
his  creditor  could  have  charged  the  assets 
of  the  principal." 

These  considerations  bring  us,  in  the  case 
at  bar,  to  the  conclusion  that  John  R.  Pace's 
estate  and  James  B.  Pace  were  each  bound 
in  solido  to  their  common  creditor  William 
F.  Cheek  for  the  entire  amount  of  the  debt 
in  question;  that,  at  the  death  of  John  R. 
Pace,  the  rights  of  his  creditors  became  fixed, 
the  assets  of  the  estate  passing,  as  a  trust 
fund,  into  the  bands  of  nis  representatives 
charged  with  the  payment  of  his  debts; 
that,  subject  to  costs  of  administration  and 
preferred  debts,  William  F.  Cheek  then  be- 
came entitled  to  an  inl  crest  in  said  estate, 
not  then  ascertained,  but  capable  of  being 
made  certain,  bearing  such  proportion  to  the 
entire  assets  as  his  debt  core  to  the  en- 
tire indebtedness ;  that  when  James  B.  Pace, 
the  surety,  paid  his  debt,  he  became  at  once 
subrogated  to  all  the  rights,  remedies,  and 
means  of  payment,  in  respect  thereto,  that 
were  possessed  by  the  creditor,  and  had  the 
right  to  prove,  as  the  creditor  could  have 
done,  the  entire  debt  against  the  estate  of 
his  cosurety,  John  R.  Pace,  and  to  receive 
dividends  upon  the  basis  of  the  entire  debt 
until  reimbursed  that  half  of  the  common 
burden  belonging  to  the  cosurety.  This  con- 
clusion works  no  injustice  to  the  other  cred- 
itors of  John  R.  Pace.  Tlieir  rights,  which 
became  fixed  at  the  death  of  the  debtor,  re- 
main unimpaired.  They  had  no  interest  in 
that  propoi*tion  ol  the  assets  belonging  to 
William  F.  Cheek.  That  interest  was  as  dis- 
tinct and  separate  from  theirs  as  if  it  had 
been  already  seofregated  and  set  apart  for 
the  benefit  of  William  F.  Cheek.  They  could 
not  add  to  or  take  from  it  while  it  was  the 
property  of  Cheek;  nor  can  they  do  so  now 
that  it  stands,  in  equity,  as  indemnity  for 
the  surety  who  has  paid  it. 

For  these  reasons,  the  decree  appealed 
from  must  he  reversed^  and  the  cause  re- 
manded, to  be  proceeded  with  in  accordance 
with  the  views  expressed  in  this  opinion. 

Cardwell,   J.,    absent.     BnoHanan,    J., 

absent,   interested   in  case   involving  same 
question. 

Rehearing  denied. 
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•1.  The  Constitution  of  thlu  utmte  con- 
fers the  supreme  executive  poorer 
upon  the  governor,  and  provides  that  he 
may,  on  extraordinary  occaatons,  convene  the 
legislature  by  proclamation.  Such  proclama- 
tion was  issued,  calling  the  members  of  the 
legislature  together  in  extra  session  nineteen 
days  before  the  time  fixed  by  law  for  a  meet- 
ing of  the  regular  session.  The  proclamation 
did  not  expressly  state  that  an  extraordinary 
occasion  had  arisen,  but  It  referred  to  tbe 
power  vested  in  the  governor  by  tbe  Constitu- 
tion to  make  such  call.  Tbls  was  followed  by 
a  message  to  the  members  convened,  suggest- 
ing that  legislation  was  demanded  by  the 
people  respecting  freight  rates  to  be  charged 
by  railroad  companies.  Held,  that  an  extra- 
ordinary occasion  was  presented,  within  the 
meaning  of  the  Constitution. 

2.  The  unestlon  of  the  existence  of  an 
extraordinary  occasion  of  sufficient  grav- 
ity to  Justify  a  call  for  an  extra  session  of 
the  legislature  Is  to  be  determined  by  the 
governor  alone,  in  the  exercise  of  his  discre- 
tion as  a  sworn  officer,  and  this  discretion 
is  not  subject  to  challenge  or  review  by  the 
courts. 

8.  Chapter  171  of  the  Laws  of  1807,  ap- 
portioning the  state  Into  representa- 
tive districts  (which  went  into  effect  on 
June  1,  1898.  and  repealed  all  acts  in  conflict 
with  it),  did  not  terminate  the  existence  of 
the  bouse  of  representatives  of  1897,  nor 
shorten  the  term  of  office  of  its  members.  A 
member  of  the  legislature,  unlike  a  county  or 
township  officer,  has  no  official  functions  to 
perform  within  the  district  or  territory  from 
which  he  Is  elected.  The  division  of  the 
state  Into  legislative  districts  is  only  a  provi- 
sion for  future  elections,  and  is  not  designed 
to  affect  the  title  to  office  or  tenure  of  the 
members  making  the  apportionment. 

4.  The  Constitution  Axes  the  term  of 
office  of  members  of  the  legislature 
for  two  years,  but  does  not  expressly  pro- 
vide when  their  terms  shall  begin.  In  the 
absence  of  such  a  provision,  it  Is  competent 
for  the  legislature  to  fix  the  commencement 
of  the  term.  This  has  been  done  by  statute, 
which  provides  that  the  regular  term  of  office 
for  members  of  the  senate  and  house  of  rep- 
resentatives shall  commence  on  the  second 
Tuesday  of  January  next  succeeding  their 
election. 

(March  11,  1899.) 

PETITION  for  a  writ  of  mandamus  to  com- 
pel defendant  to  audit  and  allow  the 
amount  of  a  voucher  for  services  as  legisla- 
tor at  a  special  session  of  the  state  legisla- 
ture.    Oranted, 

*HeadDotes  by  Smith,  J. 

Note. — As  to  extra  sessions  of  the  legislature, 
see  also  Wells  v.  Missouri  P.  R.  Co.  (Mo.)  16 
L.  R.  A.  847,  and  note;  also  People,  Carter*  ▼. 
mc-  (N.  Y.)  16  L.  R.  A.  886. 
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Statement  by  Smitlty  J.: 

On  February  2,  1899,  the  plaintiff,  Hugh  P. 
Farrelly,  filed  in  this  court  his  petition  and 
affidavit  praying  for  an  alternative  writ  of 
mandamus  against  the  defendant,  George  £. 
Cole,  auditor,  alleging  that  at  the  regular 
general  election  in  ^vember,  1896,  plain- 
tiff was  duly  elected  state  senator  for  the 
thirteenth  senatorial  district  of  the  state  of 
Kansas,  and  duly  qualified  as  such;  that  as 
such  state  senator  he  attended  and  performed 
the  duties  of  his  office  at  a  legal  session  of 
the  legislature  of  the  state  of  Kansas  com- 
mencing on  the  2l8t  day  of  December,  1898, 
and  concluding  on  the  9th  day  of  January, 
1899,  and  that  as  said  state  senator  he  per- 
formed the  duties  of  his  office  in  the  said  ses- 
sion of  the  legislature  from  the  Slst  day  of 
December,  1898,  to  the  7th  day  of  January, 
1899,  inclusive,  and  by  reason  of  said  serv- 
ices became  entitled  to  compensation,  pay- 
able out  of  the  treasury  of  the  state  of  Kan- 
sas, in  the  sum  of  $24,  and  that  on  the  7th 
day  of  January,  1899,  he  received  from  the 
secretary  of  the  senate  of  the  state  of  Kan- 
sas a  voucher  for  the  said  sum  of  $24  due 
him,  which  voucher  was  duly  attested  ac- 
cording to  law  by  the  secretary  of  the  senate; 
that  afterwards,  on  the  10th  day  of  January, 
1899,  he  presented  the  said  voucher,  duly 
sworn  to  and  attested,  to  George  E.  Ck)le,  au- 
ditor of  the  state  of  Kansas,  and  demanded 
that  he  draw  his  warrant  upon  the  treasurer 
of  the  state  to  the  amount  of  said  voucher, 

gayable  to  the  plaintiff;  and  that  said 
reorffe  E.  Cole  refused,  and  still  refuses,  to 
comply  with  said  demand.  An  alternative 
writ  was  issued,  conformable  to  the  prayer 
of  said  petition;  and  thereafter,  and  on 
February  8,  1899,  the  defendant  filed  his  an- 
swer and  return  thereto,  setting  forth  his 
reasons  for  refusing  to  comply  with  the  com- 
mands of  said  writ,  in  substance  as  follows: 
That  the  onlv  attempted  appropriation  by 
which  it  is  claimed  tnat  moneys  mentioned 
in  said  writ  could  be  withdrawn  from  the 
treasury  of  the  state  of  Kansas,  and  the  only 
authority  under  which  it  is  claimed  that  the 
defendant  should  audit  and  allow  the  claim 
of  the  plaintiff,  were  conditioned  upon  the 
provisions  of  two  certain  pretended  acts  of 
the  legislature  claimed  to  have  been  passed 
at  a  pretended  session  of  said  legislature  held 
at  Topeka,  Kansas,  commencing  on  the  21st 
day  of  December.  1898,  the  same  being  house 
bill  No.  72,  entitled  '<An  Act  Making  an  Ap- 
propriation for  the  Legislative  Department 
and  General  Expenses  Incidental  to  the 
Special  Session  of  1898,"  and  house  bill  No. 
90,  entitled  "An  Act  Making  an  Appropria- 
tion for  the  Legislative  Department  and  Gen- 
eral Expennes  Incidental  to  the  Special  Ses- 
sion of  1898  and  1899;"  that  each  of  said 
pretended  acts  of  said  pretended  legislature 
were  null  and  void,  and  of  no  force  and  effect 
whatever,  and  constitute  no  authority,  in 
law  or  otherwise,  by  which  the  defendant 
could  proceed  to  audit  and  allow  the  said 
claim,  or  any  part  thereof,  for  the  following 
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reasons,  to  wit:  ''That  on  the  15th  day  of 
December,  1808,  the  Honorable  John  W. 
Leedy,  as  governor  of  the  state  of  Kansas, 
issued  his  proclamation  in  the  words  and 
figures  as  follows,  to  wit: 

Proclamation.     Executive    Department. 
Topeka,  Kan.,  December  15,  1898. 

Whereas,  assurances  have  reached  me  to 
the  effect  that,  if  the  legislature  shall  be  con- 
vened, suitable  legislation  for  the  regulation 
of  railroad  charges  can  be  enacted,  and  deem- 
ing such  matter  of  sufficient  importance  to 
justify  the  convening  of  the  legislature  in 
special  session:  Now,  therefore,  1,  J.  W. 
l^eedy,  governor  of  the  state  of  Kansas,  by 
virtue  of  the  authority  vested  in  me  by  the 
Constitution  of  the  state,  do  hereby  convene 
the  legislature  of  the  state  of  Kansas  to 
meet  at  the  capital  of  the  state,  at  the  hour 
of  four  o'clock  p.  m.,  on  the  21st  day  of  De- 
cember, 1898.  In  testimony  whereof,  I 
have  hereunto  subscribed  my  name,  and 
<»iused  to  be  affixed  the  great  seal  of  the 
state  of  Kansas.  Done  at  the  city  of  Topeka 
on  the  day  and  year  first  above  written. 

J.  W.  Leedy,  Governor. 

Attest:     W.  E.  Bush,  Secretary  of  State. 

"That  no  material  changes  had  been  made 
in  the  charges  of  railroad  companies  doing 
business  within  the  state  of  Kansas,  for  the 
transportation  of  persons  or  property,  with- 
in two  years  prior  to  the  issuing  of  said 
proclamation,  and  none  were  threatened  or 
impending  at  the  time  said  proclamation  was 
issued,  and  no  unusual  or  material  change 
had  taken  place,  affecting  the  nature  of  such 
traffic  and  transportation,  with  regard  to 
the  reasonableness  or  unreasonableness  of 
the  prices  charged  therefor  by  said  corpora- 
tions, nor  were  any  such  changes  threatened 
at  the  time  said  proclamation  was  issued. 
That  no  extraordinary  occasion  existed  on 
or  about  the  15th  day  of  December,  1898,  or 
the  21st  day  of  December,  1898,  authorizing 
the  governor  of  the  state  of  Kansas  to  con- 
vene the  legislature  of  said  state  in  special 
session,  and  no  sufficient  reason  or  excuse 
•existed  for  the  issuing  of  the  proclamation 
hereinbefore  set  forth,  and  for  the  convening 
of  the  legislature  of  said  state  in  special  ses- 
sion. l%at  on  the  21st  day  of  December, 
1898,  in  pursuance  of  the  proclamation 
above  set  forth,  and  without  any  other  war- 
rant or  authority  of  law  or  otherwise,  and 
without  any  reason  or  excuse  for  so  doing, 
the  members  of  the  house  of  representatives 
-elected  at  the  general  election  held  in  1896, 
with  the  exception  of  Hon.  I.  E.  Lambert,  of 
the  47th  representative  district,  Hon.  Frank 
T.  Patten,  of  the  74th  representative  district, 
Hon.  John  Heckman,  of  the  105th  represen- 
tative district,  Hon.  Chas.  E.  Lobdell,  of  the 
115th  representative  district,  and  Hon.  C.  A. 
Maxwell,  of  the  120th  representative  district, 
met  in  a  pretended  special  session  at  the  city 
of  Topeka,  Shawnee  county,  Kansas,  and  in 
lieu  of  the  parties  above  mentioned  there 
were  present,  attending  and  taking  part  in 
said  pretended  special  session,  m>n.  Chas. 
Hams,  claiming  to  represent  said  47th  rep- 
resentative district,  Hon.  W.  C.  Miller,  claim- 
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ing  to  represent  said  74th  representative  dis- 
trict, Hon.  James  Sutcliffe,  claiming  to  rep- 
resent said  105th  representative  district, 
Hon.  S.  L.  Fillson,  claiming  to  represent 
said  115th  representative  district,  and  Hon. 
Frank  Byers,  claiming  to  represent  said 
120th  representative  district;  and  at  the 
same  time  the  members  of  the  state  senate 
of  the  state  of  Kansas  also  met  at  the  state 
house  in  the  city  of  Topeka,  Shawnee  county, 
Kansas,  in  pursuance  of  said  proclamation 
pretending  to  convene  an  a  special  session  of 
the  senate  of  the  state  of  Kansas.  That  all 
the  members  of  said  house  of  representatives 
so  convened  at  Topeka  on  the  21st  day  of 
December,  1898,  with  the  exception  of  said 
Chas.  Harris,  W.  C.  Miller,  James  Sutcliffe, 
S.  L.  Fillson,  and  Frank  Byers,  were  chosen 
at  the  general  election  of  1896,  and  that  all 
the  members  of  said  house,  except  those  last 
above  mentioned,  and  except  John  Seaton, 
J.  M.  Goodno,  E.  Loomis,  A.  L.  Brooke,  E. 
D.  McKeever,  H.  A.  Smith,  R.  B.  Moore,  Geo. 
T.  Poison,  Ed.  Jaquins,  F.  P.  Gillispie,  E.  R. 
Burkholder,  S.  S.  Longley,  Lot  Ravenscraft, 
Alfred  Lawson,  Josiah  Crosby,  and  H.  F. 
Geissler,  who  had  at  the  general  election 
held  in  November,  1898,  been  elected  mem- 
bers of  the  house  of  representatives  of  the 
state  of  Kansas  from  the  representative  dis- 
tricts in  which  they  were  then  respectively 
residing,  had  no  title  or  claim  to  their  re- 
spective officers  as  members  of  the  house  of 
representatives  of  the  state  of  Kansas,  save 
and  except  that  conferred  upon  them  by, 
through,  and  under  the  said  election  of  No- 
vember, 1890,  and  the  proceedings  had  in 
pursuance  thereof."  The  answer  and  return 
then  sets  out  the  names  of  the  members  of 
said  pretended  house  of  representatives,  and 
the  numbers  of  the  respective  districts  from 
which  they  were  elected,  being  the  districts 
created  by  chapter  4  of  the  Session  Laws  of 
1891.  It  next  sets  out  the  names  of  the  mem- 
bers of  the  house  of  representatives  chosen 
at  the  general  election  held  in  November, 
1898,  with  the  numbers  of  the  respective 
representative  districts  from  which  they 
were  chosen,  being  the  districts  mentioned 
in  the  apportionment  act  of  1897  (chapter 
171  of  the  Laws  of  1897).  And  further 
that,  on  the  final  passage  of  said  pretended 
house  bill  No.  72  in  said  pretended  house  of 
representatives  eighty-six  persons,  pretend- 
ing to  be  members  thereof  (naming  them), 
voted  for  said  pretended  bill,  and  that,  on 
the  final  passage  of  said  pretended  house  bill 
No.  90  in  said  pretended  house  of  representa- 
tives, seventy-three  persons,  pretending  to  be 
members  thereof  (naming  them),  and  pre- 
tending that  said  legislature  was  in  legal 
session,  voted  for  said  pretended  house  bill.. 
The  answer  and  return  specially  denies  that 
any  act  of  the  legislature  of  the  state  of 
Kansas  directed  or  authorized  the  auditor  of 
state  to  draw  his  warrant  for  the  sum  men- 
tioned, in  favor  of  said  plaintiff,  on  account 
of  or  for  the  services  or  claim  mentioned  in 
said  alternative  writ.  The  matter  was  pre- 
sented to  this  court  upon  a  motion  made  by 
the  plaintiff  for  the  issuance  of  a  peremptory 
writ  of  mandamus  notwithstanding  the  an- 
swer and  return  of  the  auditor  of  state.  The 
30 
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said  motion  was  in  legal  effect  a  demurrer 
to  the  answer  and  return  upon  the  ground 
that  it  did  not  state  facts  sufficient  to  con- 
stitute a  defense  to  the  petition  and  demand 
of  the  plaintiff. 

Messrs.  A.  M.  HarTey,  Hnngate  Sc 
Thompson,  and  G.  C.  Clemens^  for  plain- 
tiff: 

The  terms  of  members  begin  on  the  second 
Tuesday  of  January  next  after  election. 

People  V.  Fancher,  50  N.  Y.  288. 

The  Constitution  itself  fixes  the  second 
Tuesday  in  January  next  after  election  as 
the  beginning  of  legislative  terms. 

Section  G,  art.  1. 

The  apportionment  act  did  not  abolish  the 
house  of  1897. 

The  proclamation  was  lawful.  This  court 
has  no  power  to  say  it  was  not  lawful. 

Cooley,  Const.  Lim.  S  41;  Whiteman  v. 
Wilmington  A  8,  R.  Co,  2  Harr.  (Del.)  625, 
33  Am.  Dec.  411;  Veto  Power,  9  Colo.  642; 
People  V.  Rice,  65  Hun,  236,  Affirmed  in  135 
N.  Y.  473,  10  L.  R.  A.83G;/2c  Legislative  Ad- 
journment, 18  R.  I.  825,  22  L.  R.  A.  716; 
Vanderheyden  v.  Toung,  11  Johns.  157;  Mar- 
tin V.  Mott,  12  Wheat.  19,  6  L.  ed.  537 ;  State, 
Martin,  v.  Farwell,  3  Pinney,  439;  United 
States  V.  Arredondo,  6  Pet.  729,  8  L.  ed.  561 ; 
Marhury  v,  Madison,  1  Cranch,  137,  2  L.  ed. 
60;  People,  McCauley,  v.  Brooks,  16  Cal.  39; 
Weyand  v.  Stover,  35  Kan.  545 ;  State,  John- 
son, V.  Hitchcookf  1  Kan.  178,  81  Am.  Dec. 
503;  Beach  y.  Leahy,  11  Kan.  23;  Noffzigger 
▼.  McAllister,  12  Kan.  315;  Keyes  v.  Snyder, 
15  Kan.  143;  Knotoles  y.  Topeka  Bd.  of  Edu. 
33  Kan.  692 ;  Norton  County  Comrs,  v.  Shoe- 
maker, 27  Kan.  77;  State,  Kellogg,  v.  San- 
ders, 42  Kan.  232;  Hughes  v.  Milligan,  42 
Kan.  Z^G;  State,  Little,  v.  Lewelling,  51  Kan. 
562. 

The  governor  of  Kansas,  aa  governor,  is 
in  no  sense  inferior  to  this  courts 

Householder  v.  Morrill,  55  Kan.  317. 

Whether  the  recited  occasion  was  extra- 
ordinary is  not  a  judicial  question. 

The  Constitution  does  not  require  that  the 
proclamation  shall  recite  the  occasion,  any 
more  than  it  re<]^uire8  that  the  journals  shall 
recite  a  legislative  emergency. 

Broom,  Legal  Maxims,  *559;  Lothrop  ▼. 
Stedman,  42  Conn.  584. 

When  the  legislature  of  this  state  con- 
venes in  special  session  it  is  a  legislature  for 
all  purposes,  as  fully  as  a  regular  session. 

State  V.  Majors,  16  Kan.  443. 

The  recited  occasion  was  extraordinary. 

Wells  v.  MissouH  P.  R,  Co,  110  Mo.  286, 
15  L.  R.  A.  847. 

An  issue  of  fact  cannot  be  framed  and 
tried  by  a  jury  or  otherwise  with  a  view  of 
determining  by  its  result  the  validity  of  an 
act  of  the  legislature,  but  the  court  is  to  be 
confined  to  matters  of  which  it  may  take 
judicial  notice. 

State,  Atty.  Oen.,  v.  Cunningham,  81  Wis. 
510.  15  L.  R.  A.  561. 

The  special  seRsion  was  the  legislature  de 
facto,  and  its  acts  are  valid. 

Hughes  v.  Pel  ton,  11  Colo.  489;  Parker  v. 
State,  Powell  133  Ind.  200.  18  L.  R.  A.  567; 
State,  Atty.  Oen.,  t.  Cunningham,  81  Wis. 
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516,  15  L.  R.  A.  561;  BUey  y.  Garfield  Twp^ 
58  Kan.  299. 

Mr.  D.  R.  Hite,  with  Mr,  A.  A.  €h>dard,. 

Attorney  General,  for  defendant: 

The  terms  of  the  Constitution  oontain 
enumerated  powers,  and  not  restrictions  upon 
inherent  power. 

Leavenworth  County  Comra,  ▼.  Miller,  7 
Kan.  479,  12  Am.  Rep.  425. 

Power  to  convene  the  legislature  at  alU 
conferred  as  it  is  in  the  gprant  containing  the 
limitation,  can  only  be  exerted  when  the  limi- 
tation exists. 

Inhere  is  a  class  of  cases,  which  seems  to^ 
support  the  view  that  the  language  em- 
ployed by  the  framers  of  the  Constitution 
confers  uncontrollable,  unreviewable  discre- 
tion upon  the  governor. 

Whiteman  v.  Wilmington  d  S.  R.  Co.  2 
Harr.  (Del.)  514,  33  Am.  Dec.  411;  Martin^ 
v.  Moit,  12  Wheat  19,  6  L.  ed.  537;  Mar- 
hury Ys,  Madison,  1  Cranch,  157,  2  L.  ed.  67; 
Veto  Pouter,  9  Colo.  642 ;  Re  Legislative  Ad- 
journment, 18  R.  I.  827,  22  L.  R.  A.  716. 

But  an  almost  unbroken  line  of  authorita- 
tive decisions  of  courts  whose  respectability 
and  learning  are  the  pride  of  American  ju- 
risprudence neld  that  the  constitutional  grant 
of  judicial  power  to  the  courts  gives  to  the- 
judiciary,  not  only  the  right  to  examine  the 
exercise  by  the  legislature  of  legislative  dis- 
cretion, but  also  the  power  to  declare  acbv 
in  excess  of  such  discretion  absolutely  void. 
78  Federalist,  ed.  of  Albert  Scott  &  (5o.  vol. 
1,  p.  426;  Munn  v.  Illinois,  94  U.  8.  113,  24 
L.  ed.  77 ;  Ames  v.  Union  P.  R.  Co.  64  Fed. 
Rep.  165,  4  Inters.  Com.  Rep.  835;  Smyth  v. 
Ames,  169  U.  S.  466,  42  L.  ed.  819;  Re  Gunn^ 
50  Kan.  187,  19  L.  R.  A.  519;  State,  Lamb,, 
V.  Cunningham,  83  Wis.  90,  17  L.  R.  A.  145; 
Oiddings  v.  Blacker,  93  Mich.  1,  16  L,  R.  A. 
402;  State,  Outhrie,  ▼.  School  Fund  Comrs^ 
4  Kan.  262;  Graham  v.  Horton,  6  Kan.  343; 
Bond  Debt  Cases,  12  S.  C.  200;  Martin  t. 
Ingham,  38  Kan.  641;  DuUam  ▼.  WUlaony 
63  Mich.  392,  51  Am.  Rep.  128. 

The  question  as  to  what  constitutes  an  ex- 
traordinary occasion,  like  the  question  as  to- 
what  constitutes  an  extraordinary  expense, 
is  one  that  may  be  governed  and  determined 
largely  by  circumstances. 

The  word  "extraordinary**  is  not  used  in- 
the  Constitution  in  its  popular  sense,  but 
used  in  contradistinction  of  "ordinary;"' 
that  is,  it  refers  to  cases  which  do  not  ordi- 
narily occur  in  the  transaction  of  human 
affairs. 

Cox  V.  ffillyer,  65  Ga.  67;  Bond  Debt 
Cases,  12  S.  C.  281. 

The  proclamation  of  the  governor  shows, 
conclusively  that  the  reason  which  induced 
him  to  convene  the  legislature  in  special 
session  was  the  assurances  which  he  had  re- 
ceived from  members  of  the  legislature  he 
intended  to  convene,  and  his  message  further 
shows  affirmatively  that  no  unusual  or  even 
special  occasion  existed. 

Cooley,  Const.  Lim.  5th  ed.  pp.  64-56;  Re 
Gunn,  50  Kan.  157,  19  L.  R.  A.  519. 

The  Constitution  provides,  §  29,  at  the- 
general  election  held  in  1876  and  thereafter , 
members  of  the  house  of  representatives  shal^ 
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be  elected  for  two  years,  and  members  of  the 
senate  shall  be  elected  for  four  years. 

The  word  "year"  in  the  Constitution  was 
intended  to  repress  its  ordinary  meaning — 
calendar  year. 

State,  Crawford,  ▼.  Robinson,  1  E^n.  17; 
Howard  v.  State,  Vawter,  10  Ind.    99. 

The  legislature  can  neither  extend  nor 
abrid^  tne  term  of  office  fixed  by  the  Con- 
stitution. 

19  Am.  ft  Eng.  Enc  Law,  562,  note;  Peo- 
ple, Davidson,  v.  Perry,  79  Cal.  105 ;  Qriehel 
V.  State,  Niezer,  111  Ind.  369;  Pursel  v. 
State,  Roney,  111  Ind.  519;  Howard  v.  State, 
Vawtor,  10  Ind.  99;  Font  v.  Oihhs,  54  Miss. 
396;  State,  Atty.  Oen,,  ▼.  Brewster,  44  Ohio 
St*  589;  People,  Fowler,  v.  Bull,  46  N.  Y.  57, 
7  Am.  Rep.  302;  State,  Goodin,  v.  Thoman, 
10  Kan.  193. 

An  extraordinary  session  of  the  legisla- 
ture called  by  the  governor  is  not  a  part  of 
the  regular  session  of  the  same  legislature 
which  has  been  adjourned  without  day  and 
so  terminated. 

People,  Carter,  v.  Rice,  135  N.  Y.  473,  16 
L.  R.  A.  836. 

Sfl&ith,  J.,  delivered  the  opinion  of  the 
court: 

The  questions  involved  are :  ( 1 )  Did  an 
extraordinary  occasion  exist,  within  the 
meaning  of  the  constitutional  provision  pro- 
viding for  the  call  of  an  extra  session  of  the 
legislature,  on  December  15,  1898,  when  the 
proclamation  was  issued?  (2)  Were  the 
members  of  the  house  of  representatives 
elected  at  the  general  election  in  November, 
189G,  who  assembled  in  obedience  to  the  proc- 
lamation of  the  governor,  entitled  to  act  as 
members  of  said' house,  and  to  vote  upon  the 
final  passage  of  said  appropriation  bills? 
Section  3  of  article  1  of  the  Constitution  is 
as  follows:  "The  supreme  executive  power 
of  the  state  shall  be  vested  in  a  governor,  who 
shall  flee  that  the  laws  are  faithfully  exe- 
cuted." Section  5,  art.  1,  reads:  "He  may, 
on  extraordinary  occasions,  convene  the  leg- 
islature by  proclamation,  and  shall,  at  the 
commencement  of  every  session,  communi- 
cate in  writing  such  information  as  he  may 
possess  in  reference  to  the  condition  of  the 
state,  and  recommend  such  measures  as  he 
may  deem  expedient."  The  sole  power  is 
thus  deposited  in  the  governor  to  convene 
the  legislature  on  extraordinary  occasions; 
and  it  has  been  uniformly  held  that  he  can- 
not be  compelled  by  mandamus  to  act,  should 
he  refuse  for  any  reason  to  exercise  the 
power,  nor  be  restrained  by  injunction  in  an 
attempt  to  exercise  it.  On  the  argument  it 
was  conceded  by  the  defendant's  counsel  that 
in  the  trial  of  the  issues  raised  by  the  re- 
turn the  court  could  only  consider  such  mat- 
ters as  under  the  law  it  can  take  notice  of 
judicially.  While  the  return  makes  certain 
allegations  which  it  would  require  evidence 
to  establish,  the  consideration  of  such  mat- 
ters was,  under  the  admission  of  counsel 
above  stated,  eliminated  from  the  case. 
These  averments  are  as  follows:  "(2) 
That  no  material  changes  had  been  made  in 
the  charges  of  railroad  companies  doing 
business  within  the  state  of  Kansas,  for  the 
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transportation  of  persons  or  property,  within 
two  (2)  years  prior  to  the  issuing  of  said 
proclamation,  and  none  were  threatened  or 
impending  at  the  time  such  proclamation 
was  issued,  and  no  unusual  or  material 
change  had  taken  place,  affecting  the  nature 
of  such  traffic  and  transportation,  with  re- 
gard to  the  reasonableness  or  unreasonable- 
ness of  the  prices  charged  therefor  by  said 
corporations;  nor  were  any  such  changes 
threatened  at  the  time  said  proclamation  wa» 
issued."  The  admission  made  is  significant. 
It  goes  to  the  proposition  that  a  trial  of  the 
question  of  the  existence  of  an  extraordinary 
occasion  cannot  be  had  on  evidence  commonly 
resorted  to  in  ordinary  cases.  We  are  not 
convinced,  notwithstanding  the  admission  of 
counsel,  that  the  court  ought  to  be  thus  re- 
stricted in  the  consideration  of  the  case,  if 
jurisdiction  is  retained;  and  the  admission 
that,  outside  of  its  judicial  knowledge,  the 
court  could  not  properly,  by  the  hearing  of 
evidence,  gain  further  information  of  the 
matters  in  issue,  tends  to  fortify  the  position 
of  the  plaintiff  that  no  investigation  of  the 
constitutional  question  involved  ought  to  be 
had  in  any  court  on  evidence  of  any  sort* 

It  is  not  contended  that  the  proclamation 
of  the  governor  need  contain  a   statement 
that  the    occasion    was    extraordinary.     It 
does  state  that,  "by  virtue  of  the  authority 
vested  in  me  [the  governor]  by  the  Consti- 
tution of  the  state,  I  do  hereby  convene  the 
legislature  of  the  state  of  Kansas  to  meet,"^ 
etc.    As  the  governor  is  wholly  wanting  in 
power  to  convene  the  legislature,  except  on 
extraordinary  occasions,  the  language  above 
quoted  made  it  certain,  by  its  reference  to 
the  Constitution,  that  an  extraordinary  oc- 
casion was  meant.     We  are  led   to  believe- 
that,  if  the  governor  could  have  stopped  with 
the  proclamation,  there  would  have  been  no 
contention  over  the  legality  of  the  call,  and 
the  subsequent  acts  of  the  legislature  when 
assembled;  but  it  is  said  that  the  message- 
sent  by  him  to  the  senate  and  house  of  rep- 
resentatives on  December  2l8t  conclusively 
shows  that  no  extraordinary   occasion     ex- 
isted.   The  message  reads:     "To  the  Senate- 
and    House  of  Representatives:     Although 
the    present  executive  and   a  majority  ot 
each  house  of  the  present  legislature  were 
elected  under  a  pledge  to  the  people  to  enact 
a  maximum  rate  law,  when  the  time  arrived 
for  fulfilling  that  pledge  the  menace   of   a 
judicial  decision  by  the  highest  tribunal  in 
the  land,  which  would  make  legislative  regu- 
lation  of  railroad   charges   practically  im- 
possible, caused  many  to  doubt  the  wisdom 
of  attempting  the  promised  legislation;  and 
such  difference  of  opinion  prevailed  that  the 
executive  felt  called  upon  to  withhold  his  ap- 
proval from  the  compromise  measure  finally 
passed.     There  was  then   pending  undeter- 
mined in  the  Supreme  Court  of  the  United 
States  a  case  which   involved   the   question 
whether,  as  to  railroad  legislation,  the  legis- 
latures  of    theoretically    sovereign     states 
should  be  reduced  to  the  level  of  city  coun- 
cils or  school -district  boards,  upon  the  rea- 
sonableness as  well  as  the  authority  of  whose 
acts  courts  may  sit  in  judgment.     The  de- 
cision of  that  case,  announced  soon  after  the 
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adjournment  of  the  legislature,  fully  justi- 
fied the  fears  and  anticipations  of  those  who 
deemed  it  futile  to  pass  a  maximum  rate 
bill;  for  it  rendered  such  an  enactment  a 
mere  proposal  of  legislation,  not  a  law, 
which  must  be  submitted  to  the  Federal 
court  for  approval  or  rejection.  That  de- 
cision declared  that  whether  the  rates  of 
transportation  prescribed  by  a  legislature 
are  reasonable  is  a  judicial  question,  and  that 
first  a  single  Federal  judge,  and  finally  five 
Federal  justices,  may  upon  that  question  re- 
verse and  hold  null  the  deliberate  judgment 
of  an  entire  legislature,  with  its  numerous 
membership,  acting  under  the  same  oath  as 
the  judges,  and  calmly  deliberating  for  days 
in  separate  chambers;  that  the  courts  may 
sit  in  judgment,  not  merely  upon  the  con- 
stitutional power  of  the  legislature  to  legis- 
late concerning  the  particular  subject-mat- 
ter, but  upon  the  reasonableness  of  its  acts, 
the  power  to  act  beins  conceded.  At  the 
same  time  the  court  dedined,  though  urged, 
to  lay  down  an^  definite  rule  by  which,  in 
advance  of  its  judgment  in  each  particular 
case,  a  legislature  might  be  able  to  say 
whether  suggested  rates  would  be  held  rea- 
sonable or  not;  so  that  whether  rates  are 
reasonable  can  be  determined  only  by  a 
standard  which  must  remain  unknown  to 
every  human  being  but  the  justices  of  that 
court,  save  as  they  may  vouchsafe  to  reveal 
it  anew  as  each  successive  law  comes  before 
them  to  be  destroyed.  It  follows  that  you 
can  only  suggest  maximum  rates;  you  can- 
not prescribe  them.  You  can  submit  for  ap- 
proval a  maximum  rate  proposition;  you 
cannot  enact  a  maximum  rate  law.  How- 
ever, while  the  people  of  Kansas  have  for 
years  been  demanding  a  maximum  rate  law, 
the  real  essence  of  their  demand  has  been 
the  regulation  of  railroad  charges;  and  al- 
though we  have  been  deprived  of  the  power 
to  redeem  our  pledge  according  to  its  very 
letter,  it  is  still  our  duty  to  do  what  we  can 
to  redeem  it  according  to  its  spirit,  and, 
that  this  may  be  done,  I  have  exercised  the 
power  given  me  by  the  Constitution  to  con- 
vene you  in  ppecial  session." 

Being  permitted  to  resort  only  to  our  ju- 
dicial knowledge  (the  proclamation  being 
conceded  to  be  sufiicient  m  its  recitals),  the 
evidence  of  a  lack  of  power  in  the  governor 
to  do  what  he  did  is  confined  to  the  message. 
On  this  we  are  called  upon  to  decide  whether 
it  discloses  such  an  ordinary  and  common- 
place occasion  for  the  call  as  to  compel  a 
conclusion  tliat  no  emergency  existed.  The 
question  is  thus  narrowed  down  to  whether 
tjie  statements  in  the  message  convict  the 
governor  of  a  violation  of  the  constitutional 
provision  mentioned.  It  must  be  remem- 
bered that  what  may  seem  extraordinary  in 
the  estimation  of  one  man  or  official  may  be 
deemed  commonplace  and  ordinary  by  an- 
other. Members  of  different  political  par- 
ties look  at  men  and  measures  from  differ- 
ent standpoints.  One  party  "points  with 
pride"  to  a  line  of  political  policy  and  leg- 
islation, while  another,  in  estimating  the 
same  conduct  and  policy,  "views  it  with 
alarm."  The  suggestions  contained  in  the 
message,  from  our  knowledge  of  the  doctrines 
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of  the  political  party  to  which  the  governor 
belonged,  were  but  the  reiteration  of  a  per- 
sistent demand  by  that  party  for  legislation 
in  respect  to  freight  rates.  In  its  platforms 
it  had  before  this  made  this  question  con- 
spicuous, and,  when  in  control  of  both 
branches  of  the  le^slature,  had  passed  a 
freight-rate  bill,  which  was,  however,  vetoed 
by  the  governor.  Clear,  palpable,  and  un- 
questioned violation  of  the  constitutional 
grant  of  power  to  the  executive,  admitting 
of  no  debate,  must  be  apparent,  before  the 
courts  will  be  justified,  if  at  all,  in  nullify- 
ing his  acts.  The  fact  that  a  majority  or  a 
large  proportion  of  the  people  of  the  state 
may  regard  proposed  legislation  as  useless, 
destructive  of  property  rights,  or  viciou-s 
will  not  stamp  the  subject-matter  of  such 
legislation,  when  demanded  by  the  executive 
of  the  lawmaking  power,  as  ordinary  or 
frivolous,  warranting  the  courts  in  sayinc? 
that  such  request  or  demand  by  the  governor 
is  violative  of  the  constitutional  provision 
under  discussion. 

That  clause  of  our  Constitution  relating 
to  extra  sessions  of  the  legislature  was 
adopted  from  a  very  similar  provision  found 
in  the  Constitution  of  the  United  States, 
which  reads:  ...  He  [the  President] 
may,  on  extraordinary  occasions,  convene 
both  houses  [of  Congress]  or  either  of  them." 
Const,  art.  2,  S  3.  While  the  President  may 
convene  both  Houses  of  Congress,  or  either 
of  them,  the  governor  can  only  call  together 
the  legislature,  which  includes  both  the  sen- 
ate' and  house  of  representatives.  Comment- 
ing on  this  power  of  the  President,  the  late 
Mr.  Justice  Miller,  in  his  Lectures  on  the 
Constitution,  says:  "The  principal  exercise 
of  this  power  has  been  in  proclamations  by 
which  tne  President  has  called  the  Senate 
together  at  the  close  of  a  session  of  Con- 
gress for  the  purpose  of  considering  appoint- 
ments to  office,  and  sometimes  treaties."  The 
first  call  for  a  session  of  the  Senate  was  made 
on  March  1,  1791,  as  follows: 

The  President  of  the  United  States  to 
the  President  of  the  Senate: 
Certain  matters  touching  the  public  good 
requiring  that  the  Senate  shall  be  convened 
on  Friday,  the  4th  inst^^nt,  I  have  desired 
their  attendance,  as  I   do  yours,  by  these 

§  resents,  at  the  Senate  chamber,  In  Phila- 
elphia,  on  that  day,  then  and  there  to  re- 
ceive and  deliberate  on  such  communications 
as  shall  be  made  to  you  on  my  part. 

Geo.  Washington. 

After  this  the  Senate  was  convened  by 
Gen.  Washington  on  three  occasions, — March 
4,  1793,  June  8,  1795,  and  March  4,  1797. 
The  last  call  reads: 

To  the  Vice  President  and  Senators  of  the 
United  States,  Respectively: 
Sir:  It  appearing  to  me  proper  that  the 
Senate  of  the  United  States  should  be  con- 
vened on  Saturday,  the  4th  of  March,  in- 
stant, you  are  desired  to  attend  in  the  cham- 
ber of  the  Senate  on  that  day,  at  10  o'clock 
in  the  forenoon,  to  receive  any  communicap 
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tions  which  the  President  of  the  United 
States  may  then  lay  before  you  touching 
their  interests. 

Geo.  Washington. 

Under  proclamation  substantially  like  the 
above,  the  United  States  Senate  was  con- 
vened twice  by  John  Adams,  and  once  each 
by  Jefferson,  Madison,  Monroe,  John  Quincy 
Adams,  Jackson,  Van  Buren,  Tyler,  and 
Polk.  The  proclamations  of  Presidents  Ty- 
ler and  Polk  commence:  **Objects  interest- 
ing to  the  United  States  requiring  that  the 
Senate  should  be  in  session,'  etc.  From  the 
adoption  of  the  Constitution  to  the  year 
1851, — a  time  when  the  most  distinguished 
judges  and  lawyers  adorned  the  bench  and 
bar, — there  is  no  suggestion  in  any  such 
proclamations  of  the  existence  of  an  emer- 
gency or  extraordinary  occasion.  Commenc- 
ing, however,  with  Fillmore,  all  the  Presi- 
dents have  recited  in  their  proclamations 
convening  the  Senate  the  existence  of  an  ex- 
traordinary occasion,  and  all  or  them  have 
so  proclaimed  when  calling  together  both 
Houses  of  Congress.  Messages  of  the  Presi- 
dents, vols.  1  to  9.  If  the  proclamation  of 
Gov.  Leedy  was  defective,  it  seems  to  have 
been  much  less  so  than  those  issued  by  the 
Presidents  for  more  than  fifty  years.  As  be- 
fore stated^  the  most  usual  purpose  for 
which  the  Senate  of  the  United  States  is 
convened  is  for  the  confirmation  of  the  ap- 
pointment of  ofiicers.  The  Constitution  (art. 
2.  S  2)  provides:  ".  .  .  And  he  [the 
President]  shall  nominate,  and  by  and  with 
the  advice  and  consent  of  the  Senate  shall 
appoint,  ambassadors,  other  public  ministers 
and  consuls,  judges  of  the  supreme  court, 
and  all  other  officers  of  the  United  States, 
whose  appointments  are  not  herein  otherwise 
provided  for,  and  which  shall  be  established 
by  law."  The  President  is  devoid  of  power 
to  convene  the  Senate  of  the  United  States 
except  upon  an  extraordinary  occasion.  If 
he  is  empowered  under  the  Constitution  to 
call  that  dignified  body  together  for  the  con- 
firmation of  several  appointees,  it  follows 
logically  that  he  has  no  less  authority  to 
convene  it  for  the  confirmation  of  one.  Take, 
for  example,  the  case  of  a  postmaster.  The 
lowest  salary  attached  to  what  is  known  as 
a  "presidential  postoffice"  is  $1,000  per  year. 
Yet,  who,  with  the  possible  exception  of  the 
prospective  postmaster  himself,  would  con- 
sider that  an  extraordinary  occasion  had 
arisen,  should  the  President  call  the  Senate 
together  for  the  sole  purpose  of  confirming 
such  an  officer.  Tet  the  legality  of  the  act 
cannot  be  questioned,  and,  after  confirma- 
tion, who  would  contend  that  there  were  any 
flaws  in  the  title  of  the  incumbent  to  the 
office?  Again,  the  necessity  for  confirmation 
of  Federal  officers  can  hardly  be  considered 
urgent,  since  the  statutes  of  the  United 
States  confer  authority  on  the  President  to 
make  appointments  during  a  recess  of  the 
Senate:  such  appointments  to  be  submitted 
to  the  Senate  at  a  subsequent  session.  U.  S. 
Rev.  Stat.  1878,  9  1769.  If  we  were  scrutin- 
izing the  conduct  of  a  President  in  such  mat- 
ters, prior  to  1851,  we  would  find  repeated 
calls  to  the  Senate  for  a  meeting,  making  no 
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mention  of  an  extraordinary  occasion,  with 
no  message  from  the  executive  to  that  body 
following  it,  more  than  a  list  of  appointees 
which  he  desired  to  have  confirmed.  Yet  all 
persons — constitutional  lawyers,  judges,  and 
legislators — have  acquiesced  in  the  constitu- 
tional right  of  the  President  thus  to  convene 
the  Senate  for  the  purpose  named.  There 
being  no  doubt  or  question  of  the  power  of 
the  President  to  convene  the  Senate  of  the 
United  States  in  extraordinary  session  to 
consider  appointments  made  by  him,  by  what 
process  of  differentiation  is  the  authority 
withheld  from  the  governor  of  Kansas,  under 
the  Constitution,  to  convene  both  branches 
of  the  legislature  ( for  he  cannot  convene  the 
senate  ak)nc)  in  extraordinary  session,  in 
order  that  the  presence  of  the  senate  may 
be  had  to  consider  and  confirm  his  appoint- 
ments. If  an  extraordinary  occasion  is  pre- 
sented in  the  desire  of  the  President  to  have 
his  appointment  of  a  $1,000  a  year  post- 
master confirmed  by  the  United  States  Sen- 
ate, the  occasion  cannot  be  said  to  be  less 
extraordinary,  should  the  governor  desire 
the  appointment  of  a  regent  of  the  state 
university,  or  other  officer  of  less  conse- 
quence, confirmed  by  the  senate  of  Kansas, 
and  should  call  the  legislature  together  for 
that  purpose.  These  illustrations  show  that 
the  words  "extraordinary  occasion,"  em- 
ployed in  the  two  Constitutions,  have  been 
construed,  by  long-continued  custom  and 
practical  usage,  not  to  be  synonymous  with 
"overpowering  and  urgent  necessity."  The 
practice  has  prevailed,  with  few  exceptions, 
m  recent  years,  for  the  retiring  President, 
by  proclamation,  to  convene  the  Senate  to 
meet  on  the  4th  of  March  ensuing  for  the 
sole  purpose  of  acting  on  appointments  to  be 
made  by  the  incoming  executive.  It  might 
well  be  the  subject  of  debate,  when  such  a 
call  was  made  by  President  Cleveland  during 
the  expiring  days  of  his  first  term  of  office, 
convening  the  Senate  on  March  4,  1889, 
whether  he  considered  it  of  supreme  import- 
ance that  an  extra  session  should  be  held 
in  order  that  his  political  friends  and  ad- 
herents might  be  expeditiously  turned  out 
of  office,  and  his  enemies  installed.  Yet 
what  court  would  have  entertained  a  contro- 
versy, involving  an  attack  on  his  constitu- 
tional power,  to  try  the  fact  of  the  existence 
of  an  extraordinary  occasion  at  that  time? 
It  will  be  noted  that  in  such  cases  the  Presi- 
dent making  the  call  does  not  further  com- 
municate with  the  Senate  by  message  or 
otherwise,  and  it  is  not  supposable,  when  he 
is  succeeded  by  a  political  opponent,  that  he 
is  advised  in  advance  of  the  appointments  to 
be  made,  which  the  Senate  is  called  upon  to 
consider. 

Thus,  we  have  seen  that  extra  sessions  of 
the  Senate  of  the  United  States  have  been 
and  may  be  cidled  and  held  for  purposes 
common  and  ordinary,  and  for  cau^e  so 
slight  and  inconsequential  as  to  be  wholly 
at  variance  with  the  idea  of  extraordinary 
necessity,  under  the  constitutional  grant  of 
power  above  referred  to.  While  the  purpose 
of  the  fraroers  of  the  fundamental  law  may 
have  been  that  the  executive  authority  now 
under  discussion  should  be  used  only  in  the 
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event  of  imperative  necessity,  yet  departure 
from  this  intent  was  begun  early  in  the  na^ 
tion's  history,  and,  continuing  until  now, 
custom  has  become  fixed  law,  ingrafting  it- 
self upon  the  Constitution,  compelling  the 
courts  to  recognize  and  respect  it.  Are  we 
not  then  driven  to  the  conclusion  that  wheth- 
er a  condition  exists  which  is  uncommon  and 
out  of  the  ordinary  course  of  things  is  to  be 
determined  by  the  President  or  governor  in 
the  exercise  of  discretion  which  (after  being 
sworn  as  officers)  has  been  reposed  in  them 
by  the  people,  and  from  which,  when  once 
exercised,  there  can  be  no  appeal  to  the 
courts?  It  would  be  an  unseemly  and  un- 
precedented proceeding  for  this  court,  or  any 
court,  to  entertain  a  controversy  wherein,  by 
proof  obtained  from  witnesses- sworn  in  the 
cause,  it  sought  to  ascertain  judicially 
whether  an  extraordinary  occasion  existed, 
of  sufficient  gravity  to  authorize  the  govern- 
or to  convene  the  legislature  in  extra  ses- 
sion. If  jurisdiction  is  retained  of  such  a 
cause,  what  is  the  rule  as  to  the  quantum  of 
evidence  necessary  to  establish  that  there 
was  no  emergency?  This  is  a  civil  action. 
In  such  cases  the  party  having  the  prepon- 
derance of  evidence  on  his  side  must  prevail. 
Gnie  utter  absurdity  of  such  an  inquiry, 
wherein  a  judgment  either  way  is  made  to 
depend  upon  the  slightest  preponderance  of 
the  evidence,  no  doubt  furnished  the  reasons 
why  the  counsel  for  the  defendant  took  the 
position  that  judicial  knowledge  alone  could 
DC  employed,  abandoning  the  second  para- 
graph of  the  return  above  set  out;  the  truth 
of  its  averments  necessarily  depending  upon 
proof  derived  from  the  testimony  of  wit- 
ifesses.  "Discretion"  is  defined,  when  ap- 
plied to  public  functionaries,  to  be  "a  power 
of  right  conferred  upon  them  by  law,  of  act- 
ing officially  in  certain  circumstances  ac- 
cording to  the  dictates  of  their  own  judg- 
ment and  conscience,  uncontrolled  by  the 
judgment  or  conscience  of  others."  Oneida 
Common  Pleas  Judges  v.  People,  Savage,  18 
Wend.  99.  It  perverts  and  destroys  the  mean- 
ing of  the  word  to  hold  that  exercise  of  dis- 
cretion may  be  reviewed  or  controlled  by 
some  other  person  or  tribunal  than  the  per- 
son on  whom  it  is  conferred.  Ministerial 
duties  resting  on  an  executive  officer  have 
frequently  been  enforced  by  the  courts.  Min- 
isterial acts  do  not  flow  from  the  exercise  of 
discretion,  but  involve  a  simple,  definite  duty 
imposed  by  law.  Martin  v.  Ingham,  38  Kan. 
641.  The  case  of  State,  Outhrie,  v.  School 
Fund  Oomrs,  4  Kan.  261,  is  cited  as  an  au- 
thority that  this  court  will  review  the  dis- 
cretionary acts  of  a  co-ordinate  branch  of  the 
state  government,  viz,,  the  legislature. 

Sections  3  and  5  of  article  11  of  the  Con- 
stitution read: 

"Sec.  3.  The  legislature  shall  provide,  at 
each  regular  session,  for  raising  sufficient 
revenue  to  defray  the  current  expenses  of 
the  state  for  two  years." 

"Sec.  5.  For  the  purpose  of  defraying  ex- 
traordinary expenses  and  making  public  im- 
Srovements,  the  state  may  contract  public 
ebts." 

In  1868  an  act  was  passed  by  the  legisla- 
ture entitled,  "An  Act  Providing  for  the  Is- 
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suance  and  Sale  of  Bonds  of  the  State,  for 
the  Purpose  of  Paying  the  Officers  and  Mem- 
l)ers  of  the  State  L^slature  and  Current 
Expenses  of  the  State."  Gen.  SUt.  1868, 
p.  957.  Bonds  were  issued  under  this  act. 
They  were  decided  to  be  void,  as  being  issued 
in  violation  of  said  section  5  of  the  Consti- 
tution above  quoted.  The  control  of  discre- 
tion was  not  involved.  Chief  Justice  King- 
man says :  "There  is  no  pretense  in  the  law 
that  the  expenses  were  extraordinary  in 
their  character."  The  question  decided  was 
as  to  the  character  of  the  expense.  This  the 
legislature  had  before  decided,  both  in  the 
title  and  body  of  the  act,  and  this  eourt 
merely  affirmed  its  decision.  The  court 
said:  "The  legislature  has  not  even  pre- 
tended to  declare  the  expenses  extraordinary 
in  their  character,  or  in  the  circumstances 
attending  them."  In  Martin  ▼.  Ingham,  38 
Kan.  641,  Mr.  Justice  Valentine,  in  the  opin- 
ion, says:  "No  court  ever  attempts,  by 
either  injunction  or  mandamus,  or  by  any 
other  action  or  proceeding,  to  control  legis- 
lative, judicial,  executive,  or  political  dis- 
cretion; and  never,  indeed,  attempts  to  con- 
trol any  purely  legislative,  judicial,  or  exec- 
utive act  of  any  kind,  nor  pure  discretion  of 
any  kind,  except  when  a  superior  court  on 
appeal  reviews  a  decision  of  an  inferior 
court;  .  .  .  The  only  acts,  of  public 
functionaries  which  the  courts  ever  attempt 
to  control  by  either  injunction  or  manda- 
mus are  such  acts  only  as  are  in  their  na- 
ture strictly  ministerial;  and  a  ministerial 
act  is  one  which  a  public  officer  or  agent  is 
required  to  perform,  upon  a  given  sieite  of 
facts,  in  a  prescribed  manner,  in  obedience 
to  the  mandate  of  legal  authority,  and  with- 
out r^ard  to  his  own  judgment  or  opinion 
concerning  the  proprie^  or  impropriety  of 
the  act  to  be  performea."  Cases  might  be 
imagined,  however,  where  the  courts  would 
be  justified  in  declaring  void  the  acts  of  a 
legislative  body  assembled  at  the  call  of  a 
governor  in  extra  session.  For  instance,  if 
the  declared  object  of  the  meeting  appeared 
to  be  obviously  irrelevant  or  utterly  frivo- 
lous and  trifimg,  showing  a  rampant  and 
revolutionary  purpose  on  the  part  of  the 
executive  to  subvert  his  prescribed  powers 
in  defiance  of  all  lawful  restraint,  convinc- 
ing the  meanest  understanding  that  all  con- 
stitutional limits  of  authority  had  been  dis- 
regarded, thus  bringing  scandal  upon  the 
state, — in  such  case  it  might  well  oe  held 
that  judgment  and  discretion  had  fled,  and 
that  the  act  was  done  throuprh  a  blind,  un- 
reasoning resort  to  what  might  be  likened 
to  physical  force.  Or  if  it  should  appear 
from  the  official  declarations  of  the  govern- 
or that  he  resented  the  limitations  set  by 
the  Constitution  upon  his  authority,  con- 
tending that  no  extraordinary  occasion  ex- 
isted or  emergency  had  arisen,  or  that  he 
denied  that  any  check  whatever  was  imposed 
upon  his  power  to  act,  and  proclaimed  that 
the  special  session  was  called  to  pass  laws 
of  a  general  nature,  no  particular  legislation 
beinff  mentioned  (the  declared  object  being 
merely  to  shorten  the  work  of  the  regular 
session,  showing  a  deliberate  and  studied  de- 
sign to  ignore  the  Constitution),  a  legal  in- 
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ference  would  at  once  arise  that  he  had  not 
used  any  discretion  whatever,  for  discretion 
necessarily  implies  the  exercise  of  a  certain 
degree  of  common  sense.  However ,  it  could 
hardly  be  presumed  that,  in  either  event 
mentioned,  the  members  of  the  legislature 
would  give  heed  to  a  call  so  grossly  violative 
of  the  Constitution,  which  each  of  them  is 
required  on  oath  to  support  and  defend. 
This  being  a  republican  form  of  government, 
the  people  are  on  guard.  They  have  made 
a  Ck>n8titution  for  the  guidance  of  their 
servants  in  the  discharge  of  official  duties. 
If  a  governor  transgress,  by  abuse  of  discre- 
tion or  otherwise,  tney  have  made  provision 
for  his  impeachment  and  deposition.  Should 
he    escape    this    punishment,  the  sovereign 

Sower  resides  with  the  people  to  condemn 
is  acts  at  the  polls  by  removing  him  from  a 
place  of  power  after  a  brief  term  of  office. 
This  court  has  repeatedly  decided  that  it 
cannot  review  legislative  discretion.  In  the 
«arly  case  of  State,  Johnson,  v.  Hitchcock, 

1  Kan.  178,  81  Am.  Dec.  503,  §  17  of  art. 

2  of  the  Constitution  was  under  considera- 
tion. It  provides:  "In  all  cases  where  a 
general  law  can  be  made  applicable,  no  spe- 
cial law  shall  be  enacted."  it  was  held  that 
the  language  used  leaves  discretion  to  the 
legislature,  recognizing  the  necessity  of  some 
special  legislation,  ana  that  it  seeks  only  to 
limit,  not  to  prohibit,  it.  The  legislature 
must  determine  whether  its  purpose  can  or 
■cannot  be  expediently  accomplished  by  a  gen- 
eral law.  Knowles  v.  Topeka  Bd,  of  Edu.' 
33  Kan.  692. 

The  adjudicated  cases  are  few  in  which  the 
precise  question  before  us  has  been  consid- 
ered. However,  there  are  authorities  direct- 
ly in  point.  In  Whiteman  v.  Wilmington  d 
S.  R.  Co.  2  Harr.  (Del.)  514,  33  Am.  Dec. 
411,  it  is  said:  "Another  objection  to  the 
validity  of  this  supplement  is  founded  upon 
the  assumption  that  the  general  assembly 
which  passed  it  was  not  constitutionally  con- 
vened, and  that  consequently  not  only  this, 
but  all  its  acts  at  that  session,  are  absolutely 
void.  In  the  Constitution  of  this  state  ( art. 
3,  §  12)  the  governor  is  authorized  to  con- 
vene the  general  assembly  on  extraordinary 
occasions.  This  is  a  power  the  exercise  of 
which  the  framers  of  the  Constitution  have 
seen  fit  to  entrust  to  the  chief  executive  offi- 
<!er  of  the  state  alone.  As  they  have  not  de- 
fined what  shall  be  deemed  an  extraordinary 
occasion  for  this  purpose,  nor  referred  the 
settlement  of  the  question  to  any  other  de- 
partment or  branch  of  the  government,  the 
governor  roust  necessarily  be  himself  the 
judge,  or  he  cannot  exercise  the  power.  He  j 
may  err,  but  this  court  has  no  jurisdiction  ' 
to  review  his  decision  or  correct  his  error. 
If  he  act  corruptly,  he  is  liable  to  impeach- 
ment; but  the  doctrine  that  a  mistake,  or 
even  corruption,  on  the  part  of  the  governor 
in  convening  the  general  assembly,  invali- 
dates the  act  of  that  body,  would  be  product- 
ive of  incalculable  mischief."  In  Colorado 
the  legislature  is  authorized  to  submit  to  the 
judges  of  the  supreme  court  important  ques- 
tions involving  public  interests.  The  judges 
arc  then  required  to  decide  the  same,  al- 
though no  case  is  pending  before  the  court. 
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In  Veto  Power,  9  Colo.  642,  the  supremo 
court  was  asked  by  the  legislature  to  give 
an  opinion  whether  the  decision  of  the  gov- 
ernor in  conveninfi^  the  legislature  in  special 
session  was  conclusive  or  not.  The  court 
said:  "Whether  or  not  an  occasion  exists  of 
such  extraordinary  character  as  demands  a 
convention  of  the  general  assemblv  in  spe- 
cial session,  under  the  provisions  of  §  9,  art. 
4,  of  the  Constitution,  is  a  matter  resting  en- 
tirely in  the  judgment  of  the  executive." 
Again  this  question  was  before  the  supreme 
court  of  Colorado,  and  their  opinion  (19 
Colo.  333)  contains  the  following  language: 
"The  governor  is  thus  invested  with  extra- 
ordinary powers.  He  alone  is  to  determine 
when  there  is  an  extraordinary  occasion  for 
convening  the  legislature."  In  People,  Car- 
ter, V.  R%ce,  65  Hun,  245,  the  supreme  court 
of  New  York,  in  deciding  this  question,  uses 
the  following  language:  "The  governor  by 
his  proclamation  assumed  to  convene  the  leg- 
islature in  extra  session  under  the  provision 
of  §  4  of  article  4  of  the  Constitution.  This 
article  gave  the  governor  power  to  convene 
the  legislature  in  extraordinary  session,  and, 
from  the  very  nature  of  the  provision,  he 
must  be  the  judge  as  to  what  constitutes  the 
extraordinary  occasion."  In  Rhode  Island 
there  seems  to  be  the  same  provision  which 
is  found  in  Colorado,  authorizing  the  house 
of  representatives  to  propound  questions  to 
the  supreme  court  for  an  opinion.  In  1893 
the  house  of  representatives  propounded  to 
the  supreme  court  of  Rhode  Island  certain 
questions  touching  the  duties  and  powers  of 
the  governor.  The  supreme  court  rendered 
their  opinion,  as  found  in  Re  Legislative  Ad- 
journment, 18  R.  I.  830,  22  L.  R.  A.  716. 
Among  other  things,  the  court  eays:  "The 
powers  vested  in  the  executive  department 
are  to  be  exercised  by  the  governor  under 
his  oath  of  office,  and  under  the  express  con- 
stitutional injunction  that  he  'shall  take 
care  that  the  laws  be  faithfully  executed;' 
and  he  is  responsible  to  the  people  alone  for 
the  manner  m  which  he  discharges  the  du- 
ties of  his  high  office.  If  he  violates  the 
Constitution  or  the  laws  which  he  is  sworn 
to  support,  he  may  be  impeached  and  re- 
moved from  office,  and  may  also  be  indicted 
and  punished  like  any  other  person.  .  .  . 
But  for  the  exercise  of  his  powers  and  pre- 
rogatives as  governor  neither  the  legislative 
nor  the  judicial  department  of  the  govern- 
ment has  any  power  to  call  him  to  account, 
nor  can  they,  or  either  of  them,  review  his 
action  in  connection  therewith.  In  short,  it 
cannot  be  questioned  that  the  governor  is 
supreme  and  independent  in  the  executive 
department,  as  is  the  legislature  in  the  legis- 
lative, and  the  court  in  the  judicial,  depart- 
ment of  the  government.  .  .  .  More- 
over, this  is  a  case  in  which  the  executive  de- 
partment of  the  state  government  has  the 
power  and  duty  to  finally  pass  upon  a  ques- 
tion of  constitutional  construction.  .  .  . 
The  power  of  the  executive,  which  we  are  con- 
sidering, is  a  political  power,  *in  the  exercise 
of  which,*  in  the  language  of  Chief  Justice 
Marshall  in  Marhury  v.  Madison,  1  Cranch. 
137,  2  L.  ed.  60,  *he  is  to  use  his  own  discre- 
tion, and  is  accountable  only  to  his  country, 
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in  his  political  character,  and  to  his  own  con- 
science; and,  whatever  opinion  may  be  en- 
tertained of  the  manner  in  which  the  execu- 
tive discretion  may  be  used,  still  there  exists 
no  power  to  control  that  discretion.'    *The 
subject  is  political/  "     The  supreme  court 
of  Wisconsin,  in  State,  Martin,  v.  Farwell, 
3  Pinney,  439,  in  speaking  of  this  question, 
says:     "But  if  the  right  is  contingent,  and 
is  made  to  depend  upon  the  discretion  of 
the  executive,  in  such  case,  until  that  discre- 
tion be  exercised,  no  rieht  can  vest;  and  if, 
in  the  exercise  of  that  discretion,  the  gover- 
nor deny  the  right,  then  all  claim  of  right  is 
gone.    His  determination  is  final  upon  the 
question  of    right, — as  much  as  that  of  a 
court  of  competent  jurisdiction."     In  United 
States  T.  Arredondo,  6  Pet.  729,  8  L.  ed.  561, 
the  Supreme  Court  of  the  United  States  uses 
the  following  language:     "It  is  a  universal 
principle  that  where  power  or  jurisdiction 
is  delegated  to  any  public  officer  or  tribunal 
over   a  subject-matter,  and   its  exercise  is 
confined  to  his  or  their  discretion,  the  acts 
BO  done  are  binding  and  valid  as  to  the  sub- 
ject-matter; and  individual  rights  will  not 
be  disturbed  collaterally  for  anything  done 
in  the  exercise  of  that  discretion,  within  the 
authority  and  power    conferred.     The   only 
questions  which  can  arise  between  an  individ- 
ual claiminff  a  right  under   the   acts   done, 
and  the  puolic  or  any  person  denying  its 
validity,  are  power  in  the  officer  and  fraud 
in  the  party.     All  other  questions  are  settled 
by  the  decision  made  or  the  act  done  by  the 
tribunal  officer;  whether  executive,     .     .     . 
legislative,     ...    or  judicial."    The  late 
Judge  Cooley,  regarded  everywhere  as  one  of 
the  greatest  of  our  constitutional  lawyers, 
and  the  highest  authority  on  constitutional 
questions,  in  p.  41  of  his  Constitutional  Limi- 
tations, says:     "Sometimes  the  case  will  be 
such  that  the  decision,  when   made,  must, 
from  the  nature  of  things,  be  conclusive,  and 
subject  to  no  appeal  or  review,  however  er- 
roneous it  may  be  in  the  opinion  of  other 
departments  or  other  officers:  but  in  other 
cases  the  same  question  may  be  required  to 
be  passed  upon  again  before  the  duty  is  com- 
pletely performed.     The  first  of  these  classes 
IS  where,  by  Constitution,  a  particular  ques- 
tion is  plainly  addressed  to  the  discretion  or 
judgment  of  some  department  or  officer,  so 
that  the  interference  of  any  other  depart- 
ment or  officer,  with  a  view  to  the  substitu- 
tion of  its  own  discretion  or  judgment  in  the 
place  of  that  to  which  the  Constitution  has 
confined  the  decision,  would  be  impertinent 
and    intrusive.     Under    every    Constitution, 
oases  of  this  description  are  to  be  met  with; 
and,  though  it  will  sometimes  be  found  diffi- 
cult to  classify  them,  there  can  be  no  doubt, 
when  the  ease  is  properly  determined  to  be 
one  of  this  character,  that  the  rule  must  pre- 
vail which  makes  the  decision  final.  We  will 
suppose,  again,  that    the    Constitution    em- 
powers the  executive  to  convene  the  legisla- 
ture on  extraordinary    occa«^ions,    and    does 
not  in  terms  authorize  the  intervention  of 
anyone  else  in  determining  what  is  and  what 
is  not  such  an  occasion  in  the  constitutional 
sense;  it  is  obvious  that  the  question  is  ad- 
dressed  exclusively  to  the  executive    judg- 
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ment,  and  neither  the  legislative  nor  the  ju- 
dicial department  can  intervene  to  compel 
action,  if  he  [the  executive]  decide  against 
it,  or  to  enjoin  action,  if,  in  his  opinion,  the 
proper  occasion  haa  arisen.  .  .•  But  there 
are  cases  where  the  question  of  construction 
is  equally  addressed  to  two  or  more  depart- 
ments of  the  government,  and  it  then  becomes 
important  to  know  whether  the  decision  by 
one  is  binding  upon  the  others,  or  whether 
each  is  to  act  upon  its  own  judgment.  Let 
us  suppose,  once  more,  that  the  governor, 
being  empowered  by  the  Constitution  to  con- 
vene the  legislature  upon  extraordinary  oc- 
casions, has  regarded  a  particular  event  as- 
being  such  an  occasion,  and  has  issued  hls- 
procTamation  calling  them  together  with  a 
view  to  the  enactment  of  some  particular 
legislation  which  the  event  seems  to  call  for, 
and  which  he  specifies  in  his  proclamation. 
Now,  the  legislature  are  to  enact  laws  upon 
their  own  view  of  necessity  and  expedi- 
encv;  and  they  will  refuse  to  pass  the 
desired  statute,  if  they  regard  it  as  unwise 
or  unimportant.  But  in  so  doing  they  in- 
directly review  the  governor's  decision  [es- 
pecially if]  in  refusing  to  pass  the  law,  they 
.  .  .  [do  so  on  the  ground  that  the] 
specific  event  was  not  one  callin|^  for  action 
on  their  part.  In  such  a  case  it  is  clear  that 
while  the  decision  of  the  governor  is  final,  so- 
far  as  to  require  the  legislature  to  meet,  it 
is  not  final  in  any  sense  that  would  bind  the 
legislative  department  to  accept  and  act  upon 
it  when  they  are  called  to  enter  upon  the  per- 
formance of  their  duty  in  the  making  of 
laws."  As  stated  by  Judge  Cooley,  the  legis- 
lature, in  this  state,  when  convened,  oould 
wholly  ignore  the  reasons  given  by  the  gov- 
ernor calling  it  together,  and  disregard  en- 
tirely all  suggestions  made  by  him  touching 
the  necessity  of  proposed  legislation.  Not 
being  restricted  by  the  Constitution  to  the 
consideration  of  matters  within  the  limits 
of  the  governor's  proclamation,  it  might  pro- 
ceed to  enact  laws  having  no  relevancy  to  the 
object  for  which  it  was  convened.  The  fact 
that  the  railroad  law  creating  a  court  of 
visitation  does  not  take  effect  until  March 
15  cannot  affect  the  question  of  the  necessity 
of  convening  the  legislature  in  December  for 
the  enacting  of  laws  affecting  freight  rates. 
The  acts  of  tlie  executive  cannot  be  judged 
by  the  action  of  the  legislature.  If  no  rail- 
road legislation  had  been  enacted,  that  fact 
would  have  been  no  proof  that  the  governor's 
proclamation  and  message  were  ui\author- 
ized. 

We  come  now  to  the  consideration  of  the 
second  question  in  the  case,  to  wit:  Did  the 
house  of  representatives  which  united  with 
the  senate  on  December  21,  1898,  in  special 
session  of  the  legislature,  constitute  a  legal 
organization?  The  contention  is  that  chap- 
ter 171  of  the  Laws  of  1897,  apportioning  the 
state  into  representative  districts  (whicii  by 
its  terms  went  into  effect  on  June  1,  189S, 
and  repealed  all  acts  in  conflict  with  it) ,  ter- 
minated the  existence  of  the  house  of  1897, 
the  members  of  which  it  was  supposed  had 
been  elected  for  a  term  of  two  years;  and 
there  is  the  further  claim  that,  if  any  house 
existed  when  the  special  session  convened,  it 


1899. 


Fahrkllt  y.  Coub. 


473 


was  the  one  elected  in  November,  1898.    This 

fTOposition  has  at  least  the  merit  of  novelty, 
t  has  been  the  generally  accepted  opinion 
that  the  terms  of  members  of  the  legislature 
began  on  the  second  Tuesday  of  tfanuary; 
that  the  representatives  held  their  offices  for 
two  years,  and  senators  for  four  years,  from 
that  time;  and  that  their  terms,  as  fixed  by 
the  Constitution,  were  not,  and  could  not  be, 
shortened  by  the  passage  of   an    apportion- 
ment act.     This  view  of  the  Constitution  and 
statutes  has  been  acquiesced  in  by  the  exec- 
utive, legislative,  and  judicial  departments 
of  the  sUite  government  since  its  organiza- 
tion;  and  such  an  interpretation,  adopted, 
as  it  has  been,  by  the  people  for  about  a  third 
of  a  century,  is  entitled  to  much  force.     In 
our  opinion,  the  passing  of  an  apportionment 
act  ddes  not  shorten  or  affect  the  term  of  of- 
fice of  members  of  the  legit^lature  then  serv- 
ing, nor  was  it  intended  that  it  should  have 
such  effect.     The  Constitution  plainly  fixes 
the  term  of  a  representative  at  two  years, 
but  does  not  expressly  provide  when  the  legis- 
lative term  shall  begin.     In  the  absence  of 
such  provision,  it  is  competent  for  the  legis- 
lature to  fix  the  commencement  of  the  term. 
That  the  legislature  possesses  this  power  was 
determined  in  an  early  day,  in  State,  Crato- 
ford,  v.  Rohinsoriy  1  Kan.  17,  and  at  the  same 
time  the  court  rejected  the  theory  that  the 
terms  began  when  the  members  were  elected, 
or  declared  to  be  so.     Since  that  time,  and 
in  accordance  with  that  decision,  the  legisla- 
ture fixed  the  commencement  of  the  term  by 
providing  as  follows :     "The  regular  term  of 
ofBce  for  members  of  the  Senate  and  House 
of  Representatives  shall   commence  on   the 
second  Tuesday  of  January  next  succeeding 
their  election.''    Gen.    Stat.    1889,    jl  2721. 
This  statute  is  in  harmony  with  the  consti- 
tutional  provisions    on    the    same  subject, 
which  manifestly  contemplate  that  the  term 
shall  begin  at  that  time.     In  §  25  of  article 
2  of  the  Constitution  it  is  provided  that  the 
regular  sessions  of  the  legislature  shall  com- 
mence on  the  second  Tuesday  of  January, 
and  in  §  6  of  article  1,  where  provision  is 
made  for  adjournment  in  case  of  a  disagree- 
ment between  the  two  houses,  the  governor 
is  expressly  authorized  to  adjourn  the  legis- 
lature to  such  a  time  as  he  may  think  proper, 
"not  beyond  its  regular  meeting."    The  clear 
implication    of    this    provision  is  that  each 
house  of  representatives   shall   continue   to 
exist  until  the  beginning  of  the  next  regu- 
lar session.     Whatever  force  may  be  given  to 
this  implication,  it  is  clear  that  these  provi- 
sions, together  with  the  net  of  1868.  fix  the 
second  Tuesday  in  January  next  after  the 
election  as  the  time   for  the   beginning  of 
legislative   terms,    and    each    representative 
elected  is  entitled  to  hold  his  office  for  two 
years.     The  law  fixing  the  commencement  of 
the  term  was  passed  in  18G8,  and  since  then 
the    terms    of   representatives  and  senators 
have  been  extended  in  length,  and  the  ses- 
sions of  the  legislature  have  been  made  bi- 
ennial,   by    the   amendment  of  1877.     Tliis 
amendment  does  not  in  terms  repeal  the  act, 
nor  does  it  contain  anything  that  would  oper- 
ate as  a  repeal  by  implication.     The  act  is 
prospective  in  character,  and  is  just  as  ap- 
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propriate  and  applicable  under  the  amend- 
ment as  it  was  under  the  original  provision 
of  the  Constitution.    The  act  was  not  re- 
pealed by  the  amendment,  but  is  still  effect- 
ive in  fixing  the  commencement  of  the  terms 
of  members   of   the   legislature.     Prouty  v. 
Stover,  11  Kan.  235.    The  legislature  may 
provide  when  the  terms  of  members  shall 
begin,  but  it  cannot  abridge  or  extend  the 
terms  fixed  by  the  Constitution.     As  the  sec- 
ond Tuesday  in  Januaix  1897,  must  be  held 
to  be  the  commencement  of  the  term  of  mem- 
bers of  the  house  in  question,  and  as  the 
Constitution  fixes  the  duration  of  the  term  at 
two  years,   is  it  not  a  violent  assumption 
that  the  legislature  intended,  or  had  author- 
ity, to  abridge  the  terms  of  the  members  to 
about  seventeen  months,  thus  completely  abol- 
ishing  one  branch  of  the  legislature?    Did  it 
by  apportioning  the  state,  and  providing  for 
the  election  of  the  succeeding  legislature,  con- 
stitutionally destroy  the  house  of  representa- 
tives, and  practically  legislate  itself  out  of  ex> 
istence?  Nothing  in  the  language  of  the  act 
indicates  such  a  purpose,  if,  indeed,  it  had 
the  power  to  accomplish  it.     It  is  contended, 
however,  that  the  repeal  of  the  former  ap- 
portionment act,  in  effect,  destroyed  the  old 
representative     districts,     and     necessarily 
abolished  the  offices  of  the  representatives 
elected  therefrom.    The  situation  is  likened 
to  the  abolition  of  a  county  or  township,  in 
which  case  it  has  been  held  that  the  aboli- 
tion of  the  municipal  organization  has  the 
effect  of  ousting  the  officers  of  such  organi- 
zation from  office.    This  is  decided  on  the 
theory  that  the  jurisdiction  of  the  officers  is 
confined  to  the  municipality  for  which  they 
were  elected,  and  that,  when  the  municipal- 
ity within  which  the  official  functions  of  the 
officers  are  to  be  performed  is  abolished,  the 
officers  themselves  go  with   it.     We  cannot 
see  the  analogy  between  the  two  cases.     In 
that  case  the  officers  cannot  perform  their 
official  functions,  because  the  organization 
in  which  they  are  to  be  performed  no  longer 
exists.     In  the  case  of  a  member  of  the  leg- 
islature, although  he  is  chosen   from,   and 
must  reside  within,  his  district,  he  performs 
no  official  function  therein.     Instead  of  act- 
ing individually  within  his  district,  he  be* 
comes  a  member  of  an  organization  which 
acts  only  in  its  organic  capacity,  and  at  the 
capital  of  the  state.     He  is  in  a  certain  sense 
an  officer  of  the  state,  and,  with  others,  con- 
stitutes a  department  of  the  state  govern- 
ment.    The  district  from  which  he  is  elected 
is  not  a  municipal  or  quasi  municipal  cor- 
poration, and  it  never  acts  or  is  dealt  with 
as  a  political  entity.     Districts  are  provided" 
to  create  a  system  by  which  the  members 
will  be  close  to  the  people  which  they  repre- 
sent,  and   from   which   members  are   to  be 
elected.     In  creating  districts  for  this  pur- 
pose, the  legislature  fixes  the  boundary  lines, 
and  designates  them  by  numbers ;  but  that  is 
the  extent  of  the  organization,  and  the  only 
reason  for  their  existence.     The  voters  with- 
in the  limits  of  a  district  are  an  electoral 
body  who  choose  one  of  their  number  to  rep- 
resent them  in  the  legislature,  and  no  other 
action  is  ever  taken  by  them  a.«»  a  result  of 
such  organization.     Tlie  member  is  therefore 
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not  an  oHicor  of  the  district,  as  the  probate 
jud^e  is  an  officer  of  the  county,  or  a  justice 
-of  the  peace  an  officer  for  the  township.  The 
matter  of  apportionment  is  only  a  provision 
for  future  elections,  and  is  not  designed  to 
affect  the  title  to  office,  or  the  tenure  of  the 
members  making  the  apportionment.  Only 
'brief  periods  intervene  between  apportion- 
ments, if  constitutional  requirements  are  ob- 
served ;  and  they  must  not  only  be  made,  but 
they  must  go  into  effect  long  enough  before 
the  election  to  give  the  electors  opportunity 
to  comply  with  the  ballot  and  election  laws. 
This  necessarily  requires  considerable  time, 
and  certainly  it  was  not  contemplated  that 
during[  this  lone  period  the  office  of  repre- 
sentative should  be  abolished,  or  that  the 
legislature  could  not,  however  great  the  emer- 
gency, be  convened.  The  apportionment  act 
provided  means  for  electing  the  representa- 
tives whose  terms  began  on  the  second  Tues- 
day in  January,  1899,  and  had  no  effect 
whatever  except  as  a  provision  affecting  fu- 
ture elections.  The  territory  constituting 
the  old  districts  remained,  and  the  constitu- 
tional terms  of  the  representatives  were  not 
shortened  bv  the  shifting  of  the  lines  and  the 
•change  of  the  numbers;  nor  was  anyone  leg- 
islated out  of  office  by  the  passage  of  the  act. 
An  examination  of  the  apportionment  act 
shows  that  but  little  change  was  made  in 
the  districts.  In  most  cases  a  single  county 
'Constituted  a  legislative  district,  and,  where 
a  county  was  divided  into  two  or  more  dis- 
tricts, the  territory  composing  each  district 
is  largely  the  same  as  was  included  in  it 
under  the  former  act,  but  designated  by  a 
different  number.  The  exterior  limits  being 
«ubstantially  as  they  were  before,  and  some. 


if  not  all,  of  the  territory  of  the  old  dis- 
tricts constituting  a  part  of  the  new,  leave 
but  little  ground,  for  the  assertion  that  the 
members  were  left  without  territory  or  dis- 
tricts. Our  view,  however,  is  that  the  pro- 
visions made  for  future  elections  were  not 
intended  to,  and  did  not,  affect  the  tenure  of 
office  of  the  members  making  it,  and  that  the 
members  elected  in  November,  1896,  were  en- 
titled to  hold  their  offices  for  the  constitu- 
tional period  of  two  years,  and  up  to  the 
second  Tuesday  in  January,  1899.  It  is  sig- 
nificant that  the  representatives  elected  in 
November,  1898,  did  not  respond  to  the  call 
of  the  governor,  or  assume  that  they  were 
entitled  to  their  offices  before  the  timefor  the 
convening  of  the  regular  session.  The  mem- 
bers elected  in  1896  only  claimed  a  place  in 
the  house  of  representatives  at  the  special 
session.  No  person  disputed  their  rights, 
claimed  their  seats,  or  molested  them  in  the 
discharge  of  their  duties.  The  house  so  or- 
ganized was  recognized  by  the  other  branches 
of  the  lawmaking  power,  and  the  validity  of 
the  organization  was  not  challenged  until  the 
present  proceeding  was  begun.  It  follows, 
then,  that  the  house  of  representatives  was 
a  legal  organization,  and  tnat  the  prelimin- 
ary requirements  of  the  Constitution  leading 
up  to  its  meeting  with  the  Senate  as  a  leg- 
islature, in  special  session,  were  oompli^ 
with. 

For  the  reasons  herein  expressed,  the  mo- 
iion  of  the  plaintiff  for  a  peremptory  writ 
of  mandamus,  notwithstanding  the  answer 
and  return,  wUl  be  sustained,  and  a  perempt' 
ory  writ  issued  as  prayed  for. 

All  the  Justices  concur. 


KENTUCKY  COURT  OF  APPEALS. 


Parmelia  J.  CLAYTON,  Appt., 

V. 

City  of  HENDERSON  et  al 


( 


Ky. 


) 


1.  The  restriction  asalnat  locating  a 
pest  house  ^rithln  a  mile   of  a   city, 

made  by  Btat.  |  3909,  Is  not  repealed  by  the 
act  of  June  14.  1893,  providing  that  the  com- 
mon council  of  a  city  of  the  third  class  shall 
have  power  to  make  quarantine  laws  and  en- 
force them  within  10  miles  of  the  city,  to  es- 
tablish hospitals,  and  other  establishments, 
and  acquire  and  hold  land  for  such  purposes 
within  or  beyond  the  boundaries  of  the  city. 

2.  A  city  is  liable  for  the  damaares 
caused  by  the  erection  of  a  pest 
house  near  the  residence  of  a  person,  not- 
withstanding the  fact  that  It  is  erected  with- 
in a  mile  of  a  city  contrary  to  a  statute  which 
expressly  makes  the  officers  liable  therefor, 
without  declaring  the  city  liable. 

3.  Ministerial  olBcers  only  are  liable 
for  the  erection  of  a  pest  house  within  a 
mile  of  a  city  in  violation  of  Stat.  |  8909. 

Note. — As  to  nuisance  of  pest  house,  see  also 
Baltimore  ▼.  Fairfield  Improv.  Co.  (Md.)  40  L. 
R.  A.  494. 
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4.  A  surety  on  the  bond  of  a  pest- 
honse  keeper  is  not,  by  executing  the  bond, 
rendered  liable  for  the  maintenance  of  the 
pest  house  within  forbidden  limits. 

5.  A  caose  of  action  nnder  the  com- 
mon la^r  asainst  a  city  for  establish- 
ing a  pest  house  near  a  residence  claiming 
compensatory  damages  only  cannot  be  Joined 
with  an  action  against  officers  under  a  statute 
for  punitive  damages,  although  both  causes 
of  action  arise  out  of  the  same  transaction. 


(February  19,  1898.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Plenderson  County 
in  favor  of  defendants  in  an  action  brought 
to  recover  damages  for  the  erection  and 
maintenance  of  a  pest  house  within  1-2  mile 
of  the  limits  of  the  defendant  city  contrary 
to  the  provisions  of  a  statute  which  resulted 
in  injury  to  plaintiff.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Montsfomery  Merritt,  8.  B« 
Vanoe,  and  R.  D.  Vanoe  for  appellant. 

Messrs.  Clay  ft  Clay  and  Dudley  Si 
Fitts  for  appellees. 
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Dn  Relle»  J.,  delivered  the  opinion  of  the 
court: 

By  an  act  adopted  in  188G,  embodied  in 
§  3909,  Ky.  SUt.,  it  waa  provided :  "It  shall 
not  be  lawful  to  locate  or  maintain  any  pest 
house  or  other  place  intended  for  the  treat- 
ment of  eruptive  diseases,  ordiseasee  which 
«re  contagious  or  infectious,  within  the  cor- 
porate limits  of  any  incorporated  city  or 
town,  or  within  a  distance  of  1  mile  of  the 
boundary  line  thereof.  Any  officer  of  any 
city  or  town,  or  other  person,  who  shall  vio- 
late the  provisions  of  this  act,  or  in  anywise 
aid  or  abet  therein,  shall  be  deemed  ^ilty 
of  a  misdemeanor,  and,  upon  conviction 
thereof  in  any  court  of  competent  jurisdic- 
tion, shall  be  fined  not  less  than  $500  nor 
TQore  than  $1,000,  and  be  liable  in  damages 
to  any  person  injured  thereby,  and,  if  wil- 
fully done,  such  person  or  his  heirs  or  rep- 
resentatives may  recover  punitive  damages." 
Under  this  statute  which  is  set  out  in  the  pe- 
tition, the  appellant  brought  suit,  making 
parties  defendant  the  city  Of  Henderson,  the 
Tnayor  thereof,  the  members  of  the  common 
<wuncil,  and  the  keeper  of  the  pest  house  and 
his  surety;  alleging  that  they  had  wilfully 
maintained,  and  aided  and  abetted  in  main- 
taining, a  pest  house  within  1-2  mile  of  the 
limits  of  the  city,  near  appellant's  residence ; 
that  they  had  sent  persons  afflicted  with 
smallpox  to  the  pest  house;  that  by  that 
means  that  disease  was  communicated  to 
her,  to  her'  damage ;  and  that  they  had  taken 
no  steps,  and  provided  no  means,  to  prevent 
the  spreading  of  the  disease  and  the  com- 
munication tnereof  to  other  persons.  After 
various  motions  to  require  appellant  to  elect 
which  of  the  defendants  she  would  proceed 
against,  and  whether  she  would  pursue  a 
<rause  of  action  under  the  common  law  or  un- 
<der  the  statute,  had  been  overruled,  general 
demurrers  to  the  petition  were  sustained. 

On  behalf  of  appellees  it  is  claimed  that 
the  act  of  1886  was  repealed  by  implication 
foy  the  act  of  June  14,  1893,  for  the  govern- 
ment of  cities  of  the  third  class,  which  pro- 
Tides  (S  3200):  "The  common  council  of 
-each  of  said  cities  shall,  within  the  limits  of 
the  Constitution  of  the  state  and  this  act, 
have  power  by  ordinance  ...  to  pre- 
vent tiie  introduction  of  contagious  diseases 
into  the  city,  to  make  quarantine  laws  for 
Ihe  purpose  and  enforce  the  same  within  10 
miles  01  the  city,  to  establish  and  erect  hos- 
pitals, almshouses,  city  prisons,  workhouses, 
make  regulations  for  Uie  government  there- 
of, and  to  acquire  and  hold  land  for  the  pur- 
pose either  within  or  beyond  the  boundarie)> 
of  the  city."  The  claim  is  that  the  act  of 
1886  is  a  limitation  upon  the  power  of  the 
common  council  of  cities  of  the  third  class, 
and  therefore  inconsistent  with  the  grant  of 
power  in  the  charter,  which  recogni;ces  no 
limitations  except  the  Constitution  and  this 
act;  and,  further,  that  the  act  of  1893  was 
intended  to  cover  the  whole  subject  of  the 
rights,  duties,  and  liabilities  of  cities  of  the 
class  named;  and  it  is  urged  that,  being  so 
intended,  it  is  a  repeal  of  all  prior  legisla- 
tioo  upon  the  subject,  even  if  not  in  terms 
repugnant.  It  was  also  urged  that  the  in- 
tent of  the  legislature  to  repeal  the  act  of 
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1886  is  further  shown  by  the  provisions  of 
the  acts  in  regard  to  the  government  of  cities 
of  the  second  and  fourth  classes,  notably  the 
latter,  which  provides  (Ky.  Stat.  §  3490) 
that  the  boards  of  council  of  said  cities  shall 
have  power  "to  make  regulations  to  prevent 
the  introduction  or  spreading  of  contagious 
or  infectious  diseases  in  the  city,  to  pass 

?[uarantine  laws  for  that  purpose  and  to  en- 
orce  the  same  within  1  mile  of  the  city;  to 
establish  and  reflate  hospitals  or  pest 
houses  in  or  outside  of  the  city;  to  make 
all  regulations  necessary  to  secure  the  gen- 
eral health  of  the  inhabitants  ofthe  city,  and 
to  regulate  and  provide  for  the  burial  of  the 
dead.  Undoubtedly,  it  needs  no  argument 
to  show  that  the  word  "hospitals"  includes 
pest  houses.  But  it  does  not  follow  because 
the  city  council  is  authorized  to  establish 
hospitals  and  other  named  institutions,  most 
of  which  are  proper,  and  some  of  which  are 
necessary,  to  oe  situate  within  the  city  lim- 
its, and  for  such  purpose  is  also  authorized 
to  acquire  property  within  or  without  those 
limits,  that  therefore  all  may  be  established 
within  the  boundary.  On  the  contrary,  the 
preceding  subsection  above  quoted  looks  di- 
rectly to  the  exclusion  of  contagious  disease.^ 
from  the  city  limits;  and  it  would  be  a 
strained  construction  to  hold  that  the  adop- 
tion of  an  act  which  was  manifestly  intended 
to  authorize  the  deportation  of  cases  of  con- 
tagious diseases  from  cities  of  the  third  class 
accomplished  the  repeal  of  an  act  which  for- 
bids the  treatment  of  such  cases  within  the 
limits  or  in  the  vicinity  of  cities  of  all 
classes.  It  is  true  that  the  Constitution  ( § 
156)  provides  that  "all  municipal  corpora- 
tions of  the  same  class  shall  possess  the 
same  powers  and  be  subject  to  the  same  re- 
strictions;" and,  if  the  act  of  1886  were  ap- 
plicable alone  to  cities  of  the  third  class, 
there  might  be  force  in  the  contention  that 
the  act  for  their  government  was  intended  as 
a  complete  code  of  laws  on  the  subject,  and 
therefore  repealed  all  antecedent  laws  in  re- 
lation thereto  not  embraced  in  its  provisions. 
But  the  act  of  1886  is  not  restricted  in  its 
application  to  cities  of  the  third  class.  It 
emoraces  all  municipalities,  is  a  proper  ex- 
ercise of  the  general  police  powers  of  the 
state  government  to  take  measures  for  the 
security  of  the  health  of  its  citizens,  and  we 
do  not  think  it  repealed  by  the  act  of  1893, 
any  more  than  the  common  law  of  nuisances 
is  thereby  repealed  as  to  nuisances  estab- 
lished within  the  limits  of  cities  of  the  third 
class.  Whether  the  general  act  is  repealed 
as  to  cities  of  the  fourth  class  by  the  act  for 
their  government  is  not  presented  by  this 
record,  and  need  not  be  here  considered. 

It  is  further  contended  on  behalf  of  the 
city  of  Henderson  that,  even  if  the  act  of 
1886  was  not  repealed,  the  city  cannot  be 
held  liable,  because  the  act  does  not  make 
the  corporation  responsible,  but  only  the  of- 
ftcers  who  shall  violate  its  provisions;  and, 
further,  because  the  act  complained  of,  being 
forbidden  by  statute,  was  beyond  the  scope 
of  the  powers  of  the  municipality,  was  ultra 
vires,  and  therefore  '.mposed  no  liability 
upon  the  corporation.  But,  in  the  conten- 
tion that  the  act  imposed  no  responsibility 
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upon  the  corporation,  the  common-law  lia* 
bility  for  establishing  a  nuisance  which  in- 
flicts special  damage  upon  an  individual  is 
overlooKed;  and  at>  it  is  not  necessary  that 
the  word  **nuisance"  should  be  used  in  the 
pleading,  but  only  that  facts  be  stated 
which  show  the  existence  of  the  nuisance  and 
the  damage  resultant  therefrom,  we  think  a 
cause  of  action  has  been  stated  against  the 
city.  "A  pest  house  erected  by  town,  mu- 
nicipal, or  county  authorities  near  the  prem- 
ises of  another,  injuring  the  health  of  his 
family,  or  exposing  them  to  contagious  dis- 
ease, is  a  nuisance  for  which  air  action  will 
lie,  and,  in  the  case  of  a  county,  against  the 
boards  or  officers  erecting  it.*'  Wood,  Nuis- 
ances, 2d  ed.  §  66.  And  in  Haag  v.  Vander- 
hurgh  County  Comrs,  60  Ind.  511,  28  Am. 
Rep.  654,  suit  was  brought  against  the 
board  of  commissioners  of  the  county,  which 
was  held  to  be,  in  legal  contemplation,  the 
county;  and  the  court  held  that  it  was  a 
well-recognized  rule  that  municipal  cor- 
porations are  liable  for  torts  in  certain 
classes  of  cases  including  nuisances,  in  the 
same  manner  as  natural  persons ;  referring  to 
2  Milliard,  Torts,  p.  273;  Shearm.  &  Redf. 
Neg.  §  120;  2  Dill.  Mun.  Corp.  p.  766.  And 
in  the  contention  that  the  acts  alleged  in 
the  petition,  being  unauthorized,  cannot  im- 
pose a  liability  upon  the  corporation,  counsel 
seem  to  confuse  the  liability  of  a  municipal- 
ity  for  unauthorized  contracts  with  its  lia- 
bility for  torts  committed  by  its  officers  act- 
ing under  its  authority  in  a  matter  within 
the  scope  of  its  corporate  powers,  but  in  re- 
gard to  which  its  powers  have  been  abused. 
Said  Chief  Justice  Shaw,  in  Thayer  v.  Bos- 
ion,  10  Pick.  513,  31  Am.  Dec.  157,  cited 
with  approval  in  McGraic  v.  Marion.  98  Ky. 
673,  in  which  a  number  of  other  cases  upon 
the  subject  are  referred  to:  "The  court  are 
therefore  of  the  opinion  that  the  city  of  Bos- 
ton may  be  liable  in  an  action  of  the  case 
where  act?  are  done  by  its  authority,  which 
would  warrant  a  like  action  against  an  indi- 
vidual, provided  such  act  is  done  by  the  au- 
thority and  order  of  the  city  government,  or 
of  those  branches  of  the  city  government  in- 
vested with  jurisdiction  to  act  for  the  cor- 
poration upon  the  subject  to  wliich  the  par- 
ticular act  relates,  or  where,  after  the  act 
ha«  been  done,  it  has  been  ratified  by  the 
corporation  by  any  similar  act  of  its  officers." 
The  rule  in  Uiis  respect  is  admirably  stated 
in  2  Dill.  Mun.  Corp.  4th  ed.  §  968:  "To 
create  such  a  liability,  it  is  fundamentally 
necessary  that  the  act  done  which  is  injur- 
ious to  others  must  be  within  the  scope  of 
the  corporate  powers,  as  prescribed  by  char- 
ter or  positive  enactment  (the  extent  of 
which  powers  all  persons  are  hound,  at  their 
peril,  to  know)  ;  m  other  words,  it  must  not 
be  ultra  vires  in  the  sense  that  it  is  not  with- 
in the  power  or  authori  ty  of  the  corporation  to 
act  in  reference  to  it  under  any  circumstan- 
ces." And,  again,  in  §  972:  ''Prima  facie,  a  mu- 
nicipal corporation  is  not  liable  for  the  tres- 
pass and  wrongful  acts  of  its  officers,  though 
done  colore  officii;  but  it  will  clearly  be  li- 
able therefor  where  the  act,  if  not  wholly 
ultra  vires  in  the  sense  before  explained,  was 
expressly  authorized  by  the  govei'ning  body  I 
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of  the  corporation,  or  where,  without  spe- 
cial authority,  it  was  done  by  its  officers  in 
the  scope  of  their  duties  and  employment, 
and  has  been  ratified  by  the  corporation." 

The  next  question  which  arises  is  whether 
the  members  of  the  board  of  council  are,  by 
the  act  of  1886,  made  liable  for  damages 
caused  by  the  establishment  of  the  pest  house 
at  a  place  within  the  statutory  limits.  It 
seems  quite  clear  that,  in  the  absence  of 
statutory  provision,  they  would  not  be.  They 
are  invested  with  legislative  powers,  and,  in 
the  action  complaint  of,  were  doubtless  ex- 
ercising those  powers,  '^here  the  officers 
of  a  municipal  corporation  are  invested  with 
legislative  powers,  they  are,  of  course,  ex- 
empt from  individual  liability  for  the  pas- 
sage of  any  ordinance  within  their  authority, 
and  their  motives  in  reference  thereto  will 
not  be  inquired  into;  nor  are  they  individ- 
ually liable  for  the  passage  of  any  ordinance 
not  authorized  by  tneir  powers,  for  such  or- 
dinance is  void,  and  need  not  be  obeyed.'* 
1  Dill.  Mun.  Corp.  4th  ed.  §  313,  and  au- 
thorities there  cited. 

The  question  remains,  however,  whether 
the  statute  under  consideration  was  intended 
to  create  a  liability  against  all  classes  of 
officers,  both  legislative  and  ministerial,  of  a 
municipal  corporation,  concerned  in  the  es- 
tablishment of  a  pest  house  within  the  for- 
bidden limits,  or  whether  it  applied  only  to 
ministerial  cheers  who  mi^ht  participate 
therein.  With  some  hesitation,  on  account 
of  the  absence  of  direct  authority,  we  have 
reached  the  latter  conclusion.  It  would  seem 
improbable  that  the  legislature  intended  to 
create  a  statutory  liability  against  a  clasa 
of  legislative  officers,  biLsed  upon  action 
taken  by  them  in  that  capacity,  without  any 
specific  mention  of  the  class  to  which  they 
belonged,  which  had  uniformly  been  held  ex- 
empt from  such  liability.  Such  a  construc- 
tion would  produce  an  interference  with  free- 
dom of  action  by  a  legislative  body,  which 
ought  not  to  be  lishtly  inferred  when  tke 
language  construed  does  not  expressly  pro- 
vide therefor.  It  seems  probaole,  ratAer. 
that  the  act  was  intended  to  apply  to  the 
establishment  of  such  an  institution  by  th» 
executive  or  ministerial  officers  of  the  mu- 
nicipality, to  perrons  who  might  establieh 
private  pest  houses,  and  to  persons  who 
might  aid  or  abet  either  officers  or  persons 
so  offending.  To  the  class  first  named  be- 
longs the  mayor,  as  well  as  the  keeper  of  the 
pest  house;  but  not  the  surety  of  the  pest- 
house  keeper,  merely  by  virtue  of  the  fact 
that  he  is  such  surety.  "  The  mere  execution 
of  the  bond  by  him  as  surety  does  not.  In 
any  fair  or  just  sense,  render  him  liable  for 
aiding  or  abetting  in  the  establishment  or 
maintenance  of  the  pest  house  within  for- 
bidden limits. 

There  remains  to  be  considered,  therefore, 
only  the  question  raised  by  the  motions  to 
require  an  election  by  appellant,  viz.,  wheth- 
er an  action  under  Uie  common  law  against 
the  city  for  special  damages  caused  to  ap- 
pellant by  its  maintenance  of  a  nuisance  can 
properly  be  joined  with  an  action  for  damages- 
a^ainst  an  c^cer  under  the  statute  in  quep- 
tion.     Under  the  Code  of  Civil  Practice  (J 
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•83),  several  causes  of  action  may  be  united, 
if  each  affects  all  parties  to  the  action,  may 
be  brought  in  the  same  county,  may  be 
prosecuted  by  the  same  kind  of  action,  and 
if  all  of  them  be  brought  for  injuries  to  per- 
son and  property.  Tne  weight  of  authority 
seems  to  oe  that,  where  a  specific  proceeding 
ia  prescribed  by  the  statute,  it  may  not  be 
joined  with  an  action  at  common  law;  but 
that)  if  a  penalty  or  damages  be  made  re- 
eoTerable  in  a  specific  form  of  action,  counts 
therefor  may  be  joined  with  counts  for  other 
causes  of  action  m  the  same  form,  but  not  in 
different  forms.  See  authorities  quoted  in 
11  Am.  A  Eng.  Enc.  Law,  p.  1015m.  So,  it 
has  been  held  that  a  common-law  action  for 
ncgligenoe  cannot  be  joined  with  one  for 
statutory  negligence.  Kendrick  v.  Chicago 
4^  A,  R,  Co,  81  Mo.  521.  And  see  Felt^  v. 
ManviUe,  23  Kan.  191.  On  the  other  hand, 
it  has  been  held  that  a  statutory  li«l)ilit^  of 
A  corporation  and  its  common-law  liability 
may  oe  enforced  in  the  same  action.  Bot- 
tomley  ▼.  Port  Hwon  d  N.  R,  Co.  44  Mich. 
•542.  But  in  the  case  at  bar  it  is  sought  to 
recover  at  common  law  against  one  defend- 
ant, and  under  the  statute  against  another. 


Under  the  averments  of  the  petition,  only 
compensatory  damages  can  be  recovered 
against  the  municipality,  for  the  statute 
giving  punitive  damages  does  not  apply  to 
the  corporation,  and  gross  negligence  is  not 
averred.  Under  the  statute,  punitive  dam- 
ages are  sought  to  be  recovered  against  an 
individual,  upon  the  allegation  that  the  act 
done  was  wilful.  Without  passing  upon  the 
question  of  whether  or  not  averments  might 
be  made  under  which  the  city  would  be  re- 
sponsible in  punitive  damages,  it  is  sufficient 
to  say  that  such  averments  are  not  made  in 
the  petition  in  this  case,  and  that  we  think  a 
cause  of  action  under  the  common  law 
against  one  party  for  compensatory  dama^t^s 
cannot  be  properly  joined  with  an  action 
against  another  party  for  punitive  dam- 
ag^» — ^  right  which  is  given  under  the 
statute,  although  both  causes  of  action  arise 
out  of  the  same  transaction. 

For  the  reasons  given,  the  judgment  ia  re- 
versed, and  cause  remanded  for  further  pro- 
ceedings consistent  with  this  opinion. 

Rehearing  denied. 


LOUISIANA  SUPREME  COURT. 


W.  E.  HOGGARD  and  Wife,  Appts,, 

V. 

Mayor,  etc.,  of  MONROE. 


(51  La.  Ann. 
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^1.  Municipal  corporations  arc  not 
liable  In  dautavcs  for  acts  of  their  com- 
mon councils  in  respect  to  matters  entirely 
outside  of  the  powers  of  the  corporation. 

2.  Tlic  antborltr  of  to^rns  sitnatcd  on 
na'vlirablc  strcama  to  cntabllsh  and 
operate  pnbllc  fcrricn  rests  entirely,  In 
Loaislana,  upon  special  grants  to  that  effect ; 
and  the  fact  of  the  ezlsience  of  such  a  spe- 
cial grant  must  be  averred  In  a  petition  seek- 
ing to  hold  a  municipal  corporation  liable  for 
damages  claimed  to  have  occurred  in  the 
maintenance  of  a  public  ferry. 

(February  6,  1899.) 

APPEIAL  by  plaintiffs  from  a  judgment  of 
the  Judicial  District  Court  for  the  Par- 
ish of  Ouachita  in  favor  of  defendant  in  an 
action  brought  to  recover  damages  for  the 
<leath  of  plaintiffs'  son  which  was  alleged  to 
have  been  caused  by  negligence  for  which  de- 
fendant was  responsible.    Affirmed, 

Statement  by  Nioliolls,  Ch.  J.: 
This  case  is  before  us  through  an  appeal 
by  plaintiffs  from  a  judgment  of  the  district 
«ourt  sustaining  defendant's  exception  of  no 
eauee  of  action.  Plaintiffs,  in  their  petition, 
asked  judgment  in  the  sum  of  $15,000  as 
damages  for  the  death  of  their  minor  son, 

^Headnotes  by  Nicholls,  Ch.  J. 

Nora. — Am  to  liability  of  manldpal  corpora- 
tton  for  unauthorized  operation  of  toll  road,  see 
Becker  v.  I4i  Crosse  (Wis.)  40  L.  R.  A.  829. 
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who,  it  was  alleged,  was  drowned  from  a 
ferryboat  through  the  negligence  and  miscon- 
duct of  defendant's  servants  and  employees 
in  charge  of  the  boat.  The  allegations  of  the 
petition  bearing  upon  the  issue  before  us 
were:  "That  on  the  18th  of  August,  1898, 
the  defendant  corporation  was  engaged  in 
the  maintenance  and  conduct  of  a  public  fer- 
ry across  the  Ouachita  river,  a  navigable 
stream,  within  the  corporate  limits  of  the 
city  of  Monroe.  That  on  said  day  Charles 
Hoggard,  the  minor  son  of  petitioners,  was 
engaged  in  hauling  wood  to  the  city  of  Mon- 
roe, and  in  so  doin^  was  compelled  to  cross 
the  said  Ouachita  river  at  saia  ferry,  and,  at 
the  invitation  of  defendant's  servant  and  em- 
ployee, entered  the  flatboat  belonging  to,  and 
operated  by,  said  corporation.  Driving  his 
team  on  said  ferryboat,  there  being  no  bar- 
riers at  the  rear  end  of  said  boat,  he  stopped 
the  same  on  or  near  the  center  of  the  boat, 
when  he  was  required  by  the  keeper  of  said 
ferry  (the  employee  of  said  corporation)  to 
drive  to  the  rear  of  the  flat  or  ferry  boat,  to 
make  room  for  other  wagons  and  teams 
thereon.  That,  in  his  effort  to  obey  these 
instructions,  his  team  became  unmanageable, 
and  walked  off  fiom  the  rear  of  said  boat 
into  the  river,  carying  and  precipitating 
the  wagon  and  petitioner's  son  with  them 
into  the  stream,  where,  after  a  great  and  des- 
perate effort  and  struggle  to  save  himself, 
ne  was  drowned.  Th-tt,  notwithstanding 
ample  time  elapsed  from  the  precipitation 
of  plaintiff's  son  into  the  water  until  he  lost 
his  life,  there  was  no  effort  whatever  made 
by  the  said  corporation,  its  employees  and 
servants,  to  render  him  any  assistance,  or 
attempt  to  save  his  life.  That  the  death  of 
their  son  was  the  result  of  gross,  wanton, 
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and  extreme  negligence,  and  criminal  care- 
lessness, on  the  part  of  said  corporation,  and 
its  employees  and  servants,  in  tne  fitting  out 
and  operating  of  said  ferry,  and  not  from 
any  fault  or  carelessness  of  petitioners'  son. 
That  said  negligence  on  the  part  of  the  cor- 
poration, its  servants  and  employees,  con- 
sisted, among  other  things,  especially  in  its 
failure  to  provide  its  heats  with  suitable 
chains,  poles,  or  other  barriers  to  prct'enc 
teams,  vehicles,  and  passengers  from  being 
precipitated,  as  was  their  son,  into  the  riv- 
er, which  chains,  poles,  or  barriers  it  was  in- 
cumbent on  the  defeiidant  corporation,  un- 
der the  law,  as  a  keeper  of  a  public  ferry,  to 
provide  its  boats  witn,  as  well  as  other  nec- 
essary appliances  for  the  safety  of  persons 
trusting  their  lives  and  property  into  its 
temporary  care  and  keeping.  That  said  neg- 
ligence of  the  defendant  corporation,  its  serv- 
ants and  employees,  especially  consisted, 
further,  in  the  command  of  the  keeper  of 
said  ferry   (he  being  the  servant  and  em- 

Sloyee  of  defendant)  to  plaintiff's  son  to 
rive  his  team  to  the  rear  of  said  boat  and 
make  room  for  other  teams,  notwithstanding 
the  absence  of  a  barrier  or  other  character  c3 
appliances  to  check  the  same,  and  prevent 
its  precipitation  into  the  water,  and  further 
in  the  absolute  failure  on  the  part  of  the  cor- 
poration, its  employees  and  servants,  to  make 
any  effort  whatever  to  assist  plaintiff's  son 
in  his  struggles  to  save  his  life,  notwith- 
standing there  whj  ample  time  in  which  such 
effort  could  have  been  successfully  made,  if 
the  said  defendant  had  provided  its  ferry 
with  properly  coiistructea  life-savinc  appli- 
ances, as  it  should  have  done,  and  which 
1(jeiilure  was  negligence." 

Messrs.  Hudson,  Potts,   ft   Bemsteln, 

for  appellants: 

A  municipal  corporation  is  responsible 
for  acts  done  by  its  agents,  whether  in  con- 
tractu or  in  dehcto,  in  the  course  of  its  busi- 
ness and  of  their  employment,  or  for  tortious 
ultra  vires  acts,  as  a  private  corporation  or 
individual  would  be,  under  similar  circum- 
stances. 

Bennett  ▼.  New  Orleans,  14  La.  Ann.  120 ; 
Reynolds  v.  Shreveport,  13  La.  Ann.  426; 
MoOary  v.  Lafayette,  4  La.  Ann.  440;  Ware 
V.  Barataria  d  L.  Canal  Co.  15  La.  170,  35 
Am.  Dec.  1S9;  Wilde  v.  New  Orleans,  12  La. 
i^nn.  15;  27  Am.  &  Eng.  Enc.  Law,  p.  393; 
Salt  Lake  City  v.  HolUster,  118  U.  S.  256, 
30  L.  ed.  176;  Central  Transp.  Co.  v.  Pull- 
man's  Palace  Ca^  Co.  139  U.  S.  24,  35  L.  ed. 
55 ;  New  York,  L.  E.  d  W.  R.  Co.  v.  Earing, 
47  N.  J.  L.  137,  54  Am.  Rep.  123 ;  Hutchin' 
son  V.  Western  d  A.  R.  Co.  7  Heisk.  634; 
M^Cready  v.  Guardians  of  Poor,  9  Serg.  k  R. 
94,  11  Am.  Dec.  667;  M'Oary  v.  Lafayette, 
12  Rob.  (La.)  674;  Jones,  Neg.  of  Mun. 
Corp.  §  178;  5  Thomp.  Corp.  §§  0279-6353. 

On  rehearing. 

Mr.  C.  J.  Boatner,  also  for  appellants: 

A  corporation  cannot  escape  the  conse- 
quences of  the  acts  done  in  the  corporate 
name,  and  by  corporate  authority,  on  the 
ground  that  the  articles  of  incorporation  or 
grant  of  power,  as  the  case  may  be,  did  not 
authorize  the  act  to  be  done. 
44  L.  R.  A. 


Dooley  ▼.  Kansas,  82  Mo.  444,  52  Am.  T'  *>. 
330;  Hunt  ▼.  Bocmville,  65  Mo.  620,  27  Av.'.. 
Rep.  229;  Salt  Lake  City  ▼.  BoUister,  IIK 
U.  S.  256,  30  L.  ed.  176. 

A  corporation  is  liable  for  the  conse- 
quences of  an  ultra  vires  act. 

See  Central  R.  d  Bkg,  Co.  ▼.  Smith,  7& 
Ala.  672,  52  Am.  Rep.  353;  New  York,  L.  E. 
d  W.  R.  Co.  V.  Hanng,  47  N.  J.  L.  137,  54 
Am.  Rep.  123 ;  Buffett  v.  Troy  d  B.  R.  Co.  40 
N.  Y.  168;  Quimhy  v.  Vanderbilt,  17  N.  Y. 
306,  72  Am.  Dec.  469;  Bisscll  v.  Michigan  8. 
d  N.  I.  R.  Cos.  22  N.  Y.  258;  Cary  v.  Cleve- 
land  d  T.  R.  Co.  29  Barb.  35 ;  Weed  v.  Sara- 
toga d  S.  R.  Co.  19  Wend.  534. 

Messrs.  Stnbbs  ft  Bnaaell,  for  appellee: 

The  powers  contained  in  the  charter  of 
this  defendant  "do  not  include  the  power  ta 
lease  a  ferry,  either  expressly  or  by  implica- 
tion, nor  is  the  power  incident  to  those  ex- 
pressly granted. 

Miilsaps  V.  Monroe,  37  La.  Ann.  641. 

If  the  defendant  has  no  power  to  lease  a 
ferry  for  the  purpose  of  operating  it,  it  has 
no  power  to  maintain  and  conduct  a  ferry. 

Rev.  SUt.  S  1501. 

The  operation  of  the  ferry  by  defendant 
was  ultra  vires,  or  outside  of  and  beyond  its 
corporate  powers  and  duties. 

Municipal  corporations  are  not  liable  for 
the  torts  committed  by  its  officers  in  the  per- 
formance of  an  ultra  vires  act. 

2  Dill.  Mun.  Corp.  1181,  f  968;  15  Am. 
&  Eng.  Enc.  Law,  p.  1165;  2  Thomp.  Neg. 
737;  Elliott,  Roads  k  Streets,  355,  356; 
Sliearm.  &  Redf.  Neg.  §  299;  Green's  Brice, 
Ultra  Vires,  246:  Becker  v.  La  Crosse,  99 
Wis.  414,  40  L.  R.  A.  829;  Royce  ▼.  Salt 
Lake  City,  15  Utah,  401 ;  Albany  v.  Cunliff, 
2  N.  Y.  166;  Smith  v.  Rochester,  76  N.  Y. 
506;  Stoddard  v.  Saratoga  Springs,  127  N. 
Y.  261. 

Nicliolls,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Plaintiffs  allec^e  that  the  city  of  Monroe 
was  engaged  in  the  maintenance  and  conduct 
of  a  pubnc  ferry  across  the  Ouachita  river, 
a  navigable  stream,  within  the  corporate  lim- 
its of  that  city;  but  they  nowhere  allege  that 
this  was  done  under  the  authority  of  general 
law,  of  statutes  conferring  powers  to  that- 
effect  upon  municipal  corporations  general- 
ly, or  of  a  special  provision  in  its  charter. 
The  circumstance  that  municipal  corpora- 
tions may  be  situated  on  the  banks  of  nav- 
igable streams  does  not  oarry  with  it  an  in- 
herent or  impliedly  granted  power  to  operate- 
a  ferry  across  tht  stream.  Miilsaps  v.  Mon- 
roe, 37  La.  Ann.  041.  If  it  did,  it  would  be 
proper  for  us  to  take  judicial  notice  of  the 
fact.  We  know  of  no  statute  conferring  gen- 
erally a  power  of  that  kind  upon  towns  so 
situated.  On  the  contrary,  S  1501  of  the  Re- 
vised Statutes  confers  upon  police  juries, 
throughout  the  state,  the  exclusive  privilege 
of  esUiblishing  ferries  within  their  respect- 
ive limits,  and  of  generally  regulating  the 
police  of  the  same,  except  those  within  thi» 
control  of  municipal  corporations.  The  fer- 
ries referred  to  as  being  ''under  the  oontroi- 
of  municipal  corporations''  are  those  under^ 
the   control     of     municipal    authority,    by 


18ML 


EOGOARD  T.   MONROR. 


479' 


direct,  general,  or  special  statute  grant. 
There  being  no  general,  inherent,  or  implied 
authority,  or  general  statute  vesting  author- 
ity, in  municipal  corporations,  to  establish 
and  operate  public  ferries,  the  right  to  do  so 
must  rest  in  particular  cases  upon  specie,! 
authority,  and  the  existence  of  that  author- 
ity should  be  specially  pleaded.  Plaintiffs 
herein  make  before  us  the  broad  contention 
that  the  city  of  Monroe  is  bound  to  them  in- 
dependently of  avy  authority  in  it,  either 
general  or  special,  to  operate  ferries.  That 
liability  flows  from  the  fact  itself  that  the 
city  did  cany  on  a  ferry,  and  that,  as  re- 
sulting from  that  fact,  injury  was  done  to 
plaintiffs'  scm.  They  urge  that  it  is  mon- 
strous to  say  that  the  city  of  Monroe  should 
operate  a  ferry  freed  from  all  responsibility 
for  the  manner  in  which  it  was  conducted; 
but  this  argument  involves  an  assumption  of 
fact,  that  tne  "city"  did  operate  such  a  fer- 
ry. It  may  be  true  that  one  was  conducted 
under  authority  of  the  common  council  in 
the  name  of  the  city;  but,  unless  the  cor- 
poration itself  was  authorized  to  establish 
the  ferry,  it  cannot  be  said  that  the  act  of 
the  council  was  the  act  of  the  city.  The 
council  represents  the  citv  only  in  respect 
to  matters  which  fall  within  tne  corporate 
powers  of  the  corporation.  Beyond  this,  its 
acts  are  ultra  viies.  We  think  that  it  is 
universally  recogi:ized  as  law  that  acts  of 
the  directing  body  of  municipal  corporations, 
covering  matters  entirely  beyond  the  powers 
of  the  corporation,  do  not  bind  the  latter, 
though  it  has  been  held,  if  the  acts  be  with- 
in th«  powers,  but  directed  to  be  done  at  some 
particular  time,  or  in  some  particular  man- 
ner, departure  from  such  provisions  of  law 
would  not  necessarily  make  the  acts  abso- 
lutely void.  Defendant  refers  the  court,  on 
this  subject,  to  2  Dill.  Mun.  Corp.  §§  968- 
971,  and  §  973a,  note;  2  Thomp.  Neg.  p.  737 ; 
15  Am.  &  Eng.  Enc.  Law,  p.  1165;  Elliott, 
Roads  &  Streets,  pp.  355.  356;  Shearm.  & 
Redf.  Neg.  §  299;  Brice,  Ultra  Vires,  Green's 
ed.  p.  246;  Becker  v.  La  Crosse,  99  Wis.  414, 
40  t.  R.  A.  829;  Royce  v.  Salt  Lake  City,  15 
Utah,  401;  Albany  v.  C«nZt/f,  2  N.  Y.  165; 
Smith  v.  Rochester,  76  N.  Y.  506 ;  Stoddard 
V.  Saratoga  Springs,  127  N.  Y.  261. 

Plaintiffs  advance  in  support  of  their  posi- 
tioQ  a  decision  of  the  Supreme  Court  of  the 


United  States  in  Salt  Lake  City  v.  Hollister, 
118  U.  S.  256,  30  L.  ed.  176,  but  we  think 
the  court  in  that  case  did  not  intend  to  ^o, 
nor  did  it  in  fact  go,  to  the  extent  which 
plaintiffs  assert.  Tnat  case  was  presented 
and  passed  upon  under  an  exceptional  state- 
of  facts.  The  city  of  Salt  Lake  was  not 
bi  ought  into  court  upon  a  claim  made  against 
it,  based  on  eithar  contract  or  tort,  but  wa». 
in  court  as  a  plaintiff  seekins  to  recover 
money  which  it  alleged  it  had  been  improp- 
erly and  ill^ally  made  to  pay,  but  under 
protest.  The  city,  in  bringing  its  suit,  fell 
under  the  operation  of  the  rule  that  the  right 
to  resist  payment  of  a  claim,  when  advanced,, 
is  much  broader  than  is  the  right  when 
money  has  been  paid  under  it  to  recover  it 
back.  Independently  of  this,  the  supreme 
court  held  that  the  law  made  the  imposition 
of  a  tax  in  favor  of  the  government  follow 
as  the  immediate  and  direct  result  of  the 
fact  itself  of  the  carrying  on  of  a  particular 
business  without  reference  to  who  carried  it 
on,  or  under  what  circumstances  it  was  done. 
The  city  of  Salt  Lake  had,  without  author- 
ity, carried  on  a  distillery.  Called  on  to 
pay  a  tax,  it  made  the  payment,  but,  under 
protest,  and  sought  afterwards  to  have  the- 
sum  so  paid  reimbursed  to  it.  The  court 
held  that  the  claim  so  presented  was  not  well 
founded,  and,  in  the  course  of  its  opinion, 
declared  and  showed  that  the  acceptance  of 
the  doctrine  contended  for  was  against  pub- 
lic policy,  in  tax  matters,  as  it  would  lead  to^ 
the  destruction  of  the  tax  system.  There  is 
no  matter  of  public  policy  favorin?  the  ac- 
ceptance of  the  doctrine  advanced  by  plain- 
tiffs in  cases  like  the  present.  On  the  con- 
trary, it  would  lead  up  necessarily  to  ruin- 
ous public  results,  and  would  do  away  with 
all  the  checks  which  experience  has  shown 
to  be  absolutely  essential  for  the  safety  and 
well  being  of  the  different  communities.  We 
would  not  be  justified  in  departing  from  es- 
tablished legal  landmarks  to  meet  the  hard- 
ships and  supposed  equities  of  a  particular 
case. 

For  the  reasons  assigned,  it  is  ordered,  ad- 
judged, and  decreed  that  the  judgment  ap- 
pealed  from  he,  and  the  same  is  hereby,  af^ 
firmed. 

Rehearing  denied  March  20,  1899. 


MARYLAND  COURT  OF  APPEALS. 


Archibald    H.    TAYLOR,    Admr.,    of    John 

Scott,  Jr.,  Deceased,  Appt., 

r, 

David  H.  CARROLL  et  al. 


( 


Md. 


) 


1.  A  special  title  oca vi red  hy  an  as- 
siicnee  of  a  morticase  for  the  purpose  of 
foreclosure  only  will  not  vest  In  or  devolve 
upon  bis  administrator  upon  his  death. 

NoTB. — As  to  effect  of  pendency  of  action  as 
notice,  see  also'  Holland  v.  Citizens*  Sav.  Bank 
(R.  I.)  8  L.  R.  A.* 553,  and  note. 

As  to  effect  of  assl^nnient  of  mortgage,  see 
also  Sanford  v.  Kane  (1)1.)  8  L.  R.  A.  724. 
44  L.  R.  A. 

Sec  also  47  L.  R.  A.  276. 


2.  More  than  tirenty  years*  delay  in 
proc<-edliiflr  irlth  a  foreclosure  after 
It  lias  been  begran  will  relieve  a  purchaser 
of  the  property  from  the  effect  of  the  lis  pend- 
ens as  notice,  If  there  Is  no  satisfactory  ex- 
cuse or  explanation  of  the  delay. 

(March  14,  1800.) 

APPEAL  hy  defendant  from  a  decree  of  the 
Circuit  Court  of  Baltimore  City  enjoin- 
ing defendant  from  proceeding  to  sell  certain 
property  under  a  mortgage  and  decreeing  that 
the  mortgage  did  not  constitute  a  lien  upon 
the  property.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  E.  P.  Keecli,  Jr.,  and  A.  H.  Tay* 
lor  for  appellant. 
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Mauyland  Couut  or  Afpsalb. 


Hab., 


If  es^rs.  GeorseWliitelook  and  Tl&omas 
H.  Ridseljy  for  appellees: 

The  poeseasion  of  the  appellees  and  those 
under  whom  they  claim  has  conformed  to 
the  oonyeyances  to  their  devisor,  and  has 
been,  since  1876,  both  constructively  and  by 
physical  inclosure,  coextensive  with  the  out- 
lines of  the  lota  as  described  in  these  con- 
veyances. 

Code,  art.  76,  S  76;  JTopp  v.  Herrman,  82 
Md.  350. 

Such  a  possession  constitutes  title. 

Zion  Church  v.  Hilken,  84  Md.  170. 

And  the  appellees  being  armed  with  both 
the  legal  ana  equitable  title  fortified  by  act- 
ual possession  can  invoke  the  aid  of  a  court 
of  equity  to  remove  by  injunction  a  cloud 
upon  such  title. 

Polk  V.  Rose,  25  Md.  161,  89  Am.  Dec.  773; 
Baumgardner  v.  Fowler,  82  Md.  631 ;  Polk  v. 
Pendleton,  31  Md.  118;  Livingston  v.  Hall, 
73  Md.  395 ;  Helden  v.  Hellen,  80  Md.  620. 

Adverse  possession  affords,  not  only  a  good 
defensive  title,  but  is  sufficient  to  support  an 
action  of  ejectment  against  one  in  posses- 
sion having  the  paper  title. 

Hoye  v.  Sican,  5  Md.  248;  Armstrong  v. 
Risteau,  5  Md.  256,  59  Am.  Dec.  115. 

It  constitutes  a  title  which  a  court  of 
chancery  will  compel  a  purchaser  to  accept. 

Doe,  Campbell,  v.  Fletcher,  37  Md.  430; 
Lurman  v.  Huhner,  75  Md.  271;  Bay  v. 
Posner,  78  Md.  49. 

The  idea  that  a  party  ought  to  stand  by 
and  see  his  property  illegally  exposed  to  pub- 
lic sale,  and  then  force  the  purchaser  to 
bring  ejectment,  seems  to  be  sustained  by 
no  good  authority. 

Holland  V.  Baltimore,  11  Md.  196;  Brown 
Y.  Stewart,  66  Md.  432;  Spencer  v.  Almoney, 
56  Md.  551. 

It  can  hardly  be  controverted  that  courts 
of  equity  in  Maryland  have  adopted  by  an- 
alogy to  the  statute  of  limitations  the  period 
of  twenty  years,  reckoning  from  the  ma- 
turity of  a  mortgage,  as  constituting  a  com- 
plete bar  to  the  enforcement  of  the  mort- 
gage lien. 

Crook  V.  Olenn,  30  Md.  70 ;  Baltimore  d  0. 
R.  Co.  V.  Trimble,  51  Md.  109;  Brown  ▼. 
Bardcastle,  63  Md.  488;  Baldwin  v.  Trimble, 
85  Md.  406,  36  L.  R.  A.  489;  2  Jones,  Mortg. 
§§  1195,  1208,  1210. 

Such  a  mortgage  can  no  longer  be  treated 
as  evidence  of  a  subsisting  debt. 

Boyd  V.  Harris,  2  Md.  Oh.  213;  2  Jones, 
Mortg.  §  1204. 

The  period  6f  limitations  in  this  case  be- 
gan to  run  from  February  3,  1875,  when  the 
mortgagee's  right  of  action  accrued. 

2  Jones,  Mortg.  §  1210;  Subers  v.  Hurlock, 
82  Md.  49. 

The  jurisdiction  here  invoked  is  well  es- 
tablished. 

Fo0  V.  Blossom,  17  Blatchf.  352;  Downs  ▼. 
Sooy,  28  N.  J.  £a.  68. 

If  Carroll's  title  was  good  when  acquired, 
the  subsequent  acts  of  Scott  did  not  make  it 
bad. 

Applegarth  v.  Russell,  25  Md.  317 ;  Camp- 
helVs  Case,  2  Bland,  Ch.  210,  20  Am.  Dec 
360,  and  note  to  Brantly's  ed. 

If  Scott's  proceeding  was  ever  a  lis  pen* 
44  L.  R.  A. 


dens  it  has  long  since  ceased  to  be  such  be- 
cause it  was  not  prosecuted  with  diligence. 

Price  V.  McDonald,  I  Md.  412,  54  Am.  Dec. 
657. 

The  doctrine  of  lis  pendens  can  h&ve  no 
application  to  this  case  for  Carroll  was  in 
possession  at  the  time  of  Scott's  proceed- 
ings. 

Tongue  v.  Morton.  6  Harr.  ft  J.  21 ;  Frazer 
V.  Palmer,  2  Harr.  k  O.  469. 

And  a  lis  pendens  must  moreover  relate 
to  specific  property — to  the  very  thing  or 
property  in  question. 

Sanders  v.  McDonald,  63  Md.  503 ;  Feigley 
V.  Feigley,  7  Md.  537,  61  Am.  Dec.  375. 

Then,  too,  the  court  in  which  the  suit  is 
pending  must  have  acquired  undeniable  ju- 
risdiction of  the  subject-matter  and  the  par- 
ties. 

Murguiondo  v.  Hoover,  72  Md.  17. 

But  the  proceeding  in  Baltimore  county 
was  not  even  a  cause,  plaint,  or  action. 

Ruley  V.  Hyland,  77  Md.  488. 

It  was  entirely  ea  parte  until  it  came  be- 
fore the  court  for  ratification  of  the  sale. 

McCabe  v.  Ward,  18  Md.  505. 

The  power  of  sale  contained  in  a  mortgage 
ordinarily  passes  to^  and  may  be  exercised 
by,  the  assignee  or  his  executor,  because  it  is 
a  power  coupled  with  an  interest. 

Berry  v.  Skinner,  30  Md.  567;  Barrick  v. 
Homer,  78  Md.  253. 

But  where  the  power  is  conferred  upon  a 
third  person  who  has  no  interest  in  the  es- 
tate, it  lb  a  collateral  power,  and  does  not 
pass  on  the  decease  of  the  donee  to  his  rep- 
resentatives, but  can  be  executed  only  by  the 
person  actually  named  in  the  mortgage. 

Barrick  v.  Homer,  78  Md.  245. 

Brisooe,  J.,  delivered  the  opinion  of  the 
court: 

On  February  3,  1873,  Spotewood  Garland, 
of  Baltimore  county,  conveyed  by  way  of 
mortgage  to  Douglas  H.  Gordon,  of  that 
county,  to  secure  a  loan  of  $20,000,  certain 
lands  situate  in  Hampden,  at  that  time  Bal- 
timore county,  but  since  the  act  of  1898, 
chap.  98,  a  part  of  Baltimore  city  including 
the  four  lots  in  controversy  in  this  case. 

On  the  28th  of  July,  1877,  Gordon,  the 
mortgagee,  for  the  purpose  of  foreclosure, 
assigned  this  mortgage  to  John  Scott,  Jr.,  a 
member  of  the  Baltimore  bar,  who  subse- 
quently on  September  11,  1877,  under  the 
power  contained  in  the  mortgage,  sold  a 
large  part  of  the  mortgaged  land,  not  includ- 
ing these  lots  in  dispute,  for  the  sum  of  $2.- 
100;  the  sale  was  ratified  by  the  court,  and 
afterwards,  on  the  20th  of  March,  1878,  an 
auditor's  account  was  filed  therein  showing 
a  balance  of  indebtedness  of  $7,691.01,  with 
interest  from  the  5th  of  September,  1877^  aft- 
er allowing  credit  for  the  money  arising 
from  the  sale.  This  audit  and  account  was 
ratified  by  the  court  on  the  17th  of  May, 
1878. 

John  Scott,  Jr.,  is  dead  and  Archibald  H. 
Taylor,  the  appellant,  was,  on  the  28th  of 
October,  1897,  appointed  administrator  of 
the  estate,  who,  upon  an  order  of  the  circuit 
court  of  Baltimore  county,  subetitutinff  him 
as  party  plaintiff,  proceeded  as  such  admin- 


1809. 


Tatlob  t.  Cabboll. 
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iBtr&tor  to  advertise  and  sell  the  mortgaged 
land,  including  these  four  lots. 

It  further  appears  that  David  Carroll,  the 
testator  of  the  appellee,  prior  to  June  20, 
1877,  acquired  title  to  both  the  leasehold  and 
reversionary  interests  in  the  four  lots  de- 
scribed in  the  mortgage,  and  under  his  will 
they  passed  to  the  appellees.  This  bill  is 
filed  by  the  appellees  to  restrain  the  sale  and 
to  declare  that  this  mortgage  does  not  con- 
stitute a  lien  or  charge  on  theee  lots,  and 
from  a  decree  in  favor  of  the  appellee  this 
appeal  has  been  taken. 

The  first  question,  then,  presented  by  this 
state  of  facts  relates  to  the  right  of  the  ap- 
pellant to  exercise  the  power  of  sale  con- 
ferred by  the  mortgage.  The  appellant  ad- 
mits by  his  answer  to  the  bill  that  the  mortr 
gage  was  assigned  to  John  Scott,  Jr.,  for 
the  purposes  of  foreclosure  only,  and  whether 
this  assignment  vested  such  title  in  Scott  as 
would  pass  upon  his  death  to  his  administra- 
tors is  the  question  here. 

The  general  proposition  is  true  that  the 
power  of  sale  contained  in  a  mortgage  passes 
with  the  estate  by  assignment  oi  the  mort- 
gage debt  and  is  not  affected  by  the  death  of 
the  mortgagee  because  it  is  a  power  coupled 
with  an  interest,  and  is  appenaant  to  the  es- 
tate. Berry  v.  Bkinner,  30  Md.  572 ;  Macku- 
bin  V.  Boarman,  54  Md.  387.  But  it  is  dis- 
tinctly held  that  where  the  power  is  con- 
ferred upon  a  third  person,  wno  has  no  in- 
terest in  the  estate,  it  is  a  collateral  power. 
In  Queen  City  Perpetual  Bldg,  Asao.  v.  Price, 
53  Md.  398,  this  court  said:  "If  any  other 
person  than  the  mortgagee  or  his  assigns  be 
intended  by  the  parties  to  execute  the  power 
be  or  they  must  be  specially  named  in  the 
power."  In  Chilton  v.  Brooks,  71  Md.  450,  it 
was  said  that  the  ajssignee  of  a  mortgage, 
whoever  he  may  be  (if  not  a  corporation), 
ma^  execute  thepowerasifdesignrabyname, 
while  an  attorney  may  do  it  only  when  spe- 
cially named.  And  in  Barrick  v.  Homer,  78 
Md.  256,  where  the  earlier  cases  on  this 
subject  are  cited  and  reviewed,  it  is  said: 
*'It  is  clear  that  the  right  to  execute  the 
power  cannot  vest  in  his  executors,  unless 
they  are  designated  by  the  instrument  in 
such  terms  as  to  bring  them  within  the  pro- 
visions of  the  statute.  An  assignee  of  the 
mortgage  in  a  case  where  the  power  was  ef- 
fectively conferred  upon  the  mortgagee 
would  take  the  right  to  execute  the  power, 
as  an  incident  of  the  estate,  but  where  a 
stranger  is  the  donee,  the  power  not  bein^ 
appurtenant  to  the  estate,  can  be  exercised 
by  him  only  who  has  had  it  conferred  accord- 
ing to  a  proper  construction  of  the  statute — 
that  is,  by  havins  been  speciallv  named  in 
the  mortgage."  In  that  case,  it  was  said 
that  the  executors  of  Horner,  not  being  spe- 
cially named,  are  without  authority  to  ex- 
ecute the  power. 

In  view  of  tliese  analogous  authorities 
there  can  be  no  question,  it  seems  to  us,  that 
Mr.  Scott  only  acquired  a  special  title  for 
the  purposes  of  foreclosure  only  by  the  assign- 
ment of  the  mortgage  in  this  case,  and  as  he 
took  no  beneficial  interest  or  property  in  the 
mortgage,  none  could  vest  in  or  devolve  up- 
on his  administrator. 


But  there  is  another  reason,  apart  from 
the  one  just  stated,  why  tne  decree  of  the 
circuit  court  should  be  affirmed.  It  will  be 
seen  that  on  the  10th  of  August,  1877,  Scott 
began  proceedings  as  assignee  under  the 
mortgage  in  the  circuit  court  of  Baltimore 
county,  and  nothing  further  was  done  look- 
ing to  a  sale  of  this  property  until  October 
29,  1897.  The  deeds  to  the  appellees'  tes- 
tator were  executed  prior  to  June  20,  1877, 
and  for  more  than  twenty  years  the  appel- 
lees and  their  devisor  remained  in  adverse 
possession  of  and  have  exercised  ownership 
over  these  lots.  There  is  no  evidence  of  part 
payment  or  admission  of  an  existing  oebt, 
nor  recognition  in  any  manner  of  the  mort- 
gage debt,  nor  anv  other  circumstance  from 
which  it  can  be  inferred  that  the  debt  has  not 
been  paid. 

It  IS  insisted,  however,  that  the  mortgage 
proceedings  instituted  by  Scott  in  1877,  is 
a  li8  pen^Sna,  and  "that  no  title  by  adversary 
possession,  or  limitatdone,  could  be  gained  by 
anyone  claiming  under  the  parties  to  that 
suit." 

Whether  the  proceeding  in  the  circuit 
court  for  Baltimore  county  was  at  the  time 
a  lis  pendens  or  not,  we  do  not  find  it  neces- 
sary for  the  purposes  of  this  case  to  decide, 
because  it  is  clear  that  in  order  "to  consti- 
tute litis  pendentia,  there  must  be  a  contin- 
uance of  litis  contestation 

The  long  and  unexplained  delay  in  the 
prosecution  of  the  suit,  we  think,  amounts 
to  laches.  Mr.  Pomeroy,  in  his  work  on 
Equity  Jurisprudence,  634,  thus  lays  down 
the  rule:  "In  order,  however,  that  a  pur- 
chaser pendente  lite  may  be  thus  affected, 
the  suit  must  be  prosecuted  in  good  faith, 
with  all  reasonable  diligence  and  without  un- 
necessary delay.  A  neglect  to  comply  with 
this  requisite  would  relieve  a  purchaser 
from  the  effect  of  the  lis  pendens  as  notice." 

In  Johnston  ▼.  Standard  Min,  Co.  148  U. 
S.  370,  37  L.  ed.  485,  the  court  said:  "The 
mere  institution  of  a  suit  does  not  of  itself 
relieve  a  person  from  the  charge  of  laches, 
and  that  if  he  fail  in  the  diligent  prosecu- 
tion of  the  action  the  consequences  are  the 
same  as  though  no  action  baud  been  begun." 

In  the  recent  case  of  Demuth  v.  Old  Town 
Bank,  85  Md.  326,  we  said:  "Laches  is  such 
n^ect  or  omission  to  assert  a  right  as, 
taken  in  conjunction  with  lapse  of  time 
more  or  less  great  and  other  circumstances 
causing  prejudice  to  an  adverse  party,  op- 
erates as  a  bar  in  a  court  of  equity.  There 
must  be  a  legal  duty  to  do  some  act,  a  fail- 
ure to  do  that  duty  and  attendant  circum- 
stances which  cause  prejudice  to  an  adverse 
party  before  the  doctrine  can  be  successfully 
invoked." 

And  in  Preston  v.  Horwitz,  85  Md.  164, 
this  court  repeated  the  general  rule,  that 
the  policv  of  the  law  is  to  give  quiet  and  re- 
pose to  titles,  and  courts  of  justice  ought  not 
to  countenance  laches  or  long  delays  on  the 
part  of  claimants. 

In  the  case  now  before  us,  there  was  noth- 
ing done  "to  keep  the  suit  alive  and  in  ac- 
tivity," from  the  20th  of  October,  1877,  the 
date  of  the  ratification  of  the  sale  made  by 
Scott,  until  October  29,  1897,  when  the  ap- 
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Sellant  was  substitnted  as  plainUfT.  Nor 
oes  the  record  disclose  any  circumstanoe 
from  which  a  satisfactory  excuse  or  expla- 
nation can  be  given  for  the  long  delay  in 
prosecuting  this  suit.  And  this  being  so, 
the  facts  and  circumstances  of  the  case  brinff 
it  within  the  application  of  the  well-settled 
rule  as  to  laches. 

For  these  reasons,  the  decree  wiU  he  af- 
firmed. 


Charles  J.  BONAPARTE,  Appt., 
Mary  WISEMAN. 
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The  employmeiit  of  an  Independeat 
contractor  to  make  an  exca-vatlon 
npon  a  lot  in  near  proximity  to  a 
nel8rlt1»or*s  house,  in  a  populoas  city, 
and  to  the  depth  of  several  feet  below  the 
level  of  the  foundation  of  that  house,  does  not 
relieve  the  proprietor  from  the  obligation 
either  to  see  that  the  contractor  in  doing  the 
work  protects  the  neighbor's  wall  by  the  exer- 
cise of  due  <Aure,  or  to  give  the  neighbor  timely 
notice  of  the  nature  and  extent  of  the  in- 
tended excavation  that  he  may  take  due  pre- 
cautions for  the  protection  of  his  own  wall. 

(Marcfi  14,  1809.) 

APPEAL  by  defendant  from  a  Judgment 
of  the  Court  of  Common  Pleas  of  Balti- 
more City  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  negligence  in 
excavating  upon  a  lot  next  to  plaintiff's 
building  in  such  a  manner  as  to  cause  plain- 
tiff's building  to  fall.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  Reynolds,  for  appellant: 

Plaintiff  never  acquired,  by  grant  or  other- 
wise, any  easement  in  the  defendant's  land 
of  collateral  support  to  the  buildings  erected 
upon  her  lot. 

Such  an  easement  of  lateral  support  for  a 
building  may  now  be  acquired  by  prescrip- 
tion in  England. 

Dalton  v.  Angit^,  L.  R.  6  App.  Gas.  740; 
Tunstall  v.  Christian,  80  Va.  1,  56  Am.  Rep. 
581 ;  Sullivan  v.  Zeiner,  98  Cal.  346,  20  t. 
R.  A.  730;  Handlan  v.  McManus,  42  Mo. 
App.  551. 

The  American  courts  have  refused  to  ad- 
mit this  doctrine. 

An  employer  is  prima  facie  exempt  from 
responsibility  for  tne  consequences  of  negli- 
gence on  the  part  of  an  independent  con- 
tractor or  one  of  the  latter 's  servants. 

Deford  v.  State,  Keyscr,  30  Md.  179;  City 
d'  Suburhctn  R.  Co.  v.  Moorea,  80  Md.  348; 
Engel  v.  Eureka  Club,  137  N.  Y.  100. 

This  doctrine  applies  to  injuries  caused 
to  neighboring  buildings  by  excavations  on 
the  employer's  land. 

Oayford  v.  Nicholle,  9  Exch.  702 ;  Myer  v. 


Eolls,  67  Ala.  176;  Aston  ▼.  Nolan,  63  0^1. 
269. 

In  such  a  case  as  this  there  is  no  le^al 
obligation  on  the  landowner's  part  to  give 
notice  of  his  intention  to  excavate;  at  most 
a  failure  to  give  such  notice  may  be  evi- 
dence of  negligence  on  the  part  of  the  per- 
son doin£[  the  work. 

Chadwick  v.  Trower,  6  fiing.  N.  C.  1; 
BchulU  T.  Byere,  63  N.  J.  L.  442,  13  L.  R. 
A.  569;  Shafer  v.  WiUon,  44  Md.  268; 
Spohn  V.  Divee,  174  Pa.  474. 

Plaintiff  had  actual  knowledge  of  defend- 
ant's intention  to  excavate  below  her  foun- 
dation. 

If  the  plaintiff's  own  evidence  shows  him 
to  have  no  case,  he  is  not  entitled  to  have 
the  issues  submitted  to  the  jury. 

Medcalfe  v.  Brooklyn  L.  Ins,  Co.  45  Md. 
206;  Osoanyan  v.  Wincliester  Repeating 
Arms  Co.  103  U.  S.  261,  26  L.  ed.  539;  Alt- 
vater  v.  Baltimore,  31  Md.  462;  Shrieve  v. 
Stokes,  8  B.  Mon.  453,  48  Am.  Dec.  401 ; 
Bohrer  v.  Dienhart  Harness  Co.  19  Ind.  App. 
489;  Novotny  v.  Danforth,  9  S.  D.  301. 

Mr,  William  Colton,  for  appellee: 

Notice  of  the  intention  by  one  who  desires 
to  excavate  and  improve  his  property  must 
be  given  to  the  occupant  or  owner  of  the 
property  thereunto  adjoining,  when  such 
excavation  and  improvement  may  endanger 
the  adjoining  buildings  of  his  neighbor. 

Shafer  v.  Wilson,  44  Md.  268 ;  Lasala  v. 
Holhrook,  4  Paige,  169,  25  Am.  Dec  624 ;  3 
Kent,  Com.  p.  532;  Washb.  Easements  A 
Servitudes,  435. 

The  exoavation  and  Improvement  contem- 
plated by  the  appellant,  ^'however  skilfully 
conducted,  may  be  attended  with  accidental 
and  disastrous  results"  to  adjoining  proper- 
ty, and  therefore  was  notice  to  the  ap- 
pellant, for  he  knew  the  nature  and  extent 
of  his  contemplated  improvements. 

The  course  permitted  by  the  appellant  to 
be  pursued  by  the  contractor  in  taking  down 
his  foundations  and  excavating  his  lot  and 
putting  in  new  foundations  in  the  manner 
done  under  the  prevailing  conditions  operat- 
ed as,  and  in  fact  was,  a  nuisance;  and  il 
such  nuisance  was  created  on  the  premises  of 
the  appellant,  the  doctrine  of  independent 
contractor,  if  otherwise  applicable,  would 
have  no  application. 

Deford  v.  State,  Keyser,  30  Md.  179:  El- 
lis V.  Sheffield  Oas  Consumer^  Co.  2  El.  & 
Bl.  767;  Rapson  v.  Cubitt,  9  Mees.  ft  \V. 
714;  Pickard  v.  Smith,  10  C.  B.  N.  S.  470; 
Bower  V,  Peate,  L.  R.  1  Q.  B.  Div.  321; 
Backhouse  v.  Bonomi,  9  H.  L.  Cas.  503; 
Cray  v.  Pullen,  5  Best  ft  S.  970;  Tarry  v. 
Ashton,  L.  R.  1  Q.  B.  Div.  314;  Hughes  v. 
Percival,  L.  R.  8  App.  Cas.  443;  Stevenson 
V.  Wallace,  27  Gratt.  77 ;  Southern  Ohio  R. 
Co.  V.  Morey,  47  Ohio  Rt.  207,  7  L.  R.  A. 
701;  Hughes  v.  Cincinnati  d  8.  R.  Co.  31> 
Ohio  St.  476. 

An  employer  cannot  relieve  himself  from 


Note. — For  exceptions  to  the  rule  of  nonlia- 
bility for  acts  of  independent  contractor,  see 
note  to  Hawver  v.  Whalen  (Ohio)  14  h.  B.  A. 
828. 

P^or  other  illustrationa  thereof,  see  Negus  v. 
Becker  (N.  Y.)  26  L.  R.  A.  667;  Colgrove  v. 
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Smith  (Cal.)  27  L.  R.  A.  690;  Cabot  v.  Kins- 
man (Mass.)  88  L.  R.  A.  45;  Wertheimer  ▼. 
Saunders  (Wis.)  37  L.  R.  A.  146;  Richmond  ft 
M.  R.  Co.  V.  Moore  (Vs.)  87  L.  R.  A.  258; 
Thompson  v.  Lowell,  L.  ft  H.  Street  B.  Ok 
(Mass.)  40  L.  R  A.  845. 
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UabUitj  by  oontracting  with  another  for  the 
performance  of  work,  the  necessary  or  prob- 
able effect  of  which  will  be  to  injure  third 
persons,  either  personally  or  in  their  rights. 

Woodman  y.Metropoliian  R,  Co.  149  Mass. 
345,  4  L.  R.  A.  21S ;  Robbina  v.  Chicago  City, 
4  Wall.  657,  18  L.  ed.  427 ;  New  Orleans,  M, 
di  C.  R,  Co,  V.  Banning,  15  Wall.  658,  21 
L.  ed.  223;  Si,  Paul  Water  Co,  v.  Ware,  16 
Wall.  576,  21  L.  ed.  488;  Baltimore  d  P.  R. 
Co.  V.  Reaney,  42  Md.  117;  Cooley,  Torts, 
pp.  643-646. 

Mr,  Cl&arles  A.  Briscoe  also  for  appel- 
lee. 

Sohmnokery  J.,  delivered  the  opinion  of 
tbe  court: 

This  suit  was  instituted  by  the  appellee, 
who  is  life  tenant  of  the  house  and  lot  No. 
815  King  street,  in  Baltimore  city,  to  re- 
cover damages  for  injury  to  her  house  re- 
sulting from  an  excavation  made  by  the  ap- 
pellant on  the  adjoining  lots.  Nos.  811  and 
813  King  street,  tor  tlie  purpose  of  erecting 
a  warehouse  thereon.  All  three  lots  were 
originally  improved  by  dwellings.  The 
house  of  the  appellee  was  separated  from 
those  ol  the  appellant  by  an  alley  2l^  feet 
wide,  which  lay  almost  entirely  upon  the 
land  of  the  latter,  but  was  used  by  both  par- 
ties in  common.  The  appellant,  desirine  to 
erect  a  warehouse  upon  his  two  lots,  made  a 
contract  with  on?  Anderson,  a  competent 
builder,  to  tear  down  the  houses  on  the  lots 
ajid  erect  thereon  a  warehouse.  In  the  lat- 
ter part  of  1893,  Anderson  tore  down  the 
two  old  houses  to  the  level  of  a  few  inches 
below  the  ground,  and  also  excavated  a  por- 
tion of  the  rear  of  the  lots  behind  where  the 
houses  had  stood  and  adjacent  to  the  unim- 
proved part  of  the  appellee's  lot.  He  did 
nothing  further  to  the  property  until  about 
the  middle  of  March,  1894,  when  he  took  out 
the  foundations  of  the  old  house  next  to  that 
of  the  appellee  and  excavated  for  new  foun- 
dations to  a  depth  of  3  or  4  feet  below  the 
foundations  of  her  house,  which  settled  and 
vras  injured.  There  was  evidence  tending  to 
show  that  the  excavation  was  the  cause  of 
the  injury  to  the  house,  and  also  evidence 
tending  to  show  that  the  appellee  did  not  have 

f previous  notice  or  knowledge  of  the  appel- 
ant's  intention  to  excavate  below  the  level  of 
her  foundations.  At  the  request  of  the  appel- 
lant, the  jury  were  required,  in  pursuance  of 
act  1894,  chap.  185,  to  find  specially  upon  the 
following  interrofiratories,  to  each  of  which 
they  answered,  "No:"  "Was  the  plaintiff  or 
her  representative,  Theodore  Seigwart,  noti- 
fied of  the  intended  dicfging  below  the  foun- 
dation wall  a  reasonable  time  before  the  said 
disrsring  below  the  foundation  was  begun?" 
Did  the  plaintiff  or  her  representative,  Theo- 
dore Seig^vart,  have  actuai  knowledge  of  the 
defendant's  intention  to  excavate  below  her 
foundation  a  reasonable  time  before  such  ex- 
cavation was  be^'^n?"  The  general  verdict 
and  judgment  were  against  the  defendant, 
and  he  took  this  .appeal. 

The  appellant  offered  seven  prayers,  all  of 
which  were  granted  except  the  fourth  and 
seventh.  The  seventh  prayer  will  be  first 
considered  by  us.  This  prayer  is  based  upon 
44  L.  R.  A. 


the  assumption  that  it  appeared  from  the 
plaintiff's  own  evidence  that  she  had  knowl- 
edge in  December,  1893,  or  at  latest  in  Janu- 
ary, 1894,  of  the  character  and  extent  of  the 
work  about  to  be  done,  and  its  proximity  to 
the  easternmost  wall  of  her  house,  and  took 
no  precautions  for  its  protection.  We  think 
the  court  below  properlv  refused  to  grant 
this  prayer,  because  while  the  record  shows 
that  the  appellant's  contractor,  Anderson, 
demolished  the  two  old  buildings  on  his  lots 
during  the  time  extending  from  September 
until  December,  1893,  and  excavated  for  new 
foundations  alono;  the  division  line  in  Uie 
rear  of  the  appellee's  house,  it  also  shows 
that  he  then  ceased  work  entirely,  and  al- 
lowed the  proi>erty  to  remain  in  the  condi- 
tion in  which  it  was  at  that  time  for  more 
than  two  months.  The  work  done  by  the 
appellant's  contractor  was,  of  course,  open 
to  the  observation  of  the  appellee  or  the  oc- 
cupants of  her  house,  and  doubtless  led  them 
to  infer  that  the  appellant  was  getting  ready 
to  improve  his  lots;  and  the  fact  appearing 
from  evidence  that  he  owned  a  warenouse,  at 
the  rear  of  these  lots,  fronting  on  Pratt 
street,  may  have  led  them  to  further  infer 
that  he  intended  to  build  on  the  lots  an  ad- 
dition to  his  warehouse,  but  it  was  asking 
too  much  of  the  court  to  request  it  to  direct 
the  jury  to  assume  from  the  evidence  that 
the  character  and  extent  of  the  work  about 
to  be  done  by  the  appellant  was  apparent  to 
the  appellee  or  her  s^nt  in  December,  1893,. 
or  January,  1894.  The  wisdom  of  the  court 
in  refusing  to  grant  this  prajrer  was  fully 
confirmed  by  the  fact  that  the  jury  returned 
a  negative  answer  to  the  interrogatories  re- 
quiring them  to  pass  specially  upon  the  ques- 
tion of  the  possession  of  sudi  knowledge  by 
the  appellee  or  her  agent. 

The  appellant's  fourth  prayer  asserts  the 
broad  proposition  that  the  appellant  was  not 
liable  for  the  injury  to  the  appellee's  house 
by  the  excavation  on  his  lots,  because  the 
work  was  done  by  Anderson  as  an  independ- 
ent contractor,  under  the  written  agreement 
appearing  in  the  record.  Tlie  question  of 
the  extent  to  which  the  employment  of  an 
independent  contractor  to  do  work,  which  is 
placed  entirelv  under  his  control,  will  re- 
neve  the  employer  from  liability  for  inju- 
ries resulting  to  third  persons,  has  been 
much  discussed  by  the  courts.  The  general 
principle,  broadly  stated,  is  that  when  the 
work  IS  done  by  a  competent  contractor,  un- 
der an  agreement  whicn  gives  him  complete 
control  <S  the  work  and  of  the  persons  em- 
ployed by  him  to  do  it,  such  persons  will  be 
nis  servants,  and  not  those  of  the  employer, 
and  the  latter  will  not  be  liable  for  injuries 
caused  by  the  negligence  of  the  wortcmen, 
because  they  are  not  his  servants  and  are 
not  under  his  control.  But  this  doctrine 
has  been  repeatedly  held  not  to  relieve  an 
employer  from  all  responsibility  of  every 
kind  K>r  the  consequences  of  defective  or  un- 
skilful work  done  on  his  premises,  even  by 
the  servants  of  an  independent  contractor. 
In  the  case  of  Deford  v.  State,  Keyaer,  30 
Md.  179,  Chief  Justice  Alvey,  in  an  able  and 
elaborate  opinion,  reviews  the  leading  cases 
upon  this  subject,  quoting  at  length  from 
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th«  opinions  of  the  learned  judges  who  de- 
cided them,  and  comes  to  the  conclusion 
that  the  distinction  is  well  established  be- 
tween the  cases  in  which,  when  work  is  be- 
ing done  under  a  contract,  an  injury  is 
caused  by  negligence  in  a  matter  collateral 
to  the  contract,  and  those  in  which  the  thing 
contracted  to  be  done  causes  the  mischief. 
In  the  former  class  of  cases  the  employer  is 
not  liable  for  the  injury,  but  in  the  latter  he 
is.  In  the  case  of  Southern  Ohio  R.  Co,  v. 
Morey,  47  Ohio  St.  207,  7  L.  R.  A.  701,  the 
court  says:  "One  who  causes  work  to  be 
done  is  not  liable  ordinarily,  for  injuries 
that  result  from  carelessness  in  its  perform- 
ance by  the  employees  of  an  independent 
contractor  to  whom  he  has  let  the  work, 
without  reserving  to  himself  any  control 
over  the  execution  of  it.  But  this  principle 
has  no  application  where  a  resulting  injury, 
iristead  of  being  collateral  and  flowing  from 
the  negligent  act  of  the  employee  alone,  is 
one  that  might  have  been  anticipated  as  a 
direct  or  probable  consequence  of  the  per- 
formance of  the  work  contracted  for,  if  rea- 
sonable care  is  omitted  in  the  course  of  its 
performance.  In  such  case,  the  person  caus- 
ing the  work  to  be  done  will  be  liable,  though 
the  negligence  is  that  of  any  employee  of  an 
independent  contractor."  In  the  same  case, 
at  page  214,  47  Ohio  St,  and  page  703,  7  L. 
R.  A.,  the  court  says:  "It  is  equally  clear 
that  the  law  devolves  upon  everyone,  about 
to  cause  something  to  be  done  which  will 
probably  be  injurious  to  third  persons,  the 
duty  of  providini^  that  reasonable  care  shall 
be  taken  to  obviate  those  probable  conse- 
quences. In  this  class  of  cases,  the  doctrine 
of  respondeat  superior  has  no  application; 
his  liability  is  placed  upon  the  principle  that 
he  cannot  set  in  operation  causes  dangerous 
to  the  person  or  property  of  others,  without 
taking  all  reasonable  precautions  to  antici- 
pate, obviate,  and  prevent  these  probable 
consequences."  The  same  doctrine  nas  been 
announced  by  this  court  in  the  recent  case  of 
City  d  Suburban  R.  Co.  v.  Moores,  80  Md. 
352,  where  the  opinion  says:  "Even  if  the 
relation  of  principal  and  agent  or  master  and 
servant  do  not,  strictly  speaking,  exist,  yet 
the  person  for  whom  the  work  is  done  may 
still  be  liable  if  the  injury  is  such  as  might 
have  been  anticipated  by  him  as  a  probable 
consequence  of  the  work  let  out  to  the  con- 
tractor, or  if  it  be  of  such  character  as  must 
result  in  creating  a  nuisance,  or  if  he  owes  a 
duty  to  third  persons  or  the  public  in  the 
execution  of  the  work." 

Under  these  authorities,  the  appellant 
would  have  been  liable  for  injury  happening 
to  the  house  of  the  appellee  from  the  excava- 
tion of  his  lots  if  it  might  rea*«*onably  have 
been  anticipated  that  such  injury  would 
probably  occur  as  a  consequence  of  an  exca- 
vation made  in  the  location  and  to  the  depth 
appearing  from  the  evidence  in  this  case. 
The  question  as  to  whether  such  injury 
might  reasonably  have  been  anticipated  as 
a  probable  consequence  of  the  excavation 
was  a  question  of  fact  for  the  jury,  which 
would  have  been  taken  away  from  them,  if 
the  appellant's  fourth  prayer  had  been 
granted. 
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There  remains  to  be  eonsidered  the  fur- 
ther question,  Did  the  appellant  owe  to  the 
appellee  the  duty  of  giving  her  notice  of  his 
intention  to  excavate  in  near  proximity  to 
her  wall  a  reasonable  time  in  advance  of 
commencing  the  work,  in  order  to  afford  her 
an  opportunity  to  take  suitable  precautions 
for  the  protection  of  her  foundations?  In 
the  argument  of  the  case  the  appellant's 
counsel  earnestly  contended  that  he  did  not 
owe  any  such  duty,  and  the  appellee's  coun- 
sel contended,  with  like  earnestness,  that  he 
did.  The  cases  are  not  uniform  upon  the 
subject  of  the  duty  of  a  person  who  is  about 
to  excavate  his  own  lot  adjacent  to  another's 
house,  and  below  the  level  of  its  founda- 
tions, to  give  such  notice,  and  it  cannot  be 
said  that  there  is  an  imperative  obligation 
to  give  it.  The  obligation  to  give  the  no- 
tice, like  that  to  see  that  the  excavation  is 
made  with  due  care,  seem  both  to  rest  upon 
the  recognized  proposition  that  a  party  in 
possession  of  fixed  property  must  take  care 
that  it  is  so  used  and  managed  that  other 
l)ersons  shall  not  be  injured,  whether  it  be 
managed  by  his  own  servants  or  contractors 
or  their  servants.  If  one  about  to  excavate 
his  own  lot  do  it,  or  cause  it  to  be  done,  so 
carefully  as  not  to  injure  the  adjacent  hous- 
es, he  need  not  give  notice  to  their  owners. 
If,  on  the  other  hand,  he  give  timely  notice 
to  the  adjacent  owners,  the  burden  will  be 
thrown  upon  them  to  protect  their  own  prop- 
erty, and  he  will  not  be  liable  for  damages 
sustained  by  them,  if  he  makes  the  excava- 
tion with  reasonable  and  ordinary  care. 

In  the  case  of  Shafer  v.  Wilson,  44  Md. 
280,  the  court  says:  "There  seems  to  be  no 
doubt  that  an  adjacent  owner  of  land  has 
no  right  to  deprive  his  neighbor  of  the  nat^ 
ural  support  afforded  by  his  soil.  The  au- 
thorities are  somewhat  conflicting  as  to  the 
extent  of  the  riffht  of  the  owner  of  any  ad- 
jacent ground  built  upon,  to  improve  his 
own  property,  where  he  is  under  no  disabil- 
ity (from  grant  of  easement,  prescriptive 
right,  or  necessity)  to  restrict  him,  although 
it  may  operate  to  injure  his  neighbor's  prop- 
erty. But  it  is  agreed  on  all  sides  that  his 
right,  whatever  that  may  be,  must  be  exor- 
cised with  due  care  and  skill,  at  his  peril, 
to  prevent  injury  to  the  adjacent  owner." 
In  the  same  case,  at  page  281,  the  court,  in 
discussing  the  duty  of  the  party  about  to 
make  such  excavation  to  give  timely  notice 
of  his  purpose  to  the  adjacent  owner,  says: 
"Such  notice  would  seem  to  be  a  reasonsu>Ie 
precaution  in  a  populous  city, where  buildings 
are  necessarily  required  to  be  contiguous  to 
each  other,  and  improvements  made  by  one 
proprietor,  however  skilfully  conducted, 
may  be  attended  with  ax'cidental  and  disas- 
trous results  to  his  neighbors,  who  ought  to 
have  an  opportunity  to  take  the  steps  neces- 
sary to  protect  themselves  and  property." 
In  support  of  these  views,  the  court  cites  La^ 
sala  V.  Holbrooke  4  Paige,  169,  25  Am.  Dea 
524;  3  Kent,  Com.  p.  532;  Washb.  Eaae- 
ments  &  Servitudes,  pp.  435  et  seq. 

The  law  as  laid  down  by  the  cases  we  have 
cited  does  not  permit  the  owner  of  a  lot  of 
ground,  in  a  pN[>pulou8  city  like  Baltimore, 
to  make  an  excavation,  even  through  an  in- 
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dependent  contractor,  upon  his  lot  in  near 

Sroodmity  to  his  neig^hbor's  house,  and  to  a 
epth  of  some  feet  oelow  the  level  of  the 
foundations  of  that  house,  and  be  under  no 
obliffations  either  to  see  that  the  contractor 
in  doing  the  work  protects  the  neighbor's 
wall  by  the  exercise  of  due  care,  or  to  give 
the  neighbor  timely  notice  of  the  nature  and 
extent  of  the  intended  excavation,  that  he 
may  take  due  precautions  for  the  protection 
of  his  own  wall.  The  appellant's  fourth 
prayer  ignored  the  obligation  on  his  part 
either  to  see  that  the  work  on  his  lots  was 
done  with  due  care,  or  to  give  timely  notice 
to  the  appellee  of  his  intention  to  have  the 
work  done,  and  Ireated  the  employment  of 
Ai^erson  to  do  the  work,  under  a  written 
contract,  as  bein^  all  that  was  required  of 
him  in  the  premises.  The  prayer  was  there- 
fore properly  rejected. 

Thif  judgment  toUl  he  afflrmed,  with  costs. 


Walter  McCKEA,  Appt., 

V. 

Charles   B.   ROBERTS,  Judge    of    Circuit 
Court  for  Carroll  County. 


( 


.Md. 


) 


%•     A  'vrrit   of  mandamiia   doe*  not   lie 

to  control  jadicial  discretion. 
2.  Tlie  determination  as  to  tbe  Insn- 
anee  of  a  license  by  a  Jndve  of  tbe 
eircnit  eonrt  under  act  1804,  chap.  6,  |  7, 
npon  an  application  by  the  clerk,  when  an 
objection  has  been  filed,  Is  required  to  be 
made  upon  notice  to  the  applicant  and  object- 
or and  after  hearing  the  evidence,  and  is, 
therefore,  judicial  in  its  nature,  and  not  the 
exercise  of  a  purely  executive  or  administra- 
tive function  which  cannot  be  Imposed  upon 
the  court. 

(March  16,  1809.) 

APPEAL  by  petitioner  from  an  order  of 
the  Circuit  Court  for  Carroll  County  re- 
fusing a  mandamus  to  compel  the  issuance 
of  a  license  to  sell  liquor.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  A.  O.  Bond  and  Franola 
Heal  Parke,  for  appellant: 

The  judge  selected  by  the  clerk  is  limited 
to  the  consideration  of  the  cause  shown  to 
him  at  the  hearing  why  the  license  should 
issue  or  not  issue.  What  is  cause  under  the 
statute  becomes,  therefore,  not  a  question  of 
discretion  but  a  question  of  law. 

The  courts  hold  that  where  a  atatute  pro- 
vides that  an  officer  may  be  removed  from 
office  for  cause  only,  they  have  the  right  to 
control  the  discretion  of  the  removing  officer 
in  deciding  what  is  cause. 

2  Comparative  Administrative  Law,  p. 
206 ;  Miles  v.  Sievensim  80  Md.  358 ;  5  Am. 
ft  Eng.  Enc.  Law,  2d  ea.  note,  pp.  774,  775. 

In  determining  what  is  cause,  the  investi- 
gation must  be  confined  within  the  four 
comers  of  chapter  6. 

Note. — As    to    imposing    nonjudicial    duties 
upon  courts,  see  also  Norwalk  Street  R.  Co.'s 
Appeal  (Conn.)  89  L.  B.  A.  794,  and  footnote. 
44  L.  R.  A. 


Miles  V.  Stevenson,  80  Md.  358;  Proepeot 
Brewing  Co.'s  Petition,  127  Pa.  623;  Pol- 
lard's Petition,  127  Pa.  507. 

With  the  appellee,  therefore,  limited  in 
this  case  to  tne  consideration  of  the  juris- 
dictional questions  as  to  the  sufficiency  of 
the  application  and  the  certificate  attached 
thereto  and  the  personal  fitness  of  the  appel- 
lant to  sell  liquor,  the  petition  disclosed  a 
compliance  on  the  part  of  the  appellant 
with  every  requirement  of  law;  that  the 
case  was  properly  before  appellee;  that  the 
appellant  proved  at  the  hearing  every  state- 
ment in  his  application  and  in  the  certifi- 
cate attached  thereto;  that  he  established 
and  the  appellee  admitted  his  exceptional 
character  and  fitness  to  be  intrusted  with 
the  sale  of  liquor;  that  every  fact  and  thing 
necessary  for  his  obtaining  the  license  was 
proved  and  done;  and  that  no  evidence  was 
adduced  and  no  cause  whatever  existed  or 
was  shown  why  the  license  should  not  be 
granted  to  appellant. 

The  answer  filed  by  the  appellee  does  not 
deny  these  statements  of  facts,  nor  does  it 
set  up  any  facts  by  way  of  defense,  although 
§  3  of  art.  60  of  the  Code  requires  him  to 
set  out  all  his  defenses;  and,  consequently 
these  facts  are  admitted,  the  answer  being 
nothing  more  than  a  demurrer. 

Merrill,  Mandamus,  §§  270,  274;  High, 
Extr.  Legal  Rem.  §  492. 

Where  no  legal  cause  why  the  license 
should  not  exist  was  shown  there  could  be 
no  exercise  of  discretion,  and  the  appellee 
brouffht  himself  within  the  principle  that 
manaamus  will  lie  "to  correct  abuses  of  dis- 
cretion when  it  has  been  made  clearly  to  ap- 
pear that  the  official  refusing  to  do  the  act 
has  either  not  exercised  his  discretion  or  has 
wilfully  chosen  to  act  in  manifest  disregard 
of  duty  and  the  legal  rights  of  individuals." 

Spelling,  Extraordinary  Relief,  §  1384; 
Merrill,  Mandamus,  §§  38-41,  188,  195; 
High,  Extr.  Legal  Rem.  3d  ed.  S§  218,  327 ; 
Black,  Intoxicating  Liquors,  §  172;  11  Am. 
ft  Eng.  Enc.  Law,  p.  663,  and  notes;  Miles 
V.  Stevenson,  80  Ma.  365;  Prospect  Brewing 
Co.'s  Petition,  127  Pa.  523;  Re  Sparrow 
(Pa.)  20  Atl.  692;  Pollard's  Petition,  127 
Pa.  607;  Johnson's  License,  156  Pa.  322; 
Kelminski's  Appeal,  164  Pa.  231 ;  Zanone  v. 
Mound  City,  103  111.  553,  11  111.  App.  334; 
State,  Wolfe,  v.  Kirke,  12  Fla.  278,  95  Am. 
Dec.  314;  Ex  parte  Bradley,,!  Wall.  376,  19 
L.  ed.  218. 

Every  principle  of  pleading  requires  the 
answer  to  meet  the  substance  of  the  petition, 
but  here  the  answer  not  only  avoids  it  but 
has  no  relevancy  to  the  case  made  by  the 
sworn  petition. 

Legg  v.  Annapolis,  42  Md.  203;  Earwood 
V.  Marshall,  10  Md.  451 ;  Creager  v.  Hooper, 
83  Md.  490;  Merrill,  Mandamus.  §  274; 
High,  Extr.  Legal  Rem.  §§  467,  472 ;  2  Dill. 
Mun.  Corp.  §  876;  Ampcrse  v.  Kalamazoo, 
59  Mich.  78. 

The  courts  will  review  the  arbitrary  ac- 
tion of  judicial  officers  and  compel  them  to 
disoharge  their  duties  of  mandamus. 

Merrill,  Mandamus,  §§  274,  275;  High, 
Extr.  Legal  Rem.  §§  407,  472;  Johnson's  Li- 
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cense,  16G  Pa.  322;  Be  Sparrow   (Pa.)   20 
Atl.  602. 

In  this  case  no  reason  for  the  appellee's 
action  is  disclosed. 

If  the  answer  be  sufficient,  then  it  will  lie 
in  the  power  of  any  respondent  to  make  a  de- 
fense tnatwill  stifle  investigation  and  supply 
a  cover  for  any  action,  no  matter  how  in- 
iquitous. 

United  States  v.  Schurz,  102  U.  S.  378, 
United  States,  MoBride,  v.  Schurz,  26  L.  ed. 
167 ;  People,  Belknap,  v.  Beach,  19  Hun,  269. 

The  writ  of  mandamus  in  Maryland,  when 
not  in  aid  of  the  appellate  jurisdiction  of 
the  court  of  appeals,  issues  out  of  the  cir- 
cuit courts. 

Harwood  v.  Marshall,  9  Md.  83. 

l^he  judge  selected  by  the  clerk  acts  in  no 
way  by  virtue  of  his  judicial  office  or  as  a 
court,  but  as  a  distinct  tribunal. 

Anderson  v.  Levely,  58  Md.  192. 

Mandamus  will  lie  just  as  any  other  proc- 
ess will  issue  against  the  appellee  in  the  or- 
dinary course  of  the  administration  of  jus- 
tice. 

Magrudor  v.  Tuck,  25  Md.  217. 

In  order  to  deny  a  mandamus  on  the 
ground  of  another  remedy  at  law  the  other 
remedy  must  be  plain,  speedy,  adequate,  and 
specific. 

Harwood  v.  Marshall,  9  Md.  98;  Merrill, 
Mandamus,  §S  51-54;  2  Dill.  Mun.  Corp.  $ 
831a. 

Courts  will  pass  upon  constitutional  ques- 
tions in  mandamus  proceedings. 

Merrill,  Mandamus,  §  65;  Allegany  Coun- 
ty Public  School  Comrs.  v.  Allegany  County 
Comrs.  20  Md.  449. 

The  appellee,  chief  judge  of  the  fifth  ju- 
dicial circuit,  did  not  perform  a  duty  per- 
taining to  his  office  in  deciding,  after  he  had 
been  selected  for  that  purpose  from  his  asso- 
ciates by  the  clerk  of  his  court,  that  a  li- 
cense should  not  be  granted  to  the  appellant. 

United  States  v.  Ferreira,  13  How.  47,  14 
L.  ed.  44;  Ooldshorough  v.  Lloyd,  86  Md. 
374;  Houseman  v.  Montgomery,  58  Mich. 
364;  Auditor  of  State  v.  Atchison,  T.  d  S,  F. 
R.  Co.  6  Kan.  500,  7  Am.  Rep.  576 ;  Case  of 
Election  Supers.  114  Mass.  247,  19  Am.  Rep. 
341 ;  Re  Cleveland,  51  N.  J.  L.  311. 

If  the  act  or  power  is  not  the  act  or  power 
of  the  court,  then  the  act  or  power  is  not  a 
judicial  one,  as  it  could  not  have  been  done 
or  exercised  in  the  performance  of  a  duty 
properly  pertaining  to  the  function  of  a 
judge  qua  judge. 

Anderson  v.  Levely,  58  Md.  192. 

The  dut^  cast  upon  the  judge  selected 
must  be  said  to  be  nonjudicial  for  it  cannot 
be  performed  by  the  three  judges,  by  two 
judges,  nor  even  by  one  judge  until  he  has 
been  selected  by  the  clerk  to  act,  nor  can  it 
be  performed  by  the  judges  or  any  one  of 
them  acting  as  a  court. 

The  legislature  of  Maryland  cannot  im- 
pose upon  the  appellee,  a  judge  of  the  cir- 
cuit court  for  Carroll  county  and  of  the 
court  of  appeals  of  Maryland,  nonjudicial 
duties. 

Hayhum's  Case,  2  Dall.  409,  1  L.  ed.  436; 
Norwalk  Street  R.  Co.*s  Appeal,  69  Conn. 
576,  39  L.  R.  A.  794;  Wilkinson  v.  Leland, 
44L.B.  A. 


2  Pet  627,  7  L.  ed.  642;  Houston  ▼.  Will- 
iams, 13  Cal.  24.  78  Am.  Dec  665;  Taylor 
V.  Porter,  4  Hill,  140,  40  Am.  Dec.  274: 
Cochran  v.  Van  Surlay,  20  Wend.  365,  32 
Am.  Dec.  670;  Campbell's  Case,  2  Bland,  Ch. 
209,  20  Am.  Dec.  360;  United  States  v.  Todd, 
13  How.  63,  14  L.  ed.  47,  note;  Ea  parte  Sie- 
bold,  100  U.  S.  393,  25  L.  ed.  725;  Wayman 
V.  Southard,  10  Wheat.  46,-  6  L.  ed.  263 ; 
Sinking-Fund  Cases,  99  U.  S.  700,  25  L.  ed. 
496;  31  Am.  L.  R%.  N.  S.  438;  State  v. 
Chase,  5  Harr.  k  J.  298;  Wright  v.  Wright, 
2  Md.  452,  56  Am.  Dec.  723;  United  States 
V.  Maurice,  2  Brook.  103. 

Messrs.  William  H.  Thonuw,  Beif  sni- 
der ft  Reifsnider,  and  Chij  W.  Steele 
for  appellee. 

Biiaooey  J.,  delivered  the  opinion  of  the 

court: 

The  appeal  in  this  case  is  from  an  order 
of  the  circuit  court  for  Carroll  county  refus- 
ing a  mandamus  and  dismissine  the  peti- 
tioner's application  therefor.  A  i)rief  state- 
ment of  the  facts  will  be  necessary  for  a 
clear  understanding  of  the  case. 

The  act  of  1894,  chap.  6,  regulates  the 
sale  of  liquor  in  Carroll  county.  By  $  4  of 
that  act  it  is  provided  that  any  person  de- 
siring to  obtain  a  license  to  sell  liquor  shall 
file  an  application  in  writing  wth  the  clerk 
of  the  circuit  court  for  that  county,  in  which 
he  shall  state  his  name,  place,  where  the  busi- 
ness is  to  be  carried  on,  the  kind  of  license 
desired,  etc. 

Section  5  of  the  act  enacts  "that  there 
shall  be  annexed  to  said  application  a  certifi- 
cate signed  by  at  least  nine  reputable  free- 
holders, bona  fide  residents  of  the  neighbor- 
hood in  which  the  applicant  proposes  to  con- 
duct the  business  under  the  license  applied 
for,  in  which  each  of  the  persons  certifying 
shall  state  his  residence  or  place  of  business; 
that  he  is  over  twenty-five  years  of  age ;  how 
long  he  has  known  the  applicant;  that  he 
believes  the  statements  maude  in  the  applica- 
tion to  be  true;  that  from  his  knowledge  of 
the  applicant  or  applicants  and  his  acquain- 
tflnoe  with  him  or  them,  he  believes  the  ap- 
plicant to  be  a  proper  person  or  the  appu- 
cants  to  be  proper  persons  to  have  the  privi- 
lege of  selling  spirituous  or  fermented 
liquors,  and  he  accordingly  recommends  the 
issuance  of  the  license  applied  for." 

Section  6  of  the  act  provides:  "That  up- 
on the  filing  of  such  application  and  certifi- 
cate, the  applicant  shall  pay  to  the  clerk 
with  whom  the  same  are  filed,  the  sum  of 
$2,  to  be  applied  to  paying  the  expense  of  ad- 
vertising, as  hereinafter  provided  for,  and 
thereupon  said  clerk  shall  insert  in  two  suc- 
cessive issues  in  some  weekly  newspaper  pub- 
lished in  said  county,  prior  to  the  15th  dav 
of  the  month  preceding  the  month  for  which 
the  license  is  to  begin,  a  notice  that  such  ap- 
plication has  been  filed,  specifying  the  kind 
of  license  applied  for,  and  the  place  where 
the  business  is  to  be  conducted,  and  statins; 
that  unless  cause  be  shown  to  the  contrary 
in  writing,  on  or  before  the  aforesaid  15th 
day  of  the  month  preceding  the  month  with 
which  the  license  is  to  begin,  the  license  a^ 
plied  for  will  be  issued,  provided  the  appli- 
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cant  complies  with  the  requirements  of  this 
Ulw  requiBite  thereto,  as  hereinafter  pro- 
vided." 

Section  7  further  provides  "that  if  any 
person  shall  file  with  said  clerk,  in  writing, 
within  the  time  specified  any  reason  why  the 
license  applied  for  should  not  be  granted, 
such  clerk  shall  forthwith  present  the  appli- 
cation and  certificate  and  the  objection  to  a 
judge  of  the  circuit  court  for  said  county, 
and  such  judge  shall  proceed  to  hear  and  de- 
termine the  question  as  to  whether  the  li- 
cense applied  for  shall  be  issued  or  not,  after 
giving  such  notice  to  the  applicant  and  ob- 
jector as  such  judge  shall  deem  reasonable, 
and  shall  award  the  cost  of  such  hearing  as 
such  judge  shall  deem  equitable  and  just." 

On  the  25th  of  October,  1898,  the  appel- 
lant, Walter  McCrea,  filed  an  application 
under  this  law,  in  proper  form,  for  a  license 
to  sell  liquor  in  Gamber,  Carroll  county,  with 
a  certificate  signed  by  eleven  persons  who  al- 
leged themselves  to  be  reputable  freeholders, 
of  whom  six  stated  that  tney  resided  in  Gam- 
ber and  five  stated  that  they  resided  a  mile 
or  more  therefrom. 

Shortly  afterwards  an  objection  was  filed 
to  the  issue  of  the  license,  which  was  signed 
by  forty-nine  persons  who  alleged  themselves 
to  be  residents  of  and  adjacent  to  the  village 
of  Gamber. 

The  objection  stated  two  reasons  why  the 
license  should  not  be  issued:  First,  because 
the  certificate  to  the  application  is  nut  signed 
by  nine  reputable  freenolders,  bona  fide  resi- 
dents of  the  neighborhood  in  which  the  np- 
Sellant  proposes  to  conduct  the  busine^is  nn- 
er  the  license  applied  for.  Secondly,  be- 
cause the  application  is  not  certified  to  by 
persons  who  appear  to  be  sufiiciently  ac- 
quainted with  him  to  know  his  character  as 
a  fit  person  to  sell  spirituous  and  fermented 
liquors. 

This  application  and  the  objection  were 
presentea  by  the  clerk  of  the  circuit  court 
to  Hon.  Charles  B.  Roberts,  chief  judge  of 
the  circuit  court  for  Carroll  county,  who  set 
the  case  for  hearing  before  him.  At  the 
hearing,  the  appellant  and  the  objectors 
were  represented  by  counsel  and  witnesses 
were  examined.  An  order  was  subsequently 
passed  dismissing  the  application.  The  ap- 
pellant, thereupon  filed  in  the  circuit  court 
for  Carroll  county  a  petition  alleging  in  sub- 
stance that  he  had  complied  with  all  the  re- 
quirements of  the  law,  and  had  proved  the 
fact  of  such  compliance  at  the  hearing  of  the 
objection  to  his  application,  and  that  he  was 
entitled  to  have  a  license  issued  to  him.  The 
prayer  of  the  petition  was  "that  a  writ  of 
mandamus  might  be  issued  directed  to 
Judge  Roberts,  a  judge  of  the  circuit  court 
for  Carroll  county,  commanding  him  to  pass 
an  order  rescinding  and  annulling  the  order 
passed  by  him  on  the  8th  day  of  October, 
1898,  dismissing  the  application  for  a  license 
to  sell  spirituous  and  fermented  liquors,  and 
authorizing  and  directing  that  the  applica- 
tion of  McCrea  ..."  be  granted  oy  the 
clerk  of  the  circuit  court.  And  it  is  from 
an  order  overruling  a  demurrer  to  defend- 
ant's answer  and  dismissing  the  petition 
that  this  appeal  has  been  taken. 
44  L.  R.  A. 


It  is  the  settled  law  of  this  oourt  that  one 
judge  of  a  circuit  has  no  jurisdiction  to  is- 
sue a  writ  of  mandamus  against  the  other 
judges  of  the  circuit  to  compel  him  or  them 
to  do  an  act  which  the  others  are  authorized 
to  do  themselves.  Ooldahorough  v.  Lloyd, 
86  Md.  376. 

But  it  is  urged  by  the  petitioner  that  since 
he  proved  at  the  hearing  that  he  had  com- 
plied with  the  statute  and  did  possess  the 
requisite  qualifications,  there  was  no  legal 
ground  upon  which  a  license  could  have  been 
refused,  and  that  the  order  dismissing  his 
application  was  consequently  not  passed  in 
the  exercise  of  a  discretion,  and  can  be  re- 
viewed under  those  proceedings. 

It  is  quite  true  that  in  cases  where  a  tri- 
bunal refuses  to  exercise  the  judgment  and 
discretion  imposed  by  a  statute,  or  arbitrar- 
ily exceeds  its  jurisdiction,  a  mandamus  will 
lie.     Miles  v.  Stevenson,  80  Md.  358. 

This  case  does  not,  however,  fall  within 
the  rule  applicable  to  those  cases.  The  an- 
swer of  the  respondent  states  "that  he  fully 
discharged  his  duty  and  exercised  the  judg- 
ment and  discretion  required  to  be  exercis^ 
by  him  by  the  act,  and  after  a  full  hearing, 
a  careful  consideration  of  the  law  and  evi- 
dence, he  dismissed  the  petition."  And  the 
demurrer  to  the  answer  admits  these  facts. 

In  the  recent  case  of  Wailes  v.  Smith,  76 
Md.  469,  this  court  said:  "Where  the  duty 
is  such  as  necessarily  requires  the  examina- 
tion of  evidence  and  the  decision  of  ques- 
tions of  law  and  fact,  such  a  duty  is  not 
ministerial,  and  not  being  ministerial,  the 
decision  of  a  public  officer  to  whom  the  dis- 
charge of  such  duty  has  been  confided  can- 
not be  reviewed  or  reversed  in  a  mandamus 
proceeding. 

In  Re  Burtis,  103  U.  S.  238,  26  L.  ed.  392, 
the  Supreme  Court  thus  states  the  rule:  "A 
writ  of  mandamus  may  be  used  to  compel  an 
inferior  tribunal  to  act  on  a  matter  within  its 
jurisdiction  but  not  to  control  its  discretion 
while  acting  .  .  .  nor  to  reverse  its  deci- 
sion when  made."  Both  these  rules  are  ele- 
mentary and  are  fatal  to  this  application.  The 
district  judge  took  jurisdiction  of  the  mat- 
ter, as  it  was  his  duty  to  do,  heard  the  par- 
ties and  decided  adversely  to  the  daim  of 
the  petitioner.  In  this  he  may  have  done 
wrong,  and  the  reasons  he  has  assigned  may 
not  be  such  as  will  bear  the  test  of  judicial 
criticism;  but  we  cannot,  by  mandamus, 
compel  him  to  undo  what  he  has  thus  done 
in  the  exercise  of  his  legitimate  jurisdic- 
tion." 

We  ome,  then,  to  the  main  contention  in 
the  case,  and  that  is,  the  validity  of  the  act 
of  1894,  chap.  6. 

It  is  ur^ed  by  the  appellant  that  this  act 
is  unconstitutional  because  the  issuing  of 
licenses  to  sell  liquor  is  a  purely  executive 
or  administrative  function  and  to  impose 
this  duty  upon  a  judse  is  to  require  him  to 
perform  a  nonjudicial  duty,  contrary  to  the 
constitutional  provision  that  requires  that 
the  legislative,  executive,  and  ludicial  pow- 
ers shall  be  kept  separate  and  distinct. 

In  the  Constitution  of  1776,  the  Bill  of 
Rights,  S  6,  declared  that  the  legislative, 
executive,  and  judicial  powers  of  the  govern- 
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ment  ought  to  be  iorerer  separate  and  dis- 
tinct from  each  other.  Article  8  of  our  pres- 
ent Bill  of  Rights  adds  to  this  that  "no  per- 
son exercising  the  functions  of  one  of  said 
departments  shall  assume  or  discharge  the 
duties  of  any  other/'  and  article  33,  further 
provides,  that  "no  judse  shall  hold  any 
other  office,  civil  or  military  or  politiciu 
trust  or  employment  of  any  kind  whatsoever 
under  the  Constitution  or  laws  of  this  state 
or  the  United  States  or  any  of  them." 

These  provisions  relating  to  the  division 
of  governmental  powers  were  considered  by 
this  court  in  some  of  the  earliest  cases,  and 
we  will  repeat  here  what  was  then  said.  In 
Crane  v.  Meginnia,  1  Gill  &  J.  476,  19  Am. 
Dec.  237,  it  is  said:  "This  political  maxim 
made  its  appearance  in  some  form  in  all  the 
state  Constitutions  formed  about  the  time  of 
the  War  of  the  Revolution.  ...  In 
whatever  terms  they  have  adopted  it,  in 
none  of  these  ConsUtutions  are  the  several 
dejpartments  kept  wholly  separate  and  un- 
mixed. In  some  of  them,  as  in  the  Consti- 
tution of  this  state,  the  executive  is  appoint- 
ed by  the  legislature,  and  the  iudiciary  by 
the  executive;  and  in  others,  the  power  of 
the  several  departments  are  still  more  blend- 
ed and  mingled  together. 

In  State  v.  Chase,  5  Harr.  &  J.  208,  it  was 
further  said:  "New  judicial  duties  may 
often  be  unnecessarily  imposed  and  services 
not  of  a  judicial  nature  may  sometimes  be 
required.  In  the  latter  case  a  judge  is  under 
no  legal  obligation  to  perform  them." 

But  in  Wright  v.  WHght,  2  Md.  452,  56 
Am.  Dec.  723,  the  court  uses  this  language: 
"The  evident  purpose  of  the  declaration  last 
quoted,  is  to  parcel  out  and  separate  the 
powers  of  the  government,  and  to  confide 
particular  classes  of  them  to  particular 
branches  of  the  supreme  authority.  That 
is  to  say,  such  of  them  as  are  judicial  in  their 
character  to  the  judiciary ;  such  as  are  legis- 
lative to  the  legislature,  and  such  as  are  ex- 
ecutive in  their  nature  to  the  executive." 

In  the  case  now  before  us,  we  think  it  is 
clear  that  the  duty  imposed  upon  the  judge 
of  the  circuit  court  by  §  7  of  the  act  of 
1894,  is  judicial  or  "judicial  in  its  nature 
and  character,"  and  that  the  objection  urged 
against  the  act  upon  this  constitutional 
ground  is  without  force.  The  statute  pre- 
scribes that  a  license  to  sell  liquor  shall  be 
issued  only  upon  certain  conditions.  When 
an  objection  is  filed  to  an  application,  the 
clerk  IS  required  to  submit  the  whole  matter 
to  a  judge  of  the  court.  It  then  becomes 
necessary  for  him  to  determine  whether  the 
prescribed  conditions  have  been  fulfilled  or 
not.  This  (question  may  be  one  of  fact  or  of 
law,  or  a  mixed  question  of  fact  and  of  law. 
In  deciding  it  the  judge  hears  the  evidence 
and  is  bound  to  make  his  decision  according 
to  the  law  and  the  evidence.  The  statute  re- 
auires  that  the  applicant  for  a  license  shall 
nle  a  "certificate  signed  by  at  least  nine  rep- 
utable freeholders,  bona  fide  residents  of 
the  neighborhood  in  which  the  applicant 
proposes  to  conduct  the  business."  One  of 
the  objections  filed  to  the  applicant's  appli- 
cation denied  that  the  certificate  thereto  an- 
nexed was  signed  by  persons  possessing  the' 
44  L.  R.  A. 


qualifications.  It  was  then  naoessary  to  de- 
termine whether  the  signers  of  the  certificate 
were  freeholders  or  not;  whether  they  were 
reputable  or  otherwise;  whether  they  were 
residents  of  the  neighborhood  or  what  was 
to  be  considered  the  neighborhood.  It  is 
manifest  that  these  are  ouestions  of  fact  and 
law  upon  which  the  juage  was  required  to 
exercise  his  judgment  after  hearing  the  evi- 
dence. In  Devin  v.  Belt,  70  Md.  352,  where 
the  law  there  under  consideration  provided 
for  the  issue  of  a  liquor  license  by  a  clerk  of 
court  upon  the  applicant's  being  recommend- 
ed by  five  respectable  freeholders,  it  was 
held  that  it  was  within  the  exclusive  discre- 
tion of  the  clerk  to  determine  whether  the 
parties  making  the  recommendation  were  re- 
spectable or  not. 

It  must  have  been  by  hearing  the  testimony 
of  witnesses  as  to  whether  the  facts  which  are 
made  by  statute  a  prerequisite  to  the  issue 
of  the  license  existed  or  not,  and  thai  by  the 
construction  of  the  statute  and  its  applica- 
tion to  the  facts  of  the  case,  that  the  judge 
reached  the  decision  that  the  appellant  was 
not  entitled  to  a  license. 

Such  a  proceeding  is  within  the  rule  of 
judicial  power,  as  laid  down  b^  Judge  Cool- 
er, in  his  work  on  Constitutional  Liimita- 
tions,  p.  109,  where  it  is  said  that  to  adjudi- 
cate upon  and  protect  the  rights  and  inter- 
ests of  individual  citizens,  and  to  that  end 
to  construe  and  apply  the  laws,  is  the  pecu- 
liar province  of  the  judicial  department. 
Ex  parte  Thompson,  52  Ala.  100;  Hopson's 
Appeal,  65  Conn.  146. 

And  in  Fong  Yine  Ting  v.  United  States, 
149  U.  S.  728,  37  L.  ed.  918,  which  related 
to  the  act  of  Congress  providing  for  the  de- 
portation of  persons  of  Chinese  descent  un- 
lawfully within  this  country,  where  the  act 
provided  tha4;  a  Chinaman  might  be  taken 
by  a  collector  or  marshal  before  a  United 
States  judge  for  the  purpose  of  determining 
whether  he  was  entitled  to  remain  in  this 
country,  the  court  said:  "When  in  the  form 
prescribed  by  law,  the  executive  officer  actr 
mg  in  behalf  of  the  United  States  brings  the 
Chinese  laborer  before  the  judge  in  order 
that  he  may  be  heard  or  the  facts  upon 
which  depend  his  right  to  remain  in  this 
country  be  decided,  a  case  is  duly  submitted 
to  the  judicial  power;  for  here  are  all  the 
elements  of  a  civil  case — a  complainant^  de- 
fendant, and  a  judge— ootor,  reus,  et  judex. 
3  Bl.  Com.  p.  25;  Oshom  v.  Bank  of  United 
States,  9  Wheat,  738,  6  L.  ed.  204.  No 
formal  complaint  or  pleadings  are  required, 
and  the  want  of  them  does  not  aif  ect  tne  au- 
thority of  the  judge  or  the  validity  of  the 
statute." 

But  it  will  be  observed  that  under  the  act 
of  1894  the  license  is  not  issued  by  the  jud^e, 
but  when  an  objection  is  made  to  the  appli- 
cation the  duty  of  the  judge  is  merelv  to  de- 
termine upon  a  case  at  issue  whetner  the 
clerk  shall  issue  the  license  or  not,  accord- 
ing as  the  applicant  is  or  is  not  found  by 
him  to  be  qualified  under  the  law. 

In  this  respect,  the  case  at  bar  is  clearly 
distinguishable  from  those  cited  in  argument 
by  the  learned  counsel  for  the  appellant. 

The  case  of  United  States  ▼.  Ferreira,  IS 
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How.  62,  14  L.  ed.  47,  relied  upon  by  the  ap- 
pellant, 18  unlike  this.  There  an  act  of  Con- 
greea  authorizing  judges  to  determine  wheth- 
er certain  parties  were  entitled  to  be  placed 
upon  the  pension  lists  was  held  to  be  uncon- 
stitutional, because  the  findings  of  the 
judges  were  subject  to  revision  by  the  Sec- 
retary of  War,  and  since  the  findings  of  the 
i'udffes  were  not  final  and  conclusive,  it  was 
leld  that  the  act  did  not  confer  judicial 
power.  This  case  is  fully  reviewed  by  the 
Supreme  Court  in  Interstate  Commerce 
CommUsion  ▼.  Brimson,  154  U.  S.  481,  38  L. 


ed.  1068,  4  Inters.  Com.  Rep.  646.  Nor  do 
we  find  the  Intoxicating  Liquor  Caaea,  26 
Kan.  752,  37  Am.  Rep.  284,  cited  by  the  ap- 
pellant, at  all  in  conflict  with  the  conclusion 
reached  by  us  in  this  case. 

It,  therefore,  follows,  for  the  reasons 
given,  that  the  act  of  1894,  chap.  6,  is  valid 
and  constitutional;  thai  the  order  of  Judge 
Roberts  was  passed  in  the  performance  of 
a  judicial  function  and  in  the  exercise  of  a 
sound  judicial  discretion.  No  writ  of  man- 
damus lies  to  control  that  discretion.  Order 
affirmed  with  ooste. 


ILLINOIS  SUPREME  COXmX. 


Samantha  E.  MORRIS  et  oZ.,  Appta,, 

V. 

Isham  K  CAUDLE  et  al. 

(178  111.  9.) 

1.  A  deed  to  a  son  of  the  flrrAntor  and 

*1iiB  own  brothers  and  sisters"  gives  no  inter- 
est to  a  child  bom  a  abort  time  after  the 
execution  of  the  deed. 

2.  A  deed  executed  before  tbe  birtli  of 
a  child,  bat  not  delivered  until  after  the 
birth  and  also  the  death  of  the  child,  conveys 
no  Interest  either  to  the  child  or  those  claim- 
ing under  the  child,  althoagh  the  child  would 
have  been  a  grantee  if  in  esse  when  the  in- 
stmment  tools  effect. 

(February  17,  1899.) 


APPEAL  by  plaintiffs  from  a  decree  of 
the  Circuit  Court  for  Wayne  County  in 
favor  of  defendants  in  a  suit  for  the  parti- 
tion of  certain  real  estate.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Edivin  Beeoher  and  Oreich* 
ton  ft  Thomaa,  for  appellants: 

The  intention  of  the  grantors  of  the  deed 
in  question  was  to  convey  the  premises 
therein  to  Isham  E.  Caudle  and  Amy  E.,  the 
child  soon  expected  to  be  bom  when  the  deed 
was  executed  and  delivered.  Deeds  should 
be  construed  according  to  the  intention  of 
the  parties  if  that  can  be  ascertained. 

Butterfield  v.  Smith,  11  111.  485;  Hadden 
V.  Shoutz,  15  111.  581;  Batama  Mfg.  Co.  v. 
h'jsvoton  Wagon  Co.  91  111.  230;  Lehndorf  ▼. 


NoTS  — Infant  en  ventre  $a  m^e  as  grantee  in 

deed. 
I.  Ordinary  conveyances. 
II.  Conveyances  of  uses,  trusts,  remainders,  etc, 

I.  Ordinary  conveyances. 

With  reference  to  ordinary  conveyances 
designed  to  convey  title  directly  and  immediate- 
ly to  the  grantee,  the  old  common-law  mle  upon 
which  the  principal  case  Is  based,  that  to  vali- 
date a  deed  there  must  be  a  grantee  in  being 
to  take  title,  seems  to  have  been  generally,  if 
not  universally,  adopted. 

Thus,  while  the  idea  that  a  child  coucelved, 
but  not  y^t  bom,  may  acquire  property,  may  be 
consistent  with  the  refinements  of  the  clyll  law 
or  with  the  doctrine  of  uses  and  of  executory  be- 
quests and  executory  devises,  which  Is  borrowed 
from  the  civil  law.  It  Is  wholly  at  variance  with 
the  plain,  direct,  and  tangible  maxims  of  the 
common  law  from  which  the  power  of  convey- 
ance by  deed  is  derived,  under  which  property 
must  at  all  times  have  an  owner,  and  one  per- 
son cannot  part  with  the  ownership  unless  there 
be  another  person  to  take  ft  from  him,  and  the 
gift  must  be  accompanied  by  actual  dellyery ; 
and  a  deed  of  gift,  therefore,  to  an  unborn  child 
who  has  been  conceived  but  about  six  days  be- 
fore, conveys  nothing.  Dupree  v.  Dupree,  45 
N.  C  (Busbee,  Eq.)  164,  59  Am.  Dec.  690. 

And  a  child  en  ventre  sa  mdre  at  the  date  of 
a  deed  given,  in  consideration  of  love  and  affec- 
tion, to  grand-children.  Is  not,  in  contemplation 
of  law,  in  esse  and  capable  of  acquiring  a  right 
of  property  thereunder.     Ihid. 

By  the  strict  rule  of  law.  If  A  was  tenant  for 
life  the  remainder  to  his  eldest  son  In  tall,  and 
A  died  without  issue  born,  but  leaving  his  wife 
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big  with  child  and  after  his  death  a  son  was 
bom,  this  son  could  not  take  by  virtue  of  the 
remainder  for  the  particular  estate  determined 
before  there  was  any  person  in  esse  In  which 
the  remainder  would  vest.  To  remedy  this, 
the  statute  of  10  &  11  Wm.  III.  allows  the  re- 
mainders to  vest  In  children  while  yet  In  their 
mother's  womb :  but  the  statute  Is  confined  to 
remainders,  and  there  Is  no  statute  which  en- 
ables children  while  yet  In  their  mother's  womb 
to  take  directly  by  a  deed  of  gift  by  common 
law.     Ibid.,  quoting  2  Bl.  Com.  p.  169. 

And  a  deed  of  gift  to  living  children  by  name, 
providing  that  afterborn  children  shall  be  al- 
lowed to  share  equally  in  the  property  Intended 
to  be  granted.  Is  more  in  the  nature  of  a  com- 
mand to  the  children  named,  than  an  attempt 
to  convey,  and  though  It  might  in  equity  make 
a  trust  In  such  living  children  to  share  with 
the  afterborn  children,  it  would  still  leave  the 
legal  estate  In  the  children  named.  Hall  v. 
Thomas,  3  Strobh.  L.  101. 

And  a  deed  given  In  consideration  of  natural 
love  and  affection  to  the  children  of  the  donor 
by  name  then  living,  and  having  a  provision 
that  any  unborn  children  should  share  equally 
with  the  children  then  living,  and  reciting  that 
the  donor  had  put  the  said  children  In  full  and 
complete  possession  of  the  subject  of  the  gift, 
vests  the  whole  legal  estate  In  the  children  then 
living  to  the  exclusion  of  those  born  afterward. 
Ihid. 

So,  a  conveyance  cannot  be  made  at  common 
law  which  will  vest  the  title  to  a  slave  in  per- 
sons then  unborn,  and  If  N.  C.  Code  1823, 
chap.  411,  with  reference  to  conveyances,  could 
help  such  a  deed,  It  could  not  be  permitted  to 
do  so,  where  the  deed  was  made  before  the  en- 
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Cope,  122  m.  317;  BradUh  Y.  Yoeum,  180 
111.  386. 

At  the  time  of  the  execution  and  delivery 
of  the  deed  in  question,  one  of  the  grantees 
therein,  Amy,  was  a  child  in  ventre  ea  tn^e; 
but  sh«  was  born  a  month  and  el«yen  days 
afterward  and  lived  two  months.  She  was 
in  being  for  all  beneficial  purposes  to  her- 
self, and  could  take  by  descent,  devise  and 
gift. 

1  Beck,  Med.  Jur.  12tb  ed.  423 ;  1  Bouvier. 
Insrt  73;  2  Bouvier,  Inst.  553. 

She  was  in  esse  from  the  time  of  her  ocm- 
ception. 

10  Am.  &  Eng.  Ene.  Law,  p.  624,  and  notes. 

She  could  have  had  a  guardian  appointed 
for  her,  and  oould  have  been  appointed  an 
executor  at  common  law. 

1  Bouvier,  Inst.  73;  10  Am.  &  Eng.  Enc 
Law,  p.  628,  note. 

She  could  have  been  a  cestui  que  trust  by 
deed. 

Dean  ▼.  Long,  122  111.  459. 

She  could  have  taken  by  deed  as  one  of  a 
class  to  which  a  remainder  was  limited. 


20  Am.  &  Eng.  Ene.  Law,  pp.  854,  855,  and 
notes  1  and  2. 

She  was  sufficiently  described  in  the  deed. 

Faloon  ▼.  Bimshauser,  130  111.  649. 

A  deed  is  presumed  to  have  been  delivered 
on  the  day  it  bears  date. 

Masterson  v.  Cheek,  23  111.  72;  Price  v. 
ffudsoii^,  125  111.  284;  Hayes  v.  Boylan,  141 
111.  400;  Qrand  Tower  Min.  Mfg.  Transp. 
Co.  V.  Cady,  96  111.  430;  5  Am.  &  Eng.  Enc. 
Law,  pp.  445,  446,  note  2;  Blake  v.  Fash, 
44  111.  302. 

The  conveyance  of  a  fee  reserving  a  life  es- 
tate in  the  grantor  is  a  vested  remainder. 

20  Am.  &  Eng.  Enc.  Law,  p.  833,  note  5; 
Fowler  ▼.  Black,  136  Dl.  363,  11  L.  R.  A. 
670. 

Messrs.  Oreisliioii,  Kramer,  ft  Kram- 
er and  W.  T.  Bonham,  for  appellees: 

In  order  that  any  acts  may  constitute  a 
good  delivery,  the  grantor  must  part  with 
his  entire  control  of  the  deed. 

5  Am.  &  Eng.  Knc.  Law,  p.  448;  Hayes  v. 
Boylan,  141  111.  400. 


actment  of  the  statute.     Newsom  v.  Thomiwon, 
24  N.  C.   (2  Ired.  L.)  277. 

And  In  Lillard  v.  Ruckers,  9  Yerg.  64,  It  was 
held  that  a  conveyance  by  deed  of  a  slave  to  a 
person  or  persons  not  in  esse  at  th#  time  of  such 
conveyance,  aa,  for  example,  the  conveyance  to 
such  children  as  either  of  two  persons  may  there- 
after have.  Is  inoperative  and  vests  no  title  in 
such  afterborn  children ;  but  there  Is  nothing  in 
the  case  showing  whether  or  not  any  of  such 
children  had  been  conceived  at  the  time  of  the 
conveyance. 

And  In  Faloon  v.  Slmshauser.  130  111.  649,  It 
was  stated  that  tn  case  of  an  immediate  estate 
In  possession,  the  grantee  must  be  in  esse,  and 
a  deed  of  that  kind  may  be  avoided  by  showing 
that  the  grantee  came  into  being  subsequent  to 
the  delivery  of  the  deed ;  but  In  this  case  it  ap- 
peared that  the  grantee  in  question  was  bom 
about  three  years  afterward. 

But  a  man  may  surrender  copyhold  land  Im- 
mediately to  the  use  of  an  infant  en  ventre  sa 
m^e,  for  a  surrender  Is  a  thing  executory,  and 
nothing  vests  before  admittance :  and  in  such 
case  the  title  of  the  surrender  vests  in  a  third 
person  until  the  infant  Is  born  and  becomes 
capable  of  taking  an  estate.  Dupree  v.  Dnpree, 
45  N.  C.  (Busbee,  Eq.)  164,  59  Am.  Dec.  590, 
quoting  Macphcrson  on  Infants,  25  Law  Lib.  N. 
B.  665. 

And  \t  has  been  held  that  where  a  deed  Is 
made  to  a  third  person,  who  Immediately  conveys 
to  the  wife  of  the  first  grantor  and  hci  child 
or  children  begotten  by  him,  a  child  born  shortly 
after  the  date  of  the  conveyance  bc,.*omc8  at  the 
instant  of  its  birth  a  joint  tenant  with  her 
mother  by  the  force  of  the  deed,  and  may  be  re- 
garded as  a  prospective  copurchaser.  Powell 
V.  Powell,  5  Bush.  619,  96  Am.  Dea  372. 

And  in  Grimes  v.  Or  rand,  2  Helsk.  298,  In 
which  the  subject  of  controversy  was  a  deed  to 
the  heirs  of  a  living  person  to  whom  a  child 
was  bom  about  three  weeks  after  the  deed  wa^ 
made,  it  was  said  that  such  person,  and  per- 
haps the  unborn  child,  were  the  only  persons 
who  oould  Inherit ;  but  the  child  In  question  had 
died  and  this  point  was  not  necessary  to  the 
decision  of  the  case. 

The  common-law  rule  that  to  render  a  deed 
valid  there  must  be  a  grantor  and  grantee,  as 
well  as  a  thing  granted.  Is  only  modified  In 
North  Carolina  in  so  far  as  It  affects  a  child 
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en  ventre  sa  mtre ;  and  where  a  deed  was  made 
to  a  woman  and  her  children,  and  at  the  time 
the  deed  was  executed  she  had  no  living  chil- 
dren, but  a  child  was  bom  within  two  months 
thereafter,  such  child  will  take  under  said  deed 
as  tenant  In  common  with  the  mother,  but  chil- 
dren afterwards  bom  and  not  conceived  at  the 
time  of  the  deed  will  not  take.  Ileath  v. 
Ueath,  114  N.  C.  647. 

II.  Conveyances    of   uses,    trusts,   remainders, 

etc, 

"Although  by  a  grant  or  common-law  convey- 
ance, nothing  could  be  transferred  directly  to 
a  child  In  the  womb,  for  the  reason  that  it 
could  not  be  a  party  to  such  an  instmment,  yet 
In  a  conveyance  to  uses  it  was  otherwise ;  for 
then,  the  legal  estate  vesting  in  the  trustee, 
the  rule  of  the  common  law  was  supposed  to  be 
satisfied,  and  the  use  waa  allowed  to  shift,  so 
as  to  Include  a  child  in  the  womb."  Gay  v. 
Baker.  68  N.  C.  (Jones,  Eq.)  844.  78  Am.  Dec. 
229,  dictum. 

And  a  conveyance  In  trust  for  the  benefit  of 
a  woman  and  her  children  will  vest  the  estate 
in  the  mother  and  the  children  then  bom,  and 
in  one  en  ventre  sa  mire  at  the  time,  as  ten- 
ants in  common,  but  children  born  afterwards 
and  not  conceived  at  that  time  will  not  be  en- 
titled to  come  in.     Ibid.  • 

And  such  a  conveyance  will  not.  In  the  ab- 
sence of  anything  on  the  face  thereof  to  show 
that  intention,  be  deemed  to  have  been  intended 
to  give  to  the  mother  the  use  for  life,  and  the 
remainder  to  her  children  so  aa  to  let  In  after- 
born  children.     Ibid. 

In  the  above  case  It  was  said  that  the  case 
of  Dupree  v.  Dupree,  46  N.  C.  ( Busbee, Eq.)  164. 
69  Am.  Dec  690,  supra^  I.,  is  not  open  to  the 
rule  of  construction  laid  down  in  the  case  at 
bar,  but  will  be  found  upon  examination  to  be 
in  accordance  with  It. 

Bo,  while  in  respect  to  a  grantee  In  a  deed 
It  is  necessary  that  he  be  a  person  tn  being  at 
the  time  of  the  grant  If  he  take  immediately ; 
if  he  take  by  way  of  remainder  it  is  not  neces- 
sary that  he  should  be  in  being ;  but  It  Is  neces- 
sary that  he  come  Into  being  during  the  con- 
tinuance of  the  particular  estate  or  at  the  In- 
stant of  its  termination.  Dnpree  v.  Dupree,  46 
N.  C.  (Busbee,  Bq.)  164,  69  Am.  Dec  690. 

And  a  remainder  may  l>e  lawfully  created  nn- 
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When  the  deed  was  executed  Amy  was  vn- 
bom. 

The  grantee  of  a  vested  estate  must  be  in 
esse  at  the  time  of  the  ceation  of  the  estate. 
A  child  en  ventre  sa  m^e  is  not  in  esse  for 
the  purpose  of  taking  by  deed. 

10  Am.  &  Eng.  Ene.  Law,  p.  625,  note  1. 

Equity  follows  the  law,  and  appellants 
cannot  acquire  new  legal  rights  under  this 
deed  by  resorting  to  a  court  of  equity. 

MarselUs  ▼.  Thalhimer,  2  Paige,  35,  21 
Am.  Dec.  66. 

Craisy  J.,  delivered  the  opinion  of  the 
court: 

This  was  a  bill  for  partition,  brought  by 
the  appellants  in  the  circuit  court  of  Wayne 
county*  wherein  they  praved  for  partition  of 
the  lands  deacribed  in  the  bill,  as  heirs  at 
law  of  Samuel  Oaudle,  deceased.  Amy  E. 
Caudle  put  in  an  answer  to  the  bill,  in  which 
she  denied  that  Samuel  Caudle  was  the  own- 
er and  seised  of  the  lands  named  in  the  bill 
at  the  time  of  his  death,  and  alleged  ''that 
on  November  26,  1884,  said  Samuel  Caudle 
and  this  defendant,  who  was  at  that  time  his 
wife,  by  warranty  deed  of  that  date  conveyed 
the  lands  above  described  to  the  defendants, 
Isham  E.  Caudle  and  Bertha  M.  Caudle, 
.     .     .    reserving  unto  themselves  their  life 


estates  therein,  which  said  deed  was  on  said 
date  duly  acknowledged,  and  afterwards,  on 
the  22d  day  of  July,  1885,  filed  for  record  in 
the  recorder's  office  of  the  said  county  of 
VVavne,  .  .  .  and  that  by  reason  of  the 
said  convevance  the  entire  estate,  title,  and 
interest  which  the  said  Samuel  Caudle  had, 
prior  to  the  date  of  ihe  said  conveyance  in 
the  said  lands,  passed  into  this  defendant 
and  the  said  Isham  E.  Caudle  and  Bertha  M. 
Caudle."  The  answer  further  denied  that 
the  complainants  in  said  bill,  and  the  de- 
fendants therein,  except  this  defendant  and 
the  said  Isham  E.  Caudle  and  Bertha  M. 
Caudle,  were  seised  in  fee,  as  tenants  in 
common  by  descent  from  said  Samuel  Cau- 
dle, of  the  said  premises,  or  had  any  interest 
therein,  and  alleeed  that  the  same  belonged 
solely  to  Isham  E.  Caudle  and  Bertha  M. 
Caudle,  subject  to  the  life  estate  of  Amy 
E.  Caudle.  The  answer  of  Isham  E.  Caudle 
and  Bertha  M.  Caudle  set  up  the  same  de- 
fense as  that  of  defendant  Amy  E.  Caudle. 
Upon  the  coming  in  of  the  answer  the  appel- 
lants filed  an  amended  bill,  in  which  they  al- 
leged that  the  deed  claimed  to  have  b^n 
made  by  the  said  Samuel  Caudle  on  Novem- 
ber 26,  1884,  conveying  said  described  lands 
to  Isham  E.  Caudle  and  Bertha  M.  Caudle, 
was  never  delivered  to  the  grantees  therein ; 


der  the  Michigan  statutes.  In  favor  of  an  onbom 
child,  and  an  assignment  to  a  man  for  the  sole 
purpose  of  conveying  the  same  to  his  wife,  re- 
mainder to  his  heirs,  Is  sufficient  to  vest  the 
title  in  a  child  born  to  him  by  said  wife  a  few 
months  after  the  deed  was  made.  See  v.  Derr, 
57  Mich.  869. 

So,  In  Graham  v.  Honghtalln,  80  N.  J.  L. 
552,  It  was  held  that  a  deed  to  a  husband  and 
wife,  for  and  during  the  term  of  their  natural 
life,  or  the  life  of  the  survivor  of  them,  and  aft- 
er their  decease  to  the  children  of  such  man  by 
said  wife,  and  their  heirs  and  assigns,  forever, 
vests  the  remainder  In  the  children  then  born, 
subject  to  being  opened  at  the  birth  of  each  suc- 
ceeding child  so  as  to  let  them  Id  equally  as 
they  are  bom ;  but  there  was  nothing  in  the 
case  to  show  whether  any  of  the  children  un- 
born at  the  time  of  the  deed  had  been  conceived. 

And  In  Palmer  v.  Cracroft,  2  Tern.  578,  in 
wblch  lands  were  given  by  marriage  settlement 
to  the  sons  In  tail  male,  remainder  to  the  hus- 
band in  fee,  provided  that  if  the  husband  or 
wife,  or  either  of  them  died  without  Issue  male 
living  at  the  time  of  his  or  her  death,  leaving 
only  one  daughter  unmarried,  the  estate  was  to 
be  accumulated  for  the  benefit  of  such  daughter, 
or  if  there  were  more  daughters  than  one  at  the 
time  of  the  death  of  the  husband  or  wife,  un- 
married, and  there  was  no  male  issue  then  to 
such  daughters,  and  at  the  time  of  the  death  of 
the  husband  there  were  daughters  and  a  son 
en  ventre  sa  m^e,  it  was  held  that  under  the 
statute  10  &  11  Wm.  III.,  chap.  16,  the  post- 
humous son  would  take,  though  no  provision 
was  expressly  made  for  a  son. 

So,  a  power  to  charge  lands  by  wUi  or  deed 
for  portions  for  children  living  at  the  time  of 
their  father's  death  includes  within  it  a  child 
en  ventre  sa  m^e,  Beale  v.  Beale,  1  P.  Wms. 
244. 

And  where  the  donee  of  a  power  to  found  a 
fund  in  favor  of  her  own  issue  to  be  bom  before 
the  appointment  executes  it  by  a  deed,  which, 
after  reciting  the  power  and  her  desire  to  exer- 
cise It  and  the  state  of  her  family,  appoints  the 
fond  to  her  daughter  for  life,  and  after  the 
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daughter's  death  to  the  daughter's  children  in 
equal  shares  on  their  respectively  attaining  the 
age  of  twenty-one  years,  but  if  any  such  chil- 
dren should  die  under  twenty-one  leaving  Issue, 
the  share  of  the  one  so  dead  should  go  to  such 
issue  and  vest  at  twenty-one,  and  at  the  date  of 
the  deed  the  daughter  had  three  children,  in- 
cluding one  en  ventre  sa  mire^  and  had  three 
born  afterwards,  those  existing  at  the  date  of 
the  deed  of  appointment,  including  the  unborn 
one,  were  the  only  objects  of  the  power.  Re 
Franoombe,  L.  R.  9  Ch.  Dlv.  652,  47  L.  J.  Ch. 
N.  S.  828. 

And  the  intention  of  a  donee  to  exercise 
a  power  to  appoint  a  fund  for  her  own  Issue  to 
make  it  Include  unborn  children,  as  well  as 
those  In  existence,  does  not  render  the  appoint- 
ment void  in  toto,  but  the  share  of  each  of  the 
children  will  be  determined  by  the  total  number 
of  objects  which  may  be  Included.     Ibid. 

So,  provision  made  by  a  deed  of  fine  out  of 
the  estate  of  a  wife  after  marriage  for  daugh- 
ters to  be  bom  Includes  daughters  then  begot- 
ten and  not  yet  bom.  Hewet  v.  Ireland,  X  P. 
Wms.  426,  Glib.  Eq.  Rep.  145. 

Where  a  deed  of  gift  to  living  children  by 
name  Is  given  declaring  that  afterborn  children 
shall  be  allowed  to  share  equally  in  the  property 
Intended  to  be  granted,  if  a  conveyance  of  lands, 
the  most  that  could  be  made  of  it  between  the 
parties  would  be  that  at  law  the  legal  estate  was 
in  the  grantees  named,  but  in  equity  they  might 
be  regarded  as  trustees  of  a  springing  or  shift- 
ing use,  first,  for  themselves,  and  second,  for 
themselves  and  the  afteri)om  children  as  they  re- 
spectively came  Into  being ;  but  in  equity  the  re- 
sult might  be  the  same  with  reference  to  person- 
alty, but  such  a  trust  could  never  be  set  up 
against  a  third  person  without  notice.  Hall  v. 
Thomas,  8  Strobh.  L.  101. 

A  posthumous  child  is  witiiin  the  provision 
of  marriage  articles  for  such  children  to  a  mar- 
riage as  should  be  living  at  the  death  of  the 
father  or  mother,  and  such  child  will  not  be  ex- 
cluded on  account  of  his  being  bom  after  his 
father's  death.     Miller  v.  Tumer,  1  Yes.  Sr.  85. 
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tli»t  said  Bertha  M.  Caudle  was  not  at  that 
time  in  being,  but  was  bom  on  the  3d  day  of 
January,  1890;  that  the  said  deed  puroort- 
ed  to  be  made  to  ''Isham  E.  Caudle  ana  his 
one  brothers  and  sisters";  that  he,  said  Is- 
hara  E.  Caudle,  at  that  time  had  no  brothers 
and  sisters  other  than  the  defendants  and 
complainants  in  this  bill,  as  Bertha  M.  Cau- 
dle, one  of  the  defendants,  was  not  at  that 
time  bom;  that  the  only  persons. said  term 
"one  brothers  and  sisters^'  could  have  re- 
ferred to  were  the  other  defendants  and  the 
complainants  in  this  bill,  except  the  said 
Bertha  M.  Caudle,  who  was  not  then  bom, 
aiid  was  not  bom  until  January  3,  1890,  aft- 
erwards; that  said  deed  was  never  delivered, 
and  was  never  intended  to  be  delivered,  to 
said  Isham  E.  Caudle,  or  any  other  of  the 
defendants  or  complainants  in  this  bill.  It 
wa^  also  set  up  in  the  amended  bill  that,  at 
the  time  of  the  making  of  said  deed,  the  said 
defendant  Amy  E.  Caudle  was  pregnant,  and 
a  short  time  after  the  making  of  said  deed 
gave  birth  to  a  female  child,  to  wit,  on  or 
about  the  7Ui  day  of  January,  1885 ;  that  the 
said  child  was  born  after  the  making  of  said 
deed,  and  was  named  Amy  E.  Caudle,  but 
said  ohild.  Amy  E.  Caudle,  died  on  or  about 
March  11,  1886.  To  the  amended  bill  Isham 
E.  Caudle  and  Bertha  M.  Caudle  filed  a  plea, 
in  which  they  set  up  that  in  May,  1896, 
Amy  E.  Caudle,  as  guardian,  Hied  a  petition 
with  the  Wayne  county  court  for  leave  to 
sell  said  lands  as  the  properly  of  Isham  E. 
Caudle  and  Bertha  M.  Caudle;  that  there- 
after Samuel  Caudle  filed  his  intervening 
petition  in  said  court,  wherein  he  stated 
that  he  and  his  wife  had  deeded  to  Isham  E. 
Caudle  and  his  brothers  and  sisters  the  land 
mentioned  in  the  petition  of  Amy  E.  Caudle, 
together  with  other  lands,  by  which  state- 
ment he  intended  to  admit,  and  did  admit, 
that  he  signed,  sealed,  acknowledged,  and 
delivered  the  deed  referred  to  in  complain- 
ant's bill;  that  by  the  admissions  above 
pleaded  the  said  Samuel  Caudle  and  his 
heirs,  the  complainants  herein,  were  and  are 
estopped  from  denying  the  execution  and 
delivery  of  the  deed. 

•  From  the  foregoing  statement  of  the  plead- 
ings it  appears  the  appellants  predicate 
their  right  of  recovery  on  the  ground  tliat 
Samuel  Caudle  died  seised  of  the  lands  in 
controversy,  and  that  they  inherited  from 
him,  that  the  deed  executed  November  26, 
1S84,  by  Samuel  Caudle  and  wife  to  "Isham 
E.  Caudle  and  his  one  brothers  and  sisters," 
was  never  delivered,  and  hence  the  lands 
did  not  pass  by  the  pretended  conveyance. 
But  appellants,  from  their  argument  filed 
in  this  court,  seem  to  have  changed  their  po- 
sition, and  they  now  claim  that  the  deed  of 
November  20,  1884,  was  delivered,  and  that 
the  title  to  the  land  passed  under  that  deed 
to  Isham  E.  and  Amy  E.  Caudle,  an  unborn 
child;  that  upon  the  death  of  Amy  E.  Cau- 
dle they  became  possessed  of  an  undivided 
interest  in  the  land  as  her  heirs.  There  is 
no  substantial  dispute  between  the  parties  in 
regard  to  the  facts  connected  with  the  exe- 
cution of  the  deed  in  question,  nor  in  regard 
to  what  was  said  and  done  in  regard  to  the 
delivery  of  the  instrument.  It  appears 
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from  the  record  that  Samuel  Oandle,  the 
grantor  in  the  deed,  was  a  maa  advanced  in 
y^ars,  who  had  raised  a  larse  family  of  chil- 
dren, and  having  lost  hia  wife  he  had  married 
a  young  woman.  As  a  result  of  the  second 
marriage  one  child  had  been  bom,  before  the 
deed  was  made,  another  was  expected  to  be 
bom  within  four  or  fire  weeks,  and  others 
might  reasonably  be  expected  at  regular  pe- 
riods so  long  as  the  health  and  vigor  of  the 
grantor  continued.  Having  raiseaaiid  edu- 
cated his  children  by  his  first  wife,  and  be- 
ing desirous  of  making  some  provision  for 
his  children  of  the  second  marriaffe,  he  called 
upon  a  justice  of  the  peace  with  a  view  of 
making  a  will,  in  which  he  desired  to  de- 
vise the  land  in  question  to  Isham  E.  Cau- 
dle, a  son  of  the  second  marriage,  and  such 
other  children  as  mi^ht  thereafter  be  bom. 
tjpon  consultation  with  the  justice,  the  lat- 
ter told  Caudle  that  a  will  might  be  brc^en. 
He  then  decided  to  make  a  deed,  and  direct^ 
ed  the  squire  to  prepare  a  deed  conveying 
the  land  to  "Isham  E.  Caudle  and  his  own 
brothers  and  sisters."  The  justice  prepared 
the  deed  as  directed,  but  in  writing  the  name 
of  the  grantees  in  the  deed  he  used  the  word 
"one"  instead  of  "own."  After  the  deed 
was  executed  and  acknowedged,  the  grantor, 
Caudle,  took  the  instrument  and  carried  it 
an  ay.  Upon  arriving  at  his  home,  he  gave 
it  to  his  wife,  saying,  "Mother,  here's  your 
deed;  take  care  of  it." 

Under  the  facts  as  shown  by  the  record, 
the  question  presented  is  whether  the  un- 
born child,  Amy  E.  Caudle,  took  title  to  the 
land  under  the  deed  of  November  26,  1884, 
executed  by  Samuel  Caudle  and  his  wife  to 
Isham  E.  Caudle  and  his  own  brothers  and 
sisters.  A  grantee  must  be  in  ease  at  the 
time  the  deed  is  executed:  otherwise  no  title 
will  pass  by  the  deed.  0  Am.  A  'Rug.  Enc 
Ijaw,  2d  ed.  p.  131.  InTiedemanonReal  Prop- 
erty (§  673)  the  author  says:  "The  com- 
mon law  did  not  treat  children  en  ventre  ea 
mhre  as  persons  in  ease  for  the  purpose  of 
holding  or  acquiring  property.  This  capac- 
ity only  attached  upon  their  birth  alive. 
Consequently,  by  the  old  common  law  chil- 
dren torn  after  the  death  of  the  ancestor 
were  precluded  from  participating  with  the 
others  in  the  distribution  of  the  intestate's 
estate.  But  this  harsh  rule  has  now  been 
generally  change-l  by  statute."  There  is  no 
doubt  in  regard  to  a  posthumous  child  be- 
ing entitled  to  inherit  property  by  descent 
under  our  existing  laws,  and  to  also  take  by 
devise,  but  an  unborn  child  has  no  such  ex- 
istence as  will  enable  it  to  take  a  present 
grant  of  lands  by  deed.  Indeed,  in  Faloon 
V.  Simahatiaer,  130  111.  649,  we  held  that  in 
case  of  a  grant  of  an  immediate  estate  in 
possession  the  grantee  must  be  in  ease, 
and  a  deed  of  that  kind  may  be  avoided  by 
showing  the  grantee  came  into  being  subse- 
quently to  the  delivery  of  the  deed.  In 
speaking  in  regard  to  the  necessity  of  the 
existence  of  a  grantee  in  a  deed  of  convey- 
ance, Tiedeman  (S  797)  says:  "For  the 
frant  of  an  immediate  estate  in  poasession 
it  is  neceseevry  that  the  grantee  he  %n  esse, 
and  if  it  be  shown  that  the  grantee  came 
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into  being  after  Ihe  oonveyance  it  will  avoid 
tliedeed.^ 

There  is  another  fatal  objection  to  the 
deed, — ^it  was  never  delivered  to  the  unborn 
grantee  or  to  any  person  for  her.  As  has 
been  seen,  the  deed  was  executed  November 
26,  1884.  The  child  was  born  January  7, 
1S85,  and  died  March  11,  1885.  After  the 
<leed  was  executed,  the  grantor.  Caudle,  took 
it  home  with  him,  and  then  handed  it  to  his 
wife,  and  it  was  kept  in  the  house  where  he 
and  his  wife  resided,  under  his  control,  un- 
til the  last  of  July,  1885,  when  the  wife 
sent  it  to  the  county  seat  to  be  recorded.  If, 
upon  the  execution  of  the  deed,  Caudle  had 
delivered  it  to  his  wife  to  be  by  her  held  for 
the  grantees  therein  named,  we  would  not 
hesitate  to  hold  that  the  instrument  was 
delivered;   but  where  one  of  the  grantors 


merdy  places  the  deed  in  the  hatnds  of  the 
other  grantor  for  safe-keeping,  as  was  the 
case  here,  and  the  instrument  is  kept  in  the 
possession  and  under  the  control  of  the  gran- 
tors, the  deed  cannot  be  held  to  be  deliv- 
ered. Some  time  after  the  death  of  ttie  dhild, 
the  deed  was  placed  on  record,  and  there- 
after, in  May,  1896,  the  grantor  admitted,  as 
shown  by  the  pleadings,  thai  he  had  execut- 
ed and  delivered  the  deed.  This  rendered 
the  deed  valid  as  to  the  grantee  laham  £. 
Caudle,  but  had  no  bearing  as  to  the  rights 
of  the  unborn  child  or  any  person  claiming 
under  her. 

As  the  appellants  failed  to  establish  title 
to  the  premises  in  question,  the  court  prop- 
erly dismissed  Uie  bill^  and  the  deoree  toUl 
he  affirmed. 
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1.  A  deposit  of  public  moiieyK  by  a 
tremnvrer  of  a  board  of  lire  and  vrater 
eommissioiiers,  under  direction  of  the 
board,  in  a  bank  of  which  he  was  a  partner. 
Is  in  violation  of  Pub.  acts  1875,  p.  158  (1 
How.  Anno.  Stat.  If  424,  427),  prohibiting 
an  officer  to  mingle  public  money  with  that 
of  himself  or  any  other  person,  or  to  receive, 
directly  or  Indirectly,  any  pecuniary  or  valu- 
able consideration  as  an  inducement  for  the 
deposit  thereof. 

2.  Pvbllc  moneys  deposited  by  an  ofll- 
eer  In  a  bank  of  which  he  was  a  partner 
constitute  a  trust  fund,  even  if  he  had  the 
legal  title  to  the  money. 

8.  A  receiver  of  a  bank  In  vrblcb  a 
trust  fnnd  vras  deposited  cannot  be 
repaired  to  repay  it  in  preference  to  the 
claims  of  other  creditors,  unless  the  trust 
fnnd  can  be  identified  or  traced  into  some 
other  specific  fund  or  property. 

(April  18,  1890.) 

APPEAL  by  petitioner  from  a  decree  of  the 
Circuit  Court  for  Marquette  County  re- 
fusing to  allow  its  claim  to  a  preference  out 
of  the  funds  in  the  hands  of  assignees  for 
benefit  of  creditors  of  James  M.  Wilkinson. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Af^'ssrs.  Charles  R.  Brown  and  Oeorge 
P.  Broim,  for  appellant: 

Wilkinson,  the  treasurer,  could  not  con- 
tract with  Wilkinson,  the  banker. 

Mechem,  Pub.  Off.  §  839;  People,  Plugger, 
V.  Overyaael  Ttcp.  Board,  11  Mich.  222; 
riute  V.  Barroti,  2  Mich.  192;  Dwight  v. 
Wnckmar,  2  Mich.  330,   57   Am.    Dec.    130; 

NoTB. — In  connection  with  this  case,  see  also 
Marquette  ▼.  Wilkinson  (Mich.)  43  L.  R.  A.  840. 
4i  T,.  T?.  A. 


Moore  y.  Uandlehaum,  8  Mich.  433;  PotoeU 
V.  Conant,  33  Mich.  396;  Merryman  v.  David, 
31  111.  404;  Kerfoot  v.  Hyman,  52  111.  512; 
Cottom  V.  Uolliday,  69  111.  176;  Mason  v. 
Bauman,  02  111.  76;  Ely  v.  Hanford,  65  111. 
267 ;  Stone  v.  Daggett,  73  111.  367 ;  Tewks- 
bury  V.  Spruance,  75  111.  187;  Hughes  v. 
Washington,  72  111.  84. 

A  trustee  cannot  legally  become  interest- 
ed to  the  detriment  of  his  cestui  que  trust, 
or  an  agent  to  the  detriment  of  his  principal. 

Mechem,  Pub.  Off.  839,  840;  Davoue  v. 
Fanning,  2  Johns.  Ch.  257 ;  FUnt  do  P.  M.  R. 
Co.  V.  Dewey,  14  Mich.  477. 

If  the  board  had  drawn  their  warrant  up- 
on their  treasurer  for  funds  in  his  posses- 
sion, his  duty,  involving  no  exercise  of  dis- 
cretion, would  be  to  pay,  and  his  failure  or 
refusal  could  be  enforced  by  mandamus. 

Barney  v.  State,  42  Md-  480;  Murphy  ▼. 
Smith,  49  Ark.  37. 

A  duty  laid  upon  a  municipality  by  the 
legislature  for  the  protection  of  the  citizens 
is  not  a  right  to  be  waived  but  an  obliga- 
tion to  be  performed.  And  no  one  attempt- 
ing to  act  under  the  statute  can  have  any 
excuse  for  disregarding  any  of  its  provisions. 

Atty.  Gen.  v.  Hanchett,  42  Mich.  438;  CuU 
ten  V.  O'Hara,  4  Mich.  132;  Qilkey  v.  Hamil- 
ton, 22  Mich.  283. 

A  municipal  corporation  cannot  be  es- 
topped by  an  act  void  in  its  inception  and 
wholly  ultra  vires. 

Taymouth  Twp.  v.  Koehler,  35  Mich.  22; 
Sault  Ste.  Marie  Highway  Comrs.  v.  Van 
DusaHy  40  Mich.  429;  Bogart  v.  Lamotte 
Twp.  79  Mich.  294;  Davts  v.  Jackson,  61 
Mich.  530;  Wrought  Iron  Bridge  Co.  v.  Jas- 
per Twp.  08  Mich.  441. 

A  trust  created  for  any  public  purpose  can- 
not be  assignable  at  the  will  of  the  trustee. 

See  Cooley,  Const.  Lim.  p.  300,  and  cases 
there  cited. 

The  treasurer  "is  himself,  to  all  intents 
and  purposes,  the  treasury,  and  bound  to  ac- 
count for  all  that  he  receives,  and  no  one 
else  can  supervise  his  action." 
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Perley  v.  Muskegon  County,  32  Mich.  132, 
20  Am.  Rep.  637;  People  v.  Wadeworth,  63 
Mich.  500;  Lansing  v.  Wood,  57  Mich.  211. 

A  fund  ia  a  distinct  thing,  however  fre- 
quently the  coin  or  bills  which  may  be  re- 
ceived on  its  account  are  changed  in  iden- 
tity. 

People  V.  Bringard,  30  Mich.  24,  83  Am. 
Rep.  344. 

If  the  money  deposited  belonged  to  a  third 
person,  and  was  held  by  the  depositor  in  a 
fiduciary  capacity,  its  character  is  not 
changed  by  being  placed  to  his  credit  in  his 
bank  account. 

Central  Nat.  Bank  v.  Connecticut  Mut,  L, 
Ins.  Co.  104  U.  S.  65,  26  L.  ed.  699;  Steph- 
enson V.  Little,  10  Mich.  430;  Colerain  v. 
Bell,  9  Met.  499;  Rock  v.  Stinger,  36  Ind. 
346;  Hancock  v.  Hazzard,  12  Gush.  112,  59 
Am.  Dec.  171 ;  San  Diego  County  v.  Califor- 
nia Nat.  Bank,  52  Fed.  Rep.  59;  Stcarttoout 
V.  Mechanics'  Bank,  5  Denio,  555;  Burtnett 
V.  First  Nat.  Bank,  38  Mich.  630;  3  Lewin, 
Tr.  pp.  1090  et  seq.,  chap.  30,  §  2;  State  v. 
Bank  of  Commerce,  54  Neb.  725. 

As  between  the  cestui  que  trust  and  the 
trustee,  the  relation  may  be,  and  usually  is, 
not  only  that  of  trustee  and  cestui  que  trust, 
but  also  of  debtor  and  creditor. 

Central  Nat.  Bank  v.  Connecticut  Mut.  L. 
Ins.  Co.  104  U.  S.  65,  25  L.  ed.  699 ;  People 
V.  McKinney,  10  Mich.  54;  Ounter  v.  Janes, 
9  Cal.  643;  People  v.  Bringard,  39  Mich,  22, 
33  Am.  Rep.  344 ;  Independent  Dist.  v.  King, 
80  Iowa,  497;  Bunton  v.  King,  80  Iowa,  506; 
Monroe  Twp.  v.  Whipple,  56  Mich.  518; 
Brooke  v.  King^  104  Iowa,  713. 

If  it  were  legal  or  possible  for  Wilkinson 
as  treasurer  to  deposit  trust  funds  with  Wil- 
kinson the  banker,  knowledge  by  Wilkinson, 
the  banker,  that  the  funds  belonged  to  the 
water  board  would  prevent  his  acquiring  ti- 
tle to  the  funds. 

School  District  v.  First  Nat.  Bank,  102 
Mass.  174;  Independent  Dist.  v.  King,  80 
Iowa,  497;  Bunton  v.  King,  80  Iowa,  506; 
Davenport  Plow  Co.  v.  Lamp,  80  Iowa,  722 ; 
Long  V.  Emsley,  57  Iowa,  12. 

Equity  will  follow  trust  funds. 

People  V.  Merchants*  d  M.  Bank,  78  N.  Y. 
269,  34  Am.  Rep.  632;  Slater  v.  Oriental 
Mills,  18  R.  I.  352;  Little  v.  ChadAoick,  151 
Mass.  109,  7  L.  R.  A.  570;  Nonotuck  Silk  Co. 
v.  Flanders,  87  Wis.  237;  City  Bank  v. 
Blackmore,  43  U.  S.  App.  617,  75  Fed.  Rep. 
771,  21  C.  C.  A.  514;  Anheuser-Busch  Brew- 
ing Asso.  V.  Morris,  36  Neb.  31 ;  Farmers*  d 
M.  Nat,  Bank  v.  King,  67  Pa.  202;  Peak  v. 
Ellicott,  30  Kan.  156,  46  Am.  Rep.  90;  Peo- 
ple V.  City  Bank,  96  N.  Y.  32;  Cragie  v.  Had- 
ley,  99  N.  Y.  131,  62  Am.  Rep.  9;  Central 
Nat.  Bank  v.  Connecticut  Mut.  L.  Ins.  Co. 
104  U.  S.  54,  26  L.  ed.  693;  Stephenson  v. 
Little,  10  Mich.  433;  Morheck  v.  State,  Jack- 
son Twp.,  28  Ind.  86;  Halbert  v.  State,  Mar- 
tin County  Comrs.,  22  Ind.  128;  Burtnett  v. 
First  Nat.  Bank,  38  Mich.  630;  Re  Greene, 
2  Connoly,  166. 

The  supreme  court  of  Wisconsin,  and  one 
or  two  others,  have  drifted  back  to  the  old 
rule  that  a  cestui  que  trust  must  trace  the 
trust  fund  and  identify  it  or  the  specific 
property  into  which  it  was  converted;  but 
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even  these  authorities  recognize  the  mle  thnt 
when  a  trustee  mingles  trust  monevs  with 
his  own,  any  moneys  drawn  from  the  com- 
mon fund  bv  the  trustee  will  be  deemed  to 
have  been  drawn  from  his  own  instead  of 
the  trust  fund. 

Bumham  v.  Bari\  89  Wis.  862;  Wiscon- 
sin Marine  d  F.  Ins.  Co.  Bank  v.  Manistee 
Salt  d  Lumber  Co,  77  Mich.  81;  Barney  v. 
State,  42  Md.  480;  Murphy  v.  Smith,  49  Ark. 
37. 

These  assignees  cannot  set  up  in  a  proceed- 
ing in  equity  a  defense  which  at  law  would 
be  held  to  be  unconscionable. 

Carley  v.  Graves,  85  Mich.  483;  Re  John- 
son, 103  Mich.  109;  Wallace  v.  Stone,  107 
Mich.  190;  Sunderlvn  v.  Mecosta  County 
Sav.  Bank  (Mich.)  4  Det  L.  N.  1116,  74  N. 
W.  478. 

The  law  favors  diligence  in  the  enforce- 
ment of  the  claims,  and  the  creditor  "first  on 
deck"  is  entitled  to  speedy  justice,  regard- 
less of  its  effect  upon  others  who  are  dila- 
tory in  asserting  their  rights. 

Eureka  Dist.  Twp,  v.  Farmers*  Bank,  88 
Iowa,  194. 

Mr.  A.  B.  Eldredse,  with  Mr,  A.  E. 
Miller,  for  respondents: 

The  statute  does  not  prohibit  the  almost 
universal  practice  of  the  deposit  in  bank  of 
public  moneys. 

Perley  ▼.  Muskegon  County,  32  Mich.  132, 
20  Am.  Rep.  637 ;  Monroe  Twp.  ▼.  Whipple, 
66  Mich.  516;  Lansing  v.  Wood,  57  Mich. 
201;  People  v.  Wadsworth,  63  Mich.  500. 

The  act  of  1875  does  not  prohibit  the  board 
from  depositing  its  moneys  in  bank,  but,  on 
the  contrary,  expressly  recognizes  such 
power. 

A  bank  is  more  than  a  borrower  of  the 
funds  of  its  depositors;  it  is  a  place  for 
the  safe  keeping  of  moneys,  a  convenience  for 
the  public.  This  is  the  chief  purpose  of  a 
bank. 

Morse,  Banks  &  Banking,  3d  ed.  p.  124, 
§  47. 

If  there  was  not  express  authority  and 
sanction  by  the  petitioner  for  all  that  was 
done,  there  was  full  knowledjge  on  the  part  of 
the  board;  and  the  act  bein^  lawful,  such 
long-continued  knowledge  and  acquiescence 
amount  to  ratification,  which  is  as  binding 
upon  the  petitioner  as  though  it  were  an  in- 
dividual. 

Dill.  Mun.  Corp.  4th  ed.  §  463;  Lansing 
V.  Wood,  57  Mich.  201 ;  Davis  v.  Jackson,  61 
Mich.  530;  Chicago  v.  Semton,  115  111.  230; 
Peterson  v.  New  York,  17  N.  Y,  463;  San 
Francisco  Gas  Co.  v.  San  Francisco,  9  Cal, 
470;  Ross  v.  Madison,  1  Ind.  281;  Allegheny 
City  V.  McClurkan,  14  Pa.  81;  Clark  v. 
Washington,  12  Wheat.  40,  6  L.  ed.  544; 
Bank  of  United  States  v.  Dandridge,  12 
Wheat.  70,  6  L.  ed.  664;  Brady  v.  Brooklyn, 
1  Barb.  684;  4  Thomp.  Corp.  §  4964. 

The  right  to  trace  trust  funds  has  its 
basis  in  the  right  of  property,  and  never  was 
based  upon  any  theory  of  preference  by  rea- 
son of  unlawful  conversion. 

Where  the  propertjr  converted  is  money, 
and  money  is  found  m  the  hands  of  the  as- 
signee or  receiver,  sometimes,  and  under  cer- 
tain circumstances,  such  moneys  are  held  to 
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be  identified  as  trust  moneys^  under  the  pre- 
sumption that  the  trustee  paid  out  his  own 
moneys  and  kept  those  belonging  to  the 
trust.  This  presumption  is,  however,  over- 
oome  when  the  tru»t  fund  is  shown  not  to  be 
contained  in  such  money. 

Neely  y,  Roodt  54  Mich.  134,  62  Am.  Rep. 
802;  Pierce  y.  Holeer,  65  Mich.  263;  iSf^er- 
toood  y.  Central  Mich.  8av.  Bank,  103  Mich. 
109;  Nonoiuck  Silk  Co.  v.  Flanders,  87  Wis. 
237;  Re  Plankinton  Bank,  87  Wis.  378; 
Sherwood  ▼.  Milford  State  Bank,  94  Mich. 
78;  Carley  v.  Graves,  85  Mich.  483. 

A  trust  fund  must  be  traced  into  the  as- 
sets delivered  to  the  assignee,  or  the  cestui 
que  trust  will  be  compelled  to  share  as  a 
general  creditor. 

Sunderlin  v.  Mecosta  County  8av.  Bank 
(Mich.)  4  Det.  L.  N.  1115,  74 N.W. 47 8; Cor- 
ley  y.  Craves,  85  Mich.  485;  Wisconsin  Ma- 
rine d  F.  Ins.  Co.  Bank  v.  Manistee  Salt  do 
Lumber  Co.  77  Mich.  76;  Sherwood  v.  Mil- 
ford  State  Bank,  94  Mich.  78;  Slater  v. 
Oriental  Mills,  18  R.  I.  352;  State  v.  Bank 
of  Commerce,  54  Neb.  725;  State  v.  Foster, 
5  Wyo.  199,  29  L.  R.  A.  226;  Little  v.  Chad- 
wick,  151  Mass.  109,  7  L.  R.  A.  570;  Frei- 
berg y.  Stoddard,  161  Pa.  259 ;  Cavin  v.  Clear 
son,  105  N.  Y.  256;  CeoU  Nat.  Bank  v.  Thur- 
her,  8  U.  S.  App.  496,  59  Fed.  Rep.  913,  8  G. 
C.  A.  365;  Ex  parte  Hardoastle,  44  L.  T.  N. 
S.  524;  Englar  v.  Offutt,  70  Md.  78;  Com- 
mercial Nat.  Bank  v.  Armstrong,  39  Fed. 
Rep.  684;  Northern  Dakota  Elevator  Co.  v. 
Clark,  3  N.  D.  26;  Peters  v.  Bain,  133  U.  S. 
670,  33  L.  ed.  696;  Thuemmler  v.  Barth,  89 
Wis.  381. 

Hooker,  J.^  delivered  the  opinion  of  the 
court: 

The  board  of  fire  and  water  commission- 
ers of  the  city  of  Marquette  is  a  corporation 
organized  b^  act  No.  243,  Laws  1869,  vol.  2, 
p.  104.  This  act  provides  for  the  selection 
of  a  secretary  and  a  treasurer  from  among 
the  members  of  the  board.  The  board  was 
organized  soon  after  its  creation,  and  from 
that  time  its  funds  were  deposited  in  the 
First  National  Bank  of  Marquette,  the 
water  consumers  being  in  the  haoit  of  pay- 
ing their  rates  at  the  bank.  The  money  was 
credited  to  the  board,  and  checked  out  by  the 
secretary.  James  M.  Wilkinson  was  a  mem- 
ber of  the  board  from  a  time  previous  to  De- 
cember 10,  1883,  to  his  death,  which  occurred 
January  24,  1898.  In  1893  he  was  engaged 
in  the  business  of  banking,  with  a  Mr.  Camp- 
bell, under  the  name  of  Campbell  &  Wilkin- 
son. The  following  is  a  record  of  proceed- 
ings of  the  board  for  December  10,  1883: 
'*The  secretary  informed  the  board  that  all 
the  aocommocUition  in  the  banking  business 
received  by  the  board  was  had  at  the  Bank 
of  Camipbell  &  Wilkinson,  and  that  the  bank- 
ing business  was  done  at  the  First  National 
Bank,  and  asked  the  board  if  all  the  busi- 
ness could  not  be  done  at  Campbell  &  Wil' 
kinson's  bank ;  and  on  motion  it  was  resolved 
that  all  business  was  to  be  done  at  Camp- 
bell &  Wilkinson's  bank,  commencing  Janu- 
ary 1,  1884."  On  January  1,  1884,  the  fol- 
lowing proceedings  were  had:  "The  pres- 
ident stated  that  the  banking  was  to  be  done 
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at  Campbell  A  Wilkinson's  bank;  from  this, 
it  would  be  well  for  this  board  to  elect  a 
treasurer,  out  of  its  number,  to  receive  all 
moneys,  and  give  receipts  for  same,  and  take 
the  bazik's  receipts  for  deposits.  J.  M.  Wil- 
kinson was  elected  as  treasurer  of  this  board, 
and  the  following  resolution  was  unani- 
mously adopted:  'Itesolved,  that  the  moneys 
of  this  bokrd  shall  be  paid  over  to  the  treas- 
urer of  this  board,  ana  he  is  hereby  author- 
ized to  ffive  his  receipt,  in  the  name  of  this 
board,  ror  all  mon^  which  he  may  receive 
for  this  board.'  "  The  money  of  the  board 
was  thereupon  transferred  to  the  Bank  of 
Campbell  &  Wilkinson,  and  the  business  of 
the  board  was  carried  on  there,  until  the 
death  of  Campbell,  in  1889,  in  the  same  way 
that  it  had  been  done  with  the  First  Nation- 
al Bank.  The  water  consumers  paid  their 
money  to  the  bank,  the  bank  credited  them 
on  a  book  kept  for  the  purpose,  and,  by  de- 
posit slips,  placed  the  amount  to  the  credit 
of  the  board.  The  monev  was  drawn,  as 
wanted,  upon  ordering  bank  checks  signed  by 
the  secretary,  who  k^t  the  accounts.  In  De- 
cember, 1889,  Mr.  Campbell  died,  and  Mr. 
Wilkinson  continued  in  the  banking  business 
until  the  time  of  his  death;  and  no  chanffe 
whatever  was  made  in  the  business  of  tne 
bank,  or  in  the  board's  dealings  with  the 
bank,  until  April  26,  1893,  when  a  change 
having  been  made  in  the  city  charter  creat- 
ing a  comptroller  and  requiring  "all  ac- 
counts and  demands  against  the  citv  and  all 
boards  thereof"  to  be  audited  by  the  comp- 
troller, and  the  orders  drawn  in  payment 
thereof  to  be  countersigned  and  registered  by 
the  comptroller  (Citv  Charter,  chap.  9,  §  3), 
this  led  to  the  use  of  orders  being  arawn  up- 
on the  treasurer,  which  orders  were  paid  by 
the  bank,  and  returned  to  the  secretary,  ex- 
actly as  the  checks  had  been  before.  On  Jan- 
uary 22,  1898  Wilkinson  made  a  general  as- 
signment to  the  defendants  for  the  benefit  of 
his  creditors,  but  nude  no  schedule  of  his 
property.  He  died,  as  stated,  two  days  later. 
The  assignees  took  possession  of  his  prop- 
erty. The  petition  is  filed  for  the  purpose 
of  recovering  a  balance  of  $11,376.42,  the 
amount  which  is  claimed  to  have  been  in 
Wilkinson's  hands,  of  the  funds  of  the  board. 
It  proceeds  upon  the  theory  that  this  was  a 
trust  fund,  and  that  the  petitioner's  claim 
should  have  precedence  over  those  of  other 
creditors  of  Wilkinson. 

The  first  contention  of  the  appellees  is  that 
the  board  authorized  the  loan  of  the  funds 
(i.  e.,  that  it  directed  their  deposit  in  banks, 
with  the  expectation  that  thev  would  become 
the  money  of  the  banks  holding  them,  and 
be  used  as  Uie  money  of  ordinary  depositors 
is  used  by  banks),  and  that,  therefore,  the 
relation  of  debtor  and  creditor  arose  between 
I  the  bank  and  the  board,  as  in  other  cases, 
and  that  the  claim  of  the  board  is  not  a  pre- 
ferred claim,  because  the  money  was  not  held 
in  trust. 

In  1875  the  l^islature  passed  "An  Act  to 
Provide  for  the  Safe  Keeping  of  Public  Mon- 
eys." Pub.  Acts  1875,  p.  158  (1  How.  Ann. 
Stat.  S§  423-430).  Among  its  provisions 
are  the  following : 

"Sec.  1.  The  people  of  the  state  of  Michi- 
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f^an  enact,  that  all  moneys  which  shall  come 
into  the  hands  of  any  officer  of  the  state,  or 
of  any  officer  of  any  county,  or  of  any  town- 
ship, school  district,  highway  district,  citr, 
or  village,  or  of  any  other  municipal  or  pub- 
lic corporation  within  this  state,  pursuant 
to  any  provision  of  law  authorizing  such  offi- 
cer to  receive  the  same,  shall  be  denominated 
public  moneys  within  the  meaniiiig  of  this 
act. 

"Sec.  2.  It  shall  be  the  duty  of  every  offi- 
cer charged  with  the  receiving,  keeping,  or 
disbursing  of  public  moneys  to  keep  the  same 
separate  and  apart  from  his  own  money,  and 
he  shall  not  commingle  the  same  with  his 
own  money,  nor  with  the  money  of  any  other 
person,  firm,  or  corporation. 

"Sec.  3.  No  such  officer  shall,  under  any 
pretext,  use,  nor  allow  to  be  used,  any  such 
moneys  for  any  purpose  other  than  in  ac- 
cordance with  the  provisions  of  law;  nor 
shall  he  use  the  same  for  his  own  private  use, 
nor  loan  the  same  to  any  person,  firm,  or  cor- 
poration without  legal  authority  so  to  do. 

"Sec.  4.  In  all  cases  where  public  moneys 
are  authorized  to  be  deposited  in  any  baxik, 
or  to  be  loaned  to  any  individual,  firm,  or 
corporation,  for  interest,  the  interest  accru- 
ing upon  such  public  moneys  shall  belong  to 
and  constitute  a  general  fund  of  the  state, 
county,  or  other  public  or  municipal  corpo- 
ration, as  the  case  may  be. 

"Sec.  5.  In  no  case  shall  any  such  officer, 

directly  or  indirectly,  receive  any  pecuniary 

or  valuable  consideration  as  an  inducement 

I  for  the  deposit  of  any  public  moneys  with  any 

particular  bank,  firm,  or  corporation. 

"Sec.  6.  The  provisions  of  tnis  act  shall  ap- 
ply to  all  deputies  of  such  officer  or  officers, 
and  to  all  clerks,  agents,  and  servants  of 
such  officer  or  officers." 

Section  429  makes  violations  of  this  act 
punishable  by  fine  and  imprisonment. 

Wilkinson  was  elected  treasurer  in  1884, 
and  a  resolution  was  adopted  "that  the  mon- 
eys of  the  board  should  be  paid  over  to  the 
treasurer  of  the  board."  The  funds  were  aft- 
erwards deposited  with  Campbell  A  Wilkin- 
son. This  was  done  by  direction  of  the  board 
and  after  Campbell's  death  the  board  seems 
to  have  been  content  to  have  Wilkinson  treat 
the  same  as  a  deposit  in  his  bank.  If  the 
law  of  1875  has  application  to  this  board, — 
and  we  think  that  it  has, — the  lecal  custo- 
dian of  the  funds  of  this  board  had  no  right 
to  deposit  these  funds  in  a  banking  institu- 
tion in  which  he  was  a  stockholder  or  partner ; 
for  §  427  prohibited  his  receiving,  directly 
or  indirectly,  any  pecuniary  or  valuable  con- 
sideration, and  §  424  prohibited  his  com- 
mingling the  money  with  that  of  himself  or 
any  other  person,  firm,  or  corporation.  If 
we  should  construe  this  section  liberally,  and 
say  that  it  was  not  designed  to  prohibit  ai 
treasurer  from  depositing  his  funds  in  a 
bank  in  the  ordinary  way,  we  should  be  re- 
quired to  except  deposits  in  banks  in  which 
he  has  a  pecuniary  interest.  The  deposit 
with  Campbell  &  Wilkinson  was  in  violation 
of  this  law,  and  no  order  of  the  board  could 
make  it  lawful.  Still  more  clearly  improper 
was  the  practice  adopted  by  Wilkinson,  of 
using  this  fund,  with  his  own  money,  in  his 
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own  bankinff  business.  This  was  a  trust 
fund,  as  much  as  though  Wilkinson  had  been 
a  farmer  or  broker  or  contractor  or  mer- 
chant, and  had  used  the  fund  in  his  business. 
It  does  not  follow  that  the  fund  is  not  a  trust 
fund  because  he  had  the  legal  title  to  the 
money,  though  that  fact  may  protect  one  who 
receives  the  money  innocently.  In  the  case 
of  People  v.  Bringard,  39  Mich.  22,  33  Am. 
Re]^.  344,  it  was  said  that  "we  have  no  hesi- 
tation in  holding  that  whenever  any  town- 
ship treasurer  misappropriates  his  trust 
funds  to  his  private  purposes,  and  fraudu- 
lentlv  refuses  to  account  tor  them,  he  comes 
as  plainly  within  the  law  as  if  he  made  a 
similar  misuse  of  specific  coins  or  bills, 
which  he  had  no  right  to  exchange  for  their 
equivalents."  The  case  recognized  the  rule 
that  such  officers  become  responsible  as  debt- 
ors, and  not  bailees,  and  that  they  become 
owners  of  the  money  they  receive.  See  Perley 
V.  Muskegon  County,  32  Mich.  139,  20  Am. 
Ren.  637,  and  cases  cited.  But  it  does  not 
follow  that  the  fund  is  not  a  trust  fund, 
which  a  court  of  equity  may  require  the  ap- 
plication of  to  the  discharge  of  the  trust,  as 
was  held  in  the  recent  case  of  Marquette  v. 
Wilkinson  (Mich.)  43  L.  R.  A.  840.  The  case 
of  People  V.  Wadsworth,  63  Mich.  500,  does 
not,  in  our  opinion,  militate  against  this,  as 
the  question  there  was  whether  one  was  nec- 
essarily guilty  of  embezzlement  of  public 
funds  of  which  he  was  custodian,  lost 
through  insolvency,  said  funds  having  been 
on  deposit  in  his  bank  by  arrangement  with 
the  township  treasurer.  It  was  only  held 
that  a  fraudulent  intent  was  essential  to 
that  offense.  In  the  case  before  us,  Wilkin- 
son was  a  member  of  the  board,  and  its  treas- 
urer. He  receive4  its  funds,  through  his 
clerks,  and  he  had  no  right  to  minsle  and  use 
them  with  his  private  funds.  It  should  have 
been  kept  as  a  special  fund,  and,  though  it 
was  not,  it  cannot  be  said  that  a  court  of 
equity  mav  not  apply  it  to  its  proper  use,  if 
it  can  find  the  fund.  In  Lansing  y.  Woodt 
57  Mich.  211,  Mr.  Justice  Campbell  uses  this 
language  in  referring  to  cases  holding  that 
the  money  which  officers  deposit  in  banks  is 
not  a  public  bailment,  but  becomes  a  private 
debt  from  the  banker  to  the  officer  depositing 
it:  "But  it  does  not  follow  .  .  .  that  such  an 
officer  becomes,  as  to  the  public,  the  absolute 
owner  of  the  funds  in  his  hands,  so  that  no 
one  can  question  the  use  he  makes  of  them." 
And  he  adds  that  in  People  v.  MoKinney,  10 
Mich.  64,  and  People  v.  Bringard,  39  Mich. 
22,  33  Am.  Rep.  344,  it  was  held  that  "a  pub- 
lic trust  fund  does  not  lose  its  character  by 
changing  the  specific  moneys  which  make  it 
up,"  and  in  the  latter  case  the  duty  of  the 
officer  to  keep  such  money  entirely  separate 
from  his  own  was  fully  recognized.  The  law 
by  which  the  board  was  created  requires  the 
election  of  a  treasurer,  and,  though  it  does 
not  prescribe  his  duty,  the  custody  of  funds 
is  so  uniformly  considered  the  principal  duty 
of  such  officers,  in  corporations,  that  it  may 
be  fairly  implied.  Moreover,  the  resolution 
quoted  placed  the  mon^  in  the  hands  of  the 
treasurer,  if  the  boejra  had  control  of  its 
custody.  The  treasurer  took  this  fund,  and 
placed  it  in  the  custody  of  his  copartner  and 


1899. 


Ma^rqubttb  Fire  &  Watkb  Commissioners  y.  Wilkinson. 


497 


tiimself.  The  collections  and  disbursemente 
were  made  by  their  clerks,  by  whom  the  treas- 
urer's account,  so  far  as  there  appears  to 
have  been  any,  was  kept.  But,  whatever 
may  be  said  of  the  relation  that  the  firm  of 
-Campbell  &  Wilkinson  sustained  to  these 
funds,  when  the  former  died  the  moneys  on 
hand  belonging  to  the  board,  and  those  sub- 
sec^  uently  collected,  passed  into  the  hands  of 
Wilkinson.  If  the  act  of  1875  applied,  he 
was  prohibited  from  minsling  them  with  his 
own  moneys;  and,  if  it  did  not,  he  still  held 
them  by  virtue  of  his  office,  and  had  no  right 
to  convert  them  to  his  own  use.  The  fund 
was  a  trust  fund  in  either  case. 

Having  reached  the  conclusion  that  the 
funds  of  the  board  in  the  hands  of  its  treas- 
urer constituted  a  trust  fund,  it  remains  to 
ascertain  whether  it  can  be  collected  from 
the  receivers.  This  involves  questions  of 
law  as  well  as  fact.  The  theory  upon  which 
property  is  taken  from  a  receiver,  and  paid 
to  a  beneficiary,  is  that  the  court  is  able  to 
find  in  the  hands  of  the  receiver  property,  or 
its  proceeds,  which  was  held  by  the  insolvent, 
not  in  his  own  absolute  right,  but  charged 
with  a  trust.  In  such  a  case  a  court  of 
•equity  will  hold  that  it  is  not  subject  to  the 
•claims  of  other  creditors.  But  when  the  fund 
received  in  trust  has  been  dissipated,  so  that 
it  cannot  be  traced  into  some  other  specific 
property  or  fund,  the  only  remedy  of  the  ben- 
•eficiary  is  to  share  equally  with  other  credi- 
tors. In  its  origin,  this  right  to  follow  a 
trust  fund  was  limited.  Early  cases  went 
only  to  the  extent  of  holding  that  the  benefi- 
ciary of  property  held  by  a  trustee  could  fol- 
low it,  and  retake  it  from  the  possession  of 
euch  trustee,  or  others  in  privity  with  him, 
and  not  bona  fide  purchasers  for  value, 
whether  such  property  remained  in  its  orig- 
inal form,  or  in  some  other  or  substitute 
form,  so  long  as  it  could  be  ascertained  to 
be  the  same  property,  or  the  product  or  pro- 
ceeds thereof,  but  that  such  right  ceased 
when  the  means  of  ascertainment  failed,  as 
when  the  subject  of  the  trust  was  money,  or 
had  been  converted  into  money,  and  then 
mixed  and  confounded  in  a  general  mass  of 
money,  of  the  same  description,  so  as  to  be 
no  longer  divisible  or  distinguishable.  Tay- 
lor V.  PlumeTy  3  Maule  &  S.  576. 

The  case  of  Gavin  v.  Oleason,  105  N.  Y. 
262,  recognizes  this  rule  and  its  limitations. 
It  is  there  said:  "It  is  clear,  we  think,  that, 
upon  an  accounting  in  bankruptcy  or  insol- 
vency, a  trust  creditor  is  not  entitled  to  a 
preference  over  general  creditors  of  the  in- 
solvent merely  on  the  ground  of  the  nature  of 
his  claim ;  that  is,  that  he  is  a  trust  creditor, 
as  distinguished  from  a  general  creditor. 
We  know  of  no  authority  for  such  a  conten- 
tion. The  equitable  doctrine  that,  as  be- 
tween creditors,  equality  is  equity,  admits, 
so  far  as  we  know,  of  no  exception  founded 
on  the  greater  supposed  sacredness  of  one 
debt,  or  that  it  arose  out  of  a  violation  of 
duty,  or  that  its  loss  involves  greater  appar- 
ent hardship  in  one  case  than  another,  un- 
less it  appears,  in  addition,  that  there  is 
some  specific,  recognized  equity,  founded  on 
some  agreement,  or  the  relation  of  the  debt 
to  the  assigned  property,  which  entitles  the 
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claimant,  according  to  equitable  principles, 
to  preferential  payment  If  it  appears  that 
trust  property  specifically  belonging  to  the 
trust  is  included  in  the  assets,  the  court, 
doubtless,  may  order  it  to  be  restored  to  the 
trust.  So,  also,  if  it  appears  that  trust 
property  has  been  wrongfully  converted  by 
the  trustee,  and  constitutes,  although  in  a 
changed  form,  a  part  of  the  assets,  it  would 
seem  to  be  eq^uitable,  and  in  accordance  with 
equitable  principles,  that  the  things  into 
which  the  trust  property  has  been  changed 
should,  if  required,  be  set  apart  for  the  trust, 
or,  if  separation  is  impossible,  that  priority 
of  lien  should  be  adjudged  in  favor  of  the 
trust  estate  for  the  value  of  the  trust  prop- 
erty or  funds  or  proceeds  of  the  trust  prop- 
erty, entering  into,  and  constituting  a  part 
of,  the  assets.  This  rule, simply  asserts  the 
right  of  the  true  owner  to  his  own  property. 
But  it  is  the  general  rule,  as  well  in  a  court 
of  equity,  as  in  a  court  of  law,  that  in  order 
to  follow  trust  funds,  and  subject  them  to 
operation  of  the  trust,  they  must  be  identi- 
fied. A  court  of  equity,  in  pursuing  the  in- 
quiry and  in  administering  relief,  is  less 
hampered  by  technical  difficulties  than  a 
court  of  law ;  and  it  may  be  sufficient  to  en- 
title a  party  to  equitable  preference  in  the 
distribution  of  a  fund  in  insolvency,  that  it 
appears  that  the  fund  or  property  of  the  in- 
solvent remaining  for  distribution  includes 
the  proceeds  of  the  trust  estate,  although  it 
may  be  impossible  to  point  out  the  precise 
thing  in  which  the  trust  fund  has  been  in- 
vested, or  the  precise  time  when  the  conver- 
sion took  place.  The  authorities  require,  at 
least,  this  degree  of  distinctness  in  the  proof, 
before  preference  can  be  awarded.''  In  At- 
kinson V.  Rochester  Printing  Co.  114  N.  Y. 
175,  this  language  was  approved. 

In  Holmes  v.  Oilman,  138  N.  Y.  376,  20 
L.  R.  A.  566,  the  following  language  ap- 
pears :  'The  claim  of  the  plaintiff  to  recov- 
er the  moneys  arising  from  the  payments  of 
these  policies  is  based  upon  the  principle 
which  allows  a  cestui  que  trust  to  follow 
trust  funds,  and  to  appropriate  to  himself 
the  property  into  which  such  funds  have  been 
changea,  together  with  the  increased  value 
of  such  property,  provided  the  trust  fund 
can  be  clearly  ascertained,  traced,  and  iden- 
tified, and  provided  the  rights  of  bona  fide 
purchasers  for  value,  without  notice,  do  not 
intervene.  The  right  has  its  basis  in  the 
right  of  property,  and  the  court  proceeds  on 
the  principle  that  the  title  has  not  been  af- 
fected by  the  change  made  of  the  trust  funds, 
and  the  cestui  que  trust  has  his  option  to 
claim  the  property  and  its  increased  value 
as  representing  his  original  fund.  The  right 
to  follow  and  appropriate  ceases  onlv  when 
the  means  of  ascertainment  fail.  It  is  a 
question  of  title." 

In  discussing  this  subject  in  the  case  of 
Frelinghuysen  v.  Nugent,  36  Fed.  Rep.  239, 
Mr.  Justice  Bradlev  said:  "Another  diffi- 
culty  in  the  complainant's  case  is  the  want  of 
identity  of  the  property  claimed  with  the 
proceeds  of  the  money  abstracted  from  the 
bank.  Formerly  the  equitable  right  of  fol- 
lowing misapplied  money  or  other  property 
into  the  hands  of  the  parties  receiving  it  de- 
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pended  upon  the  ability  of  identifying  it;  the 
equity  attach ing[  only  to  the  very  property 
misapplied.  This  right  was  first  extended 
to  the  proceeds  of  the  property,  namely,  to 
that  which  was  procured  in  place  of  it,  by 
exchange,  purchase,  or  sale.  But  if  it  be- 
came confused  with  other  property  of  the 
same  kind,  so  as  not  to  be  distinguishable, 
witlraut  any  fault  on  the  part  of  the  possess- 
or, the  equity  waa  lost.  Finally,  however, 
it  has  been  held,  as  the  better  doctrine,  that 
confusion  does  not  destroy  the  equity  entire- 
ly, but  converts  it  into  a  charge  upon  the 
entire  mass,  giving  to  the  party  injured  by 
the  unlawful  diversion  a  priority  of  right 
over  the  other  creditors  of  the  possessor. 
This  is  as  far  as  the  rule  haa  been  carried. 
The  difficulty  of  sustaining  the  claim  in  the 
present  case  is  that  it  does  not  appear  that 
,  the  ffoods  claimed — that  is  to  say,  the  stock 
on  hand,  finished  and  unfinished — were, 
either  in  whole  or  in  part,  the  proceeds  of 
any  money  unlawfully  abstracted  from  the 
bank.  On  the  contrary,  the  goods  and  stock 
on  hand  were  purchased  of  the  other  credi- 
tors of  Nugent  &  Co.  almost  entirely,  if  not 
wholly,  on  credit,  and  really  stand  in  the 
place  of,  and  represent,  the  debts  of  the  firm 
due  and  owing  to  said  creditors.  This  is 
true  with  regard  to  all  the  raw  stock  on 
hand,  and  with  regard  to  all  the  stock  and 
materials  from  which  the  manufactured  or 

Sartially  manufactured  goods  were  pro- 
uced.  If  any  moneys  derived  from  the  bank 
entered  into  the  latter,  they  were  those 
moneys  which  were  regularly  drawn  by 
checks  of  the  firm  weekly  for  the  payment  of 
their  hands.  It  seems  impossible,  therefore, 
to  sustain  any  such  general  charge  or  trust 
upon  the  goods  and  property  of  Nugent  & 
Co.  as  that  which  has  been  set  up  and 
claimed  by  the  complainant.'' 

The  supreme  court  of  Meussachusetts,  in 
Little  V.  Chadwick,  151  Ma^s.  109,  7  L.  R.  A. 
570,  speaking  through  Mr.  Justice  Allen, 
said :  **When  trust  money  becomes  so  mixed 
up  with  the  trustee's  individual  funds  that 
it  is  impossible  to  trace  and  identify  it  as 
entering  into  some  specific  property,  the 
trust  ceases.  The  court  will  go  as  far  as  it 
can  in  thus  tracing  and  following  trust 
money ;  but  when,  as  a  matter  of  fact,  it  can- 
not be  traced,  the  equitable  right  of  the  cestui 
que  trust  to  follow  it  fails.  Under  such  cir- 
cumstances if  the  trustee  has  become  bank- 
rupt, the  court  cannot  say  that  the  trust 
money  is  to  be  found  somewhere  in  the  gen- 
eral estate  of  the  tru&tee  that  still  remains. 
He  may  have  lost  it,  with  property  of  his 
own,  and  in  such  case  the  cestui  que  trust 
can  only  come  in  and  share  with  the  general 
creditors." 

The  case  of  Nonotuck  Silk  Co.  v.  Flanders, 
87  Wis.  237,  is  an  interesting  case, — the 
more  so  as  it  overrules  some  prior  cases 
which  took  advanced  ground  upon  the  sub- 
ject of  trust  funds.  It  is  there  said,  quoting 
from  Jessel,  M.  R.,  in  Knatchhull  v.  Hallett^ 
L.  R.  13  Oh.  Div.  696:  "The  guiding  prin- 
ciple is  that  a  trustee  cannot  assert  a  title 
of  his  own  to  trust  property.  If  he  destroys 
a  trust  fund  by  dissipating  it  altogether, 
there  remains  nothing  to  be  the  subject  of 
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the  trust.  But  so  lonff  as  the  tmst  property 
can  be  traced  and  followed  into  other  prop- 
erty, into  which  it  has  been  converted,  that 
remains  eubject  to  the  trust"  The  court  oon- 
tinued:  "That  case  is  aa  favorable  to  the 
claim  of  the  plaintiff  as  any  in  the  English 
courts;  and  yet  it  nowhere  sanctions  the 
proposition  that  the  owner  of  the  property 
or  money  intrusted  is  entitled  to  a  prefer- 
ence over  other  creditors  of  an  insolvent  es- 
tate out  of  property  or  assets  to  which  no- 
part  of  the  trust  fund,  or  the  proceeds  there- 
of, is  traceable.  All  such  cases  turn  upon 
the  question  of  fact,  whether  the  trust  prop- 
erty or  fund,  or  the  proceeds  thereof,  are 
traceable  into  any  specific  property  or  fund.'* 
The  opinion  is  repiete  with  authorities  in 
support  of  the  rule  laid  down  by  it. 

In  Slater  v.  Oriental  MiUs,  18  R.  I.  352^ 
the  supreme  court  of  Rhode  Island  refuses 
to  hold  that,  "where  one's  property  has  been 
wrongfully  applied  and  dissipated  by  an- 
other, a  charge  remains  upon  the  estate  of 
the  latter  for  the  amount  thus  wrongfully 
taken  upon  the  ground  that  his  estate  is 
thereby  so  much  larger,  and  that  the  trust 
property  is  really  and  clearly  there,  in  a  sub- 
stituted form,  although  it  cannot  be  directly 
traced."  Proceeding  with  the  discussion, 
that  court  said :  "This  view  is  pressed  with 
much  skill,  and  some  authority,  but  we  are 
unable  to  adopt  it.  While  one  who  has  been 
wronged  may  follow  and  take  his  own  prop- 
erty, or  its  visible  product,  it  is  quite  a  dif- 
ferent thine  to  say  that  he  may  take  the 
property  of  somebody  else.  The  general 
property  of  an  insolvent  debtor  belongs  to 
his  creditors,  as  much  as  particular  trust 
property  belongs  to  a  cestui  que  trust. 
Creditors  have  no  right  to  share  in  that 
which  is  shown  not  to  belong  to  the  debtor, 
and,  conversely,  a  claimant  has  no  right  to 
take  from  creditors  that  which  he  cannot 
show  to  be  equitably  his  own.  But  ri^ht 
here  comes  the  argument  that  it  is  equitably 
his  own,  because  the  debtor  has  taken  the 
claimant's  money  and  mingled  it  with  his 
estate,  whereby  it  is  swell^  just  so  much. 
But,  as  applicable  to  all  cases,  the  argument 
is  not  sound.  Where  the  property,  or  its 
substantial  equivalent,  remains,  we  concede 
its  force;  but,  where  it  is  dissipated  and 
gone,  the  appropriation  of  some  other  prop- 
erty in  its  stead  simply  takes  from  creditors 
that  which  clearly  belongs  to  them.  In  the 
former  case,  as  in  Penn^l  v.  Deffell,  4  DeG. 
M.  &  G.  372,  and  in  Knatchhull  v.  Hallctt, 
L.  R.  13  Oh.  Div.  696,  the  illustration  may 
be  used  of  a  debtor  mingling  trust  funds 
with  his  own,  in  a  chest  or  bag.  Thouzh  the 
particular  money  cannot  be  identified,  the 
amount  is  swelled  just  so  much,  and  the 
amount  added  belongs  to  the  cestui  que 
trust.  But  in  the  latter  case  there  is  no 
swelling  of  the  estate,  for  the  money  is  spent 
and  gone;  or,  as  respondent's  counsel  per- 
tinently suggests,  'Knight  Bruce's  chest, — 
Jessel's  bag, — is  empty.'  Shall  we  therefore 
order  a  like  amount  to  be  taken  out  of  some 
other  chest  or  bag,  or  out  of  the  debtor's  gen- 
eral estate?  Suppose  the  general  estate  con- 
sists only  of  mills  and  machinery  acquired 
long  before  the  complainant's  money  was  ap- 
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propriated.  Upon  what  principle  could  that 
property  be  taken  to  reimburse  them?  But 
the  complainants  say:  'Our  money  has  been 
misappropriated  by  the  debtor  without  our 
consent  and  without  our  fault.  Why  should 
we  not  be  reimbursed  out  of  his  estate?' 
Undoubtedly,  it  is  right  that  everyone  should 
have  his  own;  but,  when  a  claimant's  prop- 
erty cannot  be  found,  this  same  principle 
prevents  the  taking  of  property  which  equi- 
tably belongs  to  creditors  of  the  trustee  to 
make  it  up.  The  creditors  have  done  no 
wrongful  act,  and  should  not  be  called  upon, 
in  any  way,  to  atone  for  the  misconduct  of 
their  debtor.  It  is  an  ordinary  case  of  mis- 
fortune on  the  part  of  claimants  whose  con- 
fidence in  a  trustee  or  agent  has  been  abused. 
In  examining  the  question  upon  authority, 
we  think  it  is  e<jually  clear  that  there  can  be 
no  equitable  relief,  except  in  cases  where  the 
fund  claimed  is  in  some  way  apparent  in 
t^e  debtor's  estate.  Of  the  cases  cited  by 
the  complainants,  only  four  go  to  the  extent 
of  holdinff  that  a  cestui  que  trvLst  is  entitled 
to  a  lien  for  reimbursement  on  the  general  es- 
tate of  the  trustee,  where  the  trust  fund  does 
not  in  some  form  so  appear.  These  are  Da- 
venport Plow  Co,  V.  Lamp,  80  Iowa,  722; 
McLeod  V.  Evans,  66  Wis.  401,  57  Am.  Rep. 
287 ;  Francis  v.  Evans,  69  Wis.  115;  Bowers 
▼.  Evans,  71  Wis.  133.  In  the  first  of  these 
cases  the  court  lost  sight  of  the  distinction, 
which  we  desire  to  make  clear,  between  funds 
remaining  in  the  estate,  which  go  to  swell 
the  assets,  and  funds  which,  having  been  dis- 
sipated or  used  in  the  payment  of  debts,  do 
not  remain  in  the  estate,  and  so  do  not  swell 
the  estate.  Upon  the  former  fact,  as  we 
have  stated  above,  we  concede  the  right  to 
relief.  But  the  court,  in  the  Iowa  case, 
seems  to  ignore  this  very  important  distinc- 
tion, and  in  so  doing  overthrows  the  founda- 
tion on  which  its  decision  is  based.  For  it 
says:  'The  creditors,  if  permitted  to  enforce 
their  claims  as  against  the  trust,  would  se- 
cure the  payment  of  their  claims  out  of  trust 
moneys.'  Now,  how  can  this  be  so,  if  the 
trust  moneys,  or  their  substantial  equivalent, 
are  not  there?  The  court  assumes  that  the 
payment  of  debts  is  the  same  thing  as  an 
increase  of  assets,  or,  perhaps,  that  it  works 
the  same  result  to  a  creditor,  by  increasing 
his  dividends.  But  this  is  not  so.  How  the 
satisfaction  of  a  debt  by  incurring  another 
of  equal  amount  either  decreases  one's  lia- 
bilities or  increases  his  assets  can  only  be 
comprehended  by  the  philosophic  mind  of  a 
Micawber.  If  a  debtor  is  solvent,  it  is  all 
right,  either  way,  because  he  will  have 
enough  to  pay  everything  he  owes;  but,  if 
he  is  insolvent,  the  injustice  of  the  doctrine 
of  the  Iowa  court  is  made  almost  painfully 
plain  by  the  following  illustration  from  the 
dissenting  opinion  of  Taylor  and  Cassoday, 
J  J.,  in  Francis  v.  Evans,  69  Wis.  115; 
'Suppose  that  an  insolvent  debtor,  D,  has 
only  $1,000  of  property,  but  is  indebted  to 
the  amount  of  $2,000,  one  half  of  which  is 
due  to  A,  and  the  other  half  to  B.  In  this 
condition  of  things,  D's  property  can  only 
pay  50  per  cent  of  his  debts.  By  such  dis- 
tribution, A  and  B  would  each  be  equitably 
entitled  to  $500.  Now,  suppose  D,  while  in 
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that  condition,  collects  $1,000  for  F,  but  in- 
stead of  remitting  the  money,  as  he  should, 
he  usee  it  in  paying  his  debt  in  full  to  A. 
By  so  doing,  D  has  not  increased  his  assets- 
a  penny,  nor  diminished  his  aggregate  in- 
debtedness a  penny.  The  only  difference  i» 
that  he  now  owes  $1,000  each  to  B  and  F,. 
whereas  he  previously  owed  $1,000  each  to 
A  and  B.  Now,  if  F  is  to  have  a  preference 
over  B,  then  his  claim  will  absorb  the  entire 
amount  of  D's  property,  leaving  nothing 
whatever  for  B.  In  other  words,  the  $500 
to  which  B  was  equitably  entitled  from  his 
insolvent  debtor,  upon  a  fair  distribution  of 
the  estate,  has,  without  any  fault  of  his,  been 
paid  to  another,  merely  in  consequence  of 
the  wrongful  act  of  the  debtor.'  It  is  im- 
possible  to  state  the  case  more  clearly.  The 
illustration  demonstrates  that  the  mere  faei 
that  a  trustee  has  used  the  money  does  wA 
show  that  it  has  gone  into  his  estate.  If 
used  to  pay  debts,  he  has  simply  turned  li 
over  to  a  creditor,  thereby  giving  him  a  pref- 
erence,  while  his  own  estate  and  indebtednes» 
remain  exactly  as  before.  .  .  .  Suppose 
he  had  stolen  the  money,  and  turned  it  over 
to  somebody  from  whom  it  could  not  be  re- 
claimed. Can  anyone  say  the  owner  should 
have  an  equitable  lien  upon  the  thief's  in^ 
solvent  estate,  in  preference  to  his  creditors?  , 
They  and  the  owner  are  equally  innocent." 
See  also  Central  Nat.  Bank  v.  Connecticut 
Mut.  L.  Ins.  Co.  104  U.  S.  54,  26  L.  ed.  69». 

We  think  it  unnecessary  to  quote  at  length 
from  our  own  authorities  which  point  in  the 
same  direction.  Sherwood  v.  Milford  State 
Bank,  94  Mich.  83,  recognizes  the  principle 
that  the  trust  property  must  be  traceable. 
Sherwood  v.  Central  Michigan  Sav.  Bank, 
103  Mich.  110,  goes  no  further  than  to  hold 
that,  where  money  is  traced  to  a  fund,  it  will 
be  presumed  that  the  trust  property  is  the 
last  to  be  paid  out.  In  Wallace  v.  Stone, 
107  Mich.  196,  it  was  said  that,  unless  the 
fund  can  be  identified  as  being  or  containing 
the  actual  fund,  the  trust  cannot  be  enforced 
against  eeneral  creditors.  Man^  authorities 
are  cited.  This  language  was  m  a  dissent- 
ing opinion,  but  the  dissent  rested  upon  a 
difference  of  opinion  relating  to  the  facts^ 
not  law,  and  the  rule  there  stated  was  ap- 
proved by  the  full  bench  in  the  later  case  of 
Sunderlin  v.  Mecosta  County  Sa/v.  Bank 
(Mich.)  4  Det.  L.  N.  1115,  74  N.  W.  479. 

The  overruled  Wisconsin  cases  are  made 
the  subject  of  the  following  comment  in  the 
opinion  hereinbefore  cited  from  Massachu- 
setts: "In  Wisconsin  a  majority  of  the 
court  has  declared  that  it  is  not  necessary  to 
trace  the  trust  fund  into  any  specific  prop- 
erty, in  order  to  enforce  the  trust;  and  thai 
if  it  can  be  traced  into  the  estate  of  the  de- 
faulting agent  or  trustee,  this  is  sufficient. 
McLeod  V.  Evans,  66  Wis.  401,  409  57  Am. 
Rep.  287.  But  this  seems  to  us  to  be  stated 
too  broadly." 

This  review  of  cases  might  be  extended  in- 
definitely, as  will  be  shown  by  the  numerous 
citations  contained  in  the  cases  discussed. 
They  seem  to  effectually  dispose  of  the  claim 
that  the  entire  estate  of  an  insolvent  trustee 
oan  be  subjected  to  the  claim  of  a  cestui  que 
trust,  to  the  exclusion  of  general  creditors. 
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and  firmly  establish  the  proposition  that  one 
who  seeks  such  relief  must  be  able  to  trace 
the  trust  property  to  some  specific  fund  or 
piece  of  property,  and  that  when  this  is  done 
there  is  a  presumption  that  what  remains 
of  such  fund  or  aiiJcle  is  the  trust  fund,  or 
its  proceeds.  The  burden  of  proof  is  upon 
th«  complainant,  and,  in  the  opinion  of  Mr. 
Justice  Bradley,  "he  should  make  it  out,  not 
only  liy  preponderance  of  proof,  but  by  a 
very  clear  preponderance."  Frelinghuysen 
V.  Nugent,  36  Fed.  Rep.  237. 

In  this  case  it  is  impossible  to  say  tha/t  the 
estate  contains  the  proceeds  of  any  checks 
received  in  payment  for  water  rates,  because 
it  is  impossible  to  say  what  disposition  was 
made  of  such  checks  or  their  proceeds.  The 
record  shows  $11,376.42  to  be  the  balance 
due  the  board  when  the  receiver  took  charge. 
This  all  accrued  after  April  14,  1891,  be- 
cause there  was  an  overdraft  at  that  time.  It 
is  difiicult  to  tell  how  much  of  this  was  cash 
paid  in.  There  is,  however,  some  testimony 
on  the  subject.  Edwin  C.  Wilkinson,  the 
son  of  James  Wilkinson,  testifies  that  from 
November  1,  1897,  to  the  day  on  which  the 
bank  closed  its  doors,  one  third  of  the 
amount  paid  in  for  the  water  board,  or  a 
little  more,  was  paid  by  checks,  and  that,  ac- 
cording to  his  best  judgment,  the  amount 
was  $3,176.14.  That  was  a  little  more  than 
one  third,  for  the  amount  deposited  during 
that  period  was  $9,208.18.  It  would  follow 
that  $6,032.04  was  deposited  in  cash.  Dur- 
ing the  same  period  there  was  drawn  out 
$4,265.46,  but  this  was  $2,168.24  less  than 
the  amount  standing  to  the  credit  of  the 
board  on  November  1.  Unless  we  are  to  say 
that  the  amount  drawn  out  should  be  ap- 
plied against  the  cash  paid  in,  viz.,  $6,032.04, 
this  sum  may  be  presumed  to  have  been  in 
the  treasury  when  the  bank  was  closed. 
There  is  no  reason  why  we  should  say  it,  as 
it  does  not  appear  that  these  payments 
should  not  be  charged  against  the  older  cred- 
it. We  think  it  may  be  justly  said  that  $6,- 
032.04  of  the  cash  received  for  the  board 
found  its  way  to  the  general  cash  fund  of 
the  bank  within  the  last  two  months  that 
business  was  done  at  the  bank.  We  find  an 
amount  exceeding  that  sum  in  the  fund  when 
the  assignee  took  it.  We  will  presume,  in 
the  absence  of  proof  to  the  contrary,  that  it 
was  the  trust  fund  that  remained. 

The  decree  will  he  reversed,  and  a  decree 
entered  here  in  favor  of  the  complainant  for 
the  sum  of  $6,032.04,  with  costs  of  both 
courts. 

The  other  Justices  concur. 


Augusta  DETZUR,  by  Pauline  Detzur,  Her 

Next  Friend, 

V. 

B.  STROH  BREWING  COMPANY,  Plff,  in 

Err. 

( Mich ) 

1.     Permittlngr  a  •hlvered  pane  of  fflaKs 

Note. — As  to  liability  for  negligence  In  re- 
Bpect  to  things  falling  Into  street,  see  note  to 
St.  Lonla,  I.  M.  &  S.  B.  Co.  v.  Hopkins  (Ark.) 
12  L.  R.  A.  189. 
41  L.  l\.  A. 


to  remain  in  a  vriiidlo^r  aboire  a  ntreet 

where  pedestrians  are  frequently  passing, 
when  there  Is  an  apparent  danger  of  the 
pieces  falling  or  being  shaken  out  by  the 
wind  or  otherwise,  is  such  negligence  as  will 
create  a  liability  to  a  person  who  Is  struck 
by  a  piece  of  the  glass  while  on  a  sidewalk 
below  the  window. 

2.  Tbe  qtneation  of  neflrliflrencc  In  leaT- 
InflT  cracked  ^rindovrs  above  a  side- 
vralk  Is  for  the  Jary,  where  the  testimony 
tends  to  show  a  dangerous  condition  of  the 
windows. 

8.  An  ordinary  vrind  trlilcli  blotra 
broken  glBMm  out  of  a  trlndo^v  is  not 
the  proximate  cause  of  an  injury  caused  by 
the  fall  of  the  glass,  when  there  was  negli- 
gence in  leaving  the  window  In  such  condition 
that  the  glass  was  liable  to  fall  out. 

4.  Tbe  opinion  of  a  vrltnesa  that  the 
glass  in  a  broken  window  was  unsafe  Is  In- 
competent, where  that  Is  one  of  the  princi- 
pal points  m  the  case. 

B.  An  objection  tbat  a  ^vitness  is  not 
an  expert  Is  InsufBcient  to  raise  the  ques- 
tion of  the  competency  of  opinion  evidence 
on   the  question   involved. 

6.  An  objection  tbat  a  bypotbettcal 
qtoestion  is  incompetent  does  not  raise 
the  point  that  the  question  is  not  in  proper 
form  because  It  includes  the  witness's  under- 
standing of  the  testimony  of  another  witness. 

7.  An  objection  to  tbe  incompetency  of 
tbe  adinlasiona  of  tbe  preaident  of  a 
defendant  corporation,  made  a  few 
hours  after  an  accident,  does  not  raise  the 
question  of  his  authority  to  make  a  settle- 
ment, or  of  his  being  engaged  in  the  com- 
pany's business,  or  in  an  attempt  to  make  a 
compromise. 

8.  Tbe  snm  of  $8,900  i«  not  so  excessive 
a  recovery  for  a  stiff  arm  that  it  will  be  in- 
terfered with  on  appeal. 

0.  A  new  trial  may  be  made  dependent 
upon  a  refusal  to  remit  a  portion  of  the  ver- 
dict for  unliquidated  damages. 

(January  20,  1899.) 

ERROR  to  the  Circuit  Court  for  Wayne 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover 
damages  for  personal  injuries  alle^d  to 
have  been  caused  by  defendant's  negligence. 
Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  Thomas  S.  Jerome,  with  Mr.  Hen- 
ry M.  Dnffleld,  for  plaintiff  in  error: 

Ordinary  witnesses  are  not  to  be  allowed 
to  give  their  opinions  to  the  jury,  but  must 
state  tlie  facts,  from  which  the  jury  are  to 
form  an  opinion. 

A  question  calling  for  the  conclusion  of  the 
witness  upon  matter  of  fact  should  be  ex- 
cluded. 

Anderson  v.  Thunder  Bay  River  Baom  Co. 
61  Mich.  489;  Lemon  v.  Chicago  d  G.  T.  R. 
Co.  59  Mich.  618 ;  Kelley  v.  Detroit  L.  d  X. 
R.  Co.  80  Mich.  237 ;  Barris  v.  Clinton  Twp. 
64  Mich.  447;  Girard  v.  Kalamazoo,  92 
Mich.  610;  Ath^ton  v.  Bancroft,  114  Mich. 
241;  Langworthy  v.  Greets  Twp.  88  Mich. 
207 ;  Smith  v.  Sherwood  Twp.  62  Mich.  159 ; 
Cook  V.  Johnston,  58  Mich.  437,  65  Am.  Rejp. 
703 ;  Smaltz  v.  Boyce,  109  Mich.  383 ;  Zube 
V.  Weber,  67  Mich.  52;  Passmore  v.  Pass- 
more,  60  Mich.  463;  Marcott  v.  Marquette, 
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H,  d  0.  R.  Co.  49  Mich.  99;  Ireland  y.  Cin^ 
cinnati,  W.  d  M.  R.  Co.  79  Mich.  163;  Jonea 
V,  Lake  Shore  d  M,  8,  R.  Co.  49  Mich.  573; 
Lewis  V.  Bell,  109  Mich.  189. 

In  a  question  to  an  expert,  the  evidence 
must  be  hypotiietically  propounded. 

Van  Deusen  v.  Netooomer,  40  Mich.  90; 
Jonea  y.  Portland,  88  Mich.  598,  16  L.  R. 
A.  437. 

An  expert  cannot  be  allowed  to  give  his 
opinion  upon  facts  unless  the  facts  are  all 
stated  in  the  question. 

Hitchcock  V.  Durgett,  38  Mich.  501 ;  Ful- 
ler V.  Jackson,  92  Mich.  197. 

An  expert  cannot  be  allowed  to  state  that 
he  heard  the  testimony  of  a  witness  and  then 
give  his  opinion,  without  stating  the  partic- 
ular points  of  the  evidence  upon  which  he 
rests  nis  conclusion. 

People  V.  Aikin,  66  Mich.  460;  People  v. 
Millard,  53  Mich.  G3. 

To  render  the  admissions  of  the  agent  of 
a  corporation  competent  evidence  it  must  be 
( 1 )  in  respect  to  a  matter  within  the  scope 
of  his  authority,  (2)  made  in  reference  to 
the  subject-matter  of  his  agency,  (3)  made 
at  the  time  of  the  transaction  while  the 
agent  was  actually  engaged  in  the  perform- 
ance of  t^  act  concerning  which  the  ad- 
mission is  made,  or  at  a  time  so  near  after 
as  to  be  practically  at  the  same  time. 

Mechem,  Agency,  §§714, 715;  Patterson  y, 
Wabash,  St.  L.  d  P.  R.  Go.  64  Mich.  91; 
Stehbins  v.  Keene  Ttcp.  65  Mich.  562; 
CWeil  V.  Deerfield  Tirp.  86  Mich.  610; 
Wormsdorf  v.  Detroit  City  R.  Co.  75  Mich. 
472;  Mabley  v.  Kittleberger,  37  Mich.  360; 
Batcen  v.  School  Dist.  No.  9,  36  Mich.  149; 
Converse  v.  Blumrich,  14  Micfh.  109,  90  Am. 
Dec.  230:  Kalamazoo  Novelty  Mfg.  Co.  v. 
McAlister,  36  Mich.  327;  Peek  v.  Detroit 
Novelty  Works,  29  Mich.  313;  2  Cook,  Stock 
ft  Stockholders,  §  726;  Hoag  v.  Lamonty  60 
N.  Y.  06 :  Lombard  d  8.  Street  Pass.  R.  Co. 
y.  Christian,  124  Pa.  114. 

That  there  had  been  broken  glass  in  the 
window  of  the  brewery  six  months  before 
the  accident  was  immaterial.  Previous  neg- 
ligence— if  this  be  negligence — is  unimport- 
ant, and  showing  it  may  be  prejudicaJ. 

Thompson  v.  Lake  Shore  d  M.  8.  R.  Co. 
84  Mich.  281. 

Negligence  cannot  be  inferred  merely  from 
an  accident. 

Robinson  v.  Charles  Wright  d  Co.  94 
Mich.  283;  Stern  v.  Michigan  C.  R.  Co.  76 
Mich.  591 ;  Werbowlsky  v.  Fort  Wayne  d  E. 
R.  Co.  86  Mich.  236 :  Toomey  v.  Eureka  Iron 
d  Steel  Works,  80  Mich.  249 :  Early  v.  Lake 
Shore  d  M.  8.  R.  Co.  66  Mich.  349 :  Brown 
V.  Congress  d  B.  Street  R.  Co.  49  Mich.  153. 

Where  an  accident  happens  in  a  wholly 
unaccountable  way.  a  jury  will  not  be  al- 
k)wed  to  speculate  and  find  culpable  negli- 
gence on  the  theory  that  defendant  mig'ht 
nave  avoided  the  Hccident  by  different  rules. 

Whalen  v.  Michigan  C.  R.  Co.  114  Mich. 
612;  Hall  v.  Murdock,  114  Mich.  233. 

At  the  time  of  this  accident  there  had 
just  been  a  cyclone  in  the  neighborhood  of 
Detroit,  and  unusually  high  winds  had  been 
blowing  for  some  time,  and  there  were  great 
atmospheric     disturbances.     These    extraor- 
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dinary  ^ales  were  the  proximate  cause  of 
the  accident,  and  consequently  defendant 
was  not  liable. 

Leivis  V.  Flint  d  P.  M.  R.  Co.  54  Mich. 
55,  52  Am.  Kep.  790. 

The  jury  were  not  authorized  te  give  even 
a  sum  which,  at  interest,  would  prcKiuoe  th-j 
amount  of  plaintiff's  yearly  earnings  at  the 
time  of  the  accident,  for  that  would  be  a 
perpetuity.  « 

Kinney  v.  Folkerts,  78  Mich.  688 ;  Chicago 
d  N.  W.  R.  Co.  V.  Bayfield,  37  Mich.  205; 
Atlanta  d  W.  P.  R.  Co.  v.  Newton,  85  Ga. 
517 ;  Field,  Damages,  8&1. 

A  new  trial  wiU  be  granted  where  the  ex- 
cessiveness  is  apparent  at  the  first  bluah. 

Woodson  V.  Scott,  20  Mo.  272;  Kelly  v. 
McDonald,  39  Ark.  387;  Baitimore  P.  d  C. 
R.  Co.  V.  Pixley,  61  Ind.  22 ;  Delphi  v.  Low 
ery,  74  Ind.  520,  39  Am.  Rep.  98;  Oale  v. 
New  York  C.  d  H.  R.  R.  Co.  76  N.  Y.  594; 
Berry  \.  Central  Railway  of  Iowa,  40  Iowa, 
504;  Pittsburgh,  C.  d  St.  L.  R.  Co.  v.  Spon^ 
ier,  85  Ind.  165;  Graham  v.  Pacific  R.  Co. 
66  Mo.  536;  Boyers  v.  Pratt,  1  Humph.  93; 
Ooodall  V.  Thurman,  1  Head,  217;  McCon- 
nell  V.  Hampton,  12  Johns.  236;  Wilford  v. 
Berkeley,  1  Burr.  609;  Chambers  v.  Caul- 
field,  0  East,  245;  England  v.  Burt,  4 
ITumph.  399:  Jones  v.  Jennings,  10  Humph. 
428;  Nailing  v.  Nailing,  2  Sneed,  631; 
Vaula  V.  Herman,  8  Lea,  687;  Tennessee 
Coal  d  R.  Co.  V.  Roddy,  85  Tenn.  400;  5  Am. 
&  Eng.  Enc.  Law,  p.  54. 

The  beet  criterion  as  te  excessive  damages 
is  a  comparison  with  the  average  amount 
awarded  for  injuries  of  like  nature  and  ex- 
tent, and  where  the  verdict  largely  exceeds 
the  average  it  will  be  set  aside. 

Lockwood  V.  Ttoenty-Third  Street  R.  Co. 
15  Daly,  374;  South  Coinngton  d  C.  Street 
R.  Co.  V.  Ware,  84  Ky.  207 ;  Florida  R.  d 
Nav.  Co.  V.  Webster,  25  Fla,  394;  Louisville 
Southern  R.  Co.  v.  Minogue,  90  Ky.  369; 
Missouri  P.  R.  Co.  v.  Texas  P.  R.  Co.  41 
Fed.  Rep.  311;  Honeycutt  v.  St.  Louis,  I. 
M.  d  8.  R.  Co.  40  Mo.  App.  674;  Broum  v. 
Southern  P.  R.  Co.  7  Uteh,  288;  Interna- 
tional d  G.  N.  R.  Co.  V.  Hall,  78  Tex.  657; 
Peri  V.  New  York  C.  d  H.  R.  R.  Co.  87  Hun, 
499;  Ryder  v.  New  York,  18  Jones  &  S. 
220;  Brassel  v.  Minneapolis,  St.  P.  d  8.  S. 
M.  R.  Co.  101  Mich.  5. 

This  is  not  a  case  where  the  court  can 
properly  enter  a  remittitur. 

Savannah,  F.  d  W.  R.  Co.  v.  Harper,  70 
Ga.  119;  1  Sutheiland,  Damages,  812;  10 
Am.  &  Eng.  Enc.  Law,  pp.  593,  594;  Leeson 
V.  Smith,  4  Nev.  A  M.  K.  B.  304 ;  Sherry  v. 
Fr€ckir»g,  4  Duer,  452;  Koeltz  v.  Bleckman, 
40  Mo.  320;  International  d  0.  N.  R.  Co.  v. 
Wilkes,  68  Tex.  617 ;  Oulf,  C.  d  8.  F.  R.  Co. 
V.  Coon,  60  Tex.  730. 

Where  it  is  impossible  to  determine  what 
the  jury  acted  upon,  or  how  they  made  up 
their  verdict  under  the  charge  of  the  court, 
so  as  to  correct  the  error  and  arrive  at  the 
amount  they  should  have  given,  a  remittitur 
will  not  cure  the  verdict. 

Smith  V.  Dukes,  5  Minn.  373;  Orange  d 
A.  R.  Co.  V.  Fulvey,  17  Gratt.  3r>6;  Lambert 
V.  Craig,  12  Pick.  199;  2  Sutlierland,  Dama- 
ges, ed.  1883,  812;  Hodapp  v.  Sharp,  40  Cal. 
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09;  Sourwine  v,  Trtiacott,  25  Hun,  67; 
M'Connell  v.  Hampton,  12  Johns.  234; 
Nudd  V.  Wella,  11  Wis.  408. 

Where  the  excess  cannot  be  determined  by 
the  record  the  parties  may  agree  as  to  the 
amount  and  have  the  excess  remitted. 

Lambert  v.  Craig,  12  Pick.  199. 

The  court  cannot  substitute  its  judgment 
for  the  verdict  of  the  jury  upon  a  question 
«v%ich  Che  jury  could  alone  determine. 

Sudd  V.  Wella,  11  Wis.  408;  Thomas  ▼. 
Womack,  13  Tex.  680. 

On  petition  for  rehearing. 

A  distinct  question  of  fact  was  raised  by 
Che  testimony  as  to  the  liability  of  the  de- 
fendant. Upon  this  question,  a  jury  influ- 
enced **by  sympathy  for  the  plaintiff  and  by 
their  common  knowledge  of  the  financial 
lability  of  the  defendant  and  their  belief  of 
large  amounts  expended  by  the  defendant 
for  medical  expert  evidence,"  could  not  fair- 
ly and  imp.irtially  pass. 

A  jury  who  are  "so  moved  by  sympathy 
for  the  plaii^tiff  and  by  their  common  knowl- 
edge of  the  financial  ability  of  the  defend- 
ant" (without  any  evidence  to  support  it), 
and  their  belief  "of  large  amounts  expended 
by  the  defendant  for  medical  expert  evi- 
dence/' of  whidh  there  is  no  evidence,  that 
the  trial  judge  finds  partiality  to  exist,  are 
not  qualified  to  pass  on  a  disputed  and  in- 
oependenrt  question  of  fact,  whether  the  de- 
fendant was  liable  at  all. 

Brassel  v.  Minneapolis,  8t.  P.  d  8.  8.  M. 
R.  Co.  101  Mich.  5. 

Mr,  James  BL  Pound,  for  defendant  in 
error : 

The  acts  of  superior  agents  of  corporations 
are  binding. 

It  is  within  the  rule  of  res  gestw  the  ad- 
missior.  was  made  the  same  day. 

Kimball  d  A.  Mfg,  Co.  v.  Vroman,  35 
Mich.  310,  24  Am.  Rep.  558:  James  v.  Em- 
met Min.  Co.  55  Mich.  336;  Williams  v.  Ed- 
munds, 75  Mich.  92. 

The  fall  of  a  large  wooden  sign  of  its  own 
weisht  from  its  position  over  a  public  side- 
walk raises  a  presumption  of  negligence  in 
respect  to  its  fastenings. 

St,  Louis,  I.  M.  d  8.  R.  Co.  v.  Hopkins,  54 
Ark.  209,  12  L.  R.  A.  189;  Bamowski  v. 
Helson,  89  Mich.  523,  15  L.  R.  A.  33. 

A  presumption  of  negligence  arises  where 
a  chisel  drops  from  a  scatfold  on  which  a 
workman  is  engaged  with  tools  and  injures 
a  person  walking  upon  a  sidewalk,  where  the 
injured  person  nas  a  right  to  travel,  and 
where  people  are  constantly  traveling. 

Dixon  V.  Pluns,  98  Cal.  384,  20  L.  R.  A. 
698;  Mullen  v.  8t.  John,  57  N.  Y.  567,  15 
Am.  Rep.  630;  Lyons  v.  Rosenthal,  11  Hun, 
46 ;  Kearney  v.  London,  B.  d  8.  C.  R.  Co.  L.  R. 
5  Q.  B.  411 ;  Byrjie  v.  Boodle,  2  Hurlst.  &  C. 
722 ;  8cott  V.  London  d  8t.  K.  Docks  Co.  3 
Hurlst.  &  C.  596;  Shearm.  &  Redf.  Neg.  § 
60;  Cooley,  Torts,  p.  799;  1  Addison,  Torts, 

&578;  Thomas  Y.  Western  U.  Teleg.  Co.  100 
ass.  158;  8choepper  v.  Haaioock  Chemical 
Co.  11*3  Mich.  582;  Myers  v.  Hinds,  110 
Mich.  300,  33  L.  R.  A.  356. 

If  a  verdict  in  other  respects  valid  is  ex- 
cessive in  amount,  the  court  may  in  its    dis- 
cretion, instead  of  unconditionally  award- 
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ing  a  new  trial,  give  the  suocessful  party  the 
option  of  reducing  the  amount  of  his  recov- 
ery to  the  extent  of  the  excess. 

28  Am.  &  Eng.  Enc.  Law,  p.  309;  Parker 
V.  Lake  Shore  d  M.  8.  R.  Co.  93  Mich.  611; 
Craig  v.  Cook,  28  Minn.  232;  Hurry  v.  Wat- 
son, 4  T.  R.  659,  note;  Pacifio  Eofp.  Co,  v. 
Malin,  132  U.  S.  531,  33  L.  ed.  450;  Blunt 
V.  Little,  3  Maso'i,  102;  Kinsey  v.  Wallace, 
36  Cal.  462;  Patrick  Red  Sandstone  Co.  v. 
Skoman,  1  Colo.  App.  323;  Georgia  R.  d 
Bkg.  Co.  V.  Cratoley,  87  Ga.  191;  Illinois  C. 
R,  Co.  V.  Ehert,  74  III.  399 ;  H.  G.  Olds  Wag- 
on Works  V.  Coombs,  124  Ind.  62;  Fuller  v. 
Chicago  d  N,  W.  R,  Co,  31  Iowa,  211;  Col- 
Itns  V.  Council  Bluffs,  35  Iowa,  432;  Lom- 
bard V.  Chicago,  R.  I.  d  P.  R,  Co,  47  Iowa, 
494 ;  Doyle  v.  Disum,  97  Mass.  208,  93  Am. 
Dec.  80;  Howard  v.  Grover,  28  Me.  97,  48 
Am.  Dec.  478;  Federspiel  v.  Johnstone,  87 
Mich.  308;  Pratt  v.  Pioneer-Press  Co.  35 
Minn.  251;  Breck  v.  Smith,  44  Miss.  690; 
ffoit  V.  Molony,  2  N.  H.  323 ;  Willard  v.  Ste- 
vens, 24  N.  H.  271 ;  Belknap  v.  Boston  d  M. 
R.  Co.  49  N.  H.  358 ;  Chils  v.  Gronlund,  41 
Fed.  Rep.  505;  Dtblin  v.  Murphy,  3  Sandf. 
19;  Barber  v.  Rose,  5  Hill,  76;  Sears  v.  Con- 
over,  3  Keyes,  113;  Butt  v.  Sehrimpf,  31 
Tex.  601;  Chldstein  v.  Cook  (Tex.  Civ. 
App.)  22  S.  W.  762;  McHugh  v.  Chicago  d 
N.  W,  R.  Co.  41  Wis.  75;  Corcoran  v.  Har- 
ran,  55  Wis.  120;  Collins  y,  Albany  d  8.  R, 
Co,  12  Barb.  492;  Clapp  v.  Hudson  River  R. 
Co.  19  Barb.  461 ;  Murray  v.  Hudson  River 
R,  Co.  47  Barb.  196;  Mclntyre  v.  New  York 
C.  R.  Co.  47  Barb.  515. 

Hooker,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  was  injured  by  a  piece  of 
glass,  wliich  fell  from  a  window  of  the  de- 
fendant's building,  cutting  her  arm  severe- 
ly, and  permanently  impairinp^  its  use,  ac- 
cording to  some  of  the  testimony  in  the 
case.  There  ie  testimony  upon  the  part  of 
the  plaintiff  tending  to  show  that  a  round 
window  in  the  upper  story  was  broken  for 
some  days  or  weeics  before  the  accident^  and 
that  it  was  a  piece  of  glass  from  this  win- 
dow which  injured  the  plaintiff.  The  de- 
fendant offered  testimony  tending  to  show 
that  there  was  no  broken  window  in  the 
building  on  the  day  before  the  accident,  and 
that  the  glass  causing  the  injury  came  from 
a  square  window,  in  a  lower  srtory,  and  its 
fall  was  caused  by  a  hie4i  wind  blowing  at 
the  time.  The  theory  of  the  only  count  re- 
lied upon  is  that  the  defendant  created  and 
maintained  a  nuisance,  in  an  insecurely  fas- 
tened and  broken  window  sash  and  glass, 
whereby  the  plaintiff  was  injured.  A  ver- 
dict of  $10,000  was  rendered  in  behalf  of  the 
plaintiff.  A  motion  being  made  for  a  new 
trial,  the  court  denied  the  same,  upon  condi- 
tion that  the  plaintiff  remit  the  sum  of  $6,- 
500  from  the  verdict,  which  was  done.  The 
defendant  has  brought  error. 

Error  was  assigned  upon  the  refusal  of  the 
court  to  charge  the  jury  that  there  was  no 
evidence  of  negligence.  It  is  urged  that  it 
cannot  be  infer rM  from  the  mere  fact  that 
there  was  an  accident.  There  is  testimony 
tending  to  prove  that  there  was   a   broken 
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window;  that,  immediately  before  the  flucci- 
dent,  a  window  or  elass  was  heard  rattling, 
and  the  witness  looked  up,  and  saw  triangu- 
lar pieces  of  fflass  falling  fr«im  the  window 
which  she  had  previously  seen  in  a  broken 
condition ;  that  iseveral  pieces  fell  to  the  side- 
walk; and  that  it  was  a  pleasant  day,  with 
but  little  wind.  The  window  was  50  or  60 
feet  from  the  ground,  in  a  building  that 
stood  but  a  few  feet  from  the  street.  If  it 
is  true  that  a  pane  of  glass  was  shivered,  as, 
we  think,  there  was  some  testimony  tending 
to  s^ow,  we  cannot  say  that  a  jury  could  not 
legitimately  find  that  it  was  negligence  to 
leave  it  in  that  condition  until  the  action  of 
the  elements  loosened  it,  and  caused  it  to 
fall.  It  is  true  that,  where  there  is  no  evi- 
dence suggestive  of  a  negligent  cause,  no  re- 
covery should  be  allowed  upon  a  charge  of 
negligence,  but  this  is  not  such  a  case.  Cir- 
cum^ances  consistent  with  the  plaintiff's 
theory  are  found  in  the  case,  and  offer  a  rea- 
sonable opportunity  for  the .  inference  that 
the  injury  resulted  from  a  careless  disregard 
of  the  broken  and  loosened  condition  of  glass 
in  a  window,  abo^ve  a  street,  where  pedes- 
trians were  frequently  passing. 

Counsel  say  that  it  is  common  knowledge 
that  there  is  nothing  dans^erous  in  Itself  m 
a  broken  windowpane.  \^e  know  that  it  is 
•common  to  see  cracked  and  broken  windows, 
and  we  recognize  the  fact  that  some  of  them 
are  considered  safe;  but  others  are  some- 
times seen  which  are  so  palpably  unsafe,  be- 
•cause  of  the  apparent  danger  of  the  pieces 
falling  or  being  shaken  out  when  the  saah  is 
shaken  by  wind  or  otherwise,  that  they  may 
well  be  considered  dangerous.  As  we  can- 
not say  that  all  crack^  windows  are  safe, 
we  must  submit  the  question  to  the  jury, 
when  the  testimony  tends  to  show  a  condi- 
tion of  the  window  indicating  danger. 

In  this  connection  we  will  mention  the 
question  of  proximate  cause.  Counsel  con- 
tend that,  if  the  glass  fell  by  means  of  its  be- 
ing dislodged  by  the  wind,  the  negligence  of 
the  defentmnrt  was  not  the  proximate  cause 
of  the  injury,  and  they  complain  of  a  refusal 
to  instruct  the  jury  that  in  such  event  the 
plaintiff  should  not  be  allowed  to  recover, 
^e  negligence  complained  of  is  the  mainten- 
ance of  a  window  in  such  a  condition  that 
the  glass  was  liable  to  fall  out;  not  neces- 
sarily from  its  own  weight,  but  under  the 
natural  conditions  and  strain  to  which  it  was 
likely  to  be  subjected.  It  might  not  be  neg- 
ligent to  leave  a  broken  pane,  if  assurance 
-could  be  given  that  it  would  be  undisturbed 
by  wind  or  by  use.  But  wind  is  an  e very-day 
occurrence.  It  is  a  condition,  not  necessarily 
a  cause,  and  one  which  should  be  taken  into 
consideration  before  determining  that  a 
broken  glass  is  not  likely  to  fall.  The  wind 
may  have  been  a  concurring  circumstance, 
but  it  cannot  be  said  to  have  been  the  proxi- 
mate cause,  and  the  broken  glass  the  remote 
cause.  It  cannot  be  true  that  a  defendant 
who  is  liable  if  a  defective  glass  falls  from 
its  own  weight  on  a  quiet  day  is  to  be  relieved 
from  responsibility  because  its  fall  is  due  to 
the  pressure  of  a  wind  which  should  have 
heen  anticipated. 

The  testimony  of  two  witnesses  was  relied 
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upon  to  prove  that  a  round  window  in  the 
upper  story  had  been  broken  for  some  time. 
One  of  these  witnesses  testified  that  she  had 
noticed  the  window  before;  that  it  had  a 
hole  in  it,  etc.;  ahe  had  noticed  the  rattling 
of  these  panes.     She  was  then  asked: 

Q.  Will  you  state  as  to  whether  or  not,  be- 
fore this,  when  you  would  hear  this  rattling, 
whether  you  thought  that  was  a  safe  window 
or  not? 

A.  No,  sir. 

The  testimony  was  inadmissible.  If  we 
overlook  the.  fact  that  the  question  did  not 
ask  her  to  state  her  opinion  upon  oath,  but 
called  merely  for  a  previously  existing  opin- 
ion, and  assume  that  she  meant  to  give  it  as 
her  opinion  at  the  time  of  the  trial  that  the 
glass  was  unsafe,  such  testimony  was  incom- 
petent. It  was  proper  for  her  to  state  the 
condition  of  the  window,  and  the  circum- 
stances which  came  under  her  observation; 
but  it  was  for  the  jurv  to  draw  inferences 
and  conclusions,  as  to  danger  or  safety.  The 
condition  of  this  window  as  to  safety 
was  one  of  the  principal  points  in  the  case. 
Upon  the  unsafe  condition  of  this  window  the 
case  may  be  said  to  have  hinged.  Analogous 
questions  have  been  passed  upon  repeatedly 
by  us,  as  shown  by  the  cases  cited  in  the  brief 
of  counsel.  But  the  objection  now  ursed  was 
not  made,  and  it  is  fair  to  presume  that  the 
trial  court  did  not  consider  it.  The  reason 
given  for  the  objection  was  that  she  was  not 
shown  to  be  an  expert.  The  court  probably 
considered  it  a  matter  requiring  no  special 
qualification,  and  in  this  he  was  right;  and 
we  can  hardly  believe  that  he  would  have 
admitted  the  testimony  had  the  objection 
been  made  which  was  made  in  this  court. 

Again,  error  is  assigned  upon  a  hypotheti- 
cal question  asked  a  medical  expert.  The  ob- 
jection appearing  upon  the  record  is  that  it 
was  incompetent,  which  did  not  advise  the 
court  that  the  form  of  the  (juesUon  was  ob- 
jectionable. The  precise  point  argued  here 
is  that  the  question  made  the  witness's  un- 
derstanding of  the  testimony  of  another  wit- 
ness a  part  of  the  question, — a  practice 
which  has  been  criticised  by  this  court, 
though  permitted  in  some  states.  See  Peo- 
ple V.  Aikin,  66  Mich.  476;  Kempaey  v.  Mc- 
CHnnisSj  21  Mich.  137;  Lawson,  Expert  Ev. 
pp.  144  et  aeq. 

Error  is  also  assigned  upon  the  introduc- 
tion of  admission  of  Bernard  Stroh,  the  pres- 
ident of  the  companv,  who  is  said  to  nave 
ptated  to  the  plaintid's  mother,  in  an  inter- 
view some  hours  after  the  accident,  that  the 
windows  were  defective.  Objection  was 
made  to  the  questions,  but  no  ground  what- 
ever was  stated,  in  two  instances.  A  third 
objection  to  this  testimony  is  based  upon  the 
ground  of  incompetency.  While  there  may 
be  cases  in  which  a  court  could  not  fail  to 
understand  the  point  relied  upon,  even  under 
so  general  an  objection  as  incompetency, 
there  are  others  where  such  an  objection 
would  not  even  puggest  the  real  objection. 
In  this  case  it  might  have  been  intended  to 
mean  that  the  president  had  no  authority  to 
negotiate  a  settlement  or  that  he  was  not 
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engaged  in  a  negotiation  for  that  purpose, 
ajid,  therefore,  t^But  he  was  not  acting  in  the 
company's  business,  or  that,  the  admission 
being  made  in  an  attempt  to  compromise  the 
matter,  it  should  not  be  treated  as  an  admis- 
sion. If  anything  is  settled  by  our  deci- 
sions it  is  that,  unless  an  objection  clearly 
advises  the  trial  court  of  the  specific  ground 
upon  which  it  is  made,  it  will  not  justify  a 
reversal.  Among  the  cases  supporting  this 
rule  are  the  following:  RcLsh  v.  Whitney,  4 
Mich.  495;  Hoard  v.  Little,  7  Mich.  468; 
Young  v.  Stephens,  9  Mich.  607 ;  Morissey  v. 
People,  11  Mich.  332;  Holliater  v.  Brown,  19 
Mich.  166;  Oilbert  v.  Kennedy,  22  Mich.  118; 
Snyder  v.  Willey,  33  Mich.  490;  Campbell 
V.  People,  34  Mich.  351 ;  Ward  v.  Ward,  37 
Mich.  259;  Stevens  v.  Hope,  52  Mich.  69; 
Merkle  v.  Bennington  Twp,  68  Mich.  145; 
Jennison  v.  Haire,  29  Mich.  207 ;  Heymes  v. 
Champlin,  52  Mich.  26;  Jochen  v.  Tihhells, 
60  Mich.  33 ;  Bulen  v.  Granger,  63  Mich.  311 ; 
Abbott  V.  Chaffee,  83  Mich.  266;  People  v. 
Moore,  86  Mich.  134;  Hutchinson  v.  Whit- 
more,  95  Mich.  592;  Seventh-Day  Adventist 
Pub.  Asso.  V.  Fisher,  95  Mieh.  274;  People 
V.  Durfee,  62  Mich.  491. 

A  motion  for  a  new  trial  was  made  upon 
the  following  grounds:  (1)  The  damages 
were  excessive;  (2)  the  damages  are  so  ex- 
cessive as  to  evince  passion,  prejudice,  par- 
tiality, or  corruption  of  the  jury;  (3)  the 
\erdict  is  against  the  weight  of  evidence. 
The  court  found  that  the  damages  were  ex- 
cessive; that  thry  were  not  so  excessive  as 
to  evince  passion,  prejudice,  or  corruption, 
and  that  tney  do  not  exist;  that  the  jurors 
were  so  moved  by  sympathy  for  the  plaintiff, 
and  by  their  common  knowledge  of  the  finan- 
cial ability  of  the  defendant,  and  their  be- 
lief of  large  amounts  expended  by  the  defend- 
ant for  medical  expert  evidence,  as  to  have 
awarded  a  larger  amount  than  they  other- 
wise would  have  done,  and  to  that  extent 


partiality  is  found;  that  the  verdict  is  not 
contrary  to  or  against  the  weight  of  evi- 
dence. The  order  was  then  ms^e  ordering 
a  new  trial  unless  $6,500  should  be  remitted 
from  the  verdict.  Error  is  assigned  upon 
this  order.  Counsel  ar^e  that  $3,500  is  ex- 
cessive damage  for  a  stiff  arm;  but  we  can- 
not say  tha/t  it  is  so  clearly  excessive  as  to 
justify  our  interference  upon  that  ground. 
We  are  also  of  the  opinion  that  making  a 
new  trial  dependent  upon  a  refusal  to  remit 
a  portion  of  the  verdict  in  cases  of  this  kind 
is  a  well-settled  practice  in  this  state,  where, 
as  in  this  case,  the  amount  of  unliquidated 
damage  is  the  only  question  involved.  It  has 
always  been  considered  lawful  for  the  trial 
judge  in  such  a  case  to  set  aside  a  verdict  as 
excessive;  and  it  has  been  a  common  practice 
lo  grant  a  portion  of  the  relief  asked  by  re- 
quiring a  remission  of  a  portion  of  the  ver- 
dict as  a  condition  upon  which  the  new  trial 
will  be  denied.  This  has  always  been  a  mat- 
ter of  discretion,  and,  where  it  is  not  clearly 
erroneous,  the  action  of  the  trial  court  should 
not  be  disturbed. 

Several  other  questions  are  raised,  but  our 
investigation  of  them  leads  to  the  conviction 
that  they  do  not  furnish  a  ground  for  revers- 
al of  the  case.  We  think  it  unnecessary  to 
discuss  them.  The  jury  found  a  cause  of 
action,  and  that  left  merely  the  question  of 
the  amount  of  damages  to  be  awarded.  These 
involved  pain  and  suffering,  and  prospective 
as  well  as  past  deprivation  of  the  use  of  the 
arm.  Such  damages  are  not  altogether  a 
matter  of  mathematical  computation,  but 
they  are  determined  by  the  concensus  of  opin- 
ion of  the  jury,  acting  under  the  direction  of 
the  judge.  The  question  of  new  trial  was 
within  the  discretion  of  the  court. 

The  judgment  of  the  Circuit  Court  is  af- 
firmed. 

The  other  Justices  concur. 
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*1.  For  the  purposes  of  collecting;  a 
checlc  or  draft  deposited  or  left  for 
collection,  a  bank  must  employ  a  suitable 
subagent,  if  an  agent  be  necessary.  It  must 
not  transmit  checks  or  drafts  directly  to  the 
bank  or  party  by  whom  payment  is  to  be 
made.  No  party  upon  whom  rests  the  obliga- 
tion to  pay  upon  presentation  can  be  deemed 
a  suitable  agent.  In  contemplation  of  law,  to 
enforce,  on  behalf  of  another,  a  claim  against 
itself. 

^Headnotes  by  Collins.  J. 


Note. — As  to  right  of  collecting  bank  to  send 
check  directly  to  drawee  bank,  see  Anderson  ▼. 
Rodgers  (Kan.)  27  L.  R.  A.  248.  and  note;  also 
Kershaw  t.  Ladd  (Or.)  ante,  286. 
44  L.  R.  A. 


2.  This  rnle  is  not  affected  by  notice 
to  a,  depositor  that  the  bank  attempting 
a  collection  limits  Its  liability  so  that  It  acts 
as  agent  only  for  the  depositor,  and  In  for- 
warding items  for  collection  is  only  bound 
to  select  agents  who  are  responsible  according 
to  its  judgment  and  means  of  knowledge,  and 
assumes  no  risk  or  reeponslbllity  on  account 
of  the  omission,  negligence,  or  failure  of  such 
agents. 

8.  Nor  TKiU  an  estnblished  nsave  nnd 
custom  existlnar  nnlonv  banks  to  send 
checks  or  drafts  payable  by  other  banks,  at 
distant  points,  to  the  drawee  directly,  and  by 
mail,  In  case  there  Is  no  other  bank  of  good 
standing  In  the  same  town,  excuse  or  justify 
such  a  course  of  procedure.  In  case  of  loss 
through  the  bad  conduct  of  the  drawee,  the 
sender  of  the  check  or  draft  must  bear  It. 

(Start,   Ch.  J.,  dissents,) 

(May  2,  1899.) 

APPEAL  hy  plaintiff    from  an  order    of 
the  District  Court  for  Hennepin  County 
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overnilinff  a  motion  for  new  trial  after  ver- 
dict in  favor  of  defendant  in  an  action 
brought  to  hold  defendant  liable  for  negli- 
gence in  failing  to  promntly  collect  a  check 
which  had  been  depoeitea  with  it  for  collec- 
tion.   Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Penney  Sc  McMillan,  for  ap- 
pellant: 

The  respondent,  having  undertaken  the 
collection  of  this  check,  was  liable,  not  only 
for  its  own  negligence,  but  for  the  negligence 
of  its  chosen  agents,  unless  there  was  some 
contract  between  the  parties  bo  the  contrary. 

titreissguth  v.  National  Oerman-American 
Bank,  43  Minn.  50,  7  L.  R.  A.  363. 

In  the  absence  of  express  authority,  an 
agent  to  collect  or  receive  payment  am  re- 
ceive  nothing  but  money  in  satisfaction  of 
his  principaPs  claim. 

1  Am.  &  l!:ng.  Enc.  Law,  2d  ed.  p.  1027; 
Story,  Agency,  0th  ed.  98;  Mechem,  Agency, 
375;  Ti-uU  v.  Hammond,  71  Minn.  172;  Haz- 
lett  V.  Commercial  Nat.  Bank,  132  Pa.  118; 
Fifth  Nat.  Bank  v.  Ashioorth,  123  Pa.  212, 
2  L.  R.  A.  491;  Merchants*  Nat.  Bank  v. 
Goodman,  109  Pa.  422,  58  Am.  Rep.  728; 
Whitney  v.  Esson,  99  Mass.  308,  96  Am.  Dec. 
762;  Fartoell  v.  Curtis,  7  Biss.  160;  Marine 
Bank  v.  Fulton  County  Bank,  2  Wall.  252, 
17  L.  ed.  785;  Ward  v.  Smith,  7  Wall.  447, 
19  L.  ed.  207;  Bank  of  Antigo  v.  Union 
Trust  Co.  149  Dl.  343,  23  L.  R.  A.  611. 

Bv  giving  up  the  check  and  taking  the 
draft,  respondent  made  the  draft  his  own  as 
between  it  and  appellant. 

Whitney  v.  Bsson,  99  Mass.  308,  96  Am. 
Dee.  762. 

The  alleged  customs  are  nothing  more  than 
habits  or  methods  of  transacting  business, 
adopted  by  the  local  bankers  for  their  own 
convenience  and  economy.  There  is  no  pre- 
tense that  appellant  had  any  knowledge  of 
them. 

Even  if  valid,  thev  are  operative  only  in 
respect  to  those  who  have  been  shown  to  have 
haa  knowledge  of  them. 

Baxter  v.  Sherman  (Minn.)  6  Det.  L.  N. 
No.  21,  76  N.  W.  211;  Bern  v.  Kellogg,  54 
Neb.  560 ;  Thompson  v.  Minneapolis  d  St.  L. 
R.  Co.  35  Minn.  428. 

There  can  be  no  presumption  iiiwt  the 
usages  of  a  particular  trade  or  business  are 
known  to  persons  not  in  that  business. 

27  Am.  ft  Ensr.  Enc.  Law,  p.  750;  Keavy 
V.  Thuett,  47  Minn.  266;  Nippolt  v.  Fire- 
men's Ins.  Co.  57  Minn.  275. 

In  placing  the  check  with  respondent  for 
collection,  appellant  did  not  assent  by  im- 
plication to  a  custom  that  it  should  be  negli- 
gent. 

Dem  V.  Kellogg,  54  Neb.  560. 

No  custom  or  usage  amonf^  bankers  as  to 
the  manner  of  presenting  ordinary  checks  for 
payment,  e.  g.,  ol  presenting  by  mail,  will 
relieve  them  from  the  legal  duty  of  present- 
ing such  checks  within  a  reasonable  time. 

First  Nat.  Bank  v.  Miller,  37  Neb.  500;  27 
Am.  A  Eng.  Enc.  Law,  p.  708;  Whitney  v. 
Esson,  99  Mass.  308,  96  Am.  Dec.  762. 

In  a  legal  sense  a  custom  is  to  be  deemed 
anreasont^le  if  it  be  opposed  to  the  policy  of 
tlie  law,  as  where  it  tends  to  unsettle  well- 

44  L.  R.  A. 


established  rules  of  law  established  for  the 
protection  of  the  rights  of  parties. 

Merchants*  Ins.  Co.  v.  Prince,  50  Minn.  53 ; 
Olohe  Mill.  Co.  V.  Minneapolis  Elevator  Co, 
44  Minn.  153;  William  Deering  d  Co.  v.  Kel- 
so (Minn.)  76  N.  W.  792. 

When  respondent  received  the  Norton 
check  for  collection,  there  was  an  implied  un- 
dertaking on  its  part  to  take  all  steps  nec- 
essary to  protect  appellant's  rights  against 
the  maker  of  the  check. 

J  agger  v.  National  German- American 
Bank,  53  Minn.  386;  West  v.  St.  Paul  Nat, 
Bank,  54  Minn.  460. 

It  therefore  undertook  in  appellant's  be- 
half, not  to  mail  the  check  to  the  bank  on 
which  it  was  drawn,  but,  within  a  reasonable 
time,  to  present  the  same  to  this  bank  and 
demand  its  payment.  If  it  Sailed  to  do  this, 
it  lost  to  appellant  all  recourse  on  the  maker 
of  the  check. 

Cork  V.  Bacon,  45  Wis.  192,  30  Am.  Rep. 
712;  Western  Wheeled  Scraper  Co.  v.  Sadi- 
lek,  50  Neb.  105;  Wagner  v.  Crook,  167  Pa. 
259;  Anderson  v.  Rodgers,  53  Kan.  542,  27 
L.  R.  A.  248 ;  Industrial  Trust,  Title,  d  Sav. 
Co.  V.  Weakley,  103  Ala.  458 ;  National  State 
Bank  v.  Weil,  141  Pa.  157 ;  Grange  v.  Reigh, 
93  Wis.  552;  2  Dan.  Neg.  Inst.  1590  et  seq. 

If  respondent  was  willing  to  take  the  check 
without  special  stipulations,  appellant  was- 
airthorizea  to  assume  therefrom  that  it  was 
able  to  collect,  and  that  it  had  the  proper 
agent  through  whom  to  do  it  promptly. 

Drovers'  aat.  Bank  v.  Anglo-American 
Pkg.  dP.Co.U1  111.  100,  57  Am.  Rep.  855. 

Instead  of  presenting  the  check  through 
the  express  company  or  through  any  third  or 
disinterested  party,  respondent  mailed  the 
check  direct  to  the  bank  on  which  it  wa» 
drawn.  This  was  such  negligence  as  ren- 
ders it  liable  for  the  loss  sustained  thereby. 

1  Dan.  Neg.  Inst.  328a;  Merchants'  Nat. 
Bank  v.  Goodman,  109  Pa.  422,  58  Am.  Rep. 
728;  Drovers'  Nat.  Bank  v.  Anglo-American 
Pkg.  d  P.  Co.  117  111.  100,  57  Am.  Rep.  855; 
Anderson  v.  Rodgers,  53  Kan.  542,  27  L.  R. 
A.  248;  First  Nat.  Bank  v.  City  Nat.  Bank, 
12  Tex.  Civ.  App.  318;  Farwell  v.  Curtis,  7 
Biss.  160;  German  Nat.  Bank  v.  Bums,  12 
Colo.  539. 

In  a  note  to  Anderson  v.  Rodgers  (Kan.) 
as  reported  in  27  L.  R.  A.  248,  after  review- 
ins  the  American  and  English  authorities, 
it  IS  said :  "The  result  of  the  American  de- 
cisions is  entire  unanimity  in  holding  that 
it  is  not  proper  to  send  a  check  by  mail  di- 
rectly to  the  drawee  for  payment  except  in 
New  York  state,  where,  as  shown  ahove,  the 
decision  to  the  contrary  cites  as  authority 
two  other  cases  which  do  not  exactly  de- 
cide the  Question." 

Mr.  Jonn  T.  Baxter,  for  respondent: 

The  pass-book  notice  showed  what  was 
the  contract  between  the  parties,  and  served 
to  fix  the  duties  and  liahilities  of  this  re- 
spondent. 

No  court  has  ever  held  that  the  implied 
contract  between  the  bank  and  its  customer 
governing  collections  might  not  be  varied  by 
express  agreement. 

Allen  V.  Merchants'  Bank,  22  Wend.  215, 
34  Am.  Dec.  280. 
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In  detenniniiig  what  the  agreement  is  be- 
tween the  bunk  and  its  customer,  it  has  been 
held  that  the  contents  of  a  placard  poeted 
up  in  the  bank,  whei'eby  the  bank  offered  to 
make  collections  upon  certain  terms,  was 
proper  evidence  to  show  what  the  oontract 
between  the  parties  was,  even  without  proof 
that  the  customer  had  ever  seen  the  placard, 
or  knew  of  its  existence. 

Wingate  v.  Mechanics*  Bank,  10  Pa.  104; 
Heath  v.  Portsmouth  8av.  Banfc,  46  N.  H. 
78,  88  Am.  Dec.  194;  Hohoenvcald  v.  Metro- 
politan 8av.  Bank,  57  N.  Y.  418;  Re  State 
Bank,  56  Minn.  110;  Re  Bank  of  Minnesota 
(Minn.)  77  N.  W.  796. 

It  was  not  negligence  to  send  the  Norton 
eheck  direct  to  the  Mapleton  Bank  for  col- 
lection. 

It  had  long  been  the  usage  of  the  respond- 
4*nt  bank,  and  appellant  was  bound  by  that 
usage. 

1  Morse,  Banks  &  Banking,  28,  29;  Mills 
v.  Bank  of  United  States,  11  Wheat.  431, 
6  L.  ed.  512. 

It  was  sacctioned  by  the  general  usage  of 
'banks. 

Flanders  v.  Chicago,  St.  P.  M,  ds  0.  R.  Co. 
61  Minn.  193;  Jefferson  County  Soa).  Bank 
V.  Commercial  Nat.  Bank,  98  Tenn.  337 ; 
note  on  Banking  Customs  to  Shaw  v.  Ja^iohs 
(Iowa)  21  L.  R.  A.  440;  Dorchester  d  M. 
Hank  v.  "New  England  Bank,  1  Cush.  177 ; 
Warren  Bank  v.  Suffolk  Bank,  10  Cush.  582; 
Davis  V.  First  Nat.  Bank,  118  Cal.  600;  Brit- 
ish d  American  Mortg.  Co.  v.  Tibballs,  63 
Iowa,  468. 

The  particular  usage  above  described  was 
long  since  adopted  by  the  London  banks,  and 
is  recognized  and  sanctioned  by  the  English 
•courts. 

Heywood  v.  Pickering.  L.  R.  9  Q.  B.  428; 
Prideaux  v.  Criddle,  L.  R.  4  Q.  B.  461. 

It  is  also  sanctioned  in  New  York„  where 
the  volume  of  banking  business  transacted 
lends  weight  to  the  decisions. 

Mcintosh  V.  Tyler,  47  Hun,  99;  India  v. 
National  City  Bank,  80  N.  Y.  100;  Brtggs 
-V.  Central  Nat.  Bank,  89  N.  Y.  182,  42  Am. 
Rep.  285;  Shipsey  v.  Bowery  Nat.  Bank,  50 
N.  Y.  485. 

A  drawee  bank  to  whom  a  check  is  mailed 
^or  collection  becomes  thereby  a  subagen»t  of 
the  owner  for  purposes  of  presentment,  notice 
of  dishonor,  etc. 

Simonds  v.  Bla^ck  River  Ins.  Co.  Fed.  Cas. 
No.  12,874;  Blakeslee  v.  Hewett,  76  Wis.  341; 
Mount  Pleasant  Branch  of  State  Bank  v. 
McLeran,  26  Iowa,  306. 

By  express  agreement  the  selection  of 
agents  was  to  be  according  to  respondent's 
"judgment  and  means  oi  knowledge." 

1  Morse,  Banks  &  Banking,  432. 

Where  the  drawee  bank  is  the  only  one  in 
the  town  it  is  excepted  from  the  operation 
•of  the  rule. 

Western  Wheeled  Scraper  Co,  v.  Sadilek, 
50  Neb.  105. 

Collection  by  express  would  have  been  un- 
tisual,  and  was  never  contemplated  by  the 
parties. 

1  Morse,  Banks  &  Banking,  §  243. 

But  the  question  of  proper  presentment  is 
44  L.  R.  A. 


eliminated  from  this  case,  for  it  resulted  in 
no  loss  to  this  appellant. 

Indig  v.  National  City  Bank,  80  N.  Y.  lOo. 

There  was  no  negligence  in  receiving  the 
draft  on  the  Mankat6  Bank. 

Jefferson  County  Sav.  Bank  v.  Commerddl 
Nat.  Bank,  98  Tenn.  337 ;  British  d  American 
Mortg.  Co.  y.  Tibialis,  63  Iowa,  468 ;  Russell 
V.  Hankey,  6  T.  R.  12;  1  Morse,  Banks  k 
Banking,  23,  H  8 ;  Lawson,  Usages  &  Customs, 
§  228;  Story,  Agency,  9th  ed.  §  98;  Mnchem, 
Agency,  §  375. 

ColliiUy  J.,  delivered  the  opinion  of  the 
court: 

On  the  admitted  facts  in  this  case,  the  only 
question  necessarily  to  be  determined,  in  our 
opinion,  is  whether  defendant  bank,  doing 
business  at  Minneapolis,  was  negligent  when 
it  sent  by  mail,  and  for  collection,  the  Nor- 
ton check,  directly  to  the  bank  at  Mapleton, 
117  miles  distant,  upon  which  bank  the  check 
was  drawn;  loss  having  resulted  by  reason 
of  the  adoption  of  this  method  of  presenting 
the  paper  for  payment.  The  defendant  seeks 
to  justify  its  procedure  upon  the  ground  that 
it  had  restricted  its  liability  to  its  deposit- 
ors, when  collecting  checks  and  arafts,  by 
meane  o^  the  notice  printed  upon  its  depos- 
itors' bank  or  pass  books,  of  which  notice 
plaintiff's  secretary  had  actual  knowledge; 
and  also  because  of  a  well-settled  usage  and 
custom  ttien  prevailing  in  banks;  and, 
further,  because  the  same  result  would  have 
ensued  had  another  correspondent  been  se- 
lected. 

1.  Although  the  defendant  had  limited  its 
liability  so  that  when  receiving  checks  or 
drafts  for  collection,  or  on  deposit,  it  acted 
as  an  agent  only,  and  in  forwarding  these 
items  to  other  points,  for  collection,  it  was 
only  bound  to  select  agents  who  were  re- 
sponsible, according  to  its  judgment  and 
means  of  knowledge,  and  assumed  no  risk  or 
responsibility  on  account  of  their  omission 
or  n^lect  or  failure,  defendant  was  obliged 
to  exercise  reasonable  care  and  diligence  in 
adopting  a  method  of  preseoting  the  check 
in  (question  to  its  drawee  for  payment,  in  se- 
lecting its  agent.  Now,  can  it  be  held  that 
defendant  exercised  reasonable  care  when  it 
sent  the  check  by  mail  to  the  very  party 
most  interested  against  the  payee  and  princi- 
pal, and  thus  to  place  such  principal  en- 
tirely in  the  hands  of  its  adversary,  Norton 
had  ample  funds  on  deposit  when  he  drew 
the  check  and  also  when  the  check  reached 
the  drawee,  presumably  on  July  31,  at  the 
opening  of  business  hours.  It  was  import- 
ant that  it  should  speedily  be  presentea  for 
payment,  in  order  to  fix  his  liability  in  case 
of  nonpayment.  This  was  of  the  utmost  im- 
portance to  both  payee  and  maker,  in  order 
that  the  interests  of  each  might  be  protected. 
The  interest  of  the  drawee  would  naturally 
be  to  procrastinate,  and  possiblv  this  would 
be  its  inclination.  It  seems  to  be  settled  by 
all  of  the  authorities  that,  "for  the  purposes 
of  collection,  the  collecting  bank  must  em- 
ploy a  suitable  sub-agent.  It  must  not 
transmit  its  checks  or  bills  directly  to  the 
bank  or  party  by  whom  payment  is  to  be 
made,  wiUi  the  request  that  remittances  be 
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made  therefor.     Jt    is    conBidered    th&t    no 
firm,  bank,   corporation,   or   individual   can 
l>e  deemed  a  suitable  agent,  in  contemplation 
of  law,  to  enforce  in  behalf    of    another  a 
<*1aim  against    itself."     1    Dan.    Neg.    Inst. 
n28a;  3  Am.  k  Eng.  £nc.  Law,  2d  ed.  p.  809; 
Drovers'  Nat.  Bank  v.  Anglo-American  Pkg. 
4t  P.  Co.   117  111.  100,  5i     Am.    Rep.    855; 
Merchants'  Nat.  Bank  v.  Goodman,  109  Pa. 
422,  58  Am.  Rep.  72S ;Wagner  v.  Crook,  167 
Pa.  259;   German  Nat.  Bank  v.  Bums,  12 
Colo.  539;  Anderson  v.  Rogers,  53  £^n.  542, 
27  L.  R.  A.  248.     See  note  to  this  last  case 
in  27  L.  R.  A.  248,  in  which  the  authorities 
are  carefully  considered.     The  truth  of  the 
remark  as  to  the  unsuitability  of  the  drawee 
of  a  check  as  the  agent  selected  to  enforce 
its  collection,  and  what  may  be  expected  if 
the  practice  is  upheld,  is  well  illustrated  bv 
che  facts  now  before  us.    As  before  stated, 
the  check  must,  in  due  course  of  mail,  have 
reached  Mapleton  on  the  morning  of  July 
31.     Had  it  been  in  the  hands  of  a  properly 
^designated  third  party,  it  would  have  been 
presented  and  paid  that  day.    The  proceeds 
would,  if  promptly  transmitted,  have  reached 
defendant  on  the  morning  of  August  1   or 
2.     Even  if  the  payment  had  then  ^en  made, 
as  it  finally  was,  in  a  check  upon  the  Man- 
lea  to  Bank,  and  defendant  had  pursued  the 
•course  it  did  as  to  its    collection,    no    loss 
would  have  resulted.  But  instead  of  account- 
ing for  the  Norton  check,  so  that  defendant 
would  receive  the  proceeds  as  early  as  Au- 
^st  2,  the  Mankato  check  was    made   out 
on  August  4,  and  came  to  defendant's  hands 
the  next  day.    With  sufficient  funds  in  its 
hands  to  meet  the  check,  the  Mapleton  Bank 
postponed  a  remittance  for  three  days,  and 
then  sent  a  check,  wliieh  proved  to  be  worth- 
less when  seasonably  presented  for  payment. 
2.  We  have  stated  tne  grounds  upon  which 
defendant  attempts  to  justify.     It  did  show 
that  it  was  usual  and  customary  for  banks 
to  send  checks  and  drafts,  payable  by  other 
banks  at  distant  points,  to  the  drawee  direct, 
and  by  mail,  provided  there  was  no  other 
t)ank  of  good  standing  in   the  same  town, 
while  plaintiff  was  allowed  to  prove  that  an 
expresA  company,  whose  business  it  was  to 
collect  and  transmit  money,  had  offices    in 
"both  places.     We  fail  to  »ee  what  possible  ef- 
fect upon  a  case  of  thi-s  kind  the  fact  that  the 
•drawee  is  the  only  bank  in  good  standing  in 
the  town  can  have  upon  the  duty  of  a  Imnk 
which  undertakes  a  collection.    Any  reason 
for  such  a  course  is  equally  as  sound  where 
there  are  two  or  more  banks  in  the  to\vn  as 
where  there  happene  to  be  but  one.     While 
the  syllabus  of  one  of  the  cases  cited  in  sup- 
port   of     counsel's     proposition     (Western 
Wheeled  Scraper  Co,  v.  Sadilek,  50  Neb.  105, 
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may  justify  him,  the  opinion  does  not.  We 
cannot  agree  with  counsel  that  the  usage  and 
custom  here  relied  upon  is  a  defense  to  the 
claim  that  defendant  was  negligent  when  for- 
warding this  check  to  the  Mapleton  Bank  for 
presentation  and  payment.  As  a  general 
rule,  usage  and  custom  will  not  justify  neg- 
ligence. It  may  be  admitted  that  such  a 
course  is  frequently  adopted,  but  it  must  be 
ut  the  risk  oi  the  sender,  who  transmits  the 
evidence  of  indebtedness  upon  which  the 
right  to  demand  payment  aepends,  to  the 
party  who  is  to  make  the  payment.  Such  a 
usage  and  custom  is  opposed  to  the  policy 
of  the  law,  unreasonable  and  invalid.  It 
was  so  decided  in  Drovers*  Nat.  Bank  v. 
Anglo-American  Pkg.  d  P.  Co.  117  111.  100, 
57  Am.  Rep.  855,  and  Merchants*  Nat.  Bank 
V.  Goodman,  109  Pa.  422,  58  Am.  Rep.  728. 
Counsel  for  defendant  has  cited  two  cases 
from  the  English  Law  Reports  and  three 
from  the  New  York  circuit  court  of  appeals 
as  authority  upon  this  question.  An  examina- 
tion of  these  cases  will  show  that  this  exact 
question  was  not  decided.  See  27  L.  R. 
A.  248,  note,  supra. 

3.  Counsel  for  defendant  also  urges  that 
plaintiff  oueht  not  to  recover,  because  the  re- 
sult would  nave  been  the  same  had  another 
correspondent  been  selected  to  present  the 
check.  This  assumes  that  a  third  party 
would  have  waited  until  August  4  for  pay- 
ment, and  then  would  have  accepted  a  cneck 
upon  the  Mankato  Bank  as  payment,  which 
would  have  been  transmitted  to  defendant 
August  5.  Such  an  asumption  reflects  se- 
riously upon  the  ordinary  methods  of  bank 
officers,  and  is  without  foundation.  Prima- 
rily, the  loss  to  plaintiff  grew  out  of  the  fact 
that  defendant  negligentlv  selected  an  un- 
suitable party  to  present  the  check,  the  payee, 
to  compel  payment,  or,  in  case  of  refusal,  to 
protect  its  rights,  as  against  Norton,  by  due 
protest  and  notice  of  nonpayment.  We  need 
not  discuss  the  further  contention  that  pay- 
ment of  the  Norton  check  could  only  be  made 
in  money. 

The  order  refusing  a  new  trial  is  reversed, 
and,  on  the  finding  of  fact,  judgment  must 
be  ordered  in  plaintiff's  favor  in  t^e  court 
below,  unless  such  court,  in  its  discretion, 
grants  a  new  trial. 

Start,  Ch.  J.,  disseating: 

I  dissent.  Under  the  undisputed  evidence 
in  this  case,  as  to  the  universal  custom  of 
banks  in  collecting  paper  drawn  upon  a  bank 
in  good  standing,  which  is  the  only  bank  at 
the  place  of  its  location,  it  cannot  in  my 
opinion  be  held,  as  a  matter  of  law,  negli- 
gence for  the  collecting  bank  to  send  the 
paper  to  the  drawee  bank  for  collection. 
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MONTANA  SUPREME  COURT. 


Minnie  A.  CAMERON,  Admrx.  etc.,  of  An- 
gus D.  Cameron,  Deceased,  Appt., 

V, 

KENYON-CONNELL  COMMERCIAL  COM- 
PANY, Deft,, 
and 
W.  R,  KENYON  et  al,  Reapta. 


( Mont. 


) 


1.  A  city  ordinance  cnnnot  nnthorlsc 
a.  Inrver  qnnntlty  of  explosive  po^r- 
der  to  be  kept  within  tne  citj  limits  than 
the  state  statute  allows. 

2.  An  explosion  of  vlant  pcvrder  kept 
by  a  corporation  within  the  city  limits  in  vio- 
lation of  law  renders  the  corporation  liable 
for  the  damages  thereby  caused. 

8.  It  Is  the  dnty  of  tbe  directors  of  a 
corporation  dealing  in  explosives  to  exer- 
else  such  reasonable  supervision  over  the 
management  of  their  company's  business  as 
will  result  in  the  observance  of  the  utmost 
care  on  the  part  of  the  subordinates  who  di- 
rect or  handle  the  explosives. 

4.  It  Is  tbe  dnty  of  the  directors  of  a 
corporation  to  avoid  the  creation  of  nui- 
sances by  their  corporation  through  Its  em- 
ployees acting  within  the  line  of  their  duties. 

6.  A  servant  Is  held  to  the  same  de- 
arree  of  care  In  the  performance  of  what- 
ever is  intrusted  to  him  by  the  master  to  do 
that  the  law  would  hold  the  master  to  were 
he  acting  for  himself. 

6.  The  liability  of  a  director  of  a  cor- 
poration In  tort  is  not  to  be  avoided  by 
his  vicarious  character,  where  a  tort  of  the 
corporation  has  been  committed  through  the 
directors. 

7.  Nonexecntlon  of  the  dnty  of  direct- 
ors, which  results  in  the  positive  act  of  a 
creation  and  maintenance  of  a  continuing 
nuisance  by  the  corporation,  on  account  of 
which  a  third  person  is  killed,  amounts,  un- 
less explained,  to  a  misfeasance  on  their  part, 
or.  If  they  have  actual  knowledge  of  and  au- 
thorize the  nuisance,  to  malfeasance,  and  Is 
not  merely  a  nonfeasance  for  which  their 
liability  can  be  limited  to  the  corporation 
only. 

8.  A  director  who  knows  nothing  of  a 
nnlsance  maintained  by  the  corpora- 
tion, and  who  could  not,  by  exercising  ordi- 
nary diligence  In  control,  have  known  of  it, 
or  who  has  performed  his  duty  of  taking  care. 
Is  not  personally  responsible  for  the  nui- 
sance. 

O.  The  liability  of  the  ofllcers  of  a 
corporation  for  nearllvence  In  storing 
giant  powder  in  violation  of  law  depends  up- 
on their  exercise  of  reasonable  diligence  In 
the  control  and  supervision  of  the  business. 

(March  20,  1899.) 

APPEAL  by  plain  tiff  from  a  judgment  of 
the  District  Court  for  Silver  Bow  Coun- 

S^OTE. — As  to  personal  liability  of  officers  of 
a  corporation  for  its  torts  or  negligence,  see 
note  to  Nunnelly  v.  Southern  Iron  Co.  (Tenn.) 
28  L.   R.  A.  421. 

As  to  liability  of  agent  or  servant  In  general 
for  his  own  negligence,  see  note  to  Mayer  v. 
Thompson-Hutchison  BIdg.  Co.   (Ala.)  28  L.  R. 
A.  433. 
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ty  in  favor  of  the  individual  defendants  in  » 
suit  brought  to  hold  them  liable  as  directors 
of  a  corporation  for  the  death  of  plaintiffs 
intestate  which  was  alleged  to  have  been 
caused  by  the  negligent  management  of  the 
corporate  business.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Meaara.  J.  W.  Kinsley  and  T.  J.  Walsh, 
for  appellant: 

The  place  was  a  public  nuisance,  being 
maintained  in  violation  of  law. 

Wood,  Nuisances,  69;  Ohicago,  W.  d  V. 
Coal  Co,  V.  Olaaa,  34  111.  App.  364;  Laflin  S 
R,  Powder  Co.  V.  Teamey,  131  111.  322,  7  L. 
R.  A.  262. 

And  the  defendant  company  waa  liable  for 
all  damages  occasioned  by  the  nuisance,  re- 
gardless of  the  question  of  negligence. 

Ibid, 

The  corporation  is  an  intangible,  incor- 
poreal thing,  existing  only  in  the  contempla- 
tion of  the  law.  It  can  do  nothing  except 
through  the  trustees;  it  can  know  nothing 
except  through  its  trustees.  Its  trustees 
manage  its  stock,  property,  and  concerns. 

Comp.  Stat  S  450,  6th  Div. 

The  trustees  may  appoint  subordinate 
agents  to  attend  to  details  of  the  company's 
business,  but  they  must  supervise  it. 

3  Thomp.  Corp.  S  4107. 

In  the  exercise  of  this  duty  of  supervision 
the  measure  of  care  and  diligence  required 
of  trustees  is  generally  held  to  be  such  as  a 
prudent  man  exercises  in  his  own  affairs. 

Spelling,  Priv.  Corp.  432;  Williama  v. 
McKay,  46  N.  J.  £q.  25;  Hun  v.  Cary,  82 
N.  Y.  66,  37  Am.  Rep.  546. 

The  character  of  the  business  is  of 
weighty  import  in  the  determination  of  the 
degree  of  circumspection  to  be  observed  by 
trustees  about  the  business  of  the  company. 

Brigga  v.  Spaulding,  141  U.  S.  132,  36  L 
ed.  662. 

The  explosive  nature  of  the  material 
handled,  and  the  constant  danger  of  explo- 
sion, were  a  continuing  admonition  to 
guard  against  explosion. 

Mather  v.  Rillaton,  156  U.  S.  301,  39  L. 
ed.  464;  Burke  v.  Anderaon,  34  U.  S.  App. 
132,  69  Fed.  Rep.  814,  16  C.  C.  A.  442. 

If  the  trustees  permit  the  business  as  car- 
ried on  to  become  a  public  nuisance,  they  are 
jointly  liable  with  the  corporation  for  all 
damages  ensuing. 

Wood,  Nuisances,  834;  Parker  &  W.  Pub- 
lic Health,  197 ;  Rex  v.  Medley,  6  Car.  A  P. 
292;  People  v.  Detroit  White  Lead  Worka, 
82  Mich.  471,  0  L.  R.  A.  722;  Nunnelly  v. 
Southern  Iron  Co.  94  Tenn.  397,  ^8  L.  R.  A. 
421;  2  Wharton,  Crim.  L.  1423;  1  Bishop, 
Crim.  L.  316. 

The  trustees  were  wilfully  or  negligently 
blind  if  they  did  not  know  of  the  nuisance. 

They  are  held  to  have  knowledge  of  the 
customs  of  the  company,  and  the  usual  way 
in  which  its  business  is  transacted. 

3  Thomp.  Corp.  §S  4008-4108 ;  Fraylor  ▼. 
Sonora  Min.  Co.  17  Cal.  594;  WiUiama  v.  Mo- 
Kay,  46  N.  J.  Eq.  25;  Reynolda  v.  Collina,  78 
Ala.  94;  Cox  v.  Rohinaon,  70  Fed.  Rep.  761; 
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Com.,  LaiD8on,  v.  Ohio  d  P,  R.  Oo,  1  Grant, 
Cas.  329;  Lawson,  Usages  A  Customs,  51. 

Every  violation  of  law  is  a  breach  of  duty. 

Thompson  v.  Greeley,  107  Mo.  577. 

Anyone  who  may  be  punished  criminally 
for  maintaining  a  public  nuisance  is  an- 
swerable civilly  to  any  person  who  suffers  an 
consequence  of  the  nuisance. 

Congreve  v.  Smith,  18  N.  Y.  80. 

The  doctrine  of  misfeasance  and  nonfeas- 
■anoe  is  one  of  those  subtleties  of  the  law  for 
which  no  man  can  give  any  sensible  reason, 
and  which  the  courts  of  the  present  day 
usually  succeed  in  refining  away. 

Grcenberg  v.  Whitcon^  Lumber  Go,  90 
Wis.  225,  28  L.  R.  A.  439 ;  Mayer  v.  Thomp- 
son-Hutchison Bldg.  Go.  104  Ala.  611,  28 
li.  R.  A.  437 ;  Nunnelly  v.  Southern  Iron  Go. 
94  Tenn.  397,  28  L.  R.  A.  427 ;  Simmons  v. 
Everson,  124  N.  Y.  319. 

Mr.  John  F.  Forbis,  for  respondents: 

The  officer  or  agent  of  a  corporation  be- 
comes liable  with  the  corporation  primarily 
to  third  parties,  whenever  by  malfeasance  or 
by  misfeasance  he  has  contributed  to  the  in- 
jury to  such  third  person.  On  the  contrary, 
lie  18  never  liable  to  third  persons  for  acts  of 
nonfeasance,  but  may  be  held  liable  therefor 
to  his  principal,  the  corporation. 

3  Thomp.  Corp.  §  4091 ;  Fanning  v.  D.  M. 
Osborne  &  Go.  102  N.  Y.  441;  Hetoeit  v. 
Swift,  3  Allen,  420;  Nunnelly  v.  Southern 
Iron  Co.  94  Tenn.  397,  28  L.  R.  A.  421. 

In  the  absence  of  any  express  provisions 
•of  statutes  or  ordinances  on  the  subject,  the 
liability  of  an  officer  or  director  of  a  corpora- 
tion for  any  wrongful  act  of  the  corporation 
itself  may  be  fairly  said  to  depend  on  their 
personal  participation  therein. 

One  who  was  the  director  and  the  presi- 
dent of  a  corporation  was  held  persomtlly 
liable,  in  Ghenango  Bridge  Go.  v.  Paige,  83 
N.  Y.  178,  38  Am.  Rep.  407,  for  the  wrongful 
use  by  the  company  of  its  bridge  as  a  toll- 
"bridge,  whereby  business  was  improperly  di- 
verted from  another  bridge.  In  this  case  he 
actively  participated  in  the  wrongful  acts 
•of  the  corporation. 

But  the  president  of  a  corporation  who 
was  not  shown  to  have  advised  or  approved 
-of  its  wrongful  use  of  a  street  for  a  private 
railroad  of  a  corporation  was  held  not  per- 
-sonally  liable  therefor. 

Fanning  v.  D.  M.  Osborne  &  Go.  102  N.  Y. 
441. 

The  same  distinction  clearly  appears  in 
the  other  cases. 

Beach,  Priv.  Corp.  253,.  254,  255,  262; 
Bath  V.  Gaton,  37  Mitjh.  199;  Harriman  v. 
Stotoe,  57  Mo.  93:  Carey  v.  Rochereau,  16 
Fed.  Rep.  87;  Henshaw  v.  Noble^  7  Ohio  St. 
^32;  Labadie  v.  Hawley,  61  Tex.  177,  48 
Am.  Rep.  278;  Phelps  v.  Wait,  30  N.  Y.  78; 
Peck  V.  Gooper,  112  111.*  192,  64  Am.  Rep. 
-231 ;  Lane  v.  Gotton,  12  Mod.  488. 

If  an  agent  digs  a  hole  which  he  should 
•cover  for  the  protection  of  passersby,  his  fail- 
ure to  cover  it  is  not  an  act  of  nonfeasance, 
but  by  reason  of  his  having  dug  the  hole  his 
failure  to  cover  it  becomes  an  act  of  mis- 
feasance. On  the  other  hand,  if  the  hole  had 
t>een  dug  by  some  other  agent,  and  he  had 
no  knowledge  thereof,  or  if  the  hole  had  been 
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dug  before  his  employment,  his  failure  to 
cover  it  would  be  an  act  of  nonfeasance. 

Nunnelly  v.  Southern  Iron  Co.  94  Tenn. 
397,  28  L.  K.  A.  421 ;  Greenberg  v.  Whitcomb 
Lumber  Go.  90  Wis.  225,  28  L.  R.  A.  439; 
Ellis  V.  McNaughton,  76  Mich.  237. 

There  is  no  presumption  of  knowledge  on 
the  officer's  part. 

Rudd  V.  RoUnson,  126  N.  Y.  113,  12  L.  R. 
A.  473;  Fisher  v.  Graves,  80  Fed.  Rep.  590. 

Mr.  W.  BL  DeWitt  also  for  respondents. 

Hunt,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff,  as  administratrix  of  the  estate 
of  Angus  D.  Cameron,  deceased,  brought  this 
action  against  the  Kenyon-ConnelT  Com- 
mercial Company,  a  corporation,  and  M.  J. 
Connell,  W.  R.  Kenyon,  J.  E.  Gaylord,  C. 
H.  Palmer,  and  W.  A.  Clark,  trustees  and 
agents  of  the  corporation,  for  damages  by 
reason  of  the  killing  of  Ansus  D.  Cameron, 
on  January  15,  1895,  through  force  of  an  ex- 
plosion of  giant  powder  negligently  and  un- 
lawfully kept  by  defendant  corporation  in 
its  warehouse  within  the  limits  of  the  city 
of  Butte.  The  corporation  denied  the  neg- 
ligence and  unlawful  acts  averred.  Kenyon, 
Connell,  and  Palmer  each  separately  an- 
swered, and  denied  any  unlawful  or  negligent 
act  on  his  part,  and  each  affirmatively  plead- 
ed that  the  warehouse  was  the  property  of 
the  corporation,  and  that  he  never  author- 
ized or  directed  any  powder  to  be  stored 
therein,  and  was  ignorant  of  the  fact  that 
any  powder  was  stored  therein.  Gavlord  and 
Clark  each  denied  the  allegations  of  the  com- 
plaint, or  that  he  was  a  managing  agent  or 
trustee  or  officer  of  the  corporation.  Trial 
to  jury.  Motion  for  nonsuit  by  individual 
defendants  was  granted.  Thereafter  plain- 
tiff's motion  for  a  new  trial  as  to  defendants 
Kenyon,  Connell,  Palmer,  and  Gaylord  was 
overruled.     Plaintiff  appeals. 

The  record  discloses  tnese  facts.  The  de- 
fendant corporation  dealt  in  hardware,  mer- 
chandise, and  powder.  It  owned  a  larse 
frame,  iron-rooted  warehouse,  near  a  rail- 
road depot  within  the  corporate  limits  of  the 
city  of  Butte,  where  it  kept  its  merchandise, 
including  Hercules  powder,  a  dangerous  ex- 
plosive compound  of  nitroglycerin  and  other 
substances.  On  the  night  of  January  15, 
1895,  the  warehouse  took  fire.  Plaintiff's 
intestate,  Cameron,  was  the  chief  of  the  fire 
department  of  the  city  of  Butte,  and  com- 
manded the  firemen  who  responded  to  the 
alarm.  While  the  firemen  were  actually  en- 
gaged in  an  endeavor  to  put  the  fire  out,  a 
fearful  explosion  occurred  within  the  corpo- 
ration's warehouse,  and  many  persons,  in- 
cluding Cameron,  were  killed.  From  the  be- 
ginning of  the  year  1893,  Hercules  and  giant 
powder  had  been  kept  in  the  warehouse.  De- 
fendants Kenyon  and  Connell  had  both  been 
seen  in  or  about  the  building  during  1893, 
and  at  divers  times  up  to  the  time  of  the 
explosion, — Kenyon  often,  Connell  very  sel- 
dom, the  other  defendants  never.  The 
quantity  of  powder  kept  in  the  warehouse 
about  the  1st  of  each  month  was  from  twenty 
to  fifty  boxes,  larger  quantities  being  stored 
in  a  powder  magazine  3  miles  out  of  the 
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city.  On  the  day  before  the  explosion,  a 
witness  saw  some  seven  boxes  of  powder,  50 
pounds  in  each  box,  in  the  warehouse.  An 
employee,  one  Orcutt,  had  immediate  charge 
of  the  warehouse,  and  ordered  the  powder 
put  where  it  was.  He  said  that  on  tne  day 
of  the  explosion  he  thought  there  were  some- 
where about  3  to  5  cases  of  powder  in 
the  warehouse;  while  another  witness,  a 
raining  superintendent  accustomed  to  using 
powder,  said  he  thought  a  ton  must  have  ex- 

gloded  on  the  night  of  the  fire.  Defendant 
onnell  was  president  of  the  corporation.- 
Kenyon  was  general  manager,  kenyon's 
duties  were  to  give  attention  to  the  corpora- 
tion's business,  his  particular  duties  being 
to  look  after  the  financial  part,  and  ordering 
goods,  but  not  to  manage  or  control  the 
warehouse  or  magazine,  which  were  under 
the  warehouseman  Orcutt's  direct  charge. 
Neither  Connell,  the  president,  nor  any  of 
the  other  trustees,  except  Kenyon,  had  any- 
thinff  whatever  to  do  with  the  actual  per- 
sonal management  of  the  affairs  of  the  cor- 
poration. 

It  is  plain  that  this  corporation,  like 
many  others  in  the  commercial  world,  had 
one  head, — director, — to  whom  all  the  other 
trustees  ^ave  the  entire  practical  manage- 
ment of  tlie  concern.  It  tnus  furnishes  but 
a  single  instance  of  the  common  practice 
among  business  men  to  incorporate  commer- 
cial enterprises,  and,  in  doing  so,  of  their 
trusting  tne  entire  actual  management  to 
the  one  director  who  is  familiar  with,  and 
assumes  the  real  control  of,  the  particular 
business  undertaken.  This  custom  has  doubt- 
less been  the  outgrowth  of  a  belief,  gener- 
ally correct  too,  that,  by  incorporating  mer- 
cantile or  other  undertakings,  directors  are 
not  liable  to  creditors  in  case  of  business  re- 
verses, while  those  who  associate  themselves 
as  members  of  a  partnership  are.  But  not- 
withstanding all  this,  there  are  various  una^ 
voidable  responsibilities  that  attach  them- 
selves inseparably  to  the  office  of  corporate 
directorship,  which,  in  case  of  negligence  or 
misconduct,  often  illustrate  the  risks  inci- 
dental to  accepting  such  positions  of  trust 
in  a  corporation,  and  of  not  prudently  guard- 
ing ngninst  their  possible  consequences.  It 
is  a  general  rule  tnat  the  ordinary  business 
of  a  corporation  is  managed  in  the  name  and 
on  behalf  of  the  corporation  by  particular 
agents  chosen  by  the  stockholders.  These 
agents  are  the  directors.  For  their  acts,  per- 
formed within  the  apparent  scope  of  tneir 
authority,  the  corporation  is  responsible, 
while,  c  converso,  tne  corporation  can  act 
through  these  agents  alone.  These  princi- 
ples are  generally  familiar  to  business  men, 
as  well  as  to  lawyers.  They  control  the  re- 
lation of  the  artificial  being,  the  corporation, 
to  the  world  at  large.  They  find  their  foun- 
dation in  the  law  of  agency,  which  makes 
the  corporation  the  principal.  Still,  they 
are  extended,  under  certain  conditions,  far 
enough  to  inculpate  the  agents  or  directors 
h2  the  corporation,  notwithstanding  the  fact 
that  the  principal  may  also  be  liable  for  a 
wrong  done. 

Now,  bearing  in  mind  that  this  case  pre- 
sents itself  upon  a  motion  for  a  nonsuit,  and 
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that  we  must  accordingly  consider  as  true- 
everything  which  the  evidence  tended  to 
prove  on  the  trial,  we  have  before  us  a  cor- 
poration guilty  of  a  nuisance,  by  having 
kept  in  a  frame  warehouse  within  the  limits 
of  an  incorporated  city,  in  the  vicinity  of 
ri^Iroad  depots  and  other  buildings,  an 
amount  of  Hercules  powder  in  excess  of  tihe 
quantity — 60  pounds — allowed  to  be  stored 
tnerein  by  the  laws  of  the  state.  Mont. 
Laws,  Ex.  Sess.  1887,  p.  68;  Comp.  SUt. 
1887,  S  361.  Cheaikam  v.  Shearon,  1  Swan, 
213.  It  is  very  hard  to  conceive  of  any- 
thing more  terrible  in  its  danger  to  life  and 
property  than  a  quantity  of  highly  explo- 
sive powder  kept  near  to  where  people  live 
or  do  business.  Such  a  menace,  when  known,, 
obstructs  that  free  use  of  property  which  the 
law  assures  to  an  owner;  while  nothing 
could  more  seriously  interfere  with  the  com- 
fortable enjoyment  of  life  than  the  knowl- 
edge that  in  one's  neighborhood  there  is  a 
frame  building  in  which  nitroglycerin  ex> 
plosives  are  stored  in  large  quantities.  No 
ordinance  of  a  city  could  autnorize  a  larger 
quantity  of  powder  to  be  kept  by  a  corpora- 
tion within  tAie  city  limits  than  the  state 
statute  allows,  unless  some  special  exception 
is  to  be  found  exempting  the  inhabitants  of 
such  city  from  the  operation  of  the  general 
statute.  None  such  affecting  Butte  is 
known  to  us,  however;  so  we  must  regard 
the  ordinance  of  that  city,  pleaded  by  de- 
fendants, which  permits  one  hundred  and 
fifty  pounds  of  powder  to  be  kept  at  one  time 
by  a  company  in  its  warehouse  within  the 
limits  of  that  city,  as  inconsistent  with  the 
state  law,  without  force,  and  immaterial  to 
the  case  before  us.  The  corporation,  there- 
fore, by  maintaining  this  nuisance,  became 
the  subject  of  indictment  for  misdemeanor 
(Wharton,  Cr.  L.  §  01),  as  well  as  liable  in 
civil  action  for  injury  to  person  or  property 
caused  by  the  nuisance  (Heeg  v.  Licht,  80 
N.  Y.  570,  36  Am.  Rep.  654).  These  propo- 
sitions are  too  plain  for  extended  comment. 
They  demonstrate  a  liability  to  this  plain* 
tiff,  assuming  always  the  evidence  is  uncon- 
tradicted. Hence  we  pass  to  the  more  direct 
inquiry  whether  the  directors  of  the  guilty 
corporation  are  also  liable  for  Cameron's 
death. 

As  said  before,  the  trustees  manage  the 
stock,  property,  and  concerns  of  a  corpora- 
tion (Comp.  Stat.  div.  5,  S  450)  ;  wherefore- 
it  is  diflicult  to  see  how  all  responsibility 
in  this  management  can  be  avoided  as  long- 
as  the  trustees  hold  their  offices.  Certainly 
the  ministerial  work  of  a  corporation  mav 
be  delegated  to  subordinate  agents,  and  of- 
ten must  be.  The  details  of  a  corporation's- 
business  necessitate  this;  and  if  directors 
act  in  ^ood  faith,  and  with  reasonable  care- 
and  diligence  in  appointing  and  supervising- 
such  inferior  agents,  they  are  not  personally 
responsible  for  damages  occasioned  by  the 
agents'  negligence,  or  even  crimes.  3  Thomp.. 
Corp.  §  4107.  But  a  director  cannot  wholly 
escape  his  duty  of  supervision  or  transfer 
his  authority  to  represent  his  principal,  at 
least  without  the  principal's  consent;  other- 
wise, he  could  evade  every  responsibility  im- 
posed by  law  upon  him  by  simply  absenting 
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himaelf  from  meetings,  or  by  avoiding  in- 
formation of  the  acts  of  the  other  directors 
in  expressing  the  will  of  th«  corporation,  or 
by  delegating  an  employee  to  act  as  trustee 
for  him.  Morawetz  on  Private  Corpora- 
tions, in  S  536,  says :  "The  general  supervi- 
sion and  direction  of  the  affairs  of  a  corpora- 
tion are  specially  intrusted  by  the  snare- 
holders  to  the  board  of  directors;  it  is  upon 
the  pergonal  care  and  attention  of  the  direct- 
ors that  the  shareholders  depend  for  the  suc- 
cess of  their  enterprise.  It  follows  that  au- 
thority to  delegate  these  general  powers  of 
management  cannot  be  implied.  Thus,  the 
directors  of  a  company  have  no  implied  au- 
thority to  enter  into  a  contract  witn  a  cred- 
itor by  which  the  entire  management  of  the 
company's  affairs  is  placed  in  his  control  un- 
til the  debt  has  been  paid." 

Third  persons  may  hold  directors  liable 
in  positive  tort,  upon  the  principle  that  a 
positive  wrong  done  by  a  servant  or  ordinary 
a^ent  must  be  applied  to  the  misfeasance  of 
directors  also.  Salmon  v.  Richardson,  30 
Conn.  360,  79  Am.  Dec.  255.  Persons  having 
in  their  custody  gunpowder  or  other  instru- 
ments of  danger  should  keep  them  with  the 
utmost  care.  "The  risk  incident  to  dealing 
with  fire,  firearms,  explosive  or  highly  in- 
flammable matters,  corrosive  or  otherwise 
dangerous  or  noxious  fluids,  ...  is  ac- 
counted b^  the  common  law  among  those 
which  subject  the  actor  to  strict  responsibil- 
ity. Sometimes  the  term  *constmimate  care' 
is  used  to  describe  the  amount  of  caution  re- 
quired; but  it  is  doubtful  whether  even  this 
be  strong  enough.  At  least,  we  do  not  know 
of  any  English  case  of  this  kind  (not  falling 
under  some  recognized  head  of  exception), 
where  unsuccessful  diligence  on  the  defend- 
ant's part  was  held  to  exonerate  him." 
Webb's  Pollock,  Torts,  p.  615.  A  company 
charged  with  an  obligation  of  this  nature 
cannot  devolve  it  upon  another  in  a  manner 
so  as  to  exonerate  the  company  from  a  lia- 
bility for  an  injury  caused  to  a  third  person 
by  the  negligent  way  in  which  the  duty  per- 
taining to  the  care  of  giant  powder  or  other 
dangerous  explosives  may  be  executed.  In 
torts,  the  relation  of  principal  and  agent 
cannot  relieve  the  wrongdoer.  Berghoff  v. 
McDonald,  87  Ind.  559. 

It  is  unnecessary  to  consider  the  rule 
which  relieves  the  master  from  liability  for 
his  servant's  acts,  where  the  servant  does 
something  outside  of  his  employment,  for 
that  is  not  involved.  But  the  case  does  pre- 
sent facts  to  which  this  principle  fits:  that 
whatever  the  servant  is  intrusted  by  the 
master  to  do  for  him  must  be  performed  with 
a  like  degree  of  care  which  the  law  holds  the 
master  to  were  he  acting  for  himself.  We 
apply  this  principle  for  the  reason  that 
there  is  a  presumption  that  the  trustees  of  a 
trading  corporation  know  of  the  principal 
articles  in  which  their  company  deals,  and 
whether  or  not  such,  articles  are  highly  dan- 
gerous to  life  and  property.  It  is  therefore 
the  duty  of  the  trustees  of  a  corporation 
dealing  in  explosives  to  exercise  such  rea- 
sonable supervision  over  the  management  of 
their  company's  business  as  will  result  in 
the  observance  of  the  utmost  care  on  the  part 
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of  the  subordinates  who  direct  or  handle  the 
explosives.  This  rule  crows  out  of  '*the 
great  principle  of  social  duty  that  every 
man,  in  the  management  of  his  own  affairs, 
whether  bv  himself  or  by  his  agents  or  serv- 
ants, shall  so  conduct  them  as  not  to  injure 
another;  and  if  he  does  not,  and  another 
thereby  sustains  damage,  he  shall  answer  for 
it."  Fartoell  v.  Boston  d  W.  R.  Corp.  4  Met 
49,  38  Am.  Dec.  339.  It  is  likewise  their 
duty  to  avoid  the  creation  of  nuisances  by 
their  corporation,  thro'.«gh  its  employees  act- 
ing within  the  line  of  their  duties. 

Ifor  will  inaction  by  itself  overthrow  the 
force  of  this  obligation  upon  trustees  to  so 
control  their  corporation's  business  as  to  not 
negligently  injure  third  persons.  Along 
with  the  assumption  of  the  duties  of  trustee- 
ship |?o  the  duties  of  exercising  reasonable 
care  in  the  manner  of  performing  those  du- 
ties. This  reasonable  care  appears  not  to 
have  been  exercised  in  this  case,  where  the 
corporation,  by  its  trustees,  permitted  a  pub- 
lic nuisance  to  be  created,  and  to  continue, 
whereby,  as  a  consequence  of  the  act  of  per- 
mitting it,  a  third  person,  not  in  fault,  has 
been  killed.  Because  directors  are  them- 
selves agents,  it  is  none  the  less  true  that 
they  owe  a  common-law  duty  to  third  per- 
sons. If  they  violate  that  duty,  they  are  re- 
sponsible, whether  the  violation  is  the  result 
of  a  wrongful  omission  or  commission. 
Mechem,  Agency,  S  572.  Were  the  rule  such 
that  wrongful  commission  alone  meant  lia- 
bility, as  before  indicated,  directors'  statu- 
tory duties  to  manage  would  be  sufficiently 
performed  by  absence;  and,  the  denser  the 
Ignorance  on  a  director's  part  of  the  busi- 
ness of  his  concern,  the  more  certain  his  ex- 
oneration from  liability  for  the  tortious  acts 
of  the  company's  employees.  Such  a  rule 
would  be  unhealthy  and  unsound.  The  lia- 
bility of  a  director  in  tort  is  not  to  be  avoid- 
ed by  his  "vicarious  character,"  where  the 
tort  of  the  corporation  has  been  committed 
through  the  directors.  'Nunnelly  v.  Southern 
Iron  Co.  28  L.  R.  A.  421,  94  Tenn.  394;  Bank 
of  Atchison  County  v.  Byers,  139  Mo.  627; 
Delaney  v.  Rochereau,  34  La.  Ann.  1123,  44 
Am.  Rep.  456.  Relationship  of  contract  to 
a  corporation  neither  adds  to  nor  subtracts 
from  a  man's  duty  to  strangers  to  so  use  his 
own  property,  or  that  under  his  control,  as 
not  to  injure  another.  Baird  y,8hipinanfl32 
111.  16,  7  L.  R.  A.  128;  Rich's  note  to  2Vm»- 
nelly  v.  Southern  Iron  Co.  (Tenn.)  28  L.  R. 
A.  421 ;  Jenne  v.  Sutton,  43  N.  J.  L.  257,  39 
Am.  Rep.  578;  Mayer  v.  Thompson-Hutchi- 
son Bldg.  Co.  104  Ala.  611,  28  L.  R.  A.  433. 
Eminent  judges  have  drawn  distinctions  be- 
tween a  trustee's  liability  for  misfeasance, 
malfeasance,  and  nonfeasance.  Bell  v. 
Josselyn,  3  Gray,  309,  63  Am.  Dec.  741.  But 
they  are  of  no  vital  importance  on  this  ap- 
peal. Nevertheless,  reasoning  upon  these 
distinctions,  defendants  have  argued  that 
they  are  liable,  if  at  all,  to  the  corporation 
only,  inasmuch  as  the  record  shows  nonfeas- 
ance merely,  or  nonexecution  of  the  duties 
of  their  directorships.  This  argument  seems 
to  overlook  the  proposition  uiat  directors 
are  charged  with  the  affirmative  duty  of 
knowing  something  of  the  management  of 
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their  company's  buaineas,  and  of  exercising 
reasonable  supervision  of  its  management. 
Management  usually  signifies  positive,  rath- 
er than  negative,  conduct. 

As  a  matter  of  defense^  it  is  proper  to 
show  all  facts  by  which  the  jury  can  say 
whether  the  inaction  or  ignorance  relied  on 
is  a  sufficient  excuse  for  the  wrong  done.  But 
we  have  no  hesitation  in  saying  that,  upon 
a  state  of  facts  like  that  before  us,  nonexecu- 
lion  which  resulted  in  the  positive  act  of  a 
creation  and  maintenance  of  a  continuing 
nuisance  on  account  of  which  a  third  person 
was  killed  amounts,  unless  explained,  to  mis- 
feasance upon  Uie  part  of  all  the  directors 
of  the  company,  except  as  to  Kenyon,  who, 
it  appears  prima  facie,  must  have  actually 
known  of  and  authorized  the  nuisance.  As 
to  him  it  was  malfeasance.  A  director  who 
knew  nothing  of  the  nuisance,  and  who  could 
not,  by  exercising  ordinary  diligence  in  con- 
trol, have  known  of  it,  or,  generally  speak- 
ing, one  who,  considering  the  situation  and 
all  the  attendant  circumstances,  has  per- 
formed his  duty  of  taking  care,  is  not  liable, 
and  cannot  be  held  so.  In  this  case  the  de- 
fense must  show  this  though,  for  a  prima 
facie  case  is  made  by  plaintiff.  Due  care 
involves  several  elements  relative  to  the  cir- 
cumstances of  the  case.  Ordinary  care,  for 
instance,  on  the  part  of  a  corporation  that 
deals  in  hardware  would  not  prevent  the 
storage  of  large  (quantities  of  nails  in  a 
frame  warehouse  in  the  middle  of  a  city. 
The  dangers  from  doing  so  would  be  slight, 
even  in  case  of  fire  or  lightning;  but  such 
a  practice  with  ^iant  powder  or  nitroglycer- 
in would  be  negligence,  fraught  with  immi- 
nent peril  to  life  and  property.  We  said,  in 
considering  the  law  of  negligence  in  a  boiler 
explosion  case  {Johnson  v.  Boston  d  M.  Con- 
sol,  Copper  d  Min.  Co.  10  Mont.  175 )  :  "Famil- 
iar underlying  principles,  evolved  from  gen- 
erations of  experience  and  thought,  are  to  be 
applied  to  the  peculiar  phases  presented  by 
the  facts  and  circumstances  of  the  particu- 
lar case  under  investigation.  And  so  we  find 
the  opinions,  in  discussing  the  definition  of 
'ordinary  care,',  recognize  that  no  fixed  arbi- 
trary rule  can  be  laid  down,  but  that  the  de- 
gree of  care  and  vigilance  required  varies  ac- 


cording to  the  exigencieB  which  require  at- 
tention and  vigilance,  conforming  in  amount 
and  degree  to  the  particular  circumstances 
under  which  they  are  to  be  exercised."  In 
Grand  Trunk  R,  Co,  v.  Ivea,  144  U.  S.  408, 
30  L.  ed.  485,  the  court,  in  very  clear  lan- 
guage, said :  "There  is  no  fixed  standard  in 
the  law  by  which  a  court  is  enabled  to  arbi- 
trarily say  in  every  case  what  conduct  shall 
be  considered  reasonable  and  prudent,  and 
what  shall  constitute  ordinary  care,  under 
any  and  all  circumstances.  The  terms  'or- 
dinary care,'  'reasonable  prudence,'  and  such 
like  terms,  as  applied  to  the  conduct  and 
affairs  of  men,  have  a  relative  significance, 
and  cannot  be  arbitrarily  defin^.  What 
may  be  deemed  ordinary  care  in  one  case 
may,  under  different  surroundings  and  cir- 
cumstances, be  gross  negligence.  The  policy 
of  the  law  has  relegat^'the  determination 
of  such  quefitions  to  the  jury,  under  proper 
instructions  from  the  court.  It  is  their  prov- 
ince to  note  the  special  circumstances  and 
surroundings  of  each  particular  case,  and 
then  say  whether  the  conduct  of  the  parties 
in  that  case  was  such  as  would  be  expected 
of  reasonable,  prudent  men,  under  a  similar 
state  of  affairs.  When  a  given  state  of  facts 
is  such  that  reasonable  men  may  fairly  differ 
upon  the  question  as  to  whether  there  was 
negligence  or  not,  the  determination  of  the 
matter  is  for  the  jury.  It  is  only  where  the 
facts  are  such  that  all  reasonable  men  must 
draw  the  same  conclusion  from  them  that 
the  question  of  negligence  is  ever  considered 
as  one  of  law  for  the  court." 

After  all,  therefore,  the  question  of  the 
personal  liability  of  the  officers  of  this  cor- 
poration for  the  negligence  which  resulted 
in  Cameron's  death  resolves  itself  into 
whether  or  not  they  exercised  reasonable  dil- 
igence in  the.  control  and  supervision  in  their 
management  of  the  corporation's  business,  or 
whether  they  were  negligent  in  doing  or  not 
doing  so  under  all  the  circumstances  of  the 
case. 

The  case  must  he  reversed  and  remanded 
for  a  new  trial. 

It  is  so  ordered. 

Brantly,  Ch.  J.,  and  Pisott,  J.,  ooncor. 
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Albert  S.  EMBLER,  Appt., 

V. 

HARTFORD  STEAM  BOILER  INSPEC- 
TION &  INSURANCE  COMPANY  et 
al.f  Respis. 

(158  N.  Y.  431.) 

1.  Recovery  aflralnat  an  employer  for 
the  death  of  an  employee  precludes  any 
right  of  the  latter's  representatives  to  recover 
CD  an  insurance  policy  taken  out  by  the  em- 

NoTB. — For  other  cases  as  to  insurance 
against  employer's  liability,  see  Anolca  Lumber 
Co.  V.  Fidelity  &  C.  Co.  (Minn.)  30  L.  R.  A. 
689.  and  Hoven  ▼.  West  Superior  Iron  &  S.  Co. 
(Wis.)  32  L.  R.  A.  388. 
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ployer,  which  Includes  a  elanse  Insuring 
against  death  or  Injury  of  employees  or  other 
persons,  and  providing  for  payment  therefor 
to  the  employer  "for  the  benefit  of  the  in- 
jured person  or  persons,  or  their  legal  rep- 
resentatives in  case  of  death." 
2.  Insurance  of  an  employer  avainat 
loss  of  life  or  injury  to  person  either 
of  his  employees  or  other  persons,  caused  by  a 
peril  Insured  against,  making  the  Insurance 
payable  to  him  for  the  benefit  of  the  injured 
person  or  persons,  or  their  legal  representa- 
tives in  case  of  death,  and  not  contingent 
upon  his  legal  liability,  does  not  create  any 
right  of  action  in  favor  of  an  employee  or  his 
legal  representatives,— especially  in  case  of 
one  who  was  not  employed  when  the  Insur- 
ance was  taken.     {Per  Oray,  J.) 
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A  third  person  cannot  recover  on  a 
contract  made  for  his  benefit  onlesi  some 
Obligation  or  doty  was  owing  to  blm  from  the 
promisee.      {Per  Gray,  J.) 

(March  21,  1899.) 


APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Division  of  tiie  supreme 
Oourty  Thinl  Department,  affirming  a  judg- 
ment Off  a  Special  Terra  for  Albany  County 
in  favar  of  aefendants  in  an  action  brought 
to  enforce  a  claim  on  behalf  of  an  employee 
upon  a  policy  insuring  an  employer  against 
liability  for  injuries  arising  from  boiler  ex- 
plosions.    Affirmed. 

The  faots  are  stated  in  the  opinion. 

Messrs.  J.  Newton  Flero,  Francis  A« 
Smith,  and  XL  W.  Donglaa,  for  appellant: 

The  plaintiff  is  entitled  to  have  the  lan- 
^age  of  this  policy  construed  most  favor- 
ably tovvurd  her. 

Griffey  v.  Hew  York  Cent.  Ins.  Co,  100  N. 
Y.  421,  63  Am.  Rop.  202;  D-voight  v.  Gcr- 
mania  L.  Ins.  Co,  103  N.  Y.  348,  57  Am.  Rep. 
729 ;  Winne  v.  Niagara  F.  Ins.  Co.  91  N.  Y. 
185;  Herrman  v.  Merchants'  Ins.  Co.  81  N. 
\.  188,  37  Am.  Rep.  488. 

The  clause  in  the  policy  insuring  "against 
loss  of  human  life  or  injury  to  person,  etc.," 
is  an  insununce  upon  life  and  subject  to  the 
rules  governing  life  policies. 

The  promise  of  the  Hartford  company  was 
made  absolutely  for  the  benefit  of  Provencha, 
or  his  legal  repret'entatives,  in  case  of  death, 
and  not  to  inaemnify  the  pulp  company  for 
any  loss  it  might  sustain  from  sucn  death. 
Such  an  intent  is  apparent  from  its  terms. 

The  pulp  company  became  a  voluntary 
trustee,  and  as  such  could  donate  a  premium 
to  insure  the  life  of  an  employee  for  the  lat- 
ter's  or  his  representative's  benefit.  That  life 
whoi  the  contract  was  made  was  deemed  to 
be  valuable,  and  the  contractors  proposed 
to  secure  a  compensation  to  the  one  sustain- 
ing a  loss  in  case  of  the  death  of  a  person 
specified  in  the  policy. 

Such  a  contract  is  legal,  and  can  be  en- 
forced although  the  contemplated  contin- 
gency was  not  then  in  existence,  nor  the  bene- 
ficiary identified,  and  although  the  person 
claiming  the  benefit  of  the  promise  did  not 
know  of  it  when  his  claim  accrued,  and  al- 
though the  person  paving  the  premium  sus- 
tained no  money  loss  by  nis  death. 

Riordan  v.  First  Preshy.  Churchy  6  Misc. 
84;  Beveridge  v.  New  York  Elev.  R.  Co.  112 
N.  Y.  26,  2  L.  R.  A.  648;  Simson  v.  Brown, 
6S  N.  Y.  362 ;  Wainwright  v.  Queens  County 
Water  Co.  78  Hnn,  149;  Turk  v.  Ridge,  41 
N.  Y.  206;  Butler  v.  State  Mut.  L.  Assur. 
Co.  65  Hun.  301. 

A  trust  v.as  created  in  favor  of  the  repre- 
sentatives of  the  employee  of  which  they 
cannot  be  deprived. 

Dearborn  y.  A.  B.  Holmes  Ref.  Co.  7  Misc. 
613. 

The  contract  of  the  defendant  is  not  re- 
stricted to  the  payment  of  such  sum  as  the 
Ticondero^  Company  would  be  obliged  to 
pay,  but  insured  the  employee,  irrespective 
of  the  obligation  to  the  Ticonderoga  Com- 
pany. 


This  species  of  insurance  in  no  way  re- 
bembles  a  contract  of  indemnity. 

Dalby  v.  India  d  L,  Life  Assur,  Co.  15  C. 
B.  365. 

The  plaintiff  has  the  right  to  recover 
against  the  defendant  because  the  Ticonde- 
roga Company  had  an  insurable  interest  in 
the  life  of  Provencha  which  was  actually  in- 
sured. 

Miller  v.  Eagle  Life  d  Health  Ins.  Co.  2  E. 
D.  Smith,  268;  Uehdon  v.  West,  3  Best  ft 
S.  578;  Addison,  Coatr.  9th  ed.  1085,  1092; 
Rohrhach  v.  Oerniania  F.  Ins.  Co.  62  N.  Y. 
47,  20  Am.  Rep.  461. 

If  the  language  "assured"  referred  to  the 
employees  or  other  persons,  as  well  as  to  the 
Ticonderoga  Company,  then  the  insurance 
was  for  the  benefit  of  Provencha  and  di- 
rectly to  him,  without  the  intervention  of 
any  trustee. 

Connecticut  Mut.  L.  Ins.  Co,  v.  Luohs, 
108  U.  S.  498,  27  L.  ed.  800. 

So  far  a»  authority  is  concerned,  it  seems 
to  have  been  oonsidered  by  counsel  and  the 
courts  that  such  a  policy  of  insurance  is  a 
valid  policy. 

Cyrenius  v.  Mutual  L.  Ins.  Co.  73  Hun, 
365,  Afiirmed  in  146  N.  Y.  576. 

Defendant  is  liable  to  plaintiff  upon  the 
ground  that  it  promised,  for  a  valuable  con- 
sideration from  the  Ticonderoga  Company, 
that  it  would  insure  the  life  of  Provencha. 

Lawrence  v.  F09,  20  N.  Y.  268;  Button 
V.  Poole,  2  Lev.  210;  Schemerhom  v.  Vander- 
heyden,  1  Johns.  139,  3  Am.  Dec  304;  Hutch- 
ings  V.  Miner,  46  N.  Y.  456,  7  Am.  Rep.  369; 
Glen  V.  Hope  Mut.  L.  Ins.  Co.  56  N.  Y.  379; 
Roberts  v.  Ely,  113  N.  Y.  128. 

The  case  comes  within  none  of  the  excep- 
tions, or  qualifications,  limiting  the  appli- 
cation of  Lawrence  v.  Foa. 

Gifford  V.  Corrigan,  117  N.  Y.  262,  6  L. 
R.  A.  610;  Dumhtrr  v.  Rau,  135  N.  Y.  219; 
French  v.  Via,  143  N.  Y.  90;  Wager  v.  Link, 
134  N.  Y.  127. 

Whatever  view  might  be  taken  with  re- 
gard to  the  rule  of  common  law  applicable 
to  policies  of  this  character,  the  insurance 
upon  the  life  of  Provencha,  taken  out  by  the 
Ticonderoga  Company,  is  valid  under  the 
provision  of  %  55,  chapter  690,  Laws  1892. 

The  insurance  company,  defendant,  could 
not  retain  the  moneys  paid  as  a  premium 
after  the  passage  of  this  act,  and  then  upon 
the  happeniiiji;  of  the  contingency  provided 
for  by  its  policy,  repudiate  the  contract  upon 
the  ground  that  it  is  an  illegal  one. 

Central  Bank  v.  Empire  atone  Dressing 
Co.  26  Barb.  36;  Curtis  v.  Leavitt,  15  N.  Y. 
9;  Washburn  v.  I'ranklin,  35  Barb.  600. 

Mr,  Iiewis  E.  Griffith,  for  respondents: 

The  policy  or  contract  of  insurance  upon 
which  the  action  is  brought  is  one  of  indem- 
nity solely. 

11  Am.  k  Eng.  Enc.  Law,  p.  280. 

An  indemnitor  cannot  be  charged  unless 
the  party  to  be  indemnified  becomes  liable. 

French  v.  Vix,  143  N.  Y.  90. 

The  measure  of  the  liability  has  been  defi- 
nitely and  conclusively  established  in  and  by 
the  action  brought  by  the  administratrix  of 
Provencha  a^inst  the  defendant  pulp  com- 
pany, in  which  said  loss  was  adjusted  and 
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the  demand  th<^refor  satisfied  and  discharged 
by  tlie  payment  of  $1,500  agreed  upon  by  the 
parties. 

At  common  law,  apart  from  the  statute, 
the  death  would  have  created  no  liability 
again&t  anybody,  and  no  cause  of  action  could 
be  predicated  against  any  person  by  reason 
thereof. 

Debevoiae  v.  New  York,  L.  E.  d  W,  R,  Co. 
98  N.  Y.  377,  60  Am.  Rep.  683. 

The  statute  simply  gives  a  right  of  action 
where  the  death  of  the  party  from  such  in- 
jury prevented  his  bringing  an  action,  or 
where  he  omitted  to  enforce  his  right  during 
his  lifetime. 

Littlewood  v.  New  York,  89  N.  Y.  24,  42 
Am.  Rep.  271. 

The  pulp  company  had  no  insurable  inter- 
est in  the  life  of  Frovencha,  as  his  death 
would  not  result  in  a  pecuniary  loss  to  the 
insured. 

When  the  assured  has  no  interest  at  the 
time  the  contract  is  made  the  policy  is  a  mere 
wager,  in  which  one  party  stakes  the  sum 
leqiiired,  and  the  other  the  premium  paid, 
upon  the  happening  or  not  happening  of  a 
particular  event. 

Howard  v.  Albany  Ina.  Co.  3  Denio,  303; 
Ruse  V.  Mutual  Ben.  L.  Ins.  Co.  23  N.  Y. 
51G;  Morreli  v.  Trenton  Mut.  L.  d  F.  Ins. 
Co.  10  Cush.  282,  57  Am.  Dec.  92  j  Trenton 
Mut.  L.  d  F.  Ins.  Co.  v.  Johnson,  24  N.  J. 
L.  576;  Bevin  v.  Connecticut  Mut.  L.  Ins.  Co. 
23  Conn.  244;  Connect%cut  Mut.  L.  Ins.  Co. 
v.  Luchs,  108  U.  S.  498,  27  L.  ed.  800. 

There  is  lacking  in  this  case  the  essential 
relation  of  debtor  and  creditor  between  the 
defendant  pulp  paper  company  and  Sylvester 
Provencha,  or  such  relation  as  malces  the 
performance  of  the  covenants  of  the  policy 
at  the  instance  ol  said  Provencha  a  satis- 
faction of  some  legal  or  equitable  duty,  ow- 
ing by  the  pulp  company  to  the  said  Syl- 
ve«rter  Provencha.  which  must  exist  accord- 
ing to  law,  in  order  to  entitle  a  stranger  to 
the  covenant  to  enforce  it. 

Vrooman  v.  Turner,  69  N.  Y.  283,  25  Am. 
Rep.  195;  Dumherr  v.  Rau,  135  N.  Y.  219; 
Garnsey  v.  Rogers,  47  N.  Y.  240;  French  v. 
Vix,  143  N.  Y.  94. 

Gray,  J.,  delivered  the  opinion  of  the 
court : 

The  policy  of  insurance  which  was  the 
subject  of  thU  action  was  issued  to  the  Ti- 
ronderoga  Fulp  &  Paper  Company  in  Octo- 
ber, 1891 ;  and  it  indemnified  and  insured, 
among  other  things,  against  loss  or  damage 
to  property  of  every  kind  resulting  from  an 
explosion  or  rupture  of  steam  boilers;  "also 
against  loss  of  human  life  or  injury  to  per- 
son, whether  to  the  assured,  to  employees, 
or  to  any  other  person  or  persons,  caused  by 
such  explosion  or  rupture,  payable  to  the 
assured  for  the  benefit  of*  the  injured  person 
or  persons,  or  their  legal  representatives  in 
case  of  death,  and  not  contingent  upon  the 
legal  liability  of  the  assuiea."  The  sum 
of  insurance  stated  in  the  policy  was  $50,- 
000,  and  the  amount  of  any  recovery  under 
the  clause  quoted  was  limited  to  the  sum  of 
$5,000.  In  December,  1892,  Provencha,  who 
was  employed  by  the  pulp  company  in  the 
44  L.  R.  A. 


capacity  of  fireman,  was  injured  as  the  re* 
suit  of  an  exploeion  of  one  of  the  boilers,, 
and  subsequently  died  from  his  injuries.  Hia 
widow,  as  nis  administratrix,  brou^t  an  ac- 
tion against  the  pulp  company,  to  recover 
damages  by  reason  of  its  alleged  negligence- 
in  causing  the  death  of  her  intestate;  and, 
prior  to  the  trial  of  the  issues  therein 
raised,  the  case  was  settled  by  the  payment 
of  the  sum  of  $1,500.  Subsequently,  Pro- 
vencha's  administratrix  assigned  totheplain- 
tilT  in  this  action  all  her  rights  and  inter- 
ests in  and  to  the  policy  of  insurance  in  ques- 
tion; whereupon  this  action  was  brought^ 
in  which  the  plaintiff  seeks  to  enforce  the- 
contract  of  insurance  to  the  extent  of  the 
$5,000  provided  for  in  the  clause  above  men- 
tioned. 

It  is  contended  on  the  part  of  the  plaintiff 
in  the  action  that  this  policy  provides  for 
two  kinds  of  insurance,— one  of  indemnity  to 
the  pulp  company,  against  loss  or  damage  to 
property;  and  one  against  loss  of  human 
lite,  or  injury  to  persons^  and  that  the  prom- 
ise of  the  insurer  ;n  the  lattor  respect,  under 
the  special  clause  which  I  have  mentioned, 
was  made  absolutely  for  the  benefit  of  Pro- 
vencha, or  his  legal  representatives  in  case 
of  death,  and  not  merely  to  indemnify  the 
pulp  company  for  any  loss  which  it  might 
sustain  from,  or  by  reason  of,  such  death. 
It  is  argued  that  the  manifest  intent  of  the 
contract  was  to  compensate  to  a  limited  ex- 
tent those  sustaining  a  loss  from  death  re- 
gardless of  any  relations  existing  between 
the  assui:ed  and  the  person  killed  and  re- 
gardless of  any  interest  which  the  assured 
might  have  in  the  person  killed. 

The  policy  of  insurance  was  issued  prior 
to  the  passage  of  the  act  of  1892  (Laws  1892^ 
chap.  690,  §  55),  which  expressly  authorizes 
an  employer  to  take  out  accident  insurance 
covering  nis  employees  collectively,  for  the 
benefit  of  such  as  may  be  injured,  and  there- 
fore is  not  affected  by  that  law.  The  action 
must  stand  or  fall  upon  the  detemination  of 
the  question  whether  the  contract  of  insur- 
ance gave  any  righto  to  Provencha  or  to  his 
legal  representatives  to  enforce  it  against 
the  insurer  for  hii  or  their  benefit.  Certain- 
ly, Provencha  was  not  a  party  to  the  con- 
tract of  Insurance,  and  it  does  not  appear- 
from  the  record,  even,  that  he  was  an  em- 
ployee of  the  pulp  company  at  the  time  the 
contract  WHS  made.  The  stipulated  fact  is — 
and  it  is  all  the  evidence  that  we  have  on  the 
subject — that  Provencha,  on  and  prior  to  th^ 
day  when  the  accident  occurred,  was  in  the 
employroer.t  of  the  company.  In  the  face 
of  such  a  stipulation,  it  is  to  be  inferred,  if 
not  presumea,  that  Provencha  was  not  an 
employee  when  the  policy  was  issued.  But 
pernaps  that  fact  alone  may  not  have  a  de- 
cisive bearing  upon  the  question,  if  the  the- 
ory of  the  plaintiff  be  tenable,  that  the  prom- 
ise of  the  insurer  was  made  for  the  benefit 
of  those  who,  being  employees,  might  sus- 
tain injury.  The  difficulty  in  the  way  of 
maintaining  the  action  upon  any  such  the- 
ory is  radical,  in  that  Provencha  was  nei- 
ther privy  to  the  contract,  nor  to  its  consider* 
ation.  It  is  not  necessary  to  define  precise 
ly  what  was  intended  between   the   partior 
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by  the  insertion  of  the  clause  in  Question. 
It  may  be  that  it  waa  intended  purely  aa  an 
indemnity  to  the  assured  against  pecuniary 
loss  resulting  to  it  from  an  injury  occurring 
to  an  employee;  whether  that  pecuniary  loss 
were  established  as  a  legal  liability  of  the 
a&sured,  or  whether  it  were  a  voluntary  pay- 
ment made  to  compensate  the  injured  per- 
son on  the  part  of  the  company.  Assuming 
rhat  it  inteiided  an  insurance  of  the  em- 
ployees through  their  employer,  the  case  is 
not  helped  very  much,  b^use  no  right  of 
action  was  eiven  to  the  employee,  nor  could 
any  cause  of  action  exist  at  common  law.  It 
is,  of  course,  competent  for  the  legislature  to 
alter  the  rules  of  the  common  law,  and  to 
create  a  cause  of  action  where  none  existed 
previously,  and  that  is  what  was  attempted 
to  be  done  by  the  legislature  in  the  legisla- 
tion of  1892,  to  which  I  have  referred.  But, 
under  the  rules  of  the  common  law,  giving 
a  right  of  action  upon  the  engagement  or 
promise  of  a  party,  the  cause  of  action  is 
vested  in  the  person  with  whom  or  to  whom 
the  engagement  or  the  promise  is  made.  An 
exception  is  allowed  in  the  case  of  a  third 
party,  for  whose  benefit  a  contract  is  made, 
when  he  may  be  allowed  to  bring  an  action 
in  his  own  name.  In  such  a  case,  however, 
it  must  appear  that,  when  the  contract  was 
made,  some  obligation  or  duty  was  owing 
from  the  promisee  in  the  contract  to  the 
}>arty  to  be  benefited,  it  is  not  sufficient 
that  the  performance  of  the  contract  may 
benefit  a  third  person.  It  must  have  been 
entered  into  for  his  benefit,  and  the  promisee 
must  have  a  legal  infterest  that  it  be  per- 
formed in  favor  of  the  third  person.  Vroo- 
man  v.  Turner,  69  N.  Y.  280,  25  Am.  Rep. 
195;  Dumherr  v.  Rau,  135  N.  Y.  219.  It 
was  said  bv  Judge  Rapallo  in  Oarnsey  v. 
Rogers,  47  N.  Y.  233,  7  Am.  Rep.  440,  when 
speakinff  of  the  doctrine  of  Lawrence  v.  Fow, 
20  N.  Y.  268,  that  he  did  not  understand 
that  that  case  went  so  far  as  to  hold  that 
every  promise  made  by  one  person  to  an- 
other, from  the  performance  of  which  a 
third  person  woula  derive  a  benefit,  gives  a 
right  of  action  to  such  third  party;  he  be- 
ing privy  neither  to  the  contract  nor  to  the 
consideration.  Now,  what  was  there  in  the 
relation  which  Provencha  sustained  to  the 
pulp  company  which  gave  him  a  legal  claim 
to  the  benefit  of  the  promise  of  the  ineurer 
in  this  policy?  If  he  had  no  legal  claim,  he 
could  have  no  equitable  claim;  because  a 
court  of  equity  will  not  enforce  a  demand 


which  is  in  contravention  of  rules  of  law. 
We  do  not  know  that  he  was  an  employee  of 
the  pulp  company  at  the  time  this  contract 
of  insurance  was  made.  'Jlie  only  parties  to 
the  contract  are  the  pulp  company  and  tlie 
insurance  company.  It  cannot  be  supposed 
that  there  was  an  intention  on  the  part  of 
the  pulp  convpanv  to  secure  some  benefit  to 
Provencha;  for  he  was  not  in  its  employ- 
ment, and  he  could  in  no  respect  be  deemed 
in  privity  with  the  pulp  company  with  re- 
spect to  the  contract.  There  was  no  rela- 
tion of  debtor  and  creditor;  nor  any  obliga- 
tion or  duty  owing  from  the  pulp  company 
to  Provencha,  affecting  or  concerning  this 
contract.  The  only  obligation  or  duty,  as 
between  them,  consisted  in  such  as  grew  out 
of  the  relation  of  employer  and  employee, 
for  any  breach  of  which  tne  law  gave  a  right 
of  action,  and  which  was,  in  lact,  availea  of 
by  Provencha's  administratrix. 

Nor  can  it  be  said  that  Ihe  pulp  company 
had  any  legal  interest  that  tne  promise  of 
the  insurer  should  be  performed  m  favor  of 
Provencha;  for,  assuming  that  a  legal  inter- 
est could  have  arisen  upon  the  happening  of 
the  injury,  it  certainly  ceased  upon  the  sat- 
isfaction oy  the  pulp  company  of  the  claim 
made  in  the  action  brought  by  his  adminis- 
tratrix. I  think  it  is  impossible  for  us  to 
hold,  under  the  circumstances,  that  there 
was  such  a  relation  between  Provencha  and 
the  pulp  company,  or  any  such  privity  on  his 
part  to  this  contract  of  insurance,  as  con- 
ferred upon  him  or  his  legal  representatives 
a  right  of  action  upon  the  policy  of  insur- 
ance, and.  for  that  reason,  the  fudgment  ap- 
pealed from  should  he  affirmed^  with  costs. 


All  concur, 
Martin,  and 


V  Ch.  J.,  and  Halsht, 
JJ.,  in  result. 


Parker,  Gh.  J.,  and  Hai^lit,  Martin, 
and  Vann,  JJ.,  concur  for  affirmance,  upon 
the  ground  that  the  insurance  policy  in 
question  was,  at  most,  intended  as  a  pecun- 
iary indemnity  to  the  legal  representatives  of 
tne  deceased  employees  tor  the  loss  sustained 
by  them  in  consequence  of  his  death,  and 
that  but  one  recovery  is  permitted,  whether 
the  death  was  caused  through  negligence  or 
unavoidable  accident.  A  claim  having  been 
presented  by  the  legal  representatives 
against  the  assured,  based  upon  negligence, 
and  that  claim  having  been  recognised  and 
paid,  no  further  right  of  action  could  exist 
under  the  policy. 


NORTH   CAROLINA    SUPREME   COURT. 


Thomas  J.  MITCHELL,  Appt,, 


V. 


CAROLINA  CENTRAL  RAILROAD  COM- 
PANY. 


i 


N.  C ) 


A  earrler  %««  the  burden  of  abo^vlnfr 
Ita  ^vant  of  nevllfvenee,  when  property 
is  lost  in  transit,  although  shipped  ander  a 

Note. — As  to  the  burden  of  proof  of  negli- 
gence bv  a  carrier  In  the  tranRportatlon  of 
iroiids  under  contract  limiting  liability,  see  also 
44  L.  R.  A. 


contract  which  limits  the  carrier's  liability  to 
a  loss  resulting  from  its  negligence. 

{Faircloih,  Ch.  J.,  dissents.} 

(March  21.  1890.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Craven  County 
in  favor  of  defendant  in  an  action  brought 

BrownlDK  v.  Goodrich  Transp.  Co.  (Wis.)  10 
L.  ii.  A.  41.'),  and  note;  also  Witting  y.  St.  Louis 
&  8.  F.  K.  ('o.  (Mo.)  10  L.  K.  A.  602. 
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to  recover  the  value  of  a  mule  lost  while  in 
defendant's  possession  for  transportation. 
lieveraed. 

The  facts  sufficiently  appear  in  the  opin- 
ion. 

Messrs.  William  W.  Clark  and  Owen 
H.  Guion  for  appellant. 

Messrs.  Simmons,  Pon,  A  Ward,  for 
appellee,  cite — 

Smith  V.  l^Jorih  Carolina  R.  Co.  64  N.  C. 
235;  Lee  v.  Raleigh  d  O.  R.  Co.  72  N.  C. 
236;  8elby  v.  Wilmington  d  W.  R.  Co.  113 
N.  C.  588;  Hutchinson,  Carr.  §§  217  et  seq., 
248  ei  seq.;  5  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  446,  title  "Where  shippers  undertake  to 
care  for  stock"  and  notes  2  and  3. 

Donslas,  J.,  del/vered  the  opinion  of  the 
court : 

We  cannot  assent  to  the  proposition  that 
in  cases  of  limited  liability  the  burden  of 
proof  rests  upon  the  plaintiff  to  show  pri- 
marily the  negligence  of  the  defendant.  In 
the  case  before  us  the  plaintiff  brought  suit 
for  the  value  of  a  mule  which  was  shipped 
to  him  from  Nashville,  Tennessee,  in  a  car 
with  other  horses  and  mules.  When  the  car 
reached  Newbern  the  mule  was  missing.  The 
plaintiff  has  no  means  of  knowing  what  be- 
came of  it,  except  information  furnished  by 
the  defendant,  who  says  that  it  died  en 
route.  This  may  be  true,  and  we  presume 
it  is,  from  the  testimony  for  the  defendant; 
but  it  has  neither    been    admitted    by  the 

elaintiff  nor  found  as  a  fact  by  the  jury. 
Uncontradicted  testimony  is  never  equivalent 
to  an  admitted  fact,  as  the  jury  may  not  be- 
lieve it;  and  this  is  especially  so  where  the 
alleged  fact^  are  peculiarly  within  the  knowl- 
edge of  the  witness.  Here,  the  plaintiff  sim- 
ply knew  that  the  defendant  received  his 
mule  under  a  contract  to  deliver  it  to  him 
at  Newbern,  which  it  failed  to  do.  He  sim- 
ply asks  for  his  mule  or  its  value,  neither 
of  which  does  he  obtain.  The  defendant 
says  that  the  shippers,  implied  agents  of 
the  plaintiff,  signed  a  bill  of  lading  releas- 
ing the  defendant  from  all  risk  of  loss  or 
damage  from  any  cause  whatever  not  result- 
ing from  the  negligence  of  its  agents,  and 
that  the  burden  rests  upon  the  plaintiff  of 
proving  affirmatively,  not  only  the  shipment 
and  the  loss,  but  that  the  loss  occurred 
through  the  negligence  of  the  defendant, 
when  in  fact  he  neither  has,  nor  oould  have, 
any  knowledge  as  to  how  it  occurred.  It  is 
true  the  defendant  introduced  testimony 
tending  to  show  the  death  of  the  mule  from 
natural  causes,  bpt  it  did  so  purely  as  a 
matter  of  sui>ererogation,  with  the  burden  of 
proving  nothing.  If  its  contentions  are  cor- 
rect, it  need  not  have  said  a  word.  It  made 
no  difference  how  the  loss  occurred,  provided 
the  plaintiff  could  not  prove  that  it  occurred 
through  its  negligence.  The  entire  car  load 
of  stock  might  have  been  safely  stolen 
through  the  gross  negligence  or  actual  con- 
nivance of  ito  agents,  if  done  without  the 
knowledge  of  the  plaintiff,  or  of  anyone  by 
whom  he  might  prove  it.  If  this  is  the  law, 
what  protection  is  there  for  the  shipper?  If 
a  resident  of  Raleigh  ships  freight  to  New 
York  under  a  so-called  "released'"  bill  of  lad- 
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ing,  he  cannot  be  expected  to  go  with  it  and 
watch  it  day  and  night.  And  yet,  if  he  did 
not,  how  could  he  know  the  facts  connected 
with  its  possible  lossT  The  carrier  could 
stana  upon  the  word  "released,"  and,  with- 
out one  word  of  explanation  as  to  the  non- 
delivery of  the  freight,  simply  say  to  the 
plaintiff,  "Prove  your  case."  It  is  too  well 
settled  to  need  any  citation  of  authority 
that  common  carriers  cannot  exempt  them- 
selves by  contract  from  the  results  of  their 
own  negligence.  This  principle  is  recog- 
nized in  the  bill  of  lading  before  us,  and  yet 
we  are  asked  to  establish  a  rule  of  evidence 
that  will  destroy  its  vital  principle  and  sub- 
vert its  beneficial  ]>urposes.  it  makes  no 
difference  to  the  plaintiff  whether  you  deny 
his  right  or  simply  deprive  him  of  the  only 
remedy  by  which  it  can  be  obtained,  and  it  is 
equally  beneficial  to  the  defendant  whether 
^ou  relieve  it  from  all  liability  or  only  place 
it  beyond  the  possibility  of  proof.  It  seems 
to  us  that  the  error  lies  in  a  misapprehension 
of  the  true  nature  of  the  bill  of  lading.  It 
is  not  an  agreement  primarily  intended  to  re- 
lease the  common-law  liability  of  the  carrier, 
but,  as  said  in  Pollard  v.  Vinton,  105  U.  S. 
7,  26  L.  ed.  098:  "It  is  at  once  a  receipt 
and  a  contract.  In  the  former  character,  it 
is  an  acknowledgment  of  the  receipt  of  prop- 
erty on  board  his  vessel  by  the  owner  of  the 
vessel ;  in  the  latter,  it  is  a  contract  to  carry 
safely  and  deliver."  The  safe  carriage  and 
delivery  are  the  essential  objects  of  the  con- 
tract, and  it  is  the  duty  of  every  party  to  a 
contract  to  comply  with  his  agreement,  or  to 
show  such  facts  as  will  excuse  his  nonper- 
formance. This  is  especially  so  where  the 
contract  is  made  in  the  performance  of  a 
public  duty.  It  is  the  duty  of* a  common 
carrier,  irrespective  of  contract,  but  subject 
to  reasonable  regulations,  to  accept,  safely 
carry,  and  deliver  all  goods  intrusted  to  it. 
If  the  goods  are  lost,  it  must  show  what  be- 
came of  them;  and  if  they  are  damaged,  it 
must  prove  affirmatively  that  they  were  dam- 
aged in  some  way  that  would  relieve  it  from 
responsibility.  The  plaintiff  has  a  prima 
facie  case  when  he  shows  the  receipt  of  goods 
by  the  carrier,  and  their  nondelivery,  or  de- 
livery in  a  damaged  condition.  Any  further 
defense  is  in  the  nature  of  oonfession  and 
avoidance.  If  the  defendant  pleads  exemp- 
tion by  virtue  of  a  special  contract,  it  must 
prove  the  contract,  and  show  that  the  loss 
or  damage  comee  within  some  one  of  the 
exceptions.  It  must  appear  to  the  court,  as 
matter  of  law,  that  the  contract  is  reason- 
able in  all  of  its  essential  features,  and  that 
the  exemptions  are  not  contrary  to  public 
policy.  AH  such  exemptions,  being  in  dero- 
gation of  common  law,  should  be  strictly 
construed.  So  far,  I  think  the  principles 
herein  laid  down  are  properly  deducible  from 
all  the  authorities;  but  we  now  come  to  an 
irreconcilable  conflict  of  decisions  as  to  the 
subsequent  burden  of  proof.  The  courte  of 
Alabama,  Georgia,  Iowa,  Minnesota,  Missis- 
sippi, Ohio,  South  Carolina,  Texas,  Ten- 
nessee, and  West  Virginia,  and  perhaps  one 
or  two  others,  hold  that  the  burden  still 
rests  upon  the  carrier  of  showing  that  the 
loss  was  not  due  to  its  own  negligence.  This 
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view  is  deaxly  laid  down  in  an  able  opinion 
by  Judge  Cooper  in  Chicago,  8t,  L,  d  N.  0. 
B.  Co.  V.  Moaa,  60  Miss.  1003,  45  Am.  Rep. 
428,  where  he  says:  ''To  us  it  also  seems 
that  public  policy  forbids  the  further  re- 
laxation of  the  principles  of  the  common  law 
governing  common  carriers.  It  is  no  uncom- 
mon thing  in  this  age  to  see  under  one  man- 
agement a  line  of  railroads  extending  from 
the  lakes  of  the  North  to  the  Gulf  of  Mexico, 
or  from  the  Atlantic  to  the  Pacific  Ocean. 
To  hold  that  a  shipper  in  New  York  or  Chi- 
cago shall  be  required  to  establish  the  neg- 
ligence of  the  carrier  by  proof  of  the  cir- 
cumstances of  a  fire  in  California  or  New 
Orleans  would,  in  a  great  number  of  cases, 
result  in  a  verdict  for  the  carrier,  even 
though  there  was  in  fact  negligence.  In  a 
large  majority  of  cases  the  facts  rest  exclu- 
sively in  the  knowledge  of  the  employees, 
whose  names  and  places  of  residence  are  un- 
known to  the  shipper.  In  many  cases  the 
witnesses  are  the  employees  whose  negligence 
has  caused  the  loss,  and,  if  known  to  the 
shipper,  it  may  be  dangerous  for  him  to  rest 
his  case  upon  their  testimony,  since  the  nat- 
ural impulses  of  mankind  would  sway  them, 
in  narrating  the  circumstances,  to  palliate 
their  fault  by  stating  the  occurrence  in  the 
most  favorable  light  to  themselves.  All  the 
authorities  hold  that  it  devolves  upon  the 
carrier  to  show  the  loss  to  have  occurred  by 
the  excepted  cause.  In  doing  this  it  will 
add  but  little  to  his  burden  to  show  all  the 
attending  circumstances;  and  that  the  bur- 
den rests  upon  him  to  do  so,  and  disprove 
his  own  n^ligence,  we  think  arises  from  the 
terms  of  the  contract,  from  the  character  of 
his  occupation,  &nd  from  that  rule  governing 
the  production  of  evidence,  which  requires 
the  facts  to  be  proved  by  that  party  in  whose 
knowledge  they  peculiarly  lie." 

This  opinion  is  especially  interesting  be- 
cause it  tersely  reviews  the  authorities  on 
both  sides  of  the  question,  which  is  the  sin- 

fle  point  in  the  case.  Bishop  in  his  Law  of 
Evidence,  14th  ed.  S  219,  adopts  the  same 
view,  in  the  following  words:  "And  if  the 
acceptance  was  special,  the  burden  of  proof 
is  still  on  the  carrier  to  show,  not  only  that 
the  cause  of  the  loss  was  within  the  terms  of 
the  exception,  but  also  that  there  was  on 
his  part  no  negligence  or  want  of  due  care." 
It  would  seem  from  the  recent  work  of  Elli- 
ott on  Railroads  that  this  has  now  become 
the  settled  rule  of  a  majority  of  the  states, 
as  the  author  says  in  §  1548,  on  page  2403 : 
''There  is  some  conflict  among  the  authorities 
aa  to  the  burden  of  proof  in  such  cases ;  but 
the  prevailing  rule,  where  the  owner  or  his 
agent  does  not  go  with  the  stock,  is  that 
\imen  the  animals  are  shown  to  have  been 
delivered  to  the  carrier  in  good  condition, 
and  to  have  been  lost  or  injured  on  the  way, 
the  burden  of  proof  then  rests  upon  the  car- 
rier to  show  that  the  loss  or  injury  was  not 
caused  by  its  own  negligence."  This  rule 
strongly  commends  itself  to  our  better  judg- 
ment, and  receives  our  approval,  especially 
in  view  of  the  universal  acceptance  of  the 
principle  that  where  a  particular  fact,  nec- 
essary to  be  proved,  rests  peculiarly  within 
the  knowledge  of  a  party,  upon  him  rests 
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the  burden  of  proof.  5  Am.  &  Eng.  Ene. 
Law,  2d  ed.  p.  41;  Best,  Ev.  9  274;  1  QreenL 
Ev.  9  79;  Starkie,  Ev.  589;  Rice,  Ev.  9  77; 
Selma,  R.  d  D,  R.  Co,  v.  United  States,  139 
U.  S.  560,  567,  35  L.  ed.  266,  269;  State  v. 
McDuffie,  107  N.  C.  885,  888;  Oovan  v.  Cush- 
ing,  111  N.  C.  458,  461.  On  the  other  hand, 
the  Federal  courts,  with  those  of  a  large 
number  of  the  states,  hold  that,  under  a  bill 
of  lading  containing  a  contract  of  limited  lia- 
bility, the  burden  rests  upon  the  plaintiff 
of  proving  that  the  loss  or  damage  was 
caused  by  the  negligence  of  the  defendant 
carrier;  but  we  thiiuc  that  an  examination 
of  the  cases  will  show  that  the  true  principle 
of  the  rule  in  those  jurisdictions  is  that  the 
burden  of  proving  the  negligence  of  the  car- 
rier does  not  primarily  rest  upon  the  plain- 
tiff, but  is  shifted  to  him  upon  the  carrier 
proving  that  the  loss  fell  within  one  of  the 
except^  causes.  That  the  carrier  must 
prove  that  the  injury  complained  of  came 
within  one  of  the  special  exemptions  created 
by  law  or  contract  is  admitted  by  all  the  au- 
thorities. By  the  act  of  1851,  Congress  re- 
lieved the  owners  of  sea-goinc^  vessels  from 
all  responsibility  from  loss  by  fire  unless 
caused  by  their  own  design  or  neglect,  and 
from  responsibility  for  loss  of  money  and 
other  valuables  named  unless  notified  of 
their  character  and  value,  with  certain  other 
limitations  of  liability  not  arising  from  their 
own  negligence.  These  limitations  are  sub- 
stantiafiy  brought  forward  in  chapter  6  of 
title  48  of  the  Revised  Statutes,  subsequent- 
ly amended  by  the  act  of  February  13,  1893. 
Several  of  the  states  enacted  similar  legisla- 
tion; and  the  same  general  principles  are 
held  to  apply  to  common  carriers  on  land. 
In  addition  to  this,  it  became  the  custom  of 
shipowners  to  protect  themselves  by  contract 
from  risks  arising  from  the  perils  of  naviga- 
tion. Within  reasonable  restrictions,  these 
contractual  limitations  have  been  held  to  be 
valid ;  and  it  is  upon  these  two  classes  of  ex- 
emptions that  the  decisions  generally  rest. 
Those  referring  to  the  proper  or  inherent  vice 
of  animals  do  not  appear  to  have  any  bear- 
ing upon  the  case  at  bar  in  its  present  status. 
It  must  be  admitted  that  among  the  different 
states  adhering  to  the  same  general  rule 
there  is  much  diversity  of  application,  as 
well  as  uncertainty  of  definition.  This  may 
come  in  some  degree  from  the  unfortunate 
tendency  of  some  otherwise  able  judges  to 
formulate  general  principles  upon  special 
cases,  unmindful  of  the  limitations  or  modi- 
fications that  may  necessarily  arise  from  the 
varying  facts  of  other  cases.  Some  of  these 
definitions,  like  our  old  state  grants,  where 
each  grantee  furnished  his  own  survey,  cover 
much  more  than  was  originally  intended, 
and  lap  over  upon  other  essential  principles. 
Those  unlucky  rights  which  lie  within  the 
lappage  are  necessarily  of  uncertain  tenure. 
Of  course,  perfection  of  definition  is  impos- 
sible to  human  foresight;  and,  as  human  mo- 
tives and  resulting  action  do  not  run  in  par- 
allel lines,  there  is  frequently  an  ultimate 
point  of  conflict  between  essential  principles 
themselves.  There  the  superior  principles 
must  prevail;  such,  for  instance,  as  depend 
upon  public  policy  or  natural  right.    The 


518 


NoETH  Caroliva  Bupbemb  Coub't. 


31 AR., 


great  principle  of  legal  construction  was 
never  better  stated  than  by  Lord  Mansfield 
in  King  v.  Bemhridge,  3  Dougl.  332,  where 
he  says:  "The  law  does  not  consist  of  par- 
ticular cases,  but  of  general  principles,  which 
are  illustrated  and  explained  by  these  cases.*' 
It  is  impracticable  to  review  any  consider- 
able number  of  cases  bearing  upon  that  at 
bar,  but  a  few  citations  from  the  Supreme 
Court  of  the  United  States,  which  sustains 
the  rule  most  favorable  to  the  carrier,  will 
sufficiently  illustrate  this  view. 

In  The  Mohler,  21  Wall.  230,  233,  The 
Bfollie  Mohler  v.  Home  Ins,  Co.  22  L.  ed. 
485,  486,  the  court  says:  "It  is  insisted 
that  the  loss  occurred  through  a  peril  of 
navigation,  which  was  one  of  the  exceptions 
contained  in  the  bill  of  lading,  and  that, 
therefore,  the  carrier  was  excused  from  a  de- 
livery of  the  wheat  .  .  .  The  burden  of 
proof  lies  on  the  carrier,  and  nothing  short 
of  clear  proof,  leaving  no  reasonable  doubt 
for  controversy,  should  be  permitted  to  dis- 
charge him  from  duties  which  the  law  has 
annexed  to  his  employment."  In  Clark  v. 
Bamioell,  12  How.  272,  13  L.  ed.  985,  the 
court  held  (quoting  from  the  syllabus)  that, 
"where  goods  are  shipped,  and  the  usual  bill 
of  lading  given,  'promising  to  deliver  them 
in  good  order,  the  dangers  of  the  sea  except- 
ed,^ and  they  are  found  to  be  damaged,  the 
onus  prohandi  is  upon  the  owners  of  the  ves- 
sel to  show  that  tne  injury  was  occasioned 
by  one  of  the  excepted  causes.  But  al- 
though the  injury  may  have  been  occasioned 
by  one  of  the  excepted  causes,  yet  still  the 
owners  of  the  vessel  are  responsible  if  the 
injury  might  have  been  avoided  by  the  exer- 
cise of  reasonable  skill  and  attention  on  the 
part  of  the  persons  employed  in  the  con- 
veyance of  the  goods,  but  the  onus  pro- 
handi then  becomes  shifted  upon  the  shipper 
to  show  the  negligence."  The  same  rule  is 
sustained  in  Rich  v.  Lambert,  12  How.  347, 
13  L.  ed.  1017;  The  Niagara  v.  Cordes,  21 
How.  7,  16  L.  ed.  41 ;  The  Majestic,  166  U. 
S.  375,  41  L.  ed.  1039.  In  Western  Transp. 
Co.  V.  Downer,  11  Wall.  129,  20  L.  ed.  160, 
the  court  says:  "On  the  trial  the  plaintiff 
made  out  a  prima  facie  case  by  producing 
the  bill  of  lading,  showing  the  receipt  of  the 
coffee  by  the  company  at  IsTew  York,  and  the 
contract  for  its  transportation  to  Chicago, 
and  by  proving  the  arrival  of  the  coffee  .  .  . 
in  a  ruined  'condition,  and  the  consequent 
damages  sustained.  The  company  met  this 
prima  facie  case  by  showing  that  the  loss 
was  occasioned  by  one  of  the  dangers  of  lake 
navigation."  In  The  Edioin  I.  Morrison,  153 
U.  S.  199,  Bradley  Fertilizer  Co.  v.  The  Ed- 
win I.  Morrison,  38  L.  ed.  688,  the  court  says, 
on  page  212,  153  U.  S.,  and  page  692,  38  L. 
ed.:  °*In  any  aspect,  the  real  point  in  con- 
troversy is,  Did  the  respondents  so  far  sus- 
tain the  burden  of  proof  which  was  upon 
them?"  etc.  It  further  held  that,  even  where 
the  loss  was  caused  bv  the  dangers  of  the 
sea,  the  burden  was  still  upon  the  owners  of 
the  vessel  to  show  that  it  was  seaworthy. 
In  all  these  cases  of  limited  liability  tne 
rule  is  invariably  recognized  that  proof  of 
shipment  and  injury  makes  a  prima  facie 
case  for  the  plaintiff,  and  that  then  the  bur- 
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den  ia  always  upon  th«  carrier  to  show  that 
the  circumstances  of  tiie  loss  bring  it  with- 
in the  excepted  causes.  When  the  carrier 
has  shown  tnis  by  a  preponderance  of  testi- 
mony, then,  and  then  only,  does  the  burden 
shift  to  the  shipper  of  showing  that  the  loss, 
even  if  within  the  excepted  classes,  might 
have  been  avoided  by  diligence  and  care  upon 
the  part  of  the  carrier.  Therefore,  under 
the  most  stringent  rule,  the  plaintiff  in  the 
case  at  bar  is  entitled  to  a  new  trial,  as  the 
defendant  did  not  prove  to  the  satisfaction 
of  the  jury,  bv  whom  alone  the  fact  could  be 
found,  that  the  circumstances  of  the  loss 
brought  it  within  the  exception.  The  mere 
proof  or  admission  of  the  terms  of  the  bill 
of  lading  containing  the  stipulated  excep- 
tions is  no  proof  that  the  loss  comes  within 
those  exceptions.  The  necessary  issues  do 
not  appear  to  have  been  submitted.  Ordi- 
narily parties  cannot  complain  of  the  is- 
sues, in  the  absence  of  a  special  tender  and 
exception ;  but  this  court  has  held  in  Tucker 
v.  Satterihwaite,  120  N.  C.  118,  that  the 
court  below  must,  of  its  own  motion,  with  or 
without  suggestion,  submit  such  issues  as 
are  necessary  to  settle  the  material  contro- 
versies arising  on  the  pleadings.  If  the  is- 
sue as  to  the  negligence  of  the  defendant  was 
intended  to  raise  the  question  whether  the 
loss  came  within  the  exception,  then  the  bur- 
den of  that  issue  rested  upon  the  defendant 
in  order  to  rebut  the  prima  facie  case  already 
made  out  by  the  plaintiff.  The  defendant 
cannot  be  permitted,  by  the  njere  form  of  an 
issue,  or  a  "broadside"  stipulation  of  exemp- 
tion, to  change  the  rules  of  evidence,  and 
practically  destroy  essential  principles  firm- 
ly resting  upon  public  policy.  At  tiiat  stage 
of  the  proceedings  the  burden  was  admitted- 
ly upon  the  defendant.  Has  it  been  ever 
lifted  or  shifted?  If  so,  we  cannot  see  when 
or  where. 

It  is  contended  for  the  defendant  that  it  Is 
exempted  by  this  contract  from  all  loss  or 
damage  not  arising  from  its  own  negligence, 
and  that  therefore  it  cannot  be  required  to 
prove  the  loss  within  the  excepted  classes 
without  requiring  it  in  effect  to  prove  its 
own  want  of  negligence.  Ehren  so.  If, 
standing  with  the  burden  of  proof  upon  it, 
it  claims  a  total  exemption,  it  must  show 
every  fact  necessary  to  prove  that  exemption. 
It  is  Lot  placed  in  any  oetter  condition  than 
the  ordinary  defendant,  merely  by  the  unrea- 
sonable extent  of  its  stipulations.  The  bill 
of  lading,  covering  five  printed  pages,  is  full 
of  the  most  stringent  stipulations,  all  in  fa- 
vor of  the  carrier,  among  which  is  the  broad- 
side exemption  from  all  risk  "of  loss  or  dam- 
age from  any  cause  or  thing  not  resulting 
from  the  negligence  of  the  agents  of  said 
party  of  the  first  part."  It  then  provides 
that,  "in  case  the  said  party  of  the  first 
part  (the  carrier)  shall  furnish  laborers  to 
assist  in  loading  and  unloading  said  stock, 
they  shall  be  subject  to  the  orders,  and 
deemed  employees,  of  the  said  party  of  the 
second  part  while  so  assisting."  It  eravely 
winds  up  by  requiring  the  shipper,  ^o  has 
shipped  nothing  but  horses  and  mules,  to 
sign  a  written  agreement  that  turkejrs  are 
reasonably  worth  only  12Vi  cents  apiece  in 
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Nashville.  The  "reagonableness''  of  such  a 
"bill  of  lading  ma^  well  be  questioned.  These 
^ztraordiuary  stipulations  stronely  recall 
the  pertinency  of  Mr.  Justice  BraxLley's  lan- 
guage in  delivering  the  opinion  of  the  court 
in  Aeio  York  C.  R.  Co.  v.  Locktoood,  17  Wall. 
357,  21  L.  ed.  627,  where  he  says,  on  page 
378:  "It  is  a  favorite  ar^ment,  in  the 
cases  which  favor  the  extension  of  the  car- 
rier's right  to  contract  for  exemption  from 
liability,  that  men  must  be  peimitted  to 
make  Uieir  own  agreements,  and  that  it  is 
no  concern  of  the  public  on  what  terms  an 
individual  chooses  to  have  his  ffoods  carried. 
.  .  .  Is  it  true  that  the  puUic  interest  is 
not  affected  by  individual  contract  of  the 
kind  referred  to?  Is  not  the  whole  business 
community  affected  by  holding  such  con- 
-tracts  valid?  If  held  valid,  the  advanta- 
geous position  of  the  companies  exercising 
the  business  of  common  carriers  is  such  that 
it  places  it  in  their  power  to  change  the  law 
of  common  carriers,  in  effect,  by  introducing 
new  rules  of  obligation.  The  carrier  and  his 
customers  do  not  stand  on  a  footing  of  equal- 
ity. The  latter  is  only  one  individual  of  a 
million.  He  cannot  afford  to  higgle  or  stand 
out  and  seek  redress  in  the  courts.  His  busi- 
ness will  not  admit  such  a  course.  He  pre- 
fers rather  to  accept  any  bill  of  lading,  or 
sign  any  paper  the  carrier  presents,— often, 
indeed,  without  knowing  what  the  one  or 
the  other  contains.  In  most  cases  he  has  no 
alternative  but  to  do  this  or  abandon  his 
business.  In  the  present  case,  for  example, 
the  freight  agent  of  the  company  testified 
that,  though  they  made  forty  or  fifty  con- 
tracts every  week  like  that  under  considera- 
tion, and  had  carried  on  the  })usiness  for 
years,  no  other  arrangement  than  this  was 
•ever  made  with  any  drover.  And  the  rea- 
son is  obvious  enough, — if  they  did  not  ac- 
cept this,  they  must  pay  tariff  rates.  .  .  . 
Of  course,  no  drover  could  afford  to  pay  such 
tariff  rates.  This  fact  is  adverted  to  for 
the  purpose  of  illustrating  how  completely 
in  the  {rawer  of  the  railroad  companies  par- 
ties are,  and  how  necessary  it  is  to  stand 
firmly  by  those  principles  of  law  by  which 
the  public  interests  are  protected.  If  the  cus- 
tomer had  any  real  freedom  of  choice,  if  he 
had  a  reasonable  and  practicable  alternative, 
and  if  the  employment  of  the  carrier  were 
not  a  public  one,  charging  him  with  the  duty 
of  accommodating  the  public  in  the  line  of 
his  employment,  then  if  the  customer  chose 
to  assume  the  risk  of  negligence,  it  could 
with  more  reason  be  said  to  be  his  private 
affair,  and  no  concern  of  the  public.  But 
the  condition  of  things  is  entirely  different, 
and  especially  so  under  the  modified  arrange- 
ments which  the  carrying  trade  has  assumed. 
The  business  is  mostly  concentrated  in  a 
few  powerful  corporations,  whose  position  in 
the  body  politic  enables  them  to  control  it. 
They  do,  in  fact,  control  it,  and  impose  such 
conditions  upon  travel  and  transportation  as 
they  see  fit,  which  the  public  is  compelled  to 
accept.  These  circumstances  furnisn  an  ad- 
ditional argument,  if  any  were  needed,  to 
show  that  the  conditions  imposed  by  com- 
mon carriers  ouffht  not  to  be  adverse  (to  say 
the  least)  to  the  dictates  of  public  policy 
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and  morality.  The  status  and  relative  posi- 
tion of  the  parties  render  any  such  condi- 
tions void.  Contracts. of  common  carriers, 
like  those  of  persons  occupying  a  fiduciary 
character,  giving  them  a  position  in  which 
they  can  take  undue  advantage  of  the  per- 
sons with  whom  they  contract,  must  rest  up- 
on their  fairness  and  reasonableness." 

The  action  of  the  court  below  seems  to 
have  been  based  on  the  opinion  of  this  court 
in  Smith  v.  North  Carolina  R,  Co,  64  N.  C. 
235,  which,  on  careful  examination,  does  not 
seem  to  decide  the  question  before  us.  The 
general  principles  were  not  elaborated,  and 
the  opinion  was  evidently  based  entirely  on 
the  particular  facts  of  the  case.  There,  the 
exemption  claimed  was  not  general,  but  spe- 
cial, being  as  to  fire  only.  The  contract  was 
proved,  and  it  was  shown  that  the  cotton 
was  destroyed  by  fire.  This  brought  the  loss 
within  the  exception.  What  the  court  evi- 
dently intended  to  say  was  that  then  the 
burden  of  proving  negligence  rested  on  the 
plaintiff.  The  opinion  cites  but  two  authori- 
ties, namely,  1  Parsons,  Contr.  1,  704  (per- 
haps meaning  volume  1,  p.  704)  and  New 
Jersey  Steam  Nav,  Co,  v.  Merchants  Banky  6 
How.  344,  12  L.  ed.  465.  In  New  Jersey 
Steam  Nav.  Co.  v.  Merchants  Bank  the  ques- 
tion of  the  burden  of  the  proof  of  negligence 
arose  onl^  incidentally,  but  the  court  clear- 
ly recognized  the  prior  burden  of  the  carrier, 
on  page  383,  where  it  says :  '*The  burden  of 
proof  lies  on  the  carrier,  and  nothing  short 
of  an  express  stipulation  by  parol  or  in  writ- 
ing should  be  permitted  to  discharge  him 
from  duties  which  the  law  has  annexed  to  his 
employment.  The  exemption  from  these 
duties  should  not  depend  upon  implication 
or  inference,  founded  on  doubtful  and  con- 
flicting evidence,  but  should  be  specific  and 
certain,  leaving  no  room  for  controversy  be- 
tween the  parties."  For  the  same  reasons, 
the  case  of  Selhy  v.  Wilmington  d  W.  R.  Co, 
113  N.  G.  588,  does  not  confiict  with  the  prin- 
ciples now  discussed.  The  only  case  that  we 
can  find  in  our  reports  that  seems  to  settle 
the  point  now  in  question,  and  to  settle  it 
apparently  in  favor  of  the  plaintiff,  is  Mor- 
ganton  Mfg.  Co.  v.  Ohio  River  d  C.  R.  Co. 
121  N.  C.  514,  where  this  court  has  laid  down 
the  rule,  without  dissent,  that  "among  con- 
necting lines  of  common  carriers,  that  one  in 
whose  hands  goods  are  found  damaged  is 
presumed  to  have  caused  the  damage,  and 
the  burden  is  upon  it  to  rebut  the  presump- 
tion." For  the  reasons  given  above,  a  new 
trial  should  he  ordered, 

Fairoloth,  Ch.  J.,  dissenting: 

The  plaintiff  shipped  live  stock  from  Ten- 
nessee to  Newbern,  North  Carolina,  over  sev- 
eral railroad  lines,  including  the  defendant's 
line.  One  mule  was  found  dead  in  the  car. 
The  plaintiff  sues  for  its  value,  and  alleges 
negligence  as  the  cause  of  loss  of  the  mule. 
The  plaintiff  had  a  right  to  ship  his  stock 
over  the  railroads,  as  common  carriers,  by 
paying  the  usual  charge  for  transportation, 
or  to  ship  by  special  contract,  and  he  elected 
to  take  the  latter  course.  He,  by  special 
contract,  for  a  consideration  in  reduced 
rates  for  transportation,  agreed  to  relieve 
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the  carriers  from  their  liability  of  oom- 
mon  carriers  in  the  transportation,  and 
agreed  that  their  liability  snoiUd  be  only 
that  of  a  private  carrier  for  hire,  and  he 
assumed  all  risk  of  injury  by.  the  animals 
to  each  other,  or  of  heat  or  suffocation  or 
other  ill  effects  of  being  croviFded  in  the  cars, 
etc.  We  then  have  the  case  of  a  carrier  lia- 
ble for  want  of  ordinary  care;  in  other  words, 
for  negligence.  The  liability  of  common  car- 
riers is  harsh,  but  upon  the  ground  of  public 
policy  it  is  not  unjust.  After  the  parties 
closed  the  evimination,  his  honor  explained 
the  rights  and  liabilities  of  carriers,  and  in- 
structed the  jury  that  there  was  no  evidence 


in  this  ease  that  the  defendant  was  negligent 
in  transporting  the  stock,  to  which  the 
plaintiff  excepted.  I  have  carefully  read  the 
evidence,  and  I  see  no  error  in  the  charge  of 
the  court.  The  mule  seems  to  have  died  of 
colic  or  from  some  natural  cause,  which  may 
have  been  induced  and  accelerated  by  the 
crowded  condition  of  the  car.  I  think  the 
burden  of  showing  negligence  on  th^"  part  of 
the  defendant  rested  on  the  plaintiff,  and 
that  the  special  agreement  was  a  valid  con- 
tract. Rtnith  V.  North  Carolina  R,  Co,  64  N. 
C.  235;  Selby  ▼.  Wilmingtim  d  W.  B.  Co,  lia 
N.  C.  688. 
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BALTIMORE  &  OHIO  RAILROAD  COM- 
PANY, Plff,  in  Err., 

17. 

Walker  FULTON,  Admr.,  etc.,  of  Charles  B. 
Fulton,  Deceased. 

(59  Ohio  St.  575.) 

•1.  "Wliere  a  ease  tliat  mar  be  !■  dnlr 
removed  from  a  state  to  a  Federal 
court,  the  Jurisdiction  of  the  state  court 
over  the  cause  at  once  ceases,  and  it  can  take 
no  further  step  therein ;  and  If  thereafter  the 
case  Is  disposed  of  In  the  Federal  court,  other- 
wise than  on  the  merits,  the  plaintiff  cannot 
recommence  the  action  In  the  state  court,  al- 
though, under  like  circumstances,  he  might 
have  done  so  had  the  cause  not  been  removed. 

2.  In  Biicli  case,  ^vhatever  rlarht  tike 
plaintiff  may  have  under  any  reme- 
dial rule,  statutory  Or  otherwise,  to  recom- 
mence the  action,  must  be  pursued  in  the 
Federal  court,  as  after  removal  it  alone  has 
Jurisdiction  of  the  cause  and  the  parties. 

(January  17,  1899.) 

ERROR  to  the  Circuit  Court  for  Belmont 
County  to  reriew  a  judgment  affirming 
a  judgment  of  the  Court  of  Common  Pleas 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  the  alleged  negligent 
killing  of  plaintiff's  intestate.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  H.  Collins  for  plaintiff  in  error. 

Messrs.  C.  L.  Weems,  A.  H.  Mitolielly 
and  W.  Mitoliell,  for  defendant  in  error : 

The  petition  properly  states  a  cause  of  ac- 
tion, and  avers  that  the  time  of  bringing  the 
action  is  saved  from  the  bar  of  the  statute 
of  limitations  by  reason  of  the  facts  therein 
stated. 

We  failed  otherwise  than  on  the  merits; 

^Headnotes  by  the  Coubt. 

Note. — The  decision  that  the  removal  of  a 
case  from  a  state  to  a  Federal  court  transfers 
to  the  latter  court  the  exclusive  Jurisdiction  not 
only  of  the  action  brought  but  of  the  cause  of 
action  itself,  so  that  no  subsequent  action  can 
be  brought  thereon  in  the  state  court,  even  after 
the  former  action  is  terminated  by  dismissal 
without  determining  the  merits,  creates  a  new 
precedent,  although  it  cites  a  decision  denying 
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the  case  is  not  still  pending  In  the  United 
States  circuit  court. 

It  is  possibly  true  that  court  had  no  au- 
thority to  do  more  under  the  fifth  rule  than 
to  strike  the  case  from  the  docket.  Yet  the 
court  did  more;  it  dismissed  the  case  under 
a  rule  t>hat  only  authorized  the  striking  of 
the  same  from  the  docket.  Can  it  be  claimed 
that  such  a  decision  is  upon  the  merits? 

Minsliall,  J.,  delivered  the  opinion  of  the 
court: 

The  question  we  shall  consider  in  this  case 
arises  upon  the  petition  and  a  demurrer 
thereto.  The  petition  by  sufficient  averment 
states  that  a  cause  of  action  against  the  de- 
fendant for  the  recovery  of  damages  by  the 
administrator  of  Charles  B.  Fulton  for 
wrongfully  causing  his  death,  on  the  13th 
day  of  January,  1889.  The  suit  was  com- 
menced January  19,  1894;  and,  as  it  thue 
appeared  that  the  action  had  not  been  com- 
menced within  two  years,  as  prescribed  by 
the  statute  giving  the  right  (§S  6134  and 
6135,  Rev.  Stat.),  the  plaintiff,  to  obviate 
this,  further  averred  that  on  July  7,  1891, 
he,  as  such  administrator,  commenced  a 
civil  action  in  this  court,  against  defendant, 
for  the  benefit  of  said  parents  and  brothers 
and  sisters,  for  causing  the  death  of  said 
Charles  B.  Fulton,  as  aforesaid,  by  the 
wrongful  act,  neglect,  and  default  of  defend- 
ant heretofore  explained,  the  cause  of  action 
herein  being  identical  with  that  set  forth 
in  this  petition.  Such  proceedings  were 
had  in  said  action  that  on  August  3,  1891, 
in  pursuance  of  the  statute  of  the  United 
States  providing  for  the  removal  of  causes 
from  the  state  to  Federal  courts,  the  defend- 
ant filed  in  this  court  a  petition  and  bond 
for  Ihe  removal  of  said  cause  into  the  circuit 
court  of  the  United  States  in  and  for  the 
southern  district  of  Ohio,  eastern  division, 

the  right  after  nonsuit  in  a  Federal  court  to  re- 
new the  action  in  a  state  court  within  a  certain 
statutory  period  so  as  to  avoid  a  statute  of  limi- 
tations. 

As  to  pendency  of  actions  In  both  state  and 
Federal  courts    sitting  In  the  same  state,  Me 

note  to  Wnison  ▼.  Milllken  (K>.)  42  L.  B.  A. 
449. 
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in  wiiich  laat-nanied  court  said  cause  waa 
so  removed  and  filed,  and  remained  pending 
until  the  6th  day  of  December,  1893.  The 
plaintiff  failed  therein,  otherwise  than  upon 
the  merits,  by  the  same  bein^  disposed  of  by 
said  court  as  follows,  to  wit:  Said  court 
dismissed  said  cause  "under  the  fifth  rule  of 
said  court,  said  rule  providing  that  cases 
which  have  been  upon  the  docket  for  three 
general  terms  shall  be  stricken  therefrom, 
unless  good  cause  be  shown  to  the  contrary." 
The  defendant  demurred,  on  the  ground  that 
the  petition  does  no4;  st&te  sufficient  facts  to 
constitute  a  cause  of  action,  and  that  it  is 
insufficient  in  law.  This  was  overruled,  and 
the  defendant  excepted. 

A  number  of  errors  are  assigned  upon  the 
record;  but,  as  indicated,  the  only  one  we 
shall  consider  relates  to  the  sufficiency  of  the 
petition  to  entitle  the  plaintiff  to  relief  on 
the  facts  stated  in  it.  This,  in  fact,  presents 
two  questions:  (1)  Whether  the  limitation 
of  two  years  is  a  part  of  the  right  of  action, 
or  is  merely  a  limitation  of  the  remedy,  so 
that,  if  the  plaintiff  failed  in  the  circuit 
court  otherwise  than  on  the  merits,  he  might, 
under  5  4991,  Rev.  Stat.,  recommence  the  suit 
within  a  year  thereafter,  although  the  limi- 
tation of  two  ^ears  for  bringing  the  action 
had  then  expired;  and  (2)  whether,  the 
cause  having  been  dul^  removed  to  the  Fed- 
eral court,  the  plaintiff  could,  after  it  had 
been  disposed  of  in  that  court,  otherwise 
than  on  the  merits,  again,  for  an^  purpose, 
resort  to  the  state  court  for  relief  on  the 
same  cause  of  action,  whether  the  limitation 
of  two  years  had  or  had  not  expired. 

1.  Much  can  be  said  in  favor  of  the  propo- 
sition that  the  provisions  of  §  4991,  Rev. 
Stat.,  do  not  apply  to  a  case  of  this  kind; 
for  while  it  may  be  admitted  that  the  plain- 
tiff failed  in  the  circuit  court  otherwise  than 
on  the  merits,  still  there  is  much  reason  and 
authority  for  saying  that  the  limitation  of 
two  jears,  fixed  for  bringing  an  action,  for 
causing  death  by  wrongful  act,  is  a  part  of 
the  right  of  action  itself,  and  not  merely  a 
limitation  of  the  remedy,  and  that  the  action 
cannot  therefore  in  any  case  be  brought  aft- 
er the  time  limited  nas  expired.  Hill  v. 
New  Haven,  37  Vt  501,  88  Am.  Dec.  613; 
Taylor  v.  Cranberry  Iran  d  Coal  Co,  94  N.  C. 
525;  Cavanagh  v.  Ocean  Steam  Nav,  Co.  19 
N.  Y.  Civ,  Proc.  Rep.  391 ;  Hanna  v.  Jeffer- 
aonville  R.  Co.  32  Ind.  113;  Pittsburg,  C,  d 
8t.  L,  R.  Co,  V.  Hine,  26  Ohio  St.  629,  634. 
As  apparently  contra,  see  Meisae  v.  McCoy, 
17  Ohio  St.  225,  though  the  point  was  not 
there  made.  But,  as  we  do  not  dispose  of 
the  case  on  this  ground,  no  further  consid- 
eration will  be  given  it. 

2.  The -case  as  originally  commenced  has 
been  properly  remove  to  the  United  States 
circuit  court  of  the  district  in  which  it  was 
brought,  the  cause  of  action  therein  being, 
as  averred,  identical  with  the  cause  of  action 
now  sued  on ;  and  it  had  there  been  disposed 
of,  not,  it  is  true,  on  the  merits,  but  had  been 
dismissed  for  want  of  prosecution  under  a 
rule  of  the  court.  It  has  been  repeatedly  de- 
cided that,  where  a  case  has  been  properly 
removed  froir,  a  state  to  a  Federal  court,  the 
jurisdiction  of  the  former  over  the  case  im- 
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mediately  ceases,  and  it  is  its  dutv,  in  thfr 
language  of  the  statute,  to  proceea  no  fur- 
ther in  the  cause.  Its  jurisdiction  in  that 
case  ends  with  the  removal.  Any  stepa 
thereafter  taken  are  said  to  be  coram  non 
judice  and  void.  Kanouse  v.  Martin,  16. 
How.  198,  14  L.  ed.  660;  Fiak  v.  Union  P,  R, 
Co,  6  Blatchf.  362,  380;  Hatch  v.  Chicago,  R. 
I.  d  P,  R.  Co,  6  Blatchf.  105 ;  Clark  v.  Chi- 
cago, M,  d  8t,  P,  R.  Co,  11  Fed.  Rep.  356; 
New  York  Silk  Mfg.  Co,  v.  Second  Nat, 
Bank,  10  Fed.  Rep.  204;  Shaft  v.  Phceniat 
Mut,  L,  Ins,  Co.  67  N.  Y.  544,  23  Am.  Rep. 
138;  Cordon  v.  Longest,  16  Pet.  97,  10  L.  ed. 
900;  Desty,  Removal  of  Causes,  SS  108a,. 
108c;  Dill.  Removal  of  Causes,  §  75a;  Kem 
V.  Huidekoper,  103  U.  S.  485,  26  L.  ed.  354; 
Home  L,  Ins,  Co.  v.  Dunn,  19  Wall.  214,  2i 
L.  ed.  68;  Hadley  v.  Dunlap,  10  Ohio  St.  1; 
Herryford  v.  ^tna  Ins,  Co.  42  Mo.  148. 

We  fail  to  perceive  any  good  reason  for 
holding  that  this  only  applies  so  long  as  th» 
suit  removed  is  pending,  and  that  if  the  case 
should  be  dismissed  by  the  Federal  court  for 
any  reason,  other  than  on  the  merits,  it  loses 
the  jurisdiction  acauired  by  the  removal,  and 
the  plaintiff  is  at  liberty  to  recommence  the 
action  in  the  state  court,  where,  under  likfr 
circumstances,  he  might  have  done  so  had 
the  cause  not  been  removed.  The  reason  of 
the  statute  should  be  kept  in  view  in  giving 
it  a  construction.  It  is  remedial,  and  must 
be  construed  liberally.  Home  L.  Ins.  Co,  v. 
Dunn,  19  Wall.  214,  224,  22  L.  ed.  68,  69. 
The  Constitution  of  the  United  States  con- 
tains,  it  is  true,  no  direct  provision  author- 
izing the  removal  of  a  case  by  a  defendant 
to  a  Federal  court.  It,  however,  does  au- 
thorize a  plaintiff,  in  a  "controversy"  be- 
tween himself  and  a  citizen  of  another  state, 
to  bring  the  suit  in  a  Federal  court;  and 
Congress  acting  upon  the  reasonal)le  pre- 
sumption that  Uie  same  reason  applies  where 
a  defendant  is  sued  out  of  the  jurisdiction 
of  the  courts  of  his  own  state,  has  given  thfr 
defendant  the  right  to  remove  the  cause  to 
a  Federal  court.  The  validity  of  the  varioua 
acts  of  Congress  authorizing  the  removal  of 
a  cause,  though  once  questioned  is  now  wdl 
settled.  The  policy  of  the  provision  author- 
izing a  removal  on  the  ground  of  a  diversity 
of  citizenship  is  based  upon  the  recognized 
fact  that  litigation  between  citizens  of  differ- 
ent states  must  be  more  or  less  affected  by 
local  infiuences,  and  therefore,  in  the  interest 
of  fair  and  impartial  justice,  the  riffht  is 
conferred  on  a  defendant,  sued  out  of  Uie  ju- 
risdiction of  the  courts  of  his  own  state,  to* 
remove  the  cause,  in  analogy  to  the  provi- 
sion of  the  Constitution  conferring  the  right 
on  a  citizen  of  one  state  to  sue  a  citizen  of 
another  state  in  a  Federal  court.  Thus,  the 
spirit  and  policv  of  the  statute  authorizing 
a  removal  on  the  ground  of  a  diversity  of 
citizenship  applies  as  well  to  any  renewal  of 
the  action,  after  it  has  been  disposed  of  in 
the  Federal  court,  as  to  the  period  of  its 
pendency.  The  Federal  court,  having  ac- 
quired jurisdiction  of  the  action  by  iU  re- 
moval from  the  state  court,  must,  on  princi- 
ple and  the  reason  of  the  statute,  retain  it 
for  all  purposes, — for  the  purpose  of  deter- 
mining whether  it  should  be  reinstated  or 
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recommenced  after  it  has  been  dismissed  by 
it  or  stricken  from  its  docket,  as  well  as  for 
its  determination  on  the  merits.  Its  juris- 
diction in  such  case  does  not  merely  embrace 
the  suit  brought  and  removed,  but  any  suit 
thereafter  brought  on  the  identical  cause  of 
action,  after  the  former  suit  has  been  dis- 
missed by  it,  until  the  cause  of  action  has 
been  extinguished'  bv  a  judgment  on  the 
merits;  the  cause  of  action — the  "contro- 
versy*' between  the  parties — remains  subject 
to  the  jurisdiction  of  the  Federal  court,  and 
18  forever  excluded  from  that  of  the  court 
from  which  it  was  removed,  unless  remanded 
with  the  consent  of  the  defendant;  and  there 
are  cases  which  make  this  a  doubtful  propo- 
sition, where  the  cause  is  a  removable  one. 
No  one  would  claim  that,  after  the  case  has 
been  stricken  from  its  docket  by  the  Federal 
court,  the  state  court  could  determine  wheth- 
•cr  it  should  be  reinstated;  and  by  a  parity 
of  reasoning,  the  state  court  cannot  pass  on 
the  right  oi  the  plaintiff  to  recommence  the 
action  after  it  has  been  dismissed  by  the  Fed- 
•eral  court.  In  either  of  these  cases  the  ques- 
tion can  only  be  determined  by  the  court 
that  had  full  and  exclusive  jurisdiction  of 
the  case  at  the  time.  And  if  there  be  any 
remedial  rule,  statutory  or  otherwise,  by 
which  a  case  that  has  been  dismissed  for 
failure  to  prosecute  can  be  reinstated  after 
the  time  fixed  by  the  statute  of  limitations 
has  expired,  the  remedy  must  be  sought  in 
that  court.  It  is  properly  a  step  or  pro- 
ceeding in  the  same  case.  If  this  were  not 
so,  it  would  not  only  open  the  way  to  a  vio- 
lation of  the  policy  of  the  statute  auMioriz- 
ing  removals,  but  be  productive  of  a  very 
inconvenient  practice,  and  much  abuse.  It 
would  enable  a  party  to  permit  his  case  to 
be  dismissed  by  failing  to  prosecute  in  the 
Federal  court,  with  the  purpose  of  recom- 
mencing it  in  the  state  court,  and  thus  com- 


pel the  defendant  to  be  at  the  trouble  and 
expense  of  again  causing  it  to  be  removed,  or 
submit  to  the  jurisdiction  of  the  state  court. 

The  view  we  have  taken  finds  support  in 
the  well-oonsidered  case  of  Com  y.  Ea8t  Ten- 
nessee, F.  d  G.  R,  Co.  68  Ga.  446.  It  is  there 
held  that,  "when  a  case  has  been  removed 
from  a  state  court  to  the  circuit  court  of  the 
United  States,  the  jurisdiction  of  the  former 
ceases,  and,  after  nonsuit  in  the  Federal 
court,  the  case  cannot  be  renewed  in  the  state 
court  within  six  months,  so  as  to  avoid  the 
statute  of  limitations."  Such  right  is  given 
by  statute  on  a  nonsuit  in  the  courts  of  that 
state,  a  nonsuit  not  beinff  a  decision  on  the 
merits.  Referring  to  the  statute  which 
reads  as  follows:  "If  a  plaintiff  shall  be 
nonsuited,  or  shall  discontinue  or  dismiss 
his  case,  and  shall  recommence  within  six 
months,  such  renewed  case  shall  stand  upon 
the  same  footing  as  to  limitation  with  the 
original  case," — the  court  said:  "To  be 
thus  renewed,  it  must  be  the  same  case  as  to 
cause  of  action  and  parties ;  and  t^is  is  iden- 
tically the  same  case  in  boUi  respects.  So 
that  the  question  is.  Can  a  case  which  has 
been  removed  to  the  United  States  circuit 
court  be  renewed  in  the  state  court?  We 
think  not,  because  the  act  of  removal  ipeo 
facto  transfers  the  jurisdiction  of  the  cause 
to  the  circuit  court  of  the  United  States,  and 
devests  that  of  the  state  court,"— citing 
Kern  v.  Huidekoper,  103  U.  S.  485,  26  L.  ed. 
354.  In  the  case  before  us  the  plaintiff 
averred  that  the  cause  of  action  in  the  case 
removed  was  identical  with  the  cause  of  ac- 
tion in  his  present  petition.  If  it  had  not 
been,  he  could  not  have  been  within  the  pro- 
visions of  §  4991,  Rev.  Stat,  under  favor  of 
which  he  claimed  the  right  to  reconunence 
his  action  in  the  state  court. 

Judgment  reversed,  and  petition  below 
dismissed. 


OREGON  SUPREME  COURT. 


N.  J.  BLAGEN  et  aZ.,  Appts., 

V. 

Robert  C.  SMITH,  Respt. 


( 


.Or. 


) 


1.  Testimony  introduced  on  an  Imma- 
terial matter  not  in  issue  cannot  be  con- 
sidered on  appeal  In  an  equity  case  tried  de 
novo,  although  no  exception  was  taken  to  its 
admission. 

^.  ICqni ty  has  Jurisdiction  to  restrain 
existinar  or  threatened  public  nui- 
sances by  injunction,  at  the  suit  of  a  pri- 
vate person  who  suffers  therefrom  a  special 
and  peculiar  injury  distinct  from  that  suf- 
fered by  him  In  common  with  the  public  at 
large. 

8.  The  rule  that  an  Injunction  will 
not  be  arranted  against  the  contlnaance  of 
a  nuisance  In  a  locality  mainly  occupied  for 
business  does  not  apply  where  the  nuisance  is 
malum  in  Be,  such  as  a  house  of  111  fame. 


4.  O^vners  of  property  so  near  to  a 
house  of  ill  fame  that  their  enjoyment  of 
their  property  is  affected  by  disgusting 
scenes  and  sounds  In  such  house  sustain  an 
injury  different  In  kind  from  that  suffered  by 
the  public  at  large,  which  entitles  them  to 
an  Injunction  against  the  maintenance  of  the 
nuisance. 

(March  18,  1899.) 

APPEAL  by  plaintiffs  from  a  decree  of  the 
Circuit  Court  for  Multnomah  County 
dismissing  a  suit  brought  to  enjoin  the  con- 
tinuance of  a  public  nuisance.    Reversed. 

• 

Statement  by  Moore,  J.: 

This  is  a  suit  by  private  parties  to  enjoin 
the  continuance  of  a  public  nuisance.  The 
transcript  shows  that  the  plaintiff  N.  J.  Bla- 
gen  is  the  owner  of  two  lots  at  the  southea?«t 
corner  of  Couch  and  First  streets,  in  the  city 
of  Portland,  upon  which  he  erected  a  large 


Note. — This  case  is  possibly  distinguishable 
from  that  of  Neaf  ▼.  Palmer  (Ky.)  41  L.  R.  A. 
1219,  by  reason  of  the  existence  In  this  case  of 
44  L.  R.  A. 

^         See  also  40  L.  R.  A.  552. 


offensive  sights  and  sounds  on  the  premises  of 
the  plaintiff,  which  did  not  appear  In  the  Ken- 
tucky case. 
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four-story  brick  building  in  1890,  expending 
In  the  purchase  of  the  land  and  the  improve- 
ment thereof  about  $80,000;  that  upon  the 
completion  of  this  building  it  was  leased  to 
the  plaintiff,  the  W.  C.  Noon  Bag  Company, 
a  corporation  which  is  engaged  in  the  manu- 
facture of  bags,  tents,  awnings,  and  sails, 
employing  from  40  to  60  men  and  women; 
that  the  other  plaintiffs  own  or  are  in  pos- 
session of  certain  real  property  having 
stores,  warehouses,  or  factories  erected 
thereon,  and  all  situated  in  the  immediate 
vicinity  of  Blagen's  said  building;  that  de- 
fendant R.  C.  Smith,  having  leased  two  lots 
diagonally  across  Couch  street  from  Blagen's 
building,  and  two  lots  at  the  southwest  and 
two  at  the  southeast  corners  of  the  intersec- 
tion of  Davis  and  First  streets,  changed 
thereon  various  small  wooden  buildings  into 
what  are  known  as  "cribs,''  for  the  purpose 
of  renting  them  to  dissolute  women,  to  be 
used  as  bawdy  houses.  The  plaintiffs  sub- 
stantially allege  that  if  defendant  leases 
these  cribs,  to  be  used  for  the  purpose  for 
which  they  wore  designed,  it  will  depreciate 
the  value  of  their  property,  render  it  less  de- 
sirable for  rent,  and  result  in  a  private,  spe- 
cial, and  direct  injury  to  them.  The  plain- 
tiff the  W.  C.  Noon  Bag  Company  avers  that 
from  the  windows  in  the  Blagen  building 
said  cribs  are  in '  plain  view ;  that  its  em- 
ployees, in  coming  to  and  returning  from 
their  labor,  must  necessarily  pass  by  or  be- 
tween these  buildings,  which,  if  they  are  per- 
mitted to  be  used  for  immoral  purposes,  will 
bring  to  the  vicinity  in  which  they  are  situ- 
ated drunken,  disorderly,  and  disreputable 
persons  and  criminals,  the  effect  of  which 
will  be  to  endanger  the  lives  and  morals  of 
its  employees,  and  interfere  with,  disturb, 
and  injure  its  business,  resulting  in  a  pri- 
vate, direct,  and  special  damage  to  it. 
Whereupon  plaintiffs  prayed  that  a  tempo- 
rary injunction  might  be  issued,  restraining 
the  defendant  from  proceeding  further  in  the 
construction  or  repair  of  any  building  upon 
the  said  premises  for  the  purposes  of  prosti- 
tution, from  renting  any  of  said  cribs,  or  al- 
lowing any  persons  to  occupy  the  same,  for 
that  purpose,  and  from  transferring  or  sell- 
ing said  buildings  to  any  person  to  be  used 
for  immoral  purposes,  and  that  upon  the 
final  hearing  said  injunction  be  made  per- 
petual. The  defendant,  after  denying  the 
material  averments  of  the  complaint,  alleges 
in  substance,  that  he  had  expended  in  re- 
pairing said  buildings  the  sum  of  $5,000, 
and  that  the  only  manner  in  which  he  could 
be  reimbursed  for  the  outlay,  and  for  the 
rent  which  he  had  agreed  to  pay  for  the  use 
of  the  premises,  was  by  subletting  these 
houses,  not  for  immoral  purposes,  but  to  any 
persons  who  might  wish  to  rent  them;  that 
they  are  cheap,  and  desirable  only  to  a  class 
of  people  who  would  be  liable  to  want  to  live 
in  that  part  of  the  city,  which,  by  reason  of 
its  contiguity  to  the  wharves  on  the  Willa- 
mette river,  and  the  liability  of  that  stream 
to  overflow  its  banks,  would  never  be  occu- 
pied as  residence  property,  except  bv  the 
poorest  class  of  people,  who  are  compelled  by 
.  necessity  to  seek  cheap  rents;  that  in  June, 
1894,  the  backwater  from  said  river  stood 
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6  feet  deep  over  all  said  property,  since  which 
time  none  of  it  had  been  desirable  for  any  pur- 
pose ;  that  said  section  of  the  city  is  remote  from 
public  travel,  without  retail  stores,  and  that 
ladies  have  no  occasion  to  visit  It,  and  never 
have  gone  into  that  neighborhood.  Tlie  re- 
ply having  put  in  issue  the  allegations  of 
new  matter  contained  in  the  answer,  a  trial 
was  had,  and  from  the  evidence  taken  there- 
at the  court  found  the  facts.  In  substance,  as 
above  given,  and  also  that  five  or  six  Japan- 
ese prostitutes  had  moved  into  some  of  these 
buildings  since  this  suit  was  commenced, 
notwithstanding  a  temporary  injunction  re- 
straining defendant  from  leasing  them  to 
such  persons  had  been  issued  and  served,  and 
that  the  proximity  of  these  cribs  to  the  prop- 
erty of  said  Blagen  may  somewhat  depre- 
ciate its  value ;  that  the  alterations  made  by 
defendant  upon  said  buildings  have  not  in 
any  manner  injured  plaintiff's  property,  or 
been  any  damage  to  their  business ;  and  that, 
if  these  houses  be  rented  and  used  for  im- 
moral purposes,  neither  of  the  plaintiffs  will 
suffer  any  special  or  peculiar  injury  there- 
from, different  from  that  sustained  by  the 
community  at  large.  The  court  also  made 
the  following  findings:  "Tenth.  That  lone 
prior  to  January  1,  1897,  there  was  situated 
directly  across  the  street  from  said  property 
of  N.  J.  Blagen  a  house  of  prostitution  kept 
by  one  'Liverpool  Liz,'  and  on  the  corner  of 
First  and  C  streets,  diagonally  across  the 
street,  thefe  was  what  was  known  as  the 
'Bella  Union  Theater,'  a  mixed  saloon,  where 
women  resorted  and  sold  liquors;  that  next 
to  the  building  occupied  by  Liverpool  Liz 
there  stood  a  sailor  boarding  house,  kept  by 
Jim  Turk;  that  this  part  of  the  town  is 
known  as  part  of  Whitechapel  district.  Elev- 
enth. That  at  the  time  of  bringing  this  suit 
there  were  and  still  are,  situated  within  two 
blocks  of  said  property  of  N.  J.  Blagen  fif- 
teen saloons,  and  over  twenty-eiffht  houses 
of  prostitution,  called  'cribs,'  ana  that  said 
cribs  or  houses  of  prostitution  and  saloons 
have  been  standing  on  said  property  for  sev- 
eral years  prior  to  January  1,  1897."  The 
court  thereupon  dissolved  tne  temporary  in- 
junction and  dismissed  the  suit,  from  which 
plaintiffs  appeal. 

Messrs,  Williams,  Wood,  A  Lintbi- 
onm,  for  appellants: 

The  remedy  provided  by  §  333  of  Hill's 
Code,  in  cases  of  nuisance,  is  not  exclusive, 
and  does  not  limit  the  remedy  for  nuisances 
to  actions  at  law. 

Fleischner  v.  Citizens*  Invest.  Co.  25  Or. 
119. 

A  court  of  equity  has  jurisdiction  to  pro- 
hibit, by  injunction,  a  party  from  creating 
or  erecting  the  public  nuisance  of  a  bawdy- 
house,  upon  a  bill  filed  by  private  individ- 
uals, alleging  that  the  close  proximity  of 
such  nuisance  will  deprive  the  complainants 
of  the  comfortable  enjoyment  of  their  prop- 
erty, and  greatly  depreciate  and  lessen  its 
value 

Hamilton  v.  Whitridge,  11  Md.  128,  69 
Am.  Dec.  184;  Cranford  v.  Tyrrell,  128  N. 
Y.  341 ;  Re  Debs,  158  U.  S.  564,  39  L.  ed. 
1092;  Hayden  v.  Tiicker,  37  Mo.  214;  Wood, 
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Nuisances,  §S  30,  31 ;  Williams  v.  Smith,  22 
Wis.  696;  Green  v.  Oakes,  17  111.    249. 

The  mere  fact  that  an  act  is  criminal 
does  not  devest  the  jurisdiction  of  equity  to 
prevent  it  by  injunction,  if  it  be  also  a  vio- 
lation of  property  rights,  and  the  party  ag- 
grieved has  no  other  adequate  remedy  for 
the  prevention  of  the  irreparable  injury 
which  will  result  from  the  failure  or  ina- 
bility of  a  court  of  law  to  redress  such  rights. 

Port  of  Mobile  v.  LouiavUle  d  N,  R,  Co. 
84  Ala.  115;  Re  Deba,  158  U.  S.  564,  39  L. 
ed.  1092;  Cranford  v.  Tyrrell,  128  N.  Y.  341. 

Messrs,  Hnme  A  Hidl  and  Gtoarin,  Sil- 
Teirstone,  A  Brodie,  for  respondent: 

This  is  simply  a  suit  brought  by  a  party 
considering  himself  aggrieved,  and  alleging 
that  his  property  will  he  damaged  by  certain 
acts  threatened  to  be  done  by  the  defendant, 
and  asking  for  a  restraining  order. 

The  fact  of  nuisance  or  no  nuisance  should 
be  decided  by  a  jury  first. 

Rosehurg  v.  Abraham,  8  Or.  509. 

If  the  statute  contain  words  negatrving 
or  expressly  taking  away  the  previous  equit- 
able jurisdiction,  or  even  if  upon  a  fair  and 
reasonable  interpretation,  the  whole  scope 
of  the  statute  shows  b^  necessary  intend- 
ment a  clear  legislative  intention  to  abrogate 
such  jurisdiction,  then  the  former  jurisdic- 
tion of  equity  is  thereby  ended. 

1  Pom.  Eq.  Jur.  S  281 ;  Stadler  v.  Orieben, 
61  Wis.  504;  Remington  v.  Foster,  42  Wis. 
608;  Cohn  v.  Wausau  Boom  Co,  47  Wis.  314; 
Pennoyer  v.  Allen,  51  Wis.  360;  Lohmiller 
V.  Indian  Ford  Water  Power  Co,  61  Wis. 
688;  Denner  v.  Chicago,  M.  d  St,  P,  R.  Co, 
67  Wis.  221. 

In  order  to  obtain  an  injunction  it  must 
be  shown  that  the  injury  complained  of  as 
present  or  impending  is  such  as,  by  reason  of 
its  gravity,  or  its  permanent  character,  or 
both,  cannot  be  adequately  compensated  in 
damages. 

16  Am.  &  Eng.  Enc.  Law,  p.  959;  Wood, 
Nuisances,  §  646 ;  Duncan  v.  Hayes,  22  N.  J. 
Eq.  27;  Fogg  v.  Nevada-California  Oregon 
R.  Co.  20  Nev.  429. 

Injunctions  against-  threatened  nuisances 
will  seldom  be  granted  except  in  extreme 
cases  where  the  threatened  use  of  property  is 
clearly  shown  to  be  such  as  leaves  no  doubt 
of  its  iniurious  results.  The  bill  must  set 
forth  such  a  state  of  facts  as  leaves  no  room 
for  doubt  upon  the  question  of  nuisance,  for 
if  there  is  an^  doubt  upon  that  point  the 
benefit  of  it  will  be  given  to  defendant. 

Wood,  Nuisances,  §  797;  Shauhut  v.  St, 
Paul  d  S.  O,  R,  Co.  21  Minn.  502;  Bamum 
V.  Minnesota  Transfer  R.  Co.  33  Minn.  365; 
High,  Inj.  495,  496;  Cleveland  v.  Citizens' 
Gaslight  Co.  20  N.  J.  Eq.  206;  Waupun 
Trustees  v.  Moore,  34  Wis.  450,  17  Am.  Rep. 
446;  Zabriskie  v.  Jersey  City  d  B.  R.  Co.  13 
N.  J.  Eq.  314;  Wolcott  v.  Melick,  11  N.  J. 
Eq.  204,  66  Am.  Dec.  790;  San  Jose  Ranch 
Co.  V.  JSrooJcs,  74  Cal.  465;  McCowan  v. 
Whitesides,  31  Ind.  237;  Hartshorn  v.  South 
Reading,  3  Allen,  504;  Clark  v.  Chicago  d  N. 
W,  R.  Co.  70  Wis.  597 ;  Wesson  v.  Washburn 
Iron  Co.  13  Allen,  101,  90  Am.  Dec.  181 ; 
Proprietors  of  Quincy  Canal  v.  Newcomb,  7 
Met.  283,  39  Am.  Dec.  778;  Brainard  v.  Con- 
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necticut  River  R.  Co,  7  Cush.  510;  Stetsot^ 
V.  Faxon,  19  Pick.  160,  31  Am.  Dec.  123; 
Houck  V.  Wachter,  34  Md.  272,  6  Am.  Rep. 
332;  Marini  v.  Graham,  67  Cal.  132. 

Moore,  J.,  delivered  the  opinion  of  the 
court: 

It  is  contended  by  plaintiffs'  counsel  that 
the  court  erred  in  permitting  defendant,  over 
their  objection,  to  introduce  testimony  out- 
side the  issues,  and  in  making  the  findinga 
thereon  numbered,  respectively,  10  and  11. 
Section  397,  Hill's  (Or.)  Anno.  Laws,  ae 
amended  by  the  act  of  the  legislative  assem- 
bly approved  February  20,  1893  (Or.  Lawa 
1893,  p.  26),  in  prescribing  the  manner  in 
which  findings  shall  be  prepared  in  suits^ 
reads  as  follows :  "The  court  in  rendering  its 
decision  shall  set  out  in  writing  its  findings 
of  fact  upon  all  material  issues  of  fact  pre- 
sented by  the  pleadings,  together  with  its  con- 
clusions of  law  thereon,  but  such  findings  of 
fact  and  conclusions  of  law  shall  be  separate 
from  the  decree,  and  shall  be  filed  with  the 
clerk  and  incorporated  in  and  constitute  a  part 
of  the  judgment  roll  of  said  cause;  and  such 
findings  of  fact  shall  have  the  same  force 
and  effect  and  be  equally  conclusive  as  the 
verdict  of  a  juiy  in  an  action  at  law,  except 
on  appeal  to  the  supreme  court  the  cause 
shall  be  tried  anew  without  reference  to  such 
findings."  The  transcript  shows  that  coun- 
sel for  defendant,  on  hi^  crosa-examination 
of  W.  C.  Noon,  referring  to  a  period  of  two 
or  three  years  prior  to  the  commencement 
of  the  suit,  propounded  to  him  the  follow- 
ing question:  ''Do  you  know,  during  that 
time,  of  such  a  place  as  the  Bella  Union 
Theater  T"  Whereupon  the  court,  upon  ob- 
jection being  made,  said:  "As  to  the  injury 
of  the  property  there,  I  think  perhaps  that 
would  be  admissible."  The  witness  an- 
swered: "I  think  I  have  seen  that  on  tiie 
door;  yes."  No  exception  to  the  ruling  of 
the  court  upon  the  admission  of  tiiis  testi- 
mony was  saved,  nor  can  we  find,  from  an  in- 
spection of  the  transcript,  that  any  other 
(Ejection  was  made  or  exception  saved  to  the 
introduction  of  any  of  the  testimony  tending 
to  support  the  findings  complained  oi. 
This  bieinff  so,  and  the  cause  coming  before 
us  for  tried  de  novo,  the  question  is  presented 
whether,  in  the  absence  of  any  exception  to- 
the  action  of  the  court  admitting  testimony 
tending  to  show  that  houses  of  ill  reputa 
and  other  disreputable  places  of  resort  ex- 
isted in  the  immediate  vicinity  of  plaintiffs*^ 
property  long  before  defendant  constructed 
the  cribs  mentioned  in  the  complaint,  such 
testimony  shall  be  considered  on  appeal,  ia 
view  of  the  issues  of  fact  to  be  tried.  Ii^ 
Newby  V.  Myers,  44  Kan.  477,  it  is  held  that 
the  findings  of  fact  of  a  trial  court  must  be- 
based  upon  the  issues  made  by  the  pleadings,, 
and  any  finding  outside  such  issues  is  a  nul- 
lity. In  Marks  v.  Sayward,  60  Cal.  57,  it  is 
held  that  findings  of  fact  must  be  within  the- 
issues;  otherwise,  they  will  not  be  regarded* 
In  Reinhart  v.  Lugo,  75  Cal.  639,  it  is  held 
that  the  finding  in  an  action  of  partition 
contrary  to  an  admission  made  hj  the  plead- 
ings as  to  the  plaintiff's  interest  in  the  laadi^ 
'  in  question  is  outside  the  iasue  and 


1899. 


Blaobn  t.  Smith. 


529 


neous,  and  a  judgment  based  thereon  should 
be  reversed.  In  Hall  v.  Amott,  80  Cal.  348, 
it  is  held  that  findings  upon  issues  not  prop- 
erly presented  by  the  pleadings  must  be  dis- 
regarded. There  is  no  issue  in  the  pleadings 
4ipon  which  findings  numbered  10  and  11  can 
be  predicated,  nor  was  any  motion  made  to 
■amend  the  answer  in  this  respect;  and,  this 
being  so,  the  testimony  introduced  upon  that 
subject  was  immaterial,  and  cannot  be  con- 
sidered on  appeal. 

It  is  admitted  by  plaintiff's  counsel  that 
the  cribe  constructed  by  defendant  and  leased 
for  immoral  purposes  constitute  a  public 
nuisance,  notwithstanding  which  they  con- 
tend that  their  clients  suffered  a  special  in- 
jury Uierefrom,  distinct  and  different  in  kind 
from  that  sustained  by  the  general  public, 
and  that  the  court  therefore  erred  m  not 
making  the  injunction  perpetual;  while  de- 
fendant's counsel  maintain  that  plaintiffs 
had  a  complete,  speedy,  and  adequate  rem- 
edy at  law  for  the  recovery  of  damages  and 
the  abatement  of  the  nuisance,  and  hence  a 
court  of  equity  has  no  jurisdiction  to  grant 
the  relief  demanded,  and  that,  such  being  the 
-case  the  decree  should  be  affirmed. 

The  statute  referred  to  as  affording  a  le- 
^1  remedy  for  the  suppression  of  a  nuisance 
substantially  provides  that  any  person 
-whoee  property  is  affected  by  a  private  nui- 
sance may  maintain  an  action  at  law  for 
damages  therefor,  and,  if  judgment  be  given 
for  the  plaintiff  in  such  action,  he  may,  in 
addition  to  the  execution  to  enforce  the 
same,  on  motion,  have  an  order  allowing  a 
warrant  to  issue  to  the  sheriff  to  abate  such 
nuisance;  and,  if  it  appear  on  the  hearing 
that  such  remedy  is  inadequate,  the  plaintiff 
may  proceed  in  equity  to  have  the  defendant 
enjoined.  Hill's  (Or.)  Anno.  Laws,  §  333. 
It  will  be  seen  that  the  remedy  thus  provided 
-can  be  invoked  only  by  the  person  whose 
property  or  right  of  possession  and  personal 
enjoyment  thereof  is  affected  by  the  main- 
tenance of  a  private  nuisance,  and  as  an  in- 
-cid^nt  to  the  compensation  which  the  law 
awards  for  the  injury  sustained,  the  court 
may  order  a  warrant  to  be  issued,  command- 
ing the  sheriff  to  abate  the  same,  but  the 
statute  makes  no  provision  whatever  for  any 
relief  for  an  injury  sustained  from  the  main- 
tenance of  a  public  nuisance.  It  is  urged 
-with  much  reason  that  under  the  maxim, 
Expreasio  unius  est  exclusio  alteriua,  the 
remedy  prescribed  by  S  333,  supra,  is  exclu- 
«ive,  ana  that  the  deduction  is  strengthened 
when  the  remedy  thus  afforded  is  considered 
with  reference  to  the  limitation  placed  there- 
on by  S  380,  Hiirs  (Or.)  Anno.  Laws,  which, 
90  far  as  applicable  to  the  case  at  bar,  reads : 
'"The  enforcement  or  protection  of  a  private 
ri^ht,  or  the  prevention  of  or  redress  for  an 
injury  thereto,  shall  be  obtained  by  a  suit  in 
«auity  in  all  cases  where  there  is  not  a  plain, 
adequate,  and  complete  remedy  at  law."  In 
Fleischner  v.  Citizens*  Invest.  Co.  26  Or.  119, 
it  was  held  that  the  remedy  provided  by  the 
former  section  is  not  exclusive,  and  does  not 
limit  the  relief  for  injury  resulting  from  the 
maintenance  of  nuisances  to  actions  at  law; 
whenever  a  nuisance  will  cause  irreparable 
injury,  menace  the  life  or  health  of  the  plain- 
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tiff  or  his  family,  or  the  guilty  party  It  not 
able  to  respond  in  damages  for  the  injury,  or 
where  numerous  actions  will  be  required, 
equity  has  "concurrent  jurisdiction  with 
courts  of  law,"  within  the  meaning  of  the 
latter  section,  and  will  enjoin  the  continu- 
ance of  the  objectionable  conditions.  "In  re- 
^rd  to  private  nuisances,"  says  Judge  Story 
in  his  work  on  Equity  Jurisprudence  (vol. 
2,  §  925),  "the  interference  of  courts  of 
equity  by  way  of  injunction  is  undoubtedly 
founded  upon  the  ground  of  restraining  ir- 
reparable mischief,  or  of  suppressing  oppres- 
sive and  interminable  litigation,  or  of  pre- 
venting multiplicity  of  suits."  This  learned 
author,  after  illustrating  the  doctrine  that 
equitable  interposition  in  the  cases  of  pri- 
vate nuisances  ou^ht  not  to  be  granted  ex- 
cept where  the  right  is  clear,  says  in  the  fol- 
lowing section:  "On  the  other  hand,  where 
the  injury  is  irreparable,  as  where  loss  of 
health,  loss  of  trade,  destruction  of  the 
means  of  subsistence,  or  permanent  ruin  to 
property,  may  or  will  ensue  from  t^e  wrong- 
ful act  or  erection, — in  ever^  such  case  courts 
of  equity  will  interfere  by  injunction  in  fur- 
therance of  justice  and  the  violated  rights  of 
the  party."  The  defendant  against  whom  a 
judgment  has  been  given  in  an  action  for 
damages  resulting  from  a  private  nuisance 
may,  upon  motion  therefor,  obtain  from  the 
court  or  judge  an  order  to  stay  the  issuing 
of  a  warrant  to  abate  the  nuisance  for  such 
period  as  may  be  necessary,  not  exceeding  six 
months,  and  allowing  the  defendant  to  aoate 
the  nuisance  himself,  upon  giving  the  plain- 
tiff an  undertaking  that  he  wul  abate  it 
within  the  time  specified  in  the  order.  Hill's 
(Or.)  Anno.  Laws,  §  335.  A  private  nui- 
sance, however,  may  in  some  instances  be- 
come so  intolerable  to  the  party  whose  prop- 
erty, or  the  enjoyment  thereof,  is  affected 
thereby,  that  its  discontinuance  becomes  an 
imperious  necessity,  in  which  case  equity 
only  can  afford  the  immediate  relief  demand- 
ed, because  the  slow  process  of  the  law  courts 
is  not  adequate  to  the  occasion.  It  is  the  in- 
adequacy of  the  les^al  remedy  referred  to  in 
9  380,  supra,  that  n>rms  the  exception  to  the 
general  rule,  and  thereby  confers  upon  a 
court  of  equity  jurisdiction,  in  a  case  of  pri- 
vate nuisance,  to  interfere  in  behalf  of  the 
injured  party  and  to  grant  speedy  relief. 

Our  statute  having  made  no  provision  for 
the  suppression  of  a  public  nuisance,  except 
by  indictment,  any  remedy  beyond  that,  if  it 
exist,  must  be  found  in  the  rules  of  the  com- 
mon law.  "In  regard  to  public  nuisances, 
the  jurisdiction  of  courts  of  equity,"  says 
Judge  Story  in  his  work  on  Equity  Juris- 
pruaence  (vol.  2,  9  921),  "seems  to  be  of  a 
very  ancient  date,  and  has  been  distinctly 
traced  back  to  the  reign  of  Queen  Elizabeth. ' 
A  court  of  equity  therefore  has  jurisdiction 
to  restrain  existing  or  threatened  public  nui- 
sances by  injunction,  at  the  suit  of  a  private 
person  who  suffers  therefrom  a  special  and 
peculiar  injury,  distinct  from  that  suffered 
by  him  in  common  with  the  public  at  large.  3 
Pom.  £q.  Jur.  §  1349,  and  cases  citc^  in 
note  4;  2  Wood,  Nuisances,  9  819.  "A  house 
of  ill  fame,  or  'bawdy  house,'  as  it  is  more 
commonly  called  in  the  law,"  says  Mr.  Wood 
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in  his  work  on  Nuisances  (vol.  1,  §  29),  "is 
a  public  nuisance,  and  the  keeper  thereof 
may  be  indicted  therefor,  whether  the  house 
is  located  in  a  city  or  a  forest.  It  is  malum 
in  86,  and  the  court  does  not  need  to  be  in- 
formed of  its  effects  upon  society,  for  the 
common  experience  of  mankind  shows  that 
the  probable  and  natural  consequences  of 
such  an  establishment  will  be  detrimental 
to  the  moral  and  social  welfare  of  the  pub- 
lic." To  the  same  effect,  see  also  Oivena  v. 
Van  Studdiford,  4  Mo.  App.  498. 

The  plaintiffs  having  sought  relief  in  the 
proper  forum,  and  their  complaint  having 
stated  facts  sufficient  to  conatitute  a  cause 
of  suit,  the  remaining  question  to  be  consid- 
ered is  whether  the  evidence  introduced  at 
the  trial  conclusively  shows  that  they  are  en- 
titled to  the  relief  which  they  invoke.  The 
evidence  tends  to  show,  and  the  court  below 
found,  that  the  proximity  of  the  cribe  to 
Blagen's  property  may  somewhat  depreciate 
its  value.  The  continuance  of  a  nuisance, 
not  such  per  ae,  which  renders  the  adjacent 
property  less  salable,  or  prevents  the  owner 
from  advantageously  letting  the  premises,  or 
limits  his  demise  thereof  to  less  reputable 
tenants,  is  not  enough  to  entitle  him  to  eauit- 
able  relief;  for  the  loss  sustained  in  uiese 
particulars  is  capable  of  being  compensated 
m  an  action  for  damages.  1  Wood,  Nui- 
sances, §  3 ;  2  Wood,  Nuisances,  §  789 ;  Ryan 
V.  Copes,  11  Rich.  L.  217,  73  Am.  Dec.  106; 
Lansing  v.  Smithy  8  Cow.  146;  Oihson  v. 
Donk,  7  Mo.  App.  37 ;  Ballentine  v.  Webb,  84 
Mich.  38,  13  L.  R.  A.  321.  In  Hamilton  v. 
Whitridge,  11  Md.  128,  69  Am.  Dec.  184,  it 
is  held  that  a  court  of  equity  had  jurisdic- 
tion to  prohibit  by  injunction  a  party  from 
erecting  a  bawdy  house,  upon  a  bill,  filed  by 
private  parties,  alleging  that  the  close  prox- 
imity of  such  a  nuisance  would  deprive  them 
of  the  comfortable  enjoyment  of  their  prop- 
erty, and  greatly  depreciate  and  lessen  its 
value.  In  Cranford  v.  Tyrrell,  128  N.  Y. 
341,  suit  was  instituted  to  restrain  the  de- 
fendant from  keeping  a  house  of  ill  fame; 
and  it  was  held  that  an  unlawful  use  of  prop- 
erty which  renders  the  premises  of  a  neigh- 
bor unfit  for  comfortable  or  respectable  oc- 
cupation and  enjoyment,  is  a  private  nui- 
sance, against  which  the  protection  of  a  court 
of  equity  may  be  invoked,  although  the  use 
complained  of  also  constitutes  a  public  nui- 
sance. In  Hayden  v.  Tucker,  37  Mo.  214, 
suit  was  brought  to  enjoin  the  defendant 
from  keeping  jacks  and  stallions  for  service 
in  a  yard  adjoining  and  in  full  view  of  plain- 
tiff's premises,  whereby  it  was  alleged  that 
they  were  depreciated  in  value  and  rendered 
unfit  for  habitation,  and  it  was  held  that  a 
court  of  equity  was  competent  to  grant  the 
relief  demanded.  Mr.  Justice  Warner  in 
speaking  for  the  court,  says :  "A  right  of  ac- 
tion may  lie  against  a  party  for  a  nuisance, 
where  a  court  would  not  be  justified  in  inter- 
fering to  remove  it  by  injunction.  To  au- 
thorize the  extraordinary  interference,  there 
must  be  such  an  injury  as  from  its  very  na- 
ture is  not  susceptible  of  being  adequately 
compensated  by  damages  at  law,  or  such  as 
from  its  continuance  or  permanent  mischief 
must  occasion  a  constantly  recurring  griev- 
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ance,  which  cannot  otherwise  be  prevented 
but  by  injunction.  And  this  remeay  will  be 
allowed  where  the  injury  is  material,  and  op- 
erates daily  to  destroy  or  diminish  the  com- 
fort and  use  of  a  neighboring  house,  and  the 
remedy  by  a  multiplicity  of  actions  for  the 
continuance  of  it  would  furnish  no  substan- 
tial compensation."  These  cases,  however, 
related  to  enjoining  nuisances  which  were 
malum  in  se,  and  maintained  or  threatened 
to  be  carried  on  in  a  neighborhood  chiefly  de- 
voted to  family  residences.  A  court  of  equity 
will  not  interfere  with  the  continuance  of  a 
lawful  business  in  a  locality  where  the  build- 
ings are  mainly  occupied  for  business  pur- 
poses, because  a  few  families  may  reside  in 
the  neighborhood.  Oilbert  v.  Shown-many 
23  Mich.  448;  Doellner  v.  Tynan,  38  How. 
Pr.  176.  "Where  the  nuisance,"  says  Chan- 
cellor Green  in  Holsman  v.  Boiling  Spring 
Bleaching  Co,  14  N.  J.  Eq.  335,  "operates  to 
destroy  health  or  to  diminish  the  comfort  of 
a  dwelling,  an  action  at  law  furnishes  no  ad- 
equate remedy,  and  the  party  injured  is  en- 
titled to  protection  by  injunction."  To  the 
same  effect,  see  also  Ogletree  v.  McQuagga, 
67  Ala.  580,  42  Am.  Rep.  112.  These  cases 
relate  to  nuisances  whicn  were  not  such  per 
se,  but  the  rule  so  announced  can  have  no 
application,  upon  principle,  to  tlie  continu- 
ance of  a  nuisance  which  is  m^Uum  in  se  in  a 
district  devoted  exdusivelv  to  business.  If 
this  were  not  so,  a  house  of  ill  fame  could  be 
established  and  operated  beside  a  church,  in 
a  district  in  which  the  buildings  were  devoted 
to  business  or  trade,  and  a  court  of  equity 
would  be  powerless  to  correct  the  evil.  If  it 
were  possible  for  such  a  thin^  to  exist  unmo- 
lested in  a  civilized  community,  what  meas- 
ure of  damages  in  an  action  at  law  would 
compensate  outraged  decency,  dispel  the 
blush  of  shame  that  flushes  the  cneek  of 
modest  virtue,  or  still  the  conscience  of  those 
who  would  worship  in  a  sanctuary  that  was 
maintained  in  the  least  degree  by  money  col- 
lected as  indemnity  from  Uie  maintenance  of 
a  brothel  T  All  property  in  a  city  is  affected 
by  the  maintenance  of  a  bawdy  hou!«e,  just 
in  proportion  to  its  contiguity  thereto,  and 
the  damage  which  such  property  sustains, 
while  differing  in  degree,  does  not  differ  in 
kind ;  and,  such  being  the  case,  tlie  owner  of 
any  such  property  affected  in  the  same  gen- 
eral wav  as  other  property  therein  could  not 
successfully  invoke  equitable  relief  to  enjoin 
its  continuance.  But  where,  by  reason  of  the 
proximity  of  such  property  to  the  public  nui- 
sance, disgusting  scenes  and  sounds  shock 
the  sense  of  those  whose  property,  or  the  en- 
joyment thereof,  is  affected  thereby,  the  ir- 
jury  sustained  is  necessarily  different  in  kind 
from  that  suffered  by  the  public  at  large; 
and,  this  being  so,  such  persons  are  entiued 
to  an  injunction  restraining  the  same. 

One  of  the  witnesses  who  appeared  on 
plaintiffs'  behalf,  in  speaking  of  the  occupant 
of  a  crib  in  the  immediate  vicinity  of  ISIa- 
gen's  property,  in  answer  to  the  question, 
"What  would  the  appearance  of  thc&e  women 
indicate  was  their  occupation?"  says:  "Why, 
it  is  self-evident  that  they  are  on  the  town. 
For  instance,  several  weidcs  ago  I  was  walk- 
ing along  there  about  half  past  six  or  seven. 
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and  the  windows  were  out, — fully  open, — 
and  one  of  the  Japanese  women  was  stand- 
ing around  in  undress  uniform,  and  several 
Chinamen  were  standing  around,  negotiat- 
ing, apparently,  on  the  outside." 

This  evidence,  in  our  judgment,  together 
with  other  like  testimony,  tends  to  show  that 
plaintiffs  are  entitled  to  the  relief  demanded 
and  hence  the  decree  ia  reversed,  and  the  tem- 
porary injunction  made  perpetual. 


City  of  PORTLAND,  Reepi^ 

V, 

PORTLAND    BITUMINOUS    PAVING    A 
IMPROVEMENT  COMPANY, 

and 
A.  N.  KING  et  al,  Appia. 


i 


Or. 


) 


1.  A  bond  to  m.  eity  by  m.  street  eon- 
tractor,  ^vrbicb  constitutes  an  Inde- 
pendent nndertakina:  by  the  latter  to 
keep  the  street  and  pavement  in  repair  for 
five  years,  and  which  covers  in  effect  all  In- 
juries  liable  to  arise  from  whatsoever  source. 
Is  not  authorised  by  statutory  power  to  take 
security  by  bonds  for  the  performance  of  the 
contract. 

2.  Tbc  fact  tbnt  tbc  bond  is  volnntary 
And  founded  npon  a  Talid  considera- 
tion will  not  enable  a  city  to  enforce  a  bond 
by  a  street  contractor  to  repair  a  street  for 
five  years,  when  the  contract  is  entirely  be- 
yond the  general  scope  of  the  powers  of  the 
city,  even  If  it  has  been  fully  executed  by 
the  eity. 

8.  A  mnnlclpalitr  will  be  estopped  to 
enforce  the  performance  of  a  contract  under 
the  same  or  like  conditions  that  an  individual 
will  be  estopped  to  proceed  against  it. 

4.  A  contract  invalid  as  to  one  of  tbc 
parties  is  invalid  also  as  to  the  other. 

(February  .7,  1898.) 

APPEAL  by  defendants  King  et  al.,  sure- 
ties on  the  bond  of  the  corporation  de- 
fendant, from  a  judgment  of  the  Circuit 
Court  lor  Multnomah  County  in  favor  of 
plaintiff  in  an  action  brought  to  recover  up- 
on a  bond  conditioned  to  keep  a  certain 
street  in  the  plaintiff  City  in  repair.  Re- 
versed. 

Statement  by  WolTerton,  J.: 

The  complaint  herein,  after  setting  forth 

the  corporate  character  of  the  plaintiff  and 

the  defendant  company, alleges,  in  substance: 

That  said  paying  and  improvement  company 


entered  into  a  contract  with  the  city,  a  copy 
of  which  is  attached  to  the  complaint,  and 
marked  "Exhibit  A."  That  on  June  29  and 
30,  1891,  Ordinance  No.  6,718,  providing  for 
the  improvement  of  Washington  street  from 
the  webt  line  of  Second  street  to  its  inter- 
section with  B  street,  was  passed  and  ap 
proved,  f  8  of  which  treats  of  the  general 
character  of  the  work.  Section  4  provides 
that  the  grading,  sidewalks,  and  cutters 
shall  conform,  as  nearly  as  practicia)Ie,  to 
the  reauirements  of  S§  b,  7,  and  9  of  Ordin- 
ance No.  2,839,  and  the  paving,  as  nearly  as 
practicable,  to  the  provisions  of  Ordinance 
No.  6,715,  relating  to  the  manner  of  laying 
bituminous  rock  pavement,  except  as  pro- 
vided in  §  3 ;  and  f  5,  that  the  provisions  of 
§  1 1  of  said  Ordinance  No.  2,839  shall  apply 
to  lumber  and  all  other  material  used  in  the 
improvement.  Section  30  of  said  Ordinance 
No.  6,716  provides  as  follows:  "The  con- 
tractor shall  give  a  good  and  sufficient  bond 
to  the  city  ot  Portland  in  an  amount  equal 
to  the  contract  price  of  said  improvement, 
conditioned  that  he  will  commence  and  com- 
plete the  proposed  improvement  accord! n£^  to 
the  specifications  herein  mentioned,  and  that, 
in  addition  to  the  foregoing,  he  will  give  a 
(^ood  and  sufficient  bond  to  the  city  of  Port- 
land, in  amount  equal  to  25  per  cent  of  the 
contract  price  of  said  improvement,  condi- 
tioned that  for  the  period  of  five  years  from 
the  date  of  its  completion,  he  will  keep  the 
payment  in  repair  by  immediately,  upon 
proper  notice,  repairing  at  his  own  cost  and 
expense  any  injuries  or  worn  out  places  or 
other  defects  due  to  traffic,  or  on  account  of 
disintegration,  or  decay,  or  in  any  manner 
attributable  to  defective  materials  or  work- 
manship. The  sureties  upon  this  bond  shall 
justify  to  double  the  amount  of  such  bond. 
Payment  in  full  of  the  contract  price  shall 
not  release  the  sureties  until  said  period  of 
five  years  shall  have  expired,  said  bonds  to 
be  approved  as  required  by  the  city  charter." 
That  pursuant  to  the  terms  of  said  contract 
and  the  provisions  of  the  ordinance  therein 
referred  to,  and  in  consideration  thereof, 
the  said  paving  and  improvement  company, 
as  principal,  and  the  defendants  A.  N.  King 
and  D.  P.  Thompson  as  sureties,  made,  ex- 
ecuted, and  delivered  their  bond  to  the  said 
city  of  Portland,  a  copy  oi  which  is  attached, 
marked  "Exhibit  6,"  and  made  a  part  of 
the  complaint.  That  the  said  company,  pur- 
suant to  the  terms  of  its  agreement,  com- 
pleted paid  improvement  on  the  18th  da^r  of 
November,  1891.  "That  for  a  long  time 
prior  to  the  commencement  of  this  action, 
and  at  the  present  time,  the  said  pavement. 


NoTB. — Power  of  city  to  hind    contractor    to 
repair  pavement  which  he  makes. 

I.  When  the  question  arises. 
II.  Agreements  including  repairs. 

III.  Agreements  constituting  mere  guaranty. 

IV.  Single  agreements  for  construction  and  re- 

pair. 
y.  Separable  agreements. 
VI.  Bgpress  statutory  authority, 

I.  When  the  question  arises. 

The  qaestlon  as  to  the  power  of  a  city  to 
bind  a  contractor  to  repair  a  pavement  which 
44  L.  R.  A. 

See  also  48  L.  R.  A.  279. 


he  makes,  arises  from  the  fact  t>tat  the  con- 
struction of  pavements  Is  generally  regarded 
as  a  matter  of  local  interest  to  be  paid  for  by 
the  owners  of  contiguous  property  benefited 
thereby,  while  the  repair  of  streets  is  regarded 
as  a  matter  of  general  interest  which  is  to  be 
paid  for  by  a  general  tax  upon  the  city  in  which 
the  street  is  situated  ;  and  accordingly  city  char- 
ters and  statutes  under  which  cities  are  estab- 
lished have  generally  provided  for  payment  for 
the  construction  of  pavements  by  local  assess- 
ments upon  abutting  property,  and  for  payment 
for  repairs  upon  streets  by  a  general  tax ;  and 
under  sucb   charters  and  statutes,  when  It  1» 
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within  the  limits  of  said  improvement,  was 
injui'ed  and  defective  and  has  been  and 
now  is.  completely  worn  out,  and  the  said 
pavement  is  full  of  deep  and  dangerous 
hules,  and  is  almost  impassable ;  all  of  which 
is  due  to  traffic,  disintegration,  decay,  de- 
fective material  used  in  the  construction 
liiereof,  and  the  workmanship  of  the  same. 
That  on  or  about  the  10th  dav  of  September, 
1804,  and  prior  thereto,  and  Wore  the  com- 
mencement of  this  action,  the  said  plaintiff 
•duly  notified  the  said  Pcwrtland  Bituminous 
Paving  &  Improvement  Company  of  the  oon- 
-dition  of  the  said  street  as  aforesaid,  aad 
•duly  requested  the  said  company  to  repair 
the  some,  but  t^e  said  defendant  has  failed 
«nd  refused,  and  now  fails  and  refuses  to  re- 
pair the  same,  or  any  part  thereof;  that  by 
reason  of  said  failure  and  refusal  of  the  said 
^M)mpany  to  comply  with  th^e  terms  of  said 
bond  to  keep  the  street  in  repair  as  afore- 
said, the  city  is  and  will  be  compelled  to  re- 
oair  the  same,  so  as  to  make  it  safe  and 
passable,  and  suitable  for  the  travel  over 
the  same,  and  to  expend  large  sums  of  money 
therefor;  whereby  the  city  is  and  has  been 
damaged  in  the  sum  of  $9*000." 

The  terms  of  the  contract,  marked  "Ex- 
hibit A,"  arc  that  the  paving  and  improve- 
ment company  shall,  among  other  tilings, 
furnish  the  material  and  perform  the  labor 
necessary  or  required  under  the  provisions 
of  Ordinance  No.  6,718  for  the  improvement 
of  said  Washington  street,  and  complete  said 
improvement  on  or  before  November  6,  1891, 
to  the  satisfaction  of  the  city  council,  and 
do  and  perform  all  of  said  work  in  a  good 
and  workmanlike  manner,  and  according  to 
the  provisions  and  reauirements  of  said  or- 
dinance and  other  ordinances  and  parts  of 
ordinances  therein  referred  to.  The  consid- 
eration to  be  paid  for  suoh  improvement  is 
specifically  stated,  but  it  is  further  stipu- 
lated that  the  paving  and  improvement 
company  shall  be  paid  by  warrants  drawn 
tipon  a  fund  derived  from  local  assessments 
upon  the  property  adjoining  and  benefited, 
and  it  is  expressly  agreed  that  the  said  com- 
pany shall  look  for  payment  only  to  such 
funi,  and  will  not  require  the  city  to  pay 
for  the  same  out  of  any  other  fund  by  any 
process  whatever.  Exhibit  B  is  in  form 
a  bond  whereby  the  Portland  Bituminous 
Paving  &  Improvement  Company,  as  princi- 
pal, and  A.  N.  King  and  D.  P.  Thompson,  as 
sureties,  have  bound  themselves  unto  the 
city  of  Portland  in  the  sum  of  $9,000,  con- 
ditioned as  follows:     "Now,    if    said    con- 


tractor shall,  for  the  period  of  five  vears  next 
following  the  date  of  completion  of  the  work 
of  improvemenrt  hereinaoove  referred  to, 
keep  the  said  stureet  and  pavement  in  repair 
from  the  said  west  line  of  Second  street  to  the 
intersection  of  Washington  and  B  streets, 
in  said  city,  by  imme(Qately,  upon  proper 
notice,  repairing,  at  its  own  cost  and  expense, 
any  injuries  or  worn-out  places,  or  other  de- 
fects Que  to  traffic,  or  on  account  of  disin- 
tef^ration  or  decay,  or  in  any  manner  at- 
tributable to  defective  materials  or  work- 
manship, then  this  obligation  to  be  void; 
otherwise  to  remain  in  full  force  and  vir- 
tue." A  demurrer  to  the  complaint  was 
overruled,  and  judgment  entered  for  plaintiff 
after  trial  before  the  court. 

Meaara,  J.  O.  Moreland,  Riobard  Wil- 
liaus,  and  E.  B.  Williams,  for  appel- 
lants: 

The  charter  is  the  measure  of  the  city's 
power. 

Head  v.  Providence  Ina,  Co.  2  Cranch,  169, 
2  L.  ed.  243;  McCracken  t.  San  Franciaoo, 
10  Cal.  620;  Dill.  Mun.  Corp.  3d  ed.  §  89; 
Webaier  v.  People,  Binkert,  98  111.  343. 

It  is  a  matter  of  law,  and  not  of  fact 
whether  an  act  to  be  done  be  within  the 
power  of  the  corporation. 

BiaaeU  v.  Michigan,  S,  d  V.  L  R.  Ooa.  22 
N.  Y.  281. 

Where  a  city  is  empowered  by  its  charter 
to  do  a  particular  act  in  a  particular  way, 
authority  and  right  to  perform  the  act  de- 
pend upon  the  strict  observance  of  the  thing 
specified  necessaiy  to  be  done. 

Hitchcock  T.  dfalveaton,  96  U.  S.  841,  24 
L.  ed.  669;  Lake  v.  WiUiainaurgh,  4  Denio, 
521. 

A  tax  levied  or  authorized  to  be  levied  for 
one  purpose  cannot  be  collected  or  used  for 
any  other.  The  city  having  authority  only 
at  the  time  this  was  made  to  make  the  im- 
provement cannot  couple  with  it  a  bond  or 
condition  to  repair. 

Brown  v.  Jenka,  98  Cal.  10 ;  Buckley  v.  Ta- 
coma,  9  Wash.  253;  Verdin  t.  8t,  Lonia 
(Mo.)  27  S.  W.  447;  State,  Wilaon,  v,  Tren- 
ton, 60  N.  J.  L.  394 ;  People,  Hall,v.  Maker, 56 
Hun,  81;  Verdin  v.  St,  Louia,  131  Mo.  26; 
EwceUior  Paving  Co.  v.  Leach  (Cal.)  34  Pac. 
116;  Fehler  v.  Goanell,  99  Ky.  380;  Boyd 
V.  Milivaukee,  92  Wis.  456. 

This  is  not  an  action  for  liquidated  dam- 
ages. 

Kemhle  v.  Farren,  6  Bing.  141 ;  Burr  v. 
Todd,  41  Pa.  206 ;  Roheaon  y.  Whiteaidea,  16 


sought  to  bind  a  contractor  to  repair  the  pave- 
ment he  makes,  the  question  at  once  arises 
whether  or  not  the  burden  of  paying  for  repairs 
of  streets  which  should  rest  upon  the  city  Is 
thereby  Imposed  upon  the  abutting  owners  sub- 
ject to  assessment  for  construction  of  the  pave- 
ment on  the  theory  that,  being  bound  to  repair, 
the  contractor  must  have  Included  the  estimated 
cost  of  repairs  In  the  amount  charged  for  con- 
■structlon.  The  question  whether  contracts  and 
ordinances  requiring  the  contractor  to  repair 
-or  maintain  the  pavement  made  by  him  is  Il- 
legal or  legal,  therefore  depends  upon  whether 
the  contract  or  requirement  is  really  one  to  cor- 
rect' and  reiMdr  that  which  had  formerly  ex- 
ilsted  In  proper  condition,  or  Is  a  mere  guaraifty 
44  L.  R.  A. 


that  the  work  Is  properly  done  and  will  last  as 
long  as  such  pavement  ought  to  last. 

II.  Agreementa  including  repaira. 

An  agreement  by  a  contractor  constmeting  a 
pavement  will  not  be  deemed  a  mere  warranty 
of  the  quality  of  his  work  as  dlcMngnlshed  from 
an  agreement  to  keep  in  repair  so  as  to  relieve 
It  from  Invalidity,  growing  oat  of  the  fact  that 
abutting  owners  were  to  pay  for  the  pavement 
and  the  municipality  was  required  to  pay  for 
reoalra,  where  the  contract  expressly  provided 
that  he  was  to  keep  the  street  In  good  condition 
and  repair.  People.  Hall,  ▼.  Maher,  56  Hon, 
81,  dictum. 
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Serg.  k  R.  320;  Chase  v.  Allen,  13  Gray,  42; 
Spear  v.  Smith,  1  Denio,  464;  in  notes  to 
Oraham  v.  Bickham  (Pa.)  1  Am.  Dec.  331; 
WilKelm  V.  -Bave*,  21  Or.  194,  14  L.  R.  A. 
597. 

If  liquidated  damages  wei'e  contemplated 
tha  whole  amount  would  be  forfeited  for  a 
single  breach. 

Sanford  v.  First  Nat.  Bank,  94  Iowa,  680; 
•Cheddick  v.  ifar«^,  21  N.  J.  L.  463. 

Numerous  breaches  of  the  bond  were  con- 
templated ;  some  might  be  serious,  some  trifl* 
ing. 

Parker  v.  Jeffery,  26  Or.  186;  Cohoell  v. 
Lawrence,  38  N.  Y.  71;  Lampman  v.  Coch- 
ran, 16  N.  Y.  275;  Berry  v.  WMdom,  3  Ohio 
St.  241. 

It  is  not  sufficient  to  aver  a  liability ;  act- 
ual payment  must  be  averred  and  proved  in 
order  to  entitle  the  plaintiff  to  recover. 

Sedgw.  Damages,  5th  ed.  307,  311,  8th  ed. 
I  393;  2  Sutherland,  Damages,  602,  note  4; 
Aberdeen  v.  Blackmar,  6  Hill,  324;  Lett  v. 
MitcheU,  32  Cal.  23;  American  Bldg.  d  L. 
As80.  V.  Waleen,  62  Minn.  23;  Proprietors 
■of  Locks  d  Canals  v.  Lotcell  Horse  R,  Corp, 
109  Mass.  221;  LittU  v.  Little,  13  Pick. 
A26;  Jeffers  v.  Johnson,  21  N.  J.  L.  73;  Kel- 
ley  V.  Seay,  3  Okla.  527 ;  Gilbert  v.  Wiman, 
1  N.  Y'.  550,  49  Am.  Dec.  359;  Willson  v. 
McEvoy,  25  Oal.  169;  Wicker  v.  Eoppock, 
a  Wall.  94,  99,  18  L.  ed.  752,  763. 

If  the  obligee  in  the  bond  was  under  no 
•obligatioa  to  repair  the  street,  or  to  do  the 
thing  against  wnioh  the  indemnity  is  given, 
then  it  could  suffer  no  injury  by  a  failure 
to  repair  the  street. 

Trotter  v.  Hughes,  12  N.  Y.  74,  62  Am. 
Dec.  137;  King  v.  Whitely,  10  Paige,  465. 

If  the  plaintiff  can  with  trifling  cost  pre- 
vent damage  or  injury,  and  thus  relieve  a 
-defendant  n'om  liability,  it  is  its  duty  to  do 
so. 

1  Sutherland,  Damages,  148. 

Mr,  W.  M.  Cake  for  respondent. 

ySffolvertoikf  J.,  delivered  the  opinion  of 
the  court: 

It  is  important  at  the  outset  to  ascertain 
and  determine  the  proper  interpretation  to 
t>e  given  the  language  of  the  oondition  of  the 


I  bond  relating  to  repairs.  The  respondent 
contends  that  the  condition  is  effective  only 
as  a  guaranty  that  the  work  and  materials 
will  be  done  and  furnished  according  to  the 
stipulations  of  the  contract  and  hence  that 
the  bond  stands  as  security  for  the  faithful 
performance  thereof.  The  language  of  the 
ordinance  and  the  condition  are  very  nearly 
identical,  so  that  the  consideration  of  the 
purpose  of  the  former  must  necessarily  aid 
us  in  arriving  at  the  true  construction  of  the 
latter.  By  the  ordinance  the  contractor  is 
required  in  the  first  place  to  give  a  good 
and  sufficient  bond,  in  amount  equal  to  the 
contract  price,  conditioned,  among  other 
things,  that  he  will  commence  and  complete 
the  proposed  improvement  according  to  the 
specifications.  In  addition  to  this,  another 
bond,  in  a  sum  equal  to  25  per  cent  of  the 
contract  price,  is  required  to  be  given,  con- 
ditioned as  is  the  one  in  suit.  Now,  the 
evident  purpose  of  the  common  council  in  re* 

?[uiring  the  larger  bond  was  to  secure  a 
aithful  performance  of  the  contract  in  all 
its  details,  as  by  its  terms  it  is  equivalent 
to  a  requirement  that  the  improvement  shall 
be  completed  according  to  specifioations,  and 
this,  we  assume,  comprehends  the  oualityof 
the  materials  stipulated  for,  as  well  as  the 
manner  of  the  workmanship.  So  there 
would  appear  to  be  no  need  of  toe  lesser  one, 
except  to  subserve  some  other  purpose ;  and 
it  is  not  reasonable  to  suppoee  that  the  two 
bonds  were  intended  to  auord  to  the  city  cu- 
mulative remedies  for  the  accomplishment  of 
one  and  the  same  end.  The  language  and 
grammatical  arrangement  of  the  ordinance 
and  condition  are  in  harmony  with  this 
thought  The  obligation  is  to  repair  injuries 
arising  from  several  causes,  among  which  are 
such  as  may  arise  from  defective  materials 
and  workmanship.  A  guaranty  against  in- 
juries for  a  reasonable  time  after  comple- 
tion, which  may  be  attributable  to  these 
specific  causes,  might  be  regarded  as  a  suit- 
able, and  perhaps  proper,  tast  of  substantial 
compliance  on  the  part  of  the  contractor, 
and  therefore  might  be  held  to  operate  as  a 
guaranty  of  faithful  performance,  for  it  is 
sometimes  argued  that,  if  the  work  is  well 
done,  it  would  need  no  repairs  within  such 


And  a  contract  for  paving  a  street,  by  which 
the  contractor  agrees  to  keep  the  pavemmt  in 
repair  for  seven  years,  compels  the  property 
owners  to  pay  the  contract  price,  not  only  for 
laying  the  pavement,  but  also  for  seven  years' 
repairs,  and  Is  invalid  where  It  Is  the  duty  of 
tbe  city  to  make  repairs.     Ibid, 

So,  a  contract  pursuant  to  an  ordinance  di- 
recting tbe  paving  of  a  street,  requiring  the 
contractor  to  keep  the  street  in  repair  for  five 
years,  and  retaining  10  per  cent  of  the  contract 
price  as  a  guaranty  or  security  for  the  faithful 
performance  of  that  undertaking,  is  Illegal,  and 
the  stipulation  for  keeping  the  street  in  repair 
Is  not  enforceable,  and  the  sum  set  apart  for  re- 
pairs cannot  be  collected  from  the  abutting 
owners.     Bnllitt  v.  Selvage,  20  Ky.  L.  Rep.  509. 

A  city  bound  to  repair  its  streets  cannot, 
by  forcing  a  bargain  on  a  contractor  for  a  cheap 
rate  of  repairing  as  a  condition  for  letting  a 
contract  for  the  reconstruction  of  a  street,  im- 
pose on  tSie  adjoining  property  as  a  special  tax 
for  reconstruction  sn  uncertain  and  unascer- 
tainable  portion  of  the  expenses  properly  chai'ge- 
^44  L.  R.  A.  34 


able  to  the  city  for  the  repairs.  Verdin  v.  St. 
Louis,  131  Mo.  26. 

And  an  ordinance  for  the  paving  of  a  street, 
requiring  the  contractor  to  agree  to  keep  the 
pavement  in  repair  for  seven  years  from  and 
after  it^  acceptance  by  the  city,  without  ex- 
pense to  the  city  or  abutting  property  owners, 
in  effect  Imposes  the  cost  of  keeping  the  pave- 
menc  In  repair  for  that  time  upon  the  abutting 
property  owners.  Schenectady  v.  Union  Col- 
lege. 66  Hun.  179,  dictum. 

And  see  Portlaxo  v.  Portland  Bituminous 

Pa  VINO  &  IMI'ROV.  Co. 

And  a  provision  In  a  contract  for  paving  a 
street  binding  the  contractor  to  give  bond  to 
maintain  the  pavement  in  good  order  for  five 
years  after  its  completion  and  acceptance,  and 
to  make  the  repairs  which  may  become  neces- 
sary within  such  time  by  reason  of  any  imper- 
fection In  the  work  or  material,  or  which  may 
become  necessary  by  reason  of  any  crumbling 
or  disintegration  of  the  material  generally,  with- 
out limiting  it  to  any  particular  cause,  where 
the  duty  of  repairing  a  street  once  paved   is 
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time.  Still  it  is  not  a  felicitous  way  of  stat- 
ing the  guaranty  for  sound  and  good  work. 
Covington  v.  Boyle,  6  Bush,  204.  However 
that  may  be,  such  could  not  be  the  purpose 
of  the  bond  in  suit,  because  the  city  took  an- 
other looking  to  that  end.  The  causes  as- 
signed are  so  broad  and  comprehensive  in 
their  pcope  as  to  include  injuries  arising 
from  every  substantial  source,  and,  in  effect, 
subjoins  an  independent  condition,  not  cov- 
ered by  the  contract.  So  that  the  under- 
taking is  simply  to  keep  and  maintain  the 
street  and  pavement  in  repair  for  a  desi^- 
na/ted  perioa  of  time,  re^araless  of  the  quali- 
ty of  the  material  stipulated  to  be  fur- 
nished or  supplied,  or  the  workmanship  to 
be  employed.  Upon  the  other  hand,  it  is 
urged  that  the  bond  is  invalid,  because  it 
was  given  as  a  euaraniy  that  the  contractor 
shall  make  and  keep  up  the  repairs  upon  the 
street  and  pavement,  the  expenses  for  whioh 
the  city  has,  without  power  or  rightful  au- 
thority, assessed  against  the  adjoining  prop- 
erty. The  city  is  empowered  by  charter 
provisions  to  improve  its  streets,  and  to  as- 
sess the  cost  thereof  against  the  adjacent 
property.  Charter  Cit^  of  Portland,  §§  04, 
100.  It  may  also  repair  anj  street,  or  part 
thereof,  whenever  it  deems  it  expedient,  and 
assess  the  cost  against  such  property;  but 
before  doing  the  same  it  must  be  acdared  by 
ordinance  whether  the  cost  shall  be  so  as- 
sec«ed  or  paid  out  of  the  general  fund. 
When  it  is  dedared  that  the  proposed  repair 
shall  be  made  at  the  cost  of  adjacent  prop- 
erty, thereafter  it  is  to  bo  deemed  an  im- 
frovement,  and  shall  be  made  accordingly, 
d.  §S  122,  123.  So  that  we  find  here  au- 
thority to  make  both  improvements  and  re- 
pairs, and  to  assess  the  expense  thereof 
against  adjacent  property.  The  manner  of 
procedure  in  either  instance  is  somewhat 
different,  but  the  power  remains.  The  re- 
pair contemplated,  however,  is  such  as  the 
council  may  deem  expedient  to  be  made ;  that 
is,  the  necessity  therefor  must  exist  by  the 
consideration  of  that  body.  Like  an  im- 
provement the  probable  cost  of  making  it 
must  be  ascertained  and  determined,  and  this 
forms  the  basis  for  the  assessment.  As  it 
pei  tains  both  to  the  improvement  and  re- 


pair, the  council  is  empowered  to  make  pro- 
visions for  present  exigencies,  and  it  may- 
charge  the  expense  thereof  aeainet  the  prop- 
erty supposed  to  be  benefited.  Beyond  this 
it  would  appear  that  it  is  not  authorized  to* 
act.  We  have  not  been  referred  to  any  pro- 
vision in  the  charter  authorizing  it  to  make 
contracts  for  keeping  or  maintaining  street* 
or  highways,  or  any  improvements  thereon,, 
made  or  to  be  made,  in  repair,  or  to  levy  the 
estimated  cost  of  anticipated  future  repairs 
ap^ainst  property  of  individuals.  It  is  man- 
ifest that  the  letting  of  the  contract  upon 
condition  that  the  contractor  should  bind 
himself  to  keep  up  repairs  for  a  period  of 
five  years,  due  generally  to  traffic,  disintegra- 
tion, and  decay,  defective  materials  anil 
workmanship,  was  calculated  to  increase  Uie 
amount  of  tne  bid  by  the  estimated  cost  of 
such  repairs.  At  least,  the  condition  im- 
posed an  additional  burden,  which  would' 
not  be  assumed  or  undertaken  without  com- 
pensation. And  the  contractor  would  very 
naturally  be  expected  to  demand  a  higher 
price,  in  consideration  of  the  obligation  to 
assume  the  additional  burden.  Thus,  by  ex- 
acting the  bond,  a  burden  was  undeniably 
imposed  upon  the  adjacent  property  beyond 
such  as  was  authorized  by  the  charter. 
Such,  in  effect,  is  the  holding  of  the  court  in 
Broum  v.  Jenks,  08  Cal.  10,  wherein  the- 
court  says:  "This  act  oontains  no  grant 
of  authority  to  the  city  oouncil  for  keeping 
a  street  in  repair.  Section  2  authorizes  the- 
council  to  contract  for  different  kinds  of 
street  work.  In  all  cases  the  work  author- 
ized is  such  as  is  necessary  to  make  and 
complete  a  street,  or  to  repair  existing  de- 
fects. The  bond  is  not  onlv  unauthorized 
by  the  words  of  the  statute,  but  the  require- 
ment changes,  and  may  increase,  the  bur- 
dens of  the  property  owner.  It  is  manifest 
that  the  obligation  to  keep  the  street  in  re- 
pair for  five  years  is  a  burden  which  one 
would  not  undertake  for  nothing.  Therefore^ 
a  contractor  would  charge  a  highor  price  for 
the  work  when  he  was  forced  to  contract  also 
for  repairs.  The  expense  undertaken  is  in- 
definite, and  the  property  owner  must  pay 
for  them  in  advance,  whereas  the  statute^ 
provides  for  repairs  after  the  necessity  for 


tluown  upon  the  city  at  large,  is  not  a  mere 
guaranty  that  the  work  will  be  done  in  accord- 
ance with  the  terms  of  the  contract,  and 
a  pavement  constructed  which  will  last  five 
years  without  the  necessity  of  repairs,  but  Is  a 
contract  for  repairs  rendering  the  assessm^it 
against  the  abutting  lotowners  to  pay  the  cost 
thereof  Illegal  and  void.  Kansas  City  v.  Han- 
son (Kan.  App.)  56  Pac.  613. 

And  an  ordinance  and  a  contract  pursuant 
thereto  for  the  paving  of  a  street,  requiring  that 
the  contractor  shall  keep  the  pavement  In  good 
repair  for  a  period  of  five  years  from  the  com- 
pletion of  the  work  and  Its  acceptance  by  the 
city,  and  deposit  bonds  amounting  to  10  per 
cent  of  the  contract  price  as  security  therefor, 
charges  the  property  holders  with  the  cost  of 
repairs  to  the  street  for  that  period  in  addi- 
tion to  the  cost  of  original  construction, 
and  Is  therefore  invalid  under  Ky.  Stat.  |S 
2883,  2834.  providing  that  Improvements  by 
original  construction  are  to  be  made  at  the  cost 
of  the  owners  of  the  abutting  lots,  and  that  Im- 
nrovements  by  reconstruction  or  repair  are  to  be 
44  L.  R.  A. 


provided  for  out  of  taxation  upon  the  city  at 
large.     Fehler  v.  Gosnell.  09  Ky.  380. 

In  the  above  case  Louisville  v.  Henderson,  5- 
Bush.  520.  infra.  III.,  was  distinguished  upon 
the  ground  that  that  case  was  decided  upon  the 
theory  that  the  thing  stipulated  was  that  the 
contractor  would  keep  his  work  In  repair,  but 
not  that  he  would  repair  all  injuries  to  the 
street  which  might  result  from  causes  other 
than  defects  In  his  work,  and  Covington  v. 
Dressman,  6  Bush,  214,  infrii,  III.,  was  distin- 
guished upon  the  ground  that  the  contract  to- 
keep  in  repair  for  six  months  In  that  case  was 
simply  a  guaranty  that  the  work  was  well  done, 
so  that  it  would  not  need  repair  in  that  time, 
though  the  method  of  expression  of  the  guar- 
anty was  perhaps  an  unfortunate  one. 

So,  a  provision  in  a  contract  for  paving  a 
street,  that  the  contractor  will  be  required  with- 
out additional  compensation  to  keep  in  good 
ooxler  and  repair  all  the  work  done  thereunder 
for  a  period  of  fl>^  years  after  the  date  of  com- 
pletion, and  to  guarantee  that  during  that  tim» 
neither   the   authorities   nor    property   owner» 
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ibem  appears.  Then  it  being  contingent,  he 
will  be  paying  for  repairs  \vhich  may  never 
be  required."  In  People,  Hall,  v.  Maker,  56 
Hun,  81,  it  appears  that  by  the  provision  of 
the  charter  of  the  city  of  Albany,  New  York, 
the  expenses  for  ordinary  repairs  of  a  certain 
avenue  to  be  paved  with  Trinidad  asphalt 
were  to  be  borne  b^  the  city.  But  the  city 
council,  in  its  ordinance  providing  for  the 
pavement,  required  the  contractor  to  agree 
''to  keep  the  said  pavement  in  repair  for 
seven  years  from  and  after  ita  acceptance  by 
the  city,  without  expense  to  said  dt^  or 
abutting  property  owners,"  which  provision 
was  insertea  in  the  specifications  under 
which  bids  were  received  for  the  work,  and 

fursuant  to  which  the  contract  was  made, 
t  was  held,  on  the  question  of  its  validity, 
that  the  necessary  effect  of  the  contract  was 
to  charge  upon  property  owners  the  cost  of 
keeping  the  avenue  in  repair  in  violation  of 
the  charter  regulations,  and  the  contract  was 
therefore  adjudged  to  be  illegal.  To  the 
same  effect,  see  Fehler  v.  Gosnell,  99  Ky.  380 ; 
McAllister  v.  Tacoma,  9  Wash.  272;  Boyd 
V.  Mihoaukee,  92  Wis.  456;  Verdin  y.  8t, 
Louis  (Mo.)  27  S.  W.  447,  131  Mo.  26. 
Schenectady  v.  Union  College,  66  Hun,  179, 
illustrates  the  distinction  drawn  by  the  au- 
thorities touching  the  effect  of  the  condition. 
In  that  case  the  undertaking  was  to  ''do  all 
the  work  required  by  such  ordinance  and  this 
contract  in  such  good  and  substantial  man- 
ner that  no  repairs  thereto  shall  be  required 
for  the  term  of  five  years  after  its  comple- 
tion." And  it  was  held,  distinguishing  Peo- 
ple, Hall,  V.  Maher,  56  Hun,  81,  that  the 
clause  referred  to  had  reference  solely  to  the 
substantial  character  of  the  work  performed 
and  materials  used  in  the  performance  of 
the  contract.  A  like  distinction  is  observed 
in  Cole  v.  People,  Bameicolt,  161  HI.  16. 
But  the  bond  in  question  is  distinctly  an  in- 
dependent undertaking  to  keep  the  street  and 
Savement  in  repair,  made  so  ooth  by  the  or- 
inance  and  the  language  thereof,  covering, 
in  ^ect,  all  injuries  liable  to  arise,  from 
whatsoever  source.  It  is  clear  that  under  the 
authorities,  based  upon  what  we  believe  to  be 
sound  reasoning,  the  assessment  against 
property  to  meet  the  additional  expense  of 
such  repairs  was  unwarranted  by  the  char- 


shall  be  under  any  expense  whatever  for  repairs 
made  necessary  on  account  of  any  defective 
workmanship,  material,  or  other  reason,  with 
certain  specific  exceptions,  and  that  there  will 
be  retained  until  the  expiration  of  such  time 
ont  of  the  money  payable  to  the  contractor  a 
designated  per  cent  as  a  guaranty  that  he  will 
conform  to  such  requirements,  is  Illegal,  and  an 
assessment  based  thereon  Is  Invalid,  under  a 
charter  containing  no  provision  for  levying 
assessments  against  abutting  property  for  re- 
pairs of  a  pavement  or  a  street,  but  specifically 
providing  that  the  expense  of  maintaining  and 
keeping  streets  in  repair  shall  be  paid  out  of  the 
ward  fund.     Boyd  v.  Milwaukee,  92  Wis.  456. 

In  the  above  case  Morse  v.  West  Port,  110 
Mo.  502,  infrai  VI.,  was  distinguished  upon  the 
ground  that  in  that  case  the  contract  was  held 
valid  because  the  charter  expressly  authorized 
assessments  upon  adjoining  lots  for  repairing 
streets,  and  Schenectady  v.  Union  College,  66 
Hun,  179.  infra.  III.,  was  disapproved  but  dls- 
guished  upon  the  ground  that  the  contract  In 
44  L.  R.  A. 


ter.  But  it  does  not  follow  that,  because  the 
assessment  is  void  in  so  far  as  it  may  pro- 
vide for  the  especial  fund  whioh  forms  the 
consideration  for  the  bond,  the  bond  itself  is 
invalid  and  illegal,  and  not  capable  of  being 
enforced,  if  authority  is  found  elsewhere  for 
the  city  to  enter  into  such  a  contract  with 
the  paving  company.  Portland  Lumber  & 
Mfg.  Co.  V.  East  Portland,  18  Or.  21,  6  L.  R. 
A.  290.  But  there  was  an  evident  lack  of 
statutory  power  for  entering  into  a  contract 
for  keeping  and  maintaining  the  street  and 
pavement  in  repair,  and  consequently  a  want 
of  legal  authority  to  use  the  public  monevs 
for  uiat  purpose.  Under  the  charter  the 
council  was  reouired  to  provide  for  taking 
security  by  e^ooa  and  sufficient  bonds  for  the 
faithful  performance  of  any  contract  let  un- 
der its  authority.  City  Charter  1891,  S  116. 
It  was  authorized  to  let  contracts  for  the  re- 
pair of  streets  where  present  necessities  re- 
quired, or  which  may  have  been  deemed  ex- 
pedient by  the  common  council,  but  not  to 
expend  the  funds  of  the  public  or  the  prop- 
erty ownefFB  of  the  municipality,  and  let  con- 
tracts for  anticipated  future  repairs.  And 
this  is  just  what  it  has  attempted  to  do. 
Upon  the  other  hand,  it  is  strongly  urged  by 
pudntiff  that  the  bond  caji  be  enforced  as  a 
common-law  oblieation,  and  of  this  we  will 
now  inquire.  It  lias  been  held  by  this  court 
that  bonds  or  undertakings  intended  to  be 

fiv«n  in  compliance  with  statutes,  although 
aving  failed  in  substantial  compliance 
therewith,  will,  if  entered  into  voluntarily, 
and  founded  upon  a  valid  consideration,  and 
they  do  not  violate  public  policy  or  contra- 
vene any  statute,  be  enforced  as  common-law 
obligations.  Bunneman  v.  Warner,  16 Or. 433. 
The  rule  is,  perhaps,  more  tersely  stated  hv 
the  Supreme  Court  of  the  United  States,  that, 
if  a  contract  is  entered  into  by  competent 
parties,  and  for  a  lawful  purpose,  not  pro- 
hibited by  law,  and  is  founded  upon  a  suffi- 
cient consideration,  it  is  «  valid  contract  at 
common  law.  United  States  v.  Tingey,  5 
Pet.  115,  8  L.  ed.  66;  United  States  v.  Lirni, 
15  Pet.  290,  10  L.  ed.  742.  That  the  bond 
in  question  was  entered  into  voluntarily  can- 
not be  gainsaid,  and  the  sufficiency  of  the 
consideration  must  also  be  conceded.  « 
The  question  remains.    Is    the  obligation 


question,  though  In  somewhat  similar  terms, 
was  not  80  broad  and  sweeping  as  the  one  Id 
hand. 

So,  In  the  Verdin  Case,  131  Mo.  26,  It  was 
held  that  a  requirement  by  ordinance  that  a 
contractor  should  maintain  a  pavement  built  by 
him  for  a  term  of  years  could  not  be  distin- 
guished from  a  contract  for  repairs  wlthtli  tlie 
meaning  of  a  charter  provision  that  a  contract 
for  repairs  is  required  to  be  let  to  the  lowest 
bidder. 

A  requirement  In  a  street-paving  contract 
that  the  contractor  shall  keep  the  streets  in  re- 
pair for  five  years  imposes  an  additional  burden 
on  the  property  owners,  and  so  vitiates  the 
assessment  unless  expressly  authorized  by  stat- 
ute. Excelsior  Paving  Co.  v.  Leach  (Cat.)  34 
Pac.  116. 

And  a  contract  by  a  board  of  public  works 
for  the  construction  of  a  street,  exacting  a  bond 
from  the  contractor  guaranteeing  the  pavement 
for  five  years,  has  the  effect  of  making  the 
abutting  property   owners  pay   for  all   repairs 
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void  as  against  the  sureties  of  tlie  obligor, 
for  it  is  they  who  are  prosecuting  this  ap- 
peal f  It  is  a  general  rule  of  law  that,  where 
the  obligor  h«u9  obtained  and  availed  him- 
self of  the  benefits  to  be  derived  from  the  ex- 
ecution of  the  bond,  neither  he  nor  his  sure- 
ties  can  defeat  their  liability  because  of  some 
irregularity  in  the  proceeding  in  which  the 
bond  origina4;ed.  Having  obtained  the  bene- 
fit, they  are  estopped  from  setting  up  the  ir- 
regularity. Carlon  v.  Diwon,  12  Or.  148; 
Jofinson  V.  Weathenoaa,  9  Kan.  75;  Nunn 
V.  Goodlett,  10  Ark.  89.  So  it  has  been  held 
that  an  obligor  will  not  be  permitted  to  de- 
feat his  liability  by  ehowing  want  of  juris- 
diction in  the  court  before  whom  the  action 
was  pending,  or  the  unconstitutionality  of  the 
law  by  virtue  of  which  the  bond  or  obliga- 
tion had  its  inception.  McDermiti  v.  lahell, 
4  CaL  113;  State,  CanVoell,  v.  Stark,  75  Mo. 
566;  Daniels  v.  Teamey,  102  U.  S.  415,  26 
L.  ed.  187.  In  the  latter  case  an  action  was 
sustained  upon  a  bond  given  under  and  by 
virtue  of  an  ordinance  of  the  state  of  Vir- 
ginia, which  was  held  by  the  national  courts 
to  be  unoon»titutional  and  invalid  by  reason 
of  the  treasonable  motive  and  purpose  by 
which  its  authors  were  animated  in  passing 
it.  Mr.  Justice  Swayne,  speaking  for  the 
uDanimous  court,  sa^s:  "It  is  well  settl^, 
as  a  gjBneral  proposition,  subject  to  certain 
exceptions,  not  necessary  to  oe  here  noted, 
that  where  a  party  has  availed  himself  for 
his  benefit  of  an  unconstitutional  law,  he 
cannot,  in  a  subsequent  liti|pation  witii  others 
not  in  that  position,  aver  its  unconstitution- 
ality as  a  aefense,  although  such  unconsti- 
tutionality may  have  been  pionounced  by  a 
competent  judicial  tribunal  in  another  suit. 
In  such  cases  the  principle  of  estoppel  ap- 
plies with  full  force  and  conclusive  effect." 
The  following,  among  other,  cases  are  cited 
in  support  of  the  doctrine:  Fergtuon  v. 
Landramf  5  Bush,  230,  96  Am.  Dec.  350: 
Burlington,  G.  B.  d  M.  R,  Oo.  v.  Stetoart,  39 
Iowa,  267 ;  Van  Book  v.  Whitlock,  26  Wend. 
43;  Burlington  v.  Oilhert,  31  Iowa,  356,  7 
Am.  Rep.  143;  United  States  v.  Bodson,  10 
Wall.  409,  19  L.  ed.  9i0.  But  here  another 
and  a  different  principle  is  involved.  A  mu- 
nicipality with   limited    and   circumscribed 


powers  and  authority  is  a  party  to  the  con- 
tract, and  the  validity  thereof  depends  for 
its  support  upon  the  requisite  power  of  the 
city  to  enter  into  and  enforce  it.  It  is  a 
doctrines  of  all  the  authorities  that,  if  a  mu- 
nicipality acts  wholly  beyond  the  scope  of 
its  express  or  implied  authority,  it  is  not 
estopped  to  set  up  that  fact  to  defeat  any 
alleged  claim  or  demand  arising  by  virtue 
of  such  unauthorized  acts,  and  it  is  said  that 
neither  the  doctrine  of  estoppel,  of  ratifica- 
tion, nor  of  bona  fide  holding  can  be  invoked 
to  support  such  a  transaction.  Sutro  v. 
Pettit,  74  Cal.  332.  "This  doctrine,"  says 
Dillon,  "grows  out  of  the  nature  of  such  in- 
stitutions, and  rests  upon  reasonable  and 
solid  grounds."  1  Dill.  Mun.  Corp.  §  457. 
It  is  essential  to  the  welfare  and  protection 
of  citizens  and  taxpayers  who  contribute  to 
the  revenues,  and  whose  property  is  .subject 
to  the  laws  and  ordinances  of  municipalities, 
that  they  should  be  held  to  the  exercise  of 
such  powers  only  as  1*ave  been  delegated 
to  them  through  legislative  enactment. 
They  possess  no  powers  but  such  as  are  del- 
egated, or  ma^  be  necessary  to  their  exercise, 
and  thereby  implied,  and  the  courts  have 
been  solicitous  that  tihey  exercise  none  that 
they  do  not  possess.  Their  creation  beini^ 
by  public  statute,  and  for  definite  and  legiti- 
mate objects,  to  which  their  funds  are  to 
be  applied,  contracts  which  have  no  connec- 
tion with  such  purposes,  or  which,  by  nat- 
ural intendment,  will  cause  an  illegal  or 
wrongful  application  of  their  funds  or  the 
funds  of  their  citizens  with  which  they  are 
intrusted  by  chartered  powers,  or  an  appli- 
cation to  other  or  foreign  objects,  are  ultra 
vires,  nnd  void.  2  Dill.  Mun.  Corp.  $  936. 
In  Newhery  v.  Foa,  37  Minn.  141,  it  is  said: 
'The  doctrine  of  ultra  vires  has,  with  good 
reason,  been  applied  with  gp'eater  strictness 
to  municipal  bodies  than  to  private  corpora- 
tions, and.  in  general,  a  municipality  is  not 
estopped  from  denying  the  validity  of  a  con- 
tract  ma;de  by  its  officers,  when  there  has 
been  no  authority  for  making  such  a  con- 
tract. ...  A  different  rule  of  law  would 
in  effect,  vastly  enlarge  the  power  of  public 
agents  to  bind  a  municipality  by  contracts, 
not  only  unauthorized,  but  prohibited,  bylaw. 


in  advance  for  Ave  years,  and  Is. unauthorized 
where  there  Is  nothing  In  the  charter  on  the 
subject  of  repairs,  the  presumption  in  such  case 
being  that  ordinary  repairs  will  be  taken  care 
of  by  the  city.  McAllister  v.  Tacoma,  9  Wash. 
272. 

In  the  above  case,  Schenectady  v.  Union  Col- 
lege, 66  Hun,  170,  infra.  III.,  was  distinguished 
upon,  the  ground  that  in  that  case  the  contract 
was  that  the  work  should  be  done  in  such  a 
manner  that  no  repairs  would  be  needed  for  five 
years,  and  that  If  any  should  be  required  the 
contractor  would  make  them,  which  was  held 
to  be  a  mere  guaranty  of  the  quality  of  the 
work. 

So,  an  obligation  imposed  upon  a  contractor 
for  the  paving  of  a  street  to  give  a  bond  to 
keep  the  street  so  improved  In  thorough  repair 
for  a  term  of  five  years  from  the  completion  of 
the  contract,  is  a  burden  which  would  lead  a 
contractor  to  charge  a  higher  price  for  the 
work  than  he  would  do  if  he  were  not  also  forced 
to  contract  for  repairs ;  and  as  the  amount 
of  repairs  required  Is  unknown,  and  the  ex- 
44  L.  R.  A. 


pense  Is  Indefinite  and  contingent,  and  the 
property  owner  must  pay  for  them  in  advance, 
and  possibly  might  be  required  to  pay  for  re- 
pairs which  were  never  needed,  it  is  Invalid 
under  a  statute  providing  that  needed  repairs 
shall  be  made  by  the  owners  of  frontage  when 
the  repairs  are  required.  Brown  v.  Jenks,  98 
Cal.  10. 

A  city  council  cannot  provide  for  repairs  by 
requiring  a  contractor  paving  a  street  to  give 
bond  conditioned  for  its  maintenance  in  good  or- 
der for  a  designated  time  after  its  acceptance, 
and  to  make  all  repairs  which  may  be  necessary 
from  imperfection  in  the  work  or  material  in 
anticipation  of  their  necessity,  but  can  only  pro- 
vide therefor  as  the  necessity  arises.  Kansas 
City  V.  Hanson  (Kan.  App.)  55  Pac.  518. 

And  the  fact  that  a  bid  for  the  construction 
of  a  pavement  In  a  street  did  not  Include  any 
Item  for  repairs  does  not  relieve  an  ordinance 
providing  for  the  construction  of.  such  pave- 
ment, requiring  the  contractor  to  agree  to  keep 
it  In  repair  for  seven  years,  from  Invalidity  on 
account   of  such   agreement,   as   other   bidders 
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It  would  tend  to  nullify  the  limitations  and 
restrictions  imposed  with  respect  to  the  pow- 
ers of  such  agents,  and  to  a  dangerous  ex- 
tent expose  the  public  to  the  very  evils  and 
abuses  which  such  limitations  are  de- 
signed to  prevent."  A  distinction  is  recog- 
nized between  acts  of  the  municipality  or 
i^overning  body,  which  are  not  within  the 
scope  of  their  general  powers,  and  such  as 
may  be  open  to  the  objection  that  they  are 
lacking  in  some  technical  and  formal  regu- 
larity in  their  adoption,  or  that  there  has 
been  a  nonobservance  of  some  collateral  act 
or  formality  prescribed,  not  jurisdictional  in 
its  character.  The  former  are  clearly  and 
always  void,  while  the  latter,  if  they  lead  to 
a  perpetration  of  a  fraud  upon  contracting 
parties  acting  upon  the  faith  of  laws  and  or- 
dinances apparently  regular  and  valid,  will 
be  held  to  oind  the  municipality  upon  the 
principle  of  having  received  ana  appropri- 
ated beneAts  derived  on  account  of  them, 
and  it  will  be  estopped  to  deny  their  valid- 
ity. Moore  v.  New  York,  73  N.  Y.  246,  29 
Am.  Kep.  134.  Thus,  in  Hitchcock  v.  Oal- 
veston,  96  U.  S.  341,  24  L.  ed.  659,  it  was 
held  that,  where  the  municipality  had  the 
power  to  contract  for  the  improvement  of 
the  sidewalks,  but  in  making  such  a  contract 
it  agreed  to  pay  by  giving  its  bonds,  which 
it  had  no  authority  to  do,  and,  having  re- 
reived  benefits  at  the  expense  of  the  other 
contracting  party,  it  could  not  object  that 
it  was  not  empowered  to  make  payment  in 
ihe  mode  sougnt  to  be  adopted,  and  that, 
while  the  city  could  not  be  held  to  a  specific 
performance  of  its  undertaking,  yet  tnat  it 
Avas  liable  to  pay  the  contractor  under  the  con- 
tract. The  principle  is  recognized,  and  per- 
tinently discussed,  by  Mr.  Justice  Strahan 
in  Portland  Lumber,  i  Mfg,  Co.  v.  East  Port- 
land,  18  Or.  21,  6  L.  R.  A.  290,  wherein  a 
technical  defect  in  a  notice  required  by  the 
statutory  procedure  in  levying  a  local  as- 
Fessment  wae  urged  as  a  defense.  He  says: 
"I  do  not  think,  under  the  charter,  this  tech- 
nical defect  in  the  notice  destroyed  or  im- 
paired the  power  of  the  city  to  contract. 
.  .  .  The  defendant's  claim  is  not  that 
the  general  power  did  not  exist,  but  there 
was  a  slight  departure  from  the  authority 


conferred  in  the  particular  already  pointed 
out,  and  for  that  reason  the  whole  proceed- 
ing was  ultra  vires  and  void.  Under  tJie 
circumstances  of  this  case,  1  am  unable  to 
accede  to  this  argument."  It  must  be  con- 
ceded that  a  municipality  will  be  estopped 
to  enforce  the  performance  of  a  contract 
under  the  same  or  like  conditions  that  an 
individual  will  be  estopped  to  proceed  againet 
it.  If  it  has  exceeded  its  general  powers  in 
attempting  to  enter  into  contractual  rela- 
tions with  an  individual,  and  if,  because  of 
its  exercise  of  such  excess  of  authority,  the 
individual,  who  is  charged  with  knowledge 
of  its  just  powers,  is  left  without  remedy, 
there  is  no  good  or  sufficient  reason  why  the 
city  should  not,  under  like  circumstances, 
be  estopped  to  proceed  against  the  individual. 
The  contract  is  invalid  by  reason  of  the  lack 
of  power  to  enter  into  it,  and,  if  invalid  as 
to  one  of  the  contracting  parties,  it  is  also 
invalid  as  to  the  other.  '^So,  on  the  other 
hand,"  says  Mr.  Dillon,  "a  party  making  with 
a  city  a  contract  which  is  ultra  vires  is  not 
estopped,  when  sued  thereon  by  the  corpora- 
tion for  daina&;es,  to  set  up  its  want  of  au- 
thority to  make  it."  1  Dill.  Mun.  Corp.  § 
458.  It  is  sometimes  asserted  that  a  con- 
tract made  by  a  municipal  corporation, 
where  there  exists  a  defect  of  power,  or  even 
a  want  of  power  to  so  contract,  yet  if  not 
made  in  violation  of  charter  regulations  of 
any  statute  prohibiting,  is  not  illegal;  and, 
if  such  a  contract  has  been  executed,  and 
benefits  have  been  received  and  appropri- 
ated, the  party  receiving  them  is  estopped 
to  deny  its  validity.  Bt.  Louis  v.  Daviason, 
102  Alo.  149;  State  Bd.  of  Agri,  v.  Citizens 
Street  R,  Co.  47  Ind.  407,  17  Am.  Rep.  702, 
is  to  the  same  effect  as  applied  to  a  private 
corporation.  This  doctrine  has  been  criti- 
cised as  too  broad  and  unsound,  and  con- 
trary to  the  great  weight  of  authority.  1 
Beach,  Pub.  Corp.  S5  217,  218.  But,  how- 
ever this  may  be,  it  is  not  thought  to  be  en- 
tirely applicable  to  the  case  at  bar.  It,  as 
we  have  seen,  was  clearly  beyond  the  express- 
or  implied  powers  granted  to  the  city  to  con- 
tract for  keeping  and  maintaining  the  street 
and  pavement  in  repair  against  injuries  that 
might  arise  from  all  causes  for  the  period! 


may  have  thought  It  necessary  to  make  their 
prices  higher  because  of  such  requirement,  and 
If  no  such  requirement  had  been  made  they 
might  have  made  proposals  lower  than  that  of 
the  contractor  whose  bid  was  accepted.  Peo- 
ple, Hall,  v.  Maher,  50  Hun,  81 ;  Excelsior  Pav- 
ing Co.  V.  I-«ach  (Cal.)  34  Pac.  116;  Brown  v. 
Jenlcs,  08  Cal.  10. 

A  provision  In  a  contract  for  the  paving  of  a 
street  requiring  the  contractor  to  give  bond 
for  keeping  the  street  in  repair  for  a  term  of 
Ave  years,  cannot  be  upheld  as  a  guaranty  that 
the  work  would  be  well  done  and  would  not  re- 
quire repairs,  as  such  a  requirement  might  in- 
crease the  charge  for  which  the  work  is  under- 
taken.    Brown  v.  Jenks,  08  Cal.  10. 

And  a  proprietor  of  a  lot  abutting  upon  a 
street  cannot  be  made  to  pay  for  a  guaranty  by 
a  contractor  paving  the  street  that  it  shall  last 
for  a  designated  number  of  years  and  an  agree- 
ment to  keep  It  In  repair  for  that  time,  where 
aoch  guaranty  may  become  worthless  before  the 
time  has  elapsed,  and  it  is  the  duty  of  the  offi- 
cers of  the  city  to  see  that  the  work  is  properly 
44  L.  E.  A. 


done.     Kansas  City  v.  Hanson  (Kan.  App.)  65» 
Pac.  513 ;  Brown  v.  Jenks,  88  CaJ.  10. 

III.  Affreements    constituting    mere    guarantj^. 

A  contract  for  paving,  requiring  the  con- 
tractor to  keep  the  pavement  in  repair  for  a 
year,  might  not  be  held  invalid,  since  a  year 
might  reasonably  be  considered  a  reasonable 
time  within  which  to  test  the  pavement,  as  de- 
fects may  not  appear  immediately.  People* 
nail,  V.  Maher,  56  Hun,  81,  diotum. 

And  such  a  contract  to  keep  the  work  In 
repair  for  six  months  merely  binds  the  contract- 
or to  make  good  any  work  which  may  have  been 
defectively  done,  and  is  not  Inyalid.  Louisville 
V.  Henderson,  5  Bush,  521. 

And  that  case  was  followed  in  a  case  of  a 
contract  to  keep  in  repair  for  two  years,  in  Cov- 
ington V.  Dressman,  6  Bush,  210. 

So,  an  agreement  by  the  contractor.  In  a  pav- 
ing contract  in  which  the  pavement  was  guaran- 
teed for  Ave  years,  to  keep  the  pavement  in  re- 
pair for  an  additional  term  of  five  years  at  a 
fixed  price,  and  to  turn  the  pavement  over  to  the 
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of  five  years.  If  it  could  contract  for  this 
length  of  time  in  the  future,  why  not  for  a 
much  longer,  or  even  an  indeftnite,  time,  and 
use  the  funds  of  the  city  or  abutting  prop- 
erty owners  for  payment  in  advance!  It  is 
undoiubtedl^  a  duty  which  is  due  to  the  pub- 
lic, and  enjoined  upon  the  city,  to  see  that 
the  streets  are  kept  in  reasonable  repair. 
But  the  mode  of  making  repairs  is  specifical- 
ly i>ointed  out,  and  limited  to  present  ne- 
cessities, and  l^ereby  constitutes  the  meas- 
ure^ of  power;  and,  being  the  only  manner 
designated,  must  be  construed  as  a  prohi- 
bition of  any  other  method.  That  is  to  say, 
the  city  is  not  only  powerless  to  adopt  any 
other  mode  or  method,  or  to  expend  the  pub- 
lic monej^s  in  its  promotion,  but  it  is  pro- 
hibited from  proceeding  in  any  other  man- 
ner. While  the  contract  has  been  fully  ex- 
ecuted on  the  part  of  the  city,  yet  it  can- 
not, by  reason  of  its  invalidity,  recover  dam- 
ages on  account  of  a  breach  thereof.  In 
further  support  of  these  views,  see  McDon- 


ald V.  New  York,  68  N.  Y.  23,  23  Am.  Rep. 
144;  Miners'  Ditch  Go.  t.  Zellerhach,  37  Cal. 
543,  99  Am.  Dec.  30;  Noah  v.  8t.  Paul,  8 
Minn.  172  (Gil.  143);  Covington  d  M.  R, 
Co.  V,  Athens,  85  Ga.  367;  1  Beach,  Pub. 
Corp.  §  217;  Durango  ▼.  Pennington,  8  Colo. 
257. 

We  have  come  to  this  conclusion  after 
much  and  careful  deliberation,  because  of 
the  importance  of  the  matters  involved,  but 
we  are  satisfied  that  the  rule  adopted  touch- 
ing the  invalidity  of  the  acts  of  a  municipal 
corporation  where  entirely  beyond  the  gen- 
eral scope  of  its  powers  is  the  onlj  safe  one. 
in  view  of  the  safeguards  which  should 
always  be  maintained  a^inst  the  unauthor- 
ized acts  of  the  authorities  and  the  illegal 
use  of  the  funds  of  municipalities. 

The  judgment  must,  therefore,  he  reversed, 
and  the  cause  remanded,  with  directions  to 
the  court  below  to  sustain  the  demurrer. 

Rehearing  denied. 


NEBRASKA  SUPREME  COURT. 


Edward  L.  ROBERTSON,  et  al,  Appts,, 

v. 

City  of  OMAHA  ei  oZ. 

(55  Neb.  718.) 

^1.  Under  tire  provtstoiiB  of  |  09,  chap. 
12a,  Gomp.  Stat.  1801,  the  costs  of  making 
''ordinary  repairs"  in  street  pavements  can- 
not be  assessed  against  the  abutting  lotowner, 
but  must  be  paid  by  the  city. 

S.  A  pavtnff  contract  'wlrlcli  binds  tlie 
contractor  to  bear  tbe  expense  for  the 
term  of  ten  years  of  "all  repairs  which  may, 
from  any  imperfection  in  tbe  said  wofIe  or 
material,  become  necessary  within  that  time" 
does  not  Include  "ordinary  repairs."  nor  Is 
said  stipulation  in  yiolatlon  of  said  chapter 
12a. 

8.  The  contract  mentioned  In  the 
opinion  construed,  and  held  not  to  cast  the 
burden  on  the  abutting  lotowner  to  make 
"ordinary  repairs." 

*Headnotes  by  Norval.  J. 


4.  This  conrt  will  not  disturb  a  flndlnip 

of  fact  based  upon  conflicting  eyidence. 

5.  IVhere,  In  case  of  a  street  paved 
vrith  \Tooden  blocks  laid  on  a  con- 
crete basot  such  blocks  have  become  worth- 
less, and  are  entirely  removed  In  pursuance  of 
a  contract  entered  into  with  the  city,  and  re- 
placed with  vitrified  brick  laid  on  the  old 
base,  such  new  Improvement  Is  not  an  "ordi- 
nary repair,"  within  the  meaning  of  the  stat- 
ute, but  is  a  repavement  of  the  street,  and  to 
pay  the  costs  thereof  a  special  assessment 
may  be  made  against  the  abutting  real  estate. 

(September  23,  1898.) 

APPEAL  by  plaintiffs  from  a  decree  of  the 
District  Court  for  Douglas  County  in 
favor  of  defendants  in  a  proceeding  to  re- 
strain the  levying  of  a  special  tax  upon  the 
plaintiff's  property  for  the  cost  of  repaying 
a  certain  street.  Affirmed. 
The  facts  are  stated  in  the  opinion. 


city  at  the  end  of  such  additional  term  In  good 
order  and  condition,  forms  no  barrier  to  the 
collection  of  a  special  tax  imposed  for  the  first 
cost  of  the  Improvement,  where  It  is  not  shown 
that  such  provision  for  additional  maintenance 
had  any  bearing  on  the  original  cost,,  or  that 
It  added  in  any  way  to  the  expenses  properly 
authorized  by  charter  to  be  Imposed  as  a  spe- 
cial tax  on  neighboring  property.  Barber  As- 
phalt Paving  Co.  V.  Ullman,  137  Mo.  543. 

And  a  requirement  In  an  ordinance  and  a 
contract  for  the  Improvement  of  a  street  pur- 
suant thereto,  that  the  pavement  and  materials 
composing  It  should  be  kept  In  good  repair  for 
a  period  of  five  years  from  the  completion  and 
acceptance  of  the  work,  binds  the  contractor  to 
remedy  defects  In  his  work,  as  they  may  appear 
or  develop,  but  does  not  require  him  to  keep 
the  street  In  repair,  as  he  cannot  be  presumed 
to  have  added  the  expense  of  repairs  to  his  esti- 
mate, and  the  assessment  therefor  is  not  illegal 
as  the  abutting  owner  will  not  be  deemed  to 
have  been  required  to  pay  either  directly  or  In- 
directly for  repairs.  Gosnell  v.  Louisville,  14 
U  :..  K.  A. 

See  also  48  L.  R.  A.  279. 


Ky.  L.  Rep.  719.  And  see  also  Bobbbtson  ▼. 
Omaha. 

So,  a  provision  In  an  ordinance  for  the  pav- 
ing of  a  street  that  the  contractor  shall  furnish 
a  bond  as  a  guaranty  that  he  will  faithfully  per- 
form the  work  in  accordance  with  the  agree- 
ment, and.  without  further  compensation,  keep 
In  continuous  good  repair  all  pavements  laid 
thereunder  for  a  period  of  five  years,  will  be 
deemed  a  mere  warranty  or  a  guaranty  of  the 
fitness  of  the  material  for  the  use  Intended, 
where  there  Is  nothing  to  Indicate  that  any 
of  the  money  raised  by  special  taxation  was  to 
be  applied  to  the  purposes  of  maintaining  the 
pavement  and  keeping  it  In  repair.  Cole  v. 
People.  Ramewolt,  161  III.  16. 

And  the  fact  that  the  plans  and  specifications 
for  the  Improvement  of  a  street  are,  by  refer- 
ence, made  a  part  of  the  ordinance,  and  that  one 
of  the  specifications  requires  the  contractors  to 
furnish  a  bond  to  faithfully  perform  the  work 
and  to  keep  the  pavement  laid  by  them  In  good 
repair  for  five  years,  does  not  necessarily  make 
the  ordinance  one  which  provides  for  the  main- 
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Messrs,  J.  C.  Cowin    and  W.  D.    Mo- 

for  appellants. 

Mr.  E.  H.  Seott,  for  appellees: 

Repairs  which  may  from  any  imperfection 
in  the  said  work  or  material  beoome  neces- 
sary are  not  ordinary  repairs. 

People,  Hall,  v.  Maker,  66  Hun,  81; 
Sohenectady  v.  Union  College,  66  Hun,  179; 
■Btate,  Wilson,  v.  Trenton,  60  N.  J.  L.  394. 

There  being  no  evidence  of  fraud  or  cor- 
ruption on  the  part  of  the  city  officials  in 
accepting  the  pavement  in  question,  the 
<!ourt  will  not  inquire  as  to  whether  the 
same  was  or  was  not  in  conformity  with  the 
requirement  of  the  contract,  or  as  to  whether 
t^he  same  was  or  was  not  a  satisfactory  pave- 
'ment. 

Liehsiein  v.  Newark,  24  N.  J.  Eg.  201; 
JSiate,  Vanderbeck,  v.  Jersey  City,  29  N.  J. 
L.  441;  Cooley,  Taxn.  1st  ed.  p.  468;  Rick- 
-etts  V.  Hyde  Park,  85  111.  113;  Powers  v. 
Grand  Rapids,  98  Mich.  393. 

This  action  is  brought  to  enjoin  the  city 
-council  from  levying  an  assessment  against 
the  proper^  of  the  plaintiffs  to  pay  the  cost 
of  the  paving  in  question.  The  passaee  of 
the  contemplated  ordinance  would  constitute 
an  exercise  of  the  legislative  function  of  the 
municipal  body  with  which  the  court  as  a 
co-ordinate  branch  of  the  government  will 
not  interfere.  Courts  have  no  jurisdiction 
-or  power  to  restrain  the  passage  of  an  or- 
•dinance,  nor  can  they  interfere  with  the  leg- 
islative discretion  of  the  mayor  and  city 
-council. 

Des  Moines  Oas  Co,  v.  Des  Moines,  44 
Iowa,  508,  24  Am.  Rep.  756;  Stevens  v.  8t, 
Mary's  Training  School,  144  111.  336,  18  L. 
H-  A.  832;  Alpers  v.  San  Francisco,  32  Fed. 
Hep.  505;  Beach,  Modern  Eq.  Jur.  §  677;  1 
Din.  Mun.  Corp.  p.  308,  note  p.  387;  Mont- 
^ornery  Gaslight  Co,  v.  Montgomery,  87  Ala. 
^45,  4  L.  R.  A.  616. 

Mr.  W.  J.  Connell  also  for  appellees. 

Novral,  J.,  delivered  the  opinion  of  the 
•court: 

The  object  of  this  action  is  to  perpetually 
restrain  the  city  of  Omaha  from  levying  a 
special  assessment  or  special  tax  upon  the 


premisses  described  in  the  petition  to  pay  the 
costs  of  repavin^  Leavenworth  street,  in  said 
city,  between  Sixteenth  street  and  Twenty- 
Ninth  avenue.  From  a  decree  for  the  city, 
plaintiffs  appeal. 

It  is  disclosed  by  the  record  that  there 
was  duly  created  in  said  city  street  improve- 
ment or  paving  district  No.  447,  including 
Leavenworth  street,  and  the  property  abut- 
ting thereon  on  each  side  to  the  distance  of 
132  feet,  between  Sixteenth  street  and  Twen- 
ty-Ninth avenue,  and  that  said  Leavenworth 
street  in  said  improvement  district  was 
paved  with  cedar  blocks,  laid  on  a  concrete 
foundation.  Prior  to  April  12,  1892,  this 
pavement  had  become  in  such  a  dilapidated 
and  worthless  condition  as  to  require  said 
portion  of  Leavenworth  street  to  be  repaved, 
and  on  said  date  an  ordinance  was  duly 
passed  declaring  the  necessity  of  repaving 
said  portion  of  the  street,  and  authorizing 
the  property  owners  in  said  improvement 
district  within  thirty  days  to  designate  the 
kind  of  material  to  be  used  in  makins  the 
improvement.  A  petition  was  filed  with  the 
city  clerk,  signed  by  plaintiffs  and  other 
owners  of  lots  abutting  upon  Leavenworth 
street  within  said  improvement  district  No. 
447,  and  representing  a  majority  of  the  feet 
frontage  thereon,  and  a  majority  of  the  area 
within  said  district,  asking  the  repavement 
of  said  street  in  said  improvement  district, 
and  designating  vitrified  brick  as  the  mate- 
rial desired  to  be  used  in  such  repaving.  An 
ordinance  was  subsequently  passed  and  ap- 

E roved,  providing  for  the  repavement  of  said 
eavenworth  street  with  vitrified  brick,  and 
ordering  the  board  of  public  works  to  con- 
tract therefor.  A  contract  was  duly  made 
with  one  Huffh  Murphy  to  repave  said 
street,  who  performed  tne  work,  and  the  city 
authorities  accepted  the  improvement.  Aft- 
erwards the  city  council  sat  as  a  board  of 
equalization,  due  and  leffal  notice  thereof 
first  having  been  given,  tor  the  purpose  of 
equalizing  the  proposed  levy  of  special 
taxes  to  meet  the  costs  of  said  improvement, 
and  at  such  meeting  adopted  a  plan  of  as- 
sessment. This  suit  was  instituted  to  pre- 
vent the  levy  of  the  special  taxes  in  accord- 


tenance  and  repair  of  the  street  for  five  years 
by  special  taxation,  and  therefore  Invalid  as 
Imposing  upon  abutting  owners  a  burden  which 
^bould  be  borne  by  the  city  at  large.    Ibid. 

And  specifications  In  a  contract  for  paving, 
-curbing,  and  Improving  a  street,  providing  that 
the  contractor  sball  without  any  extra  compensa- 
tion keep  In  repair  the  curb  and  gutter  for  a 
period  of  two  years  after  final  acceptance  by 
making  good  any  settlement  or  derangement  of 
lines  or  grades  of  curbs,  gutters,  and  crossings, 
«nd  by  replacing  defective  materials  or  work  In 
curbs,  gutters,  crossings,  and  pavements.  Is  no 
more  than  a  guaranty  that  the  work  has  been 
properly  done  and  that  the  contractor  will  re- 
pair It  if  defective,  where  in  estimating  the  cost 
-of  the  improvement,  the  cost  of  repair  was  not 
taken  Into  consideration,  and  such  provision  is 
not  invalid  as  imposing  on  abutting  owners  the 
cost  of  repairs  which  should  be  paid  for  by  the 
<ltj.     Laptham  v.  Wllmette,  168  111.  168. 

But  see  Kansas  City  v.  Hanson  (Kan.  App.) 
4S5  Pac  513 ;  Fehler  v.  Gosnell,  99  Ky.  880 ; 
Boyd  V.  Milwaukee,  92  Wis.  456 ;  Excelsior  Pav- 
ing Co.  V.  Leach  (Cal.)  34  Pac.  116 ;  Brown  v. 
44  L.  R.  A. 


Jenks,  98  Cal.  10;  McAllister  v.  Tacoma,  0 
Wash.  272,    —  supra,  11. 

So,  a  provision  in  a  contract  for  paving  a 
street  by  which  the  contractor  guarantees  to 
put  down  a  pavement  which  shall  remain  In 
good  condition  for  at  least  five  years,  and  If 
It  gets  out  of  order  during  that  period  he  will 
restore  It  at  his  own  expense.  Is  merely  an 
added  precaution  for  Insuring  good  workman- 
ship and  the  use  of  good  material,  and  a  method 
of  enforcing  the  guaranty  of  the  contractor  by 
a  speedier  and  less  expensive  method  than  by 
suit,  and  does  not  have  the  effect  of  Imposing 
upon  abutting  owners  any  burden  other  than 
that  of  having  the  pavement  well  constructed 
at  the  outset,  and  Is  not  subject  to  the  objec- 
tion that  they  are  thereby  required  to  pay  for 
repairs  which  are  chargeable  generally  to  the 
city.  State,  Wilson,  v.  Trenton,  60  N.  J.  L. 
394,  Affirmed  on  appeal,  Statb,  Wilson,  v. 
Tbbnton. 

And  a  provision  In  a  contract  for  paving, 
curbing,  and  guttering  a  street  that  the  con- 
tractor will  be  required  at  any  time  within  two 
years  after  the  acceptance  of  the  work  with- 
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ance  with  such  plan.  The  contract  with 
Hugh  Murphy,  under  which  the  improve- 
ment was  made,  contained  the  provisions 
following:  "(16)  The  contracting  party 
of  the  second  part  hereby  expressly  guaran- 
tees the  above  work  for  the  full  period  of  ten 
years  from  approved  acceptance  of  the 
work,  and  said  party  binds  himself  and  his 
heirs  and  assigns  for  the  entire  expense  of  all 
repairs  which  may,  from  any  imperfection  in 
the  said  work  or  material,  become  necessary 
within  that  time.  (16)  And  it  is  hereby 
agreed  that  the  amount  reserved,  and  accru- 
ing interest,  by  the  city  of  Omaha,  as  guar- 
anty, for  the  maintenance  of  the  work  here- 
in specified,  shall  be  used  as  a  special  fund 
for  making  repairs  or  reconstruction  as 
deemed  necessary  by  the  board  of  public 
works,  in  the  manner  provided,  as  follows: 
If  at  any  time  within  the  period  of  guaran- 
ty, after  the  completion  and  acceptance  of 
the  work  herein  contracted  for,  the  said  work 
«hall,  in  the  judgment  of  the  city  engineer 
and  board  of  public  works,  require  to  be  re- 

g aired  and  resurfaced  or  reconstructed,  l^e 
oard  of  public  works  shall  notify  the  said 
second  party  to  make  the  repairs  required, 
and.  if  the  said  second  party  shall  neglect  to 
proceed  with  such  repairs  within  three  days 
from  the  date  of  the  service  of  such  notice, 
then  the  board  of  public  works  shall  have  the 
right  to  cause  sucn  repairs  or  reconstruction 
to  be  made  in  such  manner  as  they  and  the 
city  engineer  shall  deem  best;  and  the  whole 
cost  thereof,  both  for  labor  and  material, 
shall  be  paid  out  of  the  special  fund  before 
mentioned,  or,  if  necessary,  at  the  expense 
of  the  contractor  and  sureties.  ( 17 )  .  .  . 
Failure  or  neglect  on  the  part  of  the  inspect- 
or to  condemn  inferior  work  or  material  at 
the  time  it  is  being  supplied  or  done  shall 
not  be  construed  to  imply  an  acceptance  of 
any'  work.  If  it  becomes  evident  to  the 
board  of  public  works,  at  any  time  prior  to 
the  payment  of  the  15  per  cent  reserve,  that 
improper  material  has  oeen  furnished  or  in- 
ferior work  done  upon  said  improvement,  it 
shall  have  the  right  to  order  the  removal  of 
such  material  or  work,  and  to  require  that 
suitable  material  be  supplied,  and  proper 
work  done  in  lieu  thereof  by  said  contractor. 


without  expense  to  the  city.  (18)  As  a. 
basis  of  interpretation  of  the  acceptable  con- 
dition of  pavements  at  the  expiration  of  the 
period  of  guaranty,  it  is  hereby  agreed  and 
understood  that,  if  the  paving  material  is- 
found,  and  the  wearing  surface  of  the  road- 
way shall  possess  no  less  than  75  per  cent  in 
the  thickness  of  the  specified  depth  of  the 
original  paving  material,  in  a  reasonably 
smooth  condition  for  travel,  it  shall  be  con- 
sidered as  meeting  the  requirements  for  final 
acceptance."  The  contract,  under  the  head 
of  "Guaranties,"  contains  this  stipulation: 
"All  pavements  embraced  in  these  specifica- 
tions and  bidding  specifications  are  based 
upon  a  G;uaranty  that  the  pavements  will  be 
well  and  substantially  constructed,  as  hereto- 
fore provided,  and  that  such  pavements  will 
be  maintained  by  the  contractor  in  a  condi- 
tion of  continuous  good  order  and  repair  for 
the  period  of  ten  years  from  and  after  the 
date  of  their  approved  acceptance.  All  se- 
curities held  as  reserves,  and  accruing  in- 
terest thereon,  shall  be  subject  to  use  for 
such  maintenance  and  repairs  by  the  city  of 
Omaha  in  the  event  of  the  failure  of  tlic  con- 
tractor to  keep  such  pavements  in  proper 
condition,  it  beins;  expressly  understood  and 
agreed  that  the  board  of  public  works  and 
city  engineer  shall  determine  when  repairs  or 
reconstruction  are  necessary;  and  failure  by 
contractor  to  comply  with  a  written  or- 
der, or  to  enter  upon  such  work  within  ten- 
days,  and  complete  the  same  within  a  rea- 
sonable time,  shall  be  held  as  su£Scient  au- 
thority on  the  part  of  the  city  of  Omaha  to 
execute  the  work,  and  draw  upon  the  reserve 
fund  to  defray  the  expenses  thereof,  or  at 
the  expense  of  the  contractor  and  sureties 
or  both.  ...  It  is  distinctly  under- 
stood, and  hereby  agreed,  that  all  guaran- 
teed pavements  shall  receive  prompt  atten- 
tion in  their  maintenance,  and,  when  repairs- 
shall  fail  to  be  made  within  twenty  days  of 
written  notice  from  the  board  of  public 
works,  a  charge  of  ten  cents  per  square  yard 
of  the  entire  area  within  the  block  requiring 
repairs  shall  be  made  against  the  contractor 
for  every  month  or  fraction  thereof  that  the 
repairs  of  said  pavement  shall  be  neglected." 
It  is  argued  by  counsel  for  plaintiffs  that 


out  an  additional  compensation  to  replace  any 
soft,  disintegrated,  or  defective  tile,  curbing,  or 
bricic,  or  any  material  which  proves  to  be  in- 
ferior in  quality,  and  to  make  good  any  settle- 
ment or  derangement  in  the  surface  of  the  road- 
way, gutter,  or  curbing  which  may  occur  within 
such  period,  is  simply  a  guaranty  of  the  work 
and  durability  of  the  materials,  and  not  a  pro- 
vision for  repairs,  the  expense  of  which  is  im- 
posed upon  the  city  by  the  provisions  of  Iowa 
Code  1878,  S  465.  Alien  v.  Davenport,  107 
Iowa,  90. 

And  a  provision  In  such  a  contract  by  which 
the  contractor  guarantees  that  the  curbing,  gut- 
tering, and  paving  shall  be  done  and  completed 
according  to  contract,  and  that  the  same  shall 
remain,  except  as  to  certain  defects  not  caused 
by  the  contractor  or  his  employees,  at  the  end 
of  five  years  in  as  good  condition  as  when  com- 
pleted, and  that  any  necessary  repairs,  with  the 
same  exception,  shall  be  made  by  the  contractor, 
is  not  a  provision  for  repairs  within  the  provi- 
sion of  a  statute  requiring  the  city  to  pay  for 
repairs,  but  is  In  effect  a  guaranty  that  the 
44  L.  R.  A. 


improvement  shall  be  of  such  a  chafacter  that 
It  will  remain  In  the  condition  it  was  in  when 
first  completed  for  the  term  of  five  years,  and* 
does  not  therefore  vitiate  the  contract.  Osburn 
V.  Lyons,  104  Iowa,  160. 

In  the  above  case,  Boyd  v.  Milwaukee.  92 
Wis.  466;  Brown  v.  Jenks,  98  Cal.  10;  Verdin 
V.  St.  Louis,  131  Mo.  26 ;  and  Fehler  v.  Gosuell. 
99  Ky.  380,  supra,  II., — were  distinguished  upon 
the  ground  that  the  contract  In  those  cases  wa» 
held  to  Include  a  charge  for  repairs,  and  to  that 
extent  to  have  been  unauthorized. 

Bo,  a  covenant  by  a  contractor  in  a  contract 
for  the  paving  of  a  street  that  he  will  do  all 
the  work  required  by  the  ordinance  authorizing 
the  contract,  and  In  such  good  and  substantial 
manner  that  no  repairs  thereto  shall  be  required 
for  a  term  of  five  years  after  its  completion, 
is  a  mere  guaranty  that  the  work  shall  con- 
form to  the  requirement  of  the  ordinance,  and 
not  an  Independent  obligation,  and  Is  not  there- 
fore unauthorized  as  imposing  upon  the  abut 
ting  property  owners  the  burden  of  paying  for 
keeplns  the  pavement  In  repair  for  the  desig- 
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the  proposed  levy  of  the  special  taxes  in 

SLiestion  is  illegal,  for  the  reason  that  it  in- 
udes  the  costs  and  expenses  of  repairing 
the  pavement  for  ten  years.  This  argument 
is  predicated  upon  the  provisions  of  toe  con- 
tract already  set  out,  and  a  clause  contained 
in  S  69,  chap.  12a,  Comp.  Stat.  1891.  This 
section,  after  authorizing  the  levy  and  col- 
lection of  special  taxes  and  assessments  up- 
on the  lots  or  pieces  of  ground  abutting  upon 
or  adjacent  to  any  street  to  defray  the  costs 
and  expenses  of  improving  or  repairing  such 
street,  declares  "that  the  above  provision 
shall  not  apply  to  ordinary  repairs  of  streets 
or  alleys,  and  one  half  of  the  expense  of 
bringing  streets,  avenues,  alleys,  or  narts 
thereof  to  the  established  grade  shall  be 
paid  out  of  the  general  fund  of  the  city  ex- 
cept as  otherwise  hereinafter  provided."  It 
would  seem  that  this  clause  places  the  bur- 
den upon  the  entire  city  to  make  ordinary 
street  repairs,  and  that  special  assessments 
cannot  be  levied  upon  the  real  estate  abut- 
ting upon  any  street  to  cover  the  expenses 
of  making  the  ordinary  or  usual  repairs  of 
the  pavements  thereon.  If,  therefore,  the 
contract  with  Murphy  obligated  him  to  make 
the  ordinary  repairs  required  to  maintain  in 
good  condition  the  pavement  laid  by  him  on 
lieavenworth  street,  in  said  district  No.  447, 
there  would  be  much  force  to  the  argument 
of  plaintiffs  that  this  special  assessment  is 
invalid,  at  least  to  the  extent  that  such  as- 
sessment included  the  costs  of  all  ordinary 
repairs,  since  the  expense  of  making  them  is 
a  burden  assumed  by  the  city,  and  cannot  be 
assessed  upon  adjacent  lotowners.  An  ex- 
amination and  consideration  of  the  paving 
contract  entered  into  by  the  city  with  Mur- 
phy are  necessary  to  determine  whether  the 
proposed  assessment  requires  the  property 
owners  to  pay  more  than  can  be  properly 
chargeable  to  them  under  the  law.  It  will 
he  observed  that  paragraph  15  of  said  con- 


tract merely  makes  it  the  duty  of  the  oon« 
tractor  to  bear  "the  entire  expense  of  all  the 
repairs  which  may,  from  any  imperfection 
in  said  work  or  material,  become  necessarv.'' 
It  requires  no  argument  to  show  that  thia 
provision  does  not  cover  usual  or  ordinary 
repairs,  or  the  expenses  incident  to  the  natur- 
al wear  of  the  pavement,  or  its  destruction 
by  floods  or  causes  other  than  those  result- 
ing from  defective  workmanship  or  mate- 
rials. Manifestly,  said  paragraph  waa 
merely  a  guaranty  on  the  part  of  the  con- 
tractor for  the  faithful  performance  of  his 
contract,  and  required  him  merely  to  make 
good  any  defects  arising  from  bad  materials 
or  the  improper  manner  in  which  the  work 
was  performed.  Such  stipulation  or  guar- 
anty  cast  no  unlawful  burden  upon  the  ad- 
jacent property  owners.  They  are  required 
to  pay  for  the  kind  of  materials  and  work- 
manship desigpnated  in  the  contract,  and  it 
is  perfectly  proper  for  the  city  to  stipulate 
that  the  contractor  shall  be  at  the  expense 
of  making  all  the  repairs  occasioned  by  the 
improper  construction  of  the  pavement, 
either  in  work  or  materials,  or  both,  so  that 
the  abutting  lotowner  shall  receive  what  he 
is  required  to  pay  for.  There  are  other  pro-^ 
visions  in  the  contract,  other  than  those 
found  in  paragraph  15,  quoted  above,  which 
relate  to  the  subject  of  repairs,  but  it  would 
be  a  strained  and  unnatural  construction  to 
hold  that  they  refer  to  what  is  termed  "ordi- 
nary repairs."  If  it  had  been  the  intention 
to  require  the  contractor  to  bear  the  expense 
of  all  the  repairs,  whether  resulting  from  use 
of  the  pavement  or  defective  materials,  or 
any  other  cause,  then  language  expressive  of 
such  purpose  doubtless  would  have  been  em- 
ployed, instead  of  the  stipulation  found  in 
said  paragraph  15.  Applying  the  usual 
rules  of  interpretation  to  the  contract,  and 
construing  all  the  provisions  together,  it  Is 
reasonably  certain  that  no  obligation  was 


nated  time.  Schenectady  v.  Union  College,  66 
Hnn,  179. 

In  tbe  above  case.  People.  Hall.  ▼.  Maher,  56 
Hnn,  81,  svjMra,  II.,  was  distinguished  upon  the 
ground  that  In  that  case  there  was  an  express 
contract  to  keep  the  pavement  In  repair  for 
seven  years. 

And  a  guaranty  In  a  paving  contract  of  the 
pavement  for  five  years,  and  an  agreement  by 
the  contractor  to  keep  the  same  In  repair  dur- 
ing the  period  of  such  guaranty,  and  at  the 
end  of  said  period  of  five  years  to  turn  it  over 
to  the  city  In  good  order  and  condition,  Is  not 
an  agreement  to  repair  which  would  charge  the 
abutting  owners  with  the  cost  of  repairs  prop- 
erly chargeable  to  the  city,  but  a  mere  guaranty 
that  the  work  shall  be  properly  done,  where  It 
appears  that  the  guaranty  Involves  no  extra 
charge  against  the  abutting  property  otbcrwiso 
than  would  be  Justly  payable  for  a  lasting  pave- 
ment, and  that  the  term  for  keeplu.;  tlie  agreed 
work  In  repair  free  of  cost  is  no  longer  than 
the  reasonable  period  such  work  should  last  If 
properly  done  at  the  outset.  Barber  Asiihait 
Paving  Co.  V.  Ullman,  137  Mo.  543. 

In  the  above  case,  Verdln  v.  St.  TjOuIs,  131 
Mo.  26,  Bupra,  II.,  was  distinguished  upon  the 
ground  that  In  that  case  the  petition  for  In- 
junction made  a  showing  which  was  considered 
to  substantially  charge  a  scheme  for  forcing  a 
bargain  on  the  contractor  for  a  cheap  rate  of 
44  L.  R.  A. 


reoalrs  as  a  condition  of  letting  a  contract  for 
reconstruction  of  a  street. 

So,  in  Brookfleld  v.  Reed,  162  Mass.  668,  an 
agreement  made  by  Individuals  with  a  town 
that  they  would  raise  a  road  and  the  abutments 
of  a  bridge  to  a  designated  height,  and  keep  and 
maintain  said  road  and  abutments  in  good  re- 
pair free  of  all  expenses  to  the  town  forever,  In 
consideration  for  which  the  town  on  Its  part 
agreed  to  build  and  forever,  maintain  a  suitable 
bridge  over  and  jpon  said  abutments,  was  up- 
held ;  but  the  question  as  to  the  effect  of  the 
agreement  to  keep  In  repair,  or  whether  It  had 
any  effect,  was  not  raised. 

It  Is  to  be  observed  that  as  between  the  cases 
in  this  subdivision  and  those  of  the  one  pre- 
ceding It  there  Is  an  apparently  Irreconcilable 
conflict  of  authority,  opposite  decisions  having 
been  made  In  different  states  upon  contracts  al- 
most. If  not  exactly,  alike,  and  In  cases  Involv- 
ing nearly,  If  not  quite,  the  same  state  of  facts. 
But  a  close  study  of  the  cases  leads  to  the  con- 
clusion that  one  uniform  principle  has  been  ap- 
plied In  all  cases,  and  the  diversity  has  arisen 
from  the  application  of  the  principle  to  the 
facts  of  the  different  cases,  the  rule  being  that 
where  the  contract  amounts  to  no  more  than  an 
agreement  to  make  the  work  what  It  ought  to 
have  been  If  properly  done  in  the  first  Instance, 
it  Is  a  mere  guaranty  of  the  quality  of  the  work, 
ana  Is  not  unauthorized,  but  anything  In  excess 
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imposed  upon  Murphy  to  make  what  is  de- 
nominated ^'ordinary  repairs."  As  suggest- 
ed by  counsel  for  the  city,  by  paragraph  15 
he  ffuaranteed  the  work  for  a  specified  pe- 
riod, and  was  to  bear  the  whole  expense  of 
replacing  defective  work  and  material  dur- 
ing the  time;  and  the  references  elsewhere 
in  the  contract  on  the  subject  of  repairs 
should  be  read  in  the  light  of  said  guaranty, 
since  they  are  intended  to  secure  the  enforce- 
ment of  the  stipulation  against  defective 
workmanship  and  materials.  The  conclu- 
sion is  irresistible  that  the  contract  does  not 
contemplate  the  making  of  ordinary  repairs 
such  as  the  act  incorporating  metropolitan 
cities  relieves  the  abutting  lotowner  from 
making.  Upon  this  branch  of  the  case  coun- 
sel for  plaintiffs  and  appellants  have  cited, 
to  support  their  position  that  the  contract 
we  are  considering  is  void,  the  decisions  in 
People,  Hall,  v.  Maker,  66  Hun,  81 ;  Brown 
V.  Jenics,  98  Cal.  10,  and  Verdin  v.  8t,  Louis 
(Mo.)  27  S.  W.  447.  An  examination  of 
those  cases  will  disclose  that  each  was  based 
upon  a  provision  in  the  contract  materially 
different  from  those  in  tiie  one  we  have  been 
considering,  in  that  in  those  cases  the  stipu- 
lation relating  to  repairs  was  independent  in 
character,  covering  usual  repairs,  and  not 
intended  merely  as  a  guaranty  of  the  faith- 
ful execution  of  the  paving  contract  by  the 
contractor.  The  proposition  that  the  con- 
tract with  Murphy  is  not  rendered  void  by 
the  provisions  therein  relating  to  repairs  is 
sustained  by  the  adjudications  elsewhere. 
In  Schenectady  v.  Union  College,  66  Hun, 
179,  the  stipulation  of  the  paving  contract 
there  under  consideration  by  the  court  was 
essentially  the  same  as  the  one  before  us, 
and  the  court,  in  the  opinion,  says:  "The 
provision  to  which  objection  was  made 
reads  as  follows:  'The  party  of  the  second 
part  hereby  covenants  and  agrees  that  it  will 
do  all  the  work  required  by  such  ordinance 


and  this  contract  in  such  good  and  substan- 
tial manner  that  no  repairs  thereto  shall  be 
required  for  the  term  of  five  years  after  its 
completion.'  If  the  contract  had  stopped 
here,  it  would  hardly  be  claimed  that  the 
contract  went  further  than  the  ordinance 
and  was  anything  more  than  a  guaran- 
tv  that  the  work  should  conform  to 
the  requirements  of  the  ordinance,  and  no 
one  would  doubt  the  power  of  the  common 
council  to  prescribe  the  quality  of  the 
work  to  be  done  by  an  ordinance;  and  yet, 
if  the  contract  had  stopped  there,  it  can 
hardly  be  doubted  that  the  contractor  would 
be  liable  to  the  city  to  keep  and  make  good 
to  the  city  the  conditions  of  the  warranty 
that  no  repairs  thereto  shall  be  required  in 
five  years  after  its  completion.  The  cove- 
nant, therefore,  to  keep  in  repair  for  five 
years  is  not  an  independent  obligation,  but 
only  a  guaranty  of  uie  (malit^r  of  the  work 
contracted  to  be  done.  In  this  respect  we 
think  it  essentially  different  from  uie  con- 
tract under  consideration  in  People,  Hall,  v. 
Maker,  56  Hun,  81,  and  that  this  case  does 
not  come  under  the  condemnation  of  that  de- 
cision." The  precise  question  was  passed 
upon  by  the  supreme  court  of  New  Jersey  in 
an  able  opinion  rendered  in  State,  Wilson, 
▼.  Trenton,  60  N.  J.  L.  394.  The  court  ob- 
served: "The  first  ground  upon  which  it  is 
urged  that  this  contract  should  be  declared 
invalid  is  that,  by  its  terms,  Montgomery  is 
made  to  guarantee  the  endurance  of  the 
pavement  for  a  period  not  less  than  five 
years  from  the  date  of  its  completion  and  ac- 
ceptance b^  the  city,  and  to  maintain  the 
pavement  m  good  condition  at  the  finished 
grade  of  the  street  at  his  own  cost  and  ex- 
pense during  said  period,  and  that,  upon  his 
failure  to  do  so,  the  city  is  authorized  to 
make  such  repairs  as  may  become  necessary, 
and  deduct  the  cost  thereof  from  such 
moneys  as  it  may  have  in  hand  belonging  to 


of  this  would  be  a  contract  for  repairs  which 
would  be  nnauthorlzed  If  the  duty  to  repair 
rested  upon  the  municipality  at  large. 

IV.  Single  agreements  for  construction  and  re- 
pair. 

The  action  of  a  city  Id  letting  a  contract  for 
the  reconstruction  of  a  street  and  for  Its  main- 
tenance together  Is  unlawful  where  the  cost 
of  construction  Is  to  be  assessed  against  the 
property  owners,  while  the  cost  of  maintenance 
Is  to  be  paid  by  the  city,  as  In  such  case  the 
lettlngs  must  necessarily  be  separate  and  upon 
different  estimates.  Yerdln  v.  St.  Louis,  131 
Mo.  26. 

And  such  a  contract  Is  Invalid  as  to  the 
part  with  reference  to  the  maintenance,  where 
It  falls  to  specify  the  material  to  be  used  in  such 
repairs  and  Include  an  estimate  of  the  cost  of 
such  maintenance,  under  a  charter  provision  re- 
quiring such  specification  and  estimate  in  an 
ordinance  for  a  public  work.     Fbid. 

And  the  fact  that  a  contractor  Is  required  by 
his  contract  for  the  construction  of  a  pavement 
to  give  bond  for  Its  maintenance  for  a  period  of 
years  does  not  legalize  a  contract  for  both  the 
construction  and  maintenance,  as  the  construc- 
tion of  a  street  and  |ts  maintenance  after  con- 
struction are  entirely  different  matters,  having 
no  Immediate  or  necessary  connection  with  each 
other,  fbid, 
44  L.  R.  A. 


But  letting  a  contract  for  paving  a  street 
and  one  for  maintaining  It  under  one  bid  under 
a  charter  provision  making  property  adjacent 
to  a  street  chargeable  with  the  cost  of  the  con- 
structed pavement,  and  providing  that  the  costs 
of  repairs  are  payable  out  of  the  general  revenue 
of  the  city.  Is  not  subject  to  the  objection  that 
It  gives  the  contractor  and  the  city  the  oppor- 
tunity by  collusion  to  Impose  upon  the  property 
a  part  of  the  cost  of  maintenance  In  the  ab- 
sence of  evidence  tending  to  prove  that  the  con- 
tract price  for  reconstruction  was  not  fair  and 
reasonable,  where  provision  was  made  for  sepa- 
rating the  cost  of  construction  and  the  cost 
of  maintenance,  and  separate  bids  or  estimates 
were  required  for  each.  Seaboard  Nat.  Bank  v. 
Woesten  (Mo.)  48  S.  W.  9.^9. 

In  the  above  case,  the  Verdin  Case.  131  Mo. 
26.  supra,  was  distinguished  In  the  fact  that 
the  evidence  shows  that  the  word  "mainte- 
nance" as  used  In  the  ordinance  and  contract 
has  not  the  same  application  as  the  word  "re- 
pairs" used  In  the  charter,  the  obligation  to 
maintain  as  required  by  the  ordinance  being  Im- 
posed as  a  mere  guaranty  of  the  perfection  of 
the  work  when  completed,  and  the  duty  to  pre- 
serve from  decay  and  ordinary  use,  and  that 
the  work  of  repairs  required  by  the  charter  to 
be  let  to  the  lowest  bidder  is  a  restoration  of  a 
street  already  defective  from  use  and  decay. 
And  It  was  also  distinguished  upon  the  ground 
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the  contractor.  This  provision  of  the  con- 
tract, it  is  claimed,  imposes  upon  the  abut- 
ting owners,  who  are  liable  to  assessment  for 
the  cost  of  this  work  in  proportion  to  the 
benefit  received  by  them  therefrom,  not  only 
the  burden  of  paying  for  the  improvement, 
but  also  the  cost  of  keeping  it  in  repair  for 
a  period  of  five  years  after  its  completion. 
If  this  be  the  effect  of  the  provision,  it  is 
•clearly  illegal,  for,  by  the  87  th  section  of  the 
<2harter  of  the  city  of  Trenton,  'after  any 
Btreet  shall  have  once  been  paved,  then  the 
city  shall  take  charge  of  and  keep  the  same 
in  repair  at  the  general  expense.'  Pamph. 
Laws  1874,  p.  376.  We  are  referred  to  the 
following  cases,  whicii  it  is  said  support  the 
prosecutors'  contention:  People,  Hall,  ▼. 
Maher,  56  Hun,  81 ;  Verdin  v.  8t,  Louie,  131 
Mo.  26;  Brown  v.  Jenke,  98  Cal.  10;  Ewcel- 
sior  Paving  Oo.  v.  Leach  (Cal.)  34  Pac.  116; 
Fehler  v.  QosneU,  99  Ky.  380;  Boyd  v.  Mil- 
toaukee,  92  Wis.  456.  The  theory  upon 
which  these  cases  are  decided  is  that  when 
by  the  terms  of  the  contract  the  contractor 
18  required,  not  only  to  lay  the  pavement,  but 
also  to  maintain  and  keep  it  in  repair  for  a 
certain  period  after  its  completion,  the  abut- 
ting owners  are  necessarily  required  to  pay 
a  higher  price  by  reason  of  the  provision  to 
maintain  and  keep  in  repair,  and  that  a  con- 
tract which  throws  upon  abutting  owners 
anything  more  than  the  burden  of  having 
the  pavement  well  constructed  in  the  outset 
is  invalid,  so  far  as  they  are  concerned.  The 
contract  in  each  of  the  cases  referred  to  dif- 
fered, however,  in  an  important  particular 
from  that  now  before  us.  In  those  cases  the 
provision  for  maintaining  or  repairing  was 
treated  as  an  independent  one,  while  in  the 
one  under  consideration  it  is  merely  an  ap- 
pendant to  the  guaranty  of  the  durability 
of  the  pavement.  What  the  contract,  in  ef- 
fect, says,  is  this :  The  contractor  guarantees 
to  put  down  a  pavement  which  shall  remain 
in  good  condition  for  at  least  five  years.    If 


it  gets  out  of  order  during  that  period,  the 
contractor  must  restore  it  at  his  own  ex- 
pense; and,  if  he  fails  to  do  so,  the  city  may 
make  the  repairs,  and  retain  the  cost  thereof 
out  of  the  contract  price.  It  does  not  re- 
quire him  to  make  all  the  repairs  which  shall 
become  necessary  during  the  period  named, 
but  only  those  which  arise  from  lack  of  dur- 
ability of  the  pavement.  Certainly,  it  can- 
not, with  reason,  be  contended  that  a  pro- 
vision in  the  contract  requiring  the  contract- 
or to  guarantee  the  durability  of  his  work 
for  a  reasonable  period  imposes  upon  the  ad- 
jacent property  owners  the  burden  of  keep- 
ing the  street  in  repair.  It  is  merely  an 
added  precaution  for  insuring  good  workman- 
ship, and  the  use  of  good  material.  And  if 
the  contractor,  notwithstanding  the  guaran- 
ty, failed  to  lay  a  durable  pavement,  it  can- 
not be  doubted,  that  the  city  would  have  a 
right  to  recover  from  him,  in  a  suit  for 
breach  of  his  guaranty,  the  cost  of  restoring 
the  same  to  a  good  condition.  It  seems  to 
me  that  the  provision  in  the  contract  relat- 
ing to  the  maintenance  of  the  pavement  is  a 
mere  method  of  enforcing  the  guaranty  of 
the  contractor  by  a  speedier  and  less  expen- 
sive method  than  by  suit,  and  that  it  does 
not  have  the  effect  of  imposing  upon  abut- 
ting owners  any  burden  other  than  that  of 
having  the  pavement  well  constructed  at  the 
outset.  In  the  case  of  Schenectady  v.  Union 
College,  66  Hun,  179,  a  similar  view  was 
taken  by  the  supreme  court  of  New  York  to 
that  here  expressed  in  construing  a  contract 
like  that  now  before  us;  and,  although  the 
judgment  in  that  case  was  afterwards  re- 
versed by  the  court  of  appeals  (144  N.  Y. 
241,  26  L.  R.  A.  614,  it  was  on  another 
ground  altogether,  nothing  being  said  by  the 
appellate  tribunal  which  casts  doubt  upon 
the  correctness  of  the  construction  put  by 
the  lower  court  on  the  contract  in  <hat 
case." 
It  is  also  insisted  that  the  pavement  in 


that  It  does  not  appear  from  the  evidence  in 
this  case  that  the  bid  for  construction  was 
higher  on  account  of  the  maximum  bid  fixed  by 
the  board  for  maintenance  than  It  would  have 
been  for  perfect  work  without  the  guaranty. 

y.  Beparahle  agreements. 

A  provision  In  an  ordinance  for  the  Improve- 
ment of  a  street  requiring  the  contractor  to 
give  bond  to  perform  the  work  In  accordance 
with  the  agreement,  and  keep  It  In  good  repair 
for  five  years.  If  regarded  as  objectionable,  will 
not  Invalidate  the  ordinance  where  It  Is  com- 
plete in  Itself  and  detachable  from  the  objection- 
able provision.  Cole  v.  People,  Bamewolt,  161 
HI.  16. 

And  where  an  agreement  In  a  paving  contract 
to  keep  the  street  In  repair  for  a  designated 
anmber  of  years  Is  not  so  Interwoven  with  other 
provisions  as  to  be  Inseparable  and  vitiate  the 
whole,  the  contractor  may  recover  except  to  the 
extent  that  the  assessment  Is  Increased  on  ac- 
count of  the  provision  for  repairs;  and  he  will 
recover  for  the  whole  amount  claimed  where 
there  is  nothing  to  show  that  there  has  been 
an  increase.  Gosnell  v.  Louisville,  14  Ky.  L. 
Bep.  719. 

And  where  an  ordinance  and  contract  are 
made  for  the  paving  of  a  street,  providing  that 
the  contractor  shall  keep  the  street  In  repair 
44  L.  R.  A. 


for  five  years  after  Its  completion  at  the  expense 
of  the  lotowners,  Judgment  against  them  for  the 
actual  cost  of  the  construction,  omitting  the 
cost  of  repairs,  may  be  rendered  In  an  action 
by  the  contractors  against  them  to  recover  on 
such  contract,  under  Ky.  Stat.  |  2834,  providing 
that  no  error  In  the  proceedings  of  the  general 
council  shall  exempt  from  payment  after  the 
work  has  been  required,  either  by  ordinance  or 
contract,  but  the  general  council  or  the  court 
in  which  the  suit  Is  pending  may  make  all 
corrections,  rules,  and  orders  to  do  Justice  to  all 
parties,  and  make  the  necessary  corrections  In 
apportionment  warrants.  Louisville  v.  Clark, 
20  Ky.  L.  Rep.  1265. 

Such  a  provision  In  such  a  contract,  which 
Is  not  so  Interwoven  with  the  contract  as  to 
be  Inseparable,  will  not  Invalidate  the  whole  un- 
der that  statute.  The  contractor  Is  still  en- 
titled to  recover  except  to  the  extent  that  as- 
sessments therefor  have  been  Increased  on  ac- 
count of  the  provision  for  repairs,  and  where 
there  Is  nothing  to  show  that  there  has  been 
an  Increase  on  that  account  a  full  recovery  may 
be  had.     Fehler  v.  Gosnell,  99  Ky.  380. 

But  where  a  contract  Is  made  for  the  re- 
construction of  a  street  and  Its  subsequent  main- 
tenance for  a  period  of  years,  and  the  two 
charges  for  reconstruction  and  maintenance  are 
so  blended  by  the  scheme  of  taxation  adopted 
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question  was  so  worthless  that  it  would  be 
a  fraud  upon  the  property  owners  to  compel 
them  to  pay  the  assessment.  The  eyidence 
adduced  on  the  trial  on  this  issue,  as  well  as 
to  establish  collusion  between  the  contractor 
and  the  city  authorities  in  the  matter  of  the 
construction  and  approval  of  the  work,  is 
conflicting  and  irreconcilable.  Suffice  it  to 
say  that  the  lower  court  specially  found 
that  the  material  was  furnished  and  used  in 
the  construction  of  the  improvement  in  ques- 
tion in  substantial  conformity  with  the 
terms  of  the  contract;  bhat  the  repavement, 
after  it  had  been  finished,  was  accepted  by 
the  city  engineer,  the  board  of  public  works, 
and  the  city  authorities;  that  in  doing  so 
they  acted  in  the  utmost  good  faith,  without 
either  fraud  or  collusion ;  and  the  bill  of  ex- 
ceptions contains  ample  proof  to  repel  all  in- 
ference of  fraud,  and  to  establish  that  the 
pavement  was  constructed  in  conformity 
with  the  terms  of  the  contract.  In  declin- 
ing to  disturb  a  finding  of  fact  made  upon 
conflicting  testimony,  we  merely  observe  a 


well-aettled  rule,  which  has  been  frequently- 
applied. 

The  final  argument  presented  is  that  the* 
work  done  by  Murphy  iinder  the  contract 
was  not  a  repavement  of  Leavenworth  street 
but  was  merely  a  repair  of  an  existing  pave- 
ment, and,  therefore,  the  city  was  liable  there> 
for,  and  it  possessed  no  authority  to  impose 
a  special  assessment  against  the  real  estate 
of  plaintiffs  to  pay  the  same.  This  conten- 
tion is  grounded  upon  the  single  fact  that  the 
concrete  foundation  of  the  former  cedar- 
block  pavement  was  utilized  in  making  the 
improvement  in  controversy.  The  entire 
wearing  surface  of  wood  of  the  old  pave- 
ment was  removed,  and  replaced  with  vitri- 
fied brick,  and  the  mere  using  of  the  old  base 
of  concrete  did  not  constitute  the  work  an 
"ordinary  repair,"  within  the  meaning  and 
contemplation  of  the  st&tute. 

The  assessment  assailed  was  made  for  the 
repavement  of  the  street,  and,  the  invalidity 
thereof  not  having  been  shown,  the  decree  i» 
accordingly  affirmed. 
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STATE  of  New  Jersey,  ex  rel.    Samuel  K. 
WILSON,  Plff.  in  Err., 

V. 

InhabiUnts  of  TRENTON  et  aL 

\««....*.i^.  •(•••••••■^ 

*1.  It  ts  not  nnlavrfal  for  manlctp»l 
aatborltles,  contractlnar  for  paylnsr  a 
street,  to  embody  in  the  same  contract  pro- 
visions binding  the  contractor  to  guarantee 
the  durability  of  the  pavement  for  five  years, 
and  to  repave  at  a  stated  price  all  openings 
made  in  the  street  during  the  same  time. 

*Headnote8  by  DixoN,  J. 


2.  "Wben  a  npeclal  assessnAeat  Is  levleA 
for  the  pavement  laid  under  such  a  con- 
tract, property  owners  may  show  that  the 
price  nominally  charged  for  paving  was  really 
charged  In  part  for  the  guaranty  and  the  re- 
paying, and  thus  may  keep  the  assessment 
within  the  fair  value  of  the  paving  itself,  be> 
yoDd  which  they  are  not  chargeable. 

3.  The  decision  of  mnnldpal  anthorl- 
ties,  as  to  who,  among  several  bidders,  is  the* 
lowest,  canuot,  If  resting  on  legal  evidence, 
be  reviewed  In  this  court. 

(May  16.  1808.) 

ERROR  to  the  Supreme  Cooirt  to  review^ 
a  judgment  in  favor  of  defendant  in  ai> 


that  the  valid  charge  for  reconstruction  cannot 
be  definitely  ascertained  and  severed  from  the 
invalid  charge  for  repairs,  the  assessment  for 
reconstruction  cannot  be  enforced.  Verdln  t. 
St  Louis,  131  Mo.  26. 

VI.  Exprets  statutory  authoritv. 

An  ordinance  and  contract  in  pursuance 
thereof  for  the  paving  of  a  street  are  not  in- 
valid because  they  require  that  the  work  shall 
be  executed  with  a  guaranty  to  keep  and  main- 
tain it  in  a  state  of  perfect  repair  for  a  period 
of  live  years  from  and  after  the  completion  and 
acceptance  of  the  same,  under  Mo.  Laws  1889, 
p.  42,  S  4902,  which  gives  express  authority 
for  levying  taxes  for  repairing  streets,  etc.,  as 
well  as  for  grading,  curbing,  and  paving.  Morse 
V.  West  Port,  110  Mo.  502. 

In  the  above  case  People,  Hall,  v.  Maher,  66 
Hun,  81,  ififrat  II.,  was  distinguished  upon  the 
ground  that  in  that  case  the  charter  distinct- 
ly provided  that  the  repairing  should  be  charged 
against  the  city. 

So,  a  contract  for  the  construction  of  a  street, 
containing  a  provision  that  the  contractor 
should  keep  the  curbing  and  guttering  in  good 
repair  and  In  proper  position  for  six  months 
after  the  acceptance  of  the  work,  is  not  rendered 
Invalid  by  such  provision  where  the  cost  was  a 
charge  upon  the  abutting  owners,  and  under  the 
laws  In  force  at  the  time  the  cost  of  ropairs  of 
curbing  and  guttering  was  chargeable  against 
44  L.  K.  A. 


abutting  property.     Gibson  t.  Owens,  115  Mo. 
258. 

And  requiring  a  guaranty  from  a  contractor 
in  a  contract  to  pave  a  street,  for  the  mainte- 
nance of  the  pavement  constructed  by  him  for 
a  reasonable  number  of  years,  rests  within  the 
discretion  of  the  mayor  and  assembly  of  the  city 
in  the  exercise  of  sound  business  sagacity,  un- 
der a  charter  conferring  power  upon  them  gen- 
eral Iv  to  pave  or  otherwise  improve  streets  anif 
provide  for  the  payment  of  the  cost  thereof, 
and  also  to  provide  for  cleaning  and  repairing 
the  same.  Barber-Asphalt  Paving  Co.  ▼.  Hesel, 
76  Mo.  App.  135. 

In  the  above  case,  the  Verdln  Case,  131  Mo. 
26,  suprUy  II.,  was  distinguished  on  the  ground 
that  it  does  not  appear  from  the  evidence  that 
the  bid  for  reconstruction  was  higher  on  ac- 
count of  a  maximum  bid  fixed  by  the  board  of 
public  improvements  for  maintenance  than  It 
would  have  been  for  perfect  work  without  the 
bid  for  maintenance. 

So,  an  assessment  for  a  street  Improvement  Is 
not  void  because  the  contract  under  which  the 
work  to  be  paid  for  was  done  contained  a  pro- 
vision  requiring  the  contractor  to  keep  thepave> 
ment  and  foundations  In  perfect  repair  for  five- 
yeara  from  the  time  of  Its  completion,  and  pro- 
viding that  tlie  compensation  for  such  keeping 
In  repair  should  be  Included  In  the  contract 
price  on  the  ground  that  it  Imposes  on  abutting 
property  expenses  for  the  repair  of  streets 
which  should  be  payable  out  of  t^)e  funds  of  tlir 
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action  brought  to  set  aside  a  contract  for  the 
paying  of  Hamilton  Avenue,  in  defendant 
"City.    Affimied. 

The  facts  are  stated  in  the  opinion. 

Mr,  John  H.  Baokea,  for  plaintiff  in 
«rror: 

The  contract  adds  an  additional  and  un- 
lawful burden  upon  the  property  owners  by 
requiring  the  contractor  to  keep  the  street  in 
repair  for  a  term  not  lees  than  five  years 
after  the  completion  of  the  contract. 

The  power  of  the  city  to  ''improve  an  own- 
er out  of  his  property"  extends  only  to  the 
•charge  for  the  costs  of  the  original  construc- 
tion. 

People,  Hall,  v.  Maker,  66  Hun,  81;  Ver- 

din  v.  8i,  Louis,  131  Mo.  26;  Broum  ▼.  Jenke, 

"98  Cal.  10;  Exceleior  Paving  Co.  v.  Leaoh 

(Cal.)    34  Pac.  116;  Fehler  v.  Oosnell,  99 

Ky.  380;  Boyd  ▼.  Miltoaukee,  92  Wis.  456. 

The  contract  was  not  awarded  to  the  low- 
est bidder. 

The  proposals  were  referred  to  the  street 
committee  of  council,  who,  without  offering 
to  receive  proof  of  the  lowest  bidder's  statu- 
tory qualifications,  and  witiiout  an  examina- 
tion into  the  facts,  and  without  a  semi-judi- 
•cial  consideration,  recommended  to  council, 
without  assigning  a  reason  therefor,  to 
award  the  contract  to  one  not  the  lowest  bid- 
der. 

This  action  was  unreasonable,  arbitrary, 
and  in  violation  of  the  charter. 

State,  Shaw,  v.  Trenton,  49  N.  J.  L.  339. 

The  specifications  are  uncertain  in  that 
thev  do  not  state  definitely  ^e  kind  of 
aaphaltum  required. 

State,  Van  Reipen,  v.  Jersey  City,  68  N. 
J.  L.  262. 

The  specifications  are  uncertain  in  that 
they  do  not  definitely  state  the  period  dur- 
ing which  the  work  was  to  be  guaranteed. 

State,  Shaw,  v.  Trenton,  49  N.  J.  L.  339. 

Messrs,  John  Bellstab  and  Oeorse  W. 
lerson  for  defendants  in  error. 


IMzon,  J.,  delivered   the  opinion   of  the 
oourt: 

The  plaintiff   in  error,   owning   land    on 


city  at  large,  where  under  the  charter  the  city 
coancU  was  aothorlsed  to  raise  a  sam  by  taxa- 
tion to  repair  city  streets,  one  half  of  which 
was  to  be  expended  on  paying  streets,  and  It 
•does  not  appear  that  the  common  council  would 
not  have  the  right  to  provide  that  for  making 
all  other  and  necessary  repairs  to  pave  streets 
requiring  more  than  such  one  half,  the  expense 
should  be  assessed  upon  the  property  benefited. 
<}llmore  v.  Utica.  131  N.  Y.  27. 

In  the  above  case.  People.  Hail.  v.  Maher,  56 
Hon.  81.  supra,  II..  was  distinguished  upon  the 
;avand  that  In  that  case  the  law  provided  that 
the  city  should  make  all  repairs  to  pavements  In 
atreets  paved  with  a  certain  kind  of  pavement, 
and  that  the  language  was  not  the  same  nor 
fieceesarlly  of  the  same  Import. 

And  a  guaranty  In  a  paving  contract  to  main- 
tain at  grade  and  sorface  In  good  order  the 
work  of  reconstruction  for  a  period  of  nine 
years  commencing  one  year  after  the  work  of 
feeoBstructlon  Is  completed  and  accepted,  and  to 
make  all  repairs  necessary  within  that  time 
from  any  Imperfection  In  such  work  or  mate- 
rials, la  not  prohibited  by  a  charter  provision 
that  the  assembly  shall  have  no  power  directly 
44  L.  R.  A. 


Hamilton  avenue,  in  the  city  of  Trenton, 
sued  out  a  writ  of  certiorari  to  set  aside  a 
contact  which  the  city  had  made  for  paving 
that  avenue  with  Trinidad  Lake  asphaltum. 
The  supreme  court  having  adjudged  the  con- 
tract legal,  he  has  brought  the  matter  to  this 
court  by  writ  of  error. 

The  first  reason  urged  by  counsel  for  the 
plaintiff  for  holding  the  contract  unlawful 
IS  that,  besides  requiring  the  contractor  to 
l&y  &  good  pavement,  it  binds  him  to  guar- 
antee the  durability  of  the  pavement  for  five 
years,  and  during  that  period  to  maintain 
the  pavement  in  good  condition,  and  also 
binds  him  to  repave,  at  a  price  stated,  all 
openings  made  in  the  street  during  the  same 
time.  The  effect  of  these  provisions,  It  is  ar- 
gued, has  been  to  enhance  the  price  nomi- 
nally charged  for  laying  a  good  pavement, 
by  making  it  cover  the  cost  of  maintenance 
and  the  cost  of  repaving  beyond  the  stated 
price,  which  is  said  to  be  inadequate,  and 
thus  will  be  to  increase  the  assessment  to  be 
levied  upon  the  property  owners,  who  are 
legally  assessable  for  laying  the  pavement, 
but  not  for  maintaining  or  relaying  it. 
This  contention,  we  think,  ignores  the  prin- 
ciple on  which  assessments  for  municipal 
improvements  are  levied  in  this  state. 
Propertv  owners  are  not  chargeable  with  the 
price  of  such  improvements,  but  only  with 
an  equivalent  for  the  special  benefits  they 
derive  therefrom.  Such  an  equivalent  can- 
not exceed  the  reasonable  value  of  the  im- 
provement, and  hence  the  municipality  it- 
self, not  the  assessable  property  owners, 
must  bear  the  excess  of  price  beyond  fair 
cost.  If,  therefore,  the  commissioners,  who 
levy  an  assessment  for  this  improvement, 
charge  upon  the  property  owners  anything 
beyond  the  fair  cost  of  laying  a  good  pave- 
ment, their  assessment  will  to  that  extent  be 
illegal.  The  same  evidence  which  would 
now  show  that  the  nominal  price  for  paving 
includes  compensation  for  the  guaranty  and 
for  repaving  will  be  then  available  for  the 
same  purpose,  and,  if  produced,  will  result 
in  reducing  the  assessment  to  such  sum  as 
would  have  secured  a  proper  pavement  with- 

to  contract  for  any  public  work  or  improve- 
ments or  repairs  thereof  contemplated  by  such 
charter,  or  to  flz  the  price  or  rate  therefore, 
but  the  board  of  public  Improvements  shall  In 
all  cases,  except  of  necessary  repairs,  requiring 
prompt  action,  prepare  and  submit  to  the  as- 
sembly estimates  of  costs  of  any  proposed  work, 
and  under  direction  of  an  ordinance  shall  adver- 
tise for  bids  and  let  out  said  work  by  con- 
tract to  the  lowest  bidder.  Seaboard  Nat.  Bank 
V.  Woesten  (Mo.)  48  S.  W.  930. 

In  the  above  case,  it  was  said  that  the  till- 
man  Case,  137  Mo.  543,  supra.  III.,  was  distin- 
guishable from  it  In  that  the  landowner  Is  not 
chargeable  with  the  cost  of  maintenance. 

A  bond  required  of  a  contractor  for  the  pav- 
ing of  a  street,  conditioned  to  keep  the  street 
so  improved  In  thorough  repair  for  the  term  of 
Ave  years  from  the  completion  of  the  contract, 
however.  Is  unauthorized  by  Cal.  act  March  18. 
1885,  i  2,  authorizing  the  city  council  to  con- 
tract for  dlflTerent  kinds  of  street  work,  the 
work  authorized  being  such  as  is  necessary  to 
make  and  complete  a  street  or  to  repair  existing 
defects.     Brown  v.  Jenks.  98  Cal.  10. 

F.  H.  B. 
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out  the  added  stipulations.  The  plaintiff's 
complaint,  if  well  founded  in  fact,  must  be 
reserved  until  the  assessment  is  levied. 

This  point  being  thus  decided,  we  see  no 
reason  for  denying  the  power  of  the  munici- 
pal authorities  to  include  in  the  same  con- 
tract the  three  stipulations  above  mentioned. 
The  preparation  and  laying  of  asphaltumasa 
pavement  require  special  skill,  and  the  q^ual- 
ity  of  the  pavement  cannot  well  be  ascertained 
by  municipal  authorities  without  the  test  of 
time.  It  is  therefore  reasonable  that  those 
who  lay  such  pavement  should  submit  it  to 
this  test  in  order  to  insure  its  goodness.  And 
since  the  contractors  who  engage  in  this  kind 
of  work  obtain  their  crude  asphaltum  from 
different  sources,  and  subiect  it  to  various 
processes  of  preparation,  tnere  is  a  manifest 
fitness  in  providing  that  those  who  lay  the 
original  pavement  should  relay  it  whenever 
openings  are  made,  so  that  uniformity  of 
work  and  materials  may  be  secured.  It  thus 
appears  that  the  guaranty  of  durability  and 
the  stipulation  for  repaving  are  but  inci- 
dents of  the  principal  object  of  the  bargain, 
dictated  by  prudence,  and  therefore  rightly 
included  with  it  in  a  single  contract. 

Another  contention  of  the  plaintiff  is  that 
the  contract  was  not  awarded  to  the  lowest 


bidder,  as  section  107  of  the  city  charter, 
with  some  reservations,  requires.  It  ap- 
pears from  the  evidence  in  the  case  that  tlie 
contract  was  awarded  to  the  person  whoii» 
the  city  authorities,  takins  into  considera- 
tion all  the  provisions  oi  the  agreement, 
found  to  be  the  lowest  bidder.  This  deter- 
mination of  fact  the  supreme  court  did  not 
overturn,  and,  on  examining  the  testimony, 
we  cannot  say  that  it  is  without  legal  sup- 

Sort.  The  question  who  was  the  lowest  bid- 
er  was  primarily  submitted  by  the  law  to 
the  city  authorities,  and  their  decision 
must  stand  until  legally  reversed.  On  writ 
of  error  this  court  does  not  interfere  with 
lawful  conclusions  on  disputed  questions  of 
fact,  and  therefore  we  must  accept  it  as  set- 
tled that  this  contract  was  awarded  to  the 
lowest  bidder.  Hence  we  need  not  consider 
under  what  circumstances  a  contract  may  be 
given  to  one  who  is  not  the  lowest  bidder. 
With  regard  to  the  other  objection,  that 
the  specifications  on  which  bids  were  invited 
were  uncertain,  we  think  the  specifications 
are  reasonably  definite,  in  view  of  the  desira- 
bility of  competition  among  the  various 
pavements  in  use. 

The  judgment  of  the  Supreme  Court  ie  af- 
firmed. 


PENNSYLVANIA  SUPREME  COURT. 


C.  Colket  WILSON  and  Wife 
t?. 

Joseph  W.  ANDERSON  et  al,  Appts. 

(186  Pa.  531.) 

1.  A  trust  deed  prompted  by  Intemper- 
ate   and    Improvident    habits    of    the 

grantor,  creating  a  trast  to  pay  the  Income 
to  him  during  life  and  at  his  death  to 
convey  to  certain  persons,  without  reserving 
any  power  of  revocation,  makes  an  Irrevoca- 
ble trust. 

2«  An  Intent  to  revoke  a  trnst  created 
by  deed  is  not  shown  by  a  will  which  does 
not  mention  It  but  revokes  "all  other  wills,'* 
where  the  testator  has  for  years  treated  the 
deed  as  In  full  force,  and  has  other  real  and 
personal  estate  not  covered  by  the  deed  on 
which  the  will  operates. 

8.  Loose  declarations  of  a  arrantor^ 
made  twenty  years  after  the  date  of  a  deed, 
cannot  be  proved  to  Impeach  It. 

(July  21,  1808.) 

APPEAL  by  defendants  from  a  Judgment 
of  the  Court  of  Common  Aeas  for 
Montgomery  County  in  favor  of  plaintiffs 
in  an  action  brought  to  enforce  rights  under 
an  alleged  deed  of  trust.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs,  J.  Wl&lttaker  Tbompson  and 
N.  H.  Larselere,  for  appellants: 

The  deed  of  trust  of  1868  was  in  effect  a 

Note. — As  to  revocability  of  voluntary  trust, 
see  note  to  Ewlng  v.  Jones  (Ind.)   15  L.  R.  A. 
75;  Reldy  v.  Small  (Pa.)  20  L.  R.  A.  363;  and 
Veal  V.  Black  (Pa.)  84  L.  R.  A.  707. 
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will  so  far  as  the  provisions  taking  effect 
after  the  grantor's  death  were  concerned, 
and  as  such  was  duly  revoked  at  the  grants 
or's  death  by  the  will  of  1877. 

Whatever  the  form  of  the  instrument,  if 
it  vests  no  present  interest,  but  only  ap- 
points what  IS  to  be  done  after  the  death  of 
the  maker,  it  is  a  testamentary  instrument. 

Turner  v.  Scott,  51  Va.  126;  Frew  v. 
Clarke,  80  Pa.  170;  Wilson  ▼.  Van  Leer,  103 
Pa.  600;  Tozer  v.  Jackson,  164  Pa.  373; 
Frederick's  Appeal,  52  Pa.  338,  91  Am.  Dec. 
159;  Nace  v.  Boyer,  30  Pa.  99;  Rif&a  Ap- 
peal, 110  Pa.  232. 

There  is  a  distinction  between  the  doctrine 
in  Frederick's  Appeal  and  those  cases  where 
a  present  beneficial  interest  is  given  to  third 
persons,  and  it  will  be  found  that  in  no  case 
in  which  the  instrument  was  parallel  with 
that  of  the  case  in  hand,  was  it  doubted  that 
such   an  instrument  was  testamentary. 

Rick*s  Appeal,  105  Pa.  528;  Mack*s  Ap- 
peal, 68  Pa.  231;  Ritter's  Appeal,  59  Pa.  9; 
Fellows* s  Appeal,  93  Pa.  470;  Merriman  v. 
Munson,  134  Pa.  114;  Tfeal  v.  Black,  177  Pa. 
83,  34  L.  R.  A.  707 :  ReUly  v.  SmalU  154  Pa. 
505,  20  L.  R.  A.  362;  AshhursVs  Appeal,  11 
Pa.  464;  Ash*8  Appeal,  SO  Pa.  500;  Wilson 
V.  Van  Leer,  103  Pa.  (501;  Cable  v.  Ca6/c, 
146  Pa.  451 :  Tozer  v.  Jaalcson,  104  Pa.  373; 
Frexo  v.  Clarke,  80  Pa.  170;  Wolford  v.  Mor- 
genthal,  91  Pa.  30;  Rite's  Appeal,  110  Pa. 
232;  Dreishach  v.  fifcrfa.^^  120  Pa.  32,  3  L. 
R.  A.  836;  Scott  v.  Scott,  70  Pa.  244;  Jor- 
dan V.  McClure,  85  Pa.  495;  Meck's  Appeal^ 
97  Pa.  313. 

The  testator  explicitly  revoked  all  wills 
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theretofore  made  by  him,  and  if  the  convey- 
ance of  1868  was  a  will  it  would  be  included 
in  those  general  terms. 

Hancock's  Appeal,  112  Pa.  532;  Ellia'a 
Appeal,  22  W.  N.  C.  135;  Weidman's  Appeal, 
42  Phila.  Leg.  Int.  338;  Teacle'a  Estate,  153 
Pa.  219;  Price  v.  Maxwell,  28  Pa.  23;  1  Jar- 
man,  Wills,  153-333. 

Dr.  Anderson's  treatment  of  the  will 
would  have  no  bearing  whatever  on  the  in- 
tent of  the  testator. 

Mage^s  Estate,  30  W.  N.  C.  478. 

Dr.  Joseph  W.  Anderson  and  Corona  An- 
derson were  competent  witnesses. 

Kams  V.  Tanner,  66  Pa.  297;  Botcen  v. 
Goranfto,  73  Pa.  357;  Oreenawalt  v.  McEn- 
elley,  85  Pa.  352;  King  v.  Humphreys, 
138  Pa.  310;  Crothers  v.  Crothers,  149  Pa. 
201 ;  Van  Home  v.  Clark,  126  Pa.  411 ;  Frew 
V.  Clarke,  80  Pa.  170;  Brose's  Estate,  155 
Pa.  619;  Waltman  v.  Berdic,  90  Pa.  459; 
Royer  v.  Ephrata,  171  Pa.  429. 

The  declarations  of  the  settlor,  Ultimus 
Adjutor  Anderson,  as  to  the  circumstances 
under  which  he  made  the  deed  of  trust  and 
its  purposes,  and  the  advice  under  which  he 
was  acting,  are  clearly  evidence. 

Smith  V.  Loaf  man,  145  Pa.  628;  Rice  T. 
Rice,  127  Pa.  181 ;  Chess  v.  Chess,  1  Penr. 
&  W.  32,  21  Am.  Dec.  350;  Irish  v.  Smith, 
8  Serg.  &  R.  573,  11  Am.  Dec.  648;  Wilkin- 
son ▼.  Pearson,  23  Pa.  117. 

Messrs.  Montsomery  Erajia  and  Louis 
M.  Cl&ilda  for  appellees. 

"Demiif  J.,  delivered  the  opinion  of  the 
court: 

In  1858  Dr.  Jamee  Anderson  died,  leaving 
to  survive  him  a  widow,  who  was  his  second 
wife,  and  children  bv  her  as  follows: 
Joseph  W.  Anderson,  John  F.,  A.  Jackson, 
Ultimus  Adjutor,  and  Corona  B.  By  his 
last  will  he  devised  all  his  land  in  Montgom- 
ery county,  consisting  of  about  100  acres  at 
what  is  now  Ardmore,  in  that  county,  witii 
the  personal  property  on  it,  to  his  widow, 
for  life,  and  at  her  death  to  his  two  sons, 
John  F.  and  Ultimus  Adjutor.  All  his  other 
estate,  which  was  considerable,  was  given  in 
equal  shares  to  all  his  children.  The  widow 
declined  to  take  under  the  will,  and  after 
some  litigation  a  family  settlement  was  had, 
by  which  the  Ardmore  land  passed  to  John 
F.  and  Ultimus  Adjutor,  subject  to  a  dower 
interest  of  one  thira  to  their  mother  for  life. 
Afterwards,  in  1866,  John  F.  Anderson  con- 
veyed his  interest  in  the  Ardmore  tract  to 
his  brother  Dr.  Joseph  W,  Anderson.  On 
April  8,  1868,  Ultimus  Adjutor  conveyed  his 
undivided  half  to  his  brother  in  trust  as  fol- 
lows :  ( 1 )  Joseph  to  collect  the  income,  and 
Say  it  over,  less  expenses,  to  the  grantor, 
uring  his  lifetime.  (2)  After  the  death 
of  the  grantor,  to  convey  the  land  to  his 
brothers  and  sisters  of  the  whole  blood,  or, 
if  any  were  deceased,  then  to  their  descend- 
ants, in  equal  shares,  per  stirpes'.  (3)  The 
trustee  to  convey  during  the  life  of  the 
grantor,  with  his  written  consent,  any  part 
or  the  whole  of  the  land;  the  proceeds  of 
such  sales  to  be  invested  or  held  for  the  pur- 
poses of  the  trust.  The  deed  contained  no 
power  of  revocation.    Ultimus  Adiutor  did 
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not  marry.  With  his  brother  Joseph  and 
his  sister,  Corona,  he  lived  on  the  property 
until  his  death,  December  28,  1895.  His 
brother  managed  the  property  in  the  mean- 
time, and,  so  far  as  appears,  kept  account  of, 
and  paid  over,  the  income.  Sales  were  made 
also  of  small  parts  of  the  land  in  lots  by  the 
trustee,  and  Ultimus  Adjutor  signified  his 
approval  by  formally,  in  writing,  assenting 
to  the  conveyances.  He  had  other  property, 
outside  the  land,^-of  the  value,  prooably,  of 
$5,000  to  $7,000.  At  his  death  the  land  had 
greatly  appreciated  in  value,  and  was  worth 
then  about  150,000.  About  nine  years  aft- 
er the  date  of  the  trust  deed  (in  F^ruary, 
1877),  Ultimus  Adjutor  formally  executed 
a  will,  in  which,  after  directing  payment  of 
his  debts  and  funeral  expenses,  he  devised 
and  bequeathed  all  the  rest  and  residue  of 
his  estate  to  his  brother  Joseph  W.,  his 
trustee  in  the  deed,  and  tc  his  sister,  Corona, 
and  appointed  them  his  executors;  furtiier, 
by  express  words,  revoked  all  former  wills 
by  him    theretofore    made.    The    will  was 

S roved,  and  letters  thereon  issued,  after  the 
eath  of  testator.  About  a  year  afterwards, 
on  petition  of  this  plaintiff,  Mrs.  Wilson,  a 
daughter  of  A.  J.  Anderson,  one  of  the  bene- 
ficiaries of  the  trust,  averring  the  liability 
of  Joseph  W.  to  account  as  trustee  up  until 
the  death  of  Ultimus  Adjutor,  a  citation  was 
issued  to  him  to  file  his  accounts  He  an- 
swered by  admitting  his  accountability,  but 
prayed  for  time,  and  afterwards  did  file  his 
account  as  trustee  up  until  1890.  Not  long 
after,  Mrs.  Wilson  filed  this  bill  against 
Joseph  W.,  the  trustee,  and  Corona  Ander- 
son ;  averring  the  trust  deed,  the  death  of  her 
father  and  John  F.  Anderson,  and  praying 
for  partition.  The  defendants  filed  an*  an- 
swer admitting  the  execution  of  the  trust 
deed,  but  averring  that  it  was  made  by  Ul- 
timus Adjutor  at  the  suggestion  of  A.  «J.  An- 
derson, who  had  neglected  to  advise  him  of 
the  importance  of  inserting  a  power  of  revo- 
cation, and  that  the  grantor  never  had  sur- 
rendered possession  or  power  over  the  prop- 
erty to  the  trustee,  the  latter  being  a  mere 
agent  for  his  brother ;  then  averred  that  the 
will  revoked  the  deed,  and  that  no  estate 
passed  to  plaintiff  by  reason  of  the  provi- 
sibns  of  the  latter,  but  that  the  entire  in- 
terest in  the  land  passed  by  the  will  to  de- 
fendants. This  constituted,  in  substance, 
the  issue  between  the  parties.  After  full 
hearing  and  consideration  of  all  the  evidence 
the  court  below  concluded  that  the  deed  was 
made  with  a  full  knowledge  of  its  effect,  and 
was  a  conveyance  in  the  nature  of  a  spend- 
thrift trust,  irrevocable,  and  not  a  testa- 
mentary disposition  of  the  settlor's  proper- 
ty ;  that  by  the  will  there  was  no  intention 
to  revoke  the  prior  deed,  even  if  the  latter 
was  testamentary.  Two  very  material  facts 
in  aid  of  this  construction  of  the  papers  are 
found  by  the  court;  First,  that  the  deed  was 
prompted  by  intemperate  and  improvident 
habits  of  the  grantor  at  the  date  of  it,  when 
he  was  a  young  man,  only  twenty-six  years 
of  age,  which  habits  continued  without 
reformation  until  his  death,  twenty-eight 
years  afterwards;  second,  that  at  the  dates 
of  both  deed  and  will  he  was  possessed  of 
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very  considerable  property,  both  real  and 
personal,  on  which  the  will  would  operate 
without  affectinff  the  grant  specified  m  the 
deed.  The  appellants  allege  manifest  error 
in  both  these  findings  of  fact.  But  we  think 
taking  into  view  the  other  evidence  in  the 
case,  with  the  testimony  of  Dr.  Joseph  W. 
Anderson,  one  of  the  respondents,  it  is  suffi- 
cient to  establish  both  findings.  These  be- 
ing facts,  the  only  question  remaining,  un- 
der the  assignments  of  error,  is.  Were  the 
legal  conductions  warranted?  On  the  an- 
swer to  this  interrogatory  hinges  appellants' 
case. 

The  deed  contains  no  power  of  revocation. 
By  its  terms,  the  legal  estate  at  once  vested 
in  the  trustee,  wiUi  a  power  of  alienation, 
subject  to  the  approval  of  the  settlor,  but 
no  power  to  convey  by  the  settlor  him- 
self was  reserved.  Nor,  in  case  of  convey- 
ance of  the  whole  or  any  part  of  the  land, 
were  the  proceeds  to  pass  to  the  control  of 
the  grantor.  On  the  contrary,  by  its  express 
terms  the  subject  of  the  trust  was  still  to 
remain  in  the  hands  of  the  trustee  for  invest- 
ment and  reinvestment  to  abide  the  purpose 
of  the  trust.  There  was  an  absolute  vest- 
ing of  the  eoui table  estate  in  his  brothers 
and  sister,  subject  only  to  his  life  enjoyment 
of  the  income.  This  estate  did  not  depend 
on  a  contingency, — something  which  might 
or  might  not  happen.  The  commencement 
of  the  period  of  enjovment  was  uncertain 
only  because,  while  the  fact  of  his  death 
was  certain,  the  date  of  it  was  not.  A  pres- 
ent equitable  title  vested  in  the  beneficiaries 
immeaiately,  which  in  the  future  would 
merge  with  the  legal  title,  which  latter  was 
to  be  conveyed  to  them  on  the  grantor's 
death.  Every  word  in  the  deed  is  an  apt 
one,  as  expressing  a  present  intention  to  ir- 
revocably convey  a  present  estate  to  be  en- 
joyed in  the  future.  There  is  no  ambula- 
tory quality  in  a  deed.  The  postponement 
of  enjoyment  does  not  make  the  instrument 
ambulatory,  when  such  postponement  is  in 
express  terms,  and  does  not  result  from  the 
nature  of  the  instrument.  A  will  is  ambu- 
latory, revocable,  subject  to  change,  because 
it  is  a  will,  and  takes  effect  only  at  death 
of  testator.  A  deed  takes  effect  when  de- 
livered to  the  grantee.  And  the  estate 
granted  vests  at  once  in  the  beneficiaries,  in 
the  absence  of  negative  words,  even  if  the 
period  of  enjoyment  be  postponed.  In  this 
case  the  grantor  could  have  reserved  a  power 
of  revocation,  but  he  did  not.  Consioering 
the  absence  of  this  power  in  connection  with 
the  motive  which  prompted  the  execution  of 
the  deed,  and  the  language  of  it,  we  think 
the  court  was  clearly  right  in  ite  conclusion 
that  the  instrument  was  an  irrevocable  deed, 
and  intended  to  be  such  by  the  grantor.  The 
ease  relied  on  by  the  appellant  as  determin- 
ing that  this  deed  should  be  construed  a  will 
(Frederick's  Appeal,  62  Pa.  338,  91  Am. 
Dec.  159)  does  not  by  any  means  hold  that 
a  deed  of  trust,  reserving  to  the  grantor  the 
income  of  the  trust  estate  for  life,  and  post- 
poning until  his  death  the  enjoyment  by  the 
beneficiaries  of  the  principal,  is  necessarily 
testamentery,  without  regard  to  the  mani- 
fest intent  of  the  grantor.  The  decision  In 
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that  case  proceeds  wholly  upon  an  ascertain- 
ment of  tne  intention  of  the  testator  from 
the  instrument  iteelf.  After  a  careful  an- 
alysis of  the  expressed  purpose,  in  view  of 
the  surroundings,  and  the  fact  that  during 
his  lifetime  the  grantor  had,  by  a  second 
formal  deed,  revoked  the  first»  a  subsequent 
testamentary  dispoeition  was  suatainea. 
The  deed  was  not  made  to  preserve  the  es- 
tate of  the  grantor  from  depletion  by  vicious 
habite.  From  his  express  language,  it  was 
made  for  his  own  convenience  merely.  He 
was  old  and  feeble,  and,  in  the  preamble  to 
the  deed,  .declares  that  it  is  made  to  exempt 
him  from  the  vexation  of  management  and 
sales  of  his  property  to  pay  debts.  There- 
fore he  appoints  three  trustees,  who  are  to 
make  sales  of  his  land,  apply  the  money  re- 
ceived to  his  debts,  account  to  him  annuallv. 
and  any  balance  remaining  in  their  hands 
is  to  be  securely  invested;  the  gprantor  to  be 
mainteined  therefrom  during  his  life,  and 
any  balance  remaining  at  his  death  to  be  di- 
vided equally  among  bis  children.  The 
deed  was  not  intends  by  the  grantor  to  be 
irrevocable.  That  there  woula  be  any  es- 
tete  for  the  children  at  the  grantor's  death 
was  altogether  uncertein ;  for  that  depended 
on  the  value  of  the  estete,  amount  of  hi» 
debte,  the  expenses  of  administration,  and 
the  cost  of  his  support  during  the  remainder 
of  his  life.  Chief  Justice  woodward,  who 
rendered  the  opinion,  expressly  says  he  de- 
clines to  consider  the  authorities  bearing 
on  the  subject  of  voluntary  truste,  because 
the  deed  was  made  for  the  grantor's  personal 
conve*iience  merely,  and  therefore  revocable. 
He  follows  this  with  a  remark  that  "a  dis- 
position of  property,  to  take  effect  after  the 
grantor's  death,  is  testamentary,  and  there- 
fore revocable."  But  this  was  unnecessary 
in  the  disposition  of  the  case,  for  it  was  the 
very  subject  (that  is,  whether  it  was  a  tes- 
tamentery disposition  of  the  property,  or  an 
irrevocable  trust  deed)  which  he  had  de- 
clined to  discuss  or  consider  in  the  former 
part  of  his  opinion.  A  careful  reading  of 
the  opinion  will  show  that  the  judgment  vras 
based  on  the  fact  that  the  deied  was  made 
wholly  for  the  convenience  of  the  grantor,  in 
that  it  relieved  him  from  the  mana^ment  of 
his  estate.  Besides,  there  was  nothing  in  the 
deed  itself,  or  in  the  circumstances  attend- 
ing its  execution,  manifesting  an  intention 
that  it  should  be  irrevocable.  On  ite  pecu- 
liar facto,  that  case  stends  by  itself.  It  Is 
not  authority,  as  argued  by  appellante,  for 
the  sweeping  proposition  that  eyery  yolun- 
tery  trust  conveyance  of  property,  which  re- 
serves to  the  grantor  a  life  interest,  with  a 
direction  to  convey  to  others  the  principal  of 
the  estete  at  his  death,  is  a  testementery  in- 
strument, and  therefore  revocable  by  a  sub- 
sequent will.  In  Rick'n  Appeal,  105  Pa. 
528,  also  cited  by  appellante,  the  decision  is 
rested  on  the  ground  that  the  deed  was  ob- 
tained by  undue  solicitetion  from  an  ag^ 
woman  on  the  part  of  the  beneficiary,  and 
was  actually  improvident.  In  Rife's  Appeal^ 
110  Pa.  232,  also  cited  by  appellante,  the  in- 
tent of  the  testetor  that  the  instrument,  in 
form  a  deed,  should  constitute  his  will,  in 
case  he  made  none  other,  is  manifested  by 
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hiB  langumge  in  the  deed.  The  decision  in 
<Jkestnui  Street  Nat,  Bank  v.  Fidelity  Ins,, 
Trust  d  8.  D,  Co.  186  Pa.  333,  is  out  upon 
.the  ground  that  testatrix  intendea  the  in- 
strument to  be  revocable,  and,  if  she  had  been 
advised  of  its  importance,  would  have  in- 
serted a  power  of  revocation. 

We  do  not  favor  an  extension  of  the  doc- 
trine of  Frederick's  Appeal,  52  Pa.  338,  91 
Am.  Dec.  160, — an  exceptional  case, — to 
•cases  not  clearly  within  it  on  their  facts. 
The  general  rule,  commencing  with  Reeae  v. 
Buth,  13  Serff.  ft  R.  435,  and  adhered  to 
throuffh  all  the  subsequent  cases,  of  volun- 
tary deeds  of  trust  intended  to  be  irrevoca- 
ble by  the  grantor,  is  the  one  within  which 
falls  this  case.  In  the  case  last  cited,  the 
pantor,  because  of  intemperate  habits,  con- 
veyed all  her  property  to  trustees,  reserv- 
ing to  herself  such  comfortable  support  there- 
from during  life  as  the  trustees  should 
judge  proper;  to  be  transferred  after  her  de- 
4!8ase  to  such  parties  as  she  mi^ht  by  will 
Appoint,  and,  in  default  of  appointment,  to 
«uch  persons  as  by  law  were  entitled  there- 
to. Alleging  failure  on  part  of  trustees  to 
support  her,  she  sought  to  annul  the  deed. 
This  court  held  she  could  not  avoid  the  deed, 
unless  fraudulently  procured;  nevertheless 
liolding  that  she  could  recover  for  her  sup- 
port. This  was  followed  by  Oreenfield'a  Es- 
tate, 14  Pa.  489.  There  an  absolute  deed 
was  accompanied  by  a  declaration  of  trust  on 
part  of  the  grantees,  that  they  held  the  same 
to  apply  the  income  as  directed  by  the  grant- 
or during  her  life,  and  at  her  death  to  apply 
proceeds  of  the  trust  property  to  payment 
of  certain  legacies  and  annuities.  The  trus- 
tees took  charge  of  the  estate  under  the 
trust,  and  managed  it  from  the  date  of  the 
<deed  (December  16,  1834)  until  her  death, 
on  July  9,  1846.  About  two  years  before 
her  death,  she  executed  a  will  making  a 
different  disposition  of  her  property  than 
provided  in  the  trust,  of  whicn  will  she  ap- 
pointed an  executor,  who  filed  bill  against 
the  trustees  to  have  the  trust  declared  void, 
— among  other  complaints,  alleging  the  deed 
and  declaration  of  trust  constituted  a  tes- 
tamentary disposition  of  her  estate,  which 
was  revoked  by  the  subsequent  formal  will. 
The  ease  was  heard  by  Gibson,  Ch.  J.,  at 
nisi  prius,  who  as  to  this  averment,  speaks 
thus:  '*Am  to  its  being  in  fact  a  testament- 
ary act,  and  therefore  revocable,  the  argu- 
ment is  scarce  worth  an  answer.  Tis  true 
«  deed  containing  a  posthumous  disposition 
has  been  proved  as  a  will ;  but  here  the  trust 
was  not  entirely  posthumous,  for  the  legal 
title  was  vested  in  the  trustees,  in  order  to 
let  them  manage,  the  property  in  her  life- 
time, and  to  pay  as  much  of  the  produce  as 
she  should  desire  into  her  hands.  There 
was  nothing  testamentary  in  that.  But,  ac- 
cording to  all  the  proofs,  the  very  object  of 
resortuig  to  a  trust  deed  was  to  make  dis- 
position unalterable.  And,  if  the  owner  of 
property  cannot  tie  up  his  hands  in  resard 
to  it  1^  such  an  instrument,  he  cannot  do  it 
«t  all.''  On  appeal  to  this  court,  these  re- 
marks were  approved,  and  it  was  said  there 
was  not  "the  slightest  pretense  for  saying 
the  setUement  must  be  accepted  as  a  testa- 
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mentary  disposition."  This  case  has  been 
followed  in  a  large  number  of  cases  since, 
down  to  Knowlson  v.  Fleming,  165  Pa.  10. 
The  general  rule  is  that,  if  the  intention  of 
the  grantor  at  the  time  he  delivered  the  deed 
was  to  part  with  the  legal  title,  the  trust 
will  be  enforced  in  favor  of  the  beneficiaries, 
even  though  their  enjoyment  of  the  estate 
is  postponed  until  the  death  of  their  bene- 
factor. Equitv,  because  of  exceptional  facts, 
in  rare  cases,  has  revoked  the  trust,  or  held 
it  revocable  by  the  grantor,  because  plainly 
a  testamentary  instrument ;  but  the  general 
rule  has  remained  without  change.  Sut  not 
only  is  this  instrument,  by  its  terms  and 
purpose,  not  revocable  by  a  subsequent  will, 
but  it  is  manifest  the  grantor  never  intended 
to  revoke  it.  After  its  execution,  in  1869, 
for  a  period  of  nine  ^ears  both  grantor  and 
trustee  acted  under  it,  assuming  it  was  a 
deed.  Then,  on  7th  of  February,  1877,  the 
grantor  made  a  will,  in  which  he  devises 
and  bequeathes,  after  payment  of  debts  and 
funeral  expenses,  all  the  rest  and  residue  of 
his  estate  to  these  two  defendants,  and  de- 
clares, "I  hereby  revoke  all  other  wills  at 
any  time  by  me  heretofore  made."  Plainly, 
by  his  conduct,  he  had  not  considered  the 
first  instrument  a  will,  but  a  deed;  but  he 
also  indicates,  by  the  absence  of  any  mention 
of  it,  an  absence  of  intention  to  revoke  it. 
But,  still  further,  he  and  his  trustee,  after 
this  alleged  revocation,  go  on  for  eighteen 
years,  until  the  grantor's  death,  acting  un- 
der this  revoked  deed,  and  treating  it  as  in 
full  force.  Even  after  his  death,  when  cited, 
the  trustee  files  his  account  as  if  the  trust 
continued  in  existence  up  until  the  grantor's 
death.  An  intention  not  to  revoke  could  not 
have  been  manifested  by  more  significant 
conduct.  But  as  further  indicating  that  the 
grantor  intended  the  deed  and  will  as  dis- 
tinct and  separate  instruments,  operating  on 
different  property,  the  court,  on  ample  evi- 
dence, has  found  as  a  fact  that  the  grantor 
was  possessed  of  both  real  and  personal  es- 
tate not  covered  by  the  deed  to  the  value  of 
between  $5,000  and  $7,000.  Hence,  in  view 
of  all  the  facts,  and  the  expressions  of  both 
instruments,  is  it  not  obvious  that  he  in- 
tended the  will  not  to  revoke  the  deed  which 
had  disposed  of  the  particular  land  described 
in  it,  but  to  onerate  only  on  that  property 
which  was  still  in  his  power?  We  think, 
in  any  impartial  view  of  the  testimony  and 
the  law,  the  decree  of  the  learned  judge  of 
the  court  below  was  right. 

As  to  the  assignments  of  error  covering 
the  rejection  of  testimony  of  Joseph  W.  An- 
derson and  his  sister.  Corona:  As  concernti 
that  of  Joseph,  the  objection  was  withdrawn, 
and  the  testimony  considered  by  the  court. 
The  testimony  of  Corona,  without  regard  to 
her  competency  or  incompetency  as  a  wit- 
ness, was  inadmissible,  because  it  consisted 
of  loose  declarations  of  the  grantor  made 
twenty  years  after  the  date  of  the  deed,  and 
tending  to  impeach  it.  Such  testimony  is 
inadmissible. 

All  the  assignments  of  error  are  overruled, 
and  the  decree  affirmed,  at  costs  of  appel- 
lants. 
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Susan  KEATOR  et  al. 

V. 

6CRANT0N  TRACTION  COMPANY,  Appt. 

(191  ra.  102.) 

1.  Tlie    breaklner    of    a    trolley    pole 

while  being  manipulated  In  the  usual  way  to 
xeverse  the  direction  of  the  car  Imposes  up- 
on the  carrier  the  burden  of  proving  its  lack 
of  negligence  in  an  action  by  a  passenger  in- 
jured by  the  accident. 

2.  A  -woman  wltli  a  transfer  ticket, 
approaclilnir  i^  street  car  to  get  on, 
when  she  is  struck  by  a  piece  of  the  tit)  I  ley 
pole,  which  breaks  while  the  motorman  is  try- 
ing to  change  it  to  the  other  end  of  the  car, 
is  a  passenger  to  whom  the  high  degree  of 
care  which  a  common  carrier  owes  to  pas- 
sengers is  due. 

(April  24,  1899.) 

APPEAL  by  defendant  from  a  judgment 
oi  the  Court  of  Common  Pleas  for  Lack- 
awanna County  in  favor  of  plaintiffs  in  an 
action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  causea  by 
defendant's  negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Edward  K.  Willard,  Everett 
Warren,  and  He&ry  A.  Knapp  for  ap- 
pellant. 

Mr.  S.  B.  Price,  for  appellees: 

The  appellee  was  a  p/issenger. 

Hutchinson,  Carr.  §  559,  p.  637,  §  660,  p. 
638,  2d  ed.  $  561;  Keokuk  Iforthem  Line 
Packet  Co.  v.  True,  88  111.  608;  Patterson, 
Railway  Accident  Law,  i  220,  p.  214. 

Dean,  J.,  delivered  the  opinion  of  the 
court: 

Appellant  operates  two  lines  of  electric  pas- 
senger cars  running  out  from  the  city  of 
Soranton,— one  north,  the  other  south.  The 
terminus  of  the  one  running  north  was  at  the 
corner  of  Penn  and  Lackawanna  avenues; 
of  that  running  south,  in  front  of  the  Wy- 
ominjg  House,  a  block  distant.  The  company 
provided  a  continuous  passage  on  both  linen 
by  transfer  tickets.  On  August  30,  1894, 
busan  Keator,  plaintiff,  eot  upon  a  car  of 
the  north  line  to  eo  to  Mountain  Lake,  a 
pleasure  resort  on  ute  south  line.  She  paid 
her  fare,  and,  when  the  oar  stopped  at  the 
corner  of  Penn   and    Lackawanna    avenues, 

fot  off.  Before  she  left  the  car,  the  con- 
uctor  j^ave  her  a  transfer  ticket,  which 
read :  "Good  upon  next  south-side  car  with- 
in thirty  minutes  fit>m  nine  o'clock."  She 
then  walked  to  the  starting  point  of  the 
south- side  oar,  in  front  of  the  Wyoming 
House.  While  standing  on  the  pavement, 
the  trolley  car  pulled  up,  and  stopped.  As 
it  would  proceed  to  its  destination  in  an  op- 
posite direction,  the  motorman  attempted 
to  chsinge  the  trolley  pole  to  the  other  end 
of  the  car.  In  doing  so  it  broke,  and  a 
piece  of  it  struck  Mrs.  Keator  on  the  head 


and  shoulder,  inflicting  a  severe  injury. 
When  struck,  she  had  moved  from  the  pave- 
ment to  a  point  midway  between  the  curb 
and  car.  The  distance  from  car  to  curb  was 
about  10  feet.  At  the  time,  the  seats  had 
been  reversed  in  the  car,  which  was  an  open 
one,  and  she  was  approaching  it  to  get  on. 
On  the  trial  in  the  court  below,  two  ques- 
tions arose,, — one  of  law  for  the  court,  and 
one  of  fact  for  the  jury.  On  the  undisputed 
facts,  was  plaintiff,  at  the  time  of  the  in- 
jury, in  a  legal  sense,  a  passenger  on  defend- 
ant's road?  If  so,  then  she  was  entitled  to 
recover,  for  defendant  adduced  no  evidence 
of  that  high  d^^ee  of  care  such  as  is  in- 
cumbent on  a  common  carrier  of  passengers 
when  one  has  been  injured  by  any  of  the 
machinery  or  attachments  of  the  car  or  other 
vehicle  in  which  the  passenger  is  being  trans- 
ported. If  she  was  not  a  passenger,  then 
did  the  company  exercise  that  ordinary  care 
in  manipulating  its  machinery  which  it 
owed  to  others  occupying  and  using  a  com- 
mon highway?  The  court  decided  the  first 
question  in  favor  of  plaintiff,  but,  to  save 
a  second  trial  if  such  ruling  should  be  er- 
ror, it  submitted  the  evidence  bearing  on 
the  second  question  to  the  jury,  directing 
them  to  make  a  special  finding  as  to  ^at 
branch  of  the  case.  On  this  question,  the 
juiy  answered  that  defendant  had  not  ex- 
ercised ordinary  care  in  changing  the  trol- 
ley; consequently  tiiere  was  a  finding  for 
plaintiff  on  both  grounds.  Her  damages 
were  assessed  at  $4,670.83.  Afterwards,  in 
a  very  full  opinion  filed,  the  court  overruled 
a  motion  for  a  new  trial,  and  entered  judg- 
ment on  the  verdict. 

The  case  turns  here  on  whether  the  court 
below  was  correct  in  holding,  on  the  undis- 
puted facts,  that  plaintiff,  at  the  time  she 
received  the  injury,  was  a  passenger.  We 
think  grave  injustice  might  nave  been  done 
defendant  by  the  method  of  trial,  if  its 
liability  had  depended  on  the  answer  of  the 
jury  to  the  second  question.  The  court 
pointedly  decided,  and  explicitly  announced, 
as  matter  of  law,  that  defendant  owed  to 
plaintiff,  as  a  passenger,  extraordinary  care, 
and  then  submitted  to  them  the  evidence,  to 
determine  whether  it  had  exercised  towards 
her,  as  a  traveler  on  the  highway,  ordinary 
care.  A  jury  of  lawyers  would  doubtless 
have  clearly  perceived  the  distinction  so 
perspicuously  pointed  out  by  the  court;  but, 
with  the  large  majority  of  laymen,  it  would 
not  be  comprehended,  and,  if  comprehended, 
would  in  many  cases  not  be  heeded.  In  con- 
sidering the  second  question,  the  jury  would 
start  with  the  conviction  that  defendant 
had  violated  its  lawful  duty  to  its  own  pas- 
i»enger,  and  prob^bly,  therefore,  had  neglect- 
ed a  less  ri^rous  one  to  the  general  public. 
In  the  face  of  the  law,  as  declared  by  the 
court  on  the  first  question,  a  corporation's 
chance  for  a  favorable  verdict  on  the  second 
was  a  very  remote  one  with  the  ordinary 
jury.    We   would    hesitate    to  sustain    the 


NOTB. — On  the  question  wben  a  person  in- 
tending to  enter  a  vehicle  becomes  a  passenger, 
see  note  to  Webster  v.  Fltchburg  R.  Co.  (Mass.) 
^!24  L.  R.  A.  521 :  also  Wood  v.  Pennsylyanla  R. 
Co  (Pa.)  35  L.  R.  A.  100 ;  Western  &  A.  R.  Co. 
44  L.  K.  A. 


V.  Volls  (Oa.)  85  L.  R.  A.  655 ;  Illinois  C.  R.  Co. 
V.  O'Keefe  (111)  39  L.  R.  A.  148;  Yoang  v. 
New  York,  N.  H.  &  H.  R.  Co.  (Mass.)  41  lu 
R.  A.  193. 
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court's  meibod  of  reaching  a  verdict^  how- 
ever  commendable  the  motive,  if  the  correet* 
ness  of  the  judgment  depend^  on  the  jury's 
answer  to  the  second  question.  Defendant 
ipras  entitled,  in  fairness,  to  an  answer  on 
the  saoond  from  a  jury  unpiejudieed  by  a 
decision  against  it  on  the  first. 

But>  talanf  the  undiisputed  facts,  was  the 
plaintiffs  relation  to  defendant,  at  the  time 
of  the  injury,  that  of  a  passenger?  If  so, 
then  the  burden  was  on  d^endant  to  show  it 
had  exercised  a  high  degree  of  care  towards 
her  because  of  that  relation.  It  offered  no 
evidence  as  to  the  strength  of  the  trolley 
pole, — whether  it  had  been  subject  to  inspec- 
tion at  any  time,  whether  a^e  and  constant 
use  had  destroyed  the  tenacity  of  its  fiber, 
or  even  whether  it  was  ever  saie  for  its  pur- 
pose. The  fact  stood  out,  urdisputed,  that, 
in  manipulating  the  pole  in  the  usual  way, 
it  broke,  and  injured  plaintiff.  Unquestion- 
ably, d^endant  failed  in  its  duty  to  her,  if 
she  was  a  passenger.  It  must  be  conceded, 
-we  think,  that  the  transfer  ticket,  on  its 
face,  was  an  undertaking  to  carry  her  from 
the  point  where  the  car  started,  m  front  of 
the  Wyoming  House,  to  her  destination  on 
the  south-side  line.  She  was  not  a  passen- 
ger while  on  the  sidewalk  goinff  from  one 
point  to  the  other.  Thus  far  the  construc- 
tion of  the  carrier's  contract,  from  the  un- 
disputed circumstances  and  the  ticket,  is 
palpable.  When  did  the  obligation  of  the 
contract  end  with  regard  to  her  at  this  in- 
terval T  It  must  be  borne  in  mind,  as  so 
clearly  pointed  out  by  the  learned  judge  of 
the  court  below,  that  the  injury  to  her  was 
from  a  defect  in  an  indispensable  attacSi- 
ment  of  the  very  vehicle  in  which  defendant 
had  undertaken  to  carry  her.  It  was  not  a 
side-tracked  car,  or  an  unused  one,  which 
she  had  no  right  to  get  on,  but,  in  the  com- 
mon phrase,  it  was  "her  car,"  that  had  been 
S provided  by  defendant  to  carry  her  to  her 
estination,  which  caused  the  injury.  There 
is  no  definition  of  the  duty  of  defendant  to 
plaintiff  which  fits  the  factp  of  this  case. 
That  cited  and  relied  on  bv  appellant  (1 
Fetter,  Carr.  Pass.  p.  605,  §233)  applies  to 
a  different  state  of  facts.  The  author  says: 
"One  who  steps  from  a  street  car  to  the 
street  ceases  to  be  a  passenger  when  he 
alights.  The  street  is  in  no  sense  a  passen- 
ger station,  for  the  safety  of  which  the  street 
railway  is  responsible.  Wlien  a  passenger 
steps  from  the  car  upon  the  street,  he  be- 
comes a  traveler  upon  the  highway,  and  ter- 
minates his  relations  and  rights  as  a  pas- 
senger, and  the  railway  company  is  not  re- 
Stponsible  to  him  as  a  carrier  for  the  condi- 
tion of  the  street,  or  for  his  safe  passa^ge 
from  the  car  to  the  sidewalk."  And,  again, 
on  paee  598,  $  229,  of  the  same  book :  "The 
special  duty  of  a  carrier  to  exercise  a  high 
degree  of  care  begins  only  wiien,  by  coming 
upon  bis  premises,  or  in  the  act  of  entering 
his  vehicle,  the  actual  relation  of  the  passen- 

fer  to  carrier  is  assumed."    The  cases  cited 
y  the  author  amply  sustain  the  text,  but 
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not  one  of  them  is  a  case  where  the  passen- 
ger wa^s  injured  by  a  defective  attachment  to 
the  vehicle  from  which  the  passenger  alight- 
ed or  which  he  was  about  to  enter.  Un- 
auestionably,  the  carrier  is  not  answerable 
for  the  condition  of  the  highway  on  which 
the  passenger  aliffhts,  or  from  which  he 
stanos  or  steps  b^ore  enterirg  the  oar;  nor 
is  it  answerable  for  the  conduct  of  third 
persons  who,  by  neglect,  cause  injury  in  such 
situation  to  the  passenger.  But,  in  the  case 
of  these  particular  conveyances, — electrio 
cars, — necessarily,  and  immediately  on  the 
car  stopping  at  the  end  of  the  route,  the  mo- 
torman  proceeds  to  reverse  the  trolley.  Or- 
dinarily, this  is  attended  with  no  danger  to 
anyone.  The  act  is  performed  while  some  of 
the  passengers  hare  alighted  and  are  on  the 
sidewalk,  out  of  reach  of  the  trolley  pole, 
some  are  between  the  curb  and  the  car,  and 
probably  some  yet  in  the  car.  Can  it  be  ar- 
gued with  any  plausibility  that,  in  chang- 
ing the  trolley  pole,  the  carrier  owes  no  duty 
to  its  passengers  who  are  not  out  of  reach 
of  danger  from  a  part  of  the  very  vehicle  in 
which  they  have  oeen  carried.  Clearly  the 
duty  to  the  passenger,  under  such  circum- 
stances, with  that  kind  of  vehicle,  does  not 
end  the  moment  the  passenger's  foot  touches 
the  street.  And  so  with  the  next  startinjg 
cai.  She  has  traversed  the  sidewalk,  and  is 
on  the  pavement  in  front  of  the  Wyoming 
House;  the  car  moves  up  to  the  end  of  liie 
line  in  front  of  her,  and  stops;  she  steps 
outside  the  curb,  and  moves  towards  it;  the 
seats  are  being  reversed;  two  or  three  pas- 
sengers are  already  in  the  car;  when  within 
4  or  5  feet  of  it,  she  is  struck  by  the  broken 
pole,  which  of  necessity  is  being  changed. 
Why  is  she  within  reach  of  this  peril?  She 
is  Doi  a  traveler  on  the  highway,  is  not  a 
resident  who  desires  to  cross  the  street,  is 
not  a  mere  spectator  who,  from  curiosity  or 
idleness,  stands  in  that  situation  with  refer- 
ence to  the  car.  She  is  there  because,  under 
the  stipulations  of  the  contract  then  in  her 
possession,  she  has  a  right  to  take  passage 
on  that  particular  car  at  that  point.  In  no- 
sense  is  she  one  of  the  general  public  on  the* 
highway.  She  is  at  that  point,  at  that  par- 
ticular juncture,  because  she  could  not  re- 
ceive  the  consideration  of  her  contract,  a^ 
passage  to  Mountain  Lake,  if  she  were  any- 
where else.  If  it  were  not  for  her  contract, 
she  would  not  be  there  at  all.  Surely,  in 
such  situation,  under  such  circumstiuices, 
the  carrier's  duty  to  her  was  what  it  owed 
to  a  passenger, — as  much  so  as  if  her  injury 
had  been  &iused  by  a  rotten  step  on  the  car. 
When  she  came  within  reacn  of  the  vehicle 
provided  for  her  transportation,  the  carrier's 
duty  was  tluut  she  should  not  be  injured  by 
the  vehicle,  if  the  highest  degree  of  care 
could  prevent  it.  Such  care  appellant  was 
bound  to  show  affirmatively.  It  did  not  at- 
tempt to  show  it.  Therefore  it  is  answera- 
ble in  damages  for  her  injury. 
The  judgment  is  affirmed. 
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Harry  WISE  et  al,  Plffa.  in  Err., 

17. 

L  C.  MORGAN  Admr.,  etc.,  of  Ella  Morgan, 

Deceased. 


( 


.Tenn. 


) 


1.  <|aestion«  made  on  a  demnrrer  need 
not  be  embodied  in  a  motion  for  a  new  trial 
in  order  to  be  saved  for  appeal. 

8.  Neflrliflr«nce  in  falllnflr  to  pat  on  a 
bottle  a  label  marked  «Pol«on"  Is  the 

proximate  cause  of  the  death  of  an  Irrespon- 
sible child  who  gets  the  bottle  from  the  mantel 
where  Its  mother  has  left  it,  not  knowing  of 
Its  dangerous  character,  and  drinks  the  con- 
tents. 
8.  Tbe  duty  to  pat  a  label  oontainlnar 
tbe  fvord  ''Poison*'  on  eTery  poison- 
oas  liQaid  or  substance,  which  Is  imposed 
on  druggists  by  Shannon's  Code,  |  6745,  does 
not  extend  to  medicines  compounded  upon  the 
prescription  of  a  physician,  though  they  con- 
tain poison. 

(October  1,  1898.) 

ERROR  to  the  Circuit  Court  for  Hamilton 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  hold  de- 
fendants responsible  for  the  death  of  plain- 
tiff's intestate  because  of  their  failure  to 
label  a  prescription  which  they  put  up  as 
poison  by  reason  of  which  it  was  left  wnere 
it  was  obtained  and  drank  by  plaintiff's  in- 
testate causing  her  death.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  PrltoHard  A  Siaer,  for  plain- 
tiffs in  error: 

It  is  not  every  result  of  a  wrongful  act 
that  will  give  a  right  of  action  against  the 
wrongdoer.  To  give  such  ri^ht  of  action  it 
must  appear,  (1)  that  the  injury  was  the 
natural  consequence  of  the  wrongful  act, 
and  (2)  that  the  independent  act  of  a  third 
party  has  not  interrupted  the  chain  of  causa- 
tion set  in  motion  by  i^o  wrongful  act 

Sedgw.  Dami^ges,  pp.  47-53. 

In  uie  present  cajse  neither  of  these  condi- 
tions exists. 

Consec^uences  that  by  some  unusual  and 
extraordinary  accident  follow  the  doing  of 
the  wrongful  or  negligent  act  cannot  be  the 
ground  of  recovery. 

Jackson  v.  Ncishville,  C.  d  8t.  L.  R.  Co. 
13  Lea,  401,  49  Am.  Rep.  663.  . 

In  each  of  the  cases  where  it  has  been  held 
that  the  druggist  was  liable  for  negligence 
he  was  held  nable  for  the  consequences  that 
naturally  followed  from  his  negligent  mis- 
take. 

MoOuhhin  y.  Hastings,  27  La.  Ann.  713; 
Thomas  v.  Winchester,  6  N.  Y.  397,  67  Am. 
Dec.  455;  Norton  y.  Bewail,  106  Mass.  143, 
8  Am.  Rep.  298;  Broton  v.  Marshall,  47 
Mich.  676,  41  Am.  Rep.  728;  Oeorge  v.  Skiv 
ington,  L.  R.  5  Exch.  1. 

Nora. — As  to  negligence  In  sale  of  drugs,  see 
note  to  Craft   ▼.    Parker    (Mich.)  21    L.  R.  A. 
139;  also  Meyer  v.  King  (Miss.)  85  L.  B.  A. 
474. 
44  L.  R.  A. 


One  who  does  a  negligent  act  is  not  re- 
sponsible for  consequences  that  do  not  nat- 
urally or  probably  follow  such  an  act. 

Davidson  v.  Nichols,  11  Allen,  614;  Po- 
land V.  Earhart,  70  Iowa,  285;  Wood  v. 
Pennsylvania  R.  Co.  177  Pa.  306,  35  L.  R. 
A.  199;  Meyer  v.  King,  72  Miss.  1,  35  L.  R. 
A.  474;  Mathiason  v.  Mayer,  90  Mo.  585; 
Phillips  y.  Dickerson,  85  111.  11,  28  Am.  Rep. 
607 ;  Enoch  v.  Pittsburgh,  C.  C.  d  8t.  L.  R. 
Co.  145  Ind.  635 ;  Henderson  v.  Dade  Coal  Co. 
100  Ga.  568,  40  L.  R.  A.  95;  Coley  v.  States- 
mile,  121  N.  C.  301. 

In  the  absence  of  a  provision  making  it 
BO,  a  failure  to  comply  with  a  statutory  re- 
quirement is  not  negligence  j>er  se,  but  sim- 
ply evidence  tending  to  establish  negligence. 

16  Am.  &  Eng.  Enc.  Law,  pp.  420  et  seq. 

Mr.  William  T.  Murray,  for  defendant 
in  error: 

Section  4830,  Code  1858.  provides:  "Any 
person  who  sells  and  delivers  any  poisonous 
substances,  witho^'.t  having  the  word  *  Poi- 
son' written  or  printed  on  the  label  attached 
to  the  vial,  box,  or  parcel  in  which  the  same 
is  sold,  shall,  on  conviction,  be  fined  not  less 
than  twenty  or  more  than  one  hundred  dol- 
lars." 

Chapter  4,  p.  14,  act  of  1870,  2d  Sess.» 
provides:  "An  Act  to  Preserve  Life  and 
Protect  Property:  8  1.  Be  it  enacted  by 
the  General  Assembly  of  the  state  of  Ten- 
nessee, that  any  person  who  sells  or  delivers 
any  poisonous  liquid  or  substance,  in  addi- 
tion to  having  the  word  'Poison*  printed 
or  written  on  the  label  thereof  as  now  re- 
quired by  law,  shall  note  in  a  book  kept  by 
such  person  for  that  purpose  the  name  of  the 
person  to  whom  such  poison  was  delivered, 
the  date  of  delivery,  and  the  kind  and 
amount  of  such  poison  so  delivered,  and  shall 
keep  such  book  open  for  public  inspection. 
§  2.  Be  it  further  enacted,  That  any  per- 
son violating  the  provisions  of  this  act  shall 
on  conviction  be  fined  not  less  than  twenty 
nor  more  than  one  hundred  dollars;  Provid- 
ed, that  the  provisions  of  this  act  shall  not 
apply  to  the  prescriptions  of  regular  prac- 
tising physicians." 

The  act  of  1870  was  properly  carried  into 
T.  &  S.  Code  as  §  4830  "a,"  and  9  4830  "b." 

In  Mill,  k  V.  Code  the  compilers  correctly 
quote  the  original  section  from  the  Code  of 
1858,  the  same  being  carried  into  this  Code 
as  S  5634.  They  then  correctly  set  out  the 
1st  section  of  the  act  of  1870  as  §  5635.  They 
then  follow  with  §  6630,  in  which  they  re- 
port the  2d  section  of  tlie  act  of  1870  incor- 
rectly, as  follows:  Mill.  &  V.  Code,  §  5636. 
"Any  person  violating  the  provision  of  this 
article  shall  be  fined  not  less  than  twenty 
nor  more  than  one  hundred  dollars.  This 
article  shall  not  apply  to  the  prescriptions 
of  regular  practising  physicians." 

No  Code  of  the  state  o/  Tennessee  has  ever 
been  adopted  as  the  law  of  the  land  except 
the  Code  of  1858,  hence  this  section  of  Mill  & 
V.  Code  is  not  the  law,  they  not  being  able 
to  change  the  act  of  the  legislature. 

Mr.  Shannon  brings  this  last  section  of  the 
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act  of  1870  into  his  Code  as  9  6747  and  it 
reads  as  follows:  Shannon's  Code  (6747). 
"Any  person  violating  the  provisions  of  the 
last  section  shall,  on  conviction,  be  fined  not 
less  than  twenty  nor  more  than  one  hun- 
dred dollars.  This  and  the  last  section  shall 
act  apply  to  the  prescriptions  of  regular 
practising  physicians." 

The  law  of  Tennessee  requires  the  vendor 
of  poison  without  regard  to  the  method  of 
sale  to  label  the  package  with  the  word  "Poi- 
son." 

When  a  statute  requires  a  person  to  per- 
form a  duty  which  he  omits  to  do  with  due 
care,  he  is  liable  for  all  of  the  consequences 
of  his  omission. 

Whittaker's  Smith,  Neg.  p.  18;  1  Jaggard, 
Torts,  pp.  78,  95,  08,  348,  372 ;  Queen  v.  Day- 
ion  Coal  d  /.  Co,  95  Tenn.  458,  30  L.  E.  A. 
82;  Thomas  v.  Winchester,  6  N.  Y.  397,  67 
Am.  Dec.  4G1,  note. 

The  rule  witn  reference  to  torts  founded 
apon  the  violation  of  law  is  different  from 
the  rule  where  negligence  only  is  alleged. 

1  Jaggard,  Torts,  p.  75;  Whittaker's 
Smith,  Neg.  p.  18;  King's  Dig.  8§  50-71; 
Fleet  V.  Hollenkemp,  13  B.  Mon.  219,  56 
Am.  Dec.  563;  Norton  v.  Sewall,  106  Mass. 
148,  8  Am.  Rep.  298;  Thomas  v.  Winchester, 
6  N.  Y.  397,  57  Am.  Dec.  455. 

The  doctrine  of  proximate  cause  applica- 
ble in  general  to  mere  negligence  does  not 
'    apply  in  this  case.- 

Jaggard,  Torts,  p.  372. 

A  party  is  liable  for  the  consequences  of 
his  unlawful  acts  even  to  a  third  party. 

Whittaker's  Smith,  Neg.  pp.  9-11,  and 
note. 

The  death  of  this  child  was  proximately 
caused  by  the  wrongful  and  unlawful  omis- 
sion of  the  defendant. 

Scott  V.  Shepherd,  3  Wils.  403;  Vanden- 
hurgh  V.  Truaa,  4  Denio,  464,  47  Aul  Dec. 
268*. 

Proximate  cause  is  a  question  for  the  jury. 

1   Jaggard,  Torta,  p.  77. 

The  cause  was  the  want  of  label,  though 
it  was  not  the  active  agent. 

Campbell  v.  Stillwater,  32  Minn.  308.  50 
Am.  Rep.  589,  note;  White  v.  Conly,  14  Lea, 
51,  52  Am.  Rep.  157,  note;  Magoun  v.  "New 
England  Marine  Ins,  Co.  1  Story,  161 ;  Ash- 
by  V.  White,  1  Smith,  Lead.  Cas.  132,  note; 
King  v.  Moore,  3  Bam.  &  Ad.  184;  Tona- 
icanda  R,  Co,  v.  Nunger,  5  Denio,  266,  49 
Am.  Dec.  239;  Pullman  Palace  Car  Co.  v. 
Laack,  143  111.  242,  18  L.  R.  A.  215;  Louis- 
ville^ y.  A.  d  C.  R.  Co.  V.  Lucas,  119  Ind. 
583,  6  L.  R.  A.  193;  Campbell  v.  Lunsford, 
83  Ala.  513. 

When  the  unlawful  act  is  in  its  nature 
likely  to  produce  the  very  events  which  have 
followed,  the  author  of  it  may  be  treated  as 
having  caused  each  succeeding  event,  though 
they  consist  of  the  acts  of  third  persons. 

Onille  V.  Swan,  19  Johns.  381,  10  Am. 
Dec.  234;  Yandenbwrgh  v.  Truax,  4  Denio, 
464,  47  Am.  Dec  368;  Scott  v.  Shepherd^  2 
W.  Bl.  892;  Broom,  Legal  Maxims,  1st  ed. 
pp.  168,  169;  Diwon  v.  Bell,  5  Maule  &  S. 
198:  Lynch  v.  Nurdin,  1  Q.  B.  30;  Illidge 
V.  Goodwin,  5  Car.  k  P.  190;  King  v.  Moore, 
3  Barn,  k  Ad.  184;  King  v.  Pedly,  1  Ad.  k 
44  I,.  K.  A. 


El.  822;  Roswell  v.  Prier,  12  Mod.  639; 
Wright  v.  Wilcox,  19  Wend.  345,  32  Am. 
Dec.  507;  Fish  v.  Dodge,  4  Denio,  317,  47 
Am.  Dec.  254;  Benton  v.  Pratt,  2  Wend. 
385,  20  Am.  Dec.  623;  Lobdell  v.  Baker,  3 
Met.  469;  Langridge  v.  Levy,  2  Mees.  k  W. 
519;  Allen  v.  Addington,  7  Wend.  9;  Adding- 
ton  V.  Allen,  11  Wend.  374;  Pullman  Palace 
Car  Co.  V.  Laack,  143  111.  242,  18  L.  R.  A. 
215;  Wright  v.  Chicago  d  N,  W.  R.  Co,  27 
111.  App.  200;  Atchison,  T,  d  S.  F.  R.  Co.  v. 
Stanford,  12  Kan.  354,  15  Am.  Rep.  362; 
Pullman's  Palace  Car  Co,  v.  Laack,  41  III. 
App.  34;  Miltoaukee  d  St.  P.  R.  Co.  v.  Kel- 
logg, 94  U.  S.  469,  24  L.  ed.  258;  Harriman 
V.  Pittsburgh,  C,  d  St.  L.  R.  Co.  45  Ohio  St- 
11 ;  Scale  v.  Gulf,  C.  d  S.  F,  R,  Co,  65  Tex. 
274,  57  Am.  Rep.  602. 

The  want  of  a  label  was  not  only  likely 
to  mislead  druggists  and  others  into  the 
mistakes  which  have  followed  in  this  in- 
stance, but  such  was  its  direct  and  almost 
inevitable  tendency. 

Southern  v.  How,  Cro.  Jac.  471;  King  v. 
Moore,  3  Barn,  k  Ad.  184;  Lobdell  v.  Baker, 
3  Met.  469. 

If  the  defendant's  act  had  been  done  wil- 
fully, he  would  have  been  chargeable  with 
the  consequences,  including  the  mistake  of 
all  third  persons  superinduced  bv  his  act, 
on  the  legal  presumption  that  he  intended 
them. 

1  Greenl.  Ev.  §  18 ;  King  v.  Diofon,  3  Maule 
k  S.  14:  3  Inst.  348;  Oough  v.  St,  John,  16 
Wend.  649. 

The  sphere  of  responsibility  is  the  same 
when  the  wrong  consists  of  negligent  acts, 
though  the  measure  of  indemnity  and  pun- 
ishment may  be  different. 

Archbold,  Orim.  Pr.  k  PI.  ed.  1846, pp. 421, 
422;  ResD  v.  Huggins,  2  Ld.  Raym.  1582; 
King  v.  Moore,  3  Barn,  k  Ad.  184;  King  v. 
Dixon,  3  Maule  &  S.  14 ;  2  Starkie,  Ev.  Am. 
ed.  1837,  p.  526;  Dixon  v.  Bell,  5  Maule  k 
S.  198;  Broom,  Legal  Maxims,  1st  ed.  pp. 
168,  169;  Vandenburgh  v.  Truax,  4  Denio, 
464,  47  Am.  Dec.  268;  Lynch  v.  Nurdin,  1 
Q.  B.  30 ;  Illidge  v.  Goodwin,  5  Car.  k  P.  190 ; 
Wright  v.  Wilcox,  19  Wend.  345,  32  Am. 
Dec.  507. 

The  rule  as  to  intervening  cause  does  not 
apply  where  the  intervening  wrong,  though 
actionable,  is  the  natural  and  probable  con- 
sequence of  the  defendant's  act. 

Ashby  V.  White,  1  Smith,  Lead.  Cas.  132, 
note ;  Broom,  Ijegal  Maxims,  1st  ed.  pp.  168, 
169;  JTtn^  V.  Moore,  3  Barn,  k  Ad.  184; 
Chiille  V.  Swan,  19  Johns.  381,  10  Am.  Dec. 
234;  Lynch  v.  Nurdin,  1  Q.  B.  30;  Illidge 
V.  Goodwin,  5  Car.  k  P.  190 ;  Dixon  v.  Bell, 
5  Maule  k  S.  198;  Wright  v.  Wilcox,  19 
Wend.  345,  32  Am.  Dec.  507;  Langridge  v. 
Levy,  2  Mees.  kW,  519 ;  Tonawanda  R.  Co, 
V.  Munger,  5  Denio,  .266,  49  Am.  Dec.  239; 
Vaughan  v.  Menlove,  3  Bing.  N.  C.  468; 
White  V.  Conly,  14  Lea,  51,  52  Am.  Rep. 
157,  notes;  Campbell  v.  Stillwater,  32  Minn. 
308.  50  Am.  Rep.  569,  note. 

The  injury  being  suflBeiently  connected 
with  the  defendant's  wrongful  act,  it  is  no 
defense  that  he  had  parted  with  the  poison 
under  a  formal  sale,  and  placed  it  m  the 
custody  of  others;  this  being  the  very  mode 
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by  which  he  caused  the  injuiy,  and  one  of 
the  reasons  for  his  obligation  to  indemnify. 

Roswell  V.  Prior,  12  Mod.  639  f  Broom, 
Legal  Maxims,  1st  ed.  pp.  168,  169;  Dixon 
V.  Bell,  5  Maule  &  S.  198 ;  Lynch  v.  tJurdi/n, 
1  Q.  B.  30 ;  Langridge  v.  Levy,  2  Mees.  &  W. 
619;  WHgkt  v.  Wilcox,  19  Wend.  345,  32 
Am.  Dec.  507;  Illidge  t.  Goodwin,  5  Car.  A, 
P.  190. 

The  inability  of  the  defendant  to  prevent 
the  injury  at  the  time  is  not  an  excuse,  but 
a  part  of  the  wrong. 

Roswell  v.  Prior,  12  Mod.  639;  Fiah  ▼. 
Dodge,  4  Denio,  311,  47  Am.  Dec.  254;  King 
▼.  Moore,  3  Barn.  &  Ad.  184;  Thompson  ▼. 
Gibson,  7  Mees.  &  W.  456;  King  v.  Pedly, 

1  Ad.  ft  EI.  822. 

Besides,  the  want  of  a  label  was  a  con- 
tinuing authority  or  direction  by  the  de- 
fendant for  the  use  of  the  poison,  and  he  was 
bound  to  indemnify  against  the  acts  which  it 
was  likely  to  cause  if  left  in  that  condition 
exposed. 

Southern  v.  How,  Cro.  Jac.  471;  King  v. 
Moore,  3  Barn,  ft  Ad.  184;  Lohdell  v.  Baker, 
3  Met.  469;  Roswell  v.  Prior,  12  Mod.  639; 
Albany  v.  Cunliff,  2  N.  Y.  180;  Fish  v. 
Dodge,  4  Denio,  311,  47  Am.  Dec.  254;  King 
V.  Pedly,  1  Ad.  ft  El.  822;  Wright  v.  Wil- 
cox, 19  Wend.  345,  32  Am.  Dec.  507. 

Wrongful  and  negligent  sale  of  poisonous 
drugs  renders  the  vendor  liable  to  &ird  par- 
ties for  damages  consequent. 

Whittaker's  Smith,  N^eg.  pp.  9-11,  note, 
pp.  232-234;  Wellington  v.  Downer  Kero- 
sene OH  Co.  104  Mass.  64 ;  Norton  v.  Bewail, 
106  Mass.  143,  8  Am.  Rep.  298;  Walton  v. 
Booth,  34  La.  Ann.  913;  Quin  v.  Moore, 
15  N.  Y.  432;  Thomas  v.  Winchester,  6  N. 
Y.  397,  67  Am.  Dec.  455;  Henry  v.  Dennis, 
92  Ind.  452,  47  Am.  Rep.  378. 

Affixing  a  false  label  to  the  poison,  and 
sending  it  into  market  in  that  condition,  so 
as  thereby  to  mislead  others  and  ^ndanser 
human  life,  was  an  unlawful  act,  for  which 
the  defendant  is  responsible,  whether  he  did 
it  wilfully  or  negligently. 

Dixon  V.  Bell,  5  Maule  ft  S.  198 ;  Vanden- 
burgh  V.  Truax,  4  Denio,  464, 47  Am.  Dec.  268 ; 
Myers  v.  Malcolm,  6  Hill,  292,  41  Am.  Dec. 
744;  King  v.  Moore,  3  Bam.  ft  Ad.  184;  Bcott 
V.  Shepherd,  2  W.  Bl.  892 ;  Guille  v.  Btoan,  19 
Johns.  381,  10  Am.  Dec.  234;  King  v.  Dixon, 
3  Maule  ft  S.  11 ;  Loomis  v.  Terry,  17  Wend. 
499,  31  Am.  Dec.  306;  Cole  v.  Fisher,  11 
Mass.  139. 

On  rehearing. 

If  the  language  of  the  statute  is  plain  and 
free  from  ambiguity,  and  expresses  a  single, 
definite,  and  sensible  meaning,  the  meaning 
is  conclusiveljr  presumed  to  be  the  meaning 
which  the  legislature  intended  to  convey. 

Black,  Interpretation  of  Laws,  pp.  35,  36, 
56;  Keener  v.  State,  18  Ga.  194,  63  Am.  Dec. 
209;  Coffin  v.  Rich,  45  Me.  507,  71  Am.  Dec. 
559;  United  States  v.  Fisher,  2  Cranch,  358, 

2  L.  ed.  304;  Doe,  Poor,  v.  Considine,  6  Wall. 
458,  18  L.  ed.  869;  Woodbury  v.  Berry,  18 
Ohio  St  456;  Newell  Universal  Mill  Co,  ▼. 
Muxlow,  115  N.  Y.  170;  Bradbury  v.  Wagen- 
horst,  54  Pa.  180;  Carfoss  v.  State,  42  Md. 
403;  Allen  v.  Mutual  F.  Ins.  Co.  2  Md.  Ill; 
Ezekiel  v.  Dixon,  3  Ga.  146. 
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The  rule  applicable  to  this  class  of  stat- 
utes under  consideration  in  this  case  is  much 
more  strict  and  rigid  than  the  general  rules 
quoted. 

Carberry  v.  People,  39  111.  App.  506;  Gun- 
ter  V.  Leokey,  30  Ala.  591 ;  New  Orleans  v. 
Lockett,  3  La.  Ann.  99;  Ramsey  v.  Gould, 
57  Barb.  398;  Harrison  v.  Leach,  4  W.  Va. 
383;  Harrison  v.  Smith,  4  W.  Va.  97;  Pen- 
dleton v.  Barton,  4  W.  Va.  496;  Coleman  y. 
Hart,  37  Wis.  180;  Sprague  v.  Birdsall,  2 
Cow.  419 ;  Webb  v.  Baird,  0  Ind.  13. 

Courts  have  nothing  to  do  with  the  policy, 
necessity,  or  expedien<nr  of  the  law.  This  is 
a  matter  for  the  consideration  of  the  legisla- 
ture. 

Bepley  v.  State,  4  Ind.  264,  58  Am.  Dec. 
628;  Box  T.  Stanford,  13  Smedes  ft  M.  93, 
51  Am.  Dec.  142, 

A  statute  adopted  from  a  sister  state,  or 
from  England,  which  has  received  a  settled 
and  uniform  construction  by  the  courts  of 
the  country  from  which  it  has  been  taken, 
must  be  given  a  similar  construction  by  the 
state  adopting  it  Such  interpretation  be- 
comes part  of  the  statute  itself  in  effect 

Munson  v.  Hallowell,  26  Tex.  476,  84  Am. 
Dec.  582 ;  Dosu>ell  v.  Buchanan^  3  Leigh,  365, 
23  Am.  Dec.  280;  Woolsey  v.  Cade,  54  Ala. 
378,  25  Am.  Rep.  711;  Myrick  v.  Hasey,  27 
Me.  9,  46  Am.  Dec.  583 ;  Ballance  v.  Ban- 
kin,  12  ni.  420,  54  Am.  Dec.  412. 

The  statute  in  Question  in  this  case  was 
taken  from  the  Alabama  Code  and  by  the 
Alabama  Code  from  Code  of  New  York.  The 
construction  placed  upon  the  statute  in  New 
York,  from  whence  it  originally  came,  makes 
no  exception  whatever. 

MoAlister,  J.,  delivered  the  opinion  of 
the  court: 

Defendant  in  error  recovered  a  verdict 
and  judgment  in  the  circuit  court  of  Hamil- 
ton county  against  Harry  Wise  ft  Co.  for 
the  sum  of  $3,000  damages  for  the  negligent 
killing  of  his  daughter,  Klla  Morgan,  a  child 
about  three  years  old.  The  facts  of  the  case 
are  few,  and'practically  undisputed.  In  Au- 
gust, 1894,  t)ie  child,  being  troubled  with  her 
eyes,  was  taken  by  her  mother  to  an  oculist 
for  treatment  After  an  examination  of  the 
child's  eyes,  the  oculist  handed  her  mother 
the  following  prescription,  to  wit:  ''Sul- 
phate of  atropia,  one  grain;  acid  boracic, 
two  grains;  water,  two  drachms.  Mix.  La- 
bel: Two  drops  in  right  eye,  three  times  a 
day.  Dr.  P.  T.  S."  This  prescription  was 
filled  by  the  firm  of  Harry  Wise  ft  Co., 
druggists  of  experience  and  established  repu- 
tation in  the  city  of  Chattanooga.  It  was 
filled  in  exact  conformity  with  the  formula, 
and  a  label  was  pasted  on  the  bottle  showing 
the  ingredients  of  the  prescription,  its  num- 
ber, and  the  date  it  was  filled.  This  bottle 
was  taken  home  by  the  mother,  and  placed 
on  the  mantelpiece,  some  three  or  four  feet 
from  the  floor.  The  medicine  was  used  by 
the  mother  for  four  or  five  days  in  the  treat- 
ment of  the  child's  eye,  and  was  then  discon- 
tinued, but  the  bottle  was  still  left  on  the 
mantelpiece.  About  two  weeks  after  the  treat- 
ment with  this  medicine  was  discontinued, 
the  child,  in  the  absence  of  its  mother,  and 
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while  left  alone  in  the  room,  got  a  chair, 
•dimbed  up  to  the  mantel,  procured  the  bot- 
tle, and  poured  a  portion  of  the  mixture  in  a 
cup  and  drank  it.  In  a  short  time  thereaft- 
er she  developed  all  the  symtoms  of  atropia, 
or  belladonna  poison,  and  died  on  the  fol- 
lowing day.  The  father  thereupon  brought 
this  suit  as  administrator  against  the  de- 
fendants to  recover  damages  for  the  death 
of  the  child.  The  gravamen  of  the  action  is 
that  defendants  failed  to  label  the  battle 
"Poison,"  as  required  by  the  statute,  and 
that  the  death  of  the  child  was  the  proximate 
result  of  this  n^ligence  or  breach  of  duty 
on  the  part  of  defendants.  The  cause  has 
been  three  times  tried.  The  first  verdict  was 
for  $1,000,  which  was  set  aside  by  the  circuit 
judffe  upon  the  ground  that  the  negligence 
of  defendants  was  not  the  proximate  cause 
of  the  child's  death.  The  second  trial  re- 
sulted in  a  verdict  for  $500,  which  was  set 
«side  for  the  same  reason.  On  the  third 
And  last  trial  plaintiff  recovered  a  verdict 
for  $5,000,  and  pending  the  motion  for  a 
new  trial  he  entered  a  remittitur  of  $2,000, 
And  thereupon  the  circuit  judge  overruled 
the  motion  for  a  new  trial,  and  pronounced 
judgment  for  the  sum  of  $3,000.  Wise  A 
bo,  appealed,  and  have  assigned  errors. 

Plaintiff  insisto  that  assignmente  of  error 
Nos.  1,  2,  4,  10,  and  part  of  11  cannot  be 
considered  by  this  court,  because  not;  assigned 
on  the  motion  for  a  new  trial  in  the  court 
below,  as  required  by  the  rule  of  that  court. 
The  first  assignment  in  this  court  is  that 
the  circuit  court  erred  in  overruling  the  de- 
murrer to  plaintiff's  declaration;  second,  in 
eustaining  plaintiff's  demurrer  to  defend- 
anto'  second  and  third  pleas.  Counsel  are 
in  error  in  supposing  that  it  was  necessary 
to  embody  the  questions  made  on  the  demur- 
rer in  the  motion  for  a  new  trial.  The  de- 
murrers had  been  acted  on  prior  to  the  trial, 
and  the  action  of  the  court  entered  upon  the 
minutes.  Since  the  action  of  the  court  upon 
the  demurrers  was  in  no  wise  connected  with 
the  trial  of  the  cause,  it  was  not  necessary 
that  such  matters  should  again  be  brought 
to  the  attention  of  the  court  on  motion  for 
■a  new  trial.  1 1  is  true  that  the  matters  pre- 
sented in  assignmente  Nos.  4,  10,  and  part  of 
11  were  not  presented  on  the  motion  for  a 
new  trial,  as  required  by  the  rule  of  court, 
And  they  will  not  be  considered  by  this  court. 
Bruce  v.  Hale  (Knoxville;  Sept.  term, 
1898)  —  S.  W.    — . 

The  fifth  assignment  is  that  the  court 
erred  in  refusing  the  following  request, 
namely:  ''If,  taking  into  consideration  the 
intelligence  of  the  person  to  whom  the  sub- 
stence  was  sold,  and  the  purpose  for  which 
it  was  intended  to  be  used,  the  druggist  had 
no  reason  to  anticipate  or  presume  that  it 
would  be  teken  internally,  then  the  taking 
of  it  internally,  and  the  death  resulting 
therefrom,  would  not  be  such  a  probable  or 
natural  result  of  the  failure  to  label  the  bot- 
tle as  would  make  the  defendant  liable." 
The  sixth  assignment  is  that  the  court  erred 
in  refusing  the  following  request,  namely: 
^'If  the  mother  put  this  bottle  where  sne 
thought  the  child  would  not  get  it,  and  the 
child,  unexpectedly  to   the   mother,   got   a 
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chair,  and  climbed  up  to  the  mantelpiece, 

Srocured  the  medicine,  and  drank  it,  then  the 
rinking  of  the  medicine  and  the  death  of 
the  child  were  not  the  natural  or  probable 
result  of  the  failure  to  put  the  poison  label 
on  the  bottle,  and  the  defendant  would  not 
be  liable."  The  seventh  assignment  is  that 
the  court  erred  in  refusing  the  following  re- 
quest, namely:  "If  the  obtaining  of  the 
medicine  by  the  child  was  not  due  to  any 
fault  or  negligence  of  the  plaintiff,  and  if  the 
presence  of  the  poison  label  would  not  have 
deterred  the  child  from  drinking  the  sub- 
stance, then  the  failure  to  put  on  such  label 
would  not  be  the  proximate  cause  of  the 
child's  death,  and  defendant  would  not  be 
liable."  The  eighth  assignment  is  that  the 
court  erred  in  refusing  the  following  request, 
ramely:  "If  the  substance  sold  to  Mrs. 
Morgan,  from  the  drinking  of  which  her 
child  died,  T?a8  not  poisonous  or  dangerous 
when  used  for  the  purpose,  or  in  the  manner 
it  was  intended,  &s  indicated  by  the  prescrip- 
tion on  which  it  was  sold,  then  the  defend- 
ant was  not  required,  under  the  stetute,  to 
put  a  poison  laoel  on  the  bottle  in  which  it 
was  contehied,  and  his  failure  to  do  so  would 
not  be  negligence."  It  is  argued  in  support 
of  these  propositions  that,  if  it  be  conceded 
that  the  failure  to  afi^  the  poison  label  wa^ 
n^ligence  per  ae,  vet  that  act  was  not  the 
proximate  cause  oi  the  injury,  for  tiie  rea- 
son that  the  chain  of  causation  was  broken, 
— First,  by  the  fact  that  the  drinking  of  the 
substance,  was  not  the  natural  or  probable 
result  of  the  failure  to  put  on  the  label ; 
and,  second,  by  the  intervening  negligence  of 
the  mother  in  leaving  the  bottle  accessible 
to  the  child.  It  is  well  settled  that  a  fail- 
ure to  perform  a  stetutory  duty  is  neglis^ence 
per  ae,  and,  if  the  injury  is  the  proximate 
result  or  consequence  of  the  negligent  act, 
there  is  liability.  2  Thomp.  Neg.  p.  12.12, 
§  5 ;  Queen  v.  Dayton  Coal  d  I.  Co.  95  Tcnn. 
458,  30  L.  R.  A.  82.  But  it  is  insisted  that 
the  mother's  negligence  in  leaving  the  bot- 
tle accessible  to  the  child  was  such  interven- 
ing negligence  on  the  part  of  a  responsible 
agent  as  broke  the  chain  of  causation,  and 
became  iteelf  the  juridical  cause.  This 
might  be  so,  if  the  mother  had  oeen  aware 
of  the  poisonous  character  of  the  suDstence; 
but  it  is  not  claimed  she  had  such  knowledge, 
and  her  testimony  is  quite  positive  that  she 
was  ignorant  of  it.  If  the  bottle  had  been 
labeled  "Poison,"  the  mother  would  thereby 
have  been  admonished  of  its  dangerous  char- 
acter, and  doubtless  would  not  have  left  it 
exposed.  The  fact  that  the  mother  was  ig- 
norant of  the  ingredients  in  the  mixture  is 
made  clear  by  the  fact  that  when  she  discov- 
ered the  child  had  swallowed  it  she  was  not 
alarmed,  and  did  not  deem  it  necessary  at 
once  to  call  in  a  physician.  If  the  bottle 
had  been  labeled  "Poison,"  the  mother,  on 
discovering  the  child  had  taken  it,  would 
have  immediately  teken  steps  to  counteract 
the  deadly  potion.  Nor  can  the  act  of  the 
child  in  getting  down  the  mixture  from  the 
mantelpiece,  and  drinking  it,  be  invoked  as 
an  intervening  and  independent  juridical 
cause.  The  child  was  an  irresponsible  agent 
It  had  not  reached  years  of  aiscrction,  and 
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n^ligence  was  not  imputable  to  it.  The 
case  of  Meyer  v.  King,  72  Miss.  1,  35  L.  H. 
A.  474,  cited  by  counsel  for  plaintiffs  in  error, 
and  other  like  cases  are  easily  distinguished 
from  this  one,  in  the  important  feature  that 
each  presented  an  intervening,  responsible 
agent,  that  broke  the  chain  of  causation,  so 
that  the  death  could  not  be  concatenated 
with  the  breach  of  the  statute. 

It  is  insisted,  however,  that  the  statute 
requiring  druggists  to  label  all  poisonous 
substances  does  not  apply  to  every  substance 
that  contains  any  amount  of  poison,  regard- 
less of  the  purpose  for  which  it  was  intend- 
ed, and  that  it  does  not  apply  where  the  sub- 
stance is  furnished  on  the  prescription  of  a 
physician,  which  does  not  call  for  such  a 
label.  The  statute  is,  viz.:  "Any  person 
who  sells  and  delivers  any  poisonous  liquid, 
or  substance,  without  having  the  word  *Poi- 
Bon'  written  or  printed  on  the  label  attached 
to  the  vial,  box,  or  parcel  in  which  the  same 
is  sold,  shall,  on  conviction,  be  fined  not  less 
than  twenty,  nor  more  than  one  hundred  dol- 
lars." Shannon's  Ck>de,  §  6745.  Does  this 
statute  apply  to  medicine,  containing  any 
ingredient  of  poison,  compounded  upon  the 

f prescription  of  a  physician,  or  is  it  to  be 
imited  in  its  operation  to  the  sale  of  poi- 
sons in  original  form?  It  is  in  proof  that 
a  large  proportion  of  medicines  and  drug- 
gists' comjpmnds  contain  ingredients  of  poi- 
son; and  it  is  argued  that  if  all  medicines 
containing  poison,  no  matter  how  minute  in 
quantity,  must  be  labeled  "Poison,"  nervous 
and  excitable  persons  would  refuse  to  take 
the  remedy  prescribed,  for  fear  of  the  conse- 
quences, or,  if  taken,  its  therapeutic  efficacy 
would  be  destroyed  by  the  mental  excitement 
and  uneasiness  thus  aroused.  The  question 
presented  in  respect  of  the  proper  construc- 
tion of  this  act  arose  in  the  common  pleas  of 
Ohio  on  a  similar  statute.  That  act  provid- 
ed that  whoever  sells  or  gives  away  any  poi- 
son without  first  having  marked  the  word 
"Poison"  upon  the  label  or  wrapper  contain- 
ing the  same,  etc.,  shall  be  fined,  etc.  The 
defendant  in  that  case  was  a  druggist,  and 
was  indicted  for  violating  the  statute  in  a 
sale  of  morphine  then  and  there  contained  in 
a  certain  bottle,  labeled  "Mrs.  Winslow's 
Soothing  Syrup,"  without  having  the  word 
"Poison"  on  the  label  or  wrapper  containing 
said  article.  The  court  said,  viz.:  "The 
construction  given  to  this  statute  by  the 
state  was  that  it  prohibited  the  sale,  with- 
out the  label  'Poison,'  of  any  quantity  of 
morphine,  whether  the  same  was  sold  m  a 
free  state,  or  in  a  mechanical  mixture,  or  in 
the  form  of  a  proprietary  medicine,  or  un- 
der prescription  of  a  doctor,  without  regard 
to  whether  the  mixture  containing  the  mor- 
phine was  a  medicine,  or  was  poisonous  or 
nonpoisonous.  By  the  construction  contend- 
ed for  it  would  be  impossible  for  the  wit  of 
man  to  conceive  of  the  sale  of  any  article  be- 
lonpng  to  the  class  usually  denominated 
'poison,*  in  any  quantity,  however  small,  or 
in  any  sort  of  a  mechanical  combination,  if 
unlabeled,  without  violating  the  statute. 
.  .  .  The  construction  adopted  by  the 
court  below  renders  criminal  millions  of 
transactions    that    have    occurred   in   Ohio 
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durine  the  past  fifty  years,  and  are  occur- 
ring daily;  for  the  prescription  of  every 
physician,  containing  morphine  or  opium  or 
strychnine  or  arsenic,  that  is  given  as  a 
medicine,  and  that  is  filled  by  the  druggist, 
would  have  to  be  labeled  'Poison.'  If  the* 
mixture  or  medicine  so  sold  contains  so  lit- 
tle of  the  poison,  the  effects  of  which  were 
beneficial,  and  not  injurious,  the  statute- 
would  still  be  violated.  Every  sale  of  many 
a  remedy  that  has  been  in  use  for  years 
would  have  to  be  stamped  'Poison.'  I  in- 
stance Dover's  powders  and  paregoric  and 
syrup  of  ipecac.  Others  might  be  given.  I» 
it  possible  that  this  statute  is  to  m  so  con- 
strued that  prescriptions  of  physicians  and 
these  ordinary  remedies  are  to  be  labeled 
'Poison?'  Clearly  not.  Wherever  a  statute- 
admits  of  two  constructions,  we  are  bound 
to  presume  that  the  legislature  intended  tty 
do  that  which  is  clear,  manifest,  and  just. 
The  presumption  against  absurdity  in  the- 
provision  of  a  legislative  enactment  is  prob- 
ably a  more  powerful  g^ide  in  construction 
than  the  presumption  against  unreasonable 
inconvenience  or  injustice.  The  legislature- 
cannot  be  supposed  to  intend  its  own  stulti- 
fication. When,  therefore,  to  follow  the- 
words  of  an  act  leads  to  absurdity  in  its  con- 
sequences, that  constitutes  sufficient  author- 
ity to  depart  from  them.  Endlich,  Inter- 
pretation of  Statutes,  9$  258-264.  A  con- 
struction leading  to  absurd  consequences- 
will  be  deemed  not  intended,  and  language- 
will  be  restrained  accordingly.  Moore  v. 
Given,  39  Ohio  St.  661;  Toledo  d  0.  (7.  R. 
Co.  V.  Jump,  50  Ohio  St  651.  The  practical 
construction  given  to  §  6057,  Rev.  Stat.,  for 
now  nearly  half  a  century,  has  been  directly 
contrary  to  the  construction  urged.  Untib 
this  case  was  prosecuted,  no  one  ever  thought 
that  the  law  required  the  numerous  prescrip- 
tions which  druggists  of  Ohio  have  filled,  con- 
taining morphine  or  other  poisons,  to  be- 
labeled  as  poisons,  and  a  record  to  be  kept 
as  required  by  this  statute.  It  is  a  fact  be- 
yond dispute  that  nearly  one  third — at  least 
fully  one  fourth — of  all  the  prescriptions- 
given  by  physicians  in  Ohio  contain  poi- 
son; morphine  and  opium  being  common  poi- 
sons prescribed.  It  is  a  fact,  further,  that 
these  prescriptions,  as  a  rule,  contain  more 
of  such  poisons,  relatively,  than  the  mixture- 
sold  by  Marvin.  There  is  scarcely  a  cough 
syrup  prescribed  by  any  physician  which  doea 
not  contain  morphine  or  opium,  or  some 
other  form  of  such  poisons,  which  is  the 
equivalent  of  morphine,  in  an  equal  propor- 
tion or  greater  than  that  contained  in  thia 
mixture.  No  one  has  ever  construed  thia 
statute  as  prohibiting  the  sale  of  such  mix- 
tures as  poisons.  Dover's  powders  have  been 
a  well-known  medicine  and  remedy  for  one 
hundred  and  fifty  years.  The  dose  of  Dover's 
powder  is  from  five  to  fifteen  grains.  If  we 
take  the  middle  dose, — say,  ten  grains, —  it 
is  composed  of  one  ^ain  of  opium,  one  grain 
of  ipecac,  eight  grains  of  su^r  of  milk.  U. 
S.  Pharmacopoeia,  last  edition.  The  U.  S. 
Dispensatory  gives  one  grain  of  opium,  or- 
dinarily, to  be  the  equivalent  of  one  tenth 
of  a  grain  of  morphine.  Therefore  a  ten- 
grain  Dover's    powder    contains   exactly  aa> 
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much  poison,  the  equivalent  of  morphine,  as 
an  ounce  of  this  nuxture.  The  druggists  of 
Ohio  never  construed  this  statute  as  re^uir- 
inf  theni  to  label  Dover's  powder  a  poison. 
Tiuce  another  very  common  household  rem- 
edy,— paregoric.  It  is  prescribed  by  the 
most  eminent  physicians.  The  Pharmaco- 
poeia says  that  it  is  composed  of  opium,  ben- 
zoic acid,  camphor,  oil  of  anise,  alcohol,  and 
glycerin.  There  are  two  grains  of  opium 
to  every  fluid  ounce  of  the  mixture.  There- 
fore every  fluid  ounce  of  paregoric  contains 
the  equivalent  in  poison  of  one  flfth  of  a 
grain  of  morphine,  which  is  double  the  poi- 
son in  an  ounce  of  this  soothing  syrup.  Has 
it  ever  been  thouffht  that  the  sale  of  paregoric 
by  a  citizen  of  Ohio  without  labeling  it  poi- 
son was  a  criminal  act?  Other  instances 
could  be  given.  These  are  all  facts  of  com- 
mon knowledge,  and  all  proper  for  the  court 
to  consider  in  giving  construction  to  this 
statute.  Courts  will  take  iudicial  notice  of 
facts  of  common  knowledge.  The  conclu- 
sion reached  is  that  the  statute  in  question 
is  not  a  statute  governing  the  sale  of  mix- 
tures compounded  as  medicines,  whether  pro- 
prietary or  pre8cribe4  by  a  physician,  even 


though  such  medicines  contain  poisons  in 
solution  or  in  a  free  state.  This  is  a  statute 
regulating  the  sale  of  poisons,  and  it  gov- 
erns the  ordinary  and  common  transactions 
of  people  in  the  selling  of  poisons  in  Ohio, 
and  does  not  apply  to  the  selling  of  poison 
in  harmless  mechanical  mixtures,  or  in  pro- 
prietary mixtures  that  are  beneficial  medi- 
cines, or  to  poisons  contained  in  medicines 
prescribed  by  physicians  for  the  cure  of 
disease.  It  is  never  permitted — it  is  intol- 
erable— to  create  offenses  by  mere  construc- 
tion.    Com.  v.  Cooke,  50  Pa.  207." 

We  have  thus  quoted  at  length  from  th» 
foregoing  opinion,  not  that  it  is  authorita- 
tive or  controlling,  but  for  the  manifest 
good  sense  it  contains,  and  as  illustrating- 
the  reductio  ad  ahsurdutn  if  the  literalisnv 
of  the  statute  should  be  followed.  We  can- 
not assent  to  the  construction  of  the  stat- 
ute given  by  the  circuit  jud^e,  and  hold  that 
it  does  not  apply  to  medicines  compounded 
by  druggists  upon  the  prescriptions  of  phy- 
sicians. In  this  view,  there  is  no  evidence 
to  support  the  verdict  of  the  jury. 

The  judgment  is  therefore,  reversed,  and 
the  cause  remanded. 
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1.  The    ▼ery    Qneatlon    to    be    decided 

which  the  court  of  civil  appeals  Is  by  statute 
authorised  to  certify  to  the  supreme  court  is 
not  an  abstract  question  which  may  deter- 
mine the  Issue  as  presented  to  that  court,  but 
the  issue  Itself. 

2.  A  boy  npon  whom  a  locomotive  en- 
arineer  tbrows  hot  vrater  and  steam  to 
drive  him  off  from  the  engine  Is  entitled  to 
recover  from  the  railroad  company  for  the 
assault  regardless  of  Injuries  which  resulted 
from  his  attempt  to  get  off  In  consequence  of 
such  act. 

3.  The  Queatlon  of  rifrbt  of  a  boy  to 
recover  from  a  railroad  company 
whose  engineer  turns  hot  water  and  steam  on 
him  to  drive  him  from  the  engine,  for  the 
in«8  of  his  leg  In  attempting  to  get  off.  In 
the  event  that  his  action  succeeding  the  as- 
fiault  was  negligent,  does  not  arise  upon  an 
instruction  to  find  for  plaintiff  If  the  en- 
gineer's act  was  negligent  without  specifying 
whether  the  recovery  was  to  be  for  loss  of 
Icf;  or  for  the  assault  so  that  It  can  be  cer- 
tified by  the  court  of  civil  appeals  to  the  su- 
preme court,  but  the  right  of  his  mother  to 
recover  does  so  arise,  since  her  recovery,  If 
any.  must  be  based  on  the  loss  of  the  leg. 

•4.  The  act  of  a  locomotive  enf^lneer 
la  tbrovrlnflT  steam  and  tvater  npon  a 
treapasser  standing  upon  a  foot  board  be- 
tween the  engine  and  a  flat  car.  In  order  to 


make  him  get  off,  must  be  deemed  to  be  wil- 
ful so  that  the  negligence  of  the  trespasser  In 
placing  himself  there  cannot  deprive  him  of 
the  right  to  recover  for  an  Injury  recelyed  In 
attempting  to  get  off. 
6.  One  on  whom  a  vrllfnl  Injnry  la  In* 
fllcted  Is  not  precluded  by  his  mere  failure- 
to  exercise  reasonable  care  to  avoid  the  con- 
sequences of  the  Injury,  from  recovering  for 
so  much  of  the  damage  as  results  from  that 
failure. 

(December  22,  1898.) 

QUESTIONS  CERTIFIED  by  the  Court  of 
Civil  Appeals  for  the  First  Supreme  Ju- 
dicial District  for  the  opinion  of  the  Su- 
preme Court  which  arose  upon  an  appeal 
by  defendant  from  a  judgment  of  the  Dis- 
trict Court  of  Wharton  County  in  favor 
of  plaintiffs  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to 
have  been  cauned  by  defendant's  negligence. 
Anstoers  favorable  to  appellees. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  L.  Jackson  for  appellant. 

Messrs.  J.  V.  Meek,  O.  T.  Holt,  and  J» 
H.  DaTe&port,  for  appellees: 

Where  an  allegation  is  defective,  and  the 
defendant  fails  to  except  to  it,  or  to  offer 
objection  to  the  evidence  offered  thereunder,, 
a  trial  and  verdict  cure  the  allegation,  and 
it  will  be  presumed  that  the  court  would 
not  have  charged  the  jur^  thereon  unless  it 
had  been  proved,  the  omissions  in  the  alle- 
gations being  such  as  can  be  implied  fron> 
the  other  allegations  by  a  fair  and  reasona- 
ble intendment.     When  there  are  two  counts 


Note. — ^For  master's  lI&bMity  on  account  of 
servant's  tort  toward  person  having  no  con- 
tractual relatioBs  with  the  master,  see  note 
44  L.  R.  A. 

See  also  44  L.  R.  A.  316. 


to  Ritchie  V.  Waller  (Conn.)  27  L.  B.  A.  161. 
See  also  Pierce  v.  North  Carolina  B.  Co.  (N.  C.> 
ante,  810. 


«54 


Texas  Supbemb  Court. 


Dbg., 


in  a  petition,  one  defective  and  the  other 
^ood,  there  being  no  exceptions  to  the  defec- 
tive count,  a  general  verdict  for  the  plaintiff 
<iure8  the  defective  count. 

Tex.  Bev.  Stat.  1895,  art.  1453;  Qillies  y. 
Wofford,  26  Tex.  77;  Carter  v.  Wallace,  2 
Tex.  206;  Schuster  v.  Frendenthal,  74  Tex. 
^3 ;  1  Chitty,  PI.  705 ;  Tewas  d  P,  R.  Co.  v. 
Kirk,  62  Tex.  232;  St.  Louis  d  B,  F.  R,  Co, 
T.  George,  85  Tex.  155;  Dame  v.  Missouri, 
K,  d  T.  R.  Co.  (Tex.  Civ.  App.)  43  S.  W. 
44;  Smith  v.  Montes,  11  Tex.  25;  Lambert 
v.  Weir,  27  Tex.  359;  O'Connor  v.  Toums,  1 
Tex.  107. 

When  the  petition  and  answer,  or  either 
of  them,  and  the  evidence  raises  an  issue  in 
the  case,  it  is  the  duty  of  the  court  to  sub- 
mit it  in  its  charge  to  the  jury. 

Tex.  Rev.  Stat,  art  1317 ;  Blum  v.  Whit- 
worth,  66  Tex.  350. 

It  being  shown  that  the  engineer  was  in 
exclusive  charge  of  the  locomotive  engine, 
and  that  he  was  responsible  for  its  proper 
operation  and  preservation,  he  had  implied 
authority  to  eject  persons  riding  thereon, 
and  it  was  not  error  for  the  court  to  submit 
the  issue  to  the  jury  as  to  whether  or  not 
he  had  authority  to  eject  persons  riding  up- 
on the  engine,  and  there  could  be  no  injury 
to  appellant  in  submitting  the  question  as  a 
controverted  fact,  rather  than  in  charging 
the  existence  of  the  authority  as  a  matter  oi 
law. 

International  d  O.  N.  R.  Co.  v.  Anderson, 
82  Tex.  516;  Carter  v.  Louisville,  N.  A.  d  O. 
R.  Co.  98  Ind.  552,  49  Am.  Rep.  780. 

The  court  charged  upon  the  feature  of 
contributory  negligence  as  the  same  was 
raised  under  the  pleadings  and  evidence  in 
the  case. 

Texas  d  P.  R.  Co.  v.  Breadoio,  90  Tex.  27 ; 
Teoas  d  P.  R.  Co.  v.  Staggs,  90  Tex.  458; 
Temas  d  P.  R.  Co.  v.  Watkins,  88  Tex.  20; 
Hays  V.  Chiinesville  Street  R.  Co.  70  Tex. 
602;  Sweeney  v.  Oulf,  C.  d  S.  F.  R.  Co.  84 
Tex.  433;  International  d  G.  N.  R.  Co.  v. 
Cocke,  64  Tex.  158;  Houston  d  T.  C.  R.  Co. 
V.  Smith,  52  Tex.  184;  International  d  G. 
y.  R.  Co.  V.  Neff,  87  Tex.  303;  Teofas  d  P. 
R.  Co.  V.  Watkins,  88  Tex.  20;  Shearm.  & 
Redf.  Neg.  chap.  3;  Cooley,  Torts,  p.  674; 
Whittaker's  Smith,  Neg.  p.  373. 

Gaines,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  court  of  civil  appeals  for  the  first 
supreme  judicial  district  has  certified  for 
our  decision  the  following  questions : 

"The  plaintiffs,  Mrs.  E.  S.  Zantzinger, 
who  is  joined  in  this  action  by  her  husband, 
is  the  mother  of  Aimer  Campbell,  a  minor; 
and  the  suit  is  in  her  own  oehalf,  as  well 
as  in  behalf  of  her  son,  to  recover  damages 
for  personal  injuries  sustained  by  him,  as  it 
is  claimed,  through  the  negligence  of  the  ap- 

Sellant,  who  wad  defendant  below.  The  evi- 
ence  adduced  at  the  trial  showed  that  de- 
fendant had  a  train  of  cars  attached  to  the 
front  end  of  a  switch  engine,  which  was  run- 
ning backwards,  pulling  the  cars  after  it, 
into  the  city  of  Houston,  from  a  neighboring 
station.  The  switch  engine  had  no  pilot  or 
cowcatcher  in  front  of  it,  but  attached  at 
44  L.  R.  A. 


each  end  was  a  footboard,  extending  across 
the  track.  The  car  nearest  the  engine  was 
a  fiat  car,  several  feet  intervening  between 
it  and  the  footboard.  While  the  train  was 
slowly  moving,  Aimer  Campbell,  without 
permission  of  anyone,  and  contrary  to  the 
rules  of  the  company,  entered  upon  the  foot- 
board, for  the  purpose  of  riding  into  Hous- 
ton, and  stood  upon  it,  between  the  engine 
and  flat  car.  After  he  had  ridden  a  short 
distance  the  cylinder  cock  of  the  engine  was 
opened  by  the  engineer,  and  hot  water  and 
steam  were  thereby  thrown  upon  his  legs 
and  feet,  whereupon  he  sprans  from  the 
footboard  towards  the  flat  car,  intending  to 
get  upon  the  latter,  but  missed  it  and  fell 
upon  the  track,  and  was  run  over  and  injured. 
There  is  evidence  tending  to  show  that  the 
cylinder  cock  was  opened  by  the  engineer  for 
the  purpose  of  throwing  the  steam  and  water 
upon  the  boy,  in  order  to  make  him  get  off 
the  engine;  but  the  evidence  does  not  war- 
rant the  conclusion  that  the  engineer  intend- 
ed more  than  this,  or  that  he  intended  to  in- 
jure Campbell  in  the  way  in  which  he  was 
injured.  The  engineer  had  authority  to 
eject  persons  wrongful! v  riding  upon  the  en- 
gine. There  is  also  evidence  tending  to  show 
that  the  fright  and  pain  caused  to  Campbell 
by  the  steam  and  water  also  caused  him  to 
lose  his  presence  of  mind,  and  to  make  the 
leap  in  order  to  escape.  The  steam  and 
water  caused  pain  ana  fright,  but  did  not 
injure  the  skin.  He  testifled  that  he  was 
facing  the  engineer,  with  his  back  to  the  flat 
car,  and  that  after  the  escape  of  steam  and 
water  commenced  he  turned  and  made  the 
leap,  calculating  to  reach  the  flat  car  with 
his  feet,  but  not  his  hands;  that  after  he 
fell  between  the  cars  he  crawled  forty  or 
flfty  feet  in  the  direction  in  which  the  train 
was  moving,  in  order  to  avoid  the  brake 
beam  under  the  flat  car,  and  then  attempted 
to  get  across  the  rail,  and  was  caught.  There 
is  also  evidence  tending  to  show  that  the 
engineer  saw  Campbell  fall  between  the  cars, 
knew  his  danger,  and  could  have  stopped  the 
train  in  time  to  have  avoided  the  injury. 
This  we  do  not  regard  as  affecting  the  ques- 
tions certifled.  The  evidence  is  uncontra- 
dicted that  in  getting  upon  the  footboard 
Campbell  was  a  trespasser,  and  was  guilty 
of  negligence,  and  the  court  below  so  in- 
structed the  jury.  He  was  nearly  seventeen 
years  of  age,  and  understood  the  dangers 
and  risks  of  the  situation.  The  charge  giv- 
en below  submitted  only  two  grounds  upon 
which  the  plaintiffs  could  recover,  and  care- 
fully restricted  the  jury  to  them.  The  first 
is  stated  in  the  charge  set  out  below,  and 
the  second  submits  the  question  whether  or 
not  the  engineer,  after  discovering  Camp- 
bell's danger,  used  proper  care  to  prevent 
the  injury.  As  to  the  latter  we  deem  it  un- 
necessary to  state  more.  The  charge  re- 
ferred to  is  as  follows:  'You  are  instructed 
that  if  you  flnd  from  the  evidence  that,  at 
the  time  and  place  stated  in  plaintiffs'  peti- 
tion. Aimer  Campbell  got  upon  the  foot- 
board or  runningboard  attached  to  the  en- 
gine then  being  operated  on  defendant's  linp 
of  railway  by  its  agents  and  servants,  and 
that  while   the  said   Aimer   Campbell   was 
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standing  upon  said  footboard,  and  while  said 
engine  and  train  of  cars  were  in  motion,  the 
•defendant's  engineer  in  charge  of  said  en- 
gine, bv  means  of  the  cylinder  cocks  attached 
<to  said  engine,  caused  hot  water  or  steam 
to  be  thrown  upon  said  Aimer  Campbeirs 
person  for  the  purpose  of  frightening  or 
-flcaring  him  off  the  engine,  and  that  the  op- 
ening of  the  cylinder  cocks  for  the  purpose 
of  letting  out  uie  hot  water  or  steam  was  aone 
for  the  purpose  of  throwing  the  water  upon 
•aid  Aimer  Campbell,  and  not  in  the  opera- 
tion of  the  engine;  and  you  further  And  that 
4o  eject  Aimer  Campbell  from  his  position 
on  &e  footboard  of  the  engine  was  witJiin 
the  scope  of  the  duty  of  said  engineer  in 
operating  the  engine,  and  that  he  liad  im- 
plied authority  to  do  so,  and  that  said  act 
on  his  part;  of  throwing  the  water  or  st&am 
on  Aimer  Campbell,  was  negligence,  as  here- 
in defined;  ana  if  you  further  find  that  hot 
water  or  steam  so  thrown  on  said  Aimer 
Campbell  so  frightened  him,  or  caused  oim 
such  pain,  that  m  order  to  escape  therefrom 
he  made  an  attempt  to  jump  upon  the  fiat 
ear  in  front  of  the  engine,  and  fell  upon  the 
track,  where  the  wheels  of  said  car  passed 
eyer  his  leff,  injuring  him  substantially  as 
eet  out  in^uie  petition;  and  you  further  be- 
lieye  that  the  said  act  of  the  engineer  in 
turning  the  hot  water  or  steam  upon  the 
said  Aimer  Campbell  was  negligence,  as 
hereinafter  deflnea,  and  was  the  proximate 
cause  of  the  said  accident, — ^you  will  find 
for  the  plaintiffs.' 

"The  questions  certified  are  as  follows: 
First.  Should  the  act  of  the  engineer  in 
throwing  out  the  steam  and  water  for  the 
purpose  of  ejecting  Campbell  from  the  en- 
gine be  deemed  wilful,  in  its  relation  to  tlie 
result  which  actually  followed,  but  was  not 
intended,  so  that  the  negligence  of  Campbell 
in  placing  himself  in  such  a  position,  with- 
out which  he  would  not  baye  receiyed  his  in- 
iury,  cannot  be  considered  contributory  neg- 
ligence, or  should  such  act  of  the  enarineer 
be  regarded  as  only  a  negligent  cause  of  such 
injuries,  with  which  the  negligence  of  Camp- 
Mi  may  be  considered  as  contributing  to 
the  result?  Second.  Should  the  court,  in 
applying  to  the  facts  of  this  case  as  ahoye 
stated  Uie  rule  announced  in  International 
-d  G,  N,  R.  Co.  V,  Neff,  87  Tex.  303,  ha\  e  as- 
sumed that  Campbell's  act  in  making  the 
leap  described  was  not  contributory  negli- 
gence, and  that  he  was  excused  by  the  act 
of  the  engineer  and  the  other  facts  of  the 
situation  from  the  exercise  of  ordinary  pru- 
dence, or  should  it  haye  submitted  to  the 
jury  the  question  of  the  adequacy  of  such 
facts  to  produce  a  state  of  mind  in  which  or- 
dinary prudence  should  not  be  expected  of 
him,  and  the  further  question  whether  or 
not  such  state  of  mind  was  produced?" 

The  statute  which  authorizes  a  court  of 
ciyil  appeals  to  refer  an  issue  of  law  to  this 
court  for  determination  makes  it  the  duty 
of  the  chief  justice  of  that  court  "to  certify 
the  yery  question  to  be  decided."  Rev.  Stat. 
1896,  art.  1043.  By  "the  very  question"  we 
do  not  understand  is  meant  an  abstract 
question  which  may  determine  the  issue  as 
presented  in  that  court,  but  the  issue  itself 
44  L.  R.  A. 


as  there  presented.  For  example,  if  it  be 
the  correctness  of  the  ruling  of  the  court  in 
sustaining  or  overruling  an  exception  to  a 
pleading,  the  substance,  at  least,  of  the 
pleading  and  of  the  exception  ought  to  be  set 
out  in  the  statement,  and  not  merely  an  ab- 
stract question  submitted,  which  may,  in  the 
opinion  of  that  court,  determine  the  point. 
Such,  as  we  think,  is  the  rule,  also,  as  to  the 
giving  or  refusal  of  instructions,  the  ad- 
mission or  exclusion  of  evidence,  and,  in  gen- 
eral, to  all  the  issues  of  law  which  may  be 
presented  upon  the  appeal.  It  is  the  precise 
question  ruled  upon  m  the  trial  court,  as 
snown  by  the  record  in  the  court  of  civil  ap- 
peals, which  that  court  is  authorized  to  cer- 
tify, and  which  we  have  jurisdiction  to  de- 
termine. In  the  certificate  before  us  a  por- 
tion of  the  charge  of  the  court  is  set  forth, 
and  the  questions  certified  seem  to  bear  upon 
the  correctness  of  the  instruction  quoted.  It 
resolves  itself,  as  it  seems  to  us,  into  a 
question  whether  or  not  the  charge  be  cor- 
rect in  the  particulars  indicated  by  the  in- 
quiry. We  infer  from  the  statement  accom- 
panying the  questions  that  the  action  of  the 
minor  son  to  recover  damages  for  his  injur- 
ies, and  that  of  his  mother  to  recover  for 
the  loss  resulting  to  her  from  the  same 
cause,  were  prosecuted  together  in  one  pro- 
ceeding without  objection.  We  have  had 
some  doubt  whether  we  ought  to  answer  the 
second  question,  and  we  are  now  of  opinion 
that,  if  we  had  the  case  of  the  son  only,  that 
question  would  be  abstract,  and  should  not 
be  determined.  So  far  as  he  is  concerned, 
upon  the  hypothesis  stated  in  the  instruc- 
tion he  was  entitled  to  recover,  at  least,  for 
the  assault  made  upon  him,  without  reference 
to  the  injuries  which  subsequently  resulted; 
and,  therefore,  as  to  him  the  charge  was  cor- 
rect. The  jury  were  not  told  that  he  had  a 
right  to  recover  for  the  injury  to  his  leg. 
If  such  instruction  was  elsewhere  given,  the 
court  of  civil  appeals  has  not  so  stated. 
Therefore  it  seems  to  us  that  the  question  of 
his  right  to  recover  for  the  loss  of  his  leg, 
in  the  event  that  his  action  succeeding  the 
assault  upon  him  was  negligent,  does  not 
arise  out  of  the  very  question  before  the 
court  of  civil  appeals.  But  the  case  of  the 
mother  is  different.  It  is  apparent  from 
the  statement  of  the  case  that  no  injury  re- 
sulted to  her  simply  from  the  throwing  of 
the  hot  water  upon  her  son.  If  it  had 
stopped  there,  no  loss  would  have  resulted 
to  her.  Her  right  of  action,  if  it  exists  at 
all,  results  from  the  injury  to  his  leg,  and 
the  consequent  expenses  and  loss  of  service. 
Therefore,  unless,  upon  the  facts  by  pot  he  t- 
ically  stated  in  the  instruction  of  the  court, 
she  was  entitled  to  recover  the  damages  re- 
sulting to  her  from  that  injury,  the  charge  is 
not  correct  as  a  whole.  The  charge  makes  no 
distinction  as  to  the  respective  rights  of  the 
mother  and  the  son,  but  instructs  the  jury 
that,  if  they  find  the  facts  as  stated,  to  find 
"for  the  plaintiffs."  We  conclude  that,  in 
this  aspect  of  the  case,  the  question  of  the 
correctness  of  the  charge  presents  both  points 
upon  which  it  seems  the  court  of  civil  ap- 
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peals  desired  to  elicit  our  opinion,  and  we 
therefore  proceed  to  answer  the  question: 

1.  If  the  servants  of  the  appellant  com- 
pany purposely  threw  the  hot  water  upon 
Campbell,  it  was  an  intentional,  and  not  a 
negligent,  wrong.  The  fact  that  he  was  a 
trespasser  upon  the  train  did  not  justify 
the  engineers  conduct.  The  latter  had  the 
right  to  remove  hira,  and  for  that  purpose 
to  put  his  hands  upon  him,  and  to  use  such 
force  as  was  necessary  to  accomplish  that 
end.  But  the  means  adopted  resulted  in  an 
assault.  We  answer  the  first  question,  in 
its  first  form,  in  tlie  affirmative;  and  in  its 
second  form,  in  the  negative. 

2.  The  second  question  presents  a  novel 
and  difficult  point,  and  one  upon  which  we 
have  found  no  direct  authority.  It  must  be 
resolved  upon  principle.  When  the  negli- 
gence of  the  plaintiir  concurs  with  that  of 
the  defendant,  and  contributes  to  produce 
the  damage  for  which  he  sues,  he  cannot  re- 
cover. It  is  not  so  if  the  act  of  the  defend- 
ant be  wilful.  In  speaking  of  the  rule  of 
contributory  negligence,  the  supreme  court 
of  Indiana  says:  ''The  doctrine,  however, 
can  have  no  application  to  the  case  of  an  in- 
tentional and  unlawful  assault  ond  battery, 
for  the  reason  that  the  person  thus  assaulted 
is  under  no  obligation  to  exercise  any  car« 
to  avoid  the  same,  by  retreating  or  other* 
wise,  and  for  the  further  reason  that  his 
want  of  care  can  in  no  just  sense  be  said  to 
contribute  to  the  injury  inflicted  upon  him 
by  suoh  assault  and  battery."  Steintnetz  v. 
Kelly,  72  Ind.  442,  37  Am.  Rep.  170.  See 
also  Ruter  v.  Foy,  46  Iowa,  132;  Broivnell 
V.  Flagler,  5  Hill,  282.  The  principles  an- 
nounced apply  to  the  question  of  the  origi- 
nal right  of  action.  The  que.'^tion  under 
consideration,  however,  involves  rather  an 
inquiry  as  to  the  duty  of  a  party  who  has 
been  iniured  by  the  fault  of  another  to  use 
reasonable  precautions  to  avoid  the  conse- 
quences of  his  injury.  1  Sedgw.  Damages,  § 
202.  In  neffligence  cases  such  duty  is  usu- 
ally regarded  as  a  part  of  the  law  of  contrib- 
utory negligence.  The  rule  is  that  if  a 
plaintiff,  who  has  been  injured  by  the  negli- 
gent conduct  of  the  defendant,  fails  to  exer- 
cise reasonable  care  to  avoid  the  conse- 
quences of  his  injury,  he  cannot  recover  for 
so  much  of  his  damage  as  results  from  that 
failure.  But  does  this  rule  apply  to  the 
case  of  a  wilful  injury?  We  are  of  opinion 
that  it  does  not.  Since  on'e  who  has  com- 
mitted an  assault  and  battery  upon  another 
cannot  urge  in  his  defense  that  the  plaintiff 
might  by  the  use  of  due  care  have  avoided 
the  batteiT,  we  think  where  the  injury  is  in- 
tentional he  should  not  be  permitted  to  say, 
in  reduction  of  the  damasee,  that  the  plain- 
tiff might  have  prevented  them,  at  least  in 
part,  by  careful  conduct  on  his  part.  If  neg- 
ligence contributing  to  the  injury  cannot  be 
set  up  to  defeat  the  action  when  the  act  of 
the  defendant  was  wilful,  by  a  parity  of  rea- 
soning the  defendant  in  such  a  case  should 
not  be  permitted  to  say  that,  but  for  the  neg- 
ligence of  the  plaintiff  in  failing  to  avoid  the 
consequences  of  the  wrong,  he  would  have 
suffered  no  damage,  or  only  a  part  of  th» 
damages  for  which  he  claims  a  recovery.  We 
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apprehend  that  a  plaintiff  cannot  make  a 
caae  by  intentionally  contributing  to  the  in- 
jury which  the  defendant  wilfully  intends  to 
inflict  upon  him.  For  example,  should  one 
intentionally  hurl  a  missile  ut  another,  with 
the  intent  to  injure,  and  should  the  other 
voluntarily  place  himself  in  its  way,  and 
therebjr  receive  a  battery  which  he  would 
otherwise  have  escaped,  the  person  so  struck 
could  not  recover.  So.  when  he  has  been  in- 
tentionally injured,  he  should  not  be  per- 
mitted to  recover  damages  which  might  have 
resulted  from  his  wilful  omission  to  take 
reasonable  precautions  to  avoid  the  conse- 
quences of  the  wrong.  Since  a  negligent  act 
of  the  plaintiff,  contributing  to  a  result 
brought  about  by  the  concurring  negligent 
act  of  the  defendant,  exonerates  the  defend- 
ant from  the  consequences  of  his  wrong, — 
pro  tantOy  at  least, — so  a  wilful  act  of  the 
plaintiff  should  have  a  like  effect  in  case  of 
an  intentional  injury.  Loker  v.  Damon,  17 
Pick.  284.  In  the  case  cited,  Chief  Justice 
Shaw  says:  "In  assessing  damages,  the  di- 
rect and  immediate  consequences  of  the  in- 
jurious act  are  to  be  regarded,  and  not  the 
remote,  speculative,  and  contingent  conse- 
quences, which  the  partj^  injured  might 
easily  have  avoided  by  his  own  act.  Sup- 
pose a  man  should  enter  his  neighbor's  fleld 
unlawfully,  and  leave  the  gate  open;  if.  be- 
fore the  owner  knows  it,  cattle  enter  and  de- 
stroy the  crop,  the  trespasser  is  responsible. 
But  if  the  ovmer  sees  the  gate  open,  and 
passes  it  frequently,  and  wOfully  and  ob- 
stinately, or  through  gross  negligence,  leaves 
it  open  all  summer,  and  cattle  get  in,  it  is 
his  own  folly.  So,  if  one  throw  a  stone  and 
break  a  window,  the  cost  of  repairing  the 
window  is  the  ordinary  measure  of  damage. 
But  if  the  owner  suffers  the  window  to  re- 
main, without  repairing,  a  great  length  of 
time  after  notice  of  the  fact,  and  his  furni- 
ture or  pictures,  or  other  valuable  articles, 
sustain  damage,  or  the  rain  beats  in  and 
rots  the  window,  this  damage  would  be  too 
remote.  We  think  the  jury  were  rightly  in- 
structed that,  as  the  trespass  consisted  in 
moving  a  few  rods  of  fence,  the  proper  meas- 
ure of  damc^e  was  the  cost  of  repairing  it,, 
and  not  the  loss  of  a  subsequent  year's  crop, 
arising  from  the  want  of  such  fence.  I  do 
not  mean  to  say  that  other  damages  may  not 
be  given  for  injury  in  breaking  the  plain- 
tiff's close,  but  I  mean  only  to  say  that,  in 
the  actual  circumstances  of  this  case,  the 
cost  of  replacing  the  fence,  and  not  the  loss- 
of  an  ensuing  year's  crop,  is  to  be  taken  as 
the  rule  of  damages  for  that  part  of  the  in- 
jury which  consisted  in  removing  the  fence 
and  leaving  the  close  exposed."  Where,  in 
cases  of  an  intentional  tort,  the  plaintiff  haa 
purposely  omitted  to  talce  reasonable  steps 
to  prevent  an  aggravation  of  his  dainage:«.  or 
has  been  so  grossly  negligent  in  that  regard 
as  to  be  deemed  guilty  of  a  wilful  omission 
on  his  part,  he  ought  not  to  recover  for  the 
damages  which  might  have  been  prevented 
by  proper  care;  but,  on  the  other  hand,  we 
think  that  he  should  recover  his  full  dam- 
ages where  he  has  been  guilty  of  ordinary 
negligence  only.  A  party  cannot  voluntar- 
ily inflict  an  injury  upon  another,  and  then 
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dmim  that  the  party  injured  owes  him  the 
4uty  to  exercise  ordinary  care  to  protect  him 
from  the  consequences  of  his  act.  We  an- 
swer the  second  question  by  saying  that,  in 


our  opinion,  the  trial  court  did  not  err  in 
failine  to  submit  the  question  of  Campbeira 
contributory  negligence  in  the  charge  set 
out  in  the  statement. 


WASHINGTON  SUPREME  COURT. 


Maurice  K.  SMITH,  Bespt., 


V. 


NORTH  AMERICAN  TRANSPORTATION 
&  TRADING  COMPANY,  Appt. 


( 


.Wash. 


) 


C  A  •teamer  compelleA  to  abandon  for 
tlio  aoaaon  Its  trip  from  Seattle  to 
I>awtion  after  it  reaches  Ft.  Yukon,  because 
of  the  low  stage  of  the  water  In  the  Yukon 
rlTer,  owes  to  a  passenger  whom  It  has  agreed 
to  transport  to  Dawson  by  September  15 
of  the  current  year  the  doty  of  bringing  him 
back  to  Seattle  without  charge,  and  has  no 
right  to  leave  him  where  he  will  be  forced 
to  remain  over  winter  in  the  Alaskan  climate,- 
to  await  the  convenience  of  the  carrier  for 
completing  the  transportation  the  following 
•nmmer. 

2.  It  la  tlie  daty  of  a  traneportatlon 
eompany  legitimately  to  inform  Itself  con- 
cerning the  stages  of  water  on  a  route  over 
which  it  contracts  to  transport  a  passenger, 
and  he  may  rely  upon  the  carrier's  informa- 
tion concerning  the  practicability  and  feasi- 
bility of  the  trip. 

3,  To  excuse  nonperformance  of  a 
contract  on  the  ground  of  an  act  of  God, 
there  must  be  no  mixture  of  negligence  or 
want  of  diligence,  judgment,  or  skill  on  the 
part  of  the  promisor. 

(February  23,  1890.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  King  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  breach  of  a  transporta- 
tion contract.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Banainan,  KelleHor,  Sc  Emory, 
for  appellant: 

Low  water  is  the  act  of  God. 

Bennett  v,  Bryam,  38  Miss.  17,  75  Am.  Dec. 
^0 ;  Silver  ▼.  Hale,  2  Mo.  App.  567 ;  Boner  v. 
Merchants'  8.  B.  Co.  46  N.  C.  (1  Jones  L.) 
217. 

The  freezing  of  canals  has  always  been 
held  the  act  of  God. 

Beckwith  ▼.  Frisbie,  32  Vt  559 ;  Parsons 
V.  Hardy,  14  Wend.  215,  28  Am.  Dec.  521; 
Boicman  v.  Teall,  23  Wend.  306,  35  Am.  Dec. 
502 ;  Empire  Transp.  Oo.  y.  Wallace,  68  P^. 
:S02,  8  Am.  Rep.  178;  West  v.  The  Berlin,  3 
Iowa,  532. 

So  of  a  snowstorm. 

BaUentine  v.  North  Missouri  R.  Oo.  40 
Mo.  491,  93  Am.  Dec.  315. 


The  ticket  is  wholly  silent  as  to  time.  If 
it  is  a  contract,  the  law  implies  a  reasonable 
time,  conclusively  presumes  it,  and  will  not 

Sermit  an  express  date  to  be  fixed  by  evi- 
ence. 

2  Parsons,  Contr.  p.  661. 

Is  a  ticket  a  contract?  If  it  be  a  signed 
ticket,  if  the  purchaser  affixes  his  name  to  it, 
then  it  is  a  contract  just  like  any  other  docu- 
ment that  is  signed. 

Masher  v.  8t.  Louis,  I.  M.  d  S.  R.  Co.  127 
U.  S.  390,  32  L.  ed.  249;  Boylan  v.  Hot 
Springs  R.  Co.  132  U.  S.  146,  33  L.  ed.  290. 

The  ticket,  then,  was  a  contract,  the  con- 
tract was  silent  as  to  time,  the  law  allows 
no  specific  time  to  be  fixed,  and,  if  the  time 
for  performance  was  not  fixed,  a  reasonable 
time  is  the  result,  and  the  carrier  is  enti- 
tled to  the  allowance  for  the  act  of  God. 

1  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  598,  note 
2,  p.  599. 

The  carrier  shows  the  act  of  God — the  bur- 
den of  proof  that  the  carrier's  negligence 
contributed  to  it  or  that  he  could  have  got- 
ten through  nevertheless  devolves  upon  the 
passenger. 

Memphis  A  C.  R.  Co.  v.  Reeves,  10  Wall. 
176,  19  L.  ed.  909. 
Messrs.  Byera  &  Byers,  for  respondent: 
The  act  of  God  is  not  an  excuse  for  a  fail- 
ure to  perform  a  contract  when  the  perform- 
ance of  the  contract  is  possible  or  when  the 
impossibility  is  one  of  the  probable  contin- 
gencies which  a  prudent  man  should  have 
foreseen  and  provided  for. 

2  Parsons,  Contr.  7th  ed.  p.  672;  Harmony 
v.  Bingham,  12  N.  Y.  99,  62  Am.  Dec.  142; 
Mississippi  River  Logging  Co.  v.  Rohson,  32 
U.  S.  App.  520,  69  Fed.  Rep.  773,  16  C.  C. 
A.  400;  Central  Trust  Co.  v.  Wahash,  St.  L. 
d  P.  R.  Co.  31  Fed.  Rep.  440. 

A  contract  for  passage  is  an  entire  con- 
tract for  the  voyage,  and  if  the  voyage  is 
broken  up,  and  the  passenger  is  not  able  to 
reach  his  destination,  he  is  entitled  to  re- 
cover his  passage  money  at  least. 

Fetter,  Carr.  §  274;  Brown  v.  Harris,  2 
Gray,  369. 

In  support  of  the  judgment,  see 

Williams  v.  Vanderhilt,  28  N.  Y.  217,  84 
Am.  Dec.  333 ;  Turner  v.  Great  Northern  R. 
Co.  15  Wash.  213;  Wilmington  Transp.  Co. 
V.  O'Neil,  98  Cal.  1;  Angell,  Carr.  §  531; 
Hutchinson,  Carr.  §§  604,  608,  612;  Fetter, 


NOTB. — ^As  to  effect  of  Intervening  imposslbll- 
Uy  of  pMrformance,  to  relieve  from  the  obligation 
of  a  contract,  see  note  to  Stewart  v.  Stone  (N. 
T.)  14  L.  R.  A.  215. 

As  to  act  of  God  affecting  carriers,  see  also 
Wald  V.  Pittsburg,  C.  C.  ft  St.  L.  R.  Co.  (111.) 
35  L.  R.  A.  356;  Pierce  v.  Southern  P.  Co. 
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(Cal.)  40  L.  R.  A.  850;  Smith  v.  Western  Rail- 
way of  Ala.  (Ala.)  11  L.  R.  A.  619:  Long  v. 
Pennsylvania  R.  Co.  (Pa.)  14  L.  R.  A.  741: 
Lang  V.  Pennsylvania  R.  Co.  (Pa.)  20  L.  R.  A. 
860;  and  Libby  v.  Maine  C.  R.  Co.  (Me.)  20  L. 
R.  A.  812. 
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Washington  Suprbmb  Court. 


Feb.^ 


Carr.  §  535,  and  cases;  Ryan  y.  Rogers,  96 
Cal.  349;  School  Dist,  No.  1  v.  Dauchy,  25 
Conn.  530,  G8  Am.  Dec.  371. 

Dunbar,  J.,  delivered  the  opinion  of  the 
court: 

The  respondent  sued  the  appellant,  the 
North  American  Transportation  &  Trading 
Company,  alleging  an  agreement  by  the  4e- 
fendant  to  take  him  from  Seattle  to  Dawson 
by  September  15, 1897,  by  way  of  St.  Michael 
and  the  Yukon  river.  When  the  steamer 
Cleveland,  on  which  he  took  passage,  arrived 
at  Ft.  Yukon,  it  proceeded  no  further.  It 
was  claimed  by  defendant's  officers  that  it 
could  not  proceed  further  by  reason  of  low 
water,  and  the  respondent  was  returned  by 
the  company  to  St.  Michael,  from  whence,  at 
his  own  expense  he  returned  to  Seattle,  the 
respondent  payins  to  appellant  for  passage 
money  from  Seattle  to  Dawson  City  tne  sum 
of  $200.  The  suit  is  to  recover  the  passage 
money,  the  expense  he  was  put  to  in  return- 
ing to  SeatUe,  and  damages  for  loss  of  time. 
The  jury  returned  a  verdict  in  the  sum  of 
$380.50  in  favor  of  plaintiff.  He  was  award- 
ed $200,  the  passage  money;  $52.50,  expense 
of  return  to  Seattle;  $8,  board  paid  by  re- 
spondent at  St.  Michael;  and  $120,  for  loss 
of  time.  Judgment  was  entered  on  this  ver- 
dict, and  an  appeal  was  taken  here. 

It  is  alleged  that  the  court  erred  in  charg- 
ing the  jury  that  it  was  the  duty  of  the  com- 
pany, if  it  could  not  take  the  respondent 
through,  to  bring  him  back  to  Seattle  with- 
out charge.  We  think  that,  under  the  cir- 
cumstances, this  instruction  correctly  stated 
the  law.  This  is  not  a  parallel  case  with 
those  in  which  passengers  are  delayed  on 
railroads  where  cars  are  running  on  frequent 
and  regular  time,  and  delays  are  presumed  to 
be  and  are  purely  temporary.  There  is  no 
contention  by  the  appellant  in  this  case  that 
the  delay  here  would  have  been  a  temporary 
one,  or  that  there  was  any  probabilitv  that 
the  passengers  could  have  been  forwarded  be- 
fore the  next  summer.  There  is  no  case  that 
holds — and  we  would  not  follow  it  if  there 
were — ^that  passengers  could  be  discharged 
from  a  steamer  on  which  they  had  taken  pas- 
sage, and  forced  to  remain  over  winter  in 
an  Alaskan  climate,  to  await  the  convenience 
of  a  transportation  company  for  their  remov- 
al the  next  summer. 

The  second  assignment  of  error  embraces 
the  same  proposition,  viz.,  the  court  directed 
the  jury  that  the  company  had  no  right  to 
compel  or  require  the  passengers  to  get  off 
and  stop  at  Ft.  Yukon  or  Munook,  if  they 
were  not  willing  to  do  so. 

The  third  assignment  is  that  the  court 
erred  in  refusing  to  give  the  following  in- 
struction asked  Dy  the  defendant:  "I  in- 
struct you,  gentlemen,  that  if  you  shall  find 
that  the  defendant  company  carried  plaintiff 
to  Ft.  Yukon  without  any  unreasonable  de- 
lay, and  at  that  place  encountered  a  stage 
of  water  so  low  as  to  make  a  continuance  of 
navigation  towards  Dawson  impossible,  that 
this  constitutes  the  act  of  God,  and  that  the 
company  was  excused  from  carrying  him  fur- 
ther towards  Dawson  until  the  stage  of  wa- 
ter should  be  sufficient."  Conceding,  with- 
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out  deciding,  that  low  water,  under  the  cir- 
cumstances mentioned  in  the  instruction,  ift 
an  act  of  Grod,  this  instruction  does  not  con- 
tain the  qualifications  necessary  to  consti- 
tute it  the  law  as  applicable  to  this  case. 
There  is  eliminated  from  the  instruction  the 
question  of  the  duty  of  the  transportation 
company  to  legitimately  inform  itself  con- 
cerning the  stages  of  water  on  the  route.  The 
passenger,  when  he  buys  transportation  of 
a  company,  must  necessarily  rely  upon  the 
company's  information  concerning  the  prac- 
ticability and  feasibility  of  the  trip  contract- 
ed for.  It  is  for  the  company  to  put  on  foot 
inquiries  concerning  the  feasibuity  of  the 
trip  or  probability  of  its  beine  able  to  carry 
out  its  contract.  For  aught  that  appears  in 
this  instruction,  it  miffht  have  been  known 
to  the  company  that  these  passengers  could 
not  have  been  transported  any  further  than 
the  Yukon  river;  and  yet,  under  the  theory 
of  the  instruction,  it  would  be  justified  in 
taking  from  travelers  the  full  fare  to  Daw- 
son, and  leavinf^  its  passengers  stranded  on 
the  route.  This  qualification  was  under- 
stood by  the  appellant,  and  acted  upon  in  its 
answer  to  the  complaint;  for  subdivision  3 
of  the  answer  is  to  the  effect  that  the  Yukon 
river  was  at  that  time  so  low  as  to  be  im- 
possible of  navigation  between  FL  Yukon 
and  Dawson  City  by  the  John  J.  Healy  or 
any  other  craft  plying  in  those  waters  pro- 
pelled by  steam,  and  engaged  in  the  carnage 
of  freight  and  passengers  for  hire;  that  this 
stage  of  the  water  between  those  places  was 
utterly  unforeseen  by  appellant,  and  could 
not  have  been  foreseen,  and  was  wholly  un- 
exampled. This  qualification  should  have 
been  incorporated  in  the  instruction.  But 
these  instructions,  toother  with  the  others, 
the  refusal  to  give  which  is  assigned  as  error 
here,  are  all  rendered  inapplicable  by  the 
undisputed  testimony  in  the  case.  The  court 
instructed  the  jury  as  follows:  ''Now,  the- 
defense  here,  really  and  strictly  speaking, 
is  that  the  defendant  was  prevented  from 
taking  the  plaintiff  from  Ft.  Yukon  to  Daw- 
son City,  by  circumstances  over  which  it  had 
no  control;  in  other  words,  it  bases  it  upon 
the  ground  of  an  act  of  Grod.  Now,  I  am  not 
going  to  read  to  you  the  more  accurate  state- 
ment that  I  gave  to  you  of  another  case  of 
what  constitutes  the  act  of  God.  In  order 
to  excuse  nonperformance  of  a  contract  on 
the  ground  of  an  act  of  God,  there  must  be 
no  mixture  in  that,  first,  of  want  of  dili- 
gence; there  must  be  no  admixture  of  neg- 
ligence ;  there  must  be  no  admixture  of  want 
of  judgment  or  skill.  In  an  act  of  God  no 
amount  of  judgment  or  skill  or  wisdom  can 
prevent  the  damagcor  injury.  That  is  what 
distinguishes  it  from  other  things  that  have 
connected  with  them  the  agency  of  man.'' 
This  instruction,  while  brief,  we  think,  was 
explicit  and  correct;  and  the  other  instruc- 
tions asked,  as  we  have  said  before,  are  not 
applicable,  for  the  reason  that  this  was  the 
only  real  contest  in  the  case,  viz.,  whether 
the  expedition  failed  by  reason  of  the  act  of 
God.  There  is  no  pretext  that  there  was 
any  opportunity  for  this  passenger  to  have 
reached  Dawson  by  any  other  boat  during 
the  season  of  1897.     There  was  virtually  an 
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abandonment  of  the  trip  by  the  company. 
This  is  shown  by  the  testimony  of  the  cap- 
tain of  the  boat,  Gapt.  Barr.  His  testimony 
Is  to  the  effect  that  the  water  was  so  low  in 
the  Yukon  river  that  the  boat  could  not  pro- 
ceed, and  that  there  was  no  probability  or 
expectation  of  any  boat  getting  up  the  river 
that  fall.  In  fact,  it  is  conceded  that  the 
passengers  understood  that  they  had  to  dis- 
embark either  at  Munook,  Xanana,  Ft.  Yu- 
kon, or  Rampart  City.  Indeed,  the  captain 
stated  that  he  posted  a  bulletin  up  showing 
the  passengers  how  many  pounds  of  provi- 
sions they  could  buy  to  sustain  them  during 
the  winter;  that  they  could  get  them  there 
or  at  Rampart  City;  and  he  stated  that,  if 
they  got  off  at  either  of  those  places,  he  would 
give  them  each  their  proportion  of  the  load 
of  the  boat  that  consisted  of  provisions,  di- 
vide the  cargo  up,  and  allow  each  passenger 
to  take  a  ticket  or  an  order  for  transporta- 
tion on  the  boat  the  next  trip  it  would  make. 
And,  showing  conclusively  that  the  next  trip 
which  was  contemplated  was  the  next  sea- 
son, and  that  it  was  not  expected  by  the  com- 
pany that  that  or  any  other  boat  belonging 
to  the  company  could  go  up  the  river  later  in 
that  season,  he  stated  that  ice  had  already 
begun  to  form  in  the  river.  He  testified  on 
page  64  of  the  record  as  follows:  "Why, 
they  asked  to  see  Mr.  Weare,  and  Mr.  Weare 
haa  a  talk  with  them  in  the  cabin  of  the 
boat.  Took  occasion  to  reprimand  me  for 
giving  them  tickets  for  next  season.''  So 
that  it  plainly  appears  that  the  trip  wa:s 
abandoned  at  least  for  that  year ;  and,  that 
being  the  case,  the  instructions  asked  for  by 
the  appellant,  even  if  otherwise  constituting 
the  law,  were  not  in  point,  under  the  undis- 
puted testimony  in  the  case. 

The  last  error  assigned  is  for  the  sustain- 
ing of  an  objection  to  a  question  propounded 
to  witness  Barr,  in  which  he  stated  that  they 
had  agreed  to  release  the  boat  from  all  re- 
sponsibility in  case  they  were  taken  back  to 
St.  Michael.  This  statement  was  alleged  to 
have  been  made  to  a  Mr.  Weare,  and  it  was 
objected  to  on  the  ground  that  it  was  not  re- 
sponsive to  the  question  asked.  It  is  con- 
tended that  this  conversation  should  have 
been  admitted  by  this  witness,  for  the  rea- 
son that  it  was  testified  to  by  the  complain- 
ant's witnesses  Overstreet  and  Lambert;  but 
we  think  the  testimony  was  properly  ruled 
out  by  the  trial  court,  for  the  reason  that 
this  conversation  was  not  the  conversation 
which  had  been  testified  to  by  the  witnesses 
for  the  respondent.  At  least,  it  was  not 
identified  as  such,  and  it  was  not  shown  that 
the  respondent  here  had  anything  to  do  with 
or  was  in  any  wav  concerned  in  the  proposi- 
tions that  were  discussed  in  that  conversa- 
tion. 

We  think  there  were  no  prejudicial  errors 
committed  by  the  court  in  the  trial  of  this 
cause,  and  the  judgment  ioill  he  affirmed. 

Gordon,  Ch.  J.,  and  Fnllerton,  Anders, 
and  Reavla,  JJ.,  concur. 

Rehearing  denied. 
44  L.  R.  A. 


PHILADELPHIA  MORTGAGE   &   TRUST 
COMPANY,  Appt,, 

V, 

P.  B.  M.  MILLER,  Reept. 


( Wash. 


) 


1.  EiTideiice  til  at  a  deelaratlon  ot 
lioineatead  ysvwm  made  !•  not  admissi- 
ble as  tending  to  prove  the  Intention  with 
which  articles  In  controversy,  claimed  to  be 
fixtures,  were  affixed  to  the  premises. 

2.  Stock  mantels  sold  separately  and 
made  adaptive  to  any  kind  of  alionse, 
and  which  support  themselves  without  any 
fastenings,  or  may  be  fastened  merely  by 
screws  to  render  them  more  stable,  and  bath 
tubs  resting  upon  legs  and  attachable  to  any 
heating  system,  and  a  hot-water  heater  at- 
tached to  a  building  only  by  Us  plumbing  con- 
nections, do  not  constitute  fixtures  as  matter 
of  law,  but  may  be  found  by  a  Jury  to  be  re- 
movable. 

(February  27,  1899.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  King  County  in 
favor  of  defendant  in  an  action  brought  to 
recover  possession  of  certain  articles  which 
were  alleged  to  have  been  fixtures  to  a  mort- 
gaged house  and  to  have  been  wrongfully  re^ 
moved  by  the  mortgagor.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Sniltk  Sc  Cole»  for  appellant: 

The  manner,  purpose,  and  effect  of  annexa- 
tion to  the  f reehola  must  be  regarded.  If  a 
building  is  erected  for  a  definite  purpose,  or 
to  enhance  its  value  for  occupation,  wnatever 
is  built  into  it  to  further  these  objects  be- 
comes a  part  of  it,  even  though  there  be  no 
permanent  fastenings,  such  as  would  cause 
permanent  injury,  if  removed. 

Cherry  v.  Arthur,  5  Wash.  788;  Wade  v. 
Donau  Breunng  Co.  10  Wash.  284;  McCon- 
nell  V.  Blood,  123  Mass.  47,  25  Am.  Rep.  12 ; 
German  8av.  d  L.  8oc.  v.  Weher,  16  Wash* 
95,  38  L.  R.  A.  267. 

The  intention  with  which  the  annexation 
is  made  is  a  controlling  element  in  the  deci- 
sion of  this  question. 

Washington  Nat.  Bank  v.  Smith,  15  Wash. 
169. 

The  jury  could  have  returned  the  verdict 
that  it  did  only  on  the  assumption  that  these 
articles  were  pieces  of  furniture.  Neither 
authority,  precedent,  nor  common  sense  will 
sustain  this  view. 

Capehart  v.  Foster,  61  Minn.  132 ;  Wood- 
ham  v.  First  Nat.  Bank,  48  Minn.  67. 

Messrs.  William  C.  KeitH  and  Pres- 
ton, Carr,  Sc  (Hlman,  for  respondent: 

The  mortgagor's  intention  must  be  gath- 
ered from  the  circumstances  surrounding  the 
transaction,  and  from  what  was  said  and 
done  at  the  time,  and  cannot  be  affected  by 
his  state  of  mind  retained  as  a  secret. 

Note. — As  to  what  part  of  the  finishing  of 
house  will  be  regarded  as  removable  fixtures,  see 
also  German  Sav.  &  L.  Soc  v.  Weber  (Wash.) 
88  L.  a.  A.  267. 
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Washington  Nat.  Bank  t.  Smith,  16  Wash. 
169. 

This  question  of  intent,  and  consequently 
the  question  whether  a  particular  article  is 
a  fixture  or  not,  is  a  mixed  question  of  law 
and  fact  the  determination  of  which  must  be 
left  to  the  jury  under  proper  instructions 
from  the  court. 

0  Enc.  of  PI.  ft  Pr.  p.  17 ;  Soohell  v.  Block, 
82  Hun,  223;  Traders*  Bank  v.  First  Nat. 
Bank,  6  Kan.  App.  400;  Ames  v.  Trenton 
Brew,  Co.  56  N.  J.  Eq.  309 ;  Seeger  v,  Pettit, 
77  Pa.  437,  18  Am.  Rep.  452;  National  Bank 
V.  North,  160  Pa.  303. 
'  The  time,  manner,  and  purpose  of  annexa- 
tion, the  use  to  which  the  property  is  to  be 
put,  the  relationship  of  the  various  parties, 
and  above  all  the  intention  with  which  the 
property  is  attached,  are  elements  which 
must  be  taken  into  consideration. 

Washington  Nat,  Bank  v.  B,mith,  15  Wash. 
169;  Chase  v.  Tacoma  Bow  Co.  11  Wash.  377; 
Cherry  v.  Arthur,  5  Wash.  787;  Loan  v. 
^^gg,  55  Mo.  App.  581 ;  McKeage  v.  Han- 
over F.  Ins.  Co,  81  N.  Y.  38,  37  Am.  Rep.  471. 

In  National  Bank  v.  North,  160  Pa,  303, 
it  was  held  that  radiators  and  valves,  which 
may  be  reeidily  detached  from  the  distrib- 
uting pipes  by  which  heat  is  supplied  to  a 
dwelling  house,  are  not  part  of  tne  realty, 
though  the  owner  of  the  house  when  he  put 
them  in  had  an  undisclosed  intention  of  mak- 
ing them  such. 

Dunbar,  J.,  delivered  the  opinion  of  the 
court: 

The  respondent  borrowed  $6,000  from  ap- 
pellant, and  secured  payment  of  same  by 
mortgage  upon  two  lots  in  Seattle,  on  which 
was  at  the  time  a  residence  in  which  were 
domiciled  respondent  and  family.  At  the 
time  of  the  execution  of  the  mortgage,  there 
were  in  the  residence  four  mantels.  These 
mantels  were  of  hardwood,  the  frames  stand- 
ing above  the  brick  projection  of  the  fire- 
Slace,  and  entending  down  each  side  to  the 
oor.  They  were  aoout  7  or  8  feet  high, 
consisting  of  a  larse  center  plate  mirror,  ana 
a  series  of  small  mirrors,  brackets,  and 
shelves.  Subsequent  to  the  execution  of  the 
mortgage,  there  was  also  placed  in  the  resi- 
dence a  porcelain  bathtub  standing  on  four 
legs,  and  connected  in  the  usual  manner  with 
the  soil  pipes.  A  hot-water  heater  was  also 
connected  with  the  building  by  the  usual 
methods  of  plumbing.  Appellant  foreclosed 
its  mortgage,  and,  upon  tne  vacation  of  the 
premises  by  the  respondent,  he  took  from  the 
nouse  the  mantels,  the  hot-water  boiler,  and 
the  bathtub  above  described.  The  present 
action  was  brought  to  replevin  the  said  man- 
tels, bathtub,  and  heater.  The  matter  was 
submitted  to  a  jury,  and  a  verdict  was  ren- 
dered in  favor  of  the  respondent.  Judgment 
was  entered,  from  which  this  appeal  was 
taken.  So  that  it  will  be  seen  that  the  ques- 
tion to  determine  here  is  whether  or  not 
these  articles  in  dispute  were  fixtures  or 
chattels. 

There  are  three  assignments  of  error :  ( 1 ) 
That  the  court  erred  in  refusing  to  allow  the 
declaration  of  homestead  to  be  admitted  in 
evidence;  (2)  that  the  court  erred  in  not 
44  L.  R.  A. 


permitting  testimony  as  to  whether  said  res- 
idence was  a  finished  residence  without  said 
articles  annexed  to  it,  and  whether  the  value 
of  the  premises  as  a  residence  was  impaired 
b^  their  removal;  and  (3)  that  the  evidence 
did  not  sustain  the  verdict.  Plaintiff  of- 
fered in  evidence  a  certified  copy  of  the  rec- 
ord of  declaration  of  homesteaa  made  by  Eva 
J.  Miller,  wife  of  the  respondent,  which  in- 
strument, it  is  al]qg[ed,  was  offered  for 
the  purpose  of  indicating  the  intention  of  the 
respondent  ana  wife  to  make  said  premises 
their  homestead  and  any  fixtures  attached 
thereto  permanent  fixtures.  To  this  offer 
counsel  for  respondent  objected,  and  the  ob- 
jection was  sustained.  It  seems  to  us  that 
this  evidence  was  incompetent  and  immate- 
rial. Tnere  was  no  controversy  over  the  fact 
that  the  house  was  built  for  the  permanent 
residence  of  the  respondent;  and,  if  there 
had  been,  the  fact  of  having  filed  a  declara- 
tion of  homestead  would  not  tend  to  prove 
the  intention  with  which  the  articles  in  con- 
troversy were  affixed.  The  homestead  dec- 
laration might  have  been  filed  at  any  time, 
and  it  might  have  been  filed  prior  to  or  sub- 
sequent to  the  affixing  of  the  hot-water  boiler 
or  bathtub  to  the  building.  We  think  that 
the  evidence  offered  was  absolutely  immate- 
rial, and  was  properly  refused.  Neither  was 
it  material  under  the  theory  that  the  inten- 
tion of  the  mortgagor  must  govern  whether 
the  residence  was  a  fini^ed  residence, 
without  these  disputed  articles  beinff  an- 
nexed to  it  or  not.  The  condition  of  the 
house  was  testified  to,  and  the  jury,  if  it  was 
material  to  determine  the  question  of  wheth- 
er the  house  was  or  was  not  finiahed,  must 
have  determinea  that  question  from  the  tes- 
timony submitted.  And  the  offer  to  prove 
that  the  value  of  the  premises  as  a  residence 
was  impaired  by  their  removal  was  eaually 
immaterial  and  irrelevant,  for  it  is  self-evi- 
dent that  the  house  would  be  of  less  value 
after  the  furniture  was  taken  out  than  it 
would  be  with  the  furniture,  concedins  that 
the  furniture  was  worth  anything,  and  that 
concession  or  rather  allegation  of  value  is 
made  by  the  complaint.  So  that  the  only  re- 
maining question  is  as  to  the  character  of 
these  pieces  of  furniture. 

There  is  a  wilderness  of  authority  on  thi^^ 
question  of  fixtures,  and  a  hopeless  conflict 
of  decision.  We  have  examined  the  cases 
cited  by  the  appellant  which  have  been  decid- 
ed by  this  court,  and  are  unable  to  conclude 
that  they  tend  to  sustain  its  contention ;  and 
other  cases,  as  we  have  before  indicated,  are 
so  conflicting  that  it  would  be  profitless  to 
undertake  to  review  or  harmonize  them. 
The  question  of  whether  or  not  the  particu- 
lar piece  of  furniture  or  machinery  is  a 
chattel  or  fixture  has  been  held  by  a  ma- 
jority of  the  courts  to  be  a  mixed  question 
of  law  and  fact.  In  this  case  the  court  in- 
structed the  jury.  These  instructions  were 
not  excepted  tx>.  and  must  be  presumed  to 
have  correctly  stated  the  law;  and,  the  jury 
having  found  the  facts  in  favor  of  the  re- 
spondent, we  would  be  loath  to  disturb  their 
findings,  unless  we  were  compelled  to  say 
that,  as  a  matter  of  law,  the  property  sued 
for  was  a  part  of  the  realty.    In  investigat- 
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dug  a  queBtion  of  this  kind,  we  cannot  shut 
^or  eyes  to  the  many  changes  that  have  been 
wrought  by  time  in  the  fashion  and  charac- 
ter of  household  furnishings.  Anciently, 
mantels  were  uniformly  built  as  a  part  of 
the  house,  and  therefore  became  a  fixture  to 
the  realtT.  The  house  was  built  with  refer- 
ence to  the  mantel,  and  the  mantel  with  ref- 
erence to  the  house.  It  was  a  part  of  the 
plans  and  specifications  of  the  house,  and 
could  not  have  been  removed  without  mate- 
rially affecting,  not  only  the  appearance,  but 
the  real  usefulness,  of  the  house.  But  ad- 
vancing mechanical  science  and  taste  have 
•evolved  an  altogether  differently  constructed 
mantel,  and  mantels  such  as  are  described  by 
the  testimony  in  this  case  are  now  construct- 
•ed  without  reference  to  any  particular  house 
or  particular  fireplace.  They  are  what  are. 
called  "stock"  mantels,  and  are  sold  sepa- 
rately, and  made  adaptive  to  any  kind  of  a 
house.  They  are,  in  fact,  as  much  a  separate 
article  of  merchandise  as  a  bedstead  or  a 
table.  So  that,  regarding  the  changed  con- 
ditions in  this  resp^,  the  rules  of  law  must 
be  changed  and  adapted  to  the  changed  char- 
acter of  the  furniture.  A  few  years  ago, 
sideboards  were  constructed  in,  and  were 
made  a  part  of,  the  house,  and  were,  of  ne- 
cessity, fixtures;  while  now  they  are  ordi- 
narily separate  pieces  of  furniture,  and,  by 
common  consent,  are  moved  from  one  house 
^to  another.  The  same  advancement  has  been 
made  in  bathtubs.  The  old-fashioned  bath- 
tub, that  was  sealed  in  and  actually  made  a 
part  of  the  bathroom,  has  largely  given  place 
to  the  more  convenient  bathtub,  that  resti 
upon  legs,  and  can  be  attached  to  any  heat- 
ing system  that  happens  to  prevail  in  the 
house  where  it  is  used.  And  so  with  hcat- 
-ers  or  boilers.  In  this  instance  the  boiler 
is  in  no  way  attached  to  the  building,  ex- 


cepting by  its  plumbing  connections.  It 
cculd  be  detached  without  in  any  way  injur- 
ing the  realty;  and  we  see  no  reason  whv  it 
should  be  considered  a  fixture  any  more  than 
the  ordinary  stove  which  is  connected  by 
pipes  to  the  boiler  and  to  the  plumbing  sys- 
tem generally.  One  could  be  as  easily  de- 
tached as  the  other,  and  yet  we  think  it  has 
never  been  held  by  any  court  or  contended  by 
anyone  that  a  stove,  though  connected  by 
pipes  to  the  plumbing  system,  was  a  fixture 
which  could  not  be  removed.  In  this  in- 
stance the  testimony  was  to  the  effect  that 
these  articles  were  not  placed  in  the  building 
at  the  time  of  its  erection  and  completion,  nor 
for  a  long  time  thereafter ;  that  the  manteU 
were  not  contemplated  in  the  plans  or  draw- 
ings for  the  erection  of  the  premises,  nor  in- 
cluded in  the  specifications  under  which  said 
building  was  afterwards  completed;  nor  was 
there  any  provision  made  for  the  reception 
in  said  building  of  said  articles.  The  testi- 
mony shows  that  the  building  back  of  the 
mantels,  or  that  portion  of  it  which  was  con- 
cealed by  the  mantels,  was  plastered  and  cal- 
ci mined ;  that  for  about  three  years  the  man- 
tels were  not  fastened  to  the  wall  in  any  way, 
but  supported  themselves  in  the  position  they 
occupied;  and  that,  after  that  time,  they 
were  fastened  to  the  wall  by  screws,  to  rea- 
der them  more  stable,  and  kee^l  them  from 
toppling.  The  boiler  and  bathtub  were  not 
placed  m  the  building  for  several  years  after 
the  mortgage  was  given. 

The  question  of  fact  having  been  sub- 
mitted to  the  jury  under  proper  instructions, 
and  a  verdict  having  been  rendered  in  favor 
of  the  respondent,  the  judgment  uAll  he  af- 
firmed, 

GordoA,  Ch.  J.,  and  Aaders,  ReaTifl* 
and  FuIIerton,  JJ.,  concur. 


WEST  VIRGINIA  SUPREME  COURT  OF  APPEALS. 


Walter  J.  LAMBERT,  Appt., 

V. 

P.  NICKLAS  et  al. 


( 


W.  Vs., 


) 


«1.  One  vrlio  keeps  a  borse  or  otber 
li«e  stocic  for  compensation  has  a  lien 
thereon  for  such  compensation  by  Code  1891, 
chap.  100,  t  16. 
:2.  An  Innkeeper  or  keeper  of  livestock 
who  has  a  lien  on  the  property  does  not  lose 
the  Hen  by  levying  an  attachment  upon  the 
property. 

(December  7,  1898.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Circuit  Court  for  Berkeley  County  in  fa- 

*Ifeadnotc8  by  Bbannom,  P. 


vor  of  defendants  in  an  action  brought  to 
enjoin  the  levying  of  an  execution  upon  prop- 
erty upon  which  plaintiff  claimed  a  lien. 
Rever8ed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  H.  Travers  ana  Wisaer  ft 
Woods,  for  appellant: 

The  first  principle  laid  down  by  the  courts 
was  that  whenever  the  law  compelled  a 
bailee  to  receive  property,  and  made  him  re- 
sponsible for  it,  it  gave  him  a  lien  upon  it 
for  his  charges. 

M'Intyre  v.  Carter^  2  Watts  &  S.  392,  37 
Am.  Dec.  519,  and  note  on  522;  Orinnell  v. 
Cook,  3  Hill,  485,  38  Am.  Dec.  667,  and  note. 

The  inn-keeper  and  the  common  carrier 
were  about  the  only  bailees  who  could  claim 
a  lien  upon  this  principle. 

1  Jones,  Liens,  §§  262,  498;  13  Am.  &,  Eng. 
Enc.  Law,  1st  ed.  p.  590. 


Norn. — ^The  authorities  on  the  effect  of  an  al- 

tachment  as  a  waiver  of  a  lien  are  few  and  are 

well  presented  by  the  opmion  and  briefs  of  the 

-above    case.     That    levying    an    execution    on 


mortgaged  chattels,  where  the  mortgage  con- 
stituted only  a  Hen,  will  not  waive  the  Hen  upon 
exempt  propc^y  included  m  the  mortgage, 
Barchard  v.  Kohn  (111.)  29  L.  R.  A.  803. 


4 1  L.  R.  A. 
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The  coarts,  however,  soon  extended  the 
rule  80  as  to  give  a  lien  to  every  bailee  for 
hire,  who  by  his  labor  and  skill  had  added 
value  to  the  property  bailed  to  him. 

2  Am.  &  £ng.  £nc.  Law,  2d  ed.  p.  12,  and 
note  2;  Steinman  v.  Wilkins,  7  Watts  &  S. 
466,  42  Am.  Dec.  254. 

This  included  the  bailee  for  hire  of  live 
stock  who,  by  any  means  within  his  control, 
had  added  to  the  value  of  the  live  stock. 

13  Am.  &  £ng.  Enc.  Law,  1st  ed.  p.  944; 
2  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  13;  Stein- 
man  V.  Wilkina,  7  Watts  &  S.  4CC,  42  Am. 
Dec.  254. 

But  it  did  not  include  the  bailee  of  live 
stock  for  hire  who  merely  fed  such  live  stock, 
but  did  not  add  to  its  value. 

2  Am.  &.Eng.  Enc.  Law,  2d  ed.  p.  12,  and 
note;  13  Am.  &  Eng.  Enc.  Law,  1st  ed.  p. 
043;  Kelaey  v.  Layne,  28  Kan.  218,  42  Am. 
Rep.  158;  Orinnell  v.  Cook,  3  Hill,  485,  38 
Am.  Dec.  663;  1  Jones,  Liens,  §  641. 

The  evident  object  of  the  statute,  therefore, 
is  to  give  to  the  bailee  of  live  stock  for  hire 
the  same  lien  that  all  other  bailees  for  hire 
had,  irrespective  of  the  question  of  value  add- 
ed to.  the  live  stock.  Statutes  with  like  ob- 
ject have  aleo  been  enacted  in  many  othter 
states. 

1  Jones,  Liens,  §§  646,  etc. ;  13  Am.  &  Eng. 
Enc.  Law,  l«t  ed.  p.  945,  and  note  5 ;  2  Am. 
&  Eng.  Enc.  Law,  2d  ed.  p.  13;  Kelsey  v. 
Layne,  28  Kan.  218,  42  Am.  Rep.  158. 

The  statute  gives  an  inn-keeper's  lien 
which  extends  to  all  goods  brought  to  the 
inn  by  the  guest. 

1  Jones,  Liens,  §§  498,  518 ;  11  Am.  &  Eng. 
Enc.  Law,  Ist  ed.  pp.  46,  46;  Cook  v.  Kame, 

13  Or.  482,  57  Am.  Rep.  30. 

The  lien  of  the  plaintiff,  therefore,  extends 
to  all  of  Brown's  property  kept  at  his  sta- 
bles. 

1  Jones,  Liens,  9  698 ;  Browne,  Bailm.  49 ; 
Am.  Dig.  (1891)  2808.  S  2;  Caldwell  v.  Tutt, 
10  T^a,  258,  43  Am.  Rep.  307. 

The  question  of  waiver  is  one  of  intention. 

28  Am.  &  Eng.  Enc.  Law,  1st  ed.  pp.  526, 
52B;  1  Jones,  Liens,  §S  999,  1013;  Warren  v. 
Branch,  15  W.  Va.  38;  Bansimer  v.  Fell,  39 
W.  Va.  454 ;  Hoxie  v.  Home  Ins.  Co.  32  Conn. 
21,  85  Am.  Dec.  240;  Townsend  v.  Tvewell,  14 
Pick.  332;  Brennan  v.  Stoasey,  16  Cal.  140, 
76  Am.  Dec.  507;  Kirkwood  v.  Hoxie,  95 
Mich.  62. 

The  circumstances  surrounding  the  plain- 
tiff show  that  he  did  not  intend  to  waive  his 
lien  by  his  attempt  to  attach  the  property 
upon  which  it  rested. 

1  Jones,  Liens,  §  999 ;  Townsend  v.  Vewell, 

14  Pick.  332. 

The  mere  taking  of  security  for  the  amount 
of  a  debt  for  which  a  lien  is  claimed  does 
not  destroy  the  lien,  unless  there  is  some- 
thing in  the  facts  of  the  case,  or  in  the  na- 
ture of  the  security  taken,  which  is  inconsis- 
tent with  the  existence  of  the  lien  and  de- 
structive of  it. 

Singer  Mfg.  Co.  v.  Miller  (Minn.)  21  L. 
R.  A.  231.  note;  11  Am.  &  Eng.  Enc.  Law, 
p.  49;  1  Jones,  Liens,  §  1011. 

Plaintiff  merely  had  a  right  to  detain  the 
property  from  its  owner  until  certain  charges 
upon  it  were  paid. 
44  L.  R.  A. 


1  Jones,  Liens,  §§  335,  1033,  and  note  1;. 
11  Am.  &  Eng.  Enc.  Law,  p.  46;  Doane  v- 
Russell,  3  Gray,  382. 

A  waiver  must  operate  by  estoppel,  or  un- 
der an  agreement  based  upon  a  valuable  con* 
sideration. 

1  Jones,  Liens,  §  999 ;  28  Am.  &  Eng.  Enc^ 
Law,  1st  ed.  p.  531,  and  note;  Muhleman  v. 
National  Ins.  Co.  6  W.  Va.  510;  Ripley  v. 
.lEtna  Ins.  Co.  30  N.  Y.  136,  86  Am.  Dec.  362 ; 
Lantz  V.  Vermont  L,  Ina.  Co.  139  Pa.  546,  lO- 
L.  R.  A.  577. 

To  constitute  a  waiver,  or  loss,  of  the  lien 
the  change  of  possession  must  be  from  the- 
holder  of  the  lien  to  the  owner  of  the  prop- 
erty.    It  must  be  a  delivery  to  the  owner. 

1  Jones,  Liens,  §  997 ;  Moore  v.  Hitchoock^ 
4  Wend.  295;  Stickney  v.  Allen,  10  Gray, 
.352;  Sears  v.  Wills,  4  Allen,  212;  McFarland 
V.  Wheeler,  26  Wend.  467. 

The  true  principle  underlying  the  doc- 
trine of  the  lien  is  not  that  the  inn-keeper 
and  the  common  carrier  have  a  lien  because 
they  are  compelled  to  receive  goods  and  in* 
sure  their  safety. 

The  lien  is  not  a  consequence  of  the  com- 
pulsion, nor  of  the  insurance.  Moreover^ 
the  inn-keeper  and  the  common  carrier  may 
each  demand  payment  of  their  charges  before- 
receiving  the  goods. 

3  Minor,  Inet.  289;  11  Am.  &  Eng.  Enc 
LaWx  1st  ed.  p.  37,  note  5;  Browne,  Bailm^ 
95. 

Nor  is  it  that  all  bailees  who  have  added 
value  to  the  property  bailed  to  them  have- 
a  lien  upon  it. 

Steinman  v.  Wilkins,  7  Watts  &  S.  466,. 
42  Am.  Dec.  254;  Kelsey  v.  Layne,  28  Kan. 
218.  42  Am.  Rep.  158. 

The  true  principle  is,  that  the  lien  grows^ 
out  of  a  contract  of  sale. 

Hid. 

The  seller  of  personal  property  has  his  lien, 
until  the  property  is  delivered  to  the  buyer. 

2  Benjamin,  Sales,  §§  1125,  1186;  1  Benja- 
min, Sales,  §  351 ;  1  Jones,  Liens,  §§  806,. 
821;  Parks  v.  Hall,  2  Pick.  206;  Arnold  v. 
Delano,  4  Gush.  33,  50  Am.  Dec.  754;  Has- 
kins  V.  Warren,  115  Mass.  514;  Freeman  v. 
Nichols,  116  Mass.  309;  Goodwin  v.  Boston 
d  L.  R.  Co.  Ill  Mass.  487 ;  Gregory  v.  Mor- 
ris, 90  U.  S.  619,  623,  24  L.  ed.  740,  741. 

The  plaintiff  having  the  same  lien  as  the- 
seller  of  personal  property,  would  not  have 
lost  it  until  the  property  was  delivered  t» 
the  owner. 

Steinman  v.  Wilkins,  7  Watts  &  S.  466,  42 
Am.  Dec.  256. 

The  plaintiff  should  not  be  prejudiced  be- 
cause of  his  futile  effort  to  attadi  the  prop- 
erty held  by  his  lien. 

1  Jones,  Liens,  §  1013;  Lord  v.  Jones,  24 
Me.  439,  41  Am.  Dec.  391 ;  Bansimer  v.  Fell, 
39  W.  Va.  454. 

Messrs.  Flick,  WestenliaTer,  ft  Baker,. 
for  appellees: 

The  term  "livery-stable  keeper"  is  a  tenn 
of  definite  meaning  and  in  general  use;  and 
meiins  a  place  where  horses  are  groomed^ 
fed,  and  hired,  and  vehicles  are  let. 

13  Am.  &  Eng.  Enc.  Law,  p.  935;  Ander- 
son, Law  Diet.  44;  Grinnell  v.  Cook,  3  Hill». 
485.  38  Am.  Dec.  663,  and  note. 


189a 


Lambert  y.  Nicklas. 


508 


Such  persons  hare  no  lien  on  the  property 
placed  with  them;  because  it  is  essential  to 
the  existence  of  such  a  lien  that  the  person 
claiming  it  shall  remain  in  the  exclusive  and 
continuous  possession  of  it.    If  the  owner 

fets  the  property  into  his  own  hands  without 
raud,  or  the  lienor  voluntarily  parts  with 
the  property,  the  lien  ie  at  an  end,  and  will 
not  revive  on  a  return  of  the  goods. 

Grinnell  v.  Cook,  3  Hill,  485,  38  Am.  Dec. 
G63;  Bevan  v.  Waters,  3  Car.  &  P.  520; 
Jones  V.  Thurloe,  8  Mod.  172;  Jones  v. 
Fearle,  1  Strange,  556;  Sweet  v.  Pym,  1 
East,  4. 

Whenever  the  relation  between  the  persons 
is  such  that  the  owner  has  the  right  at  all 
times  to  take  the  property  into  possession, 
and  exercises  the  right,  the  lien  does  not 
arise,  or,  if  so,  it  is  severed  each  and  every 
time  the  owner  uses  it. 
I  Jones,  Liens,  §§  20-23. 
Only  the  common-law  lien  of  inn-keepers  is 
eonferred  by  the  statute,  that  is  a  lien  which 
can  only  be  created  and  kept  alive  by  an  ex- 
clusive possession  of  the  lienor. 

1  Jones,  Liens,  §§  647-682. 

Special  privileges  such  as  this  statute 
creates,  like  the  hens  of  mechanics,  are  not 
extended  by  implication. 

McQugin  v.  Ohio  River  R,  Co.  33  W.  Va. 
68. 

Plaintiff  has  merged  or  waived  his  lien: 

First,  by  reducing  to  judgment  and  suing 
ont  an  attachment  for  all  of  his  bill,  which 
had  accrued  prior  to  our  execution  lien,  he 
merged  all  his  antecedent  rights,  growing 
out  of  the  same  cause  of  action. 

2  Black,  Judgm.  §  674;  15  Am.  &  Eng. 
Enc.  Law,  1st  ed.  p.  336;  Freeman,  Judgm. 
3d  ed.  §  216;  Drake,  Attachm.  6th  ed.  p.  224, 
a. 

Second,  in  seeking  a  lien  by  attachment,  he 
made  his  election  of  remedies,  and  waived 
his  right  to  a  retaining  lien. 

Central  R,  Co.  v.  New  Jersey  West  Line 
R.  Co.  32  N.  J.  Eq.  67,  and  note;  6  Am.  & 
Eng.  Enc.  Law,  pp.  247,  250;  2  Blafk,  Judgm. 
§9  678,  632. 

Third,  his  action  in  seeking  to  subject 
this  property  by  attachment,  is  inconsistent 
with  the  present  theory  of  his  rights,  and, 
having  adopted  one  claim  of  right,  he  cannot, 
when  it  proves  unsuccessful,  fall  back  on  an 
inconsistent  one. 

2  Black,  Judgm.  632;  1  Jones,  Liens,  §§ 
1014,  1019, 1118;  Hanna  v.  Phelps,  7  Ind.  21, 
63  Am.  Dec.  410,  note,  p.  414. 

Parting  with  possession  destroys  liens. 

Poling  V.  Flanagan,  41  W.  Va.  191;  Bullitt 
V.  Winston,  1  Munf.  269 ;  Dorrier  v.  Masters, 
S3  Va.  459;  Herman,  Executions,  p.  244,  § 
172:  Very  v.  Watkins,  23  How.  473,  16  L. 
ed.  522 ;  7  Am.  &  En^.  Enc.  Law,  p.  450. 

A  lien  of  this  sort  is  defined  to  be  "a  right 
in  one  man  to  detain  that  which  is  in  his 
fiossession,  belonging  to  another,  till  certain 
demands  of  him,  the  person  in  possession, 
are  satipfled." 

13  Ain.  &  Eng.  Enc.  Law,  p.  574:  1  Jones, 
I-iens,  §  3 ;  McFarland  v.  Whe^Her,  26  Wend. 
4:2. 

As  the  lien  is  simply  a  right  to  hold  or  de- 
t'lin  property  till  a  demand  is  satisfied,  it 
4  I  L.  R.  A. 


follows  that  in  order  to  create  or  continue 
the  lien,  possession  is  essential. 

I  Jones,  Liens,  §§  20,  21 ;  Bigelow  v.  Bea- 
ton, 4  Denio,  496;  Sweet  v.  Pym,  I  East,  4; 
Kruger  v.  Wilcox,  1  Ambl.  252;  Wheeler  v. 
McFarland,  26  Wend.  472;  Orinnell  v.  Cook, 
3  Hill,  485,  38  Am.  Dec.  663,  and  note. 

Whenever,  therefore,  the  person  claiming 
the  lien  delivers  possession  of  the  property, 
and  such  deliveiy  is  without  fraud,  he  loses 
his  lien. 

I I  Am.  &  Eng.  Enc.  Law,  p.  47 ;  Perkins  v. 
Boardman,  14  Gray,  481;  13  Am.  &  Eng. 
Enc.  Law,  p.  585 ;  1  Jones,  Liens,  S  308 ;  Win- 
gard  v.  Banning,  39  Cal.  516;  Jacobs  v.  List- 
tour,  5  Bing.  130,  2  Moore  &  P.  201;  Re 
Coumhe,  24  Grant,  Ch.  (U.  C.)  619. 

Brannon,  P.,  delivered  the  opinion  of  the 
court: 

Lambert  kept  a  horse  and  buggy  for 
Brown,  claiming  a  lien  for  the  keeping,  re- 
fusing to  let  Brown  take  them  without  pay- 
ment. Brown  agreed  that  they  should  stand 
good  for  their  keepine.  Brown  became  in- 
solvent, and  assigned  for  the  benefit  of  cred- 
itors, but  did  not  include  this  property  in 
his  assignment.  Lambert  sued  for  keeping 
the  property,  levied  an  attachment  on  it,  the 
officer  leaving  it  in  his  possession.  The  at- 
tacliment  was  quashed,  but  personal  judg- 
ment was  rendered  for  the  debt.  After- 
wards, Nicklas  Bros.  &  Ck>.  levied  an  exe- 
cution against  Brown  on  the  property,  and 
Lambert  procured  an  injunction  against  sell- 
ing, and  the  court  held  that  Lambert  had 
no  lien,  dissolved  the  injunction,  and  gave 
the  execution  preference  over  Lambert's  lien, 
and  Lambert  appealed. 

Lambert  claims  a  lien  for  keeping  a 
horse  and  buggy  at  hi4  stable  belonging  to 
Brown,  under  jl  15,  chap.  100,  Code,  that 
-'persons  keeping  live  stock  for  hire  shall 
have  the  same  rights  and  remedies  for  the 
recovery  of  their  charges  therefor  as  inn- 
keepers have."  It  is  questioned  by  counsel 
whether  Lambert  ever  nad  any  lien.  Coun- 
sel say  th&t  agisters  and  liverymen  have  no 
lien  at  common  law,  as  is  true.  13  Am.  & 
Eng.  Enc.  Law,  1st  ed.  p.  943.  They  say  that 
an  inn-keeper  hus  a  lien  on  the  goods  of  his 
guest,  as  he  has  sole  and  exclusive  posses- 
sion, not  concurrently  with  the  owner;  but 
that  one  who  merely  feeds  and  takes  care  of 
a  horse  has  not  sole  possession,  but  one  con- 
current with  the  possession  of  the  owner; 
that  only  exclusive  possession  gives  a  lien. 
Now,  I  see  little  difference  as  to  possession. 
Tlie  transient  guest  sometimes  takes  his 
horse  and  uses  him  during  his  stay  at  the 
inn,  as  does  one  who  merely  keeps  his  horse 
at  the  stable.  It  is  the  keeping  the  guest 
and  the  keeping  the  horse  that  gives  rise  to 
the  lien,  not  alone  possession,  that  being 
only  the  means  of  enforcing  pay.  It  is  very 
plain  to  me  that  the  statute  intended  to  rem- 
eu}  the  defect  of  the  common  law.  and  give 
anyone  keeping  live  stock  for  compensation 
a  lien  for  such  compensation, — a  lien  like 
that  of  the  inn-keeper.  Of  course,  it  does 
not  mean  one  who  keeps  stock  to  be  hired,  as 
there  the  compensation  goes  to  the  other 
party  for  use  of  the  stock;  but  it  means  to 
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give  a  lien  to  anyone  who,  for  hire  or  com- 
pensation, keeps  stock.  Lambert  clearly 
had  a  lien. 

But  it  is  said  Lambert  waived  or  forfeited 
his  lien  by  bringing  action  for  the  same 
demand  before  a  justice,  and  levying  an  at- 
tachment upon  the  property.  First,  it  is  ar- 
gued that  judgment  in  this  action  merged 
and  destroyed  the  lien.  Judgment  does 
merge  the  cause  of  action,  so  that  it  cannot 
be  sued  on  again;  but  I  understand  that  in 
law  the  debt  is  one  thing  and  its  lien  on 
given  property  another  thin^,  and  that  judg- 
ment does  not  destroy  the  lien.  The  credit- 
or may  enforce  both,  and  his  election  of  one 
does  not  exclude  the  other  as  a  remedy. 
''Though  the  debt  is  merged- in  the  judg- 
ment, its  nature  is  not  destroyed  or  affected; 
and,  if  the  debt  was  one  for  which  a  lien  was 
given  at  common  law  or  by  statute,  the  lien 
continues  after  judgment."  1  Jones,  Liens, 
§  1032a. 

But  it  is  claimed  with  more  confidence  by 
counsel  for  appellees  that  the  lien  given  by 
this  statute  is  like  that  given  an  inn-keeper 
hf  common  law,  and  that,  as  loss  of  posses- 
sion destroys  the  inn-ke-eper's  lien,  so  the 
levy  of  the  attachment  took  away  from 
liambert  the  possession,  and  gave  the  ofScer 
possession,  and  thus  lost  Lisimbert's  lien. 
There  is  quoted  to  us  the  passage  from  Jones 
on  Liens,  §  1014,  saying:  "An  attachment 
of  goods  by  one  who  claims  a  lien  upon  them 
to  secure  the  same  debt  for  which  the  lien 
is  claimed,  is  a  waiver  of  the  lien.  The  at- 
tachment is  in  effect  an  assertion  that  the 
Property  attached  belongs  to  the  defendant, 
[aving  made  the  attachment,  he  is  estopped 
from  afterwards  asserting  the  contrary." 
Also  Herman's  Law  of  Executions,  §  172, 
saying:  'Taking  property  in  execution  at 
the  suit  of  a  party  having  a  lien  thereon  de- 
stioys  the  lien  by  changing  the  possession 
from  the  bailee  to  the  officer,  even  tnough  the 
property  is  left  with  the  party.  The  posses- 
sion must  of  necessity  vest  in  the  officer  in 
order  to  enable  him  to  sell  the  property." 
And  citations  from  13  Am.  &  Eng.  jQnc.  Law, 
p.  586,  and  Jones,  Liens,  §  328,  to  the  effect 
that  a  carrier's  lien  is  lost  by  his  attaching 
property.  As  to  the  clause  from  Jones,  that 
^'the  attachment  is  in  effect  an  assertion 
that  the  property  attached  belongs  to  the  de- 
fendant," I  will  say  that  there  is  no  force 
in  it,  because  b^  claiming  a  lien  the  plain- 
tiff asserts  that  it  belongs  to  the  defendant  as 
much  as  by  attaching  it.  He  asserts  the 
same  thing  by  both  lien  and  attachment,  and 
no  estoppel  can,  therefore,  be  based  upon  any 
oontraaiction  between  the  two.  Very  little 
authority  is  cited  for  the  above-cited  doc- 
trine; the  same  is  cited  for  all  the  proposi- 
tions above  given.  Regarding  it  unreasona- 
ble, I  have  sought  to  trace  its  origin  and  find 
it  in  an  En^ish  decision  in  1828  {Jacobs  v. 
Lattour,  5  Bing.  130),  holding  that  where 
one  entitled  to  a  lien  as  stable  keeper  and 
trainer  sued,  and  sold  and  bought  the  horses 
under  execution,  he  could  claim,  in  trover 
against  him  by  an  assignee  in  bankruptcy, 
only  under  the  execution,  not  under  his  lien, 
his  lien  being  waived  by  the  execution. 
Legg  v.  Willard,  17  Pick.  140,  28  Am.  Dec. 
44  L.  R.  A. 


282,  seems  to  hold  that  when  one  has  a  lien, 
and  attaches  for  the  same  debt,  his  lien  is 
gone;  but  it  is  a  mere  assertion,  and  no  dis- 
cussion of  any  authority.  Wingard  v.  Ban- 
ning, 39  Oal.  543,  is  cited  for  the  proposi- 
tion; but  there  the  affidavit  declared  the 
creditor  had  no  lien,  which  was  an  express 
renunciation  of  it.  It  seems  only  three  out 
of  five  judges  concurred  in  the  opinion.  In 
Arendale  v.  Morgan,  6  Sneed,  703,  the  ques- 
tion is  consider€»d,  and  the  court  refused  to 
follow  that  doctrine,  and  held  that  where 
one  has  property  in  pledge  for  debt,  and 
parts  with  possession  with  intent  to  abandon 
the  lien,  as  if  he  agrees  that  it  be  attached 
at  the  suit  of  a  third  person,  it  is  gone;  but 
not  so  where  he  attaches  for  his  own  debt. 
This  is  the  true  position. 

To  sustain  this  loss  of  lien  we  must  place 
it  on  one  or  the  other  of  two  ideas, — inten- 
tional waiver,  or  from  loss  of  possession. 
As  to  the  first,  authority  is  abundant  to 
show  that  one  will  not  be  held  to  waive  a 
lien  unless  the  intent  be  express  or  very 
plain  and  clear.  The  presximption  is  always 
against  it.  Merely  taking  a  new  security 
does  not.  Banaimer  v.  Feu,  39  W.  Va.  448 ; 
Hopkins  v.  Detwiler,  25  W.  Va.  734,  748; 
Heaa  v.  Dille,  23  W.  Va.  97.  So  with  the 
innkeeper's  lien;  11  Am.  &  Eng.  Enc.  Law, 
p.  49. 

And  as  to  loss  of  lien  by  loss  of  posses- 
sion: An  innkeeper  having  a  lien  has  no 
right  to  sell  the  property  without  a  judi- 
cial proceeding.  If  ne  does,  he  is  liable  to  an 
action  of  trover  for  its  unlawful  conversion, 
besides  losing  his  lien.  His  only  remedy  is 
to  hold  it  till  payment.  Unreasonable  this 
is;  but,  where  no  statute  can  be  found  i)ro- 
viding  for  a  sale,  it  is  so,  by  much  authority. 
11  Am.  &  Eng.  Enc.  Law,  1st  ed.  46;  Jones, 
Liens,  §  523.  In  fact,  on  the  mere  strength 
of  lien,  he  can  sue  neither  at  law  nor  in  equi- 
ty, if  there  is  no  statute  to  allow  it.  It  is 
different  from  a  pledge  or  pawn.  13  Enc.  PI. 
&  Pr.  p.  127 ;  1  Jones,  Liens,  §§  1033,  1038. 
The  horse  is  in  the  innkeeper's  stable  eating 
its  head  off,  and  he  has  no  remedy.  Sup- 
pose, however,  hy  reason  of  nonresidence  or 
other  cause,  the  innkeeper  can  sue  out  an  at- 
tachment, wh^  shall  he  not  do  so?  He  is 
not  thus  waiving,  but  enforcing,  his  lien. 
Why  it  should  be  said  that,  when  the  officer 
levies  on  the  property  to  enforce  this  lien, 
the  innkeeper  loses  his  lien  because  he  givea 
up  possession,  I  cannot  see.  The  officer  is 
his  a^ent  for  this  purpose.  To  say  so  is 
technical  in  the  highest  degree,  and  defeats 
justice.  The  innkeeper  is  not  surrendering 
possession  to  the  owner,  nor  to  an  officer  act- 
ing in  furtherance  of  his  demand.  He  could 
bring  a  suit,  as  shown  above,  without  for- 
feiting his  lien;  and  b}r  resorting  to  an  at^ 
tachment  he  simply  availed  himself  of  a  fact 

fiving  him  rieht  to  attachment  to  enforce  a 
ebt  for  which  there  was  a  lien,  using  a  cu- 
mulative remedy.  Houck  on  Mechanica*. 
Lien  Law,  S  6,  says :  *'If  possession  is  relin- 
quished after  the  lien  attached,  the  lien  is 
gone;  for,  by  parting  with  possession,  the 
creditor  shows  that  he  trusts  to  the  personal 
credit  of  the  debtor,"  and  cites  numerous  au- 
thorities.   Tliis  is  so  where  he  lets  the  own- 
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er  or  aa  officer  under  process  for  debts  of 
others  have  possession.  Then  you  can  fair- 
ly say  that  he  looks  to  the  debtor  only;  and 
that,  as  Houck  says,  is  the  reason  why  sur- 
render of  possession  destroys  the  lien.  But 
how  can  we  say  that  Lambert  intended  to 
look  to  the  personal  credit  of  Brown  by  an 
a^t  which  told  the  very  reverse,  and  told 
that  he  looked  to  the  property  for  pay,  not 
to  Brown?  Furthermore,  Brown  expressly 
pledged  the  horse  to  Lambert  for  his  keep. 
Lambert  could  sell  it  as  a  pawn.  This  he 
could  do  by  agent,  and  the  agent's  possession 
would  be  his.  Is  the  officer  anything  but 
bis  agent?  He  is  responsible  for  the  olncer's 
trespass^  because  he  acts  for  him.  Judge 
Story  condemns  this  doctrine  as  not  well  es- 
tablished, and  says  the  Massachusetts  ruling 
was  local  to  it.  Story,  Bailm.  §  366.  In 
Toumsend  v.  'Sewelly  14  Pick.  332,  one  had 
goods,  with  right  to  lien,  and  an  attachment 
was  levied  in  favor  of  a  creditor,  and  he  re- 
fused to  give  them  up,  but  kept  possession, 
and  gave  a  receipt  to  the  officer  for  them. 
Xiater  he  levied  an  attachment  for  his  own 
lien  debt,  still  retaining  possession,  but  re- 
ceipting to  the  officer  for  the  goods.  It  was 
held  that  the  lien  was  not  lost.  There,  as  in 
this  case,  the  officer  let  the  lien  owner  keep 
the  goods  in  his  custody.    In  that  case,  it  is 


true,  he  expressly  claimed  his  lien;  but  who 
imagines  that  Lambert  intended  to  give  up 
his  Tien  7  His  attachment  itself  speaks  the 
negative.  In  that  case,  after  levy,  it  was  as 
much  the  officer's  possession  as  m  this,  and 
the  court  did  not  ^ve  it  the  force  of  forfeit- 
ure of  lien,  but  said,  as  tlie  party  did  not  in- 
tend to  surrender  it,  it  still  held  good. 
There  is  no  evidence  that  Lambert  intended 
to  give  up  his  lien,  and  if  it  stands  on  inten- 
tion, and  not  on  loss  of  possession,  he  who  as- 
serts such  intention  must  make  it  clear.  In 
Whitaker  v.  Sumner,  20  Pick.  399,  where 
one  having  a  pledge  allowed  a  levy  for  a  debt 
once  owned  by  him  and  debts  of  strangers^ 
he  was  held  to  have  lost  the  lien;  but  Chief 
Justice  Shaw  was  careful  to  say,  "We  would 
not  be  understood  hereby  to  hold  that  an  at- 
tachment under  all  circumstances,  though 
made  by  the  party  holding  the  pledge,  or  by 
his  consent,  would  be  a  waiver  of  his  lien." 
I  have  not  said  anything  about  jurisdiction 
in  equity,  as  the  question  was  not  raised  or 
discussed. 

Decree  reversed,  and  the  case  is  remanded, 
with  direction  to  the  circuit  court  to  enter 
a  decree  allowing  Lambert's  debt  as  a  lien 
to  be  paid  out  of  the  proceeds  of  the  proper- 
ty, in  preference  to  the  execution  of  Nick- 
las  Bros.  &  Co. 
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1.  An   Injunction  Is  properly   grranted 

In  a  suit  by  a  city  against  an  unauthorized 
obstruction  of  a.  street  by  telephone  poles. 

2.  Plnclnic  telepbone  polen  In  a  ctty 
mtrent  inrltl&ont  any  permit  or  direc- 
tion from  tbe  city  authorities,  and 
without  even  giving  the  board  of  public 
works,  to  which  the  city  charter  gave  au- 
thority in  the  matter,  any  time  to  act  on  an 
application  for  a  permit,  is  not  Justified  by 
the  fact  that  there  were  no  ordinances  of 
the  common  council  or  regulations  of  the 
board  of  public  works  in  relation  to  pole  set- 
ting. 

(April  4,  1899.) 


APPEAL  by  defendant  from  an  order  of 
the  Circuit  Court  for  Wood  County  re- 
fusing to  dissolve  a  temporary  injunction 
which  had  been  granted  to  restrain  defend- 
ant from  setting  poles  in  a  street  in  the 
plaintiff  city  without  its  consent.     Affirmed^ 

Statement  hy  Bardeen,  J.: 

The  defendant,  the  Wisconsin  Telephone 
Company,  is  a  corporation  organized  under 
Ihe  lav/b  of  this  state,  and  is  authorized  hy 
its  charter  to  build  telephone  lines  and  to 
conduct  a  telephone  business  in  this  state. 
It  maintains  seventy-five  different  telephone 
exchanges  in  the  cities  and  towns  of  Wiscon- 
sin, with  wires,  strung  on  poles,  connecting 
said  exchanges  with  each  other  and  with 
exchanges  in  other  states.  It  has  construct- 
ed a  line  from  the  city  of  Stevens  Point,  west- 
erly, to  the  city  of  Chippewa  Falls,  passing 
just  outside  the  northerly  limits  of  the  city 


Note. — Injunctions    by    municipcUities    against 
nuisances   by   railroads   and   electrical   com- 
panies. 
I.  Railroads. 
II.  Telegraph  and  telephone  poles. 

The  question  of  municipal  control  over  rail- 
roads and  other  electrical  companies  as  nui- 
sances upon  streets  Is  treated  of  in  note  to  C&pe 
May  V.  Cape  May,  D.  B.  &  S.  P.  R.  Co.  (N.  J. 
li.)  39  L.  R.  A.  C09. 

Upon  the  question  of  equity  Jurisdiction  over 
nuisances  in  general  at  the  instance  of  munici- 
palities, see  note  to  —  L.  B.  A. . 

The  general  question  of  municipal  control  by 
injunction  over  nuisances  upon  highways  and 
streets  will  be  fouad  in  note  to  Drew  v.  Geneva, 
42  L.  R.  A.  814. 
44  L.  R.  A. 

>>vi.'  a! 80  47  L.  R.  A.  104. 


I.     Railroads, 

In  Metropolitan  City  R.  Co.  v.  Chicago,  96 
III.  620,  C28,  It  is  said  the  state  has  a  like  con- 
trol over  highways,  streets,  and  public  grounds 
as  is  exercised  by  the  Crown  in  England,  and 
may  have  like  remedies  against  persons  unlaw- 
fully obstructing  the  same.  A  portion  of  the 
political  power  of  the  state  is  committed  to 
municipalities.  The  general  assembly  of  this 
state  has  vested  in  cities,  villages,  and  towns 
the  right  to  control  the  use  of  highways,  streets, 
and  public  grounds  within  their  respective  lim- 
its, and  they  are  Invested  with  the  authority  of 
the  Crown  and  of  the  state,  in  this  respect,  to 
file  bins  to  prevent  and  remove  obstructions 
from  the  streets,  highways,  and  public  grounds 
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of  Marshfield,  wliich  was  completed  in  the 
spring  of  1898.  It  was  desirous  of  estab- 
lishing  a  public  statiofn  in  said  city,  and  pro- 
posed to  construct  a  line  of  poles  along  Cen- 
tral avenue  to  some  convenient  point  where 
the  station  was  to  be  located.  Central  ave- 
nue is  the  main  business  street  of  the  city, 
and  has  been  paved  along  the  business  por- 
tion thereof,  and  upon  il  the  greater  portion 
of  the  travel  and  business  of  the  city  is 
done.  It  has  been  the  policy  of  the  city  to 
keep  that  portion  of  this  street  between  D 
and  Sixth  sti*eeta  clear  of  all  obstructions, 
und  for  more  than  five  years  it  has  uni- 
formly denied  to  all  persons  the  privilege  of 
placing  telephone,  telegraph,  electric  light, 
or  other  poles  in  or  along  the  same.  In  Feb- 
ruary, 1898,  the  city  gr:;nted  to  R.  L.  Kraus 
and  K.  W.  Doege  an  exclusive  permit  for 
fifteen  years  to  erect  and  maintain  a  system 
of  wires  and  poles  upon  the  streets  of  said 
city,  for  the  purpose  of  establishing  a  tele- 


phone exchange  therein,  upon  certain  condi- 
tions, specified  in  the  ordinarice,  and  under 
\'ne  direction  of  the  board  of  public  works. 
On  October  14,  1808,  the  defendant  with  a 
force  of  men  commenced  the  erection  of  a 
lun  of  poles  from  the  intersection  of  its 
main  line  with  Central  avenue  southerly 
along  said  avenue,  towards  the  central  and 
main  portion  of  the  city,  and  placed  and  set 
a  number  of  pole-f  theroin,  without  permis- 
sion of  any  oi  the  city  authorities.  The  latr 
ter  objected  to  this  procedure,  and  under 
their  direction  the  poles  so  set  were  chopped 
down  and  removed.  Thereupon  the  city 
commenced  this  action  to  restrain  defend- 
ants from  placing  any  poles  on  Central 
avenue,  or  in  any  of  the  streets  of  the  city, 
except  under  the  direction  and  with  the  con- 
sent of  the  board  of  public  works;  claiming 
tliat  the  digging  up  of  the  soil  and  pave- 
ment, and  Uie  [Sacing  of  poles  in  said  street, 
would  be  a  permanent  injury  and  obstruc- 


under  their  control.  To  the  same  effect,  see 
Watertown  v.  Cowen,  4  Paige.  510,  27  Am.  Dec 
80;  Jacksonville  v.  Jacksonville  B.  Co.  67  111. 
540. 

So,  in  a  caae  wherein  the  municipal  aathor- 
itles  sought  to  restrain  a  railroad  as  a  nui- 
sance upon  the  streets,  it  was  said  that  the  pub- 
lic right  over  streets  Is  subject  to  the  legisla- 
tive control  over  them,  and,  as  to  the  public, 
the  legislature  can  authorize  the  abandonment 
of  a  street  in  ioto,  or  turn  it  In  part  over  to  a 
private  enterprise,  so  It  may  legalize  the  opera- 
tion of  a  steam  railroad  transversely  or  longi- 
tudinally over  or  along  a  highway,  but  the  leg- 
islative authority  must  appear  either  in  express 
terms,  or  must  flow  as  a  necessary  implication 
from  powers  expressly  granted.  Burlington  v. 
Pennsylvania  B.  Co.  66  N.  J.  Eq.  259. 

It  may  be  asserted,  as  a  general  rule,  that  a 
railroad  company,  built  by  authority  of  law,  is 
not  a  nuisance,  and  therefore,  if  such  a  company 
Is  acting  within  its  authority,  and  what  It 
threatens  to  do  is  authorized  by  law,  there  Is  no 
equity  to  interfere,  and  its  actions  can  work  no 
legal  injury  to  the  public,  or  to  private  Indi- 
viduals, and  although  Inconvenience  or  loss  may 
be  suffered  It  Is  damnum  absque  injuria.  It  is 
essential  to  a  nuisance,  either  public  or  private, 
that  it  be  a  thing  done  or  suffered  contrary  to 
law.  Faust  v.  Passenger  B.  Co.  3  Phlla.  164. 
In  such  cases,  therefore,  neither  a  private  per- 
son, nor.  It  would  seem,  a  municipal  corporation, 
can  enjoin  the  same  as  a  nuisance. 

And  an  Injunction  at  the  Instance  of  a  munic- 
ipality to  prevrat  an  alleged  irreparable  injury, 
such  as  a  public  nuisance,  is  properly  refused, 
when  neither  the  petition  nor  the  evidence  sets 
forth  facts  sufficient  to  enable  the  court  to  de- 
termine the  necessity  for  such  Injunction.  Bur- 
rus  V.  Columbus,  105  Oa.  42. 

A  railroad  company  duly  authorized  by  an 
act  of  the  general  assembly  to  construct  and  oper- 
ate a  side  track  of  its  railroad  In  a  given  street 
of  the  city,  the  fee  of  which  Is  in  the  state, 
will  not  be  enjoined  at  the  Instance  of  the  pub- 
lic authorities  from  so  doing,  merely  upon  the 
theory  that  the  laying  and  operating  of  such 
track  will  be  a  nuisance  which  will  subject  the 
property  to  irreparable  injury,  where  such  in- 
junction is  merely  sought  to  prevent  consequen- 
tial damages  to  property  located  upon  such 
street.     Ihid. 

So,  In  Atty.  Gen.  v.  Pope.  N.  B.  Eq.  Caa.  272, 
the  construction  of  a  railroad  in  accordance 
with  a  statute  authorizing  Its  construction  was 
held  not  enjoinable,  on  the  ground  that  a  nul- 
44  L.  R.  A. 


sance  was  thereby  caused  because  of  the  Inter- 
ference with  the  public  highway  where  such 
interference  was  temporary  and  not  of  a  ser- 
ious nature,  and  the  statute  authorizing  the  con- 
struction of  the  road  contemplated  that  i>ortion8 
of  the  highway  should  be  taken  for  the  purpose 
of  constructing  the  road. 

Where  power  is  vested  In  a  railroad  or  other 
corporation  to  erect  bridges  and  other  works 
necessary  for  the  completion  of  Its  road,  such 
power  must  be  exercised  discreetly,  and  with  a 
due  regard  to  the  privileges  of  others,  and  if 
an  Injurious  and  wanton  exercise  of  It  be  shown 
to  the  court.  It  will  interfere  and  regulate  It 
upon  proper  principles,  but  to  warrant  such  In- 
terference the  exercise  of  power  must  be  shown 
to  be  not  only  Injurious,  but  wilfully  and  wan- 
tonly so,  a  mere  mistake  In  judgment  not  being 
sufficient,  as  such  Is  remedial  at  law.  Atty. 
Gen.,  Pettee,  v.  Stevens,  1  N.  J.  Eq.  369,  384. 
22  Am.  Dec.  626.  In  this  case  relief  was  sought 
by  citizens  at  the  instance  of  the  attorney  gen- 
eral. 

And  where  land  is  donated  or  dedicated  to 
the  public  for  certain  specific  and  defined  pur- 
poses, and  such  purposes  are  unmistakable,  as 
soon  as  the  lot  Is  recorded,  the  statute,  vesting 
the  same  In  the  municipal  authorities  In  trust 
to  and  for  the  uses  and  purposes  expressed  or 
Intended,  declares  the  trust  that  the  property 
shall  be  held  for  such  use  and  no  other,  and  the 
city  accepting  the  trust  has  power  to  apply  In 
equity  to  restrain  the  use  of  such  property,  for 
the  street  railways  or  other  purposes  contrary 
to  the  trust.  Jacksonville  v.  Jacluonvllle  B. 
Co.  67  111.  640,  544. 

In  this  case  It  Is  said  that  a  court  of  equity 
has  the  right  to  enforce  the  execution  of  a  plain- 
ly declared  trust,  either  upon  the  application  of 
the  owners  of  lots  abutting  on  a  public  square, 
or  upon  the  application  of  the  city,  the  trustee, 
and  the  legislature  cannot  pervert  the  trust, 
and  give  the  land  to  a  private  corporation  such 
as  a  railroad  company. 

In  the  above  case,  an  act  of  the  legislature 
gave  the  corporation  authority  to  construct  and 
operate  a  railroad  "In,  over,  across,  and  along 
any  and  all  the  avenues,  streets,  public  grounds, 
squares,  and  alleys  within  the  present  and 
future  corporate  limits  of  the  town."  The  com- 
pany claimed  the  right  to  construct  the  track 
across  a  public  square,  operate  Its  road  there, 
and  thus  frustrate  the  original  purposes  for 
which  the  grant  was  dedicated,  and  destroy  Its 
future  benefit  and  enjoyment  as  a  public  park. 
The    court    perpetually  enjoined  the  company 
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lion  thereto.  A  temporary  injunction  was 
obtained  and  sen-ed.  Thereupon  defendants 
obtained  an  order  Co  show  cause  why  the  in- 
junctional  order  should  not  be  vacated.  On 
the  hearing  the  defendants  submitted  a  mod- 
ified motion,  to  the  effect  that,  if  the  court 
«hould  be  of  opinion  that  the  defendants 
should  be  restrained  from  constructing  their 
line  upon  Central  avenue,  t^en  that  the  or- 
der be  so  modified  as  to  permit  the  line  to 
be  constructed  upon  some  other  streets  in 
said  city.  Both  motions  were  denied,  and 
the  original  order  was  allowed  to  stand. 
This  appeal  is  to  review  the  order  denying 
-the  motion  to  dissolve  the  injunction. 

Mesara.  lUller,  Noyes,  Miller,  ft 
^Wahly  for  appellant: 

The  streets  in  the  city  of  Marshfield  be- 
long to  the  public,  not  to  the  city  of  Marsh- 
-field. 


2  Dill.  Mun.  Corp.  §§  656,  675;  Paine 
Lumber  Co.  v.  Oahkoah,  80  Wis.  460. 

The  city  of  Marshfield  has  no  proprietary 
interest  in  Central  avenue  or  any  other 
street. 

Milwaukee  v.  Milwaukee  ds  B.  R,  Co,  7 
Wis.  85;  Sheboygan  v.  Sheboygan  d  F.  du 
L.  R.  Co,  21  Wis.  668 ;  Janesville  v.  Carpen- 
ter, 77  Wis.  297,  8  L.  R.  A.  808 ;  Waukesha 
Hygeia  Mineral  Spring  Co,  v.  Waukesha,  83 
Wis.  480;  Neahkoro  v.  2^' est,  85  Wis.  128. 

Legislative  authority  given  to  a  city  "to 
lease,  purchase,  and  hold"  real  property, 
and  to  sell  and  convey  the  same,  does  not 
authorize  the  purchase  of  a  street. 

Trester  v.  Sheboygan,  87  Wis.  500;  State, 
Domestic  Teleg.  d  Teleph.  Co,,  v.  Neioark,  49 
N.  J.  L.  344;  Booth,  Street  Railway  Law,  p. 
19,  note. 

Power  to  regulate  and  control  streets  does 


.from  all  attempts  to  lay  down  the  track  of  Its 
Toad  through  or  across  the  enclosed  public 
^uare,  and  held  that  the  attempted  use  of  the 
aqnare  by  the  defendant,  for  the  track  of  Its 
road,  was  a  manifest  perversion  of  the  trust 
created  and  declared,  and  would  operate  In- 
juriously to  the  public  and  the  abutting  lotown- 
ers.  and  would  mar  the  beauty  of  the  road,  and 
•destroy  It  as  a  place  of  public  recreation,  which 
acts  could  not  be  Jastifled. 

Where,  by  a  city  charter,  the  complainants 
are  given  the  control  and  supervision  of  the 
-streets  within  the  city  limits,  charged  with  the 
•duty  of  keeping  and  maintaining  them  In  a  con- 
dition constantly  fit  for  use,  free  and  convenient 
for  the  public,  a  neglect  of  which  duty  Is  a  crime 
for  which  they  may  be  Indicted  and  punished, 
the  city  has  a  right  to  file  a  bill  for  an  Injunc- 
tion restraining  the  obstruction  and  destruction 
of  the  street  by  a  street  railway  company  In  a 
«nanner  rendering  It  extremely  dangerous  for  a 
prudent  man  to  use  it.  Newark  v.  Delaware, 
L.  &  W.  B.  Co.  42  N.  J.  Eq.  196. 

And,  Inasmuch  as  a  town  is  responsible  for 
the  construction  and  amendment  of  highways, 
and  town  ways,  and  for  damages  to  travelers 
for  losses  occasioned  by  obstructions  and  de- 
fects, it  has  the  right  to  Invoke  the  equity 
power  vested  in  the  court  in  cases  of  nuisances, 
to  determine  whether  such  a  use  of  ways  as 
-claimed  Is,  or  Is  not,  a  justifiable  act,  under  the 
provisions  granted  to  a  railroad  company  by 
Its  charter.  Easton  &  A.  R.  Co.  v.  Greenwich 
^Twp.  25  N.  J.  Eq.  665,  567,  Affirming  24  N.  J. 
Eq.  217;  Springfield  v.  Connecticut  River  R. 
<!o.  4  Cush.  63,  68. 

So,  when  the  power  and  authority  to  control 
and  supervise  Its  streets  Is  conferred  on  a  mu- 
nicipal corporation.  It  may.  In  Its  corporate 
name.  Institute  appropriate  Judicial  proceedings 
to  prevent  or  remove  such  obstructions,  and 
therefore,  where  it  Is  not  plainly  shown  that 
•such  power  is  not  conferred  by  the  act  of  In- 
corporation of  a  city,  the  court  will  not  say 
that  it  has  not  the  right  to  institute  and  main- 
tain, in  Its  corporate  name,  a  suit  In  equity  to 
restrain  a  railroad  company.  In  its  use  of  the 
streets  of  the  city,  beyond  the  power  conferred 
upon  it  by  Its  ^anchlse.  Rio  Grande  R.  Co. 
V.  Brownsville,  45  Tex.  88,  92. 

In  Grey  v.  New  York  &  P.  Traction  Co.  (N. 
J.  Eq.)  40  Atl.  21,  22,  the  defendant  contended 
that  the  remedy  by  indictment  would  afford 
adequate  relief,  and  that  therefore  the  court 
4should  not  Interfere,  even  so  far  as  to  prevent 
the  permanent  completion  and  the  continued 
44L.B.  A. 


operation  of  the  road,  but  the  court  held  that  in 
such  a  case  the  power  of  the  court  of  equity 
might  be  Justly  called  Into  requisition,  upon  the 
ground  that  a  preliminary  Injunction  was  nec- 
essary for  the  full  protection  of  the  statutory 
rights  of  municipalities,  the  case  resting  upon 
the  same  basis  as  the  right  of  a  court  of  equity 
to  Interfere  by  preliminary  Injunction,  where  a 
public  company,  under  cover  of  statiitory  au- 
thority, attempted  to  appropriate  the  lands  of 
another  without  complying  with  the  legal  con- 
ditions precedent,  either  constitutional  or  stat- 
utory, and  upon  the  further  ground  that,  as  the 
statutory  right  was  clear,  it  would  imperil  the 
public  control  of  highways,  and  deprive  mu- 
nicipalities of  the  powers  and  advantages  In- 
tended to  be  given  their  statutes.  If,  on  the 
mere  claim  of  right  to  occupy  the  streets  with- 
out consent,  the  court  should  decline  to  inter- 
fere pending  the  final  determination  upon  the 
claim. 

Although  a  railroad  company  may  be  au- 
thorized to  locate  and  construct  Its  road  at  the 
termini  mentioned  In  its  charter,  by  such  route 
as  it  may  deem  expedient.  It  will  nevertheless 
be  confined  to  a  reasonable  exercise  of  Its 
charter  powers,  so  as  to  avoid  unnecessary  or 
unreasonable  Injury  to  the  other  public  high- 
ways, and  for  any  plain  abuse  of  its  powers  In 
this  regard  (i  may  be  restrained  by  Injunction. 
Stroudsburg  v.  Wilkes-Barre  &  E.  R.  Co.  2  Pa. 
DIst.  R.  507:  Philadelphia,  G.  &  N.  R.  Co.  2 
Walker,  291,  Cited  in  2  Pa.  Dist.  R.  507.  In 
these  cases  the  Injunction  was  sought  at  the  In- 
stance of  the  municipal  authorities. 

Where  the  petition  for  an  injunction  was  pre- 
sented In  the  name  of  the  state,  at  the  Instance 
or  relation  of  citizens  and  trustees  of  the  town- 
ship, the  court  stated  that  the  obligation  imposed 
upon  the  railroad  company  to  place  the  high- 
way In  such  condition  as  not  to  Impair  Its 
former  usefulness  to  the  public  Is  a  condition 
inseparable  to  the  right  or  franchise  granted  to 
the  company  to  cross  the  highway  with  its  rail- 
road, or  to  divert  It  from  its  location  for  the  ac- 
commodation of  the  railroad,  and  while  the 
company  continues  In  the  exercise  of  its  fran- 
chise the  state  has  a  right  to  compel  it  to  per- 
form the  condition  upon  which  the  franchise 
was  granted,  and  this  may  be  done  by  petition 
In  chancery  prosecuted  by  the  attorney  general 
in  the  name  of  the  state.  State,  Little,  v.  Day- 
ton &  S.  E.  R.  Co.  36  Ohio  St.  434. 

In  granting  an  injunction  to  restrain  the  de- 
fendant company  from  making  an  Illegal  use  of, 
and  creating  a  public  nuisance  by  constructing. 


56ti 


Wisconsin  Scpremb  Court. 


Apb.^ 


not  authorize  the  common  couiicil  to  grant 
telephone  or  other  franchises. 

Davia  v.  New  York,  14  N.  Y.  506,  67  Am. 
Dec.  186;  2  Dill.  Mun.  Corp.  4th  ed.  U  715- 
717,  and  cases  there  cited. 

The  city  of  Marshfield,  under  its  charter, 
had  not  only  no  authority  to  grant  any  tele- 
phone franchise,  but  particularly  not  an  ex- 
clusive franchise  to  Kraus  &  Doege. 

Jackson  County  Horse  R,  Co.  v.  Interaiaie 
Rapid  Transitu.  Co.  24  Fed.Rep.  306 ;  Wright 
V.  Nagle,  101  U.  S.  791,  25  L.  ed.  921;  New 
Orleanfi  Gaslight  Co.  v.  Louisiana  Light  d 
H.  P.  d  Mfg.  Co.  115  U.  S.  653,  29  L.  ed. 
518;  i^aginato  Oaslight  Co.  v.  Saginaw ^  28 
Fed.  Rep.  534;  State  v.  Milwaukee  Gaslight 
Co.  29  Wis.  454,  9  Am.  Rep.  598. 

By  the  general  statutes  of  the  state,  au- 
thority is  given  to  all  telephone  companies 
to  place  poles  along  the  streets  and  high- 
ways of  the  state. 

Wis.  Rev.  SUt.  9  1778. 


The  authority  granted  by  this  statute  i» 
not  conditioned  upon  the  procur^nent  of  any 
consent  or  subordinate  franchise  from  local 
authorities. 

Young  v.  Yarmouth,  9  Gray,  388 ;  Roberts 
V.  Wisconsin  Teleph.  Co.  77  Wis.  689. 

This  statute  applies  to  telephone  compa- 
nies. 

Wisconsin  Teleph.  Co.  v.  Oshkosh,  62  Wis. 
82;  Roberts  v.  Wisconsin  Teleph.  Co.  77 
Wis.  689;  State,  Wisconsin  Teleph.  Co.,  v, 
JanesviUe  Street  R.  Co.  87  Wis.  78,  22  L.  R. 
A.  759. 

Section  1778,  authorizing  the  construc- 
tion of  telephone  lines  upon  the  streets  of  a 
city,  does  not  deprive  the  dty  of  its  police- 
control. 

State,Wisoonsin  Teleph. Co.,  v.  JanesvUle 
Street  R.  Co.  87  Wis.  79,22  L.  R.  A.  760; 
Wisconsin  Teleph.  Co.  V.  Oshkosh,62  Wis.  40. 

Section  7  of  chapter  11  of  the  Marsh  field 
city  charter  does  not  change  the  general  rtile 


a  proposed  double  track  upon  certain  streets  of 
the  city,  the  court  stated  that  the  right  of  the 
city  to  Interfere  In  such  cases  ought  to  be  con- 
sidered as  at  rest,  even  though  there  was  no 
complaint  of  injury  to  the  immediate  property 
of  the  corporation,  the  wrong  being  done  to  the 
citizens  ef  the  municipality  and  of  the  common- 
wealth generally.  Philadelphia  v.  Thirteenth  & 
F.  Streets  Pass.  R.  Co.  8  Phila  648. 

Where  one  has  a  license  to  interfere  with  the 
highway,  as  where  a  railroad  company  has  au- 
thority to  lay  its  track  along,  under,  or  over  a 
highway,  the  terms  of  the  license,  so  far  as  It 
directs  the  manner  of  such  Interference,  must  be 
complied  with,  and  an  Interference  in  any  other 
mode  is  a  public  nuisance,  over  which  equity 
has  Jurisdiction  in  a  suit  by  a  city.  Mounds- 
ville  V.  Ohio  River  R.  Co.  37  W.  Va.  02,  100,  20 
L.   R.   A.  161,  16S. 

So,  a  license  from  a  city  council  to  a  railroad 
company  to  build  its  road  across,  along,  or  iipon 
a  public  street,  gives  It  no  power  to  destroy  the 
street,  and  the  company  is  bound  to  restore  the 
street  to  its  former  state,  or  to  such  state  as 
not  unnecessarily  to  Impair  its  usefulness  to 
the  public,  and  also  to  build  proper  crossings 
over  the  railroad  and  keep  them  in  good  repair, 
and  If  it  falls  to  do  so,  the  company  may  be  com- 
pelled to  do  It  by  mandamus,  and,  as  the  com- 
pany is  guilty  of  maintaining  a  nuisance,  equity 
may  entertain  a  bill  by  a  city  to  abate  such  nui- 
sance, and  may  compel  the  company  to  perform 
its  duty.  Moundsville  v.  Ohio  River  R.  Co. 
37  W.  Va.  92,  100,  20  L.  R.  A.  161. 

And,  though  a  railroad  company  may  be  au- 
thorized to  cross  a  street  on  the  same  level  as 
the  street,  and  to  raise  or  lower  the  highway 
for  that  purpose,  nevertheless  if  they  so  execute 
It  as  they  may  deem  to  be  their  duty,  but  so 
as  to  create  a  public  nuisance,  a  court  of  equity 
may  interfere  by  way  of  injunction  at  the  in- 
stance of  a  town  council,  and,  if  they  proceed 
to  do  so,  may  restrain  them  thereby.  Johnston 
V.  Providence  &  S.  R.  Co.  10  R.  I.  365. 

In  all  suits  by  a-  municipality  to  restrain  a 
nuisance  by  a  railroad  company  in  the  use  of 
the  streets,  where  there  is  a  grant  of  authority 
the  grant  is  construed  most  liberally  in  favor 
of  the  public,  and  most  rigidly  against  the  com- 
pany. Moundsville  v.  Ohio  River  R.  Co.  87 
W.  Va.  92,  100,  20  L.  R.  A.  161. 

It  Is  contumacious  and  wrongful  conduct  for 
the  officers  of  a  railroad  corporation  to  occupy 
a  public  highway  with  its  track,  practically  de- 
stroying the  street  for  purposes  of  public  travel, 
and  then  defy  or  disregard  all  law  and  all  au- 
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thority  Invoked  to  compel  them  to  repair  the 
wrong  which  they  have  done  to  the  public,  and 
the  courts  would  be  Impotent  indeed  if  they 
could  not  correct  such  flagrant  invasion  of  pub- 
lic right.  Oshkosh  v.  Milwaukee  &  L.  W.  R.  Co. 
74  Wis.  534. 

Where  it  is  shown  that  the  work  of  a  railroad 
company,  in  erecting  its  road  beyond  the  banks- 
of  a  river,  wonld  obstruct  navigation  in  a  man- 
ner beyond  what  is  reasonably  necessary  for- the* 
purpose  of  carrying  out  the  provisions  of  its  en- 
abling act,  equity  will  restrain  its  work  as  a 
public  nuisance.  Newark  PI.  Road  &  Penx 
Co.  V.  Bimer,  Van  Wagenen,  0  N.  J.  Eq.  754. 
758.  In  this  case  the  attorney  general  brought 
suit  at  the  instance  of  others,  but  whether  on. 
behalf  of  private  parties  or  of  the  town  or  city 
authorities,  does  Dot  clearly  appear. 

And,  if  the  extension  of  a  street  railroad  com- 
pany, which  it  is  sought  to  enjoin  as  a  public 
nuisance  and  an  obstruction  to  the  street,  is- 
found  to  be  a  public  nuisance,  the  remedy  by 
way  of  injunction  is  complete,  although  no  dam- 
age be  shown.  People  v.  Third  Ave.  R.  Co.  45- 
Barb.  63,  68,  30  How.  I*r.  121.  In  this  case 
the  injunction  was  sought  by  the  people,  but 
whether  at  the  Instance  of  the  Inhabitants  or 
municipal  authorities,  does  not  appear. 

The  wrongful  placing  of  abutments  in  the  line 
of  a  highway  by  a  railroad  company  cannot  lie- 
come  a  right,  or  be  legalized  by  length  of  time, 
the  same  being  a  wrong,  and  a  nuisance  which 
no  length  of  time  will  legalize,  and  the  ob- 
struction and  nuisance  thus  created  is  restrain- 
able  by  the  municipality.  Blakely  v.  Delaware 
&  H.  Canal  Co.  2  Lack.  L.  News,  59. 

So,  a  railroad  placed  longitudinally  in  a 
street  without  statutory  authority  expressly 
given  or  arising  from  necessary  implication  is  a 
nuisance,  restralnable  in  equity  by  municipal 
authorities.  Hurllngton  v.  Pennsylvania  R.  Co. 
56  N.  J.  Eq.  250. 

And  the  invasion  of  a  highway  without  au- 
thority is  a  public  nuisance,  and  the  track  itself 
In  such  a  case  is  an  obstruction  and  a  nuisance, 
and  the  bad  street  it  leaves,  and  the  bad  cross- 
ing, is  a  nuisance,  abatable  by  suit  in  equity  at 
the  instance  of  the  city  authorities.  Mounds- 
ville V.  Ohio  River  R  Co.  37  W.  Va  92,  100, 
20  L.  R.  A.  161. 

Again,  an  unauthorized  occupation  of  a  street 
by  railroad  tracks  Is  a  nuisance  per  «e,  and  its-- 
use,  as  well  as  the  removal  of  the  tracks,  may 
be  controlled  by  Injunction  at  the  suit  of  any 
member  of  the  public.  Musser  v.  Fairmount  ic 
A.   Street  R.   Co.  5  Clark    (Pa.)    466.     In    thl» 
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that  telephone  oompames  can  conBtruct  their 
lines  along  streets  without  first  obtaining 
permission  from  the  local  authorities. 

Mr,  B.  B.  Gossliu,  with  Mr,  P.  A.  WU- 
liaxns,  for  respondent: 

While  the  streets  in  the  city  of  Marsh- 
field  belong  to  the  public,  the  city  of  Marsh- 
field  has  nevertheless  control  of  its  streets, 
and  in  this  respect  represents  the  public  in 
relation  thereto. 

Waukesha  Hygeia  Mineral  Spring  Co.  v. 
Waukesha,  83  Wis.  475;  Jamestown  v.  Chi- 
cago, B.  d  N.  R.  Co,  69  Wis.  648 ;  2  Dill. 
Mun.  Ck>rp.  4th  ed.  §  659,  p.  783;  Madison 
V.  Mayers,  97  Wis.  399,  40  L.  R.  A.  536 ;  Eau 
Claire  v.  Matzke,  86  Wis.  291 ;  Neshkoro  v. 
Nest,  86  Wis.  126. 

The  erection  of  t*  run  of  poles  along  a  pub- 
lic street  not  only  results  in  the  temporary 
digging  up  and  disturbance  of  its  soil  and 
pavement,  but  also  results  in  its  permanent 
obstruction,  and  is  a  nuisance  per  se. 


2  Dill.  Mun.  Corp.  4th  ed.  f  698;  Elliott, 
Roads  &  Streets,  p.  478,  and  cases  cited; 
Keasbe^,  Electric  Wires,  p.  45. 

Public  highways  belong  from  side  to  side 
and  end  to  end  to  the  puolic. 

State  V.  Berdetta,  73  Ind.  185;  St,  Louis 
V.  Western  U.  Teleg,  Co,  148  U.  S.  92,  37 
L.  ed.  380. 

The  power  to  grant  franchises  to  partic- 
ular persons  or  corporations  is  now  under 
general  laws  vested  absolutely,  fully,  and 
completely  in  cities  and  other  municipali- 
ties. 

Ashland  v.  Wheeler,  88  Wis.  616. 

The  statute  authorizing  the  use  of  high- 
ways does  not  permit  the  use  of  streets  gen- 
erally, but  simply  gives  the  right  of  way 
through  the  municipality. 

State.  Home  Teleph,  Co,,  v.  "Sew  Bruns- 
wick (N.  J.)  40  Atl.  628. 

It  cannot  be  contended  but  that  the  city 
has  the  power  to  contract  for  those  things 


case  the  defendant's  charter  nrovlded  for  the 
consent  oC  the  city  council  before  laying  the 
Cracka  The  consent  was  obtained,  but  was  sub- 
sequently withdrawn,  and  again  conditionally 
renewed,  but  the  renewal  was  held  invalid  as 
the  council  had  exhausted  Its  powers  of  election, 
and  the  injunction  was  therefore  granted. 

And  the  construction  of  a  railway  along  the 
public  streets  of  a  city,  if  unauthorised  by  law, 
is  a  nuisance  restrainable  by  Injunction.  Faust 
V.  City  Pasa  R.  Co.  3  Phlla  164.  In  this  case, 
however,  the  injunction  was  granted  at  the  in- 
stance of  certain  property  ownera 

So,  although  an  unauthorised  railroad  track 
across  a  street  in  a  city  at  grade  is  not  irrepar- 
able injury,  yet  the  court  will  restrain  trains 
on  such  tracks  on  the  application  of  the  city 
authorities,  until  a  trial  at  law,  as  it  is  for  the 
time  being  an  exclusive  damage  not  ascertsin- 
able  in  money,  and  Is  thus  in  a  sense  Irrepar- 
able. Cincinnati  N.  R.  Co.  v.  Cincinnati,  8 
Ohio  L.  J.  334,  1  Bates'  Digest,  1243. 

In  Atty.  Gen.  v.  Jjombard  &  S.  Streets  Pass. 
R.  Co.  10  Phlla  352,  the  court  restrained  the 
unauthorised  occupation  of  a  street  by  the  rail- 
road company  as  a  nuisance  per  «e,  and  held 
that  in  such  a  case  equity  had  a  right  to  grant 
relief  without  a  trial  at  law.  and  would  also  re- 
lieve where  the  case  merely  showed  a  temporary 
use  of  the  street  for  such  purposes  without  a 
right.  In  this  case,  however,  the  suit  was 
brought  at  the  instance  of  the  attorney  general, 
and  was  on  behalf  of  the  commonwealth. 

So,  in  Grey  v.  New  York  &  P.  Traction  Co. 
(N.  J.  Eq.)  40  Atl.  21,  the  court  restrained  the 
defendant  company  at  the  instance  of  the  muni- 
cipal authorities,  until  final  hearing,  from  con- 
structing and  operating  its  railroad  upon  a  cer- 
tain highway  without  having  complied  with  the 
Fequirements  of  the  statute  making  it  compul- 
sory for  such  company  to  obtain  the  consent  of 
the  governing  body  of  the  township,  before  pro- 
ce<^ding  to  construct  its  railroad.  The  court, 
however.  Intimated  that  If  the  consent  of  the 
township  committee  was  obtained  before  final 
bearing  an  application  might  be  made  by  the 
defendant  company  to  dissolve  the  injunction. 

A  railroad  placed  longitudinally  in  a  street 
is  regarded  as  prsctically  an  exclusive  appro- 
priation of  that  part  of  the  street  which  It  occu- 
pies to  a  use  Inconsistent  with  the  legitimate 
use  of  the  street  by  the  public,  and  its  presence 
in  the  street  Is  as  repugnant  to  the  rights  of  the 
public  as  would  be  the  presence  of  a  church  or 
a  market  house,  or  any  other  structure  devoted 
to  private  objecta  Burlington  v.  Pennsylvania 
44  L.  R.  A. 


R.  Co.  56  N.  J.  Eq.  259.  In  this  case,  therefore, 
the  court  granted  relief  .in  equity  at  the  suit  of 
the  city  authorities. 

And  equity  will  enjoin  a  plank-road  company 
from  rendering  the  road  dangerous  and  unsafe, 
at  the  Instance  of  ofllcers  charged  with  the  duty 
of  seeing  that  it  is  maintained  and  kept  in 
good  repair,  safe  for  travel.  Detroit  &  E.  PI. 
Road  Co.  V.  Macomb  Circuit  Judge,  100  Mich. 
371. 

An  Injunction  was  granted  at  the  Instance 
of  the  corporate  authorities,  calling  upon  the 
railroad  company  to  reduce  its  bridge  across  a 
street  so  as  to  conform  to  the  grade  thereon. 
In  Jersey  City  v.  Central  R.  Co.  40  N.  J.  Eq.  417, 
422. 

So,  in  Thompson  v.  Paterson  &  H.  R.  R.  Co. 
9  N.  J.  Eq.  526.  an  Injunction  was  granted,  at 
the  relation  of  numerous  citlsens  and  property 
owners,  restraining  the  defendants  from  erect- 
ing a  permanent  railroad  bridge  on  a  line  of 
great  and  Increasing  travel  In  an  unusual  and 
unnatural  position,  and  In  a  manner  that  would 
not  do  as  little  injury  to  navigation  as  possible. 
The  Injunction,  however,  only  extended  to  the 
restraint  of  the  defendant  until  the  question  of 
the  proper  position  of  the  piers  and  draws 
could  be  determined  at  law. 

In  MoundsvIIle  v.  Ohio  River  R.  Co.  87  W.  Va. 
92,  100,  20  L.  R.  A.  161,  the  city  sought  to 
compel  the  street-railroad  company  to  put  a 
street  In  certain  order,  according  to  the  terms 
of  a  municipal  ordinance,  and  the  question  was 
whether  such  a  suit  could  be  maintained  In 
equity,  the  contention  being  that  it  could  not, 
because  the  damage  at  law  would  affect  the 
whole  remedy.  The  court  held  that  such  was 
not  the  case,  as  a  city  had  the  right  to  move  in 
the  matter,  the  state  statutes  and  decisions  giv- 
ing it  control  over  streets,  and  making  It  liable 
for  defects,  and  In  so  doing  It  represented  the 
public  Interest,  the  act  of  the  railroad  company 
In  so  dealing  with  the  street,  and  not  putting 
it  In  repair,  constituting  a  nuisance. 

In  Jacksonville  v.  Jacksonville  R.  Co.  67  III. 
541,  544,  in  granting  an  injunction  perpetually 
enjoining  the  railroad  company  from  laying 
down  Its  track .  through  or  across  a  public 
square,  the  court  stated  that  a  court  of  equity 
had  the  right  to  enforce  the  execution  of  the 
plainly  declared  trust,  either  upon  the  applica- 
tion of  the  owners  of  lots  abutting  Upon  the 
square,  or  upon  the  application  of  the  city  as 
trustees,  as  the  legislature  could  not  pervert 
the  trust,  and  give  the  land  to  the  private  cor- 
poration, as  such  an  act  would  be  bad  faith  to 
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resulting  to  its  special  benefit  in  the  admin- 
istration of  its  affairs.  The  Kraus  and 
Doege  franchise  confers  special  benefits  upon 
the  city. 

It  is  an  executed  contract  on  the  part  of 
the  city,  the  consideration  for  which  is  the 
benefit  which  the  public  will  derive  from  its 
use  and  exercise. 

Ashland  v.  Wheeler,  88  Wis.  616;  New 
Orleans  v.  Great  Southern  Teleph.  d  Teleg. 
€o,  40  La.  Ann.  41 ;  8t.  Louis  v.  Western  U. 
Teleg.  Co,  148  U.  S.  92,  37  L.  ed.  380. 

This  is  not,  however,  an  exclusive  fran- 
chise. It  is  exclusive  only  for  a  very  limit- 
ed time. 

Des  Moines  Street  R.  Co.  v.  Des  Moines 
Broad  Gauge  Street  R.  Co.  73  Iowa,  513. 

Telephone  companies  are  authorized  by 
law  to  enter  upon  the  highways  and  streets 
of  the  state  ot  Wisconsin  only  upon  condi- 
tion that  they  obtain  from  the  respective 
towns,  cities,  and  other  municipalities  the 
consent  of  their  governing  bodies. 


Eels  V.  American  Teleph  d  Teleg.  Co. 
143  N.  Y.  133,  25  L.  R.  A.  540;  Zehren  v. 
Milwaukee  Electric  R.  d  Light  Co.  99  Wis. 
83,  41  L.  R.  A.  675;  Chicago  d  N.  W.  R.  Co. 
V.  Milwaukee,  R.  d  K.  Electric  R.  Co.  95 
Wis.  561,  37  L.  R.  A.  856. 

A  telegraph  oar  teleplione  line  cannot  be 
constructed  on  a  public  highway  or  street 
except  with  the  consent  of  the  state. 

2  Cook,  Stock  &  Stockholders,  No.  730,  p. 
1594,  No.  731,  pp.  1595,  1596;  People's  Pass. 
R.  Co.  V.  Memphis  City  R.  Co.  10  Wall.  38, 
19  L.  ed.  844;  Cater  v.  Northwestern  Teleph. 
Exchange  Co.  60  Minn.  639,  28  L.  R.  A.  310. 

The  legislature  may  delegate  to  municipal 
or  local  Dodies  the  right  to  grant  or  refuse 
such  authority. 

2  Dill.  Mun.  Corp.  4th  ed.  §  724;  2  Cook, 
Stock  &  Stockholders,  No.  913,  pp.  1551, 
1552;  2  Dill.  Mun.  Corp.  4th  ed.  §§  658,698, 
708,  719;  People,  Third  Ave.  R.  Co.,  v.  Nexc- 
ton,  112  N.  Y.  397,  3  L.  R.  A.  174. 

Even  where  the  power  of  the  municipality 


the  original  proprietors  as  well  as  to  the  public, 
the  square  being  valuable  property  Intended  for 
the  public  use,  and  appurtenant  to  the  estate 
of  the  abutting  lotowners ;  and  the  trustees  of 
the  city  must  be  permitted  to  preserve  It  for  the 
express  and  Intended  purposes  of  the  trust. 

Where  the  remedy  sought  by  the  complainant 
In  equity,  by  way  of  Injunction,  was  one  to  Judi- 
cially determine  whether  the  defendant  railroad 
company  had  complied  with  its  obligation  oi 
duty  with  respect  to  the  streets  of  the  city,  anc 
If  it  had  not  performed  Its  duty,  then  to  abate 
the  nuisance  by  requiring  a  cessation  of  the 
present  state  and  the  performance  of  such  duty, 
it  was  held  a  court  had  Jurisdiction  to  adjudi- 
cate on  the  question  whether  the  company  had 
fulfilled  Its  obligation,  and  If  not  to  make  an 
order  for  it  to  do  so,  as  courts  of  equity  exer- 
cise a  very  salutary  Jurisdiction  in  matters  oi 
nuisances,  to  adjudge  the  question  of  nuisances, 
and  to  abate  them,  and,  though  the  remedy  bj 
way  of  mandamus  would  be  adequate,  yet  It 
was  more  formal,  and  not  as  flexible,  as  that 
tn  equity.  Moundsvllle  v.  Ohio  River  R.  Co.  31 
W.  Va.  92,  106,  20  L.  R.  A.  161. 

And  it  is  no  defense  to  an  action  for  a  man- 
datory Injunction  to  compel  a  railroad  company 
to  restore  the  highway  or  street  to  Its  former 
condition  of  usefulness,  to  allege  that  the  city 
should  so  restore  the  street,  and  then  by  action 
at  law  recover  the  expenses  thereof  from  such 
company.  Oshkosh  v.  Milwaukee  &  L.  W.  R 
Co.  74  Wis.  684. 

In  District  Attorney  v.  Lynn  &  B.  R  Co.  16 
Gray,  242,  the  selectmen  of  the  town  through 
the  district  attorney  sought  to  restrain  defend- 
ant company  from  laying  a  track  for  a  horse 
railroad  within  the  limits  of  the  town.  The 
court  upheld  the  authority  of  the  attorney  gen- 
eral, or  other  law  officer  empowered  to  represent 
that  government,  to  file  an  information  in  equity 
to  restrain  and  prevent  a  public  nuisance,  stat- 
ing that  such  steps  might  be  taken  by  him 
either  ex  officio,  or  upon  the  relation  of  persons 
who  had  an  interest  In  the  subject-matter  of  the 
bill,  and  whose  private  rights  were  to  be  pro- 
tected by  the  decree,  which  was  sought  mainly 
on  the  ground  of  public  injury,  the  court  seeing 
no  serious  objection  to  such  method  of  reach- 
ing and  restraining  a  public  nuisance. 

In  Windsor  v.  Delaware  &  H.  Canal  Co.  92 
Hun,  127,  183,  the  defendants  had  constructed 
an  overhead  crossing.  It  was  alleged  that  such 
crossing*  materially  and  unnecessarily  im- 
paired the  usefulness  of  the  highway;  that  no 
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necessity  existed  for  a  passageway  as  narrow  as 
that  maintained  by  the  defendant  corporation ; 
that  the  requirements  and  safety  of  the  travel- 
ing public  demanded  an  enlargement  of  such 
passageway,  and  also  that  the  defendant  did  not, 
in  constructing  its  railroad  across  such  high- 
way, restore  the  same  to  Its  former  state  or  to 
such  a  state  as  not  to  unnecessarily  impair  its 
usefulness.  The  court  held  that,  under  N.  Y. 
Stat.  1890,  an  action  was  properly  maintained 
in  the  name  of  the  town  to  enjoin  the  railroad 
company,  and  it  was  not  necessary  for  the  high- 
way commissioners  in  the  first  Instance  to  de- 
clare an  encroachment  and  instltate  proceedings 
given  by  the  statute  for  its  removal. 

Again,  in  Stearns  County  v.  St.  Cloud,  M.  & 
A.  R.  Co.  36  Minn.  425,  426,  an  Injunction  was 
granted  at  the  Instance  of  a  board  of  manage- 
ment to  enjoin  the  railroad  company  from  con- 
structing and  maintaining  Its  road  without  any 
lawful  authority,  along  and  through  an  estab- 
lished and  traveled  road  In  two  towns,  so  as  to 
entirely  destroy  the  road  for  the  purposes  for 
which  It  was  established. 

So,  without  the  aid  of  special  statute  a 
municipal  corporation  can  prevent  by  injunction 
the  erection  of  a  nuisance  upon  lands  dedicated 
to  the  use  of  its  Inhabitants,  and  therefore  an 
Injunction  will  be  granted  at  the  Instance  of 
the  municipality  to  restrain  the  defendant  rail- 
road from  laying  an  additional  railroad  track 
in  a  public  street  In  the  city  without  the  per- 
mission of  the  proper  authorities.  Cohoes  t. 
Delaware  &  H.  Canal  Co.  134  N.  Y.  397,  40S. 
Reversing  54  Hun.  558. 

In  Chicago,  B.  &  Q.  R.  Co.  v.  Quincy,  136  III. 
489,  the  court,  at  the  Instance  of  the  city.  en- 
Joined  the  defendant  company  from  depositing 
dirt,  cinders,  and  other  material  upon  certain 
portions  of  the  streets,  although  the  defendant 
contended  that  the  acts  complained  of  amounted 
to  a  mere  trespass,  and  that  equity  would  not 
assume  Jurisdiction  by  Injunction  to  prerent 
the  placing  of  obstructions  In  a  public  street. 
The  court  followed  Its  prior  decision  in  Metnv 
polltan  City  R.  Co.  v.  Chicago,  96  III.  620. 
wherein  It  held  that,  as  the  legislature  had  com- 
mitted a  portion  of  Its  sovereignty  to  munici- 
palities, !n  respect  to  streets,  highways,  and 
public  grounds  within  their  limits,  they  had  the 
authority  of  the  state  in  that  respect,  and  might 
maintain  such  a  bill  in  equity. 

So,  in  Northern  C.  R.  Co.  v.  Baltimore,  21 
Md.  95.  105,  an  Injunction  was  allowed  at  the 
instance  of  the  corporate  authorities,  rcatralii- 
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ifl,  hj  the  legislature,  restricted  to  the  des- 
i^piation  of  the  streets  and  of  the  manner 
of  placing  the  poles  therein,  proper  applica- 
tion to  the  proper  authorities  is  held  to  be 
a  condition  precedent  to  the  right  to  set  up 
poles. 

I^ew  York  d  N.  J,  Teleph.  Co.  v.  East  Or- 
ange, 42  N*.  J.  Eg.  400;  State,  Broome,  v. 
New  York  d  N.  J,  Telcvh.  Co,  49  N.  J.  L. 
<524,  50  N.  J.  L.  432 ;  State,  Winter,  v.  New 
York  d  N.  J.  Tclcph.  Co,  51  N.  J.  L.  83; 
Suburban  Light  cG  Power  Co,  v.  Boiton,  153 
^fass.  200,  10  L.  K.  A.  497 ;  Pterce  v.  Drew, 
136  Moss.  75,  49  Am.  Rep.  7. 

Bardeen,  J.,  delivered  the  opinion  of  the 
<court: 

Both  parties  admit  the  jpublic  character 
of  the  streets  of  a  city  and  the  almost  om- 
nipotent control  of  the  legislature  over  their 
use.  The  city  does  not  own,  and  cannot 
alien,  its  streets.    It  cannot  rightfully  au- 


thorize oi)3truGtions  therein  without  legisla- 
tive authority.  Its  duties  and  obligations 
with  respect  thereto  are  defined  in  its  char- 
ter. The  general  law  grante  powers  and 
privileges  to  persons  or  corpoiatious  like  the 
defendant  company,  to  be  exercised  by  munic- 
ipal consent  or  subject  to  municipal  limi- 
tations. Section  1778,  Bev.  Stat.  1898,  un- 
der the  interpretation  of  this  court,  author- 
izes the  use  of  the  highways  of  this  state  by 
corporations  like  the  defendant,  by  their 
poles  and  wires,  provided  they  are  so  set  as 
not  to  obstruct  or  incommode  the  public  use 
thereof.  Wisconsin  Teleph,  Co.  v.  Oshkosh, 
02  Wis.  32;  Roberif:  v.  Wisconsin  Teleph.  Co. 
77  Wis.  589.  And  see  State,  Wisconsin 
Teleph.  Co.,  v.  Janesviile  Street  R.  Co.  87 
Wis.  72,  22  L.  R.  A.  759.  It  is  conceded  by 
appellant  lliat  this  section  does  not  deprive 
cities  of  their  power  of  police  control  over 
llie  manner  in  wJiich  such  work  shall  be 
done,  and  that  they  may  adopt,  by  ordi- 


Ing  the  railroad  company  from  constructing, 
grading,  or  laying  with  rails  its  branch  rail- 
road upon,  along,  or  across  certain  streets  in 
the  city,  or  from  altering  the  grade  of  the  same, 
or  from  proceeding  with  the  work  of  the  build- 
ing without  the  consent,  and  under  the  super- 
vision, of  the  mayor  of  the  city  and  city  commis- 
sioners, as  provided  by  city  ordinance,  the  pro- 
visions of  the  ordinance  being  well  known  to 
the  company,  the  mere  fact  that  the  city  au- 
thorities did  not  invoke  the  interposition  of  the 
court  sooner  being  no  defense. 

And  in  Detroit  A  B.  PI.  Road  Co.  v.  Macomb 
Circuit  Judge,  109  Mich.  871,  the  court  refused 
an  application  for  a  writ  of  mandamus  to  com- 
pel the  circuit  judge  to  dissolve  an  injunction 
restraining  the  defendant  company  from  pro- 
ceeding in  the  construction  of  its  road  in  a  man- 
ner not  pointed  out  by  the  act  granting  Its 
franchise,  and  pointed  out  that  it  was  compe- 
tent for  the  highway  commissioners,  and  for  the 
township,  to  commence  the  proceeding,  and  for 
the  circuit  judge  to  issue  the  injunction,  and 
also  for  the  circuit  judge  to  modify  the  Injunc- 
tion if  he  was  satisfied,  from  the  showing  made 
before  him,  that  to  do  so  would  be  to  the  ad- 
vantage of  the  public,  and  would  not  result  in 
the  creation  of  a  threatened  nuisance  dangerous 
to  the  traveling  public,  the  right  to  issue  the 
Injunction  and  to  modify  It  arising  from  the 
fact  that  It  was  a  proper  exercise  of  the  power 
of  the  court  to  see  that  the  police  regulation 
given  by  the  Michigan  statute  over  highways 
was  enforced. 

In  Burlington  v.  Pennsylvania  R.  Co.  66  N.  J. 
Eq.  259,  where  a  bill  was  filed  by  the  city  au- 
thorities to  restrain  the  company  from  laying 
an  additional  track  through  a  street  in  the  city, 
and  also  to  remove  a  part  of  a  track  already 
laid  in  such  street,  the  question  was  whether 
the  municipal  consent  was  suflldent  to  legalize 
the  structure.  The  facts  showed  that  another 
company  laid  its  route  through,  and  built  a 
single  line  upon,  the  street  upwards  of  sixty 
years  previously,  and  that  the  city  authorities 
granted  to  the  company  the  right  to  construct 
the  railroad  authorized  by  the  incorporating 
act  at,  upon,  througli,  and  along  the  street 
from  east  to  west,  and  that  the  city  had  cove- 
nanted that  It  should  be  lawful  for  the  company 
to  enter  upon  the  street  and  grade  the  same, 
lay  rails  thereon,  and  do  other  acts  and  things 
necessary  for  the  proper  and  effectual  comple- 
tion of  the  road,  and  for  keeping  the  same  in 
repair,  doing  no  nnnecessary  damage  or  injury 
either  to  the  street  or  adjoining  property,  the 
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road  to  be  constructed  as  near  as  possible  In 
the  middle  of  the  street,  leaving  ample  and  sufll- 
cient  carriage  way  along  the  street  on  each  side 
of  such  railroad.  The  court  enjoined  the  con- 
struction of  the  additional  track,  and  also  is- 
sued a  mandatory  Injunction  for  the  removal 
of  such  parts  of  it  as  had  been  already  laid. 

Where  the  corporate  authorities  alleged  that 
the  defendant  company  tore  up  the  pavement, 
and  laid  down  and  constructed,  through  the  en- 
tire length  of  a  certain  section  of  a  street  and 
diagonally  over  the  same  in  a  certain  direction, 
a  portion  of  their  railroad  being  a  double-track 
road,  occupying  a  strip  of  almost  15  feet  In 
width,  and  with  the  overhanging  of  the  cars 
used  by  them  upon  the  said  tracks  occupied  a 
strip  of  21  feet,  and  that  there  was  no  neces- 
sity for  the  construction  of  the  road  in  such 
manner,  nor  was  It  reasonably  necessary  that 
such  double  track  should  be  laid  so  as  to  in- 
fringe upon  a  certain  street  upon  an  acute  angle, 
the  court  held  that  such  averment  showed  a 
substantial  equity  as  the  company  had  no  right 
to  occupy  any  portion  of  the  streets  of  the  city 
for  the  purposes  of  their  road,  except  to  such 
extent  as  was  reasonably  necessary,  and  that 
such  facts  exhibited  a  prima  facie  case  for  the 
action  of  a  court  of  equity.  Newark  &  N.  Y. 
R.  Co.  V.  Newark.  23  N.  J.  Eq.  615.  522. 

So,  In  Philadelphia  v.  Lombard  &  S.  Streets 
Pass.  R.  Co.  3  Grant,  Cas.  403,  an  injunction 
was  granted  restraining  the  defendant  company 
from  removing  a  cobble  pavement  in  the  street 
for  the  purpose  of  building  their  own  roads 
thereon,  contrary  to  the  provisions  l^)ntaIned  in 
their  charter,  to  the  effect  that  the  company 
shall  be  subject  to  all  the  ordinances  of  the 
city  council,  an  ordinance  of  the  city  prohibit- 
ing them  from  so  doing  without  consent  of  the 
common  council. 

And,  where  a  railroad  company,  licensed  by 
the  city  authorities  to  construct  its  road  upon 
the  streets  of  the  city  within  a  given  time, 
failed  to  construct  the  same  within  such  time, 
and  the  city  authorities  thereupon  revoked  the 
license,  and  sought  to  enjoin  the  company  from 
so  constructing  its  road,  it  was  held  that  the 
proceedings  were  rightly  brought  In  equity  at 
the  Instance  of  the  city  authorities  to  restrain 
the  construction  of  such  road.  Plymouth  Twp. 
V.  Chestnut  Hill  &  N.  R.  Co.  168  Pa.  181.  The 
bona  fides  of  the  company  In  so  continuing  to 
construct  its  road,  and  the  hardship  of  the 
revocation  of  the  consent,  were  declared  to 
be  no  reason  for  the  court's  declining  to  grant 
the  injunction. 
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nanoe,  all  reasonable  regulations  for  the  lo- 
cation mkI  use  of  telephone  i>oIea  and  wires 
in  the  streets.  Section  4,  sudc.  4,  chap.  160, 
Laws  1891  (plaintiff's  charter),  provides 
that  "the  common  council  shsll  have  author- 
ity by  ordinances,  resolutions,  by-laws,  or 
regulations:  .  .  .  (26)  To  lay  out, 
inake,  open,  and  keep  in  repair,  alter  or  dis- 
continue, any  highways,  streets,  lanes,  or  al- 
leys, and  to  keep  tiiem  free  irom  encumbran- 
ces and  to  protect  them  from  injury.  (27) 
To  establish  and  alter  the  grades  of  streets, 
and  to  regulate  the  manner  of  using  the 
streets  in  said  city,  and  to  protect  the  same 
from  injury  by  vehicles  used  thereon."  Con- 
struing similar  provisions  in  the  charter  of 
the  city  of  Janesville,  this  court,  in  87  Wis. 
72,  22  L.  R.  A.  759,  before  cited,  said: 
*'There  can  be  no  question,  at  this  late  day 
but  that  our  municipal  corporations  may 
make  all  reasonable  regulations  for  the  loca- 
tion and  use  of  electric  wires  in  the  street. 


and  require  all  reasonable  safeguards  for  the 
same.  The  question  is  virtuuly  so  settled 
in  this  state  by  our  own  decisions."  The 
authorities  and  decisions  there  cited  seem  ful- 
ly to  warrant  thut  conclusion.  That,  in  th» 
exercise  of  this  power,  the  city  authorities 
TiMiy  go  so  far  as  to  prohibit  the  encumber- 
ing by  telephone  polas  of  certain  of  its 
streets,  in  the  exercise  of  a  reasonable  dis- 
cretion, is  equally  clear.  Such  right  neces- 
sarily follows  from  the  grant  or  the  power 
lo  regulate.  It  is  also  implied  from  the  fact 
that  the  dominant  purpose  of  a  street  is  for 
public  passage,  and  any  appropriation  of  it 
by  a  legislative  sanction  to  other  objects 
must  be  deemed  to  be  in  subordination  to 
this  use,  unless  a  contrary  intent  is  clearly 
expressed.  HiAdson  River  Teleph.  Co.  v. 
Watervliet  Tump,  d  R.  Co,  135  N.  Y.  393, 
17  L.  R.  A.  674 ;  Utioa  v.  Utioa  Teleph,  Co, 
24  App.  Div.  361.  Or,  to  state  the  rule  in 
another   way:     "All   legislative    grants   to 


In  Stroudsburg  v.  Wilkes-Barre  &  E.  R.  Co. 
2  Pa.  Diet.  R.  507,  the  railroad  company  had 
located  Its  road,  and  was  about  to  build  Its 
track  on  the  part  of  a  certain  highway  in  the 
borough,,  occupying  the  road  for  a  distance  longi- 
tudinally end  obliquely.  The  evidence  showed 
that  the  proposed  location  of  the  railroad  com- 
pany on  the  carriage  road  would  occupy  the 
whole  width  thereof,  so  as  to  render  travel  upon 
the  same  with  wagons  and  other  vehicles  im- 
possible, unless  the  traclc  of  the  railroad  was 
used  for  such  passage,  and  there  was  no  neces- 
sity for  the  company  to  occupy  the  said  street, 
and  that  if  there  was  the  nature  of  the  terri- 
tory was  such  that  another  road  could  have  been 
easily  located  on  as  favorable  ground  as  the  ex- 
isting road.  The  court  continued  the  injunc- 
tion until  such  time  as  the  company  made 
proper  provisions  for  the  convenience  of  the 
public,  as  the  company  had  no  right  to  occupy 
the  street  to  the  exclusion  of  the  public,  or  in 
such  a  manner  that  the  safety  of  travelers 
should  be  endangered  by  requiring  them  to  seek 
pasage  on  or  along  the  railroad  track  longi- 
tudinally. 

Where  a  railroad  company  bad  commenced 
the  destruction  of  the  road  or  public  highway 
two  years  prior  to  the  commencement  of  the 
action,  and  had  been  required  by  the  town  au- 
thorities to  restore  the  same  to  its  former  state 
of  usefulness,  and  had  neglected  to  do  so,  it 
was  held  that  ample  time  had  been  given  them 
to  perform  such  duty,  and  the  court  therefore 
granted  the  mandatory  Injunction  to  compel 
the  performance  of  such  duty.  Jamestown  v. 
Chicago,  B.  &  N.  R.  Co.  69  Wis.  648,  651. 

8o,  in  Jamestown  v.  Chicago,  B.  &  N.  R  Co. 
69  Wis.  648,  651,  the  court  allowed  the  injunc- 
tion, as  the  statute  gave  the  railroad  authorities 
power  to  construct  such  road,  aud  imposed  the 
express  condition  that  it  should  restore  the  load 
to  Its  former  state  of  usefulness.  The  court 
stated  that  the  town  had  redress  for  the  de- 
struction of  such  road,  and  might  maintain  an 
action  to  compel  the  railroad  company  to  re- 
store It  to  its  former  usefulness,  where  it  had 
impaired  it  by  building  such  track,  the  town 
having  Buffered  special  injury  by  the  destruction 
of  the  highway. 

The  court  diBtlnguIshed  this  case  from  the 
prior  cases  of  Milwaukee  v.  Milwaukee  &  B.  R 
Co.  7  Wis.  85.  and  Sheboygan  v.  Sheboygan  &  F. 
du  L.  R.  Co.  21  Wis.  668,  infra,  upon  the  ground 
that  in  the  first  of  those  cases  the  city,  by  vir- 
tue of  its  interest  or  property  in  the  streets,  at- 
tempted to  enjoin  a  railroad  company  from 
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building  its  road  in  the  street,  and  It  was  held 
that  the  city  had  no  property  or  Interest  in  the 
street  which  would  authorize  it  to  maintain  the 
suit;  but  the  question  In  the  case  then  before- 
the  court  was  not  considered  or  even  alluded  to 
in  that  case,  and  therefore  not  decided,  while 
in  the  Sheboygan  case  It  was  not  clear  whether 
the  acts  complained  of  were  authorized  by  the 
charter  or  not,  and,  as  the  right  to  the  Injunc- 
tion depended  upon  the  disputed  question,  it 
was  held  that  no  injunction  should  issue  until 
the  acts  of  the  company  were  shown  to  be  il- 
legal by  an  action  at  law,  the  court  In  the  lat- 
ter case  Intimating  that,  as  the  state  statutes 
Imposed  upon  towns  the  obligation  of  keeping 
in  repair  all  public  highways  and  bridges  with- 
in their  respective  limits,  the  town  had  an  In- 
terest of  a  certain  kind  In  preventing  acts  de- 
structive of  public  highways  within  Its  limits, 
not  common  to  the  people  at  large,  and  implied- 
ly stated  that  the  town  bad  a  right  in  such  a 
case  to  invoke  the  equity  powers  of  the  court 
by  injunction. 

And  the  doctrine  established  In  Jamestown 
V.  Chicago,  B.  &  N.  R.  Co.  69  Wla  648,  was  up- 
held in  the  later  case  of  Oshkosh  v.  Milwaukee 
&  L.  W.  R.  Co.  74  Wis.  634,  wherein  the  court 
stated  that  a  mandatory  Injunction  would  seem 
to  be  the  only  adequate  remedy  to  redress  the 
wrong  to  the  public  rights,  in  a  case  showing 
that  the  street  In  question  had  been  materially 
impaired.  Injured,  and  obstructed  by  raising  an 
embankment  thereon,  above  the  grade  of  the 
street,  so  as  to  make  it  Impracticable  to  drive- 
over  the  track  in  certain  places,  or  even  to  turn 
with  an  ordinary  team  or  vehicle,  thereby  de- 
stroying the  use  of  the  street. 

Where  a  deed,  entered  Into  between  the  cltr 
and  the  railroad  company,  formed  the  contract 
governing  the  manner  In  which  the  railroad 
company  must  grade  and  use  the  portions  of 
certain  streets  mentioned  therein,  and  Its  terms 
were  plain  and  unambiguous,  and  conferred' 
upon  the  company  a  right  to  grade.  Improve, 
and  use  a  certain  specified  portion  of  the  street 
in  such  a  manner  as  might  suit  the  convenience* 
of  the  company,  and  the  company  had  also  the 
right  to  construct  thereon  such  tracks,  side- 
tracks, switches,  and  frogs  as  It  might  desire, 
and  to  use  the  same  In  the  transaction  of  Its 
business  as  the  convenience  of  the  company 
might  require,  and  the  only  restrictions  and 
limitations  imposed  were  that  the  railroad  com- 
pany had  no  right  to  erect  In  parts  of  the  street 
In  question  any  building  or  buildings,  nor  to 
appropriate  the  streets  to  any  private  use  ex- 
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4>nvate  corporations  to  occupy  streets  with 
electrical  appliances  are  made  impliedly,  if 
not  ezpresBiy,  subject  to  tho  police  powers 
of  the  municipality,  both  to  oictate  and  to 
4dianfle  the  location  of  such  plant."  Monon- 
j/ahela  City  v.  Monongahela  EUctrio  Light 
Co,  4  Am.  Electrical  Oas.  53,  12  Pa.  Co.  Ct 
629. 

But,  it  is  said,  the  city  of  Marshfield  has 
never  passed  any  ordinance  or  by-law  regu- 
lating bhe  placin*;  of  poles  in  its  streets,  and 
it  is  argued  that,  as  defendants  were  not 
riolatid^  any  reg:ulation  in  that  respect, 
this  action  cannot  be  maintained.  Section 
7,  chap.  11,  of  the  charter  provides:  "No 
t>ullding  shall  be  moved  through  the  streets 
•or  obstructions  be  placed  theiein  without  a 
written  permit  therefor  granted  by  the  board 
•of  public  works.  Said  board  shall  have  the 
power  to  determine  the  time  and  manner  of 
using  the  streets  for  laying  or  changing  water 
pipes,  or  placing  and  maintaining  electric 
lights,  telegraph  and  telephone  poles:  Pro- 


vided, however,  that  the  decision  of  said 
board  in  this  regard  may  be  appealed  to  the 
common  council."  This  provision  gives  to 
the  board  of  public  works  ample  power  to 
exercise  control  over  the  streets  of  the  city, 
subject  to  appeal  to  the  council.  Whether 
it  gives  them  the  power  to  totally  prohibit 
the  encumbering  of  the  streets  of  the  city  by 
telephone  poles  is  not  necessary  to  decide. 
The  citv  makes  no  such  claim,  but  it  docs 
insist  that  its  streets  shall  not  be  so  encum- 
bered except  under  the  direction  of  the  prop- 
er officers.  The  record  shows  that  the  de- 
fondant  Gallaehei,  representing  the  com- 
pany, went  to  Mr.  Hoffman,  the  chairman  of 
the  board  of  public  works,  nl-out  11  o'clock 
▲•  M.  of  October  14,  and  said  he  was  ready 
with  a  crew  of  men,  and  wished  the  consent 
of  the  board  to  set  a  line  of  poles  along  Cen- 
tral avenue,  from  its  main  line  to  the  busi- 
ness part  of  the  city.  He  was  informed  that 
the  cnairman  had  no  power  to  give  such  con- 
sent, that  some  of  the  members  were  out  of 


cept  to  the  uses  therein  mentioned,  and  the 
streets  were  to  be  so  graded  by  the  company, 
^nd  the  tracks  so  laid,  that  carriages  and  other 
vehicles  might  conveniently  cross  the  same,  the 
-court  held  that,  if  the  company  in  occupying 
the  streets  undertook  to  disregard  such  duties. 
It  might  be  enjoined  in  that  regard,  but  not 
•otherwise,  and  that  the  company  was  at  liberty 
to  grade  and  improve  the  parts  of  streets  as  it 
might  desire,  bat  that  the  improvement  must 
be  so  made  that  wagons  and  vehicles  of  all 
Icinds  might  cross  over  the  same  conveniently, 
the  occupation  of  the  streets  by  the  company 
under  the  powers  conferred,  of  necessity,  to 
some  extent,  obstructing  the  free  use  of  the 
streets  so  that  the  public  would  not  have  that 
-free  use  thereof  which  would  have  otherwise  ex- 
isted. The  court  therefore  reversed  the  decree 
•of  the  court  below,  and  dismissed  the  case,  with 
•directions  to  enter  a  decree  enjoining  the  rail- 
road company  from  grading  the  parts  of  the 
street  in  such  a  manner  as  would  prevent  wag- 
ons, etc,  of  all  kinds  conveniently  passing  over 
the  said  parts  of  the  street  to  the  water's  edge, 
and  refused  to  extend  the  injunction  to  an  ob- 
strnction  of  the  streets  amounting  to  a  preven- 
tion of  the  free  uses  by  the  public,  the  right  to 
occupy  and  use  the  streets  in  that  case  not  de- 
pending on  the  general  power  conferred  upon 
•cities  and  towns  to  control  and  regulate  the 
streets  and  the  use  thereof.  Chicago,  B.  &  Q. 
R.  Co.  V.  Quincy,  136  111.  480. 

In  Stockton  v.  Atlantic  Highlands  R.  B.  &  L. 
B.  Electric  R.  Co.  53  N.  J.  Eq.  418,  424,  the 
•court  applied  the  principles  discussed  by  the 
court  in  Franklin  Twp.  v.  Nutley  Water  Co.  53 
N.  J.  Eq.  601.  in  granting  a  preliminary  Injunc- 
tion restraining  the  water  company  from  laying 
Its  pipes  in  the  streets  of  the  township  without 
the  consent  of  the  township  authorities,  which 
was  by  a  statute  made  a  condition  precedent  to 
«nch  work.  The  case  then  before  the  court  was 
that  of  a  street  railroad  laying  Its  tracks  oper- 
ated by  electricity  supplied  by  overhead  wires 
In  the  streets  of  the  township,  but  the  action 
was  brought  by  the  attorney  general  on  behalf 
of  certain  property  owners  whose  consent  had 
not  been  obtained  as  provided  by  the  statute. 
rrhe  court  stated  that  the  rights  of  such  parties 
were  equal  to  those  of  the  township  authorities. 

The  principles  laid  down  In  the  above-men- 
tioned case  of  Franklin  Twp.  v.  Nutley  Water 
Co.  58  N.  J.  Eq.  601,  are  as  follows :  *'For  the 
full  protection  of  the  statutory  rights  of  the 
mnnlclpaiitles,  a  preliminary  Injunction  Is  nec- 
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essary,  and  in  this  respect  the  case  rests  upon 
the  same  basis  as  the  right  of  the  court  of 
equity  to  interfere  by  preliminary  injunction 
where  a  public  company,  under  cover  of  statu- 
tory authority,  attempts  to  appropriate  the 
lands  of  another  without  complying  with  the 
legal  conditions  precedent,  either  constitutional 
or  statutory.  .  .  .  Where  the  statutory 
right  Is  clear,  ...  it  would  imperil  the 
public  control  of  highways,  and  deprive  munici- 
palities of  the  powers  and  advantages  in- 
tended to  be  given  by  statutes,  If,  on  the  mere 
claim  of  right  to  occupy  the  streets  without 
consent,  this  court  should  decline  to  interfere 
pending  the  final  determination  upon  the  claim." 

In  Fenelon  Falls  v.  Victoria  R.  Co.  29  Grant, 
Ch.  (U.  C.)  4,  it  was  held  that  a  municipality 
might  file  a  bill  to  compel  a  railroad  company 
to  put  streets  and  highways,  not  properly  trav- 
ersed by  such  road.  In  good  repair,  and  that  the 
corporate  powers  will  not  be  restricted  to  pro- 
ceeding by  way  of  indictment  or  information. 

So,  in  Atty.  Gen.,  Nepeam  Twp.,  v.  Bytown  & 
N.  R.  Co.  2  Grant.  Ch.  (U.  C.)  626,  It  was  held 
that  a  municipality  had  the  right  of  prohibiting 
the  proceeding  with  any  road  within  the  limits 
of  the  Jurisdiction,  the  making  or  improving  of 
which  by  a  road  company  formed  under  the 
statute  12  Vict.  chap.  84,  was  commenced,  be- 
fore any  opposition  was  made  thereto,  without 
the  permission  of  such  municipality ;  and  that 
notice  of  such  opposition,  if  duly  given  before 
the  work  was  commenced  according  to  the  2d 
section  of  that  statute,  had  the  efTect  of  an  In- 
terim injunction  to  restrain  the  commencement 
of  the  road ;  but  if  such  notice  was  not  given 
in  time  for  that  purpose,  the  power  of  prohibi- 
tion conferred  upon  a  municipal  council  was  not 
forfeited. 

And  where  plaintiffs,  a  municipal  corpora- 
tion, sought  to  restrain  defendants,  a  railroad 
company,  from  trespassing  by  running  their 
track  along  one  of  the  streets  of  the  municipal- 
ity without  consent,  In  contravention  of  the 
railway  act  (C.  S.  C.  chap.  66,  f  12,  subsec.  I), 
it  was  held  that  by  virtue  of  the  municipal  act 
there  was  such  power  of  management,  control, 
etc.  bestowed  upon  municipalities,  and  such  a 
responsibility  cast  upon  them,  as  to  Justify 
them  In  intervening  on  behalf  of  the  Inhabit- 
ants for  the  preservation  of  their  rights,  and 
to  restrain  bodies  like  the  defendants  from 
transgressing  the  statutory  regulations  im- 
posed upon  them,  although  the  court  stated  that 
but  for  the  language  in  the  early  chancery  de- 
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the  city,  but  that  a  meeting  of  the  board 
would  be  called  not  later  thnn  the  evening 
of  that  day  to  act  upon  such  request.  Galla- 
gher replied  that  he  was  ready  with  his  men 
to  set  the  poles,  and  would  not  wait  for  such 
meeting;  that  his  instructions  were  to  set 
the  poles  immediately,  and  he  would  do  so, 
independent  of  the  board  or  the  other  city 
authorities,  which  he  forthwith  proceeded  to 
do  until  forced  to  stop.  It  is  such  conduct 
as  this  that  creates  and  fosters  feelings  of 
prejudice  against  corporations.  It  was  in 
utter  disregard  of  the  citv's  rights.  The 
city  had  theretofore  ^^ranted  a  franchise  for 
a  local  exchange.  Linder  it  the  local  com- 
pany had  a  right  to  use  certain  of  the  streets 
for  its  poles,  under  the  direction  of  the 
board.  It  cuts  no  figure  in  this  case  that 
the  franchis3  was  exclusive  for  a  limited 
time.  If  it  was  wrong,  it  did  not  justify  the 
defendant  in  committing  another  wrong. 
The  fact  that  the  common  council  had  adopt- 
ed no  ordinances,  or  the  board  of  public 
works  ha4  passed  no  regulations,  in  relation 


to  pole  setting,  affords  the  defendant  no  jus* 
tification  for  its  procedure.  While  it  is  true 
the  city  might  have  enacted  ordinances  on 
the  general  subject  of  the  encumbering  of 
the  streets  yet  from  the  very  nature  of  the 
situation  it  wa«  impossible  to  anticipate  the 
needa  or  desires  of  a  oompanv  coming  in  aa 
the  defendant  did.  Before  the  board  could 
act  intelligently,  it  was  necessary  for  them 
to  know  something  about  the  desires  and  in- 
tentions of  parties  desiring  to  use  the 
streets.  When  the  situation  had  sufficient- 
ly developed  that  the  board  could  act  under- 
standingly,  it  became  ita  duty  to  act,  and  to 
act  reasonably.  It  was  likewise  incumbent 
upon  the  defendant  to  make  its  purposes  and 
wishes  known  to  the  board,  and  to  give  them 
a  reasonable  time  to  take  action.  The  de- 
fendant had  no  right  to  enter  upon  the 
streets  of  the  city,  even  though  no  prohibi- 
tory ordinances  had  been  passed,  and  occupy 
them  a?  it  pleased,  and  set  up  poles  that 
were  obstructions,  at  will.  Its  right  to  go 
upon  the  streets  with  its  structures  was  lim- 


cisions  it  would  have  preferred  to  hold  that  the 
proper  frame  of  suit  in  that  case  was  by  way  of 
information  In  the  name  of  the  attorney  general 
with  the  corporations  as  relators ;  the  court 
adopting  the  language  used  by  the  vice  chancel- 
lor in  Guelph  v.  Canada  Co.  4  Grant,  Ch.  (13. 
C.)  632,  wherein  he  said:  "I  think  that  the 
suit  is  not  improperly  constituted."  Fenelon 
Falls  V.  Victoria  R.  Co.  29  Grant,  Ch.  (U.  C.)  4. 

In  Devonport  v.  Plymouth  D.  &  Dlst.  Tram- 
ways Co.  52  L.  T.  N.  S.  161.  49  J.  P.  406,  the 
defendant  company  was  authorized  by  act  of 
Parliament  to  make  tramways  In  the  public 
streets  of  certain  boroughs.  The  act  provided 
that  the  defendant  should  not,  without  consent 
of  the  corporations  of  such  boroughs,  use  for 
public  traffic  any  of  the  tramways  mentioned  in 
the  act  until  the  whole  system  was  completed, 
and  if  either  corporation  should  at  any  time 
complain  to  the  board  of  trade  that  the  com- 
pany were  not  carrying  out  such  permission,  the 
board  might  direct  an  inquiry  in  the  manner 
prescribed  by  the  act,  and  the  company  must 
abide  by  every  order  made  consequent  on  such 
inquiry  by  the  board.  The  company  had  opened 
and  worked  a  tramway  in  a  borough  without 
the  requisite  consent,  and  the  corporation  of  an 
adjoining  borough  moved  for  an  interim  injunc- 
tion to  restrain  the  company  from  working  the 
section  opened  until  the  whole  system  in  both 
boroughs  was  complete.  The  court  held  that 
the  injunction  could  be  granted  as  there  was 
nothing  in  the  section  of  the  private  act  to  take 
the  case  out  of  the  Jurisdiction  of  the  court,  un- 
der the  judicature  acts  of  1873,  to  grant  an  in- 
junction, and  that  the  plaintiffs  were  entitled 
to  complain  of  the  breach  of  the  conditions  im- 
posed by  the  private  act  without  showing  that 
they  had  thereby  sustained  any  actual  damage. 

In  some  cases,  however,  equity  has  refused 
relief  at  the  instance  of  municipalities.  Thus 
in  Savannah  &  T.  R.  Co.  v.  Savannah,  45  Ga. 
602,  609.  610,  an  incorporated  company  was  in- 
vested by  act  of  a  general  assembly  with  power 
to  lay  a  railroad  track  through  certain  streets 
in  the  city.  The  court  held  that  the  state  had 
the  right  of  eminent  domain  over  the  streets 
and  squares  of  the  city,  dedicated  to  the  use  of 
the  inhabitants  by  the  act  of  general  assembly 
of  1760,  and  might  lay  additional  servitude 
thereon  by  granting  the  defendants  the  right  to 
run  the  railway  through  them,  without  the  con- 
sent of  the  city  authorities :  and  further,  that 
the  mayor  and  aldermen  of  the  city  had  no  such 
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power  in  the  streets  and  squares,  under  the  act 
or  any  act  amending  it,  as  entitled  them  to  a 
pecuniary  compensation  for  the  additional  ser- 
vitude BO  placed  upon  the  streets,  nor  had  they 
a  right  to  an  injunction  restraining  the  con> 
structlon  of  the  railway  for  the  benefit  of  the 
residents  along  such  streets  and  squares,  and 
that  if  any  of  the  residents  were  damaged  by 
the  construction  of  such  a  road  they  would  be- 
heard  upon  a  proper  case.  The  Injunction  waa 
therefore  refused. 

So.  in  Chicago,  R.  I.  &  P.  R.  Co.  v.  Jollet,  71^ 
III.  25,  the  court  refused  relief  by  way  of  Injunc- 
tion, restraining  the  railroad  company  from  oa- 
Ing  the  tracks,  in  a  public  square.  In  the  city,, 
for  purposes  of  its  road,  in  violation  of  a  city 
ordinance  declaring  the  same  to  be  a  nuisance,, 
as  the  city  cannot  by  a  mere  declaration  make 
such  structure  a  nuisance,  especially  when  the 
city  authorities  only  have  power  by  ordinances 
to  regulate  the  use  of  the  public  streets  and 
squares  by  a  company  having  authority  fron^ 
the  legislature  to  lay  its  road  upon  a  public 
street. 

And  In  Waterloo  v.  Waterloo  Street  R.  Co.  71 
Iowa,  193,  the  city  was  refused  an  injunction 
to  restrain  the  defendant  from  laying  down  a 
street-railway  track  in  one  of  the  streets  of  the 
city.  An  ordinance  of  the  city  had  granted  the 
defendant  the  exclusive  privilege  of  construct- 
ing, in  the  streets  and  alleys  of  the  city,  neces- 
sary tracks  of  a  railway.  Subsequently  the  city 
council  passed  an  ordinance  repealing  the 
former  grant,  but  granting  the  same  privilege 
as  to  streets  then  occupied  by  the  defendant. 
The  petition  sought  to  restrain  the  defendant 
in  constructing  its  track  in  a  certain  street 
without  authority  or  right,  and  it  was  contend- 
ed that  the  defendant  was  using,  In  the  con- 
struction of  such  irack,  a  rail  dlfTerent  from  that 
ordinarily  used  in  street  railroads,  but  the  ordi- 
nance did  not  provide  as  to  the  kind  of  rail  to 
be  used  or  the  gauge  of  the  road.  The  court 
refused  relief  upon  the  ground  that  the  plaintifTa 
had  full  power  to  regulate  the  construction  of 
such  roads  without  proceeding  in  equity,  and 
such  powers  were  not  affected  by  the  city's  con- 
tract with  the  defendant  company. 

Again,  where  a  corporation  owned  the  fee  on 
both  sides  of  the  street,  and  laid  railroad  tracks 
thereon,  and  the  supervisors  of  the  highway,  al 
the  Instance  of  the  attorney  general,  sought  to 
restrain  the  same  as  an  obstruction  to  public 
travel   and   a  nuisance,  the  relief  was  refused 
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ited  by  the  charter  provisions  mentioned,  I 
and,  until  it  had  complied  with  their  require  j 
ments,  it  was  without  legal  justification. 
Here  was  a  city  of  5,000  people,  with  water- 
works, electric  lights,  a  local  exchange,  and 
paved  streets.  Considerations  of  loctQ  pride 
aeemed  to  dirmand  that  their  main  busineas 
street,  in  the  business  center,  should  be  kept 
clear  of  obstructions  or  encumbrances.  The 
board  had  ar  undoubted  right,  in  the  exer- 
cise of  a  reasonable  discretion,  to  prohibit 
the  encumbering  of  Central  avenue  with 
wires  and  poles.  The  discretion  of  that  bodv 
could  be  controlled  by  the  council  on  appeal. 
It  was  not  within  the  power  of  the  council 
to  determine  the  time  when  or  the  manner 
ill  which  defendant  mi^ht  set  up  its  line, 
except  in  the  exercise  of  its  appellate  juris- 
diction over  the  board.  We  do  not  say  that 
the  city  has  the  right  to  entirely  exclude  the 
defendant  fiom  entering  the  city,  because, 
under  the  facts,  that  question  is  not  before 
us.    We  do  hold,  however,  that  before  the 


defendant  can  occupy  any  of  the  streets,  ap- 
plication should  be  made  to  the  board  of 
public  works,  and  a  reasonable  time  ffiven 
for  that  body  to  act.  Its  action  is  siibject 
to  review  by  the  council,  on  appeal,  if  not 
satisfactory.  In  the  exercise  of  its  powers, 
the  council  may  consider  that  the  rights  of 
the  defendant  under  the  general  law  are  in 
subordination  to  the  police  powers  vested  in 
the  city  authorities,  and  may  adopt  all  rea- 
sonable r^ulations  necessary  to  prevent  its 
streets  from  being  obstructed  or  encumbered. 
If  it  acts  contrary  to  law,  no  doubt  an  am- 
ple remedy  exists. 

Defendant's  so-called  "modified  motion" 
must  also  fail.  The  court  will  not  assume 
to  control  the  action  of  the  board  of  public 
works.  W^hen  a  proper  and  timely  applica- 
tion has  been  made  to  the  board,  they  may 
be  compelled  to  act.  Until  then  the  court 
has  no  right  to  interfere. 

The  order  of  the  Circuit  Court  is  af- 
firmed. 


upon  the  gronnd  that  tt  was  not  of  anch  a  na- 
ture as  to  require  the  extraordinary  process  of 
injunction,  as  the  same  were  placed  thereon  by 
the  town  authorities.  Atty.  Gen.  v.  Bay  State 
Brick  Co.  116  Mass.  431. 

Where  it  was  not  alleged  that  the  defendant 
Intended  or  threatened  to  construct  Its  railroad 
in,  upon,  or  across  any  common  highway  or 
street  In  the  town  without  permission  of  the  se- 
lectmen thereof,  as  required  under  the  state 
statute  by  which  the  defendant  was  Incorpor- 
ated, but  the  proceedings  showed  that  It  pro- 
posed only  to  construct  its  track  over  and  upon 
a  certain  turnpike,  constructed  and  maintained 
by  a  corporation  duly  authorized  for  that  pur- 
pose, and  charged  by  law  with  the  care,  safety, 
and  suitable  repairs  thereof ;  and  it  also  ap- 
peared that  the  defendant  was  acting  In  the 
construction  of  its  track  with  the  sanction  and 
consent  of  the  turnpike  corporation,  according 
to  a  contract  entered  Into  with  the  corporation, 
pursuant  to  a  power  expressly  given  to  them  by 
the  act  of  incorporation,  to  the  exercise  of 
which  power  the  consent  or  sanction  of  the  se- 
lectmen of  the  town  was  not  required, — ^the 
court  refused  the  injunction  as  there  was  no 
ground  for  .the  position  that  the  defendant's 
acts  were  unauthorized  or  illegal,  neither  was 
there  evidence  to  prove  that  the  construction 
of  the  proposed  railroad  over  the  turnpike  would 
create  any  serious  or  continued  hindrance  or 
obstruction  to  public  travel,  the  evidence  not  be- 
ing sufficient  to  overcome  the  presumption  that 
the  company  would  perform  Its  legal  duty  In 
the  construction  of  the  road,  or  to  lead  to  the 
Inference  that  a  nuisance  or  public  wrong  would 
be  committed  in  the  exercise  of  Its  rights  and 
privileges.  District  Attorney  v.  Lynn  &  B.  R. 
Co.  16  Gray,  242.  In  this  case,  however,  the 
refusal  was  without  prejudice. 

The  ground  upon  which  the  Injunction  was 
refused  in  the  case  of  Atty.  Gen.  v.  New  Jersey 
R.  &  Transp.  Co.  3  N.  J.  Eq.  136,  would  seem 
to  be  that  the  nuisance  complained  of  already 
existed,  and  the  act  which  occasioned  it  had 
been  done,  the  court  considering  the  application 
too  late  and  unavailing  even  If  granted. 

So,  where  the  obstruction  of  a  street  by  a 
railroad  company,  by  reason  of  abutments,  was 
not  such  as  seriously  to  impede  public  travel, 
and  it  was  shown  that  the  travel  over  the  high- 
way In  question  was  merely  nominal,  the  road- 
way consisting  of  a  single  wagon  track,  the 
highway  on  either  side  of  which  was  overgrown 
by  underbrush  and  weeds,  so  that  for  all  practl- 
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cal  purposes  a  sufficient  space  between  the  abut- 
ments was  ample  for  the  public  accommodation, 
it  was  held  that  the  remedy  by  indictment  was 
sufficient  to  abate  the  nuisance  and  to  restore 
to  the  public  the  use  of  the  highway.  The  court 
therefore  refused  the  injunction,  at  the  instance 
of  the  township,  restraining  the  railroad  com- 
pany from  so  obstructing  the  road.  Rarltan 
Twp.  V.  Port  Reading  R.  Co.  49  N.  J.  Bq.  11,  16, 
17. 

Again,  such  relief  was  refused  in  Morris  ft 
E.  R.  Co.  V.  Prudden,  20  N.  J.  Eq.  630,  536,  630, 
where  the  object  of  the  bill  was  to  enjoin  the 
laying  of  a  second  track  of  a  railroad  through 
a  certain  street  In  the  village,  and  the  Interven- 
tion of  the  attorney  general  on  behalf  of  prop- 
erty owners  was  sought  to  be  justified  upon  the 
ground  that  the  street  was  a  public  highway, 
and  that  the  proposed  construction  of  an  addi- 
tional track  by  the  defendants  through  the 
streets  longitudinally  would  be  such  an  lnte^ 
ference  with  public  rights  as  to  be  a  public  nui- 
sance, the  complainant  and  the  relators  present- 
ing their  right  to  relief  in  two  aspects :  the  first 
was  based  upon  the  public  rights,  and  the  other 
upon  the  private  rights.  It  did  not  appear  that 
the  street  was  ever  laid  out  as  a  public  road, 
but  it  was  claimed  to  be  such  by  virtue  of  a 
dedication  alleged  to  be  made  by  a  survey  and 
map,  followed  up  by  sales  and  conveyances  of 
lots  designated  on  the  map.  The  court  state<t 
that  the  remedy  by  indictment  was  so  effica- 
cious, that  courts  of  equity  entertain  jurisdic- 
tion over  public  nuisances  with  great  reluc- 
tance, whether  their  Intervention  was  invoked  at 
the  Instance  of  the  attorney  general  or  of  a 
private  individual  who  suffered  some  injurj 
therefrom  distinct  from  that  of  the  public,  anA 
that  whether  the  question  was  viewed  In  the  as- 
pect of  a  proceeding  by  the  attorney  general  to 
protect  the  rights  of  the  public,  or  of  a  suit  by 
the  complainant  and  the  individual  relators  to- 
protect  their  private  rights,  yet  the  most  cogent 
reasons  existed  for  courts  of  equity  abstaining 
from  drawing  the  controversy  within  Its  juris- 
diction, until  the  rights  of  the  parties  were  set- 
tled In  a  court  of  law ;  and  therefore,  there  be- 
ing ample  remedy  for  the  invasion  of  any  public 
right  by  Indictment,  and  It  not  being  shown  that 
there  was  any  pressing  necessity  to  relieve  the 
public  travel  from  an  immediate  and  serious  in- 
convenience, the  retention  of  the  Injunction  at 
the  instance  of  the  attorney  general  was  held 
to   be   Inconsistent   with    the   principles    upon 
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whieh  courts  of  equity  employ  process  of  Injunc- 
tion as  a  purely  preventive  remedy! 

The  New  Jersey  statute  of  1896  (Pamph. 
Laws  18d6,  p.  228),  provides  that  "any  city  of 
this  state,  except  cities  of  the  first  class,  be 
and  they  are  hereby  authorized  and  empowered 
to  enter  Into  contracts  with  any  of  the  railroad 
companies  whose  roads  now  enter  or  lie  within 
their  cities  respectively,  or  whose  routes  have 
been  located  therein,  granting  the  said  railroad 
companies  or  any  of  them  the  right  to  lay  their 
road  and  construct  their  tracks  In,  through, 
along,  and  upon  any  of  the  roads  or  streets  of 
said  cities  upon  such  terms.  .  .  .  And  any 
such  contracts  heretofore  or  hereafter  made  by 
said  cities  or  any  of  them  with  any  railroad 
company  or  companies  as  aforesaid  are  hereby 
fully  authorized,  ratified,  and  confirmed ;  pro- 
vided, that  thereafter  no  road  shall  be  laid,  or 
trade  constructed,  in,  through,  or  upon  any  of 
said  roads  or  streets,  other  than  such  as  have 
been  authorized  by  any  such  contract  hereto- 
fore made,  until  said  railroad  company  shall 
have  acquired  the  rights  of  the  abutting  owners 
•on  said  road  or  street,  either  by  agreement,  pur- 
chase, or  condemnation  proceedings." 

Under  the  above  statute  it  was  held,  in  Bur- 
lington V.  Pennsylvania  R.  Co.  56  N.  J.  Bq.  259, 
that  although  such  an  act  regulated  the  internal 
-affairs  of  cities,  and  conferred  power  upon  cities 
to  grant  licenses  to  railroad  companies  to  use 
the  streets,  which  wore  a  matter  of  strictly 
municipal  concern,  yet  it  was  unconstitutional, 
■as  being  special,  inasmuch  as  the  legislature 
cannot  confine  the  affairs  of  its  enactment  to 
the  condition  of  affairs  existing  at  the  date  of 
the  act,  if  similar  conditions  were  likely  to 
arise  thereafter.  In  this  case  the  city  author- 
ities sought  to  restrain  the  defendants'  acts  in 
constructing  the  railroad  upon  the  public  streets 
so  as  to  obstruct  the  same  and  create  a  nui- 
sance. 

In  North  Manheim  Twp.'s  Appeal,  22  W.  N. 
C  149,  the  bin  seeking  to  restrain  the  railroad 
company  from  operating  its  road  in  a  manner 
contrary  to  the  provisions  of  the  statutes,  and 
«o  as  to  cause  an  obstruction  in  the  street  and  a 
nuisance,  was  dismissed,  upon  the  defendant 
fencing  in  Its  line  of  road  within  a  reasonable 
time,  and  paying  the  costs  of  the  proceedings. 

So,  where  the  question  was  a  close  one, 
whether  the  defendant  had  the  right  to  salt  Its 
tracks  for  the  purpose  of  melting  accumulations 
of  snow  that  had  gathered  thereon,  when  not 
■done  wantonly,  even  at  the  expense  of  the  con- 
venience of  the  general  traveling  public,  al- 
though the  right  might  not  be  expressly  con- 
ferred by  its  charter,  and  the  evidence  showed 
that  at  certain  times  salting  the  tracks  became 
necessary  to  the  full  enjoyment  of  the  franchise 
and  such  implied  power  conferred  by  the  char- 
ter, the  court  refused  to  interfere  by  way  of  pre- 
liminary injunction  in  equity,  to  restrain  the 
defendant  from  so  using  its  tracks  until  the 
question  had  been  determined  in  a  court  of  law, 
as  the  plaintiff  had  not  established  his  claim 
that  the  salting  of  the  tracks  by  the  defendant 
worked  a  detriment  to  the  traveling  public,  or, 
in  other  words,  that  it  created  a  public  nuisance 
by  trial  at  law.  the  court  not  taking  upon  itself 
the  decision  of  that  Question.  Easton  v.  Pas- 
senger R.  Co.  2  Pa.  Co.  Ct.  639. 

In  the  above  case,  it  was,  however,  held  that 
a  bill  for  an  injunction  to  restraip  a  company 
from  salting  its  tracks  was  well  brought  in  the 
name  of  the  borough,  without  intervention  of 
the  attorney  general,  the  use  of  the  salt  at  a 
time  when  the  tracks  of  the  company  were  cov- 
-ered  with  snow,  for  the  purpose  of  removing  it. 
rendering  the  streets  through  which  the  railroad 
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passed,    burdensome,   dangerous,   and   Injurious 
to  the  traveling  public. 

In  Johnston  v.  Providence  &  S.  R.  Co.  10  U. 
I.  365,  367.  the  bill  for  an  injunction  against  a 
railroad  company  stated  that  such  company,  in- 
corporated under  act  of  general  assembly  for  the 
purposes  of  constructing  a  railroad,  had  under 
its  charter  located  its  road  in  the  city  through 
a  village  which  was  partly  in  the  plaintiff  town, 
and  so  located  it  as  to  intersect  and  cross  a 
street  and  public  highway  in  such  viilsge  and 
town  at  even  grade  with  the  street,  which  high- 
way the  town  was  by  law  bound  to  repair ;  and 
that  such  corporation  was  proceeding  to  build 
and  construct  such  railroad  to  cross  the  said 
highway  at  such  grade,  and  that  the  highway 
between  the  proposed  crossing  was  In  a  compact 
part  of  the  village,  and  was  the  principal  street 
for  public  travel  to  and  from  a  certain  city,  and 
there  was  no  other  highway  by  which  such 
travel  could  be  accommodated :  that  the  travel 
there  was  very  large  with  loaded  teams,  car- 
riages, and  foot  passengers,  all  which  travel 
would  be  much  incommoded,  and  the  safety  en- 
dangered, by  the  crossings  of  such  railroad  at 
the  grade  as  then  located.  The  court  refused 
the  injunction,  as  the  defendant  company,  hav- 
ing brought  the  highway  to  the  same  grade  as 
their  road,  and  crossing  at  the  same  level,  had 
not  committed  a  nuisance  to  the  highway, 
neither  was  there  under  the  authority  existing 
for  the  use  of  the  streets  any  evidence  of  a  nui- 
sance, the  charter  merely  requiring  them,  when- 
ever their  road  crossed  a  highway,  to  so  con- 
struct their  road  as  not  to  impede  or  obstruct 
the  safe  and  convenient  use  of  the  highway,  the 
only  ground  upon  which  such  an  action  could 
be  sustained  being  the  violation  of  the  duty  im- 
posed upon  such  company. 

So,  in  Milwaukee  v.  Milwaukee  &  B.  R.  Co.  7 
Wis.  85,  the  bill  sought  to  perpetually  enjoin 
and  restrain  the  company  from  laying  and  con- 
structing its  track  along  certain  streets  and 
across  a  public  square  in  the  city.  It  was  held 
that,  inasmuch  as  the  city  in  its  corporate  capac- 
ity had  not  such  an  interest  or  property  In 
the  streets  and  public  squares  across  and  along 
which  the  railroad  company  was  building  its 
road,  as  to  authorize  It  to  maintain  such  action, 
the  relief  must  be  refused,  although  it  was  al- 
leged that  the  fee  in  the  streets  and  public 
squares  was  vested  in  the  city  by  dedication 
from  the  owners  of  the  land,  the  court  stating 
that  it  could  not  sec  how  it  was  'possible  for 
the  city  to  become  the  owner  of  the  fee  by  ded- 
ication :  although  land  might  he  dedicated  to 
public  uses,  and  the  public  might,  by  the  dedica- 
tion, acquire  a  right  to  the  use,  yet  the  fee  of 
the  land  could  not  be  vested  In  anyone  by  that 
act. 

Again,  in  Sheboygan  v.  Sheboygan  ft  F.  du 
L.  It.  Co.  21  Wis.  608,  it  was  sought  to  enjoin 
the  railroad  company  and  its  employees  from 
placing  or  erecting  piles,  posts,  timbers,  or  other 
obstructions  at  the  railroad  bridge  constructed 
where  the  track  crossed  the  river  in  the  town  : 
and  further,  to  have  the  piles  and  obstructions 
removed  from  the  river  upon  the  ground  that 
they  greatly  hindered  the  natural  flow  of  the 
water  through  and  under  the  span  of  the  bridge, 
and,  in  cases  of  high  water,  caused  the  waters 
to  dam  up  and  flow  back,  thereby  overflowing 
and  greatly  injuring  and  destroying  the  public 
highway  near  the  river,  and  also  Injuring  and 
destroying  bridges,  thereby  impeding  the  public 
travel.  The  court  said  it  was  very  questionable 
whether,  upon  principle  or  authority,  the  town 
would  be  entitled  to  a  perpetual  injunction  to 
restrain  the  commission  of  acts  which  consti- 
tute a  public  nuisance,  unless  it  showed  that  it 
sustained  some  special  Injury  from  those  acts 
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not  common  to  the  public  in  general  or  to  a 
tarpre  class  of  tbe  community,  for,  when  the  act 
complained  of  was  Injurious  to  the  whole  state, 
and  not  specially  to  the  rights  of  an  Individual, 
the  general  remedy  was  by  prosecution  or  action 
on  behalf  of  the  state. 

In  the  above  caae  the  court  stated  that  the 
prior  case  of  Milwaukee  v.  Milwaukee  &  B.  R. 
-Co.  7  Wis.  85.  had  a  strong  bearing  on  the  ques- 
tion of  the  right  of  the  town  to  have  an  injimc- 
tlon  to  restrain  the  commission  of  such  acts: 
and  further,  that,  even  assuming  that  the  town 
had  suffered  special  Injury  in  consequence  of  the 
overflow  of  the  public  highway,  and  bridges, 
Aot  common  to  the  whole  community,  no  in- 
junction should  be  granted  until  It  had  been  es- 
tablished, by  an  action  at  law,  that  the  acts  of 
the  company  were  not  authorised  by  its  charter. 

In  Frederlcksburgh  Twp.  y.  Grand  Trunk  R. 
•Co.  6  Grant,  Ch.  (U.  C.)  655,  the  bill  alleged 
the  defendants  bad  carried  its  railway  across 
several  public  highways  and  diverted  them  from 
their  proper  course,  and  that  though  the  opera- 
tion of  the  railroad  waa  completed  they  had  not 
replaced  the  highways,  but  had  obstructed  and 
continued  to  obstruct  the  same  so  as  to  render 
them  impassable,  and  that  the  defendants  had 
4>een  requested' to  remove  such  obstroetions  but 
had  refused.  The.  court  held  that,  aa  the  evj^' 
■dence  was  conflicting  as  to  the  injury  done  to 
the  highways  and  the  manner  In  which  the  rail- 
way was  constructed,  the  parties  must  be  left  to 
their  legal  remedy.  The  injunction  was  there- 
fore refused. 

II.  Telegraph  and  telephone  polet,  eio. 

Where  the  poles,  erected  by  a  telegraph  com- 
pany, are  such  as  are  necessary  either  in  slxe  or 
Jielght,.  and  the  right  to  erect  and  maintain 
them  is  given  by  the  legislature,  so  far  as  they 
jire  within  that  authority  they  cannot  be  al- 
leged to  be  a  nuisance  or  an  unlawful  obstruc- 
tion on  the  street,  and  to  that  extent  the  right 
to  maintain  them  Is  legalized ;  but  wherever 
such  right  is  exceeded  either  by  reason  of  the 
<slze  or  height  of  such  poles  the  act  is  unauthor- 
ized, and  violates  the  implied  restraint  created 
by  the  statute,  and  is  the  legal  subject  for  an 
jictlon  of  redress.  People  v.  Metropolitan 
Teleph.  &  Teleg.  Co.  31  Hun,  506.  In  this  case 
the  public  sought  to  restrain  the  erection  of  the 
poles  In  the  city ''streets,  and  the  court  upheld, 
the  right  of  the  public  to  enjoin  the  nuisance 
and  obstruction. 

Yet,  In  order  to  secure  the  Interposition  of  a 
■court  of  equity  to  restrain  the  completion  of  a 
telephone  line  In  the  public  streets,  and  to  re- 
move the  Incomplete  line  as  a  nuisance,  and  to 
restore  the  street  to  Its  original  condition, 
there  must  be  some  gravity  to  the  complaint 
presented  as  the  subject-matter  of  the  action, 
for  equity  will  only  intervene  to  prevent  irrep- 
arable injury,  or  to  avoid  multiplicity  of  suits. 
People  V.  Metro|>oIltan  Teleph.  &  Teleg.  Co.  31 
Hun,  596,  604. 

So,  there  should  be  a  finding  In  some  form 
tthowlng  which  of  the  poles  and  to  what  extent 
they  exceeded  the  necessary  bounds  prescribed  by 
statute :  and  if  there  Is  no  evidence  by  which 
the  defendant  can  be  denied  the  right  to  erect 
and  maintain  them,  no  authority  can  be  given 
to  a  court  to  direct  them  to  be  taken  down  and 
removed.  People  v.  Metropolitan  Teleph.  ft 
"Teleg.  Co.  81  Hon,  696. 

In  Summit  Twp.  v.  New  Tork  ft  N.  J.  Teleph. 
Co.  (N.  J.  Ch.)  41  Atl.  146,  It  was  sought  to 
«n]o!n  a  telephone  oompany,  which  had  obtained 
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the  consent  of  landowners  to  erect  its  poles, 
from  carrying  its  wires  thereon  across  a  street 
of  an  Incorporated  town  at  an  elevation  which 
it  was  not  shown  would  interfere  with  public 
travel,  upon  the  ground  tliut  the  consent  of  the 
township  committee  had  not  been  obtained  as 
required  by  the  local  ordinance,  but  the  court 
refused  the  relief  sought. 

So,  In  Brlgantlne  v.  Holland  Trust  Co.  No.  2 
(N.  J.  Ch.)  37  Atl.  438.  an  injunction  was  re- 
fused at  the  instance  of  a  municipal  corporation 
which  based  Its  rights  soleW  upon  Its  general 
supervision  and  control  of  the  streets  to  re- 
sti'aln  the  stringing  of  wires  over  the  street  at 
a  height  of  20  feet,  where  peculiar  circum- 
stances did  not  render  such  wires  a  serious  im- 
pediment to  travel. 

If,  however,  the  evidence  sustains  an  allega- 
tion that  the  telegraph  poles  have  been  improp- 
erly erected  in  the  street,  and  Incommode  and 
interfere  with  Its  use  as'  a  public  highway,  a 
right  of  action  for  damages,  as  well  as  for  the 
abatement  and  removal  of  the  poles,  is  made 
cut  and  established,  for  the  reason  that  a  pur- 
uresture  or  unauthorized  appropriation  of  a 
{K>rtlon  of  the  street  will  in  that  case  be  made, 
and  for  its  correction  and  removal  an  action  to 
restrain  the  same  will  afford  a  proper  remedy, 
and  tlie  case  will  be  one  wherein  relief  may  be 
sought  in  equity.  People  v.  Metropolitan  Teleph. 
ft  Teleg.  Co.  31  Hun,  506,  604. 

The  terms  of  a  state  statute,  which  enact 
that  **the  use  of  the  public  streets  in  any  of  the 
incorporated  towns  (by  any  corporation  organ- 
ised under  this  act)  shall  be  subject  to  such 
regulations  and  restrictions  as  may  be  imposed 
by  the  corporate  authorities,"  comprehend  any 
use  that  may  be  made  of  them  by  a  telegraph 
company,  and  therefore  Include  overhead  wires 
over  the  road,  the  public  easement  not  being 
limited  to  the  use  of  the  soil  of  the  highway, 
but  extending  upward  indefinitely,  for  the  same 
reason  that  a  barrier,  stretched  above  a  high- 
way, or  a  bough  of  a  tree  overhanging  it,  may 
constitute  a  nuisance.  American  U.  Teleg.  Co. 
V.  Harrison,  81  N.  J.  Bq.  627,  630,  wherein  the 
town  sought  relief  against  the  nuisance. 

Under  the  above  clause  it  was  held  that  the 
town  authorities  might  adopt  regulations  fixing 
the  elevation  at  which  telegraph  wires  should 
cross  the  street,  and  might  also  prescribe  such 
other  precautions  as  might  be  reasonable  and 
necessary  for  the  safsty  of  travel,  but  where 
such  regulations  had  not  been  adopted,  and  the 
town  authorities  had  never  entered  into  the  con- 
sideration of  the  question  whether  it  was  ex- 
pedient or  not  to  exercise  such  power,  and  there 
waa  no  reason  to  believe  that  the  wires  as  then 
overhanging  the  street  did  in  the  slightest  de- 
gree Impede  or  interfere  with  the  full  and  free 
use  of  the  same,  the  company  erecting  their 
poles  on  private  property  and  hanging  their 
wires  at  an  eJevatlon  of  25  feet  above  the  road- 
way, did  nothing  but  what  they  had  a  legal 
right  to  do.  Therefore,  the  court  restrained 
the  corporate  authorities  from  cutting  the  wires 
or  otherwise  unlawfully  Interfering  with  them 
as  a  public  nuisance.  American  U.  Teleg.  Co 
V.  TTorrlson,  81  N.  J.  Eq.  627,  630. 

Where  the  telephone  poles  complained  of  had 
been  ervcted  some  three  years,  and  the  damages 
found  to  have  been  sustained  by  reason  of  their 
exceeding  the  necessary  size  prescribed  by  law 
were  merely  nominal,  and  no  serious  injury  had 
arisen,  it  ^as  held  that  the  court  would  not  be 
at  liberty  to  restrain  the  maintenance  of  the 
poles,  even  if  they  were  ail  intended  to  be  in- 
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doded  In  tbe  verdict  of  the  jury,  for  the  reason 
that  the  damages  resulting  from  the  Injury  were 
so  trifling  in  their  amount  as  to  deprive  the  ac- 
tion of  every  serious  attribute  which  could  be 
made  the  subject  of  equitable  complaint,  equity 
not  Interfering  to  remedy  a  mere  technical  or 
theoretical  Injury  to  land.  People  v.  Metropoli- 
tan Teleph.  &  Teleg.  Co.  31  Hun,  596,  604. 

Where  the  telephone  poles  in  question  had 
been  erected  by  the  defendants  as  a  telegraph 
company  under  authority  of  chap.  265,  N.  Y. 
Laws  1848,  as  amended  by  chap.  471,  Laws 
1853,  and  the  company  was  Incorporated  under 
the  first-named  statute,  and  had  authority  to 
erect  the  poles  for  the  support  of  its  wires  and 
fixtures,  and  the  transaction  of  its  business 
was  restricted  to  the  erection  of  such  as  were 
necessary  for  that  purpose,  in  a  manner  that 
would  not  incommode  the  public  use  of  the 
street,  the  court  stated  that  if  the  right  had 
been  exceeded,  and  tbe  public  Incommoded 
thereby,  then,  so  far  as  that  excess  was  ex- 
tended, an  unlawful  appropriation  of  the 
street  had  been  made  by  It  which  would  con- 
stitute a  purpresture  calling  for  the  interference 
of  a  court  of  equity  for  its  correction.  People 
V.  Metropolitan  Teleph.  ft  Teleg.  Co.  31  Hun, 
596. 

Notwithstanding  the  telegraph  act  of  1869, 
f  8,  a  telephone  company  registered  under  the 
English  company's  act  of  1862,  and  not  Incor- 
porated under  any  special  act,  does  not  fall 
wfthln  the  phrase  "the  company"  as  used  In  the 
English  telegraph  act  of  1868,  and  It  is  not  for- 
bidden by  f  12  of  such  last-mentioned  act  to 
prect  Its  wires  across  a  street  unless  the  consent 
of  the  body  having  control  of  the  street  Is  ob- 
tained, and  therefore  the  court  will  not  grant 
an  Injunction,  at  the  Instance  of  a  board  of 
works,  or  vestry,  restraining  the  placing  of  a 
wire  at  a  great  height,  and  causing  no  appreci- 
able danger  to  the  public,  or  to  the  traflic  in 
the  street.  Wandsworth  Dist.  Bd.  of  Works  v. 
United  Teleph.  Co.  L.  R.  13  0.  B.  Dlv.  904,  Fol- 
lowing Coverdale  v.  Charlton,  L.  R.  4  Q.  B.  Dlv. 
104,  48  L.  J.  Q.  B.  N.  S.  128,  40  L.  T.  N.  S. 
88,  27  Week.  Rep.  257. 

In  Utica  V.  Utlca  Teleph.  Co.  24  App.  Dlv. 
861,  action  was  brought  by  the  city  to  restrain 
the  defendant  company  from  erecting  and  main- 
taining its  poles  and  wires  in  the  streets  of 
the  city  without  the  consent  of  the  public  au- 
thorities and  in  violation  of  a  city  ordinance. 
The  defendant  claimed  the  right  to  construct 
and  operate  the  telephone  lines  without  the  con- 
sent of  the  city,  under  |  102  of  the  transporta- 
tion corporation  law,  chap.  566,  N.  Y.  Laws 
1890,  which  provides  that  such  corporations 
may  erect,  construct,  and  maintain  the  neces- 
sary fixtures  for  Its  lines  upon,  over,  or  under 
any  of  the  public  roads,  streets,  and  highways, 
and  through  or  across  or  under  any  of  the  pub- 
lic waters  within  the  limits  of  the  state,  and 
upon,  through,  or  over  any  other  land,  subject 
to  the  right  of  the  owner  thereof  to  full  com- 
pensation for  the  same,  and  upon  the  ground 
that  In  so  doing  it  acted  pursuant  to  an  ac- 
quired right  to  act  under  the  franchise  of  an- 
other company.  The  right  of  the  latter  com- 
pany, however,  was  limited  to  stretching  wires 
across  the  streets,  and  along  the  housetops 
where  the  owners  consented,  and  averred  no 
authority  to  put  structures  on  the  street,  or  to 
do  any  of  the  acts  complained  of  by  the  city 
In  that  action.  The  ooart  therefofe  held  that 
it  was  no  protection  to  the  defendant  in  doing 
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any  act  beyond  the  limited  permission  given  to 
the  late  company  by  the  city  council. 

The  main  question  In  the  above  case,  how- 
ever, was  whether,  under  the  statute,  the  legis- 
lature intended  to  permit  any  such  corporation, 
organized  under  the  transportation  corporation 
act,  to  occupy  the  streets  of  the  city,  and  to 
leave  the  city  powerless  to  prevent  it.  The 
court  pointed  out  that  the  question,  which  waa 
a  new  one,  must  be  decided,  not  only  upon  the 
consideration  of  the  statute  In  question,  but 
upon  the  powers  and  duties  of  the  municipal 
corporation  with  reference  to  the  streets  of  the 
city  as  created  by  the  charter  and  ordinances 
thereof,  and  also  the  principles  governing  the 
rights  of  the  public  in  streets  and  highways,  as 
well  as  corporations  exercising  special  privi- 
leges in  the  streets.  Utica  v.  Utica  Teleph.  Co. 
24  App.  Dlv.  361. 

In  that  case  the  charter  of  the  city  gave  the 
common  council  power  to  perform  the  duties  of, 
and  be  subject  to  the  liabilities  of,  commis- 
sioners of  highways  in  towns,  and  also  em- 
powered them  to  lay  out,  open,  discontinue, 
etc.,  highways,  and  also  to  require  the  removal 
of  buildings,  fences,  or  other  obstructions  upon 
the  line  of  the  street,  and  f  85  of  such  charter 
gave  it  power,  inter  alia,  to  make,  alter,  and 
modify  and  repeal  ordinances,  not  repugnant  to 
the  Constitution  and  laws  of  the  state,  as  it 
deemed  expedient  for  the  good  government  of 
the  city,  preservation  of  peace  and  good  order, 
the  suppression  of  vice  and  immorality,  the 
benefit  of  trade  and  commerce,  and  the  health 
of  the  inhabitants,  and  such  ordinances,  rules, 
and  regulations  as  might  be  necessary  to  carry 
such  power  Into  effect,  particular  power  being 
given  to  it  to  determine  what  are  nuisances,  and 
prevent,  abate,  and  remove  the  same,  and  to  as- 
certain the  settled  boundaries  of  the  city,  and 
all  streets,  alleys,  and  highways  therein,  and 
to  remove  and  prevent  all  encroachments  there- 
on. Pursuant  to  such  35th  section  of  the  char- 
ter, the  city  adopted  ordinances  abating  the 
placing  in  any  street  of  any  obstruction  thereof 
without  a  permission  of  the  mayor,  etc,  and 
forbidding  the  placing  in  the  street  of  any 
wood,  lumber,  or  material  or  property  of  value, 
and  also  forbid  any  person  to  take  up  any  pave- 
ment In  any  street  or  side  or  cross  walk,  of  dig 
any  hole  or  ditch  in  the  street  without  such  per- 
mission, and  also  provided  that  the  sidewalks, 
etc..  should  be  kept  and  reserved  free  from  alt 
obstructions,  and  also  that  all  telegraph  and  tele> 
phone  wires  should  be  placed  beneath  the  fire- 
alarm  telegraph  of  the  city.  The  court  granted 
the  injunction  upon  the  ground  that  the  common 
council  were  acting  in  a  quasi  judicial,  or  dis- 
cretionary, character,  with  which  the  courts 
could  not  ordinarily  Interfere,  and  that  the 
transportation  act  gave  the  defendants  no  in- 
terest in  the  streets  of  the  city,  as  It  was  only 
Intended  to  protect  such  companies  from  in- 
dictment for  maintaining  public  nuisances  in 
putting  their  poles  in  the  street ;  and  further,  a» 
the  city  charter  was  a  local  law,  it  could  not  be 
presumed  that  the  legislature  Intended  by  the 
general  telephone  act  to  repeal  or  nullify  the 
provisions  of  the  charter  governing  the  admis- 
sion of  such  lines  Into  the  city,  especially  in  the* 
absence  of  legislative  declarations  to  that  ef- 
fect, the  provisions  of  the  telephone  act  not 
being  so  inconsistent  with  the  city  diarter  as 
to  create  a  repeal  by  implication.  Utica  v. 
Utica  Teleph.  Co.  24  App.  Dlv.  361. 
From  the  above  opinion,  however,  there  were 
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dfwcntlng  opinions  by  Hardin,  P.  J.,  and 
Adama,  J.,  to  the  effect  that  the  Injunction,  In 
■o  far  aa  It  enjoined  and  restrained  the  defend- 
ant **from  erecting  any  poles  or  stringing  any 
wires,**  was  too  broad,  and  In  that  respect 
should  be  modified,  and  allowed  to  remain  so 
as  to  restrain  the  placing  of  obstructions  or 
digging  any  holes  in,  upon,  or  over  the  streets 
or  sidewalks  of  the  city  which  might  "Incom- 
mode the  public  use  of  the  streets,"  the  in- 
junction as  granted  being  an  arbitrary  and  im- 
proper attempt  to  Interfere  with  the  rights 
which  the  defendant  acquired  under  the  act,  and 
one  which  ought  not  to  be  sanctioned. 

So,  the  city  authorities  have  power  to  re- 
strain by  way  of  injunction  the  replacing  of 
telegraph  wires  in  the  public  streets,  where  the 
time  limited  by  the  city  ordinance  for  the  use 
of  the  streets  in  that  manner  has  expired,  they 
having  power  to  regulate  and  control  the  man- 
ner in  which  the  telegraph  lines  shall  enter  or 
pass  through  the  city.  Mutual  Union  Teleg. 
Co.  V.  Chicago,  le  Fed.  Rep.  800. 

In  Wandsworth  Dlst.  Bd.  of  Works  t.  United 
Teleph.  Co.  L.  R.  13  Q.  B.  Dlv.  004,  an  action 
for  an  injunction  to  restrain  the  defendants 
from  retaining  or  building  any  poles  or  wires 
for  the  purpose  of  telegraphic  and  telephone 
communications  or  otherwise,  oyer,  along,  or 
across  any  street  vested  In,  or  under  the  con- 
trol of,  the  plaintiffs  except  in  cases  where  the 
defendants  had  received,  or  might  receive,  the 
plaintiffs*  consent  to  retain  or  place  the  same, 
it  was  held  that  the  metropolis  management  act 
of  1855  did  not,  by  |  06,  confer  upon  a  vestry, 
or  a  board  of  works  constituted  under  that  stat- 
ute, such  a  property  in  the  streets  situated  in 
their  district  as  entitled  them  to  maintain  such 
action  against  the  erection  of  a  telephone  wire 
across  a  street,  erected  at  a  great  height  and 
causing  no  appreciable  danger  to  the  public  or 
to  the  traffic  in  the  street,  the  court  following 
the  prior  decision  In  Coverdale  v.  Charlton,  L. 
It.  4  Q.  B.  Div.  104,  48  L.  J.  Q.  B.  N.  S.  128, 
40  L.  T.  N.  S.  88,  27  Week.  Rep.  257,  et  supra. 

As  to  municipal  control  over  telegraph  and 
telephone  poles,  etc.,  as  nuisances,  see  note  to 
Cape  May  v.  Cape  May,  D.  B.  ft  S.  P.  R.  Co. 
(N.  J.  L.)  30  L.  B.  A.  600,  610. 

B.  W. 


Charles  N.  BROWN,  Admr.,  etc.,  of  August 
ZILMER,  Deceased,  Appt,, 

V. 

CHICAGO    &    NORTHWESTERN    RAIL- 
WAY COMPANY,  Respt. 
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1.  IVroiiirfal  death  under  ancli  clrcvm- 
stances  tliat  had  death  not  ensued  de- 
cedent eovld  have  proceeded  ooralnst 
the  wrongdoer  for  damages  is  not  suf- 
ficient of  Itself  to  uphold  an  action  In  favor 
of  hl&  survivors  under  a  statute  providing  such 
action  and  naming  the  beneficiaries :  but  the 
existence  of  beneficiaries  within  the  provi- 
sions of  the  statute  must  be  shown. 

2.  Cansea  of  action  for  personal  In- 
juries which  survive  the  death  of  the 
persons  Injured  under  Rev.  Stat,  f  4258,  are 
not  limited  to  cases  where  death  does  not 

^  ensue  from  the  injury  although  other  sections 


of  the  statute  provide  a  right  of  aetlon  for 
relatives  injured  by  wrongful  death. 

3.  A  cause  of  action  for  personal  In- 
juries which  survives  by  force  of  Rev. 
Stat.  I  4263,  is  separate  and  distinct  from 
the  cause  of  action  In  favor  of  surviving  rela- 
tives under  |  4255. 

On  rehearing. 

4.  Propositions  assumed  hy  the  court 
to  he  within  the  case,  and  questions  pre- 
sented, considered,  and  deliberately  decided 
by  the  court,  leading  up  to  the  final  con- 
clusion reached,  are  not  obiter  dicta,  but,  if 
dicta  at  all,  are  Judicial  dicta,  and  are  aa 
effectually  passed  upon  as  the  ultimate  ques- 
tions solved. 

5.  The  maxim  Noacltur  a  sodls  has  no 
application  to  a  statute  which  is  too  plain  to 
admit  of  construction. 

(December  16,  1808.) 

APPEAL  bv  plaintifif  from  an  order  of  the 
Circuit  Court  for  Dane  County  sustain- 
ing a  demurrer  to  the  complaint  in  an  action 
brought  to  recover  damages  for  alleged 
wrongful  Icilling  of  plaintiff's  intestate.  Be-^ 

veraea.  > 

...»  f 

'.  .4    .^  r  •' 

Statement  by  ICartil&mll,  J.: 

Action  to  recover  damages  for  a  personal 
injury  to  August  Zilmer,  deceased,  and  also- 
damages  for  his  death.  The  complaint  states- 
all  formal  matters,  and,  in  substance,  that 
on  the  29th  day  of  August,  1895,  at  the  in- 
corporated village  of  Deerfield  in  this  state, 
at  a  crossing  of  defendant's  railroad  with  a 
public  street  in  such  village,  Auffuat  Zilmer 
waff  traveling  on  the  street  witE  due  care, 
riding  in  a  wagon  drawn  by  a  horse,  and 
while  so  circumstanced  defendant's  servants 
caused  one  of  its  locomotives  to  approach 
and  go  onto  and  over  the  crossing  at  an  un- 
lawful rate  of  speed,  to  wit,  40  miles  an 
hour,  without  in  any  manner  signali^  such 
approach,  whereby,  without  contributory 
fault  of  Zilmer,  the  locomotive  struck  his 
horse  and  wason,  and  threw  him  with  great 
force  and  violence  on  the  ground,  bruising 
and  wounding  him  upon  his  head,  body  and 
limbs,  thereby  causing  him  to  suffer  great 
mentfiil  and  physical  pain,  from  the  effects 
of  which  he  on  the  same  day  died,  to  the 
plaintiff's  damages  in  the  sum  of  $5,000. 
The  complaint  further  stated  that  the  de- 
ceased left  no  wife,  or  father  or  mother  or 
children,  but  left  some  brothers  and  sisters, 
and  stated  facts  showing  that  a  pecuniary 
loss  was  sustained  by  them  by  reason  of  his 
wrongful  death,  to  the  extent  of  $5,000.  The 
defendant  demurred  generally  to  the  com- 
plaint, which  demurrer  was  sustained,  and 
from  the  order  accordingly  entered  this  ap- 
peal was  taken. 


Messrs,  Bval&i&ell,  Rogers,  ft  Hmll,  for 

ellant: 

he  intention  of  Rev.  Stat  S  4253,  is  to 


appellant: 
T 


Noil. — As  to  the  right  to  more  than  one  ac- 
tion for  Injuries  resulting  In  death,  see 
note  to  Louisville  &  N.  B.  Co.  v.  McBlwaln 
44L.iL  A. 


(Ky.)  84  L.  B.  A.  788;  also  Hill  v.  Pennsyl- 
vania R.  Co.  (Pa.)  35  L.  R.  A.  196  ;  Sweetland  v. 
Chicago  ft  G.  T.  R.  Co.  (Mich.)  43  L.  R.  A.  569. 
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woi'k  the  survival  of  such  causes  of  action 
as  this. 

Scott  V.  Shepherd,  2  W.  Bl.  892,  3  Wils. 
403 ;  2  Am.  &,  Eng.  Enc.  Law,  2d  ed.  p.  953. 

If  there  could  he  any  doubt  about  the 
meaning  of  Rev.  Stat.  §  4253,  as  to  the  sur- 
vival of  this  right  of  action,  that  doubt  is 
set  at  rest  by  Rev.  Stat.  §  3252,  which  pro- 
vides tiiat  ''for  wrongs  done  to  the  property, 
rights,  or  interests  of  another,  for  which  an 
action  might  be  maintained  against  the 
wrongdoer,  an  action  may  be  brought  by  the 
executors  or  administrators  of  the  person  in- 
jured after  his  death  against  such  wrong- 
doer, and,  after  his  death,  against  his  ex- 
ecutors or  administrators. 

Revised  Statutes,  S  4255,  gives  a  right  of 
action  for  damages  against  the  wrongful 
slayer  without  any  reference  to  relatives  or 
next  of  kin  left  surviving. 

These  statutes  are  remedial  ones,  and 
"should  be  construed,  not  strictly,  but  so  aa 
to  advance  the  remedy,  and  suppress  the  sup- 
posed wrong  and  injustice  existing  under 
the  former  condition  of  the  law." 

Rudiger  ▼.  Chicago,  St.  P.  M.  d  0.  R.  Co, 
94  Wis.  191. 

Section  4253  provides  for  the  survival  of 
« ''cause  of  action,"  as  well  aa  for  the  survi- 
val of  an  "action"  already  begun. 

Plumer  v.  McDonald  Lumber  Co,  74  Wis. 
137;  Lehmann  v.  Farwell,  95  Wis.  185,  37 
L.  R.  A.  333;  Webber  v.  Quato,  46  Wis.  118; 
Rudiger  v.  Chicago,  St,  P,  M.  d  O.  R,  Co,  94 
Wis.  191 ;  Hollenbeok  v.  Berkshire  R,  Co.  9 
Cush.  480. 

On  rehearing.  • 

The  sole  purpose  and  intent  of  Lord  Camp- 
bell's act  was  to  give  further  rights  of  ac- 
tion in  cases  of  wrongful  death,  and  not  to 
take  away  any  part  of  the  rights  of  action 
theretofore  existing  in  such  cases. 

8  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  857; 
Bradahaw  v.  Lancashire  d  T.  R,  Co.  L.  R. 
10  C.  P.  189. 

Messrs.  Fisli,  Cary,  ITpI&miii,  ft  Blmok, 
for  respondent: 

Section  4253,  Rev.  Stat.,  relates  only  to  ac- 
tions, and  makes  no  reference  to  cause  of  ac- 
tion. 

The  distinction  between  an  action  and  a 
cause  of  action  or  right  of  action  is  obvious, 
and  is  clearly  recognized  in  various  sections 
of  our  statutes. 

Section  3252  relates  solely  to  rights  and 
interests  in  property. 

Both  sections  4253  and  3252,  if  their  lan- 
guage is  open  to  construction  at  all,  must  be 
conatrued  strictly  against  effecting  the  sur- 
vival of  any  cause  of  action  which  did  not 
survive  at  the  common  law,  because  to  that 
extent  they  would  be  in  derogation  of  the 
common  law. 

Farrall  ▼.  Shea,  66  Wis.  561 ;  Eilera  v. 
Wood,  64  Wis.  422;  Ean  ▼.  Chicago,  M.  d  St. 
P.  R.  Co.  95  Wis.  69. 

By  the  common  law  no  recovery  of  dam- 
ages was  permitted  for  the  death  of  a  human 
being  caused  by  negligence.  By  sectioDA 
44L.B.A. 


4255  and  4256,  Wis.  Rev.  Stat,  this  defect 
was  remedied,  and  in  all  such  cases  a  recov- 
ery was  authorized.  Even  then  there  exists 
ed  this  defect  in  the  law;  if  a  person  suffered 
injuries  from  the  negligence  of  another  and 
died  from  some  other  cause  and  not  by  rea- 
son of  such  injuries,  his  cause  of  action,  or 
his  action  if  he  had  commenced  it,  died  with 
him.  The  purpose  of  §  4253,  Wis.  Rev. 
Stat,  as  amended  by  chapter  280,  Laws  1887, 
clearly  and  reasonably  is  to  remedy  this  last 
defect,  at  least  in  so  far  as  to  prevent  the 
abatement  of  an  action  already  commenced. 

In  all  cases  where  a  person  suffers  injur- 
ies through  the  negligence  of  another  person, 
and  such  injuries  do  not  result  in  his  death, 
§  4253  permits  an  action  to  be  maintained 
therefor,  which  shall  survive  his  death  from 
other  causes. 

Chicago  d  E.  I.  R.  Co.  v.  0*Connor,  119 
111.  586. 

In  all  cases  where  a  person  suffers  injuries 
through  the  negligence  of  another  person, 
which  result  in  his  death,  an  action  therefor 
may  be  maintained  under  §S  4255  and  4256, 
Wis.  Stat.  1898,  and  no  action  therefor  can 
be  maintained  except  as  provided  by  those 
sections. 

Holton  ▼.  Daly,  106  111.  131;  Rudiger  v. 
Chicago,  St,  P.  M.  d  0.  R.  Co.  94  Wis.  101 ; 
Ean  V.  Chicago,  M.  d  St.  P.  R.  Co.  95  Wis. 
69;  Lubrano  v.  Atlantic  Mills,  19  R.  I.  129, 
34  L.  R.  A.  797. 

The  complaint  must  allege,  and  upon  the 
trial  the  proof  must  show,  that  some  bene- 
ficiary within  the  classes  enumerated  by  § 
4256,  Wis.  Rev.  Stat,  is  in  existence. 

Woodward  v.  Chicago  d  N.  W.  R.  Co.  23 
Wis.  400;  Regan  v.  Chicago  d  N.  W.  R.  Co. 
51  Wis.  599;  Schmidt  v.  Menashd  Wooden- 
Ware  Co.  99  Wis.  300. 

On  rehearing. 

General  expressions,  in  every  opinion,  are 
to  be  taken  m  connection  wiUi  tne  case  in 
which  Uiose  expressions  are  used. 

Cohen  v.  Virginia,  6  Wheat.  264,  5  L.  ed. 
257. 

In  Lehmann  v.  Fartoell,  95  Wis.  185,  37  L, 
R.  A.  333,  the  learned  judge  who  wrote  the 
opinion  in  considering  the  question  whether 
the  verdict  was  assignable,  discussed  col- 
laterally the  question  whether  an  action  for 
damage  to  the  person  survived  under  S  4253, 
and  correctly  concluded  that  it  did.  The 
opinion  is  as  general  as  the  language  of  the 
statute.  There  was  no  attempt  to  construe 
the  statute  with  reference  to  the  question 
here  presented. 

In  Hulbert  v.  Topeka,  34  Fed.  Rep.  510, 
the  precise  question  here  presentea  was 
raised.  Justice  Brewer,  then  circuit  iudge, 
delivered  the  opinion  of  the  court,  and  hdd 
that  the  right  of  action  in  favor  of  the  per- 
sonal representative  was  exclusive  and  such 
representative  had  no  right  of  action  for  in- 
juries to  the  person  where  the  injuries^  were 
such  as  to  cause  death. 

MoOarthy  ▼.  Chicago,  R.  I.  d  P.  R,  Co.  18 


1898. 
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Kan.  48,  26  Am.  Rep.  742;  Legg  v.  Britton, 
64  Vt.  652;  Griffiths  v.  Dudley,  L.  R.  9  Q.  B. 
Div.  357 ;  Read  v.  Great  Eastern  R,  Co.  L.  R. 
3  Q.  B.  555;  Siceetland  v.  Chicago  d  G,  T.  R, 
Co.  (Mich.)  43  L.  R.  A.  568. 

"Assault  and  battery  or  false  imprison- 
ment" do  not  imply  a  killing,  and  "other 
damage  to  the  person"  simply  means,  like 
damage — "or  other"  means  further,  by  neg- 
ligence or  wilful,  wrongful  act,  producing  a 
like  injury. 

Hiner  v.  Fond  du  Lac,  71  Wis.  82. 

Our  position  is  sustained  by  Ean  ▼.  Chi- 
cago, M.  d  8t.  P.  R.  Co.  95  Wis.  69-;  Randall 
V.  Narihwestem  TeUg.  Co.  54  Wis.  140,  41 
Am.  Rep.  17 ;  Meese  v.  Fond  du  Lac,  48  Wis. 
323;  G^h}>a  v.  Larrabee,  23  Wis.  495;  Rudi- 
ger  v.  Chicago,  8t.  P.  M.  d  0.  R.  Co.  94  Wis. 
191;  Bolton  v.  Daly,  106  111.  131;  Chicago 
d  E.  L  R.  Co.  V.  O'Connor,  119  111.  686;  Mc- 
Carthy V.  Chicago,  R.  I.  d  P.  R.  Co.  18  Kan. 
46,  26  Am.  Rep.  742;  Eureka  v.  Menrifleld, 
53  Kan.  794;  Martin  v.  Missouri  P.  R.  Co. 
58  Kan.  475:  BigeUno  v.  Anderson,  34  U.  S. 
App.  261;  BigeUno  v.  Nickerson,  70  Fed. 
Rep.  113,  17  G.  C.  A.  1,  30  L.  R.  A.  336. 

Marslially  J.,  delivered  the  opinion  of  the 
court: 

Two  questions  are  presented  on  this  ap- 
peal: (1)  Oan  brothers  and  sisters  of  one 
wrongfully  killed  recover  damages  from  the 
wrongdoer  to  compensate  them  for  the  pe- 
cuniary loss  thereby  sustained?  (2)  Does  a 
cause  of  action  for  damages  to  a  person,  be- 
cause of  an  injury  from  the  effects  of  which 
death  ensues,  survive  to  hU  administrator 
for  the  benefit  of  his  estate?  The  decision 
of  either  of  these  questions  in  favor  of  the 
appellant  must  result  in  a  reversal  of  Uie  or- 
der appealed  from. 

Actions  for  death  losses  sustained  by  sur- 
vivinff  relatives  are  wholly  statutory,  and 
therefore,  unless  clearly  thus  given,  do  not 
exist  at  all.  The  subject  in  this  state  is  cov- 
ered by  SS  4255,  4256,  Rev.  Stat  1898,  which 
provide  that  if  the  death  of  a  person  be 
caused  by  the  wrongful  act  of  another  under 
such  circumstances  that  if  death  had  not 
ensued  such  person  could  have  recovered  of 
such  other  ^uunages  for  his  injury,  such 
other  shall  be  liable  to  an  action  for  damages 
notwithstanding  the  death,  such  action  to  be 
brought  and  prosecuted  in  the  name  of  the 
personal  representative  of  the  deceased  per- 
son for  the  benefit  of  the  husband  or  widow 
of  such  person  if  there  be  such  surviving, 
otherwise  for  the  benefit  of  such  person's  lin- 
eal descendants,  or,  in  default  of  such  de- 
scendants, such  person's  lineal  ancestors.  We 
are  asked  to  hold  that  by  such  statutes  the 
right  of  action  for  the  wrongful  death  of  a 
person  is  conditional  only  upon  the  circum- 
stances being  such  that  if  death  had  not  en- 
sued the  decedent  could  have  proceeded 
against  the  wrongdoer  for  damages.  If  the 
statute  were  susceptible  of  that  construction, 
in  any  reasonable  view  of  the  language  used, 
and  we  think  it  is  not,  the  contrary  view  haa 
been  too  long  established  aa  ita  true  meaning 
44  L.  R.  A. 


to  leave  the  matter  open  to  question  at  this 
time.  In  Woodward  v.  Chicago  d  N.  W.  R. 
Co.  23  Wis.  400,  decided  thirty  years  ago, 
it  was  held  that  unless  a  person  named  in 
the  statute  as  entitled  to  the  benefit  of  a  re- 
covery when  obtained,  be  shown  to  be  in  be- 
ing by  the  allegations  of  the  complaint,  the 
calls  of  the  statute  are  not  satisfied  and  the 
action  for  damages  for  the  death  cannot  be 
sustained.     That  is  in  line  with  the  numer- 
ous decisiona  in  this  country  and  England 
where  similar  statutes  exist,  as  abundantly 
appears  in  the  opinion  of  the  learned  chief 
justice  in  the  case  cited,  and  the  numerous 
authorities  cited   there  by  counsel.     It  haa 
never  been  since  questioned  successfully  in 
this  court,  but  on  the  contrary  has  been  re- 
peatedly affirmed.     Topping  v.  8t.  Lawrence, 
86  Wis.  526 ;  Regan  v.  Chicago,  M.  d  8t.  P. 
R.  Co.  51  Wis.  599;  Gores  v.  Graff,  77  Wis. 
174;  Schmidt  v.  Mentisha  Wooden-Ware  Co. 
99   Wis.   300.     The   reasonableness   of   that 
construction  is  fully  realized  when  one  con- 
siders, as  the  fact  is,  that  the  action  for  a 
death  loss  to  a  surviving  relative  is  not  a 
right  by  survivorship  to  the  claim  which  ex- 
isted in  favor  of  the  Injured  person  in  his 
lifetime.    If  that  right  of  action  exist  at  all, 
it  is  for  the  benefit  of  the  estate  under  the 
statute,  to  be  hereafter  considered  under  the 
second  point  made  by  appellant.    The  death 
loss  act  of  the  English  statute  (9  &  10  Vict. 
93),    commonly    called    "Lord    Campbell's 
Act,"  and  the  various  laws  of  a  similar  kind 
that  have  been  modeled  after  it,  gave  a  new 
cause  of  action  unknown  to  the  common  law, 
for  the  benefit  of  certain  designated  classes 
of  surviving  relatives.  Such  r^atives  do  not 
take  the  cause  of  action  for  damages  to  the 
deceased  by  transfer  to  them  by  operation  of 
law,  or  otherwise,  but  are  enabled  by  stat- 
ute to  recover  the  pecuniary  loss  to  them- 
selves caused  by  the  wrongful  taking  off  of 
the  decedent,  the  continuation  of  whose  life 
would  have  been  beneficial  to  them.    As  was 
said  by  Mr.  Justice  Orton,  in  Topping  v.  8t. 
Lawrence,  86  Wis.  526,  the  action  accrues  to 
the  surviving  beneficiary  mentioned   in  the 
statute  by  reason  of  the  death  of  the  injured 
person  caused  by  the  wrongful  act  of  an- 
other.    It  is  strictly  not  proper  to  say  that 
it  is  a  cause  of  action  which  survives;  it  is 
rather  a  new  action  by  SS  4255  and  4256, 
which  can  be  brought,  not  for  the  benefit  of 
the  estate,  but  solely  for  the  benefit  of  the 
beneficiaries  named   in  the   statute.    Coun- 
sel's contention  is  that  the  liability  is  made 
absolute  by  §  4255,  and  therefore  is  not  lim- 
ited by  the   following  section   which   desig- 
nates who  shall  be  the  beneficiaries.     As  be- 
fore indicated,  that  question  has  long  been 
foreclosed  in  this  court,  contrary  to  counsel's 
contention;    nevertheless,    if    the    question 
were  now  presented  for  the  first  time,  in  view 
of  the  fact  that  the  section  giving  the  right 
is  coupled  with  the  section  for  its  enforce- 
ment, it  would  appear  to  be  a  very  plain 
proposition  that  such   remedy   is  exclusive, 
and  necessarily  limite  the  right  to  those  for 
whose  benefit  it  may  be  enforced,  i.  e.,  to  the 
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particular  beneficiaries  ziaxned  and  in  their 
order,  that  is,  husband  or  widow,  if  there  be 
such,  otherwise  lineal  descendants,  and,  in 
default  of  such,  lineal  ancestors. 

On  the  question  of  whether  a  cause  of  ac- 
tion for  injury  to  the  person  survive  to  his 
personal  representative  in  case  death  ensue 
therefrom,  this  court  held  in  the  affirmative 
in  Lehmann  v.  Fanoell,  96  Wis.  185,  37  L. 
R.  A.  333,  construing  what  is  now  §  4253, 
Rev.  Stat.  1898,  w^hich  provides  generally 
that  actions  for  the  recovery  of  damages  to 
the  person  shall  survive.  The  subject  there 
received  most  careful  consideration,  and  no 
reason  is  perceived  now  for  changing  the  rul- 
ing there  made. 

The  learned  counsel  for  respondent  con- 
tend, with  much  learning,  that  the  section 
last  referred  to,  and  §§  4255  and  4256  of  the 
statutes  giving  a  right  of  action  to  relatives 
in  certain  circumstances  specified,  should  be 
construed  together,  so  as  to  limit  actions  that 
survive  under  S  4253  to  cases  where  death 
does  not  ensue  from  the  injury.  That  claim 
has  the  merit  of  being  supported  by  deci- 
sions elsewhere  und^  similar  laws,  but 
looking  only  to  the  langiiaee  of  the  statutes, 
no  good  reason  is  perceived  for  resorting  to 
construction  at  all  to  determine  their  mean- 
ing. The  language  seems  too  plain  to  allow 
that.  We  have  not  even  good  reason  for 
saying,  as  some  courts  have,  that  the  statutes 
were  enacted  at  the  same  time,  or  went  into 
effect  at  the  same  time,  and  it  is  therefore 
unreasonable  to  hold  that  the  legislature  in- 
tended to  give  two  riffhts  of  action  at  the 
same  time  for  one  injury.  The  law  of  this 
state  conferring  upon  surviving  relatives  the 
right  to  recover  tneir  pecuniary  loss  caused 
by  the  wrongful  taking  off  by  death  of  a  hus- 
band, wife,  child,  father,  or  mother,  has  exist- 
ed for  over  forty  years,  while  the  law  reviving 
the  right,  in  favor  of  the  personal  representa- 
tives of  a  deceased  person,  to  his  claims  for 
damages  to  his  person,  was  not  enacted  till 
1887.  But  independent  of  that  circum- 
stance, as  before  observed,  the  language  of 
the  two  provisions  is  plain.  They  refer  to 
entirely  distinct  losses  recoverable  in  differ- 
ent rights:  The  one  in  the  right  of  the  de- 
ceased for  the  loss  occasioned  to  him;  the 
other  in  the  right  of  the  surviving  relatives 
for  the  loss  to  them.  Both  are  dependent  on 
the  injury  but  only  one  dependent  on 
the  death  with  surviving  relatives  to  take 
under  the  statute.  The  language  of  one  pro- 
vision is  that  "actions  for  personal  injuries 
shall  survive,"  and  of  the  other,  "in  case  of 
the  death  of  a  person  by  the  wrongful  act  of 
another,"  under  certain  circumstances 
named,  the  wrongdoer  "shall  be  liable  to  an 
action  for  damages  notwithstanding  the 
death  of  the  person  injured,  if  the  death  be 
caused  in  this  state."  The  only  condition  of 
the  right  of  action  in  the  former  case  is  the 
existence  of  the  actionable  claim  for  dam- 
ages at  the  time  of  the  death  of  the  injured 
party.  The  statute  creates  no  new  liability, 
Dut  prevents  the  lapsing  by  death  of  an  old 
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one.  The  only  condition  of  liability  under 
the  other  provision  is  the  existence  of  an 
actionable  claim  in  the  riffht  of  the  injured 
party  at  the  time  of  his  death  and  the  ex- 
istence of  the  beneficiaries  mentioned  in  the 
statute.  The  liability  of  the  wiongdoer, 
while  dependent  on  the  condition  named,  is 
not  on  the  actionable  claim  called  for  to  sat- 
isfy such  condition,  but  on  a  new  right  creat- 
ed by  the  statute, — the  right  of  the  sur- 
viving relatives  to  compensation  for  the  loss 
which  falls  upon  them.  The  lan^age  of  the 
statutes,  when  viewed  in  the  light  of  the 
evident  legislative  purpose,  is  t^  plain  to 
justify  courts  in  interpolating  into  them 
language  not  there  by  necessary  implication 
from  the  context,  in  order  to  make  them  ac- 
cord with  the  ideas  of  judges  as  to  the  best 
legislative  policy.  The  judicial  function,  we 
n^d  not  say  here,  does  not  extend  so  far. 
It  calls  for  a  firm  adherence  to  the  law  as 
written,  if  valid,  without  regard  to  individ- 
ual opinions  as  to  its  being  good  or  bad.  In 
this  we  do  not  intend  to  suggest.that  the  law 
in  question,  as  construed  here,  is  a  bad  law. 
On  the  contrary  there  appears  to  be  much 
wisdom  in  providing  that  a  person  who 
wrongfully  causes  a  personal  injury  to  an- 
other shall  not  profit  by  that  other's  death, 
so  far  as  actual  damages  go  either  to  the 
deceased  person  or  to  the  wite,  husband,  or 
lineal  descendants  or  ancestors  of  such  per- 
son. 

True,  as  claimed  by  the  learned  counsel  for 
respondent,  and  before  indicated,  several 
courts,  for  whose  judgment  we  entertain  high 
regard,  in  construing  similar  statutes  have 
decided  that  the  right  of  action  to  surviving , 
relatives  is  exclusive,  and  that  the  personal 
injury  action  that  survives  under  S  4253, 
does  not  include  those  where  death  ensues 
from  the  injury.  A  food  example,  among 
others  cited  in  counsers  brief,  is  Holton  v. 
Daly,  106  111.  131.  That  learned  court  rea- 
sons that  there  is  but  one  ground  of  liability: 
the  wrongful  act;  and  as  all  claims  for  dam- 
ages grow  out  of  the  one  wrong  it  is  unrea- 
sonable to  say  the  legislature  intended  there 
shall  be  two  causes  of  action  based  upon  it; 
that  the  more  reasonable  view  is  that  the  act 
making  causes  of  action  for  personal  injuries 
survive  should  be  considerea  as  referring  to 
a  special  class  of  actions,  not  included  in 
those  named  in  the  general  provision  giving 
a  right  of  action  to  surviving  relatives ;  that 
without  that  construction  there  would  be  a 
repugnance  between  the  two  provisions.  The 
fallacy  of  tliat  reasoning  is  easily  apparent. 
True,  in  the  circumsta.nces  named,  there  is 
but  one  wrongful  act,  but  that  is  not  the  sole 
ground  of  action  in  the  right  of  the  deceased 
or  the  survivor.  It  takes  the  wrongful  act 
and  the  loss  to  make  the  complete  cause  of 
actk>n,  and  as  the  loss  to  the  person  upon 
whom  the  injury  is  inflicted  must  be  recov- 
ered by  or  in  his  right,  and  the  loss  to  the 
surviving  relatives  by  or  in  their  right,,  the 
causes  of  action  are  clearly  distinct.  It  does 
not  require,  apparently,  much  clearness  of 
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mental  peroeption  to  discover  that  if  several 
persons  are  made  to  suffer  pecuniary  loss  by 
one  wron^^ul  act,  each  may  very  properly 
have  his  independent  cause  of  action  ana 
remedy  for  the  loss  resulting  to  him,  and 
that^  generally,  in  order  to  do  complete  jus- 
tice, in  the  absence  of  some  provision  for  a 
recovery  for  the  benefit  of  all  and  a  distribu- 
tion of  the  proceeds,  separate  causes  of  ac- 
tion must  necessarily  exist. 

The  views  of  the  Illinois  court  accord  with 
the  juds;ment  of  the  supreme  court  of  Kan- 
sas. McCarthy  v.  Chicago,  R.  I.  d  P.  R.  Co. 
18  Kan.  46,  26  Am.  Rep.  742 ;  Eureka  v.  Mer- 
rifield,  53  Kan.  794;  Martin  v.  Missouri  P. 
R.  Co.  58  Kan.  475.  It  is  significant  that 
the  former  treats  the  act  for  the  survivorship 
of  the  right  to  recover  damages  to  the  de- 
ceased for  the  benefit  of  his  estate,  as  a  spe- 
cial provision,  and  that  for  the  benefit  of  sur- 
viving relatives  as  a  general  act,  and  that, 
giving  them  a  literal  interpretation,  they  are 
repugnant  to  each  other  m  part;  while  the 
latter  reverses  the  situation,  treating  the  act 
of  the  claim  for  damages  to  the  deceased  as 
l^neral,  and  that  for  the  benefit  of  surviv- 
ing relatives  as  special,  the  latter  being  in- 
tended to  take  away  the  right  of  survivorship 
for  the  benefit  of  the  estate,  which  would 
otherwise  be  given  by  a  literal  reading  of  the 
former  provision.  The  fallacy  of  bofli  proc- 
esses of  reasoning  grows  out  of  a  failure  to 
observe  the  distinction  between  the  wrong 
and  the  resulting  loss;  that  though  there  be 
but  one  wrongful  act  and  one  physical  in- 
jury, there  may  be  several  persons  that  suf- 
fer distinct  losses,  some  of  which  are  action- 
able at  common  law  and  some  actionable  de- 
pendent on  the  statute.  Justice  Brewer, 
who  was  a  member  of  the  Kansas  court  at  the 
time  the  first  decision  there  was  rendered, 
and  concurred  in  it,  referred  to  the  subject 
when  he  was  later  called  upon  to  consider  the 
matter  as  a  member  of  the  Federal  bench,  in 
the  case  of  Hulbert  v.  Topeka,  reported  in  34 
Fed.  Rep.  510,  and  said,  substantially,  that  he 
doubted  the  correctness  of  his  former  opinion, 
and  followed  it  only  in  deference  to  the  set- 
tled judicial  policy  of  Kansas,  the  cause  be- 
ing one  that  arose  there;  that  the  basis  of 
recovery  under  the  two  provisions  of  law  un- 
der consideration,  the  one  for  the  benefit  of 
the  estate  of  the  decedent  and  the  other  for 
the  benefit  of  his  surviving  relatives,  are  en- 
tirely distinct,  the  former  being  based  on 
survivorship  of  the  claim  of  the  deceased, 
taking  no  note  of  the  pecuniary  loss  to  rela- 
tives, and  the  other  on  survivorship  of  rel- 
atives mentioned  in  the  statute,  taking  no 
note  of  damages  to  the  decedent;  that  the 
latter  proceed  r^ardless  of  whether  the 
death  was  instantaneous  or  followed  after 
months  of  pain  and  suffering,  being  damages 
to  relatives  by  death  to  be  measured  by  tl^eir 
pecuniary  loss  caused  thereby;  while  the 
former  is  for  loss  that  would  otherwise  be 
a  permanent  Injury  to  the  estate  itself.  For 
further  illustrations  of  the  distinction,  the 
following  in  Mr.  Justice  Wilson's  opinion  in 
Needham  v.  Grand  Trunk  R.  Co.  38  Vt.  294, 
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is  quoted  by  Justice  Brewer;  "The  prin- 
ciples on  which  the  intestate's  cause  of  ac- 
tion rested  at  common  law  are  the  same,  ir- 
respective of  the  cause  of  his  death."  It 
"died  with  his  person  but  is  revived  by  the 
statute  in  favor  of  his  administrator."  It 
includes  "nothing  more  than  his  intestate's 
cause  of  action.  That  section  simply  revives 
but  does  not  enlarge  the  common-law  right 
of  the  intestate."  The  provision  for  surviv- 
ing relatives  "introduced  principles  wholly 
umcnown  to  the  common  law,  .  .  . 
namely,  that  the  value  of  a  man's  life  to  Iiis 
wife  and  next  of  kin  constitutes  a  part  of 
his  estate."  "Such  damages  to  the  widow 
and  next  of  kin  begin  where  the  damages  of 
the  intestate  ended,  viz.,  with  his  death." 

The  weakness  of  the  theory  that  the  action 
for  injuries  to  the  person,  which  survive,  in- 
cludes only  those  not  covered  by  the  statute 
for  the  benefit  of  surviving  relatives,  is  fur- 
ther illustrated  by  the  fact  that  courts  ad- 
hering to  that  view  uniformly  refer  to  Read 
V.  Great  Eastern  R.  Co.  L.  R.  3  Q.  B.  555. 
Tlie  decision  there  is  only  to  the  effect  that  if 
an  injured  person  have  satisfaction  of  his 
claim  before  death,  the  subsequent  death 
from  the  injuries  does  not  confer  a  right  of 
action  upon  surviving  relatives;  that  such 
right  exists  only  where  there  is  an  injury  to 
a  person  and  there  is  an  existing  claim  for 
damages  therefor  at  the  time  of  his  death. 
Justice  Bladcburn,  who  delivered  the  opinion, 
said,  in  substance,  that  the  proper  construc- 
tion of  the  statute  is  that  it  gives  a  right  of 
action  to  certain  surviving  relatives  of  a 
person  when  death  was  caused  by  the  wrong- 
ful act  of  another,  where  he  had  not  receive 
satisfaction  in  his  lifetime,  and  that  to  go 
further  would  be  straininff  the  language  of 
the  law.  That  seems  plain.  The  language 
of  our  statute  is  that  liability  of  the  wrong- 
doer exists  where  the  deceased  could  have  re- 
covered if  death  had  not  ensued.  That 
clearly  excludes  the  idea  that  where  the  de- 
cedent receives  satisfaction  for  his  injuries, 
the  conditions  requisite  to  the  right  of  sur- 
viving relatives  may  exist  notwithstanding. 
There  is  nothing  in  Read  v.  Great  Eastern  K. 
Co.  in  conflict  with  Blake  v.  Midland  R.  Co- 
10  Eng.  L.  &,  Eq.  443,  where  in  a  very  instruc- 
tive opinion  by  Coleridge,  J.,  it  is  said  that 
Lord  Campbeirs  act  does  not  transfer  to  the 
surviving  relatives  mentioned  the  claim  for 
damages  previously  possessed  by  the  de- 
ceased, but  gives  to  them  an  independent 
cause  of  action  for  damages  peculiarly  inci- 
dent to  their  relation  to  the  deceased.  Tlie 
two  cases  are  often  cited  to  opposite  views, 
but  are  in  fact,  when  correctly  understood, 
in  perfect  harmony.  The  one  nolds  that  the 
rignt  of  the  relatives  named  in  the  statutes 
is  separate  and  distinct  from  that  possessed 
by  the  deceased;  the  other,  that  the  right 
of  the  relatives  is  contingent  on  the  death  of 
the  injured  person  without  having  satisfied 
his  claim  for  damages. 

With  proper  ro^ard  for  the  argument  of 
the  learned  counsel  for  respondent,  we  cannot 
well  close  this  discussion  without  some  re- 


684 


WlBOONBIN  SUPREMB  COUUT. 


Dec, 


view  of  the  decision  of  the  supreme  court  of 
Hhode  Island  in  Luhrano  ▼.  Atlantio  Mills, 
reported  in  19  R.  I.  129,  34  L.  R.  A.  797, 
which  is  cited  to  our  attention  with  great 
confidence.  The  case  expressly  holds  with 
the  Illinois  court  and  the  Kansas  court,  that 
the  statute  givine  the  right  of  action  to  per- 
sonal representatives  of  a  person  wrongfully 
killed,  for  the  benefit  of  certain  relatives 
named,  is  exclusive.  The  case  does  not  throw 
any  new  light  on  the  subject  under  consider- 
ation, except  as  to  the  inherent  weakness  of 
the  reasoning  indulged  in  to  support  the 
theory  which  the  distinguished  court  adopts. 
Bead  v.  Great  Eastern  R.  Co.  L.  R.  3  Q.  B. 
555,  is  cited  without  perceiyins,  apparently, 
that,  as  before  indicated,  it  only  holds  that 
where  the  claim  of  the  deceased  person  is  ex- 
tinguished, one  of  the  conditions  requisite  to 
the  cause  of  action  for  damages  under  Lord 
Campbell's  act  is  impossible,  therefore  stat- 
utes on  that  subject  have  no  office  to  per- 
form ;  that  it  has  no  bearing  on  the  question 
of  whether,  in  the  absence  of  such  extin- 
guishment, there  are  two  rights  or  causes  of 
action  for  distinct  and  separate  losses. 
Again,  tiie  learned  court  falls  into  an  error 
heretofore  mentioned,  in  referring  to  the  two 
statutes  as  one  being  general  and  the  other 
special,  and  that  the  two  in  part  refer  to  the 
same  subject,  viewing  the  liability  of  the 
wrongdoer  as  entire  merely  because  based  on 
a  sinffle  wrong.  As  we  have  seen,  each  treats 
of  a  distinct  species  of  loss,  and  for  that  is 
general.  There  is  no  question  of  repugnancy 
or  implied  repeal  of  one  provision  oy  ipnoth- 
er  on  the  same  subject,  or  the  substitution 
of  one  right  for  another,  to  be  considered,  if 
we  give  effect  to  the  plain  reading  of  the  law 
and  not  attempt  to  vary  it  because  of  con- 
sequences whicn  to  Bome  minds  may  appear 
to  Uirow  unreasonable  burdens  upon  the 
wrongdoer.  It  must  be  presumed  that  the 
legislature  had  all  these  matters  in  mind, 
and  from  its  judgment  there  is  no  appeal. 

The  Rhode  Island  court,  further  discussing 
the  subject,  speaks  of  the  right  of  survivor- 
ship as  a  mere  remedy  given  as  a  substitute 
for  that  which  existed  in  the  right  of  the  de- 
cedent. Here  again,  there  is  a  confusion  be- 
tween rights  and  remedies.  To  say  that  S 
4255  of  our  statutes  gives  a  remedy  for  the 
one  that  at  common  law  lapsed  with  the 
death  of  the  decedent,  is  to  say  that  it  gives 
a  new  remedy  for  a  pre-existing  right.  But 
there  was  no  such  pre-existing  right  of  the 
surviving  relatives  to  recover  their  loss 
caused  by  the  wrongful  death.  The  right  or 
cause  of  action  itself  is  new,  and  the  remedy 
to  enforce  it  as  well,  as  observed,  in  effect,  in 
Topping  v.  8t.  Lawrence,  86  Wis.  526.  The 
court  further,  in  support  of  its  decision,  re- 
fers to  Needham  v.  Grand  Trunk  R.  Co.  38 
Vt.  300,  stating  that  the  Vermont  court  later, 
in  Legg  v.  Britton,  64  Vt.  652,  overruled  its 
former  judgment  on  the  subject  of  whether 
there  were  two  causes  of  action  in  the  cir- 
cumstances under  discussion.  A  careful 
reading  of  the  opinion  in  the  later  Vermont 
case  discloses  the  fact  that  it  is  there  held, 
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in  perfect  harmony  with  the  early  case,  that 
two  causes  of  action  exist:  one  in  the  right 
of  the  estate;  and  the  other  in  the  right  of 
the  surviving  relatives  where  the  cause  of 
action  of  the  deceased  is  not  extinguished  be- 
fore his  death.  The  court  said  that  the  ex- 
tinguishment of  the  cause  of  action  in  th? 
right  of  the  decdased  was  a  bar  to  that  in  fa- 
vor of  the  surviving  relatives.  There,  the 
action  for  damages  to  the  injured  person  was 
brought  in  his  lifetime  aiid  prosecuted  to 
judgment  and  satisfaction  after  his  death, 
and  the  court  said  that  under  such  circum- 
stances the  right  of  the  deceased  was  extin- 
guished with  the  same  effect  as  if  satisfac- 
tion had  occurred  before  death,  therefore 
that  the  circumstances  requisite  te  the  ap- 
plication of  the  statute,  giving  the  right  of 
action  to  the  widow  and  next  of  kin,  did  not 
exist.  Using  substantially  the  language  of 
the  court  there  was  left  no  proper  office  for 
the  act  for  the  benefit  of  the  widow  and  next 
of  kin  te  perform. 

There  are  many  other  cases  bearing  on  the 
subject  before  us,  but  the^  do  not  add  any- 
thing te  what  has  been  said,  or  call  for  fur- 
ther discussion,  so  we  shall  not  further  ex- 
tend this  opinion  by  referring  te  them.  We 
are  well  satisfied  that  S  4253  preserves  for 
the  benefit  of  the  estete  of  a  deceased  person 
the  cause  of  action  possessed  by  him  in  his 
lifetime  for  an  injury  resulting  in  his  death, 
and  th(at  it  is  not  affected  in  any  way  by  the 
other  riffht  or  cause  of  action  given  by  S§ 
4255  and  4256  to  his  surviving  relatives  to 
recover  for* the  loss  susteined  by  them:  that 
such  is  the  plain  meaniiig  of  the  stetutes, 
and  that  if  the  language  used  were  open  to 
construction  at  all,  the  view  we  have 
adopted  is  supported  by  far  the  better  rea- 
soning and  the  greater  weight  of  authority. 
The  supreme  court  of  Michigan,  in  Hurst  v. 
Detroit  City  R,  Co,  84  Mich.  539,  quite  re- 
cently had  the  same  subject  under  considera- 
tion, with  the  same  result  at  which  we  have 
arrived.  That  court  said,  in  effect,  that  a 
pecuniary  loss  susteined  by  a  surviving  rela- 
tive resulting  from  a  wrongful  death,  recov- 
erable under  the  stetute,  is  one  thing;  and 
that  damages  for  the  injury  to  the  deceased, 
is  another ;  and  that  a  recovery  for  the  form- 
er is  no  bar  to  an  action  for  the  latter. 

Of  course,  there  is  no  question  as  to  wheth- 
er a  recovery  on  one  claim  will  bar  an  action 
for  the  other;  therefore,  what  is  said  should 
not  be  teken  as  decidinff  that  question.  We 
have  referred  to  cases  holding  that  a  satis- 
faction of  a  claim  in  the  right  of  the  estete 
leaves  the  stetute  giving  the  other  right  of 
action  no  office  to  perform,  merely  in  support 
of  the  position  that  the  two  stetutes  deal 
with  separate  and  distinct  rights. 

The  complaint  demurred  to,  by  sufficient 
allegations,  shows  that  plaintiff's  intestete 
was  injured  by  actionable  negligence  of  the 
defendant,  and  that  he  lived  thereafter  some 
period  of  time.  The  length  of  time  he  sur- 
vived the  injury  is  not  steted  and  is  not 
material  except  as  to  the  damages  re- 
coverable and  that  does  not  go  to  the  cause 
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of  action.  Bancroft  v.  Boston  d  W,  R.  Corp, 
11  Allen.  34;  Hollenheck  v.  Berkshire  R,  Co, 
9  Cush.  x/8;  Tully  ▼.  Fiichburg  R.  Co.  134 
Mass.  499;  Chandler  v.  New  York,  N,  H,  d 
H.  R.  Co,  159  Mass.  589;  Corcoran  v.  Bos- 
ttm  d  A.  R.  Co.  133  Mass.  507 ;  Kellovo  v.  Cen- 
tral Iowa  R.  Co.  68  Iowa,  470,  56  Am.  Rep. 
858. 

Within  the  principles  stated  the  com- 
plaint states  one  cause  of  action,  and  that  for 
the  recovery  of  damges  which  the  deceased 
sustained  and  which  he  might  have  recovered 
for  had  he  lived.  Therefore  the  decision  of 
the  trial  court  sustaining  the  demui'rer  to 
the  complaint  must  be  reversed. 

The  order  appealed  from  is  reversed,  and 
the  cause  remanded  for  further  proceedings 
according  to  law. 

A  petition  for  rehearing  having  been  filed, 
Marahall,  J.,  on  February  21,  1899,  handed 
down  the  following  response: 

The  motion  for  a  renearing,  made  on  be- 
half of  the  respondent,  has  received  careful, 
tireless,  and  patient  consideration  as  did  tlie 
caae  when  originally  considered,  notwith- 
standing some  suffgestion  to  the  contrary 
made  in  the  second  argument  of  the  distin- 
fished  counsel  who  made  such  motion.  It 
18  not  considered  that  there  was  any  warrant 
for  such  suggestions.  They  had  no  proper 
place  in  counsel's  argument.  The  import- 
ance of  the  case  furnished  a  suifioient  excuse 
for  the  motion,  and  counsel's  resources  for 
legitimate  argunment  arp  too  well  known  to 
warrant  the  belief  that  th^re  was  any  neces- 
sity of  resorting  to  other  means  of  enforcing 
their  logic,  even  by  wav  of  emphasis.  Calm, 
fair  consideration  of  legal  questions,  while 
not  as  necessary  to  the  proper  performance 
of  the  duties  of  counsel  as  those  of  the  court, 
is  quite  as  helpful  in  the  one  case  as  in  the 
other.  It  woula  be  well  to  bear  that  in  mind, 
especially  in  presenting  motions  for  reargu- 
ment.  The  situation  of  counsel  at  such  a 
iAxat,  especially  where  great  interests  are  in 
volved,  and  the  decision  disappoints  hope-s 
and  convictions  born  of  much  careful  study 
of  a  subject,  is  well  suited  to  test  to  the  ut- 
termost their  power  of  calm  consideration 
and  courteous  review  of  reasons  and  authori- 
ties judicially  declared  to  lead  to  and  require 
the  decision  objected  to.  But  whether 
counsel  stand  successfully  such  test  or  not, 
the  duty  of  the  court  to  carefullv  and  disi)as- 
sionately  consider,  and  judicially  determine, 
the  questions  presented,  uninfluenced  by  any 
other  consideration  than  to  discover  and  pro- 
nounce the  law  correctly,  remains  the  same. 

The  suggestion  of  the  learned  counsel  as 
to  the  importance  of  this  case,  and  the  far- 
reaching  character  of  the  decision  rendered^ 
is  fully  appreciated,  and  was  from  the  start. 
It  is  also  fully  appreciated  that  the  result  of 
the  decision  will  probably  be  additional  labor 
for  the  court,  but  it  is  not  perceived  why 
that  can  by  any  possibility  change  the  law. 
liCgislative  enactments  are  to  be  rigidly  en- 
force wiUiin  constitutional  limitations,  ac- 
cording to  the  legislative  wilL  If  courts 
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were  permitted  to  read  them  so  as  to  mini- 
mize to  any  degree  judicial  labor  or  to  adapt 
them  to  inaividual  notions  of  judges  as  to  tne 
best  governmental  policy,  it  would  be  very 
easy  to  nullify  or  change  the  written  law  &o 
as  to  defeat  the  people's  will  and  destroy  the 
very  foundation  of  a  government  by  the  peo- 
ple. So,  the  menace  of  an  increase  of  judi- 
cial labor,  and  the  difiiculties  of  administer- 
ing ihe  law  as  we  have  declared  it  to  be,  doe» 
not  appear  at  all  weighty  in  favor  of  chang- 
ing the  decision  heretofore  rendered. 

We  should  say  in  passing  that  the  sug- 
gested difficulties  in  administer  ins:;  the  law, 
and  danger  of  injustice  to  defendants,  are 
largely  imaginary,  and  will  gradually  disap- 
pear as  we  adapt  ourselves  to  the  new  condi- 
tions which  the  revival  statute  creates.  The 
trial  judge  can  easily,  by  proper  instruc- 
tions, limit  the  recovery  in  a  revived  action 
to  the  loss  actually  caused  to  the  decease'! 
prior  to  his  death;  and  in  the  action  under  } 
4255,  Rev.  Stat.,  to  the  pecuniary  loss  sus- 
tained by  the  surviving  relatives  entitled  to 
the  benefits  of  that  provision.  If  the  two 
causes  of  action  are  joined,  the  court  can 
readily  require  the  jury  to  make  separate 
findings  as  to  damages.  As  the  elements  en- 
tering into  each  are  entirely  distinct,  it  will 
readily  be  seen  that  there  is  no  more  dan- 
ger of  a  double  recovery  under  such  circum- 
stances than  in  any  one  of. the  numerous 
cases  that  might  be  suggested  where  two 
causes  of  action  result  from  a  single  wrong. 
The  injustice  of  two  recoveries  for  distinct 
grievances,  suggested  by  the  learned  counsel, 
and  by  some  courts  that  have  taken  the  view 

Sressed  upon  us,  is  not  perceived.  A  little 
ispassionate  reflection  on  the  subject,  it 
would  seem,  would  prevent  unqualified  con* 
demnation  of  the  legislative  wisdom,  that 
says,  if  a  person  be  wrongfully  injured,  the 
pain  and  suffering  and  expenses  to  him  in 
consequence  thereof  shall  not  be  lost  to  his 
estate  by  the  circumstance  of  his  death  from 
the  injury  before  receiving  satisfaction  for 
his  damages,  even  though  the  damages  to  his 
surviving  relatives,  to  satisfy  their  own  griev- 
ance, may  be  recovered. 

What  has  been  said  sufficiently  meets  the 
preliminary  observations  and  reasons  given 
m  the  argument  for  the  rehearing.  We  will 
now  endeavor  to  take  up  in  their  order  the 
objections  to  the  decision,  relied  upon. 

It  will  not  be  necessary  to  go  over,  to  any 

?^reat  length,  the  subjecrts  discussed  in  the 
ormer  opinion.  As  before  indicated,  they 
have  all  been  once  considered  with  all  the 
deliberation  and  care  that  should  character- 
ize the  work  of  a  tribunal  of  last  resort, 
whose  judgments  must  stand  as  the  infallible 
truth,  there  being  no  power  under  our  system 
by  which  such  judgments  can  be  changed  aft- 
er the  brief  time  for  review  allowed  by  the 
Code  shall  have  expired. 

Our  attention  is  called  to  the  rule  stated 
in  the  opinion  of  Chief  Justice  Marshall  in 
Cohen  v.  Virginia,  6  Wheat.  264,  6  L.  ed.  257, 
to  the  effect  that,  though  general  expressions 
in  an  opinion  which  go  b^ond  the  ease  may 
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be  respected,  they  ought  not  to  control  the 
judgment  in  a  subsequent  suit.  That  propo- 
sition is  familiar,  and  is  not  liable  to  be  for- 
gotten by  judges  who  have  been  called  upon 
to  apply  it  in  their  daily  work  for  a  series 
of  years.  The  trouble  with  the  learned 
counsel's  argument  is  that  he  applies  the 
rule,  as  it  seems,  to  everythine  m  a  le^al 
opinion  not  a  pext  of  the  finiu  conclusion 
reached, — to  what  is  judicial  dictum  and 
even  to  the  reasons  upon  which  the  decision 
is  based  and  are  essentially  a  part  of  it, 
when  that  seems  necessary  to  dispose  of  au- 
thorities that  are  clearly  opposed  to  their 
contention ;  and  again,  treat  mere  obervation 
by  a  judjg;e  in  writing  an  opinion  by  wav  of 
illustration  or  argument,  referring  to  collat- 
eral topics  for  that  purpose,  as  a  part  of  the 
deliberate  judgment  of  the  court,  when,  if 
so  considered,  they  support  counBePs  conten- 
tion. There  are  few  decisions  of  any  court 
but  that  might  be  successfully  attacked  if 
such  a  method  were  permissible.  What  is 
here  said  will  be  borne  out,  in  our  judgment, 
by  what  follows. 

It  is  conceded  by  the  learned  counsel  that 
if  we  were  right  as  to  what  was  decided  in 
Lehmann  v.  Fanoell,  05  Wis.  185,  37  L.  R. 
A.  333,  the  decision  heretofore  reached  in 
this  oase  rests  on  authority.  The  question 
there  was,  whether  a  claim  for  a  personal  in- 
jury, based  on  actionable  negligence,  is  as- 
signable. The  court  decided  that  the  ques- 
tion turned  on  whether  a  cause  of  action  to 
enforce  such  a  claim  survives  the  death  of 
the  original  owner ;  that  by  the  common  law 
the  answer  must  be  in  the  nee^ativc,  but  un- 
der S  4253,  as  it  now  stands,  nmking  all 
causes  of  action  for  false  imnrisonment,  as- 
sault and  battery,  or  other  damages  to  the 
person,  survivable,  all  bodily  injuries  result- 
ing from  actionable  negligence  are  included, 
and  therefore  the  question  must  be  answered 
in  the  affirmative.  Said  Mr.  Justice  Wins- 
low,  the  statute  "includes  every  action  the 
substantial  cause  of  which  is  bodily  injury," 
and  the  language  in  that  regard  is  too  plain 
to  leave  any  room  for  rules  of  construction  to 
operate.  To  support  that,  the  decisions  of 
the  Massachusetts  court,  made  under  a  sim- 
ilar statute  adopted  in  1842,  the  first  act  of 
its  kind  in  this  country,  and  from  which  our 
own  was  doubtless  taken,  holding  the  same, 
T^'ere  cited.  It  needs  no  discussion  to  show 
that  the  familiar  rule  stated  by  Chief  Jus- 
tice Marshall,  with  which  the  learned  coun- 
sel prefaced  his  review  of  Lehmann  v.  Far- 
toellf  has  no  application  to  it  whatever.  The 
expression,  that  the  survival  statute  includes 
every  actionable  personal  injury,  and  is  too 
plain  to  that  effect  to  require  construction, 
was  not  obiter, — it  was  not  even  judicial 
dictum.  It  was  the  very  groundwork  of  the 
opinion  itself  and  governs  this  case  beyond 
reasonable  controversy,  unless  we  are  to  over- 
rule it. 

It  is  a  mistaken  opinion  that  nothing  is 
decided  in  a  case  except  the  result  arrived 
at.  All  the  propositions  assumed  by  the 
court  to  be  within  the  case,  and  all  the  ques- 
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tions  presented  and  considered,  and  delib- 
erately decided  by  the  court,  leading  up  to 
the  final  conclusion  reached,  are  as  enectual- 
ly  passed  upon  as  the  ultimate  questions 
solved.  8c)iool  Diet,  No.  Z8  v.  Stocker,  42  N. 
J.  L.  115.  The  judgment  is  authority  upon 
all  points  assumed  to  be  within  the  issues 
which  the  record  shows  the  court  deliberate- 
ly considered  and  decided  in  reaching  it. 
Quackenhush  v.  Wiscojisin  d  M,  R.  Co.  71 
Wis.  472;  Pray  v.  Hegeman,  98  N.  Y.  351. 
Nothing  is  obiter,  strictly  so  called,  except 
matters  not  within  the  Questions  presented, 
— ^mere  statements  or  o]>servations  by  the 
judge  who  is  writing  the  opinion,  the  result 
of  turning  aside  for  the  time  to  some  collat- 
eral matter  by  way  of  illustration.  Buchner 
V.  Chicago,  M.  d  N.  W.  R.  Co.  60  Wis.  264; 
Rohrba4:h  v.  Qerma/nia  F.  Ins.  Co.  62  N.  \. 
47  20  Am.  Rep.  451 ;  Michael  v.  Morey,  2G 
Md.  239,  90  Am.  Dec.  106;  Clark  v.  Thomas, 
4  Heisk.  419;  State,  Nourse,  v.  Clarke,  3 
Nev.  566;  Marbury  v.  Madison,  1  Cranch, 
137,  2  L.  ed.  60.  The  test  of  what  is  obiter 
by  means  of  which  counsel  confidently  brush 
aside  the  decisions  of  this  court  on  the  very 
point  at  issue,  and  the  deliberate  decisions  of 
many  other  courts  on  the  same  point,  or  on 
questions  essentially  involved,  was  pressed 

rn  our  attention  in  Buchner  v.  Chicago, 
,  d  N.  W.  R.  Co.  aO  Wis.  264.  was  there 
fully  considered,  and  was  rejected.  A  study 
of  uie  opinion  in  that  case,  written  by  the 
present  chief  justice,  is  commended  as  the 
most  effectual  remedy  for  the  mistaken  no- 
tion, not  only  that  a  decision  is  not  author- 
ity except  upon  the  very  point  necessary  to 
it,  but  that  obiter  is  to  be  rejected,  always, 
as  entirely  without  authority.  The  opinion 
quotes  the  rigorous  rule  by  which  counsel 
test  authorities  fatal  to  their  contention; 
then  the  observation  of  an  eminent  text 
writer,  'whose  writings  stand  as  authority  in 
every  country  where  the  common  law  to  any 
extent  prevails,  that  "it  is  .  .  .  difficult 
to  see  why,  in  a  philosophical  point  of  view, 
the  opinion  of  the  court  is  not  as  persuasive 
on  all  the  points  which  were  so  involved  in  the 
cause  that  it  was  the  duty  of  counsel  to  ar- 
gue them,  and  which  were  deliberately  passed 
over  by  the  court,  as  if  the  decision  had  hung 
upon  but  one  point,''  and  adds:  "Such 
dictum,  if  dictum  it  is,  should  ...  be 
regarded  as  'judicial  dictum,*  in  contradis- 
tinction to  mere  obiter  dictum, — that  is,  an 
expression  originating  from  the  judge  alone, 
while  passing,  by  the  way,  in  writing  his 
opinion,  as  an  argument  or  illustration 
drawn  from  some  collateral  question."  And 
further  adds  that  even  such  expressions  are 
by  no  means  to  be  rejected  as  not  entitled  to 
be  regarded  at  all;  that  while  they  are  not 
binding,  they  are  not  without  authority; 
neither  is  their  use  reprehensible,  as  evi- 
denced by  the  fact  that  "some  of  the  most 
sacred  canons  of  the  common  law  have  their 
origin  in  the  mere  dicta  of  judges." 

At  this  point  a  suggestion  snould  be  no- 
ticed, that  in  oonsideriDg  8  4253  we  over- 
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looked  the  familiar  rule  of  Noscitur  a  aooUa, 
Hiner  v.  Fond  du  Lao,  71  Wis.  82,  where 
there  is  an  intimation  that  such  maxim  may 
play  an  important  part  in  determining  the 
meaning  of  the  statute  under  consideration, 
is  referred  to.  Why  the  discovery  of  such  a 
-serious  omission  in  this  case,  and  not  in  Leh- 
mann  v.  Farwell,  95  Wis.  186,  37  L.  R.  A. 
333,  where  the  statute  was  first  considered 
«nd  its  meaning  judicially  determined,  or  in 
the  multitude  of  cases  in  other  courts  where 
similar  statutes  were  construed,  in  none  of 
which  was  it  supposed  that  the  rule  was  ap- 
plicable! That  IS  not  easily  comprehended, 
tnie  maxim  Noscitur  a  aociia  is  not  a  rule  of 
interpretation  by  which  the  meaning  of  one 
word  or  designation,  or  that  of  several 
«ach,  used  in  close  connection,  governs  in  de- 
termining the  meaning  of  other  words  or 
designations  used  in  the  same  connection. 
You  may  know  a  person  by  the  company  he 
keeps.  You  may  know  the  meaning  of  a 
term  by  its  associates, — ^what  precedes  and 
what  follows  it.  When  ?  Not  in  every  case ; 
but  when  not  apparent  from  the  language  it^ 
self.  It  is  a  rule  of  construction  to  be  re- 
sorted to  where  there  is  use  for  construction, 
not  otherwise.  The  court  said  in  Lehmann 
T.  Fancell,  that  the  statute  is  too  plain  to 
admit  of  construction,  hence  no  rule  to  that 
«nd  has  any  application.  The  latter  familiar 
rule  was  evidently  not  in  mind  when  it  oc- 
curred that,  through  forgetfulness  in  writ- 
ing the  former  opinion,  the  maxim  Noscitur 
•a  sociia  was  overlooked.  To  seek  to  apply  it 
in  determining  the  meaning  of  the  statute 
under  consideration,  in  view  of  the  fact  that 
similar  statutes  have  existed  in  other  states 
for  nearly  half  a  century,  and  been  univer- 
sally supposed  to  cover  injuries  from  action- 
4ible  n^ligence,  and  thereby  reach  a  different 
conclusion,  would  be  what  might  be  called  ju- 
dicial recklessness. 

The  idea  that  our  statute  (S  4255,  Rev. 
Stat.)  does  not  grant  a  new  right  of  action, 
but  continues  an  old  one,  with  different  ben- 
eficiaries and  different  rules  for  assessing 
damages,  is  urged,  as  correct,  with  such  con- 
fidence that  we  are  called  upon  to  go  over 
the  subject  anew.  No  attempt  will  be  made 
to  harmonize  all  the  conflicting  observation? 
found  in  decisions  elsewhere  regarding  the 
nature  of  Lord  Campbell's  act.  That  cannot 
be  done,  and  it  is  not  necessary,  for  most  of 
the  conflicts  will  disappear  as  one  applies  ju- 
dicial observations  to  the  particular  facts  in 
regard  to  which  they  were  made.  We  said 
in  the  former  opinion  that  the  view  that  the 
statute  for  the  benefit  of  surviving  relatives 
confers  a  new  right  of  action  for  a  grievance 
separate  and  distinct  from  that  of  the  in- 
jured person,  is  supported  by  the  better  rea- 
soninff  and  the  greater  weight  of  authority. 
That  IS  adhered  to,  and  it  is  considered  that 
what  follows  leaves  little  or  no  room  for  rea- 
sonable controversy  as  to  its  soundness,  if  re- 
liance can  be  placed  upon  the  evident  pur- 
pose of  the  statute  of  authorities  elsewhere. 
It  is  suggested  that  the  conclusion  was 
reached  by  illogical  reasoning  based  upon 
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obiter  observations  in  judicial  decisions.  We 
will  consider  that. 

We  said  that  the  cause  of  action  of  the  in- 
jured party,  which  survives,  is  separate  and 
distinct  from  the  cause  of  action  in  favor  of 
surviving  relatives  under  S  4255;  that  a 
cause  of  action  unsatisfied  at  the  death  of 
the  injured  party,  for  compensation  for  his 
injuries,  is  a  condition  of  the  operation  of 
such  section  so  as  to  give  a  right  of  action  to 
the  survivors  therein  named;  that  the  ex- 
tinguishment of  the  primary  cause  of  action 
leaves  the  statute  with  no  office  to  perform; 
that  in  the  absence  of  such  extinguishment, 
there  are  two  rights  or  causes  of  action  for 
distinct  and  separate  losses.  That  was  sup- 
posed to  be  supported  by  numerous  authori- 
ties cited  in  the  opinion,  and  it  does  not  seem 
to  have  occurred  to  the  courts  where  such  de- 
cisions were  rendered  that  the  reasoning  was 
illogical  or  the  conclusion  arrived  at  a  non 
sequitur.  That  characterization  was  made 
of  the  reasoning  and  conclusion  referred  to. 
How  one  can  draw  from  such  reasoning  and 
conclusion  the  idea  that  the  premises  rea- 
soned from  contemplated  the  existence  of 
two  causes  of  action  before  the  death  of  the 
injured  party,  and  that  the  idea  expressed 
was  that  the  satisfaction  of  one  of  such  ex- 
isting causes  of  action  satisfied  the  other, 
as  counsel  seems  to  have  assumed  in  desig- 
nating the  conclusion  reached  as  a  non 
sequitur,  is  not  perceived.  It  seems  perfect- 
ly clear  that  the  idea  expressed  was,  that  be- 
fore the  death  of  the  injured  party  there  is 
but  one  cause  of  action;  that  if  that  be  not 
extinguished  before  such  death,  by  the  oper- 
ation of  §  4255  there  may  be  another  cause 
of  action ;  that  while  before  the  death  there 
can  be  but  one  such  cause,  if  that  survive 
there  may  be  two.  The  learned  counsel  evi- 
dently forgot  for  the  moment  that  the  rea- 
soning, though  clothed  in  the  language  of 
the  writer  of  the  opinion,  was  based  on  the 
same  premises,  and  proceeded  by  the  same 
mental  process,  with  language  definite  and 
clear,  to  the  same  conclusion  as  that  in  the 
opinion  of  Justice  Coleridge  in  Blake  v.  Mid- 
land R.  Co.  10  Eng.  L.  &  Eq.  443,  Justice 
Brewer  in  Hulbert  v.  Topeka,  34  Fed.  Rep. 
510,  Justice  Wilson  in  Needham  v.  Orand 
Trunk  R,  Co,  38  Vt.  294,  and  many  others 
in  numerous  opinions  in  cases  cited,  and  still 
others  that  will  be  cited  in  this  opinion, 
which  on  account  of  counsel's  labor,  must  be 
assumed  not  to  have  escaped  their  notice. 

Our  attention  is  again  called  to  Read  v. 
Great  Eastern  R.  Co.  L.  R.  3  Q.  B.  655,  de- 
cided in  1868,  and  Griffiths  v.  Dudley,  L.  R. 
9  Q.  B.  Div.  357,  in  support  of  the  continun- 
tion  of  the  old  cause  of  action  theory.     The 

?[uestion  in  both  cases  was.  Does  the  satis- 
action  of  the  claim  of  the  injured  party  in 
his  lifetime  leave  Lord  Campbell's  act  still 
applicable  to  the  situation  created  by  the 
death  of  such  party?  The  nature  of  the 
statute  otherwise,  particularly  its  proper 
construction  in  connection  with  a  statute 
preserving  for  the  benefit  of  the  estate,  the 
common-law  right  of  action  for  damages  to 
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.the  injured  person,  was  not  thought  of. 
What  is  said  as  to  the  statutory  right  not 
bein^  new,  but  a  riffht  conferred  in  place  of 
an  old  right,  is  mucn  nearer  pure  obiter  tha^n 
what  is  called  such  in  the  argument  on  the 
motion  for  rehearing  in  reviewing  decisions 
cited  by  this  court  as  authority.  In  neither 
of  the  cases  is  Blake  v.  Midland  R.  Co.  10 
Eng.  L.  &  £q.  443,  decided  in  1852,  referred 
to,  where  the  exact  nature  of  the  statutory 
action  was  considered,  and,  in  the  learned 
opinion  given  by  Justice  Coleridge,  said  to 
be  a  new  right  and  not  a  right  by  transfer  or 
continuation  of  the  claim  of  Uie  deceased, 
which  opinion  has  been  referred  to  as  an  au- 
thority in  many  courts  and  by  many  text 
writers  since  that  time.  "The  statute  does 
not,"  said  Justice  Coleridge,  "transfer  the 
right  of  action  [of  the  deceased]  to  his  rep- 
resentative, but  gives  to  his  representative  a 
totally  new  right  of  action  on  different  prin- 
ciples." The  three  cases  are,  really,  in  per- 
fect harmony  when  rightly  understood.  On 
the  one  hand  it  is  said  Lord  Campbell's  act 
is  in  the  nature  of  a  survival  statute  and 
does  not  confer  a  new  riffht.  That  is  true 
in  the  sense  the  English  court  doubtless 
understood  its  own  language;  that  is,  that 
the  compensation  to  survivmff  relativea  was 
conferred  in  place  of  that  of  the  injured  per- 
son, which,  by  the  common  law,  was  extin- 
guished by  death.  On  the  other  hand,  it  is 
said  Lord  Campbell's  act  confers  an  entirely 
new  right,  which,  too,  is  obviously  true  in 
the  sense  that  it  is  a  right  of  recovery  by 
different  persons,  for  different  losses,  on  dif- 
ferent principles  than  were  known  to  the 
common  law.  That  there  is  any  such  mate- 
rial variance  between  the  two  ideas  as  courts 
in  some  jurisdictions  have  discovered  and  as- 
signed as  a  justification  for  holding  that 
plain  language  in  the  legislative  act,  making 
Burvivable  all  claims  based  on  actionable 
ne^^ligence,  does  not  mean  that  but  some- 
thing else,  is  not  perceived.  Lush,  J.,  said 
{Read  v.  Great  Eastern  R,  Co.  L.  R.  3  Q.  B. 
665) , that  it  was  not  the  intention  of  the  Eng- 
lish statutes  to  make  the  wrongdoer  pay 
twice  for  the  same  injury,  so  the  right  was 
there  spoken  of  as  not  new  and  independent, 
but  a  right  in  substitution  for  the  lapsed 
right.  That  does  not  conflict  with  the  other 
ideas  that  none  of  the  elements  of  damage, 
of  the  right  which  lapsed  by  common-law 
rules,  are  transferred  by  this  statute  to  the 
beneficiaries  therein  named,  and  in  that 
sense  that  the  right  conferred  by  statute  is 
new.  Therefore,  the  purpose  of  Lord  Camp- 
bell's act  was  not  to  make  the  wrongdoer  pay 
damages  twice  for  the  same  wrong ;  it  was  to 
give  to  the  surviving  relatives  a  right  on 
condition.  That  condition,  in  case  of  sur- 
vival of  the  right  of  action,  which  fails  bv 
the  common  law,  exists  nevertheless;  and  if 
the  original  inducement  for  granting  of  the 
new  right  bo  removed  by  preserving  the 
old  right  under  another  statute,  that  does 
not  by  any  means  affect  the  situation,  for 
the  sufficient  inducement  is  yet  left  to  up- 
hold the  statutory  right. 
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That  we  have  expressed  correctly  the 
of  the  English  courts  is  abundantly  borne 
out  by  numerous  cases,  some  decided  before 
and  some  after  Chrifjlths  v.  Dudley,  not  before 
cited,  including  a  very  recent  case  passing  di- 
rectly on  the  question,  which  was  not  before 
us  when  the  previous  opinion  was  prepared 
and  which  has  evidently  not  teceivea  the  at- 
tention of  respondent's  counsel.  Leggott  v. 
Great  Northern  R,  Co.  (1870)  L.  R.  1  Q.  B, 
Div,  699;  Bradshato  v.  Lancashire  d  Y.  R. 
Co.  (1876)  L.  R.  10  C.  P.  189;  Barnett  v. 
Lttcas  (1872)  Ir.  Rep.  6  C.  L.  247;  Robinson^ 
V.  Canadian  P.  R.  Co.  { 1892)  A.  C.  481 ;  Rob- 
inson V.  London  &  8.  TV.  R,  Co.  19  C.  B.  N.  S. 
51 ;  Seward  v.  The  Vera  Crus,  L.  R.  10  App. 
Cas.  59;  Pym  v.  Great  Noithem  R.  Co.  4 
Best  &,  S.  396. 

In  Leggott  v.  Ch'eat  Northern  R.  Co.  the 

Question  was,  Does  a  recovery  under  Lord 
lampbell's  act  preclude  a  recovery  for  the 
benefit  of  the  estate,  of  damages  to  the  in- 
jured person? — the  precise  question  in  this 
case.  The  affirmative,  unless  barred  by  a 
recovery  under  Lord  Campbell's  act,  was  con- 
ceded for  the  purposes  of  the  case,  though 
the  rule  generally  as  to  that  was  otherwise. 
The  direct  question  left  waa  the  one  indi- 
cated, namely.  Does  a  recovery  after  death  in 
one  right  bar  a  recovery  in  tne  other?  And 
on  that  the  court  decided  in  the  negative. 
Quain,  J.,  in  deciding  the  case  said,  me  two 
actions  are  entirely  different  things,  one  for 
the  lose  the  estate  has  suffered  and  the  other 
under  Lord  Campbell's  act,  which  "enables 
an  action  to  be  brought  in  a  case  where  it 
could  not  have  been  brought  before  that  act, 
namely,  when  the  man  has  suffered  a  person- 
al injury  and  dies  in  consequence.  After 
his  death, before  Lord  Campbell's  act,  no  such 
action  could  have  been  maintained,  because 
the  death  destro;^ed  it.  It  fell  with  the  life  of 
the  individual  injured.  Now  Lord  Camp- 
bell's act  gives  an  entirely  new  action,  not 
an  action  connected  with  the  estate  of  the 
deceased  in  the  slightest  degree,  and  the 
damages  recoverable  in  it  would  be  no  part 
of  the  estate  of  the  deceased.  ...  I 
therefore  feel  clear  upon  the  point  that  these 
actions  are  not  brought  in  the  same  right, 
and  that,  therefore,  the  finding  in  the  one 
does  not  constitute  an  estoppel  in  the  oUier."^ 
If  the  foregoing  leaves  doubt  in  the  minds 
of  the  most  skeptical,  as  to  the  position  of 
the  English  courts,  it  will  be  removed  by 
Robinson  v.  Canadian  P.  R.  Co.  decided  by 
the  house  of  lords  in  1892.  That  is  probably 
the  most  recent  expression  of  such  courtn  on 
the  subject.  The  case  arose  in  Canada.  The 
statute  is  similar  to  our  §  4255,  except  it 
requires,  as  a  condition  of  its  operation, 
death  of  the  injured  person  without  having- 
satisfied  his  claim.  The  word  "satisfied" 
does  not  occti^  In  our  statute,  but  word» 
equivalent  so  far  as  relates  to  the  extin- 
guishment of  the  claim.  The  Canadian  act 
further  provides  that  the  beneficiary  may 
bring  the  action  direct.  There  is  a  limita- 
tion of  the  right  of  the  injured  person  to 
commence  an  action  to  enforce  his  daim  for 
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damages,  to  one  year  after  the  happening  of 
his  injury.  In  the  given  case  the  period  was 
Allowed  to  lapse  and  death  then  occurred. 
Action  was  then  commenced  to  enforce  the 
statutory  liability  to  surviving  relatives. 
The  loss  by  prescription  of  the  primary 
•claim  was  urged  in  bar  of  the  statutory 
ri^ht.  The  Canadian  supreme  court  sus- 
tained that,  and  by  special  leave  the  cause 
was  carried  to  the  house  of  lords  where,  all 
the  members  of  the  privy  council  who  heard 
it  concurring,  Lords  Watson,  M&cna|^hten, 
Morris,  Uannen,  Shand  and  Sir  Richard 
Couch,  the  judgment  of  the  lower  court  was 
reversed  upon  the  ground  that  the  right  of 
action  of  surviving  relatives,  contingent  on 
the  death  of  the  iniured  person  without  hav- 
ing satisfied  his  claim,  is  a  new  and  inde- 
pendent right  which  vests  on  the  happening 
•of  the  contingency  mentioned  in  the  statute ; 
ii,nd  that  such  contingency  is  death  from  the 
negligent  injury  without  the  injured  party 
having  satisfied  his  claim;  that  an  extin- 
guishment of  such  claim  by  prescription  is 
not  the  satisfaction  thereof  contemplated  by 
the  act,  which  requires  the  active  participa- 
tion of  the  injured  party,  and  is  not  satis- 
faction by  mere  operation  of  law.  There 
was  no  difference  of  opinion  between  the  last 
-decision  and  the  one  reversed,  except  as  to 
the  scope  of  the  word  "satisfied"  used  in  the 
Canadian  act.  Both  courts  held  that  the 
statutory  action  was  to  enforce  a  new  right. 
Justice  Strong  [19  Can.  S.  C.  303],  in  deliv- 
ering the  opinion  of  the  lower  court,  said: 
''It  has  been  determined  in  England  that  the 
action  under  Lord  CampbelPs  act  is  not  the 
same  action  as  that  which  the  deceased  per- 
son would  have  himself  had  at  common  law, 
if  he  had  survived,  but  a  new  action  given 
by  the  statute."  Again  he  said :  "As  I  have 
before  said,  I  am  of  opinion  that  the  action, 
being  of  the  same  nature,  and  indeed  the 
eame  action  in  all  respects,  as  that  conferred 
by  Lord  Campbell's  act,  it  must,  as  an  action 
on  that  statute  is  considered  in  England,  be 
deemed  to  be  a  new  action,  but  still  a  new 
action  dependent  on  the  condition  that  the 
action  of  the  deceased  had  not  at  the  time  of 
bis  death  been  barred  or  extinguished."  With 
this  we  rest  the  subject  under  discussion  as 
to  the  holdings  of  the  English  courts. 

In  support  of  what  was  formerly  said, 
that  the  great  weight  of  authority  in  this 
•country  is  in  favor  of  the  doctrine  that  there 
may  be  two  independent  causes  of  action  for 
distinct  losses  for  a  single  injury,  in  the  cir- 
cumstances presented  by  this  case,  the  fol- 
lowing additional  authorities  are  referred  to : 
Safford  v.  Drew,  3  Duer,  827 ;  Chicago  v.  if a- 
jor,  18  111.  349,  68  Am.  Dec.  553 ;  Davis  v.  8t 
Louis,  /.  M.  d  8,  R.  Co,  53  Ark.  117,  7  L.  R. 
A.  283 ;  Whitford  v.  Panama  R,  Co,  23  N.  Y. 
4Cio;  Hedrick  v.  Iltoaco  R,  d  Nav,  Co.  4 
Wash.  400 ;  Vickshurg  d  M,  R.  Co,  v.  Phil- 
lips, 64  Miss.  693;  Conners  v.  Burlington,  C 
72.  d  N.  R.  Co.  71  Iowa,  490,  60  Am.  Rep. 
SI  4;  Putman  v.  Southern  P,  Co,  21  Or.  230; 
Mulchahey  v,  Washburn  Car  Wheel  Co.  145 
Mass.  281 ;  Belding  r.  Black  Hills  d  Ft.  P.  B. 
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Co.  3  S.  D.  369;  Hamilton  v.  Morga/n*9  L. 
d  T.  R,  d  8.  8.  Co.  42  La.  Ann.  824.  They 
are  all  to  the  efiTect  that  the  right  under  stat- 
utes similar  to  our  §  4255  is  new  and  inde- 
pendent, subject  only  to  the  conditions  there- 
in named,  and  that  if  the  primary  cause  of 
action  survive,  both  may  be  enforced,  and  at 
the  same  time.  S^id  Dcnio,  J.,  in  Whitford 
v.  Panama  R.  Co,  23  N.  Y.  465,  speaking  of  a 
situation  where  there  was  no  survival  stat- 
ute :  '*At  .  .  .  common  law  .  .  .  the 
right  of  action  for  damages  on  account  of  his 
bodily  injuries  which  belonged  to  the  de- 
ceased while  he  lived,  was  extinguished  by 
his  death.  The  statute  does  not  profess  to 
revive  his  cause  of  action  in  favor  of  the  ex- 
ecutor or  administrator.  The  compensation 
for  the  bodily  injuries  remains  extinct, 
but  a  new  grievance  of  a  distinct  nature, 
namely,  the  deprivation  suffered  by  the  wife 
and  children  or  other  relatives  of  thei^  nat- 
ural support  and  protection,  arises  upon  his 
death  and  is  made  by  the  statute  the  subject 
of  a  new  cause  of  action — in  favor  of  these 
surviving  relatives,  but  to  be  prosecuted  in 
point  of  form  by  the  executor  or  administra- 
tor." 

In  Davis  v.  8t.  Louis,  I,  M.  d  8.  R.  Co.  53 
Ark.  117,  the  court  by  Cockrill,  Ch.  J.,  speak- 
ing of  statutes  similar  to  our  S§  4255  and 
4253,  said :  '*The  English  rule,  which  is  com- 
monly followed  by  the  courts  of  the  states 
whose  statutes  embody  the  provisions  of 
Lord  Campbell's  act,  is  that  the  right  of  ac- 
tion, given  by  the  latter  statute  to  the  per- 
sonal representative  of  one  whose  death  nas 
been  caused  by  the  default  of  another,  is 
created  by  the  statute,  and  is  not  a  continu- 
ation of  the  rif;ht  of  action  which  the  de- 
ceased had  in  his  lifetime,  although  the  new 
right  .  .  .  arises  only  by  preserving  the 
cause  of  action  which  was  in  the  deceased. 
If  the  deceased  never  had  a  cause  of  action, 
none  accrues  to  his  representative  or  next  of 
kin.  The  right  which  accrued  to  the  deceased* 
revives  to  his  administrator  by  virtue  of  the 
foi*mer  statute  (Mansf.  Dig.  S  5223)  [our 
S  4253]  the  newly-created  right  [our  S  4255] 
results  from,  and  accrues  on,  the  death  of  the 
injured  party.  Both  actions  are  prosecuted 
in  the  name  of  the  personal  representative, 
where  there  is  one,  and  may  proceed  pari 
passu,  without  a  recovery  in  the  one  having 
the  effect  of  barring  a  recovery  in  the  other, 
because  the  suits  are  prosecuted  in  different 
rights  and  the  damages  are  given  upon  dif- 
ferent principles  to  compensate  different  in- 
juries. One  is  for  the  loss  sustained  by  tlie 
estate  and  for  the  suffering  from  the  person- 
al injury  in  the  lifetime  of  the  decedent,  the 
recovery  in  which  goes  to  the  benefit  of  the 
decedent's  creditors,  if  there  are  any;  the 
other  takes  no  account  of  the  wrong  done 
to  the  decedent,  but  is  for  the  pecuniary  loss 
to  the  next  of  kin  occasioned  by  the  death 
alone.  The  death  is  the  end  of  the  period 
of  recovery  in  one  case  and  the  beginning 
in  the  other.  In  one  case  the  administrator 
sues  as  legal  representative  of  the  state  for 
what  belonged  to  the  deceased,  in  the  other 
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he  acta  as  trustee  for  those  upon  whom  the 
act  confers  the  right  of  recovery  for  the  pe- 
cuniary loss  inflicted  upon  them." 

Further  quotation  from  opinions  would 
only  unnecessarily  prolong  this  opinion. 
Those  given  are  in  line  with  the  other  deci- 
sions cited.  It  is  quite  likely  that  the  lapsing 
of  the  cause  of  action  in  favor  of  an  injured 
party  by  his  death,  according  to  the  rule  of 
the  common  law,  was  the  inducement  for  the 
passage  of  Lord  CampbeH's  act, — the  very 
bottom  of  it,  as  said  in  Hecht  v.  Ohio  d  M. 
R.  Co.  132  Ind.  507,  and  from  that  we  find 
some  judges  regarding  the  new  cause  of  ac- 
tion as  a  continuation  of  the  old,  and  others 
holding  that  the  cause  of  action  under  the 
statute  is  an  entirely  different  cause  of  ac- 
tion for  the  benefit  of  different  persons,  re- 
coverable in  a  different  right,  and  including 
entirely  different  elements  of  damage.  That 
the  actual  loss  sustained  by  the  surviving 
relatives  was  ample  inducement  for  the  pas- 
sage of  the  act  for  their  benefit,  and  that  in 
providing  for  the  survival  of  the  cause  of 
action  of  the  injured  party  for  the  benefit 
of  the  estate,  it  was  so  deemed,  is  too  clear 
from  the  unmistakable  language  used  to  ad- 
mit of  a  contrary  view.  We  leave  this  branch 
of  the  subject,  suggesting,  in  closing,  that 
our  statutes  are  substantially  the  same  as 
those  of  Massachusetts,  so  long  back  as  1842, 
the  survival  statute  there  havine  been 
adopted  at  that  date  as  before  indicated. 
The  decisions  which  subsequently  followed, 
construing  such  statutes,  are  all  in  accord- 
ance with  the  conclusion  we  have  reached. 

We  proceed  now  to  show  that  what  the 
learned  counsel  was  pleased  to  call  loose  talk 
and  obiter,  in  opinions  of  other  courts  cited 
in  our  former  opinion,  was  the  deliberate  ju- 
dicial determination  of  such  courts,  or  such 
judicial  dicta  as  should  be  regarded  as  au- 
thority on  the  subjects  treated. 

We  referred  to  the  language  of  Justice 
Brewer  in  pronouncing  judgment  in  the 
United  States  circuit  court  for  the  district 
of  Kansas,  in  Hulbert  v.  Topeka,  34  Fed. 
Rep.  510.  Counsel  call  that  obiter,  and  sug- 
gest that  the  justice's  idea  was  based  on  ob- 
iter observations  of  other  courts.  Needham 
V.  Grand  Trunk  R,  Co.  38  Vt  294,  and  Blake 
V.  Midland  R.  Co.  10  Eng.  L.  &,  Eq.  443,  were 
cited  by  Justice  Brewer.  As  to  the  English 
decision  sufficient  has  already  been  said. 
Reference  is  had  to  that  at  this  point.  Jus- 
tice Brewer  was  called  upon  to  judicially 
consider  what  the  situation  was  under  the 
Kansas  statutes,  which  are  similar  to  ours, 
in  circumstances  similar  to  those  we  have  in 
this  case.  As  a  member  of  the  supreme  court 
of  Kansas  he  had  participated  in  a  decision 
to  the  effect  that  ii  death  ensue  from  an  in- 
jury, no  cause  of  action  for  the  benefit  of  the 
estate  survives;  that  the  right  of  action  to 
the  surviving  relatives  is  exclusive.  As  an 
original  proposition  the  learned  judge  clearly 
indicated  tnat  he  deemed  such  decision 
wrong,  but  that  it  was  binding  on  the  Fed- 
eral court  in  a  case  arising  in  Kansas.  His 
expressions  of  opinion  were  properly  made 
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in  the  case  and  undoubtedly  such  at  he  felt 
bound  to  make,  in  order  that  the  court  might 
not  be  embarrassed  by  the  decision  rendered, 
in  the  event  of  a  case  being  thereafter  pre- 
sented where  the  court  womd  be  free  to  de- 
cide according  to  its  judgment  of  the  law^ 
unbridled  by  the  decision  of  some  other  court. 
What  was  said  should  be  treated  with  more 
deference  than  loose  talk.  So  far  as  other 
courts  are  concerned,  it  is  entitled  to  consid- 
eration quite  equal  with  the  Kansas  decision 
to  which  it  refers. 

Now  a  few  words  in  regard  to  the  Vermont 
case,  Needham  v.  Grand  Trunk  R.  Co.  38  Vt. 
294,  which  will  be  considered  in  the  light  of 
Legg  v.  Britton,  64  Vt.  052.  What  is  said 
in  the  former  on  the  subject  before  us,  in 
the  argument  for  the  rehearing  here  is  called 
obiter  and  said  to  have  been  disapproved  aa 
such  in  the  latter  case.  True,  the  question 
of  whether  the  right  of  action  to  survivine^ 
relatives  is  a  new  and  independent  right,  and 
whether  the  right  of  the  deceased  may  sur- 
vive and  under  any  circumstances  the  twe 
rights  be  enforced  independent  of  each  other^ 
was  not  necessarily  decided  in  the  Needham 
Case;  yet  the  subject  was  considered,  was 
unquestionably  presented  by  counsel  on  both 
sides,  was  supposed  at  the  time  to  be  a  ques- 
tion proper  lor  determination,  and  was  de- 
liberately determined.  As  we  have  before 
shown,  what  was  said  in  making  that  deter- 
mination is  not  obiter.  It  is  at  least  judi- 
cial dictum.  The  case  has  been  regarded  as 
authority  by  courts  and  text  writers  gener- 
ally, with  but  few  exceptions  it  has  been 
given  all  the  force  of  an  adjudication  by  the 
court  on  the  very  point  referred  to.  Of 
course  it  was  not  controlling  on  the  Vermont 
court,  neither  would  it  be  here,  even  if  the 
case  had  depended  on  the  question.  It  was 
not  discredited,  but  rather  was  affirmed,  in 
the  subsequent  decision  in  Legg  v.  Britton. 
All  there  said  is  that  the  language  of  the 
former  decision,  on  the  subject  here  dis- 
cussed, was  not  controlling,  because  the 
question  was  not  necessarily  decided  in 
reaching  the  final  conclusion  on  the  ^int  at 
issue  in  the  case.  There  is  no  intimation 
that  the  point  was  not  deliberately  passed 
upon,  or  out  that  what  was  said  in  regard 
to  it  was  entitled  to  respect.  The  idea  ex- 
pressed was  that  the  court  was  free  to  con- 
sider the  subject  in  the  subsequent  case  as- 
an  original  question,  not  disregarding,  how- 
ever, as  without  authority,  the  early  case. 
After  reaching  that  conclusion  the  questioD 
was  considered  anew,  and  a  result  reached, 
as  said  in  our  former  opinion,  substantially 
the  same  as  before.  Chief  Justice  Ross,  who 
delivered  the  opinion,  met  the  contention  re- 
spondent supports  here,  by  saying,  in  sub- 
stance, that  uie  statutes  conferred  separate 
and  distinct  rights,  one  by  survival,  and  the 
other  a  new  risht  dependent  on  conditions 
mentioned  in  the  statute.  "In  conferring 
this  new  right  of  recovery,"  said  the  chief 
justice,  "for  the  same  wrongful  act,  the  leg- 
islature could  place  such  limitations  upon  it 
as  it  judged  expedient.    •    •    •    The 
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wrongful  act  frequently  furnishes  two 
independent  rights  of  recovery,  as  in  the 
case  of  an  injury  to  the  wife,  or  an  injury 
to  a  servant.  .  .  .  Hence  whether  the 
damages  recovered,  if  two  actions  are  given, 
may,  to  some  trifling  extent  be  double,  or 
whether  the  same  injury  sometimes  gives 
two  independent  le^l  rights  of  recovery, 
throws  very  little  light  upon  the  intention 
of  the  legislature  in  passing  the  act  of  1849 
[the  survival  statute].  A  wrongful  injury 
resulting  in  the  death  of  the  person  injured 
.  •  .  may  work  serious  loss  and  damage 
to  him  while  living,  and  to  his  estate,  and, 
at  the  same  time,  deprive  his  widow  and 
next  of  kin  of  what  he  would  have  earned 
and  saved,  but  for  the  injury."  There  is 
nothing  new  in  the  decision.  It  is  in  perfect 
harmony  with  Needham  v.  Orand  Trunk  R. 
Co.  which,  instead  of  being  considered  over- 
ruled, should  be  considered  as  affirmed ;  and 
so  it  is  considered  by  other  courts  that  have 
reviewed  the  subject.  The  case  is  referred 
to  by  Rapallo,  J.,  in  lAttlewood  v.  New  Tork, 
89  N.  Y.  24,  42  Am.  Rep.  271,  as  being  the 
necessary  result  of  a  situation  where  there 
is  a  statute  reviving  the  cause  of  action  of 
the  injured  person  in  favor  of  his  estate,  and 
a  statute  conferring  a  cause  of  action  upon 
his  surviving  relatives. 

A  word  is  required  in  regard  to  Hurst  v. 
Detroit  City  R.  Co,  84  Mich.  539,  wherein 
it  is  said  that  the  cause  of  action  which  sur- 
vives is  a  separate  thin^  from  the  new  cause 
of  action  given  to  surviving  relatives  under 
the  statute.  Counsel  quotes  the  language 
of  Justice  Long  in  that  case,  and  follows 
with  the  observation  that  it  needs  no  argu- 
ment to  show  that  it  is  pure  ohitjer.  The 
miscalled  obiter  states  one  of  the  principal 
reasons  given  by  the  court  for  the  conclu- 
sion finally  reached,  and  is  by  no  means  obi- 
ter within  the  proper  significance  of  the 
term,  as  we  have  before  remarked.  Instead 
of  the  later  case  of  Bweetland  v.  Chicago  d 
G.  T.  R.  Co,  (Mich.)  43  L.R.A.568,towhich 
our  attention  was  earnestly  invited,  chang- 
ing the  rule  of  the  Burst  Case,  it  stands  as  a 
clear  affirmance  of  it.  The  two  cases,  to- 
gether, are  very  much  in  the  situation  of  the 
two  Vermont  cases.  If  the  first,  by  itself,  is 
not  to  be  regarded  as  a  clear  adjudication 
upon  the  points  under  discussion,  it  should 
be  so  regarded  in  connection  with  the  affirm- 
ance of  the  principle  in  the  latter  case.  True, 
Justice  Long,  Justice  Grant  concurring,  said 
that  the  language  of  his  former  opinion  was 
obiter,  but  it  was  not  such  within  the  rule 
stated  in  this  opinion,  and  was  not  so  con- 
sidered by  the  majority  of  the  Michigan 
court,  llie  opinion  of  the  court,  given  by 
Mr.  Justice  Grant,  is  to  the  effect  that  no 
cause  of  action  accrued  to  the  injured  per- 
son in  the  absence  of  conscious  existence  af- 
ter the  injury;  that  there  was  no  evidence 
warranting  a  finding  that  there  was  such 
conscious  existence;  hence  the  recovery  of 
damages  to  the  deceased  was  reversed.  Jus- 
tice Montgomery  dissented,  because,  in  his 
judgment,  the  question  of  conscious  exist- 
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ence  was  for  the  jury  on  the  evidence.  Jus- 
tice Hooker  dissented,  because,  in  his  judg- 
ment, life  after  the  injury  was  all  that  was 
necessary  to  a  survival  of  the  cause  of  action. 
On  the  whole,  how  anything  can  be  seen  in 
the  case  to  weaken  what  was  said  in  thf 
Hurst  Case  is  not  understood.  True,  the 
court  was  divided  on  the  question,  but  the  ma- 
I  jority  of  the  justices  held  to  the  doctrine 
that  the  cause  of  action  of  the  injured  person 
is  not  lost  by  his  death.  That  seems  plain 
beyond  reasonable  controversy. 

We  now  come  to  a  suggestion  that  this 
court  has  expressly  decided  that  in  case  of 
death  from  actionable  negligence,  no  cause 
of  action  survives.  At  this  point  the  signif- 
ication of  the  term  obiter  dictum  suddenly 
changes,  as  it  seems.  Formerly  everything 
was  included  not  necessary  to  the  conclusion 
reached,  but  when  Ean  v.  Chicago,  M.  d  8t. 
P,  R,  Co.  95  Wis.  69,  is  reached,  an  observa- 
tion regarding  the  subject  beyond  the  case, 
— something  far  less  entitled  to  the  weight 
than  those  mere  general  expressions  based  on 
correct  premises  but  beyond  the  case,  covered 
by  the  maxim  to  which  Chief  Justice  Mar- 
shall alluded  in  Cohen  v.  Virginia,  6  Wheat. 
264,  5  L.  ed.  257,  to  which  counsel  referred 
in  the  opinion,  as  the  test  to  be  applied  to 
the  authorities  cited  by  this  court,  a  state- 
ment made  in  passing  regarding  an  outside 
and  not  even  collateral  topic,  the  purest  kind 
of  obiter  and  worse,  because  the  premises 
upon  which  it  was  based  omitted  the  change 
in  the  statute  regarding  revival  of  actions, 
which  varied  the  whole  situation,  and  had 
not  theretofore  been  passed  upon  by  this 
court  as  affecting  negligent  injuries, — is 
cited  to  us  as  the  deliberate  judgment  of  the 
court  on  the  very  point  covered  by  the  obser- 
vation. The  question  was,  if  death  happened 
to  an  employee  from  the  negligence  of  a  co- 
employee  under  such  circumstances  that, 
had  death  not  ensued,  he  would  have  had, 
by  statute,  a  cause  of  action  against  the 
common  employer  to  recover  damages  for 
his  injury,  may  surviving  relatives  recover 
their  loss  under  §  4255?  That  was  the  sole 
question  considered  and  decided.  Section 
4253,  as  it  now  exists,  was  not  thought  of, 
nor  was  it  in  any  way  involved,  even  collat- 
erally. In  making  the  observation,  decisions 
were  in  mind  made  before  the  change  in  the 
statute  in  regard  to  the  survival  of  causes 
of  action  for  injury  to  the  person.  All  this 
is  so  obvious,  even  by  a  casual  reading  of  the 
case,  that  it  is  not  seen  why  it  was  cited  to 
our  attention  as  authority,  especially  in 
view  of  Lehmann  v.  Farwell,  subsequently 
decided,  where  the  survival  statute  was  fully 
considered  and  it  was  said  that  it  covered 
every  cause  of  action  for  a  bodily  injury  based 
on  actionable  negligence,  and  in  view  of  the 
further  fact  that  we  have  heretofore  said  in 
this  case  that  the  court  decided  that  way  in 
the  Lehma/i\n  Case,  and  that  it  rules  here. 
There  are  many  oases  where  a  contention  re- 

fardinff  what  has  been  decided  is  justifiable, 
ut   when   once  made   and   considered,  and 
the  court  deliberately  passes  judgment  as  to 
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what  it  before  decided,  that  at  least  should 
set  the  matter  at  rest. 

There  are  some  references,  made  in  the  ar- 
gument for  a  rehearing,  to  statutes  of  other 
states  and  decisions  under  them.  That  field 
was  covered  in  the  former  opinion.  It  was 
recognized  that  those  decisions,  and  some 
others,  are  in  conflict  with  our  conclusion. 
No  reason  is  perceived  why  that  can  have 
any  ereater  weight  now  than  before,  or  why 
we  should  again  consider  them. 
.  We  have  now  referred  point  by  point  to 
every  suggestion  found  in  the  argument  in 
support  of  the  motion  for  a  rehearing,  and 
have  treated  anew  those  considered  of  im- 
portance, with  as  much  care  as  if  the  sub- 
jects were  before  us  for  the  first  time.  Not- 
withstanding the  result  reached  is  the  same 
as  before,  the  motion  and  this  opinion  upon 
it  will  add  strength  and  stability  to  the  ju- 
dicial declaration  of  the  law  originally  made. 
The  labor  of  counsel  for  respondent  has  not 
been  without  good  results.  It  has  placed 
before  us  all  suggestions,  liable  to  occur  to 
members  of  the  profession,  why  a  diflTerent 
result  should  have  been  reached.  The  court 
has  been  enabled  thereby  to  consider  such 
suggestions  and  pass  upon  them  as  a  part  of 
this  case  instead  of  their  being  left  for  con- 
sideration in  future  cases.  That  adds  to  the 
authority  of  a  decision,  and  may  rightly  be 
considered  fortunate. 

To  recapitulate  why  the  motion  for  a  re- 
hearing should  be  denied,  notwithstanding 
Uie  reasons  urged  to  the  contrary: 

(1)  The  statute  (Rev.  Stat  §  4253)  we 
were  called  upon  to  construe,  is  too  plain  to 
admit  of  any  other  consideration  than  that 
which  the  ordinary  meaning  of  the  words 
fluggests. 

(2)  The  statute  is  not  open  to  oonstm^i 
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tion  in  this  case,  because  the  subject  was 
fully  covered  in  Lehmann  v.  Farwell, 

(3)  The  suggestion  that  the  maxim  2^o«- 
oitur  a  aociis  should  be  applied  to  the  stat- 
ute cannot  be  adopted,  because  a  rule  for  con- 
struction is  not  applicable  where  there  is  no 
use  for  construction. 

(4)  The  contention  that  the  illustration 
used  in  the  former  opinion,  to  make  appar- 
ent the  false  theory  drawn  by  some  courts 
from  the  English  decisions,  is  illogical  and 
involved  a  non  sequitur,  is  based  on  a  mis- 
conception of  the  premises  on  which  the  con- 
elusion  was  basea. 

(5)  The  contention  that  language  in  ju- 
dicial opinions  cited  in  support  of  the  deci- 
sion, are  obiter  expressions  is  based  on  ■ 
misconception  of  the  cases  where  such  opin- 
ions were  given,  and  what  is  properly  con- 
sidered obiter  in  a  judicial  decision. 

(6)  The  assumed  conflict  in  English  deci- 
sions as  to  the  character  of  the  lord  chancel- 
lor's act  is  not  there  when  they  are  viewed 
from  the  situations  of  judges  who  delivered 
the  opinions. 

(7)  If  the  conflict  mcmtioq^  does  exist, 
that  does  not  diange  the  situation  where  the 
legislative  purpose  is  plain  to  preserve  the 
cause  of  action  of  the  injured  person  with- 
out prejudice  to  the  cause  of  action  to  sur- 
viving relatives. 

(8)  The  imagined  menace  of  a  double  re- 
covery in  the  situation  as  we  find  it  does  not 
exist  in  fact,  as  the  damages  in  one  right  are 
limited  to  the  loss  which  accrues  to  the  in- 
jured person  before  death,  and  the  dama^ 
m  the  other  to  the  pecuniary  loss  of  surviv- 
ing relatives,  as  before  the  survival  statute. 
The  two.riffhts  in  no  way  overlap  each  olber. 

Motion  for  rehearing  ie  denied. 
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^1.      Tills    court    -will    not     reverse    tlie 
Jnclirineiit  In  a  case  tried,  to  tlie  court 

without  a  jury,  merely  becau^ie  of  the  admis- 
sion of  improper  evidence. 
2.     Where    a    real-estate    broker    con- 
tracts   to    produce    a    purchaser    who 

shall  actually  buy.  he  has  performed  his  con- 
tract by  the  production  of  one  financially 
able,  with  whom  the  owner  actually  makes 
an  enforceable  contract  of  sale.  The  failure 
to  carry  out  that  contract,  even  if  the  defauJt 
be  that  of  the  purchaser,  does  not  deprive  the 
broker  of  his  right  to  commissions. 
8.  Kvldence  in  such  a  case  examined,  and 
held  to  sustain  a  finding  for  the  broker. 

(October  5,   1808.) 

•Headnotes  by  Irvine,  C. 


ERROR  to  the  District  Court  for  Seward 
County  to  review  a  judgment  in  favor  of 
plainliil'  in  an  action  brouglit  to  recover 
commissions  alleged  to  have  been  earned  as 
a  real-estate  broKer.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Biggs  A  Thomas,  for  plaintiff 
in  error: 

In  an  action  to  recover  commissions  for 
the  sale  of  land,  al]c<xcd  to  have  fallen 
through  on  account  of  the  principal's  failure 
to  procure  a  patent  to  the  land  within  the 
time  agreed  on,  the  intended  purchaser  be- 
ing unable  to  complete  the  purcliase  when 
the  patent  was  secured,  the  agent  cannot  re- 
cover unless  he  .if^rmatively  proves  that  the 
purchaser  had  during  the  time  the  actual 
I  cash  to  make  the  payment,  it  not  being  sulli- 
I  cient  to  show  that  he  had  the  property  out 
of  whicli  the  price  could  have  been  made  by 
suit. 

Dent  V.  PoKcll,  93  Towa,  711;  Mattingly 
v.  Pennie,  105  Cal.  514. 


NoTK. — Pc)  ffjnuancc  by  a  real-estate  broker  of 
his  contract  lo  find  a  purchaser  or  effect  an 
ttfchanyc  of  his  principal's  property. 

I.  General  rnle. 

II,  Custom  as  affecting  performance, 
III.  The  nertsaity  of  a  icrittcn  contract, 
IV.  necessity  of  consummated  sale. 
V.   Time  of  performance. 
VI.  In  case  of  a  special  contract. 
VII.  In  case  of  an  exchange. 
VIII.  Negotiations  by  principal. 
IX.  Acceptance  of  purchaser  by  principaL 
X.  Broker's  presence  at  sale  by  principal. 
XI.  Ratificalion  of  broker's  acts. 
XII.  Position  of  purchaser  found. 
XIII.  Effect  of  purchaser's  default. 
XIV.  Failure  of  broker  to  report  purchaser. 

XV.  Acts  held  sufficient  performance. 
XVI.  Acts  held  not  to  cofistitute  performance. 


The  subject  of  a  real -estate  broker  as  the 
procuring  canse  of  the  sak,  and  his  right  when 
the  principal  makes  the  sale,  is  treated  of  in  a 
note  to  Iloaaley  v.  Savings  Bank  of  Danbury 
(Conn.)  ante,  821. 

The  subject  of  real-estate  broker's  commis- 
sions as  affected  by  the  negligence,  fraud,  or  de- 
fault of  the  principal  and  a  defective  title  will 
be  fonnd  discussed  in  the  note  to  Brackenridge 
T.  Clarldge  (Tex.)  43  L.  R.  A.  503. 

The  question  of  real-estate  broker's  commis- 
sions as  affected  by  his  negligence,  or  fraud,  or 
other  acts  or  agreements  ou  his  part  respecting 
the  sale  or  exchange  of  real  estate  will  be  found 
discussed  In  note  to  Leathers  v.  Canfieid,  and 
Friar  ▼.  Smith  (Mich.)  — L.  R.  A. — . 

I.  General  rule. 

Generally  It  may  be  stated  that  a  broker's 
commissions  are  the  compensation  for  the  serv- 
ices of  the  broker,  and  when  the  service  stipu- 
lated for  has  been  rendered  he  will  be  entitled 
to  hts  commleslons.  Gilder  t.  Davis,  137  N.  Y. 
504.  20  L.  U.  A.  308. 

The  question  what  constitutes  a  sale  which 
amounts  to  performance  of  a  contract  to  effect 
a  sale  or  procure  a  purchaser  has  arisen  in  some 
cases. 

Tne  case  of  Watson  v.  Brooks,  8  Sawy.  816, 
318,  held  that  a  sale  of  real  property  was  an 
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agrsement  by  the  vendor  to  convey  the  title 
thereto,  or  «a  estate  Lheroln,  to  the  vendee 
for  a  certain  valuable  consideration  then  or 
thereafter  to  be  paid,  and  was  complete  with- 
out the  conveyance,  although  the  legal  title  re- 
mained in  tbe  vendor. 

The  business  of  a  real-estate  broker  or  agent, 
generally,  Is  only  to  find  a  purchaser,  and  the 
settled  rule  as  stated  by  the  courts  is  that,  in 
the  absence  of  an  express  contract  between  the 
broker  and  his  principal,  the  implication  gener- 
ally Is  that  the  broker  becomes  entitled  to  the 
usual  commissions  whenever  he  brings  to  his 
principal  a  party  who  is  able  and  willing  to 
take  the  property  and  enter  into  a  valid  contract 
upon  the  terms  then  named  by  the  principal,  al- 
though the  particulars  may  be  arranged  and  the 
matter  negotiated  and  completed  between  the 
principal  and  the  purchaser  directly.  Hill  v. 
Jcbb,  55  Ark.  574,  576;  Zeimer  v.  Antisell,  75 
Cal.  500 ;  Phelan  v.  Gardner,  43  Cal.  311 ;  Arm- 
strong V.  Lowe.  76  Cal.  616 ;  Smith  v.  Schiele, 
03  Cal.  144,  140 ;  Duffy  v.  Hobson,  40  Cal.  244. 
6  Am,  Rep.  617  ;  Rutenberg  v.  Main,  47  Cal.  210  ; 
Dolan  V.  Scanlan,  57  Cal.  266 :  Phelps  v.  Prusch. 
83  Cal.  628;  Babcock  v.  Merritt,  1  Colo.  App. 
84,  S7  ;  Howe  v.  Werner,  7  Colo.  App.  530,  532 ; 
Collins  V.  McClurg,  1  Colo.  App.  348;  Hunger- 
ford  V.  Illcks,  30  Conn.  250 ;  Davis  v.  Morgan, 
06  Ga.  518,  5'jO  ;  Kees  v.  Spruance,  45  111.  308, 
310 ;  Wilson  v.  Mason,  158  HI.  304  ;  Fischer  v. 
Bell,  01  Ind.  243.  244 ;  Hopwood  v.  Corbln.  63 
Iowa,  218 ;  Cassady  v.  Sceley,  60  Iowa,  500 ; 
Iselin  V.  Griffith,  G2  Iowa,  668,  670 ;  Blodgett  v. 
Sioux  City  &  St.  P.  R.  Co.  63  Iowa,  606,  600; 
Van  Gorder  v.  Sherman,  83  Iowa,  403 ;  GlUett 
v.  Corum,  7  Kan.  150  ;  Coleman  v.  Meade,  13 
Bush,  358,  360:  Garcelon  v.  Tibbetts,  84  Me. 
148 :  Klmberly  v.  Henderson,  20  Md.  512 ;  Jones 
v.  Adier,  34  Md.  440 ;  Tombb  v.  Alexander,  101 
Mass.  255,  3  Am.  Rep.  340 ;  Burke  v.  Cogswell, 
30  Minn.  344  ,  Hamlin  v.  Schultz,  31  Minn.  486. 
34  Minn.  534  ;  Armstrong  v.  Wann,  20  Minn. 
126 ;  Francis  v.  Baker,  45  Minn.  83 ;  Barrlnger 
V.  Stoltz,  30  Minn.  63 ;  Ph later  v.  Gove,  48  Mo. 
App.  455 ;  Chlpley  v.  Leaihe,  60  Mo.  App.  16, 
20 ;  Wright  v.  Brown,  OS  Mo.  App.  577 ;  Nesbitt 
V.  Ilelser.  40  Mo.  383.  385  ;  Woods  v.  Stephens, 
46  Mo.  556,  557  ;  Beauchamp  v.  HIggins.  20  Mo. 
App.  514;  Havden  v.  Griho.  26  Mo.  App.  203; 
Mlllan  V.  Porter,  31  Mo.  App.  563,  676;  Tyler 
38 
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There  is  a  wide  difTerence  between  the  case 
at  bar  and  the  case  where  the  seller  puts 
the  contract  in  motion  by  accepting  a  pay- 
ment or  making  a  contract  with  the  buyer 
for  payment.  In  that  class  of  cases  the 
affent  is  entitled  to  his  commission,  but, 
wnere  the  buyer  is  to  make  a  payment  as  ear- 
nest money  and  he  does  not  do  so  and  wholly 
fails  to  do  the  primary  thing  which  he  is  to 
do  by  his  contract,  then  there  is  not,  in  fact, 
a  contract,  and  it  would  be  a  fraud  upon  the 
seller,  if,  as  in  the  case  at  bar,  the  seller 
would  be  compelled  to  go  into  court  to  com- 
pel the  buyer  to  do  the  first  thing  which  he 
agreed  to  do. 

Pearson  v.  Mason,  120  Mass.  53;  Rice  v. 
Mayo,  107  Mass.  550;  Love  ▼.  Miller,  63 
Ind.  294,  21  Am.  Rep.  192 ;  Keys  ▼.  Johnson, 
68  Pa.  43. 

The  purchaser  must  do  the  thing  which  he 
is  to  do  which  will  commence  the  contract. 


Neiderlander  v.  Starr,  60  Kan.  766;  Crew- 
er  V.  Miller,  56  Minn.  62;  Tousey  v.  Etzf:l,, 
9  Utah,  329;  Barber  y.  HUdebrand,  42  Neb. 
40C. 

Messrs.  D.  O.  MoKilUp  and  Thomas- 
Healey,  for  defendant  in  error: 

When  a  real-estate  broker  ia  employed  to 
procure  a  purchaser  on  terms  fixed  by  the 
seller,  and  he  produces  one  ready,  able,  and 
willing  to  buy  on  the  seller's  terms,  and  intro- 
duces liim  to  the  seller,  and  the  seller  then 
enters  into  a  contract  with  the  propot<e  I 
buyer  himself,  without  calling  on  the  atrent. 
he  cannot  escape  paying  the  commission,  if 
the  contract  so  made  with  the  purchaser  i>( 
so  defectively  drawn  as  to  be  unenforeeablo. 

Crevier  v.  Stephen,  40  Minn.  288:  Potrin^ 
V.  Curran,  13  Neb.  302;  Cassady  v.  Scelc,, 
69  Iowa,  509. 

All  the  a^ent  had  to  do  to  earn  the  stipu- 
lated commission  was  to  bring  to  his  employ - 


v.  Parr.  52  Mo.  249 :  TImberman  ▼.  Craddock,  70 
Mo.  638 :  Bell  v.  Kaiser,  60  Mo.  151 ;  Goffe  ▼. 
Gibson.  18  Mo.  App.  1 ;  Gaty  v.  Sack,  19  Mo.  App. 
477 ;  Love  v.  Owens,  81  Mo.  App.  501 ;  Stinde  v. 
Scharff,  36  Mo.  App.  15,  19 ;  Collins  v.  Fowler, 
8  Mo.  App.  588.  Appz. ;  Ramsey  v.  West,  31  Mo. 
App.  485 ;  Chrlstensen  v.  Wooley,  41  Mo.  App. 
53 ;  Carpenter  ▼.  Kynders,  52  Mo.  278  ;  Bailey  v. 
Chapman,  41  Mo.  536 :  Gaty  ▼.  Foster,  18  Mo. 
App.  639 ;  Hayden  v.  Grillo,  35  Mo.  App.  653 ; 
Yoder  v.  White,  75  Mo.  App.  155 ;  Traynor  v. 
Morse  (Neb.)  75  N.  W.  1103  ;  Jones  ▼.  Stevens, 
86  Neb.  849;  Potvin  ▼.  Curran.  13  Neb.  302; 
Barber  v.  HUdebrand,  42  Neb.  400 ;  Slemssen  v. 
Homan,  35  Neb.  892 ;  Stewart  v.  Smith,  50  Neb. 
631 ;  Hinds  v.  Henry.  36  N.  J.  L.  328,  332 ;  Mc- 
Clave  y.  Paine,  49  N.  T.  561,  10  Am.  Rep.  431, 
432 :  Gleutworth  ▼.  Lather,  21  Barb.  145  ;  Mul- 
lenhoff  ▼.  Gentler,  39  N.  Y.  S.  R.  441 ;  Condlct 
T.  Cowdrey,  46  N.  Y.  8.  R.  806.  898 ;  Ducios  v. 
Cunningham,  102  N.  Y.  678 ;  Sibbald  ▼.  Bethle- 
hem Iron  Co.  83  N.  Y.  8^8,  22  Am.  Rep.  441; 
Ware  v.  Dos  Passos,  4  App.  Div.  32,  35 ;  Gerd- 
Ing  r.  Haskin,  141  N.  Y.  514 ;  Montgomery  v. 
Knickerbacker,  27 .  App.  Dlv.  117 ;  Powell  v. 
Lamb,  1  N.  Y.  Supp.  431,  432 ;  McComb  v.  Von 
Ellert,  7  Misc.  59,  60;  Moses  v.  Helmke,  18 
Misc.  857 ;  Smith  ▼.  Nicoil.  91  Hun,  173,  174 ; 
Ourtiss  ▼.  Mott,  90  Hun,  439 ;  Feiner  ▼.  Kobre, 
13  Misc.  499,  500 ;  Glider  v.  Davis,  137  N.  Y. 
506,  20  L.  R.  A.  398 ;  Fraser  v.  Wyckoff,  63  N. 
Y.  445,  448  *  Douglass  v.  Halsted,  81  Hun,  65, 
69 ;  Landsberger  v.  Murray,  6  Misc.  605 ;  Fol- 
Bom  V.  Hesse.  24  Misc.  713 ;  Hay  v.  Piatt,  66 
Hun,  488 ;  Smith  v.  Seattle,  L.  S.  &  E.  R.  Co.  72 
Hun,  202 ;  Woolley  v.  Lowenstein,  83  Hun,  155  ; 
Condlct  V.  Cowdrey,  139  N.  Y.  273;  Levy  v. 
Ruff,  4  Misc.  180,  Affirming  3  Misc.  147 ; 
Mooney  v.  Eldur,  56  N.  Y.  238 ;  Bennett  v.  Egan, 
3  Misc.  421,  422 ;  Barnard  v.  Monnot,  83  How. 
Pr.  440,  1  Abb.  App.  Doc.  108,  3  Eeyes,  203  ; 
Hamilton  v.  Gillender,  26  App.  Div.  156 ;  Cole- 
man V.  Garrlgues,  18  Barb.  UO,  66 ;  Goodwin  v. 
Brennecke,  21  App.  Div.  138,  139 ;  Freedman  v. 
Havemeyer,  87  App.  Dlv.  518 ;  Redfield  v. 
Tegg,  38  N.  Y.  212 ;  Seymour  v.  St.  Luke's  Hos- 
pital, 28  App.  Div.  119,  122 ;  Slmonson  v.  Kiss- 
Ick.  4  Daly,  143,  145;  Satcerthwaite  v.  Vree- 
land,  3  Hun,  152;  Klrwin  v.  Barney,  27  Misc. 
181 ;  Baker  v.  Thomas,  11  Misc.  112,  113 ; 
Wylie  V.  Marine  Nat.  Bank,  61  N.  Y.  415  ;  Roush 
V.  Loeffler,  3  Ohio  Dec.  628.  629;  Kyle  v.  Rip- 
pey,  20  Or.  447,  453 ;  Clendenon  v.  Pancoast, 
75  Pa.  213 ;  Keys  v.  Johnson.  68  Pa.  43 ;  Pratt 
V.  Patterson,  112  Pa.  47o ;  Mlddleton  v.  Thomp- 
son, 163  Pa.  112,  119 ;  Hartley  v.  Anderson,  150 
Pa.  391;  Gibson's  Estate,  3  Pa  Dist.  R.  147, 
44  L.  R  A. 


148 ;  Peckham  ▼.  Ashhurst,  18  R.  L  37<< ;  Mc- 
Laughlin V.  Wheeler,  1  S.  D.  497;  Parker  v. 
.Walker,  86  Tenn.  566,  56S'  Cheatham  v.  Ynr- 
brouph,  90  Tenn.  77 ;  Wcodall  v.  Foster.  91 
Tenn.  195.  197;  Ryan  v.  Kahler  (Tez.  Civ. 
App.)  46  S.  W.  71,  72 ;  Tousey  v.  Etzel,  0  Utah,. 
329 ;  Halsey  v.  Monteiro,  92  Va.  581.  583  ;  Dono- 
hue  V.  Padden,  93  Wis.  20,  22;  McArtfaur  v. 
Slauson,  53  Wis.  41 ;  McGavock  v.  Woodlief,  20 
How.  221.  15  L.  ed.  884. 

The  above  principle  has  been  held  to  imply 
and  involve  the  agreement  of  the  buyer  and 
seller,  a  meeting  of  their  minds,  and  the  pro- 
duction of  the  purchaser  by  the  agency  of  the 
broker.     Garcelon  v.  Tibbetts,  84  Me.  148. 

So,  the  above  rule  holds  good  in  cases  in 
which  the  broiler  is  merely  to  find  a  purchaser, 
without  any  authority  to  execute  a  contract 
binding  upon  his  principal.  Hamlin  v.  Schulte, 
34  MlDD.  :..34.  530. 

This  last  proposition  is  upheld  by  the  deci- 
sions of  ail  the  courts  of  the  Union,  and  may  be 
said  to  be  so  far  settled  as  hardly  to  require  the 
citation  of  authorities  to  support  it 

It  has  been  held  that  there  is  no  meritoriona 
distinction  between  the  case  of  an  agent  under- 
taking to  sell  and  one  undertaking  to  find  a  pur- 
chaser, upon  the  ground  that  the  agent  in  under- 
taking to  sell  must  not  alone  find  a  purchaser 
but  must  place  the  parties  in  such  a  position 
that  the  sale  may  be  enforced  between  them  by 
law,  for  the  reason  that  <'he  broker  In  either 
caae  is  required  to  do  no  more  than  find  a  pur- 
chaser, and  cannot  do  the  selling  unless  specifi- 
cally authorised  to  do  so  by  power  of  attorney, 
the  undertaking  to  sell  in  such  cases  being  no 
more  than  an  engagement  to  find  a  purchaser 
who  is  ready  and  willing  to  bny.  McFarland  v. 
Lillord,  2  Ind.  App.  160.  To  the  same  effect. 
Treat  v.  De  Cells,  41  Cal.  202 ;  Dnffy  ▼.  Hobson. 
40  Cal.  240,  6  Am.  Rep.  617  ;  Goss  ▼.  Broom.  8t 
Minn.  484;  ReynoMs  v.  Tompkins.  23  W.  Va. 
229 ;  Lockwood  v.  Rose,  123  Ind.  588. 

And  it  has  been  held  that  all  that  the  broker 
can  do  is  to  tlnd  a  party  who  will  be  acceptable 
to  the  owner,  and  enter  into  a  contract  of  pur- 
chase with  him,  unless  the  owner  makes  him 
more  than  a  mere  broker  by  giving  him  a  power 
of  attorney  to  convey  the  property ;  but  In  such 
a  case  he  ceases  to  be  a  broker  and  becomes  an 
attorney.  McConauhgy  v.  Mahannah,  28  111. 
App.  169,  173 ;  Glentworth  T.  Lather,  21  Barb. 
145,  146. 

He  must,  however,  find  the  purchaser.  Mark- 
us  V.  Kennealiy.  10  Misc.  517 ;  Wyile  ▼.  Marine 
Nat.  Bank.  61  N.  Y.  416. 

In  case  the  terms  of  the  contract  are  expi 
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er  a  responsible  purchaser,  willing  to  buy 
at  the  price  of  $6,400,  upon  terms  satisfac- 
tory to  his  employer. 

Gilder  v.  Davia,  137  N.  Y.  504,  20  L.  R.  A. 
398. 

If  the  broker  negotiates  a  contract  differ- 
ent from  that  prescribed  by  his  employer, 
and  the  employer  subsequently  ratines  it, 
and  thus  a  contract  is  finally  made  which  is 
satisfactory  to  him,  then  the  broker  has 
earned  his  commission. 

Xesbitt  V.  HelseTt  49  Mo.  383;  Coleman  v. 
Meade,  13  Bush,  358. 

The  ability  of  Stutzman  to  perform  the 
contract  is  presumed  and  proof  thereof 
waived  by  Lunney's  acceptance  of  Stutzmar^ 
as  a  purchaser  and  entering  into  contract 
with  him,  without  calling  on  the  aid  or  as- 
sistance of  his  agent  Healey. 

Francis  v.  Balcer,  45  Minn.  83;  Rice  v. 
Mayo,   107   Mass.   550;    Pearson  v.   Mason, 


120  Mass.  53;  Coleman  v.  Meade,  13  Bush, 
358;  Love  v.  Miller,  53  Ind.  294,  21  Am. 
Rep.  192 ;  Keys  v.  Johnson,  68  Pa.  43. 

Where  the  vendor  has  made  a  contract  of 
sale,  to  a  person  produced  by  the  broker,  the 
solvency  and  ability  of  such  purchaser  to  per- 
form the  obligations  of  his  contract  will  be 
presumed. 

Ooss  V.  Broom,  31  Minn.  484;  Orosse  v. 
Cooley,  43  Minn.  188;  Hart  v.  Hoffman,  44 
How.  Pr.  168;  Crevier  v.  Stephen,  40  Minn. 
288;  Cook  v.  Kroemeke,  4  Daly,  268;  Nich- 
olas V.  Jones,  23  Neb.  813;  Butler  v.  Ken- 
nard,  23  Neb.  357;  Potvin  v.  Curran,  13 
Neb.  302;  Blakeslee  v.  Ervin,  40  Neb.  134; 
Holden  v.  Btarks,  159  Mass.  503;  Beaton  v. 
Edwards,  90  Mich.  500. 

Irvine,  C,  filed  the  following  opinion: 
This  was  an  action  by  Healey  against  Lun- 
ney  to  recover  commissions  as  a  real -estate 


to  sell  at  a  fixed  price  ttic  broker  must  find  a 
purchaser  at  the  price  for  which  he  has  been 
authorized  to  sell,  before  he  can  lawfully  de- 
mand his  comnensatlon.  Satterthwaite  ▼.  Vree- 
land,  3  Hun,  152 ;  Hrndcrscn  v.  Vincent,  84  Ala. 
99. 

And  If  he  I^  to  sell  at  ou  amount  which  shall 
be  "net"  to  his  principal  he  must  show  that  he 
has  procured  sucb  a  purchaser  before  he  can  re- 
cover his  commissions.  Antisdel  v.  Canfleld 
(Mich.)  6  Det.  L.  N.  777,  77  N.  W.  944. 

The  rale  that  the  right  of  a  real-estate  broker, 
who  finds  a  purchaser  able  and  willing  to  buy 
upon  the  principal's  terms,  to  commissions,  is 
complete,  rests  upon  the  general  usage  of  the 
business,  and  Is  liable  to  be  modified  or  super- 
seded by  a  special  usage  in  relation  to  the 
particular  transaction  in  connection  with  which 
the  broker  was  employed,  or  by  a  special  agree- 
ment between  the  parties.  Hinds  v.  Henry,  86 
N.  J.  L.  328,  332. 

But  where  there  is  no  contract  the  broker's 
right  to  comnensation  depends  upon  the  fact 
that  the  property  was  sold  by  him,  and  this  is 
so  without  reference  to  custom.  Harrell  v. 
Zlmpieman,  66  Tex.  292,  204. 

Something  more  than  a  mere  offer  to  purchase 
must  be  sho^n  by  the  broker,  as  an  offer  to 
purchase  may  be  made  by  one  without  means, 
and  i»ho  is  in  no  conditio.,  to  comply  with  the 
terms  of  the  bole,  and  against  whom  a  claim  for 
damages  resultmg  from  the  failure  to  perform 
the  contract  of  purchase  cannot  be  enforced, 
and  an  offer  from  such  an  one  ought  not  to  be 
considered  as  constituting  the  performance  of 
the  bicker's  undertaking  to  negotiate  a  sale  of 
the  land.     Iselin  v.  Griffith,  62  Iowa,  668,  670. 

The  undertaking  to  procure  a  purchaser  re- 
quires of  the  party  so  undertaking,  not  simply 
to  name  or  introduce  a  person  who  may  be  will- 
ing to  make  any  sort  of  contract  in  reference 
to  the  property,  but  to  produce  a  party  capable, 
and  who  ultimately  becomes  the  purchaser. 
Kimbcrly  v.  Henderson,  29  Md.  512,  515 ;  Keen- 
er V.  Harrod,  2  Md.  63  ;  McGavock  v.  Woodllef, 
20  How.  221,  15  L.  ed.  884. 

So,  where  the  compensation  Is  to  be  paid  by 
way  of  commissions,  the  whole  services  or  duty 
must  be  performed  before  any  right  to  commis- 
sions arises  unless  the  act  of  the  principal  has 
prevented  the  performance  of  It ;  he  must  com- 
plete the  thing  required  of  him  before  he  is 
entitled  to  charge  for  it.  Hyams  v.  Miller,  71 
Ga.  608,  618;  Gottschalk  v.  Jennings,  1  La 
Ann.  5,  7,  45  Am.  Dec.  70. 

And  the  whole  question  turns  upon  the  In- 
quiry whether  the  things  he  has  done  while  his 
44  L.  R.  A. 


agency  continues  have  brought  forth  a  purchas- 
er able,  willing,  and  ready  to  accept  the  owner's 
offer  of  sale.  McKnight  v.  Thayer,  48  N.  Y. 
S.  R.  620.  622  •  Slater  v.  Dolt,  10  N.  Y.  S.  R, 
257,  261,  262. 

The  broker's  commissions  on  a  sale  of  real 
estate  are  earned  and  due  when  the  terms  of 
the  contract  of  sale  are  sptclflc  and  unmistak- 
able, and  everything  is  done  that  can  be  done 
by  the  purchaser  to  carry  out  the  contract. 
Kock  V.  Emmerling,  22  How.  69,  16  L.  ed.  292. 

And  in  order  to  fulfil  his  contract  undertak- 
ing to  make  a  sale  of  the  property  for  a  cer- 
tain price  within  a  given  time,  and  upon  a  rep- 
resentation authorized  by  the  principals  to  the 
effect  that  the  title  is  good,  it  Is  necessary  for 
the  broker  to  find  someone,  not  only  able  and 
willing  to  purchase  upon  the  terms  proposed 
and  within  the  time  limited,  but  who  will  also 
agree  to  do  so.  Watson  v.  Brooks,  8  Sawy.  816, 
318. 

He  must  complete  the  ^ale ;  that  is  to  say, 
he  must  find  a  purchaser  in  a  situation  ready 
and  willing  to  complete  the  purchase  according 
to  the  terms  agreed  upon.  Klmberly  v.  Hen- 
derson, 29  Md.  512,  515;  Hyams  v.  Miller,  71 
Ga.  008,  618. 

In  Pratt  t.  Patterson,  7  Phi  la.  135,  it  is  said 
that  the  true  meaning  of  the  contract  between 
the  principal  and  the  broker  is  that  the  former 
will  pay  the  broker  a  commission  provided  he 
finds  a  purcuHser  whom  the  principal  agrees 
to  accept,  and  to  whom  an  actual  sale  Is  made. 

The  sale  must  be  negotiated  and  approved  be- 
fore the  broker  can  be  said  to  have  fulfilled 
his  contract.  Hall  v.  Gambrill,  92  Fed.  Rep. 
32,  37. 

The  broker  must  prove  that  he  effected  either 
a  completed  sale  to  the  purchaser,  or  an  agree- 
ment to  purchase  susceptible  of  enforcement 
against  the  purchaser.  Hammond  v.  Craw- 
ford, 35  U.  S.  App.  1,  66  Fed.  Rep.  425,  427. 
14  C.  C.  A.  109 ;  Hawkins  v.  Chandler,  8  Houst. 
(Del.)  434,  435. 

In  the  absence  of  fraud  on  the  principal's 
part  he  must  perform  all  the  conditions  of  the 
contract  as  made  wich  his  principal,  otherwise 
he  cannot  recover.  Wairen  v.  Cram,  71  Mo. 
App.  638,  641 :  Blackwell  v.  Adams,  28  Mo. 
Apo.  61 ;  Relger  v.  Bigger,  20w  Mo.  App.  421 ; 
Stinde  v.  Blesch,  42  Mo.  App.  578 ;  Hackmann 
V.  Gutweller,  66  Mo.  App.  244 ;  Mullenhoff  v. 
Gensler,  39  N.  Y.  S.  R.  441 ;  Burns  v.  Oliphant, 
78  Iowa.  456.  450;  Zeidler  v.  Walker,  41  Mo. 
App.  118,  121:  Wilson  v  Mason,  57  111.  App. 
325,  330 ;  Ha.'ner  v.  Herron.  166  111.  242,  Afflrm- 
in<r  60  111.  App.  502;  Eidson  v.  Saxon   (Tex.) 
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brukcr.  llie  plaintiff  recovered  in  the  dis- 
trict court,  and  the  defendant  seeks  a  re- 
versal of  the  judgment. 

It  is  suggested  that  the  petition  does  not 
state  a  cause  of  action,  but  tlie  supposed  de- 
fect is  not  pointed  out  in  the  briefs,  and  we 
perceive  none  on  examining  the  petition. 

Error  is  assigned  on  the  admission  of  cer- 
tain evidence.  The  case  was  tried  to  the 
court  without  a  jury,  and  errors,  if  any  were 
made,  in  tlie  admi-^sion  of  evidence,  are 
therefore  not  a  ground  of  reversal. 

The  principal  controversy  concerns  the 
sufficiency  of  the  evidence.  The  petition  al- 
leges a  contract  between  the  parties  whereby 
it  was  agreed  that  if  Healev  would  find  a 
purchaser  for  certain  land  of  Lunney's  at  the 
price  of  $0,400,  and  on  such  terms  of  pur- 
chase as  should  be  agreed  upon  between  Lun- 
ney  and  the  purchaser,  Lunney  would  pay 


Ilealey  $200.  It  is  then  alleged  that  Healey 
produced  a  purchaser  willing  and  able  to  pay 
the  price  fixed,  that  terms  were  agreed  upon, 
and  a  contract  executed  for  the  >ale  of  the 
land.  On  analysis  it  will  be  seen  that  the 
petition  does  not  charge  the  usual  broker's 
contract  to  produce  a  purchaser  able  and  wil- 
ling to  purchase  on  terms  previously  fixed  by 
the  owner.  Here  the  owner  had  fixed  the 
price  alone,  and  the  other  terms  were  to  be 
arranged  with  the  purchaser.  The  contract 
would  only  be  performed  by  the  production 
of  a  purchaser  with  whom  the  owner  should 
actually  make  n  bai-gain.  The  evidence  on 
behalf  of  the  plaintiff  strongly  tended  to  c.v 
tablish  the  aveinients  of  his  petition.  It  ap- 
I)ears  that  the  purcha^^er  by  him  produced 
actually  executed  a  contract  to  purchase  the 
land;  but  it  also  appears  that  the  contract 
was  not  performed,  and  it  is  inferable  that 


Civ.  App.)  30  to.  W.  957  :  Kelly  y.  Stone  (Iowa) 
02  N.  \V.  8412 :  Fraser  v.  Wyckoff,  OH  N.  Y.  445, 
448. 

The  question  of  fraud  on  the  prlnclpars  part 
will  be  found  discussed  In  note  to  Brackenrldge 
y.  Clarldse  (Tex.)  43  L.  U.  A.  503. 

So,  if  the  broker,  for  a  stipulated  price,  un- 
dertakes to  find  a  purchaser  of  the  property,  he 
is  not  entitled  to  anythiu;?  unless  he  finds  a 
purchaser  willing  to  buy  the  whole  property. 
Weber  v.  Clark.  24  Minn.  3.54;  Illingsworth  v. 
Slosson.  19  111.  App.  012,  614. 

Again,  he  must  strictly  perform  the  services 
required  of  him,  according  to  the  authority  con- 
ferred upon  him.  Wilson  v.  Sturgis.  71  Cal. 
226,  li20 :  Buckingham  v.  n«rrls.  10  Colo.  435  ; 
Neilson  v.  Loe.  60  Cal.  565.  567 ;  Armes  v.  Cam- 
eron, 8  Mackey,  435.  436 .  Nesbltt  v.  Ilelser,  49 
Mo.  383 ;  Hoyt  v.  Shipherd.  70  111.  300,  311  ; 
Moses  v.  Bierling,  31  N.  Y.  462;  Jacobs  v. 
Shenon,  2  Idaho,  1002. 

lie  must  allege  and  prove,  on  the  clearest 
grounds,  his  compliance  with  the  undertaking, 
llayden  v.  Grillo,  26  Mo.  App.  289.  293. 

If  the  broker  accepts  an  employment,  the  im- 
port oif  which  makes  his  title  to  commissions 
depend  upon  his  securing  u  purchaser  on  terms 
that  are  Bpecific,  he  must  perform  the  under- 
taking in  order  to  claim  his  commissions,  but 
the  principal  must  not  interfere  and  prevent 
sucn  performance.  Brigg.  v.  Itowe,  1  Abb.  App. 
Dec.  189.  195. 

And  in  such  cases  no  performance  on  other 
terms  will  euUlce  unless  accepted  by  the  princi- 
pal. Jacobs  V.  Shenon.  2  Idaho,  1002;  Antisdei 
v.  CanQeld  (Mich.)  5  Det.  L.  N.  777,  77  N.  W. 
944. 

The  above  holdings  of  the  courts  are  all  based 
upon  the  principle  that  the  broker's  right  to 
commissions  aepcnds  upon  the  successful  per- 
formance of  his  services,  and  upon  nothing  else. 
Barnard  v.  Mcnnot.  33  How.  Pr.  440,  1  Abb. 
App.  Dec.  108,  3  Keyes,  203. 

In  Blanc  v.  New  Orleans  Im'^rov.  &  Bkg.  Co. 
2  Rob.  (La.)  63,  65.  it  is  said  that  in  the  con- 
tract of  brokerage  nothing  le  paid  unless  a  bar- 
gain Is  eJTeciod. 

But  when  the  sale  is  made  by  the  broker 
his  work  Is  dope,  and  he  Is  entitled  to  his  com- 
pensation.    Middleton  v.  Findia,  25  Cal.  76,  81. 

If  the  brol.or«doe8  not  himself  effect  a  sale 
to  the  purclioser  he  must  show  that  he  con- 
ducted the  negotiations  of  the  sale  to  such  a 
stapo  as  to  complete  the  bargain  for  the  sale, 
so  fur  as  it  dopcnded  upon  his  action  and  efforts 
to  accomplisli  the  sale.  Hawkins  v.  Chandler, 
8  Houst.  (Del.)  434.  435. 

lie  must  have  discovered  the  purchaser  and 
44  L.  R.  A. 


started  the  negotiations,  and  there  must  be  a 
final  closing,  through  his  <^f*orts  by  or  on  be- 
half of  his  principal  with  the  purchaser  In  com- 
pliance with  the  authority  conferred  upon  him. 
Smith  V.  McGovern.  65  N.  Y.  574,  575  ;  Hurd  v. 
Nellson,  100  Iowa,  5o5,  557  :  Smith  v.  Keeler, 
."il  111.  App.  207.  268;  Carter  v.  Webster,  79  111. 
43.^.,  436. 

And  the  commissions  of  the  broker  are  earned 
when  his  clleut  has  expressed  satisfaction,  and 
has  signed  an  agrenment  for  the  future  transfer 
of  the  property.  I.lghthall  v.  CafCrey  (Quebec 
Supci.  Ct.)   6  Legal  News,  202. 

So,  If  property  is  put  into  the  real-estate 
broker's  handt:  for  sale,  and  he  effects  an  ex- 
change of  tho  same  which  his  principal  carries 
out,  he  will  be  entitled  to  his  commissions.  Ked- 
field  y.  Tegg,  38  N.  Y.  212. 

It  is  not,  however,  a  broker's  duty  to  present 
a  purchaser  with  a  contract  ready  drawn  and 
executed  to  tonder  to  his  principal,  and  it  is 
enough  that  under  the  terms  of  his  employment 
with  his  principal  he  produces  a  person  able 
and  willing  to  take  the  property  and  pay  the 
price  on  bis  principal's  terms.  Cook  v.  Kroe- 
meke,  4  Daly,  268.  269. 

But  if  the  bale  is  unauthorized  he  cannot  re- 
cover commissions.  Cartel  v.  Webster,  79  111. 
435,  436 :  Smith  v.  Keeler.  5?  111.  App.  267,  268. 

so,  the  mere  fact  that  the  broker  shows  the 
property  to  the  purchaser,  but  falls  to  consum- 
mate the  sale  before  the  withdrawal  of  the 
property  froiL  the  broker's  hands,  will  not  en- 
title him  to  commissions.  Stedman  v.  Richard- 
son, 100  Ky.  '*J. 

If  the  broker  does  not  find  a  purchaser  w^ho 
will  give  the  price  fixed  no  commissions  are 
earned.     Rees  v.  Spruance.  45  111.  308.  310. 

The  purchaser  found  must  be  a  person  con- 
petent  to  comply  with  the  terms  of  the  con- 
tract, or  able  to  respond  In  damages.  Hayden 
V.  Urlllo.  26  Mo.  App.  289.  293,  42  Mo.  App.  1. 

So,  it  Is  not  enough  that  the  broker  has  de- 
voted his  time.  laLor,  or  money  to  the  Inter- 
est of  his  principal,  as  I'nsuccessful  efforts, 
however  meritorious,  afford  no  ground  of  action, 
and  therefore  if  his  acts  eCect  no  a^rreement  or 
contract  between  his  empioyer  and  the  purchas- 
or  the  loss  must  be  his  own,  and  he  loses  his 
labor  and  effoits  which  he  staked  upon  success. 
His  cot>>mIsbIons  are  base.1  upon  the  contract 
of  sale.  fJa'celon  v.  ribbetts,  84  Me.  148: 
Vlaux  V.  Old  South  Soc.  133  Mass.  110;  Loud 
V.  Hall,  106  Mass,  404,  407  :  Tombs  v.  Alexan- 
der. 101  Mass.  'J55,  3  Am.  Rep.  349 :  Kock  v. 
lOmmerllng,  22  How.  69.  16  L.  ed.  292:  Glent- 
worth  V.  Luther,  21  Barb.  147 :  Drury  v.  New- 
man, 99  Mass.  256  :  SIbbala  v.  Bethlehem  Iron 
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the  default  was  that  of  the  purchaser.  In 
spite  of  some  authority  to  the  contrary,  we 
are  convinced  that,  under  such  a  contract  as 
is  here  pleaded,  the  broker  is  entitled  to  hi» 
commission  when  through  his  instrumental- 
ity a  purchaser  has  been  produced,  able  and 
willing  to  buy,  and  with  whom  the  owner  ac- 
tually makes  an  enforceable  contract  of  sale, 
even  though  that  contract  fails  in  perform- 
ance through  the  default  of  the  purchaser. 
In  such  case  the  vendor  may  usually  enforce 
the  specific  performance  of  the  contract,  and 
he  may  in  any  case  recover  damages  for  the 
breach.  In  either  way  he  gets  the  advantage 
of  his  bargain,  and  the  broker  has  done  all 
required  of  him.  Such  is  the  generally  ac- 
cepted view.  Love  v.  Miller,  63  Ind.  294,  21 
Am.  Rep.  192;  Love  v.  Owens,  31  Mo.  App. 
501;  Leete  v.  Norton,  43  Conn.  219:  Pear- 


son V.  Mason,  120  Mass.  53;  Bach  V.  Etner- 
ish,  3  Jones  &  S.  548. 

It  is,  however,  insisted,  that  in  this  case 
the  contract  of  sale  never  became  operative, 
because  of  the  vendee's  failure  to  perform  a 
condition  precedent,  and  the  case  is  said  to 
be  similar  to  Barber  v.  Hildebrand,  42  Neb. 
400.  There  the  contract  was  for  an  exchange 
of  lands,  and  the  person  produced  by  the 
broker  failed  to  furnish  an  abstract  showing 
perfect  title  in  himself  to  the  land  which 
he  was  to  give  in  exchange.  The  furnishing 
of  such  an  abstract  was  a  condition  prece- 
dent to  the  exchange.  It  was  as  if  a  pur- 
chaser produced  had  been  financially  unable 
to  buy,  and  had  been'  for  that  reason  reject- 
ed. Here  the  contract  was  that  the  pur- 
chaser should  pay  "$6,400  in  manner  follow- 
ing :     $300  cash  in  hand  paid,  the  receipt 


Co.  83  N.  Y.  378,  22  Am.  Rep.  441:  Cook  T. 
Welch.  9  Allen,  350 ;  Veasle  v.  Parker,  72  Me. 
443 ,  Rockwell  v.  Newton,  44  Conn.  337. 

And  a  prospective  or  contemplative  a^ee- 
ment  Is  not  sufficient.  Montgomery  v.  Knlck- 
erbacker,  27  App   Div.  117. 

So,  if  by  the  written  bgreement  the  brokers 
are  only  entitled  to  their  commissions  when  they 
■ell  or  trade  the  principal's  property  on  the 
terms  therein  mentioned  to  a  person  ready,  able, 
and  willing  to  purchase  upon  those  terms,  their 
commlssloDS  will  not  be  due  If  they  fail  to  sell 
on  such  terms.  Love  v.  Owens.  81  Mo.  App. 
601.  504 ;  Reiger  v.  Blggei:,  29  Mo.  App.  421 ; 
McArthur  v.  Slauson,  53  Wis.  43. 

In  the  absence  of  a  special  contract  the  gen- 
t-ai  rule  of  law  Is  that  there  can  be  no  recovery 
uu  the  part  of  the  broker  unless  he  shows  to  the 
satisfaction  ut  the  Jury  that  he  brought  the 
parlies  togetaer  and  was  the  procuring  cause 
of  the  sale,  as  his  undertaking  is  to  make  efforts 
to  secure  a  purchaser.  Onrroll  v.  Pettit,  67 
Hun,  418;  Sdusdorff  v.  Schmidt,  55  N.  Y.  319. 
321. 

And  where  the  evidence  shows  that  the  broker 
has  performed  no  services  In  effecting  the  sale, 
an  instruction  to  the  jury  that  if  It  should  so 
find  the  broker  will  not  be  entitled  to  recover, 
Is  based  npo«i  the  evldenci  of  the  case,  and  is 
not  inconsistent.  McMurtry  v.  Madison,  18  Neb. 
201,  298. 

It  is  not  sufficient  for  the  broker  merely  to 
And  a  purchaser  flnancially  able,  and  who  verb- 
ally agrees  with  him  to  purchase,  makes  a  de- 
posit, but  neither  signs  a  binding  agreement  to 
purchase  nor  is  produced  as  a  person  ready 
and  willing  to  enter  Into  such  a  contract. 
Gnnn  v.  Bank  of  Collfornla.  90  Cal.  349. 

The  broker  must  bring  the  proposed  purchaser 
and  the  principal  together  so  that  they  may  en- 
ter into  a  v:iiid  and  binding  contract,  and  the 
principal  must  have  an  opportunity  of  obtaining 
the  same,  or  in  other  words,  mutuality  must  be 
established  between  them,  and  this  is  the  duty 
assumed  by  him.  Travis  v.  Graham,  23  App. 
niv.  214  :  Slbbald  v.  Bethlehem  Iron  Co.  83  N. 
Y.  .S82.  22  Am.  Rep.  441 ;  McKnight  v.  Thayer, 
48  N.  y.  S.  R.  620.  022 :  Forrester  v.  Price,  6 
Misc.  808;  Follnsbee  v.  Sawyer,  8  Misc.  370: 
Zelmer  v.  Antiscll.  75  Csi.  509,  512;  Wyckoff 
V.  Bissell,  24  App.  Div.  66  67 ;  Barnard  v.  Mon- 
not,  o3  How.  Pr.  440,  1  Abb.  App.  Dec.  108.  3 
Keyes.  203 ;  Baher  v  Thokias.  12  Misc.  432,  433, 
11  Misc.  112:  Felner  v.  Kobre,  13  Misc.  409, 
500;  Bab  v.  Hirschbeln.  33  N.  Y.  S.  R.  423; 
Bennett  v.  Egan,  3  Misc.  421,  422;  Moses  v. 
Heimke,  18  Misc.  3!i7 ;  Vincent  v.  Woodland 
Oil  Co.  165  Pa.  402:  f^sz^nsky  v.  Meyer  (Cal.) 
53  Pac.  703:  Guuo  v.  Bank  of  California.  99 
44  T^  R.  A. 


Cal.  349 ;  Slevers  v.  Griffin,  14  III.  App.  68,  66 ; 
Baars  v.  Hyland,  65  Minn.  150 :  Doclos  v.  Cun- 
ningham, 102  N.  Y.  078 :  Von  Hermann!  v.  Wag- 
ner, 81  Hun,  431,  433;  Hamilton  v.  Glllender. 

'  26  App.  Div.   156;   McGavock  v.   Woodlief,  20 

I  How.  221,  15  L.  ed.  884 ;  Gerdlng  v.  Ilaskin,  141 
N.  Y.  514. 

So,  the  meeting  of  the  minds  of  the  partlesi- 
must  t>e  on  every  material  particular  of  the- 
transaction.  Moses  v.  Heimke,  18  Misc.  357 ; 
Halprin  v.  Schachne,  21  Misc.  519. 

And  the  contract  entered  Into  must  be  one 
which  can  be  sneciflcally  performed.  Norman  v. 
Reuther,  25  Misc.  161;  Barnard  v.  Monnot,  1 
Abb.  App.  Dec.  110.  3  Keyes,  203,  33  How.  Pr. 

!  440 ;  Mooney  v.  Elder,  56  N.  Y.  238 ;  Knapp  v. 

'  Wallace,  41  N.  Y.  477  :  Wright  v.  Brown,  68  Mo. 
App.  577 ;  Cnristenscn  v.  Wooley,  41  Mo.  App. 
53 ;  Carpenter  v.  Rynders,  52  Mo.  278 ;  Bailey 
V.  Chapman,  41  Mo.  536 ;  Love  v.  Owens,  31 
Mo.  App.  501 :  Gaty  v.  Foster,  18  Mo.  App.  639 ; 
Nesbltt  V.  Helser,  40  Mo.  383 ;  Hayden  v.  Grlllo, 
35  Mo.  App.  653 ;  Stinde  v.  Schraff,  36  Mo.  App. 
15,  19  ;  Collins  v.  Fowler,  8  Mo.  App.  588 ;  Clapp 
V.  Hughes,  1  Phlla.  382 ;  Hartley  v.  Anderson. 
150  Pu.  391;  Gibson's  Estate,  3  Pa.  DIst.  R. 
147,  148. 

And  the  most  conclusive  evidence  that  the 
broker  has  brought  the  minds  of  the  buyer  and 
seller  together  Is  the  execution  and  delivery  of 
a  deed  of  the  property  bv  the  principal  to  the 
purchaser.  Travis  v.  Graham,  23  App.  Div. 
214. 

When  the  minds  of  the  partlea  have  met  up- 
on the  contract  and  the  terms  upon  which  It  is 
made.  It  matters  not  what  those  terms  are,  or 
whether  carried  out  or  aot,  or  whethier  the  fail- 
ure to  finally  consummate  it  is  due  to  the  aqt 
of  the  principal  or  of  the  purchaser,  as  the 
broker  has  then  fulfilled  all  that  his  contract 
of  employment  calls  for.  Follnsbee  v.  Sawyer. 
8  Misc.  370 ;  Gilder  v.  Davis,  137  N.  Y.  504,  20 
L.  R.  A.  398 ;  Hodgklns  v.  Mead,  130  N.  Y.  676 ; 
Martin  v.  Bli.«s,  57  Hun,  199. 

And  whenever  the  broke: 's  services  have  re- 
sulted In  a  complete  meeting  of  the  minds  of 
both  the  parties  he  is.  In  the  absence  of  an  ex- 
press stipulation  of  the  contract,  entitled  to  the 
compensation  agreed  upon,  or  to  the  usual  com- 
missions.    Levy  V.  Kottman.  11  Misc.  372. 

So,  when  the  broker  has  found  a  purchaser 
able  and  willing  to  buy,  and  is  the  efficient  cause 
of  bringing  the  minds  of  the  parties  together, 
his  contract  Is  performed  and  he  has  earned 
his  commissions.  Birmingham  Land  &  Loan  Co. 
V.  Thompson,  86  Ala.  146,  149. 

But  evidence  which  merely  shows  an  Inten- 
tion to  accept  an  offer  made  Is  not  sufficient. 
Leszynsky  v.  Meyer  (Cal.^  53  l*ac.  70.*?. 
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whereof  is  hereby  acknowledged,  and  the 
balance  as  follows,"  etc.  The  evidence  was 
that  the  $300  was  not  intended  in  fact  to  be 
paid  in  cash,  but  was  to  be  represented  in 
part  by  the  assignment  of  a  land  contract  at 
the  agreed  price  of  $125.  For  the  remaining 
$175,  the  purchaser  gave,  and  the  vendor  re- 
ceived, a  note  payable  in  ten  days.  There  is 
nothing  in  this  that  indicates  such  payment 
&s  a  condition  precedent  to  the  taking  effect 
of  the  contract.  So  far  as  stated,  it  is  quite 
evident  that  Lunney  might  have  sued  on  the 
note  or  recovered  damages  on  the  contract. 
But  it  is  said  that  the  contract  was  not  de- 
livered, but  left  in  escrow  for  delivery  only 
when  tJie  other  contract  should  be  assigned 
and  the  note  paid.  While,  possibly,  the  evi- 
dence might  permit  the  inference  that  such 


wa^  the  intention,  there  is  no  witness  who 
directly  so  testifies ;  and  the  inference  drawn 
by  the  trial  court  that  the  contract  was 
deemed  complete  is  decidedly  the  more  rea- 
sonable. Indeed,  the  express  and  implied 
admissions  of  Lunney's  answer  are  such  that 
it  is  doubtful  whether  his  present  theory  wa:* 
admissible  under  the  pleaaings. 

There  is  a  suggestion  that  the  fact  that  the 
purchaser  failed  to  assign  the  contract,  and 
pay  his  note,  shows  that  he  was  not  finan- 
cially able  to  do  so.  This  fact  would,  at 
most,  be  evidence  tending  to  so  show,  and  the 
purchaser's  default  was  explained  in  a  man- 
ner consistent  with  the  thory  of  his  ability 
to  perform.  Moreover,  all  the  direct  evidence 
was  to  that  effect 

Affirmed. 


In  a  case  In  which  the  broker  sought  to  re- 
cover compensation,  but  in  which  he  failed  to 
show  a  contract  either  express  or  by  implication, 
It  was'  stated  that  the  contract  between  the 
broker  and  the  priDclpal  was  the  meeting  of  the 
minds  of  the  contracting  parties,  and  that 
where  there  was  no  express  contract  the  parties 
sought  to  be  charged  must  have  such  knowl- 
edge, or  what  is  equivalent  thereto,  before  his 
mind  can  act  on  the  subject  and  assent  to  the 
terms  of  the  contract.  Atwater  v.  Lockwood, 
•39  Conn.  47.  49 

If  the  purchaser  has  agreed  to  the  principal's 
terms,  and  the  broker  has  informed  the  prin- 
cipal thereof,  and  he  has  assented  and  has 
agreed  to  meet  at  the  office  of  counsel  to  make 
out  the  contrtact,  the  case  establishes  sufficient 
evidence  of  the  meeting  of  the  minds  of  the 
seller  and  purchaser  upon  the  terms  of  the  sale, 
to  entitle  the  broker  to  his  commissions  as  upon 
a  performance  of  bis  contract,  and  the  principal 
cannot  then  insist  upon  Inserting  a  forfeiture 
clause  in  the  agreement  not  previously  proposed 
or  even  sugccsted  to  the  purchaser.  Beebe  ▼. 
Ranger,  8  Jones  &  S.  462.  453,  455. 

To  entitle  a  broker  to  his  commissions  under 
a  contract  to  effect  a  sale,  It  must  appear  that 
either  the  property  has  been  actually  sold 
through  the  nt^ency  of  th  >  broker,  or  of  some 
other,  or  that  from  like  agency  a  purchaser  has 
been  found  ready  and  willing  to  taJke  the  prop- 
erty upon  the  terms  tlxed  by  the  principal. 
Mooney  v.  Elder.  56  N.  T.  238,  240. 

In  ordinary  cases  the  broker  must  prove  that 
the  contract  was  induced  by  his  efforts  by  com- 
petent persons,  and  that  the  same  was  upon 
terms  and  oonaitions  caretully  expressed,  even 
as  to  details.  Moskowitz  v.  Hornberger,  20 
Misc.  559,  560,  Affirming  19  Misc.  429 ;  Woolley 
V.  Lowenstein,  83  Hun,  155 ;  Emens  v.  St.  John, 
79  Hun.  99. 

The  agreement  as  concluded  must  be  that  pro- 
cured by  the  broker  claiming  commissions,  and 
it  is  for  him  to  sbow  that  such  Is  the  fact. 
Baker  v.  Thomas,  12  Misc.  432,  Reversing  11 
Misc.  112. 

The  broker  must  show  performance  of  the 
contract  on  hl«i  part,  even  though  his  principal 
refuses  to  comply  with  hiP  agreement  upon  the 
ground  that  the  name  of  the  purchaser  has  not 
been  revealed  to  him,  and  that  he  has  therefore 
no  means  of  exercising  hib  Judgment  as  to  him. 
Hay  den  v.  Qrllio,  26  Mo.  App.  289,  298,  42  Mo. 
App.  1. 

He  must  show  negotiations  which  result  in 
the  sale.  Von  Hermanni  v.  Wagner,  81  Hun, 
431,  433. 

And  tho  legal  Import  of  his  agreement  binds 
him  to  name  a  person  who  ultimately  buys  the 
property.  Keener  v.  Harrod,  2  Md.  63,  56  Am. 
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Rep.  706,  708:  Murray  ▼.  Currle,  7  Car.  &  P. 
584. 

It  has  been  held  that  a  broker  Is  entitled  to 
compensation  if  ho  substantially  effects  a  sale, 
by  procuring  and  iTitroducing  a  purchaser  to 
whom  the  priuripal  sells  the  property,  even  un- 
der an  oral  agreement  betwsen  the  principal  and 
tbe  broker  and  that  a  finding  by  the  Jury  that 
it  Is  an  ordinary  cnse  of  an  employment  of  a 
brok(>r  to  procure  a  purchaser  may  be  warranted 
by  the  evidence.  Desmond  v.  Stebbina,  140 
Mass.  339. 

liut  as  long  as  the  principal  Insists  upon  some- 
thing which  he  lias  a  right  to  insist  upon  aa  u 
condition  of  sale,  aid  to  which  the  purchaser 
refuses  to  assent,  in  consequence  of  which  dis- 
agreement the  purchaser  refuses  to  enter  into 
an  enforceable  contract,  it  cannot  be  held  that 
the  broker  has  procured  a  complete  meeting  of 
the  minds  of  both  vendor  snd  vendee.  Levy  v. 
Kottman,  11  Misc.  372;  Bennett  v.  Egan,  3 
Misc.  421. 

When  a  person  representing  that  he  Is  the 
owner  of  property,  places  It  In  the  hands  of  an 
agent  to  be  sold,  and  the  agent  makes  a  sale  of 
It  in  accordance  w'th  che  instructions  of  his 
principal  or  In  pursuance  of  the  terms  of  the 
agreement  between  them,  he  Is  entitled  to  com- 
pensation for  his  labor.  Middleton  v.  Flndla, 
25  Cal.  76,  81. 

The  question  whether  tbe  broker  Is  entitled 
to  commissions  turns  on  the  inquiry  whether  the 
things  he  has  done  while  his  agency  continues 
have  brought  forth  a  party  able,  willing,  and 
ready  to  accept  the  owner's  offer  of  sale.  Slat- 
er v.  Holt.  10  N.  T.  S.  R.  257.  261. 

Commissions  which  are  to  be  due  when  a  pur- 
chaser shall  be  found,  are  due  when  the 
purchase  is  made.  Lawrence  v.  Atwood,  1  11!. 
App.  217,  223. 

And  under  a  contract  with  a  broker  to  find 
a  pui  chaser  at  a  given  price,  if  the  broker  finds 
a  purchaser  and  reports  the  same  to  his  princi- 
pal, and  the  evidence  supports  the  same,  the 
broker  will  be  entitled  to  recover  regardless  of 
whether  or  not  the  principal  expresses  his  sat- 
isfaction for  what  be  has  done,  or  whether  he 
keeps  the  property  or  sella  It.  OrynskI  v. 
Menger,  16  T>  x.  Civ.  App.  448. 

If  the  property  is  sold  at  a  given  price,  with 
the  consent  of  the  owner,  the  broker  effecting 
such  sale  will  be  entitled  to  Us  commissions  al- 
though he  maf  not  have  been  requested  to  make 
a  sale  at  that  price  undei  an  agreement  to  pay 
commissions.     Jones  v.  Adler,  84  Md.  440.  443. 

So,  a  broker  who  fully  discharges  his  dntj 
and  performs  all  that  he  ondertakes  to  do,  is 
entitled  to  recover  for  nis  services  without  re- 
gard to  the  fact  whether  saeh  services  are  bene- 
ficial or  of  value  to  his  employer.     Glenn  t. 
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Davidson,  37  Md.  365,  367 :  KImberly  ▼.  Hcn- 
^enon,  29  Md.  512 :  Sch«vartze  ▼.  Yearly,  81  Md. 
270,  276. 

And  If  It  is  proved  that  the  purchaser  Is  a  man 
of  means  and  able  to  pay  "ready  cash,**  as 
called  for  In  the  contract  when  the  principal 
performs  a  condition  precedent  required  of  him 
by  the  contract,  the  brotcer  has  fulfllled  the 
-contract  on  his  part.  Lemon  ▼.  Lloyd,  46  Mo. 
App.  452,  456. 

The  brolcer  may  by  special  agreement  with  his 
principal  so  contract  as  to  make  his  compensa- 
tion dependent  upon  a  contingency  which  his 
efforts  cannot  control,  even  though  it  relate  to 
the  acts  of  his  principal,  and  a  contract  of  that 
<:haracter  is  binding,  and  no  action  can  be  main- 
tained until  the  coDtlng^*iicy  has  arisen.  Hinds 
V.  lienry,  36  N.  J.  L.  32<5,  332. 

So,  if  the  contract  Is  subject  to  a  condition, 
«nch  condition  must  be  fu'flUed  before  the  brok* 
cr  can  be  said  to  have  earned  his  commissions. 
BlocK  V.  Ryan.  4  App.  D.  C.  283 :  KImberly  v. 
Henderson,  29  Md.  512. 

And  whatever  the  terms  and  conditions  npon 
which  the  broker's  rignt  to  compensation  de- 
pends, they  must  be  proved  as  a  condition 
precedent  to  his  right  of  action  for  commissions. 
Fraser  v.  WycKoff,  63  N.  Y.  445,  448. 

So,  if  there  is  a  special  contract  by  which  the 
trokwT  Is  not  lo  receive  any  compensation  un- 
less the  property  is  sold  at  a  stated  price,  he  is 
not  entitled  to  recover  commissions  unless  the 
property  is  sold  at  that  price,  or  unless  he  in- 
troduces a  purchaser  who  is  willing  to  buy  but 
Is  prevented  from  so  doihg  by  the  fault  of  the 
principal.     Schwartze  v.  Yearly,  81  Md.  270. 

So,  if  a  broker  nndertal'es  to  find  a  purchaser 
for  Q  given  sum  this  ordinarily  means  that  the 
Amount  is  to  bo  paid  "in  cash,"  or,  if  so  stated 
by  the  principal,  on  terms  to  be  satisfactorily 
arranged,  and  If  the  te«rms  are  not  definitely 
prescribed  the  broker  assumes  the  hazard  of 
being  able  to  find  a  person  whose  terms  may 
prove  satisfactory  to  the  principal,  and  with 
whom  a  definite  arrangement  may  be  made. 
Forrester  v.  Price,  6  Misc.  308. 

Where  real  estate  is  placed  in  a  broker's 
hands  for  sale  at  a  specified  price,  which  Is 
reduced  by  a  written  option  for  ten  days  which 
is  afterwards  revived  and  extended  in  writing 
for  a  period  of  thirty  days,  the  price  for  which 
the  broker  is  employed  lo  sell  is  in  the  nature 
of  a  condition,  on  which  his  right  to  commis- 
sion Is  by  the  terms  of  his  employment  rendered 
d«pendent,  and  if  he  procured  a  purchaser  for 
olther  of  such  sums  during  the  time  he  Is  at 
liberty  to  accept  the  one  or  the  other,  his  com- 
missions are  named,  and  his  right  of  action 
created  for  their  recovery,  but  until  he  does 
that,  as  long  as  he  is  not  Interfered  with  during 
the  period  fixed  during  which  the  sale  is  to  be 
made  for  the  smaller  sum  no  such  right  ac- 
crues to  him.'  batterthwaite  v.  Vreeland,  8 
Hun,  152. 

And  the  mere  fact  that  n  principal  fixes  upon 
a  sum  as  an  equivalent  for  a  performance  of  the 
contiact  of  sale  will  not  bind  him  to  accept 
the  contract  as  a  performance  by  the  broker 
of  his  contract  which  was  to  sell,  to*whlch  con- 
tract the  principal  had  a  right  to  hold  him. 
Relger  V.  Bigger,  29  Mo.  App.  421,  427. 

So,  the  principal  may  8tl4)ulate  for  payment 
of  commissions  only  upo^  a  sale  being  effected 
through  the  agency  of  the  broker.  Dolan  v. 
Scanlan,  57  Ca).  201,  263. 

And  if  the  agreement  between  the  broker  and 
his  principal  is  that  he  shall  receive  no  com- 
pensation unless  the  pi'ndpal  is  paid  the 
amount  of  the  purchase  price,  he  will  not  be  en- 
titled to  recover  commissions  without  showing 
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such  payment     Crevler  v.   Stephen,   40  Mlim. 
288. 

If  the  broker's  contract  calls  for  an  actual 
sale  through  his  agency,  it  is  not  enough  for 
him  to  show  a  provisional  arrangement  which 
has  failed  by  no  fault  of  the  principal.  Levy  v. 
Kottman,  11  Misc.  372 ;  Condict  v.  Cowdrey, 
139  N.  Y.  274. 

And  when  a  broker,  as  a  part  of  his  employ- 
ment, attempt<9  to  execute  for  his  principal  an 
executory  contract  of  saie  or  exchange,  he  does 
not  become  entitled  to  his  commissions  unless 
the  other  couLractlng  paity  is  able  to  perform 
the  contract  on  his  part.  Kalley  v.  Baker,  132 
N.  Y.  1 ;  Barnes  v.  Roberts,  5  Bosw.  73 ;  Mc- 
Oavock  V.  Woodlief,  20  How.  221,  15  L.  ed. 
884. 

An  agreement  between  a  broker  and  his 
principal  to  wpJt  for  thi  commissions  upon  an 
exchange  of  property,  until  the  title  deeds  pass 
under  which  no  brokerage  is  to  be  paid  unless 
the  principal's  title  proves  unmerchantable, 
which  is  executed  after  the  brokerage  Is  earned, 
is  without  consideration,  and  cannot  be  en- 
forced as  against  the  broker.  Moskowitz  v. 
Hornberger,  20  Misc.  558,  Affirming  19  Misc. 
429. 

And  even  if  the  broker  has  no  authority  to 
bind  his  principal,  and  is  intrusted  with  no  dis- 
cretion In  fixing  the  terms  of  the  exchange  or 
sale  of  property,  and  his  only  service  Is  to  bring 
the  parties  together,  yet  he  is  bound  to  perform 
that  jervlce  in  the  iiiteresc  of  the  party  who  em- 
ploys him  before  he  ran  recover  his  commissions. 
Walker  v.  Osgood,  08  ITass.  848,  98  Am.  Dec 
168,  160. 

An  agreement  whereby  the  person  Introduced 
was  to  be  a  purchaser  has  been  construed  aa 
meaning  that  the  person  must  at  some  time,  and 
as  a  result  of  the  Introducdon,  be  ready,  willing, 
and  able  to  buy  the  property  upon  the  terms 
acceptable  to  the  owner.  Piatt  v.  Johr,  9  Ind. 
App.  58. 

In  Hill  V.  Jebb.  55  ArK.  574,  576,  it  is  said 
that  the  employment  of  a  broker  to  sell  a  tract 
of  land  constitutes  a  special  agency,  and  when 
the  sale  is  made  the  only  purpose  of  the 
agency  is  accomplished,  whether  the  sale  be  due 
to  or  independent  of  the  acts  of  the  agent. 

Yet  if  the  broker  fails  .to  perform  the  con- 
tract he  cannot  obtain  remuneration  for  any- 
thing he  has  done  in  trying  to  perform  It,  es- 
pecially where  it  does  not  appear  that  he  is 
prevented  from  accomplishing  what  he  under- 
took to  do  by  the  act  of  his  principal,  as  the 
contract  must  be  taken  to  be  entire,  and  in  such 
a  case  there  can  be  no  apportionment,  and  no 
charge  for  any  part  of  the  consideration  until 
that  half  for  which  It  was  agreed  to  be  paid  has 
been  performed.  Illingsworth  v.  Siosson,  19 
111.  App.  612,  614 ;  Rockwell  v.  Newton,  44  Conn. 
333. 

And  if  the  broker  has  failed  In  the  perform- 
ance of  his  contract  a  jury  cannot  give  a  verdict 
for  some  comr>ensatlon  to  the  broker  upon  the 
general  ground  that  he  ought  to  have  something 
for  what  he  has  done,  when  ja  contract  Is  proved 
betAreen  the  parties  by  which  they  have  agreed 
as  to  their  respective  rights  and  duties,  as  the 
parlies  must  be  held  to  their  contract,  no  matter 
how  difllcult,  harsh,  or  .apparently  unjust  the 
operation  of  the  rule  may  be.  Illingsworth  v. 
Siosson,  19  VI  App.  612,  614 ;  Bacon  v.  Cobb, 
45  111.  47. 

And  if  he  fails  to  bring  about  an  agreement 
the  fact  that  a  sale  Is  suoseouently  made  to  the 
identical  Individual  whom  the  broker  has  lntro« 
duced  Is  not  of  significance,  except  in  a  case 
wher€  bad  fnlLh  on  the  part  of  the  principal  may 
be  shown.  Baker  v.  Thomaa,  12  Misc.  432,  488, 
Reversing  11  Misc.  112. 
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Again,  if  the  eTidence  shows  that  the  minds 
of  Lhe  parties  never  met.  and  that  there  was 
n*ereiy  an  offer  to  pay  cash  which  the  purchaser 
did  not  do,  bat  sought  to  Impose  other  terms 
and  conditions,  there  can  be  no  recovery  of  com- 
mission.    Mor*-!]]  V.  Davis.  27  Neb.  775. 

And  a  sub'icantial  variance  from  the  terms  of 
his  contract  will  defeat  his  right  to  compensa- 
tion, though  Buch  variance  may  have  been  ad- 
vantageous to  his  principal.  Gelatt  v.  Ridge, 
117  Mo.  653 :  Nesbitt  v.  Helser,  49  Mo.  383. 

The  principal  may.  however,  accept  a  condi- 
tional or  other  contract  made  by  his  broker  as 
a  complete  performance  by  him  of  his  obliga- 
tion under  his  contract,  where  there  Is  a  depart- 
ure  from  the  terms  of  such  contract ;  but  there 
must  be  some  evidence  of  such  acceptance,  and 
the  mere  approval  of  the  contract  made  by  the 
broker  where  it  is  substantially  different  from 
the  contract  he  was  employed  to  make  cannot  of 
Itself  be  held  to  be  an  acceptance  by  the  owner 
as  a  performance  of  the  broker's  obligation. 
Reiger  v.  Bigger,  29  Mo.  App.  421,  427.  In  this 
case  the  court  disapproved  of  and  distinguished 
Leete  v.  Norton,  48  Conn.  219. 

And  although  the  written  contract  made  by 
the  broker  with  the  purchaser  may  not  be  bind- 
ing upon  the  principals  for  want  of  authority 
from  them  in  writing,  yet  If  they  verbally  au- 
thorise the  making  of  the  contract,  and  the 
purchaser  is  wiillnR  to  abide  by  it.  the  broker's 
commissions  are  earned.  Ward  v.  Lawrence,  79 
III.  295. 

Under  a  contract  made  with  one  member  of 
a  corporation  agreeing  to  give  the  broker  a  cer- 
tain sum  pavctble  within  thirty  days  from  the 
date  of  the  sale  providied  he  sold  the  property 
for  a  given  sum,  where  the  broker  merely  re- 
ports the  finding  of  a  party  ready  and  willing 
to  purchase,  It  Is  essential  that  before  the  prop- 
erty can  be  sold  the  broker  should  procure 
the  assent  of  the  company  to  the  sale  as  well  as 
to  the  finding  of  a  purchaser,  and  the  mere  fact 
of  his  finding  a  purchaser  under  such  contract 
is  not  a  sufllcient  performance.  Curtis  v.  Wat- 
son, 64  Vt.  549.  To  the  same  effect,  Klrwln  ▼. 
Barney.  27  Misc.  181. 

The  broker  must  show  that  his  demand  is  due 
at  the  time  of  the  commencement  of  the  action. 
Mooncy  v.  Klder.  56  N.  Y.  238,  240. 

And  if  the  services  had  been  rendered  as 
agreed,  and  the  -debt  has  thereby  matured.  It 
Is  the  duty  ol  the  principal  to  pay  it  without 
a  demand,  and  the  doctrine  that  where  a  sum  Is 
payaole  on  tne  happening  of  a  certain  contin- 
gency, and  the  same  has  arisen,  the  debtor  must 
be  notified  thereof,  and  the  money  demanded  of 
him  before  an  action  is  begun,  is  not  applicable. 
Clifford  V.  Meyer,  6  Jnd.  App.  638. 

A  broker,  who  seeks  to  recover  a  fixed  sum  on 
the  ground  that  he  is  employed  to  do  a  particu- 
lar thing  for  a  stipulated  compensation  must 
allege  and  prove,  if  his  allegations  be  denied, 
what  it  was  that  he  was  employed  to  do,  and 
that  he  has  done  it,  as  the  terms  of  the  agree- 
ment between  him  and  his  employer  required. 
Barnes  v.  Roberts,  5  Bosw.  73. 

So,  a  broker,  claiming  commissions  under  an 
agreement  providing  that  the  principal  offers 
to  sell  at  a  cei-taln  price,  and  to  pay  a  certain 
amount  for  services  rendered  In  selUkg  or  plac- 
ing said  property  upon  terms  acceptable  to  him, 
must  allege  in  direct  and  positive  terms  that  he 
did  render  services  which  resulted  in  the  sale 
thereof,  or  that  he  produced  a  party  ready,  will- 
ing, and  able  to  purchase  said  property  upon 
the  terms  named ;  otherwise  It  is  insufficient. 
JacooH  V.  Shecon,  2  Idaho,  1002. 

But  under  a  contract  empowering  him  to  sell 
within  a  given  time,  and  reserving  the  right  to 
lhe  owner  to  sell,  with  a  reservation  of  the 
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broker's  right  to  the  same  fees  at  If  he  sold, 
himself,  where  a  sale  Is  made  by  the  principal 
within  a  certain  number  of  days  after  the  con- 
tract is  made,  it  is  not  necessary  that  the  agent 
should  allesre  performance  of  the  contract  on 
his  part.     Sirgleton  v.  O'Blenis,  125  Ind.  151. 

If  the  contract  has  been  fully  performed,  and 
nothing  remains  to  be  done  but  making 
compensation  in  money,  such  compensation  may 
be  recovered  upon  the  common  counts  which  are 
founded  upon  expross  or  implied  promises,  and 
the  promise  depends  upon  the  performance. 
Menifee  v.  Higgins,  57  111.  50,  52. 

When  a  real-estate  broker  who  undertakes  to 
sell  property  only  succeeus  in  disposing  of  a 
part  and  leases  the  remainder  upon  a  reserved 
ground  rent,  he  is  entitled  to  commissions  only 
on  the  cash  actually  received,  and  not  on  the 
value  of  the  whole  property  unless  the  owner 
contracted  to  pay  more  either  expressly  or  by 
implication.  Blake  v.  Stump.  78  Md.  160,  10 
L.  R.  A.  103. 

In  a  case  in  which  the  broker  had  been  em- 
ployed by  an  assignee  to  sell  upon  commission, 
and  had  performed  the  services  for  which  he 
was  employed  prior  to  the  issuance  of  an  In- 
junction in  the  case,  he  was  held  entitled  to  be 
paid  for  his  bervlces.  Gibson  ▼.  Gray  (Tex. 
Civ.  App.)  43  S.  W.  922.  927. 

The  broker  must  also  prove  that  he  was  the 
procuring  cau^e  of  the  sale.  This  question  Is 
treated  of  in  a  note  to  Iloadley  v.  Savings  Bank 
of  Danbury  (Conn.)  ante,  321. 

II.  Outturn  as  afteottng  perfomnMnee. 

If  the  brok  r  seeks  to  make  his  right  to  com- 
missions depend  upon  usage  or  custom  he  must 
show  that  the  usage  or  custom  Is  so  notorious 
as  to  affect  his  principal  with  knowledge  of  It, 
and  raise  the  presumption  that  he  dealt  with 
reference  to  <t.  or  he  must  show  that  he  had 
actual  knowledge  of  It.  Blake  v.  Stump,  78  Md. 
160,  10  L.  R.  A.  103. 

In  such  a  ease  the  general  rules  of  law  regard- 
ing usages  and  customs,  to  the  effect  that  m 
usage  which  is  to  govern  a  question  of  right 
must  be  so  certain,  uniform,  reasonable,  ancient, 
and  notorious,  uncontradicted,  and  distinct  as 
probably  to  be  known  to.  and  understood  by,  the 
parties  as  entering  Into  their  contract,  and  can- 
not be  proved  by  isolated  Instances,  prevail,  and 
the  custom  must  be  clearly  proved.  Potts  ▼. 
Aechtemacht,  93  Pa.  138,  142;  Pratt  v.  Bank,. 
12  Phila.  378. 

If,  however,  the  broker's  evidence  falls  to  es- 
tablish the  same  the  court  will  refuse  to  recog- 
nize his  claim,  as  the  proper  otHce  of  a  custom 
or  usage  In  business  Is  to  ascertain  and  explain 
the  intent  of  the  parties;  and  it  cannot  be  In 
opposition  to  any  principle  of  general  policy,, 
nor  inconsistent  with  the  terms  of  the  agree- 
ment between  the  parties,  or  against  the  es- 
tablished principles  of  law.  Calland  v.  Trapet. 
70  111.  App.  228.  231;  Blbsell  v.  Ryan,  23  111. 
567. 

The  broker  must  prove  such  usage,  and  it  Is 
competent  for  .the  principal  to  Introduce  any 
evidence  which  tends  to  disprove  any  fact 
necessary  to  bring  the  case  withhi  the  usage. 
Loud  V.  ^all.  100  Mass.  404.  407. 

But  if  the  principal  has  knowledge  of.  and 
consents  to,  a  custom  whereby  the  broker  Is  en- 
titled to  claim  commissions  upon  a  sale  made  by 
the  prlncipfil  during  the  t*me  In  which  the 
broker  has  the  exclusive  agency,  he  will  be  taken 
as  consenting:;  to  be  bound  by  such  custom. 
Harrell  v.  Zlmpleman.  66  Tex.  292,  294. 

Yet.  even  In  the  absence  of  a  contract  mak* 
Ing  the  right  to  compensation  dependent  upon 
the  fact  that  the  property  should  be  sold  by  the 
agent,  the  la^    Is  to  the  same  effect  without 
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reference  to  cndtom,  as  It  is  understood  that  one 
requesting  another  to  perform  serrlces  for  him 
should  agree  ro  pay  a  reasonable  compensation 
for  such   services   If  performed.     Ibid. 

In  this  ca^e  the  court  further  stated  that  the 
office  of  custom  was  largely  to  illustrate  the 
Intention  of  ^contracting  oartles  in  reference  to 
matters  on  which  tl>e  contract  was  not  explicit, 
and,  thereby  terms  not  Inconsistent  with  a  con- 
tract might  be  held  to  be  a  part  of  it,  In  view 
of  the  presumed  Intention  of  the  parties  that 
the  usual  Incidents  to  a  relation  formed  by  the 
contract  should  exist,  but  that  if  the  contract 
between  the  broker  and  the  principal  was  clear 
and  explicit  custom  couid  not  change  It. 

The  fact,  bcwever,  that  a  person  engaged 
in  buying  and  selling  real  estate  at  times  deals 
throti^h  the  agency  of  brokers,  is  not  sufficient 
of  Itjelf  to  affpct  the  principal  with  knowledge 
of  the  peculiar  custom  among  them  as  to  when 
their  commissions  are  considered  as  earned. 
Blake  ▼.  Stump.  73  Md.  160,  10  L,  R.  A.  103. 

Tot  a  local  custom  under  which,  when  a  piece 
of  property  Is  placed  in  the  hands  of  one  agent 
if  he  has  no  customer,  he  goes  among  other 
real-estate  agents  and  solicits  buyers,  and  when 
a  sale  is  eifected  the  commissions  are  divided 
between  them,  although  not  binding  upon  the 
ownei,  yet  ma>  be  sufficient  to  entitle  the  broker 
to  recover  his  commissions  where  he  has  em- 
ployed such  means  for  procuring  a  purchaser 
for  his  principal,  as  it  is  wholly  Immaterial  to 
the  principal  what  numbar  of  persons  his  own 
agent  may  employ  to  assist  him  In  finding  a 
purchaser.     Carter  v.  Webster,  79  111.  4S5,  486. 

A  custom  to  pay  commissions  at  a  given  rate 
upon  finding  purchasers  for  real  estate  cannot 
be  testified  to  by  one  who  by  his  own  evidence  has 
shown  that  be  has  no  experience  or  knowledge 
of  sales  or  commissions  paid  on  similar  sales. 
Potts  V.  Aechternacht,  03  Pa.  138,  142. 

In  a  case  In  which  the  proofs  showed  there 
was  no  special  agreement  as  claimed  by  the 
broker,  but  that  there  was  a  custom  among 
real-estate  brokers  as  to  commissions  on  selling 
real  estate  and  procuring  a  purchaser,,  and  the 
evidence  of  such  custom  was  not  objected  to, 
although  a  question  as  to  what  was  the  cus- 
tomary comiT^ldsion  was  objected  to,  yet  as  the 
existence  of  a  custom  was  shown  without  objec- 
tion, it  was  held  competent  to  ask  what  was  the 
cQstomary  commission,  and  that  if  such  custom 
existed  it  was  to  be  Inferred  that  the  principal 
contracted  for  the  broker'^  services  in  view  of 
the  custom  in  the  absence  of  any  proof  of  a  dif- 
ferent rate  being  agreed  upon.  Morgan  v.  Ma- 
•on,  4  E.  D.  Smith,  636,  638. 

In  Pratt  v.  The  Bank,  12  Phi  I  a.  378,  the 
broker  was  allowed  to  recovei  upon  proving  the 
existence  of  a  general  custom  In  the  city  of 
Philadelphia  by  which,  when  property  was 
placed  in  the  real -estate  broker's  hands  for 
sale,  without  any  special  terms,  he  was  entitled 
to  a  commission  for  being  present  during  the 
continuance  of  his  agenc.v  whether  the  property 
was  sold  directly  by  him  or  otherwise.  Upon 
appeal,  however,  the  court  ordered  a  new  trial, 
as  It  aid  not  appear  that  tae  custom  was  clearly 
proved. 

Where  the  principal  refuses  to  sell,  and  the 
broker  seeks  to  recover  commission  at  a  certain 
per  cent  according  to  the  usage  in  such  cases 
in  a  town  or  city,  the  Implied  contract  to  pay 
such  commission  depends  upon  the  consumma- 
tion of  the  sale,  and  it  must  be  shown  that  the 
cnstom  was  clear  and  so  notorious  that  it  must 
be  presumed  that  the  parties  have  a  knowledge 
of  it,  and  thrt  the  contract  was  made  In  refer- 
ence to  It,  as  without  a  sale  no  recovery  can  be 
had.     Power  v.  Kane,  5  Wis.  265,  268. 

It  has  been  held  that  a  custom  for  real-estate 
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brokers  to  receive  comm'.eelons  on  sales  mad* 
by  them  for  Uiemselves  hnder  which  they  are 
entitled  to  recover  for  their  services  where  no 
sales  are  made,  cannot  be  said,  as  a  matter 
of  law.  to  be  unfair,  unreasonable,  or  in  viola- 
tion of  any  legal  right.  Qreen  v.  Wright,  36 
Mo.  App.  208. 

In  Viaux  V.  Old  South  Soc.  133  Mass.  1,  10, 
the  broker  relied  upon  a  usage  to  the  effect 
that  a  broker,  whose  services  were  accepted  by 
the  seller  and  who  Introduced  the  seller  to  an 
ultimate  purchaser,  was  eutltled  to  a  commis- 
sion upon  the  amount  for  which  the  estate  was 
sold,  If  ultimately  purchased  by  the  person  so  In- 
troduced whether  or  not  the  sale  was  finally  ef- 
fected by  the  same  broker  or  by  other  parties  ;  and 
the  court  stated  that  under  the  contract  implied 
by  the  employment  of  the  broker  as  broker  as 
modified  by  this  usage,  he  became  entitled  to  his 
commissions  when  he  found  a  purchaser,  and 
brought  the  parties  together,  If  a  cale  was  made 
to  the  purchaser,  but  he  was  not  entitled  to  re- 
cover unless  he  found  and  Introduced  a  person 
who  became  a  purcuaser.  Tombs  v.  Alexander, 
101  xViass.  25r.,  256,  3  Am  Rep.  340,  and  Loud  v. 
Hail,  106  M&M.  404.  followed. 

III.  The  nocesiitj/  of  a  toritten  contract. 

A  real-estate  broker  may  be  employed  simply 
to  find  a  purchaser  either  generally,  or  upon 
certain  terms  of  payment,  or  he  may  be  re- 
qnlred  by  the  terms  of  his  employment  to  go 
further  and  procure  from  the  purchaser  a  con- 
tract that  is  valid  and  binding  between  him  and 
the  seller,  and  in  the  latter  class  of  cases  be- 
fore he  can  recover  his  commission  he  must  pro- 
cure such  a  binding  contract  unless  the  same  is 
waived  by  the  principal,  else  he  will  not  be 
deemed  to  have  completed  his  undertaking. 
Piatt  V.  Johr,  »  Ind.  Apo.  58. 

The  parti<?s  have  a  ri<Lt  to  provide  in  their 
contract  that  the  broker  sriall  not  only  find  a 
purchaser,  bnt  shall  Al^n  procure  from  such 
purchaser  a  valid  agreement  in  writing  which 
will  take  the  case  out  of  the  statute  of  frauds, 
and  when  this  is  the  arrangement  no  commis- 
sions can  be  collected  until  such  written  agree- 
ment to  purchase  Is  furnished.  Mci«'arland  v. 
LlUard,  2  Ind.  App.  160. 

It  is  the  general  rule  under  a  contract  to  pro- 
cure a  purchaser  that  an  oral  agreement  upon 
the  part  of  the  purchaser  will  not  be  a  valid  en- 
forceable agreement,  and  If  he  refuses  to  com- 
plete the  sale  alter  such  oral  agreement  without 
failure  on  the  part  of  the  seller,  the  principal, 
the  obligation  of  the  broker  will  not  be  fulfilled 
and  he  cannot  recover  his  commissions.  Park- 
er V.  W.alker,  86  Tenn.  566,  569. 

If  the  broker  does  not  produce  a  purchaser  to 
the  owner  who  is  ready,  able,  and  willing  to 
buy  :f  the  owner  will  carry  out  the  sale,  he 
must,  In  order  to  tulfil  his  contract,  bring  to 
the  owner  a  valid  contract  from  the  purchaser 
so  that  the  owner  may  hold  the  purchaser  in 
damages  if  he  fails  to  complete  the  purchase. 
Uuggins  V.  Hearne.  74  Mo  App.  86,  87 ;  Wright 
v.  Brown,  68  Mo.  App.  577. 

And  If  a  real-estate  broker  secures  a  valid 
contract  of  purchase  sig«.ed  by  a  person  who  Is 
able  specifically  to  perform  it,  or  is  financially 
able  to  answer  in  damages  in  case  he  should 
make  default,  he  has  performed  his  contract 
and  is  entitled  to  his  commissions.  Chlpley  v. 
Lea  the,  60  Mo.  App.  15,  i:0. 

And  the  broker's  contract  to  effect  a  valid 
sale  IS  complete  when  he  delivers  or  tenders  to 
the  owner  a  valid  written  contract  containing 
the  terms  of  the  sale  agreed  upon,  signed  by 
the  parties.  Hayden  v.  Grillo,  35  Mo.  App.  647, 
054. 

The  burden  of  proof  rests  with  the  brok.;r  to 
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proT«  that  he  procured  a  valid  contract  midor 
which  his  principal  can  compel  specific  perform- 
ance, as  the.  broker's  recovery  most  be  secundum 
allegata  et  probata,  Norman  ▼.  Renther,  25 
Misc.  161. 

And  this  is  so  for  the  reason  that  a  written 
contract  is  an  essential  element  to  his  right  to 
commissions.  Barnard  ▼.  Monnot,  3  Keyen, 
203,  34  Barb.  90,  03. 

And  if  an  enforceable  agreement  is  not  entered 
into  between  the  principal  and  the  purchaser, 
and  no  fault  <s  attached  to  the  principal,  the 
broker  cannot  recover  his  commissions.  Piatt  v. 
Kohler,  66  Hun,  557,  660 ,  Felts  v.  Butcher,  C3 
Iowa,  414. 

If,  however,  the  principal  accepts  the  purchas- 
er found  by  the  broker  either  upon  the  terms 
previously  proposed,  or  upon  modified  terms 
then  agreed  upon,  and  a  valid  contract  is  en- 
tered into  between  them,  the  commission  Is 
earned.  Coleman  v.  Meade,  13  Bush,  358,  368. 
To  the  same  effect,  Gibson's  Estate,  8  Pa. 
DIst.  R.  147,  148. 

And  if  the  broker  establishes  such  fact  h«r 
makes  out  a  prima  facie  case  entitling  him  to 
commissions.  Liemon  v.  Lloyd,  46  Mo.  App. 
452,  456. 

But  the  broker  must  show  that  the  parties 
brought  together  by  him  have  entered  Into  a  con- 
tract enforceable  between  them  in  a  court  of 
equity.  In  otner  words,  there  must  be  an  agree- 
ment by  which  the  parties  are  legally  Doond. 
Mlchener  v.  Beirn,  9  Pa.  Co.  Ct.  637 ;  Haines  v. 
Bequer,  9  Phlla.  51 ;  Barnard  v.  Monnot,  34 
Barb.  90.  93.  3  Keyes,  208,  1  Abb.  App.  Dec.  108. 

So,  the  party  secured  by  the  broker  must 
actually  contract  for  the  purchase  of  the  prop- 
erty at  a  price  acceptable  lo  the  owner.  Ke>s 
v.  Johnson,  68  Pa.  42,  43 ;  Glentworth  v.  Luther, 
21  Barb.  145,  Conkilng  v.  Krakauer,  70  Tex. 
735;  Gross  v.  Stevens,  32  Minn.  472,  474. 

Again  the  terms  of  the  sale  must  be  reduced 
to  writing  and  subscribed  by  the  contracting 
parties.     Bab  v.  Hirschbeln,  33  N.  Y.  S.  B.  423. 

The  doctrine  arises  from  the  fact  that  a  con- 
tract to  procure  a  purchaser  not  only  Implies 
that  tbe  purchaser  shall  be  one  able  to  comply, 
but  olso  the  Idea  that  ihe  seller  and  the 
purchaser  must  be  bound  to  each  other  in  a  valid 
contract.  Parker  v.  WalFcr,  86  Tenn.  06t7, 
560 :  Wilson  v.  Mason,  156  III.  304. 

There  must  also  be  a  subscription  to  the  con- 
tract by  the  party  selling  or  his  agent,  and  it 
is  not  sufficient  that  there  be  a  subscription  by 
the  purchaser  alone.  Haydock  v.  Stow,  40  N. 
T.  3(;3. 

And  a  contract  or  memorandum  In  writing 
binding  upon  both  parties  is  a  sale  effected  with- 
in the  meaning  of  an  agreement,  to  pay  com- 
missions on  a  sale  of  the  land,  although  a  form- 
al deed  Is  not  executed  and  delivered.  Bice  v. 
Mayo,  107  Mass.  550,  552. 

If  the  purchaser  proves  acceptable  to  the 
owner,  and  a  written  contract  Is  duly  executed 
by  the  partlep  the  broker  can  do  no  more,  and 
his  duty  is  ended.  Donohue  v.  Flanagan,  28 
N.  Y.  S.  B.  757. 

Yet,  If  the  ugreement  Is  signed  by  some  other 
person  not  lawfully  authorized  In  writing  to  do 
so,  It  will  not  be  binding  upon  the  purchaser 
under  the  statute  of  frauds,  and  therefore  the 
broker  cannot  recover  commissions  thereunder 
as  upon  a  performance  of  his  contract.  Wilson 
V.  Mason,  158  III.  304. 

And  If  the  ttatute  of  frauds  would  be  a  good 
defncse  to  an  action  by  thc^  principal  against  the 
purchaser  for  the  enforcement  of  a  contract, 
it  Is  not  su'*h  a  contract  as  will  entitle  the 
broker  to  recover  his  commissions  upon  a  sale 
ai  the  property.     IMd. 

If  the  contract  provides  that  the  land  "must 
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be  sold  to  a  person  ready,  willing,  and  able  to 
purchase,"  It  is  not  enough  that  there  has  been 
a  contract  of  sale  made,  as  there  must  be  a 
sale  before  the  commission  can  be  said  to  be 
earned.     Stewart  v.  Fowler,  87  Kan.  677. 

And  If  the  contract,  entsred  into  through  the 
broker's  agency,  is  of  such  a  character  that  thi-. 
party  contracting  by  the  exercise  of  an  optioo 
can  relieve  himself  of  the  obligation  to  com- 
plete the  same,  and  does  not  in  fact  become  the 
purchaser,  the  bro!rer  cannot  recover  his  com- 
missions as  upon  a  performance  of  his  contract. 
Klmberly  ▼.  Henderson,  29  Md.  512,  515. 

So,  If  the  broker  has  found  a  party  willing  to 
purchase,  and  duplicate  contracts  are  entered 
into  which  vary  in  their  terms,  and  are  radical- 
ly different,  so  that  they  cannot  l>e  reconciled, 
he  cannot  recover  his  commissions,  aa  such 
services  do  not  produce  a  purchaser.  Pierce  v. 
Truitt  (Pa.)  12  Atl.  601. 

If  the  broker  produces  an  Informal  agreement 
to  be  signed  by  the  parties  the  principal  may 
show  that  the  contract  t«  merely  provisional, 
and  does  not  express  all  the  terms  of  the  con- 
tract as  understood  by  the  broker,  and  that  the 
deal  is  never  commmmsted  because  no  final 
agreement  is  ever  made  by  the  principal  with 
the  party  found  by  the  broker.  Buxton  v.  Beal. 
49  Minn.  230. 

If  the  broker  finds  a  party  who  offers  a  price 
which  his  priTicipa*  agr'ses  to  take,  but  before 
the  agreement  becomes  obligatory  upon  both 
such  party  refuses  to  consummate  it  on  tbe 
ground  of  some  real  or  supposed  defect  In  the 
title,  the  brokf'r  has  not  performed  his  contract 
80  as  to  entitle  him  to  his  commissions,  especial- 
ly where  sucb  proposed  purchaser  has  not  com- 
mitted himself  to  a  purchase,  and  his  principal 
is  not  offering  the  property  free  from  objec- 
tions to  title.  Blaukenshlp  v.  Ryerson,  60  Ala. 
426. 

In  Gilchrist  v.  Clarke,  80  Tenn.  683,  the  brok- 
er had  communicated  to  the  owner  the  fact  that 
the  purchaser  had  exprbssed  his  willingness  to 
purchase  at  a  given  sum.  and  was  aothorised 
to  close  the  trade,  but  as  the  sale  fell  throngn 
by  the  fault  of  the  purchaper.  and  as  the  broker 
had  neglected  to  secure  a  valid  written  contract 
of  sale  signed  by  the  pirchaser,  his  claim  for 
commissions  was  disallowed,  as  his  principal  was 
without  cause  of  action  against  the  purchaser 
to  compel  specific  performance  and  an  accept- 
ance of  his  title,  which  was  good. 

If  the  contract  with  the  broker  requires  an 
Actual  sale  to  be  made  through  his  agency,  a 
mere  unfulfilled  provisional  arrangement,  not 
dependent  upon  the  principal's  actions,  is  not 
sufficient  to  entitle  him  to  recover  commissions, 
and  he  must  show  a  binding  contract  enforcea- 
ble as  between  the  parties,  and  a  conveyance  of 
the  land  pursuant  thereto.  Condict  ▼.  Cowdrey. 
139  N.  Y.  273,  280. 

In  Pratt  v.  Kohler,  66  Hun,  667,  660,  the 
broker  had  not  per'omned  his  contract,  and  his 
claim  for  commissions  was  refused,  as  tbe 
fact  that  a  binding  contract  was  never  enteri'd 
into  was  not  prevented  by  any  act  on  the  part 
of  the  princtpai,  but  the  purchaser  objected  to 
the  terms  of  the  written  contract  as  more  on- 
erous than  those  of  the  primary  verbal  arrange- 
ment. No  change  of  m<nd  on  the  prlndpaPs 
part  was  shown,  neither  did  it  appear  that  he 
refused  to  carry  out  the  contract  upon  his  au- 
thorized terms,  but  he  had  received  no  benefit 
from  the  contract  or  from  the  broker's  efforts, 
and  he  was  not  in  a  position  to  compel  specific 
performance  of  the  contract  or  to  recover  dam- 
ages. 

A  mere  authority  or  memorandum  aathoris- 
ing  a  party  to  offer  a  certain  sum  for  the  prind- 
pal's  property,  signed  by  the  proposed  nurchas- 
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«r,  do€a  not  amount  to  an  agreement  to  purchase 
whereby  the  broker  can  claim  commissions, 
•especially  where  the  pur 'baser  subsequently  re- 
fuses to  deal  with  the  party.  Montgomery  y. 
Knickerbacker.  27  App.  Dly.  117. 

In  the  case  of  an  option  to  the  broker  which 
states  the  price  and  some  of  the  conditions  of 
sale,  and  that  "the  details  are  to  be  settled  later 
in  conformity  with  the  above  understanding" 
under  which  the  broker  glres  up  the  notion  of 
purchase,  and  assumes  the  position  of  broker  to 
procure  a  purchaser,  and  Introduces  purchasers 
who  indorse  the  option  and  agree  to  purchase 
"at  the  within  mentioned  terms  and  price/'  but 
with  a  reducilon  In  the  price,  which  contract 
one  of  the  purchasers  does  not  consider  binding 
upon  him.  as  It  he  made  up  his  mind  to  carry 
out  the  transaction,  a  proper  contract  was  to 
be  drawn  up,  such  contract  Is  properly  sub- 
mitted to  the  Jury,  as  >t  is  for  them  to  say 
whether  there  is  a  meeting  of  the  minds  of  the 
parties  sufficient  to  constitute  a  valid  contract 
of  sale  and  purchase  upon  which  the  broker  can 
recover  his  commissions.  Follnsbee  v.  Sawyer, 
H  Misc.  870. 

A'ld  if  the  quantity  of  land  Is  not  known,  the 
fact  Thai  the  owner  neglected  to  have  It  sur- 
veyed Is  no  excuse  for  the  broker's  not  making 
«  binding  contract  of  sale  with  the  purchaser, 
«o  as  to  give  him  a  right  to  recover  damages 
in  lien  of  commissions, — especially  where  the 
contract  gave  him  the  power  to  have  the  survey 
cnade  himself  at  his  principal's  expense.  Smith 
V.  Tate,  82  Va.  657.  In  this  case  the  sale  made 
was  a  mere  conditional  verbal  one  not  binding 
upon  the  purchaser. 

In  Cromble  v.  Waldo,  187  N.  T.  129,  138,  the 
eonrt  refused  to  allow  the  broker's  claims  for 
commissions  although  they  drew  up  what  ap- 
peared to  be  ihe  best  agreement  they  could  get 
wlth<iut  any  direction  or  suggestion  from  the 
principal,  as  the  agreemeni  was  of  no  avail  to 
the  principal,  did  not  bind  the  other  parties, 
conld  not  be  enforced  against  them,  could  not 
be  performed  by  their  principal,  and  was 
practically  a  nullity. 

Yet,  a  mere  undertaking  on  the  part  of  the 
broker  to  **sell"  does  not  Imply  that  he  Is  to 
procure  a  written  agreement  from  the  pur- 
chaser.    McFarland  v.  Llllard,  2  Ind.  App.  160. 

And  If  an  agent,  employed  to  sell  land,  finds 
a  purchaser  who  Is  ready,  able,  and  willing  to 
purchase  upon  the  terms  given  bv  his  principal, 
the  contract  of  sale  need  not  be  In  writing  as 
A  condition  precedent  to  the  agent's  right  to 
recover  for  his  services, — especially  if  the 
principal  is  unable  or  refuses  to  perform  on  his 
part.  Vaughan  v.  McCarthy,  59  Minn.  199 ; 
Barnard  v.  Monnot  33  How.  Pr.  440,  1  Abb. 
ApD.  Dec  108,  3  Keyes,  203;  McFarland  v. 
Llllard,  2  Ind.  App.  160:  Hlldebrand  v.  LIllls, 
10  Colo.  App.  522:  Buckingham  v.  Harris,  10 
■Colo.  459;  Finnerty  v.  Fritz.  5  Colo.  178. 

The  rule  last  stated  Is  based  upon  the  fact 
that  the  agent  who  Is  the  procuring  cause  of  the 
sale  Is  always  entitled  to  his  commissions.  Scott 
V.  Clark,  3  S.  D.  48t> :  Zeimer  v.  Antisell,  75  Cal. 
509. 

Bit  where  the  broker,  pursuant  to  his  employ- 
ment, i>rodiices  a  purchaser  who  is  willing  and 
ready  to  take  the  property  on  the  terms  ac- 
ceptable to  the  principal,  and  the  principal  en- 
ters Into  a  written  contract  with  him  express- 
ing the  terms  of  the  sale,  and  the  principal  Is 
solvent  and  able  to  perform  the  contract,  the 
broker  then  becomes  entitled  to  his  commissions, 
although  the  purchaser  may  afterwards  refuse 
to  perform,  without  any  fault  on  the  part  of  the 
principal.  Ix>ve  v.  Owens,  31  Mo.  App.  501, 
£10 :  Gilder  v.  Davis,  137  N.  Y  504,  20  L.  R. 
A.  808.  To  the  same  effect  Love  v.  Miller,  53 
44  L.  R.  A. 


I  Ind.  294,  21  Am.  Rep.  192 ;  Bums  v.  Ollphant, 
78  Iowa,  456,  459 ;  Rice  v.  Mayo,  107  Mass. 
550;  Veazle  v.  Parker,  72  Me.  443;  Goss  v. 
Stevens,  32  Minn.  472 ;  Coleman  v.  Meade,  13 
Bush.  358 ;  Keys  v.  Johnson,  68  Pa.  42 ;  Fraser 
V.  Wyckoff,  68  N.  Y.  445,  448 ;  Martin  v.  SllU- 
man,  53  N.  Y.  615:  Lloyd  v.  Matthews,  61  N. 
Y.  124 ;  Duclos  v.  Cunningham,  102  N.  Y.  678 ; 
Knapp  V.  Wallace,  41  N.  Y.  477 ;  Gonzales  v. 
Broad.  57  Cal.  224  ;  McCreery  v.  Green,  38  Mich. 
184,  185 ;  Shepherd  v.  Hedden.  29  N.  J.  L.  345 ; 
Kerfoot  v.  Steele,  113  111.  610 ;  Collins  v.  Fow- 
ler, 8  Mo.  App.  588. 

But  the  contract  signed  must  be  sufficient  to 
bind  the  purchaser  to  specifically  perform  the 
same  on  his  part.  Simonson  v.  Klssick,  4  Daly, 
143 ;  Cromble  v.  Wa!do.  42  N.  Y.  S.  R.  225. 

The  above  rule  is  based  upon  the  theory  that 
the  failure  to  carry  out  such  a  contract  Is  a 
matter  that  concerns  only  the  parties  to  It,  the 
one  in  the  right  having  a  complete  remedy 
against  the  other  at  fault  which  he  may  prose- 
cute or  not  an  he  pleases.  Donohue  v.  Flana- 
gan, 28  N.  Y   8.  R.  757. 

And  when  a  purchaser  enters  into  a  contract 
a  bo  J  a  fide  case  Is  made  out  by  the  broker,  and 
the  presumption  will  prevail  that  such  party 
Isable  to  perform  It.  Stewart  v.  Smith,  60  Neb. 
631. 

So,  a  binding  contract  In  writing  which  only 
passes  the  equitable  title,  of  which  specific  per- 
formance can  be  decreed,  is  sufficient  to  entitle 
the  broker  to  recover  commissions  where  his 
acts  have  led  up  to  such  contract.  Ward  v. 
Cobb,  148  Mass.  518. 

Where  the  contract  has  been  reduced  to  writ- 
ing with  sufficient  deflniteness  to  witness  the 
bringing  of  tue  minds  of  the  parties  together, 
on  the  defendant's  terms,  the  fact  that  the 
broker  subsequently  meets  the  principal  and 
endeavors  to  procure  a  new  contract,  or  another 
contract  between  the  same  parties,  or  one  sub- 
stituted In  the  place  of  the  purchaser,  will  not 
In  any  way  affect  the  broker's  right  to  commis- 
sions. Levy  V.  Ruff,  4  Misc.  180,  Affirming  8 
Misc.  147. 

If  the  contract  for  the  sale  of  real  estate  as 
made  between  the  principal  and  the  purchaser 
Is  in  a  certain  sense  optional  and  provides  for 
a  sum  of  money  as  liquidated  damages  to  be 
paid  by  the  party  falling  to  perform,  yet,  if 
the  principal  signs  and  approves  of  it,  the  brok- 
er has  earned  his  commissions,  although  in  the 
end  the  purchaser  may  not  take  a  conveyance, 
and  may  perfer  to  pay  the  liquidated  damages. 
Glider  v.  Davis,  138  N.  Y.  604,  20  L.  R.  A.  398 ; 
Leete  v.  Norton,  43  Conn.  219,  226. 

In  the  latter  case  the  court  stated  that  the 
principal  could  not  be  allowed  to  deny  that  such 
sum  of  money  was  an  equivalent  as  between 
himself  and  the  broker  by  whose  aid  he  made 
the  contract,  and  thus  avoid  payment  of  com- 
missions, even  though  the  money  may  not  be 
paid,  as  the  broker  has  rendered  services  for 
him  which  he  agreed  were  an  equivalent  to  pro- 
curing an  exchange  of  tne  property.  Leete  v. 
Norton,  43  Conn.  219,  226. 

Where  the  brokpr  brings  the  minds  of  the 
parties  to  meet  on  the  terms  embraced  In  an  In- 
formal agreement,  the  fa'*t  that  the  parties  sub- 
sequently'agree  to  modify  the  terms  by  requir- 
ing ail  cash,  and  that  the  purchaser  is  not  able 
to  fulfil  the  uew  conditions,  will  not  affect  the 
broker's  right  to  commissions,  as  all  that  Is  re- 
quired of  the  broker  Is  thai  the  purchaser  should 
be  ready  and  willing  to  enter  into  the  contract 
on  the  terms  of  the  Informal  contract, — espe- 
cially as  the  evidence  does  not  show  that  the 
purchasers  were  unwilling  or  unable  to  carry  out 
the  terms  of  such  informal  contract.  Levy  v 
Ruff,  4  Misc.  180,  Affirming  8  Misc.  147. 
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But  in  Bennett  ▼.  Egan.  3  Misc.  421,  424.  the 
broker's  claim  for  commissions  was  refused,  al- 
though the  contract  was  signed  by  both  the 
principal  and  the  purchaser,  as  the  parties  sub- 
sequently disagreed  as  to  the  terms  of  the  pur- 
chase-money mortgage  and  the  principal  refused 
to  enter  into  any  additional  contract.  The  court 
in  this  case  found  that  the  contract  was  not 
enforceable  against  the  purchaser,  and  only 
amounted  to  an  agreement  on  the  purchaser's 
part  fo  execute  a  contract  to  purchase  or  forfeit 
a  certain  amount. 

So,  in  [^^y  V.  Kottman.  11  Misc.  372,  the 
court  also  refused  the  brokt^r's  claim,  as  the  only 
evidence  of  a  contract  was  a  receipt  given  on  a 
Sunday  "on  account'*  of  the  purchase  "price"  on 
"the  sale  of  premlf^es,*'  which  provided  for  a 
contract  to  be  drawn  up  thereafter,  as  such 
receipt  only  aaiounted  to  an  option. 

The  above  case  is  distinguished  from  that  of 
Slraonson  v.  Kissick,  4  Daly.  143,  upon  the 
ground  that  in  that  case  a  consideration  had 
been  paid  on  account  of  and  as  part  of  the 
purchase  money,  and  the  contract  was  one  en- 
forceable in  a  court  of  equity,  and  not  a  mere 
option. 

In  the  last-mentioned  case  the  agreement, 
which  was  signed  by  both  parties,  certifled  that 
the  principal  sold  to  the  purchaser  the  property 
In  question  at  a  given  sum  and  was  accepted  by 
the  purchaser,  who  paid  the  earnest  money  men- 
tioned therein.  It  was  contended  that  it  was 
not  sufficient  to  bind  the  purchaser,  as  his  name 
was  not  mentioned  in  the  body  thereof,  and  that 
it  imposed  no  obligations  upon  him  and  did  not 
bind  him  to  do  anything,  and  that  it  was  a  mere 
option  ;  but  the  court  held  there  was  a  sufficient 
contract  shown  to  enable  the  broker  to  recover 
as  upon  a  performance  of  his  contract. 

The  case  of  Bennett  v.  Egan,  8  Misc.  421,  was 
similar  in  the  circumstances  to  Levy  v.  Kott- 
man, 11  Misc.  372,  8upra,  but  in  that  case  the 
written  contiact  or  receipt  was  stronger  as  it 
was  signed  by  both  parties  and  not  by  the  seller 
alone,  and  in  relation  to  it  the  court  stated 
that  "the  question,  therefore,  arises  whether 
the  said  wrltf:en  instrument  of  Itself  was  or  was 
not  an  enforceable  contract  for  the  sale  and  pur- 
chase of  the  real  estate  therein  referred  to," 
and  after  a  full  disclosure  of  all  the  authorities 
included  that  it  was  not. 

Under  a  contract  to  pa>  commissions  If  the 
«aie  is  made  or  closed  with  a  certain  purchaser, 
the  broker  must  prove  that  the  trade  was  closed, 
ABttoder  such  a  contract  the  sale  must  be  closed 
and  consummated  and  the  mere  finding  of  a 
purchaser  ready,  able,  and  willing  to  take  the 
property  is  not  a  sufficient  performance  of  the 
contract,  and  the  fact  that  the  sale  is  not  made 
owing  to  default  on  the  part  of  either  of  the 
parties.  Lyie  v.  University  Land  &  Invest.  Co. 
(Tex.  Civ.  App.)  30  S.  W.  723,  725.  In  this 
case  the  purchaser  demanded  a  deed  in  a  certain 
form,  which  was  refused,  and  it  did  not  appear 
that  the  principals  were  bound  to  give  It. 

Under  a  contract  to  negotiate  a  sale, — that 
is  to  procure  a  valid  contract  of  purchase  en- 
forceable by  the  vendor  If  his  title  Is  perfect,  or 
If  he  does  not  procure  such  contract,  to  bring 
the  parties  together  in  order  that  the  principal 
may  secure  such  a  contract,  unless  he  Is  willing 
to  trust  to  an  oral  agreement, — It  Is  not  suffi- 
cient for  the  broker  to  merely  find  a  purchaser 
financially  able,  and  who  verbally  agrees  to 
purchase  upon  the  terms  of  the  principal,  and 
makes  a  deposit,  but  who  neither  signs  a  bind- 
ing agreoment  to  nurchase,  nor  is  produced  to 
the  vendor  as  a  person  ready  and  willing  to  en- 
ter into  such  a  contract.  Gunn  ▼.  Bank  of 
California,  Oy  Cal.  349. 

In  DIdion  v.  Duralde,  2  Rob.  (La.)  163,  165, 
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it  is  said  that  no  brokerage  is  dne  In  a  case 
of  a  sale  until  it  Is  actually  effected,  and  the 
broker  cannot  In  such  a  case  claim  to  be  reim- 
bursed his  expenses  incurred  in  advertising  or 
procuring  certificates  from  the  recorder  of  mort- 
gagee, etc.,  or  in  taking  a  Journey, — especially 
where  no  evidence  Is  offered  of  the  same. 

The  Maryland  cases  assert  that  it  is  not  suf- 
ficient for  the  ag«^nt  to  procure  a  purchaser  who 
enters  Into  a  written  contract  to  purchase,  but 
the  purcbaser  must  actually  purchase,  by  com- 
plying with  the  terms  agreed  upon,  unless  hi» 
failure  to  do  so  is  caused  by  the  fault  of  the 
principal.  KImberty  v.  Henderson,  29  Md.  512 ; 
Iticbards  v.  Jackson,  31  Md.  252,  1  Am.  Hep.  49. 

In  this  holding  It  would  beem  that  the  Mary- 
land cases  stand  alone,  as  the  prevailing  rule  is. 
that  when  the  broker  has  produced  a  purchaser, 
willing,  able,  and  ready  to  purchase  upon  hl» 
principal's  terms,  and  a  valid  and  binding  con- 
tract Is  entered  into  with  such  purchaser  by 
the  principal,  the  broker  has  performed  his  con- 
tract, and  is  entitled  to  his  commissions. 

Although  the  parties  may  agree  that  no  com- 
mission shall  be  paid  or  earned  unless  the  brok- 
er procures  from  the  purchaser  a  vsJId  wiittea 
agreement,  yet  even  In  such  a  case  the  principal 
may  waive  such  condition  by  accepting  a  pur- 
chaser and  selling  to  him.  McFarland  v.  Lill- 
ard,  2  Ind.  App.  160 

And  there  are  cases  which  uphold  an  ora) 
agreement  when  the  same  Is  accepted  by  the  par- 
ties and  acted  upon  by  chem  and  the  purchaser 
is  satisfied  to  carry  out  the  same. 

So,  If  the  agreeor^ent  to  purchase  Is  not  re- 
duced to  writing,  and  is  therefore  not  binding, 
but  the  parties  proceed  thereon  and  complete 
the  transaction  by  the  delivery  of  the  convey- 
ance and  the  payment  of  the  purchase  money, 
the  bioker  Is  entltlod  to  his  commissions,  for  the 
reason  that  the  sale  made  by  him  is  recognized 
and  acted  upon  by  the  parties,  and  Ills  princi- 
pal has  the  benefit  of  his  services  In  bringing 
about  the  sale.  Watson  v.  Brooks,  8  Sawy.  316, 
319. 

And  It  Is  not  of  the  essence  of  the  contract 
between  the  principal  and  the  broker  that  the 
agreement  of  sale  should  be  valid  and  enforcea- 
ble; it  may  be  verbal  or  written,  plain  or  ob- 
scure in  its  Lerms,  loaded  with  conditions  or 
free  from  any :  it  may  raise  a  complete  barrier 
to  ita  fulfllmont,  If  objection  to  some  of  its 
provisions  were  made  but  all  are  unavailing  to 
defeat  the  broker's  right  where  he  acts  in  good 
faith  if  the  parties  have  with  full  knowledge 
met  upon  a  common  ground  and  accepted  what 
was  offered  as  expressive  of  their  minds.  Fol- 
Insbee  ▼.  Sawyer,  8  Misc.  370. 

So,  a  binding  written  contract  Is  not  re- 
quired where  the  principal  is  In  a  situation  to 
execute  it  himself.  Gelatt  v.  Ridge,  117  Mo. 
553,  560. 

It  is  not  absolutely  essential  that  there 
should  be  shown  a  contract  binding  on  the  party 
produced  when  the  purchaser  stands  ready  to 
perform  his  part  of  the  contract.  Mlddleton 
V.  Thompson,  108  Pa.  112.  119 :  Keys  v.  John- 
son, 08  Pa.  4^ ;  Clendenon  v.  Pancoaat,  75  Pa. 
216 :  Sweeney  v.  Ten  Mile  Oil  ft  Gas  Co.  130  Pa. 
193 ;  Reed  v.  Reed,  82  Pa.  426 ;  Green  ▼.  Lucas. 
33  L.  T.  N.  S.  584  :  Levy  v.  Ruff.  4  Misc.  ISC 
Affirming  8  Misc.  147. 

And  if  the  purchaser  Is  not  only  able  but 
willing  to- complete  an  oraJ  agreement  for  sale, 
and  the  principal,  the  vendor,  refuses  to  sell  or 
Is  unable  to  fulfil  the  terms  upon  his  part,  or 
to  make  a  good  title,  or  If  the  trade  falls 
throdgh  by  reason  of  any  default  on  the  part 
of  the  principal,  the  commissions  will  be  con- 
sidered earned.  Parker  v  Walker,  86  Tenn. 
566,  569. 
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So,  the  mere  fact  that  the  contract  of  sale  la 
not  in  wrltin^r  and  signed  by  the  purchaser  Is 
not  alone  sulhclent  to  deprive  the  broker  of  bis 
rights  If  the  uurchaser  does  not  take  advantage 
-of  his  rlghtK  under  the  statute  of  frauds.  Mc- 
Karland  v.  LI  Hard,  2  Ind.  App.  160. 

And  the  necessity  of  a  written  contract  of 
sale  may  be  rendered  unnecessary  If  the  agent 
brings  the  parties  toi^etber,  and  the  purcbaHcr 
offers  to  complete  rhe  contract  provided  the 
vendor  will  make  fhe  conveyance :  and  in  such 
a  case  the  agent  has  dono  all  that  he  can  do. 
Ilayden  v.  Gdllo,  Ho  Mo.  App.  647,  654. 

If  the  cas€  shows  a  parol  contract  of  sale 
.iiade  before  the  coromenct>ment  of  the  broker's 
action  to  recover  commissions  upon  the  princi- 
:)ars  terms,  such  fact  is  prima  facie  evidence 
tliat  a  purchaser  has  been  found  ready  to  pur- 
chase the  property,  and  the  mere  fact  that  the 
principal  is  unable  or  refuses  to  consummate 
tJie  sale  does  .lot  atfect  the  broker's  right,  in  the 
absence  of  evidence  that  tiie  contract  would  not 
have  been  consummated  bad  the  principal  been 
roady  to  make  the  deed  and  give  possession  to 
the  purchaser.  Mooney  v.  Eider,  56  N.  Y.  238, 
J40. 

And  even  where  there  is  an  Intention  to  re- 
•  luce  an  oral  agreement  to  writing,  but  before 
'be  contract  Is  so  reduced  the  owner  or  prlncl- 
:)al  recedes  therefrom,  he  Is  nevertheless  liable 
*'or  the  broker's  commissions.  Levy  v.  Ruflf. 
\  Misc.  180.  Affirming  3  Misc.  147  :  Barnard  v. 
Monnot,  3  Keyes,  203;  Krahner  v.  Hellman.  16 
Daly.  132;  Kalley  v.  Raker,  132  N.  Y.  1;  Gilder 
».  Davis,  137  N.  Y.  ."^OO.  20  L.  R.  A.  398. 

fn  Clendenun  v.  Pancoast.  7.'5  Pa.  213,  there 
•vns  no  binding  contract  aud  so  In  Sweeney  ▼. 
Ten  Mile  Oil  &  Gas  Co.  130  Pa.  193,  It  afflrma- 
Jlvely  appeared  that  no  such  contract  was  made. 
and  aJso  In  Reed  v.  Reed,  82  Pa.  42G.  In  which 
'-nse,  while  the  accented  piiichaser  was  consider- 
ing the  motier  on   a  time   option  allowed   for 
'hat    purpose     the    principal    sold    to    another. 
These  cases  dearly  show  that  a  binding  contract 
»f  sale  Is  not  necessary  where  the  party  pro- 
winced  by  the  broker  stands  ready  to  perform  his 
7>art  of  the  proposal,  and  the  failure  to  do  so 
■  >ccor8   through   the   fault   or   Inability   of   the 
principal.     Tney  are  further  supported  by  the 
'ater  case  of  Mlddleton  v.  Thompson.   163  Pa. 
112,   110.  which   holds   the  same  doctrine. 

And   if  the  principal   has  acted  for  himself 
in   concluding  the  sale  to  the  purchaser  found 
>>y  the  broker,  and  Is  satisfied  with  the  sltua- 
lion,  and  the  contract  with  the  broker  Is  un- 
'ondltionai,  the  question  of  the  enforceability  of 
the  contract  between  the  principal  and  the  pur- 
chaser rannot  be  considered  by  the  Jury,  as  such 
«iue3tiou    was  not   contemplated   by   either   the 
irindpal  or  the  broker  at  the  time.     Balrd  v. 
;iecl:er  (S.  D.)  76  N.  W.  931. 

The  doctrine  thnt  there  need  be  no  written 
ontract  of  sale  shown  b>  the  broker  as  pro- 
'-ored  by  him  in  the  above  class  of  cases  is  based 
ipon  the  rule  that  a  broker  authorized  to  effect 
.1  sale  or  to  tiUd  a  purchaser  is  not  authorized 
lO  make  any  contract  with  the  proposed  pur- 
chaser on  behalf  of  his  principal,  and  even  If 
n  sale  fails  of  consummation  because  there  Is 
no  binding  contract  between  the  principal  and 
the  purchaser.  It  is  the  principal's  fault  for 
which  the  broker  Is  in  no  way  responsible.  Gon- 
xaleB  T.  Broad.  57  Cal.  224  ;  Phelan  v.  Gardner, 
43  CaJ.  311  :  .^»arnard  v.  Monnot,  8  Keyes,  204  : 
Kock  v.  Emmerling,  22  How.  69.  16  L.  ed.  292. 

Under  a  contract  giving  the  broker  power  to 
sell  or  to  find  a  satisfactory  customer  within 
a  given  time.  It  Is  not  necessary  that  the  broker 
should  have  lutered  into  a  valid  written  agree- 
ment binding  upon  both  parties.  In  order  to  en- 
title bim  to  commissions,  and  a  written  note 
44  L.  K.  A. 


or  memorandum  by  the  purchaser  to  the  broker, 
stating  in  substance  that  he  would  take  the 
lands  at  the  piinclpal's  price  and  on  the  condi- 
tions named,  is  sufficient,  and  is  all  that  the 
broker  Is  legally  authorized  and  required  to 
do.  and  is  sufficient  evidence  of  a  production  of 
a  purchaser,  especially  when  the  purchaser  Is 
anxious  to  complete  the  matter.  O'Connor  v. 
Semple,  57  \Ms.  243 

And  the  court  will  not  consider  the  omission 
to  obtain  a  written  contract  material  when  it 
does  not  appear  through  whose  oversight  the 
omission  occuired,  when  the  broker  has  pro- 
duced a  purchaser,  and  the  principal  has  under- 
taken to  enter  into  a  written  contract  with  him, 
and  has  received  the  earnest  money  thereon, 
and  the  principal  has  waived  his  right  of  ob- 
jection by  accepting  and  retaining  the  money 
paid  on  the  contract.  Kyle  v.  Rippey,  20  Or. 
447,  453. 

The  broker  has  performed  a  contract  to  sell 
the  ^and  or  to  tind  a  purchaser  within  a  limited 
period  when  be  makes  a  verbal  sale  to  a  i*espon- 
.sible  party  and  gives  notice  within  a  reasonable 
time  thereafter  and  produces  the  purchaser,  and 
in  such  a  case  it  is  not  essential  that  he  should 
produce  the  purchaser  so  that  all  the  necessary 
paper6  can  be  executed  by  the  date  given. 
O'Connor  v.  Semple,  57  Wis.  243. 

In  a  case  where  the  purchaser  had  paid  earn- 
est money  to  the  broker  and  the  principal 
brought  suit  against  the  oroker  to  recover  the 
same.  It  was  held  that  it  was  not  material  to 
the  determination  of  the  broker's  right  to  re- 
cover or  diHluct  his  commissions  from  such 
amount,  whether  the  contract  of  sale  as  made 
by  tne  broker  was  binding  upon  the  purchaser 
or  not,  and  ihat  the  principal  could  not  rely 
upon  the  validity  o'  such  contract  for  the  pur- 
pose of  enabling  him  to  retain  the  earnest 
money  and  yet  deny  Its  validity  for  the  purpose 
of  defeating  the  broker's  right  to  commissions. 
Christensen  v.  Woo'ey,  41  Mo.  App.  53. 

IV.  Ncceaalty  of  consummated  sale. 

In  some  cases  the  broker's  performance  of 
his  contract  of  sale  has  been  questioned  upon 
the  giound  that  the  sale  has  not  been  consum- 
mated. 

Uoon  this  question  the  general  rule  is  that 
a  broker  employed  to  find  a  purchaser  is  en- 
titled to  his  commissions  when  he  finds  one 
able  and  willing  to  consummate  the  sale. 
Reeves  v.  Vette,  62  Mo.  App.  440,  443. 

Aud  if  the  principal  actually  consummates 
the  sale  made  by  the  broker  he  is  liable  for  ctun- 
misslons.  Dreisback  v.  Rollins,  39  Kan.  208 ; 
Redficid  V.  Tegg,  38  N.  Y.  212. 

If  the  broker  produces  a  bona  fide  purchaser. 
— that  Is  a  purchaser  who  is  able,  ready,  and 
willing  to  purchase  and  to  perform  the  contract 
upon  his  principal's  terms,  or  upon  modltied 
terms  accepted  by  the  principal. — ^he  is  entitled 
to  his  commissions  without  reference  to  the 
consummation  of  the  sale,  unless  the  failure  to 
consummate  it,  where  the  title  is  good,  Is 
chargeable  to  such  purchaser  and  not  to  the 
fault,  refusal,  or  defective  title  of  the  principal. 
Smith  V.  Schiele,  93  Cal.  144,  149;  Mlddleton 
V.  Fiudla,  25  Cal.  81 ;  Blood  v.  Shannon.  20  Cal. 
395 ;  Phelan  v.  Gardner,  43  Cal.  311 :  Nellson 
V.  Lee,  60  Cal.  555 :  Phelps  v.  Prusch,  83  Cal. 
628:  Vinton  v.  Baldwin.  88  Ind.  104,  45  Am. 
Rep.  447.  448 :  Blodgett  v.  Sioux  City  &  St.  P. 
R.  Co.  63  Iowa.  606.  609  ;  Ford  v.  Easlcy,  88 
Iowa,  (503 :  Brown  v.  Wilson,  98  Iowa.  316, 
318 :  Cassndaj  v.  Seeley.  69  Iowa.  509 :  Vin- 
ton v.  Baldwin.  88  Ind.  104,  45  Am.  Rep.  447, 
448 ;  Cook  v.  Flske.  12  Gray.  493  :  Follnsbee  v. 
Sawyer.  8  Misc.  370;  Gilder  v,  Davis.  137  N. 
Y.  604.  20  L.  R.  A.  308:  Hodgkins  v.  Mead.  130 
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N.  T.  676 ;  Martin  t.  BUsb,  57  Hun.  159 ;  Fraser 
▼.  WyckoflP,  C3  N.  T.  448;  Gilchrist  v.  Clarke, 
86  Tenn.  683.  585 ;  Parker  v.  Walker.  86  Tenn. 
669 :  Cheatham  ▼.  Yarbrough.  90  Tenn.  77.  79 ; 
Woodall  ▼.  Foster,  91  Tenn.  195.  197  :  McArthur 
T.  Slauson,  53  Wis.  41 :  McGavock  ▼.  Woodllef, 
20  How.  221,  15  L.  ed.  884  Kock  y.  Emmerling, 
22  How.  69,  16  L.  ed.  292. 

Where  the  agreement  of  a  real-estate  broker 
was  to  make  a  sale  his  commissions  were  held 
to  be  earned  when  a  contract  was  entered  Into 
which  was  mutually  obligatory  upon  the  princi- 
pal and  the  purchaser,  even  though  the  pur- 
chaser afterwards  refused  to  execute  his  part 
of  the  contract  of  purchase.  Wilson  v.  Mason, 
158  111.  304.  To  the  same  effect,  Greene  v. 
Holllugsliead.  40  111  App.  195 :  Short  ▼.  Millard, 
f,8  III.  21»2:  Kerfoot  ▼.  Steele,  113  111.  610; 
IX)Te  ▼.  Miller,  53  Ind.  294,  21  Am.  Rep.  192; 
Coleman  v.  Meade,  13  Bush,  358 ;  Veazle  t. 
Parker,  72  Me.  443;  Ward  v.  Cotb,  148  Mass. 
518 ;  Rice  ▼.  Mayo.  107  Mass.  550 :  Francis  ▼. 
Baker,  45  Minn.  83 ;  Love  t.  Owens.  31  Mo. 
App.  501 ;  Chrlstensen  ▼.  Wooley.  41  Mo.  App. 
53 ;  Parker  v.  Walker,  86  Tenn.  566 ;  Willes  ▼. 
Smith,  77  Wis.  81, 

And  the  fact  that  the  sale  is  never  consum- 
mated does  not  affect  the  force  or  application 
of  the  above  rule.  Birminicham  Land  St  Loan 
Co.  V.  Thompson,  86  Ala.  146,  150. 

But  the  failure  to  consummate  the  sale  must 
not  be  due  to  any  fault  ot  the  broker.  Gibson 
V.  Gray  (Tox.  Civ  App.)  43  8.  W.  922,  925; 
Conkllng  v.  Krakauer,  70  Tf  x.  735 ;  Gauthier  v. 
West,  45  Minn.  192 ;  Vinton  v.  Baldwin,  88 
Ind.  104,  45  Am.  Rep.  447 :  Yoder  v.  White,  75 
Mo.  App.  155.     See  also  cases  «tipra. 

And  when  the  broker  has  brought  the  minds 
of  the  buyer  and  seller  to  an  agreement  on  all 
the  terms  of  sale,  and  a  purchaser  Is  able,  ready, 
and  willing  to  buy,  there  is  a  constructive  con- 
summation of  the  rale  so  far  as  the  broker  is 
concerned.     Say  re  v.  Wilson,  86  Ala.  151. 

When  property  is  placed  with  the  broker  for 
sale,  in  the  absence  ot  a  special  agreement  to  the 
contrary,  the  broker  is  not  bound  to  consum- 
mate a  sale  or  procure  a  customer  ready  and 
willing  to  purchase  upon  the  terms  agreed  upon, 
but  when  he  does  succeed  in  doing  either,  his 
commission  is  earned  and  tc  may  maintain  an 
action  for  the  same.  Walsh  v.  Hastings,  20 
Colo.  243,  247 :  IJallack  v.  Hinckley,  19  Colo.  38. 

So,  a  brokei  is  not  reouired  to  complete  a 
valid  contract  of  sale  binding  upon  both  his 
principal  and  the  purchaser,  before  he  Is  en- 
titled to  a  commisiolon.  Hildebraud  v.  LIllls. 
10  Colo.  App.  522 :  Buckingham  v.  Harris,  10 
Colo.  469 ;  FInnerty  v.  Fritz,  5  Colo.  178. 

This  is  so  for  the  reason  that  the  completion 
of  the  sale  when  the  broker  is  only  employed 
to  find  a  purchaser  devolves  upon  the  owner. 
Swlgart  V.  Hawley.  40  III.  App.  610,  611. 

So,  the  fact  that  the  contract  between  the 
principal  and  the  purcnaser  Is  not  performed 
will  not  affect  the  broker's  right  to  compensa- 
tion where  he  has  procured  a  purchaser, 
brought  the  partie<«  together,  who  have  agreed 
between  themselves  upon  the  terms,  and  have 
signed  a  valid  contract.  Bach  v.  Emerlch,  35 
Jones  &  S.  548,  551 ;  Jewett  v.  Emson,  2  Rcbt. 
165 ;  Stlllmnn  v.  Mitchell.  2  Robt.  523  ;  Barn- 
ard v.  Monnot,  3  Keyes.  203 ;  Smith  v.  Smith, 
1  Sweeney,  552 :  GMder  v.  Davis,  137  N.  Y.  504, 
20  L.  R.  A.  398 ;  Burns  v.  Oliphant,  78  Iowa, 
456,  459. 

And  the  mere  fact  that  the  purchaser  caused 
the  property  to  be  conveyed  to  another,  his 
father,  will  not  defeat  the  broker's  right  to  re- 
cover commissions  Anderson  v.  Wedeking, 
102  Iowa,  446.  To  the  same  effect,  Clifford  v. 
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Meyer,  6  Ind.  App.  633 ;  Bamett  v.  Gluting,  3 
Ind.  App.  415. 

So,  it  cannot  be  presumed  that  a  purchaser 
haa  declined  to  consummate  a  trade,  even 
though  it  may  be  conceded  that  he  cannot  be 
compelled  to  do  so.  Crevier  v.  Stephen,  40 
Minn.  288. 

If  the  purchaser  produced  is  a  man  of  means 
and  abundant!;  able  pecuniarily  to  carry  out 
the  contract,  and  evidences  his  readiness  and 
willingness  to  do  so  by  executing  the  same,  and 
paying  the  earnest  money,  the  fact  that  the 
contract  is  never  carried  out  for  reasons  exist- 
ing oetween  the  parties  to  it.  of  which  the  brok- 
er is  not  resDonsible,  cannot,  so  far  as  the  mer- 
its of  the  law  of  the  case  are  concerned,  bar  his 
right  to  commissions.  Lang  v.  Hand,  57  111, 
App.  134.  To  the  same  effect.  Burns  v.  Oii- 
phant,  78  Iowa,  456,  459. 

In  Smith  \.  Schlele,  93  Cal.  144,  149.  a  con- 
tract which  authorized  the  broker  "solely  to 
sell,"  and  agreed  to  pay  certain  commissions 
on  the  full  amount  of  the  sale,  was  conAtmed 
as  simply  Intending  to  confer  upon  the  broker 
the  exclusive  right  to  sell  the  property,  and  not 
as  making  the  payment  of  the  commissions  con- 
tingent upon  the  consummation  of  the  sale. 

Under  a  contract  that  the  broker  is  to  receive 
commissions  "upon  the  consummation  of  said 
sale  at  a  sum  to  be  approved  and  accepted  by" 
his  principal,  the  broker  can  recover  commis- 
sions when  the  pr'ndpal  and  purchaser  enter 
into  a  written  agreement  for  sale  at  a  certain 
price,  part  Lo  be  paid  down  in  cash,  and  the 
balance  at  a  future  date,  the  principal  to  retain 
possession  of  the  property  until  the  same  is 
paid  for.  Micks  v.  Stevenson  (Ind.  App.)  1 
Repr.  178,  51  N.  E.  492. 

An  instruction  to  the  Jui'y  in  an  action  by  a 
real-estate  broker  to  recover  commissions  for 
finding  a  purchaser,  which  places  the  right  to 
commissions  solely  upon  the  fact  whether  the 
broker  actually  sold  the  farm  himself  or  not, 
is  erroneous  and  contrary  to  the  well-established 
question  of  law  upon  the  subject.  Wetsell  v. 
Wagoner,  41  Mo.  App.  509.  516. 

And  if  the  sale  is  actually  consummated  to 
a  purchaser  found  by  the  broker,  he  is  entitled 
to  his  commissions  even  though  it  afterwards 
transpires  that  such  purchaser  is  unable  to  meet 
deferred  payments  as  they  become  due.  Wray 
V.  Carpenter,  16  Colo.  271,  273. 

In  the  above  case  property  was  placed  in  the 
broker's  hands  for  sale  at  a  certain  figure  upon 
certain  commission  if  successful.  The  broker 
found  the  al'eged  purchaser.  Introduced  him  to 
the  i^iincipai.  and  negotiations  between  the  par- 
ties were  carried  on.  The  testimony  of  the 
broker  and  his  witnesses  showed  a  completed  sale, 
while  that  ot  the  principal  and  the  purchaser 
strongly  contradicted  it,  but  the  preponderance 
of  evidence  was  not  shown  to  t>e  in  the  princi- 
pal's  favor  so  as  to  warrant  the  court  in  Inter- 
fering with  the  l>roker'!t  verdict :  the  court 
therefore  refused  to  disturb  such  verdict. 

Wnere  no  commissions  were  to  be  paid  until 
the  principal  J  received  ihelr  share  of  the  pur- 
chase money,  the  court  held  that  whatever  the 
meaning  of  the  expression  "consummate  a  sale." 
standing  by  Itself,  was,  yet.  in  order  to  ascer- 
tain the  sense  In  which  it  was  used  in  the  con- 
tract, reference  muat  be  hail  to  what  followed, 
namely,  that  the  commission  was  not  to  be  paid 
until  the  defendants  received  their  share  of  the 
purchase  money,  and  thsL  in  such  a  case  it 
meant  that  the  commission  was  earned  and  pay- 
able as  soon  as  (and  not  t>efore)  the  parties  be- 
came purchasers  of  the  land  by  entering  Into 
a  binding  contract  to  that  effect,  and  that  the 
contract  had  been  so  far  carried  into  execntloB 
that   the   defendants    had    received    their    ftnH 
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■hare  of  the  purchase  money.  Olsen  y.  Jodon, 
88  Mjnn.  460.  468.  In  tbls  case  the  court  be- 
low, upon  the  principal's  motion,  panted  a  dis- 
missal, and  a  new  trial  was  refused,  but  upon 
appeal  the  orJer  was  reversed. 

Where  the  commissions  are  payable  within  a 
giyen  time  from  the  date  of  sale.  It  is  the  duty 
of  the  broker  to  procure  tb?  conveyance  to  the 
purchaser  in  order  to  avail  himself  of  the  com- 
missions, as  such  undertaking  Is  to  pay  on  a 
perfected  sale.     Curtis  v.  Watson,  64  Vt.  549. 

Auu  a  consummated  sale  by  the  delivery  of 
the  deed  and  the  payment  of  the  purchase 
money  Is  not  necessary  when  the  purchaser  is 
solvent  and  enters  Into  a  valid  and  binding  con- 
tract.    Watson  V.  Brooks.  8  Sawy.  316,  319. 

And  the  broker's  right  to  the  agreed  commis- 
sions does  not  depend  upon  the  flnal  acceptance 
by  Che  purchaser  of  a  conveyance  of  the  prop- 
erty sold.  Gunn  v.  Bank  of  California,  99  Cal. 
340. 

So,  It  makes  no  diflFerence  to  whom  the  con- 
veyance Is  actually  made  provided  the  broker 
Is  the  procuring  cause  of  the  sale,  as  such  con- 
veyance is  but  an  incident  to  the  transaction. 
Clifford  V.  Meyer,  6  Ind.  App.  633 ;  Barnett  v. 
Glutlng.  8  Ind.  App.  415. 

Under  an  agreement  In  writing  to  And  a  pur- 
chaser, which  stipulated  that,  if  the  principal 
himself  sells  the  property  within  the  life  of  the 
agreement,  tlie  broker  is  to  be  allowed  a  certain 
percentage,  the  word  "sale"  does  not  necessarily 
and  in  all  connections  mean  that  a  conveyance 
must  be  maae.  or  that  che  title  must  pass. 
Shainwald  v.  Cady.  92  Cal.  83. 

In  Wilson  V.  Mason,  158  111.  304,  the  court 
refused  to  follow  the  classes  of  cases  which  hold 
that  the  broker  is  not  entitled  to  his  commis- 
sions unless  the  sale  Is  actually  accomplished 
by  the  delivery  of  the  deed  of  the  land  from  the 
principal  to  the  purchaser,  and  the  payment  of 
the  purchase  money  by  the  latter,  or  unless  It 
is  proved  that  the  sale  is  prevented  by  the  fault 
of  the  principal,  and  also  the  cases  which  hold 
that  the  broker  is  entitled  to  his  commission 
when  the  miiids  of  the  principal  and  the  pur- 
chaser meet  in  a  verbal  agreement  for  the  sale 
by  the  one  and  the  purchase  by  the  other  and 
regarded  them  as  extreme  and  exceptional.  The 
cases  holding  this  doctrine  will  be  found  infra. 

In  the  case  of  Mooney  v.  Elder,  56  N.  T.  238, 
240,  the  principal  contended  that  the  commis- 
sions were  not  due  as  no  conveyance  was  made 
at  the  time  of  the  action,  and  relied  upon  the 
case  of  Bull  v.  Price,  7  Bing.  237,  5  Moore  & 
P.  2,  in  support  of  its  contention,  but  the  court 
distinguished  the  case  then  before  it  from  that 
case  inasmuch  as  the  true  construction  of  the 
contract  in  the  latter  case  showed  that  the  com- 
mission was  to  be  paid  out  of  the  purchase 
money  received  bv  the  principal,  and  was  not 
therefore  due  until  the  actual  receipt  of  the 
money,  or  until  such  time  as  the  principal  made 
default  in  not  receiving  It,  while  in  the  case 
then  liefore  toe  court  the  commissions  were  not 
payable  out  of  the  purchase  money,  and  were 
due  as  soon  as  the  broker  had  fully  and  success- 
inlly  performed  his  stipulated  service. 

Some  cases  however,  hold  that  the  broker's 
commissions  depend  upon  the  entire  completion 
of  the  sale  by  the  purchaser. 

Thus,  it  has  been  held  that  a  broker  employed 
to  sell  real  estate  must  pioduce  a  person  who 
ultl'jnately  becomes  a  purchaser  before  he  is  en- 
titled to  his  commissions.  Richards  v.  Jack- 
son, 31  Md.  SbSO.  1  Am.  Rep.  49;  Kimberly  t. 
Henderson,  29  Md.  512. 

So,  the  courts  have  heir*  that  the  right  of  a 
broket  to  his  commission  on  a  sale  depends  en- 
tlrei  upon  the  completion  of  the  sale.  De  San- 
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tos  V.  Taney,  18  La.  Ann.  151.  l.'>2 :  Rlan"  v. 
New  Orleans  Improv.  Bkg.  Co.  2  Rob.  (La.) 
63;  Dldion  v.  Uuralde.  2  Rob.  (La.)   1((3. 

The  holding  of  the  courts  in  these  cases  i» 
opposed  to  the  general  trend  of  the  decisions, 
and  is  distinctly  dissented  irom  by  the  Indiana 
courts. 

In  Love  v.  Miller,  53  Ind.  294.  21  Am.  Rep. 
192,  the  cou-t  dissented  from  the  doctrine  laid 
down  in  De  Santos  v.  Taney,  13  La.  Ann.  ISi. 
152,  and  pointed  out  that  even  in  that  case 
there  was  an  express  opinion  given  by  Justice 
Spofford  to  the  contrary  in  which  he  said  that 
it  was  not  necessary  that  the  consideration 
should  have  passed,  aud  that  he  considered 
brokerage  earned  as  soon  as  the  broker  had  ef- 
fected a  complete  bargain  between  the  parties. 
See  also  Wi>«on  v.  Masor.  158  III.  304.  310, 
wherein  this  doctrine  is  also  dissented  from. 

But  where  ''here  Is  a  special  contract  for  the 
payment  of  the  balance  of  the  broker's  commis- 
sions when  the  contract  with  the  purchaser  la 
fulfilled  and  the  balance  of  the  purchase  money 
paid,  and  the  bondi  and  mortgages  are  received 
and  the  deed  delivered,  aud  the  broker  Is  to 
waive  all  further  claims  In  case  the  transaction 
falls  through,  the  broker  must  prove  that  the 
contract  was  carried  out,  or  that  it  was  pre- 
vented by  his  principal,  before  he  can  recover 
the  balance  of  his  commissions.  Seymour  v. 
St.  Luke's  Hospital,  28  App.  Div.  119,  122. 

This  principle  is  upheld  by  the  cases  of  Hinds 
V.  Henry,  36  N.  J.  L.  328 .  Young  v.  Hunter,  6 
N.  Y.  203 ;  Walker  v.  Tirrell.  101  Mass.  257,  3 
Am.  Rep.  852 ;  and  Dorrlngton  v.  Powell,  52 
Neb.  440, — which  show  that  the  terms  of  a  spe- 
cial contract  must  be  fultilled,  and  must  control 
the  standing  of  the  parties,  and  that  If  there 
is  a  apecial  contract  for  payment  of  commis- 
sions or  compensation  on  the  making  of  a  sale 
or  disposition  of  property,  the  broker  cannot  re- 
cover commissions  for  merely  finding  a  purchaser 
If  the  sale  Is  never  consummated.  To  the  same 
effect,  Cremer  v.  Miller,  56  Minn.  52. 

Where  the  contract  requires  an  actual  sale  to 
be  effected  tnrough  the  agency,  it  is  not  sufll- 
cient  to  show  a  provisional  arrangement  which 
has  failed  because  of  the  nonfulfiiment  of  a 
condition,  not  dependent  upon  the  act  of  the 
vendor,  to  a  binding  and  enforceable  agreement, 
for  the  sale  and  conveyance  of  the  land  must 
be  proved.  Levy  v  Kottman,  11  Misc.  372 ; 
Condict  V.  Cowdre>,  130  N.  Y.  274. 

And  under  a  contract,  not  only  to  find  a  pur- 
chaser, but  to  make  an  actual  sale  of  the  prop- 
erty upon  the  termr  proposed  by  his  principal, 
where  the  broker  takes  the  proposition  and  ac- 
ceptance of  a  purchaser  to  bis  principal,  an  ac- 
ceptance of  the  same  by  the  principal  does  not 
make  the  latter  liable  to  the  broker  for  commis- 
sions, when  the  sale  Is  not  consummated, — espe- 
cially where  the  consummation  is  not  In  the 
principal's  power.  Hyams  v.  Miller,  71  Ga. 
008.  618. 

So,  a  real-estate  broker  is  not  entitled  to  re- 
cover commissions  for  a  conditional  sale  which 
falls  of  actual  consummation  by  no  fadlt  or  au- 
thority of  the  owner  of  the  property.  Nellson 
V.  Lee.  60  Cal.  555,  567 :  Hinds  v.  Henry,  36  N. 
J.  L.  333 :  Walker  v.  Tirrell,  101  Mass.  257,  3 
Am.  Rep.  352. 

In  Felts  V.  Butcher,  93  Iowa,  414.  no  en- 
forceable contract  of  sale  was  shown  to  have  been 
made  between  the  principal  and  the  purchaser, 
and  as  the  claim  in  the  petition  was  for  a  sale 
of  the  land,  the  compensation  of  the  broker  In 
that  case  depended  upon  a  consummated  sale, 
and  not  upon  mere  negotiations  for  a  sale,  and 
as  such  a  sale  was  not  proved  the  broker's  claim 
was  not  allowed. 

In   the  above   case,   however,   the  court   ad- 
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mitted  that  the  broker  woald  have  been  en- 
titled to  recover  If  a  sale  had  been  made  with- 
in the  prescribed  terma  which  the  principal 
wronpfully  refused  to  execute  by  making  a  con- 
veyance. 

A  contract  to  the  effect  that  if  a  sale  Is  made 
within  the  time  limited  in  the  option,  and  on 
terms  mentioned,  the  principal  will  pay  the 
broker  "on  the  completion  of  the  transfer  of 
said  property"  a  certain  commission  In  cash, 
"but  If  for  any  reason  a  sale  Is  not  consum- 
mated there  shall  b<»  no  commission  paid  or  any 
obligation  whatever  in  the  premises,*'  and  if 
there  Is  any  unexpected  delay,  '*aJid  a  sale 
should  be  ultimately  consummated"  to  a  cus- 
tomer whom  tne  broker  has  found  and  who  has 
come  to  the  pilnclpni  through  his  negotiations, 
the  broker  is  to  have  a  certain  commission 
"when  the  sale  is  actually  consummated,"  must 
be  construed  as  meaning  that  the  broker  Is  only 
entitled  to  his  commissions  whon  the  contract 
of  sale  Is  carried  out  by  transfer  of  the  prop- 
erty and  the  payment  of  the  purchase  money, 
and  under  it  the  broker  Is  not  entitled  to  com- 
misitions  unloss  such  contract  is  completed  or 
consummated  by  the  transfer  of  the  proporty. 
and  the  payment  or  securing  of  the  purchase 
money  in  accoi dance  with  the  terms  upon  whlcb 
he  is  authorized  to  sell,  or  which  the  principal 
accepts  as  such.  Flower  v.  Davidson.  44  Minn. 
46. 

If  under  a  contract  for  a  sale,  and  not  a  mere 
cent  1  act  to  sell,  the  principal  and  the  pur- 
chaser Introduced  make  a  contract  for  the  pur- 
chaser to  pay  a  certain  sum  in  cash,  and  a  fur- 
ther sum  at  a  future  time,  and  to  execute  a 
mortgage  for  the  balance  of  the  purchase  price, 
at  which  time  the  principal  is  to  make  a  deed 
and  give  up  possession,  and  upon  the  purchaser's 
failure  to  pay  the  further  sum  of  money  and 
execute  the  mortgage  the  money  already  paid 
is  to  be  forfeited  to  the  principal,  such  an  In- 
strument is  a  contract  to  sell,  aJid  not  a  sale 
Itself,  and  the  broker's  commissions  are  not 
«arned  upon  the  making  of  such  an  instrument 
until  the  salr  is  finally  completed.  Stewart  ▼. 
Fowler,  37  Kan.  677 

And  if  the  broker  states  that  he  will  not 
charse  any  commlRclons  unless  the  trade  ^oes 
through  and  is  consummated,  he  is  not  entitled 
to  commissions  where  the  sale  is  not  consum- 
mated owing  to  the  default  of  the  purchaser. 
Little  V.  Rees,  34  Minn.  277. 

And  the  broker's  commissions  were  refused 
under  an  authority  to  effect  a  purchase  at  a 
certain  price  at  fixed  commissions,  where  he 
made  a  contract  to  purchase  with  the  agent  of 
a  corporation  whico  then  occupied  the  property 
but  had  no  title  to  It,  a  copy  of  which  contract 
was  signed  by  both  agents  and  sent  to  his  prin- 
cipal, but  the  trade  was  never  consummated, 
and  the  agent  of  the  owner  of  the  property  had 
no  authority  to  moke  the  contract,  and  the  au- 
thority given  by  the  party  occupying  It  who 
represented  the  owner  nad  expired.  Stlnde  v. 
Scharff.  36  Mo.  A  pp.  15,  10. 

V.  Timv  of  performance. 

Under  a  ct»L{:-a>'t  of  employment  to  sell  real 
estate  the  bro!:pi  N  entitled.  In  the  ab>ouce  of  a 
revocation,  to  a  reasonable  time  in  which  to  find 
a  purcliasor.  flonderson  v.  Vincent,  84  Ala.  t)0, 
100;  lilddlson  v.  Johnson.  50  III.  App.  173; 
Lane  v.  Albright.  41)  Ind.  275.  279;  Stcdman  v. 
Kichardson,  100  Ky  70;  Parroll  v.  Pott  It,  (>7 
Hun,  418;  Sibhald  v.  Bethlehem  Iron  Co.  8;>  N. 
Y.  ,S>S4.  Ii2  Am.  Itep.  441 :  Keldman  v.  OKrIen. 
23  Misc.  341.  344'  Buehler  v.  W<Mffoubncu.  21 
Misc.  30;  Saftertbwalte  v.  Vnvhind.  3  Hun, 
152;  Shepler  v.  Scott,  So  Pa.  321);  Darrow  v. 
Barlow.  21  Wis.  303.  94  Am.  Dec.  541. 
44  L.  R.  A. 


The  law  fixes  the  time  of  performanc**  ns  r.f 
the  date  when  the  broker  ;.roduces  to  his  p'in- 
clpal  a  party  with  whom  the  owner  is  sailshfHi. 
and  who  contracts  for  the  purchase  at  a  prirt 
acceptable  to  the  owner.  McConaughy  v.  Ma- 
hannah,  28  111.  App.  169.  173;  Glentworth  v. 
Luther,  21  Barb.  145. 

And  a  brokv^r  may  be  said  to  have  earned  bis 
commissions  In  finding  a  purchaser  as  soon  :i< 
the  purchaser  signs  the  contract  with  the  princi 
pal.     McConiaghv   v.   Mahannah.   28    111.    Ann. 
160.  173  ;  G'cntworth  v.  Luther,  21  Barh.  14 r. 
Kock  V.  Emnerllng.  22  How.  69,  16  L.  od.  -".•J 

If  the  employment  Is  to  find  a  purchase!  nx 
a  stated  price  and  upon  given  termis.  and  tip- 
broker  has  cxpend'^d  his  time  and  perfori..*'.! 
labor  in  getting  parties  interested,  he  will  U,- 
allowed  a  reasonable  len^rth  of  time  in  which  t<» 
complete  his  labors,  unless  a  dolinite  timo  ha< 
been  agreed  upon  Hithin  wbich  he  is  to  pr;>curi' 
a  purchaser.     Wilson  v.  Dver,  12  Ind.  App.  32o. 

But  In  case  of  the  failure  of  t!ie  broker  to 
And  a  purchaser  within  a  reasonable  time,  and 
after  a  reasonable  opportunity  to  do  so,  the 
principal  is  at  liberty  to  sell  the  proijeriy  at 
less  than  the  fixed  price  without  Incurring  lia- 
bility for  commissions.  Henderson  v.  Vincent, 
84  Ala.  09.  100.  As  to  the  effect  of  a  sale  by 
the  principal,  see  note  to  Iloadley  v.  Savings 
Bank  of  Danbury   (Conn.)  ante,  321. 

If.  however,  the  time  of  performance  U  speci- 
fied the  contrnct  must  be  performed  within  such 
time. 

Under  a  contract  to  negotiate  a  sale  within  a 
certain  number  of  days,  the  brokers  complete 
their  part,  and  their  coc^mlsslons  are  earned 
when  they  produce  a  purchaser  within  the  time 
specified,  ready,  willing,  and  able  to  purchase 
upon  th«  terms  stated  in  the  contract  of  employ- 
ment. Oullahan  v.  Baldwin  100  Cal.  648,  655 ; 
Antlsdel  v.  Canfield  (Mich.)  5  Det.  L.  N.  777. 
77  N.  W.  944  r  I»age  v.  Grimn,  71  Mo.  App.  524. 
529'  Langhorst  v.  toon,  53  Neb.  765;  Von  Her- 
manni  v.  Wagner,  81  Hun,  431,  433 :  Schultz  v. 
Grifiln,  5  Misc.  499,  500;  Moses  v.  Blerling,  31 
N.  Y.  402. 

If  the  time  of  performance  has  been  extended. 
the  broker  must  perform  his  contract  within 
such  extension  of  time  as  may  have  been  grant'^l 
by  his  princlnal.  Zelmer  v.  Antlsell.  75  Cai. 
509,  512  ;  Fultz  ▼.  Wlmer,  34  Kan.  570,  580. 

And  where  u  stipulated  time  Is  mentioned  It 
becomes  the  essence  of  the  contract,  which  must 
be  performed  by  the  broker  within  the  period 
mentioned.     Watson  v.  Brooks,  11  Or.  271.  273. 

So,  the  nature  of  property,  such  as  an  oil 
producing  property  makes  It  liable  to  fluctuate 
in  value,  and  raises  the  presumption  that  time 
is  of  the  essence  of  the  transactions  concerning 
it,  and  time  will  therefore  be  presumed  to  be  the 
essence  of  all  brokers'  contracts  in  relation  to 
such  propertv.  Kelly  t.  Marshall,  172  Pa.  396. 
399 ;  Vincent  v.  Woodland  Oil  Co.  165  Pa.  402. 

Yet,  if  the  delay  in  closing  the  sale  within  th« 
time  specified  In  the  contract  between  the  brok- 
er and  his  principal  la  caused  by  any  negligeucf. 
fault,  or  fraud  on  behalf  of  the  principal.  tli<' 
broker  will  be  entitled  to  bis  commission^. 
Fultz  V.  Wlmer,  34  Kan.  576. 

So.  the  mere  fact  that  there  Is  some  delay  \>e 
tween  the  time  of  negotiations  of  the  purchas** 
and  the  time  It  is  concluded  by  the  principal 
himself  will  not  of  Itself  affect  the  broker'? 
right  to  commission,  where  such  negotiations 
are  commenced  by  the  broker,  and  have  not 
fallen  throticrh.  the  orincipal  not  abandoning  his 
Intention.  Lynch  ▼.  McKenna,  58  How.  Pr.  42. 
45. 

And  upon  a  contract  for  commlssloDB  on  a 
sale  "effected  in  anywise  through  the  broker's 
infiuence  or  instrumentality  within  a  perle>d  of 
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«ixty  days.'*  the  broker  will  be  entitled  to 
commissions  for  Iniuclng  a  purchaser  to  begin 
negotiations  within  such  period  upon  a  sale  not 
•effected  until  after  such  period.  Goffe  v.  Gib- 
son, 18  Mo.  App.  1. 

If  the  broker  has  an  option  which  expires  at 
«  given  date  and  he  finds  a  party  ready  and  will- 
ing to  buy  upon  the  terms  named,  of  which  the 
principal  has  notice,  and  a  meeting  of  the  par- 
ties lb  fixed  for  the  day  before  the  option  ex- 
iplres.  the  broker's  right  cannot  be  defeated  by 
the  principal's  default  In  not  closing  the  bar- 
gain within  the  time  specified  In  the  option. 
Vanderveer  ▼.  Suydam.  83  Hun«  116,  118. 

Where  the  broker  cloned  the  deal  and  sent 
Aotlce  thereof  by  mall  to  his  principal  within 
the  prescribed  time  his  right  to  commissions 
was  not  affected  by  a  casualty  or  failure 
of  the  public  malls  whereby  the  Informa- 
clon  miscarried.  Gibbons  v.  Sherwin,  28  Neb. 
146.  15.3. 

And  the  principal  will  be  liable  for  commis- 
sions after  the  termination  of  the  contract, 
where  the  purchaser  purchases  on  the  introduc- 
tion of  the  broker,  and  the  sale  Is  the  result  of 
the  services  and  influence  of  the  broker  in  de- 
fei|se  of  the  termination  of  th«  agency,  under  a 
<x>nlract  that  stipulates  that  if  a  customer  Is 
introduced  tnough  the  agency  of  the  broker, 
And  If  a  sale  is  alterwards  consummated  with 
such  customer,  the  principal  will  pay  the  com- 
missions whether  the  time  of  the  agreement  has 
•expired  meanwhile  or  not.  Leslie  v.  Boyd,  124 
Ind.  320;  Williams  ▼.  Leslie,  111  Ind.  70.  fol- 
Jowed. 

So,  under  an  agreement  stipulating  that  if 
the  property  is  withdrawn  from  the  market 
within  twelve  months  of  the  date,  the  principal 
will  pay  a  certain  commission,  the  principal 
will  9€  liable  for  commissions  upon  a  sale  made 
ty  the  broker  after  that  date  and  before  the 
termination  of  the  agency,  as  the  duration  of 
the  contract  is  not  fixed  by  its  terms,  and  the 
agency  of  the  broker  still  continues.  Leslie  v. 
Boyd.  124  Ind.  820. 

Under  a  contract  which  authorises  the  brok- 
er to  place  the  property  in  the  market  "only  for 
a  short  tlmo,'  without  further  limitation  for 
any  definite  period,  where  the  broker  finds  a  pur- 
chaaei  within  two  weeks,  to  whom  the  principal 
refuses  to  convey,  on  the  ground  of  an  increase 
of  valae  without  other  notice  to  the  broker,  the 
time,  two  weeks,  may  be  regarded  as  fairly  com- 
ing within  the  definition  of  a  "short  time." 
Smith  V.  Falrchild.  7  Colo.  510. 

And  under  a  contract  gh  Ing  the  broker  power 
to  pioduce  a  purchaser  or  sell  the  lands,  the 
whole  to  be  closed  out  on  or  by  a  given  date, 
the  broker  has  a  reasonable  time  after  such 
date  to  bring  the  purchaser  and  his  principal  to- 
gether, and  such  language  does  not  admit  of  the 
construction  that  tbe  broker  Is  not  only  bound 
to  make  a  sale  but  likewise  to  produce  a  pur- 
chaser within  the  time,  and  Its  object  is  to  give 
him  power  to  make  or  negotiate  a  sale  or  pro- 
duce a  satisfactory  customer  by  the  time  given, 
and  in  such  a  case  it  Is  not  necessary  that  all 
the  papers  should  be  ready  to  complete  within 
the  time.     OTonnor  v.  Semple.  57  Wis.  243. 

And  the  clear  intention  and  construction  of  a 
•contract  that  the  broker  is  to  have  an  additional 
compensation  if  he  sells  out  the  lots  within  one 
year,  that  he  is  to  have  a  year  In  which  to  sell 
out.  and  even  though,  under  such  a  contract,  the 
broker  does  not  eu^pioy  bis  whole  time,  yet  he 
cannot  be  deprived  of  his  right  by  the  revocation 
of  such  contract  by  the  principal,  provided  he 
proves  that  he  is  using  diligence  in  the  business. 
Glover  V.  Henderson.  120  Mo.  367. 

So,  the  broker  can  recover  under  a  contract 
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time  mentioned,  where  there  is  no  abandonment 
of  the  transaction,  and  the  broker  retains  his 
relation  in  the  matter,  and  the  delay  in  the  ful- 
filment of  the  contract  is  occasioned  by  legal 
proceedings  to  perfect  the  title,  owing  to  de- 
fects discovered  at  the  time  originally  fixed  to 
complete  the  contract.  MIchaells  v.  Gahren,  9 
App.  Dlv.  405. 

In  the  above  case  it  was  shown  that  the  whole 
subject  was  one  continuous  and  connected  trans- 
action from  the  time  of  the  signing  of  the  mem- 
orandum between  the  principal  and  the  pur- 
chase!, and  the  conveyance  to  the  purchaser  up- 
on the  terms  mentioned  in  the  memorandum, 
whicu  virtually  carried  out  the  contract  ne- 
gotiated by  the  broker  in  the  original  memoran- 
dum of  sale  procured  by  him. 

In  Metcalf  v.  Kent,  104  Iowa,  487,  a  written 
contract  by  which  the  broker  had  the  exclusive 
right  to  sell  the  property  upon  certain  terms 
and  conditions,  or  on  different  terms  If  the  par- 
ties should  take  It,  on  a  certain  commission  In 
case  the  property  was  sold  during  the  pendency 
of  the  contract  or  to  a  person  whom  the  broker 
found,  showed  the  property  to,  or  directed  to 
the  property,  or  secured  as  a  customer  after  the 
expiration  of  the  contract,  or  if  he  secured  a 
purchaser  who  would  purchase  on  the  terms 
mentioned,  wnlch  contract  was  to  be  good  until 
a  given  date  within  which  the  sale  was  made, 
was  construed  as  giving  the  broker  the  exclusive 
right  to  sell  between  the  dates  mentioned,  and 
as  entitling  him  to  commission  named  on  any 
sale  which  was  mn-je  between  those  dates. 

Under  an  agreement  naming  a  certain  amount 
for  services  In  selling  or  endeavoring  to  sell  in 
either  of  two  alternatives,  first,  in  case  of  a  sale, 
whether  by  the  broker  or  by  the  principal  with- 
out his  intervention  to  any  person  within  a 
year,  or  second,  of  a  sale  at  any  time  after- 
wards, and  before  the  principal  has  given  the 
broker  thirty  days'  notice  in  writing  of  a  revo- 
cation of  his  authority,  the  provisions  for  notice 
cannot  be  said  to  apply  during  the  first  year,  as 
it  will  render  the  distinction  of  time  in  the 
agreement  wholly  without  meaning,  and  a  bind- 
ing agreement  for  sale  made  between  the  prin- 
cipal and  a  third  person  will  be  a  sale  within 
the  contemplation  of  the  agreement.  Chapin  v. 
Bridges,  116  Mass.  105. 

If,  however,  the  broker  falls  to  show  that  the 
sale  was  effected  within  the  time  during  which 
he  was  authoiized  to  make  the  sale,  he  falls  to 
make  out  a  case  for  the  recovery  of  commis- 
sions as  a  broker.  Von  Ilermanni  v.  Wagner,  81 
Hun,  431,  433. 

If  the  principal  has  notified  the  broker  that 
the  sale  must  be  effected  by  a  given  date  other- 
wise the  authority  will  be  revoked,  commissions 
cannot  be  claimed  on  a  sale  by  the  principal  aft- 
er that  date,  even  to  the  purchaser  originally 
found  by  the  broker,  as  the  limitation  in  respect 
to  time  is  reasouaole  and  bona  fide.  NesJ  v. 
Lehman.  11  Tex.  Civ.  App.  461,  4G2. 

The  above  rule  applies  even  though  he  may 
have  made  efforts  to  sell  tne  property,  and  was 
the  first  to  call  the  attention  of  the  parties,  who 
subsequently  became  purchasers,  to  the  prop- 
erty, unless  the  delay  is  caused  by  the  negli- 
gence, fault,  or  fraud  of  the  owner.  Zelmer  v. 
Antiseli.  75  Cal.  509,  512 ;  Fultz  v.  Welmer,  84 
Kan.  570 ;  Wilson  v.  Sturgls.  71  Cal.  220. 

And  if  the  evidence  shows  that  the  sale  is 
brought  about  after  the  cTpiratlon  of  the  time 
limited  by  the  contract  tnrough  the  interposition 
of  a  third  person,  and  with  new  Incidents,  the 
broker  cannot  claim  commissions,  and  the  mere 
fact  that  he  opened  negotiations  during  the  time 
I  Is  not  sufficient  under  such  circumstances  to  en- 
title him   thereto.     Beaachamp  v.   Hlggins,   20 


610 


Nebraska  Suprbmb  Ck>UBT. 


Oct. 


Commissions  are  not  earned  under- an  offer  by 
the  owner  to  sell  for  a  specified  price  to  a  cer- 
tain person,  or  anyone  wnom  such  person  might 
desifoiate,  commissions  to  become  payable  In 
case  of  a  sale  effected  beff^re  a  date  fixed,  unless 
It  Is  proved  that  a  purchaser  who  Is  not  only 
willing  but  also  able  to  comply  with  the  terms 
of  the  offer  has  been  found  prior  to  the  expira- 
tion of  the  term  of  the  contract.  Deschamp  ▼. 
Goold,  6  Quebec  Off.  Rep.  (Q.  B.)  867. 

And  a  reasonable  time  for  the  examination  of 
ihe  title  of  property  offered  for  sale  cannot  be 
Implied  in  a  case  where  the  limit  for  acceptance 
is  definitely  fixed  and  settled  by  the  terms  of  the 
offer  itself,  and  therefore  where  the  time  Is 
fixed  within  which  the  broser  is  to  procure  the 
purchaser,  he  must  produce  such  a  person  not 
only  able,  but  willing,  to  consummate  the  pur- 
chase within  the  stipulated  time,  In  order  to 
meet  his  obligation  and  entitle  him  to  commis- 
sions.    Watson  ▼.  Brooks   11  Or.  271,  273. 

Under  an  agreement  to  pay  commissions  on 
the  purchase  of  property,  payable  on  the  de- 
livery of  the  deed  within  thirty  days  from  date, 
the  words  "within  thirt/  days  from  date"  wer6 
construed  as  specifying  the  time  at  which  the 
purchaser  Is  bound  to  rece've  the  deed  under  the 
contract  with  the  seller.  Beebe  v.  Roberts,  3 
E.  D.  Smith,  194. 

And  In  the  case  of  an  optloin  to  buy  or  sell 
real  estate  on  or  before  certain  dates  such  op- 
tions will  expire  at  the  time  mentioned  without 
notice  or  declaration  of  forfeiture,  and  a  mere 
prolongation  of  negotiations  until  the  evening 
of  the  last  day  will  not  warrant  the  holder  of 
the  option  in  believing  that  no  forfeiture  exists 
or  will  be  insisted  upon.  Cummlngs  v.  Town  of 
Lake  Realty  Co.  86  Wis.  382. 

So,  if  the  purchaser  produced  by  the  broker 
does  not  purchase  for  cash  within  the  time  lim- 
ited in  the  agreement  between  the  broker  and 
the  principal,  but  subsequently  purchases  and 
pays  In  Instalments  at  considerable  Intervals, 
and  the  owner  does  not  cause  the  delay  In  the 
sale  and  Is  not  guilty  of  negligence,  fraud,  or 
fault,  the  principal  incurs  no  liability  for  com- 
missions.    Fultz  V.  Wimer,  34  Kan.  576. 

Under  a  contract  giving  the  broker  the  ex- 
clusive privilege  of  sale  for  the  space  of  six 
months,  and  until  the  canceling  of  the  agree- 
ment, and  which  reserved  the  right  to  with- 
draw the  sale  of  the  prop*:rty  and  to  cancel  the 
contract  by  nayment  of  commissions,  the  words 
"and  until  the  canceling  of  this  agreement'* 
must  be  construed  v.'Ith  reference  to  the  other 
provision  In  the  contract  upon  the  subject  of 
cancelation,  and  It  manllestly  relates  to  the 
withdrawal  of  the  property  according  to  the 
terms  agreed  upon  before  the  expiration  of  the 
time  mentioned  in  the  contract,  and  under  such 
contract  the  broker's  right  will  cease,  at  the  ex- 
piration of  th?  six  months,  and  therefore  he  can- 
not recover  commission  upon  a  sale  of  the  prop- 
erty made  by  the  principal  at  a  much  later  date 
without  his  assistance.  Ijeamed  v.  McCoy,  4 
^d.  App.  238. 

And  in  the  case  of  an  exchange  of  an  ad  vow- 
son  where  the  principal  agrees  to  pay  the  broker 
a  certain  sum  "onj  third  down,  the  remaining 
two  thirds  when  the  abstract  or  conveyance  is 
drawn  out,"  and  in  which  the  one  third  Is  paid, 
and  the  abstrect  is  delivered  hj  the  principal, 
but  none  Is  delivered  by  the  other  party,  and  the 
negotiations  drop,  the  broker  cannot  maintain 
an  action  for  the  remaining  two  thirds  of  his 
commissions,  as  the  event  upon  which  the  right 
thereto  is  to  arise  has  not  occurred.  Alder  v. 
Boyle,  4  C.  B.  635,  16  L.  J.  C.  P.  N.  S.  232,  11 
Jur.  591. 

If  no  time  is  originally  fixed  within  which 
the  broker  is  to  sell,  and  the  principal  subse- 
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quently  lowers  his  price  and  then  limits  the 
time  within  which  a  sale  Is  to  be  made,  the 
principal  may  sell  after  such  period  has  expired 
without  being  liable  for  con  missions.  Satterth- 
waite  V.  Vreeland,  3  Hun.  152. 

Where  the  broker  Is  autnorized  to  sell  with- 
in a  given  time,  for  a  certain  commission,  and 
before  the  expiration  of  such  time  the  princi- 
pal demands  the  delivery  of  the  papers  from  the 
broker  who  states  that  before  he  will  let  the- 
time  expire  be  will  purchase  himself,  which 
offer  Is  not  accepted  by  the  principal  and  Is  not 
within  the  exercise  of  Via  power  of  sale,  the- 
broker  Is  not  entitled  to  his  commissions,  and 
all  that  he  can  recover  under  the  circumstances 
is  some  comppnsallon  for  his  services.  Tower 
V.  O'Nell,  66  la.  332. 

And  where  after  the  property  Is  offered  at  the 
price  named  by  the  principal,  but  before  the 
property  Is  examined  or  uuy  offer  made  for  it, 
the  principal  raises  the  price,  and  afterwards 
the  proposed  purchaser  examines  the  property 
and  offers  the  price  given  to  the  broker  In  the 
first  Instance,  which  offer  Is  declined  and  the* 
sale  Is  never  consummated,  an  offer  without 
more  is  an  offer  In  the  present  to  be  accepted 
or  refused  when  made,  and  there  Is  no  time 
which  the  jury  can  consider  reasonable  or  other- 
wise for  the  other  party  to  consider  It,  except 
by  the  agreement  or  concession  of  the  party 
making  It,  and  until  It  !s  accepted  It  may  be 
withdrawn  though  that  may  be  at  the  next  in- 
stant after  It  Is  made,  and  a  subsequent  accept- 
ance will  be  of  no  avail.  Vincent  v.  Woodland 
Oil  Co.  165  Pa.  402.  In  this  case  the  court 
stated  that  In  that  Instance  the  principal's  offer 
was  not  an  open  or  continuing  one,  and  time 
was  not  only  of  the  essence  of  the  contract  but 
was  Intended  to  be  urgent,  as  the  nature  of  the 
property  was  such  as  to  render  It  liable  to  fiuc- 
tuation  in  valae. 

Evidence  as  to  the  time  when  by  the  usage 
of  trade  commissions  are  considered  to  be 
earned  by  parties  acting  ad  brokers  between  par- 
ties buying  and  selling  Is  properly  rejected  in 
an  action  on  a  contract  by  the  seller  to  pay  com- 
missions where  there  is  aUo  a  contract  made  by 
the  broker  with  the  purchaser,— especially 
where  such  party  took  no  part  In  the  actual 
transaction  between  the  parties.  Rupp  v.  Samp- 
son, 16  Gray,  398,  77  Am.  Dec.  416. 

So.  where  the  agreement  of  the  agency  ex- 
pired at  a  given  date,  a  tetter  written  by  the 
principal  after  he  had  declined  to  extend  the 
agency  is  not  admissible  in  an  action  by  the 
broker  to  recover  commlSHlons  or  damages  on 
behalf  of  the  broker,  even  though  in  reply  to  a 
letter  of  the  broker  written  during  the  agency. 
In  which  the  broker  stated  that  he  could  have 
completed  the  sale  but  for  the  principal's  delay 
In  having  a  survey  made,  and  that  he  ouid 
sell  It  If  the  agency  weie  exteLJed  for  a  cer- 
tain time.     Smith  v.  Tate,  82  Va.  657. 

And  under  a  contract  to  give  the  broker  a 
certain  sum  if  he  sells  for  a  sum  In  cash  or  ap- 
proved paper,  to  be  paid  the  broker  within 
thirty  days  from  the  date  of  the  sale,  the  broker 
Is  not  entitled  to  commissions  upon  finding  n 
purchaser  and  requesting  the  principal  to  con- 
vey, as  such  an  act  is  not  a  performance  of  thi> 
contract  which  provides  that  the  payment  must 
be  made  within  thirty  days  from  the  date  of 
the  sale,  which  meant  thirty  days  after  the  sale 
is  perfected,  and  not  that  payment  is  to  be  made 
within  thirty  days  after  the  broker  finds  a  party 
willing  to  purchase.  Curtis  v.  Watson,  64  Vt. 
549. 

But  the  placing  of  property  by  the  owner  in 
the  hands  of  brokers  for  sale  for  any  definite 
time  does  not  create  a  lien  on  the  property  in 
favor  of  the  broker  for  commissions.   In  case 
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tbe  owner  hlmielf  sells  at  some  subsequent  time. 
Rabcock  t.  Merrltt,  1  Colo.  App.  84. 

Upon  the  question  of  a  sale  by  the  principal 
within  the  time  mentioned  In  the  contract,  see 
noUt  to  Hoadley  t.  Sayiugs  Bank  of  Danbury 
(Conn.)   ante,  821. 

VI.  In  case  of  a  special  contract. 

The  general  obligation  which  a  broker  as- 
sumes or  undertakes  may  be  varied  by  contin- 
gencies, and  broadened  or  narrowed  by  special 
contract.     Parker  v.  Walker,  86  Tenn.  666,  569. 

If  a  special  contract  relating  to  commissions 
is  entered  into  between  the  principal  and  the 
broker,  the  broker  can  only  recover  upon  com- 
plying with  the  terms  of  such  contract.  Barber 
▼.  Hlldebrand,  42  Neb.  400 ;  Fultz  v.  Wlmer,  34 
Kan.  676,  58U;  Pearson  v.  Mason,  120  Mass. 
63,  58. 

So,  the  rights  and  liabilities  of  the  parties 
most  be  determined  by  the  terms  of  such  an 
agreement  exclusively.  liinds  v.  Henry,  36  N. 
J.  L.  328,  882:  Bower  v.  Jones.  8  Bing.  65,  1 
Mauie  &  8.  140 :  Wnrde  v.  Btuart.  1  C.  B.  N.  8. 
88 ;  Jacobs  ▼.  Kolff.  2  Hilt.  133. 

And  if  an  express  contract  exists  no  contract 
will  be  Implied,  and  the  action  must  be  upon  the 
express  contract,  and  the  recovery  must  be  un- 
der its  terms,  and  not  upon  a  quantum  meruit. 
Illlngsworth  v.  Slosson.  19  111.  App.  612,  614; 
Walker  v.  Brown,  28  111.  o78,  81  Am.  Dec  287 ; 
Ford  V.  McVay,  66  111.  119 ;  Slckels  v.  Pattison, 
14  Wend.  257,  28  Am.  Dec.  527 ;  OrynskI  v.  Men- 
ger,  15  Tex.  Civ.  App.  448. 

So,  the  general  holding  that  where  brokers  are 
given  property  for  sale,  or  to  find  a  purchaser, 
and  through  their  eflforts  a  customer  is  found, 
or  t^e  seller  and  buyer  are  brought  together, 
that  the  broiler  is  entltlcil  to  his  commissions 
according  to  the  customary  charge,  has  no  ap- 
plication to  a  case  where  there  is  a  special  con- 
tract, nor  is  any  proof  of  custom  admissible  when 
the  parties  have  covered  the  points  by  an  ex- 
press contract.  Illlngsworth  v.  Slosson,  19  111. 
App.  612,  614;  Col  lender  v.  Dinsmore.  55  N.  Y. 
200,  14  Am.  Uep.  224 ;  Sanford  v.  Rawiings,  43 
111.  92. 

And  the  broker  must  establish  that  he  per- 
formed the  special  contract  in  every  particular. 
Bennett  v.  Ej^sin,  3  Misc.  421,  422. 

And  this  rule  holds  except  where  the  condi- 
tions have  not  been  waived  by  his  principal  by 
an  authority  to  make  a  new  contract.  Armes 
V.  Cameron,  8  Mackey,  4:{5,  436. 

Under  a  special  contract  that  the  remainder 
of  the  commissions  is  to  be  paid  when  the  con- 
tract with  the  purchaser  Is  fulfilled,  and  the 
remainder  of  toe  purchase  money,  and  bonds  and 
mortgages  are  received  and  the  deed  delivered, 
the  broker  to  waive  all  claim  to  further  commis- 
sions in  the  event  of  the  transaction  not  being 
fulfilled,  before  the  broker  can  recover  the  re- 
mainder of  his  commissions  he  must  show  that 
the  contract  is  performed  or  that  performance 
is  prevented  by  the  act  of  his  principal.  Sey- 
mour V.  St.  Luke's  Hospital,  28  App.  Div.  119, 
123.  To  the  same  effect.  Hinds  v.  Henry,  36 
N.  J.  L.  328:  Young  v.  Hunter,  6  N.  Y.  203; 
Walker  v.  Tlrrell.  101  Mass.  267,  3  Am.  Rep. 
352. 

And  where  the  broker  seeks  to  recover  upon 
such  a  contract  he  cannot  depart  therefrom  in 
evidence  upon  the  trial,  and  base  his  right  to 
recover  upon  evidence  of  the  principal  showing 
a  different  contract  offered  by  him  to  contradict 
the  evidence  of  the  broker,  and  to  disprove  the 
alleged  contract  sued  on.  Cremer  v.  Miller,  56 
Minn.  62. 

In  the  case  of  a  special  contract  to  negotiate 
a  purchase  at  a  fixed  commission,  the  broker's 
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services  are  not  ended  until  he  makes  all  neces- 
sary arrangements  whereby  the  principal  ac- 
quired the  title  to  the  property,  and  it  is  not 
enough  to  procure  a  contract  for  the  sale  from 
parties  who  are  unable  to  make  a  valid  convey- 
ance.    Kerfoot  v.  Steele.  113  III.  610.  613,  617. 

Commissions  cannot  be  recovered  for  merely 
finding  a  purchaser  upon  a  sale  never  consum- 
mated, where  there  is  a  special  contract  for  pay- 
ment of  commissions  on  the  making  of  a  sale 
or  disposition  of  the  property.  Dorrlngton  T. 
Powell,  52  Neb.  440. 

Under  an  executory  contract,  whereby  a  cer- 
tain amount  Is  to  be  secured  by  a  mortgage,  with 
a  building  loan,  and  a  provision  that  the  title  Is 
to  pass  in  ten  days  after  the  purchaser  has  dili- 
gently prosecuted  the  work  on  the  houses,  and 
not  later  than  a  certain  date ;  the  purchaser  to 
be  liable  for  damages  in  case  of  failure  to  per- 
form the  contract ;  in  the  absence  of  an  agree- 
ment between  the  parties  that  the  broker  Is  not 
to  be  entitled  to  his  commissions  until  the  exec- 
utory contract  of  sale  is  fully  performed,  he  is 
entitled  to  coaimissions.  Hodgkins  v.  Mead,  20 
N.  Y.  S.  R.  071. 

In  a  case  where  a  special  contract  with  the  de- 
fendant's testator  was  testified  to  by  a  single 
witness,  the  plaintiff*s  son,  and  no  other  evidence 
or  circumstance  proved  it,  and  such  testimony, 
which  waa  not  entirely  free  from  Improbability, 
showed  that  the  wftness  was  to  be  paid  extra 
for  the  work  he  did  in  drawing  up  the  contract 
and  also  a  fee  In  case  it  went  through,  and  that 
the  amount  paid  by  the  decedent  to  the  wit- 
ness's father  for 'commissions  on  the  sale  was 
In  excess  of  the  usual  commission,  the  facts 
should  be  submitted  to  a  Jury,  and  a  direction  to 
find  for  the  plaint  ff  is  error.  Kavanagh  v. 
Wilson,  70  N.  Y.  177. 

Under  an  express  promise  to  pay  one  half 
commissions  when  the  sale  is  effected,  based 
upon  the  broker's  promise  to  abstain  from  fur- 
ther efforts,  it  is  sufllclent  for  the  broker  to  es- 
tablish the  fact  that  he  occupied  the  relation  of 
broker  in  respect  to  the  sale;  was  employed  to 
effect  such  sale,  first  called  the  attention  of  the 
purchaser  to  the  property ;  notified  his  principal 
of  the  fact :  and  was  at  the  time  of  the  making 
of  the  special  contract  conducting  the  negotia- 
tions and  such  special  contract  is  baaed  upon  a 
valid  consideration  as  an  agreement  to  pay  lor 
services  rendered,  and  the  question  is  one  wholly 
for  the  Jury.  Ware  v.  Kerwin,  24  App.  Dlv, 
198. 

In  case  a  purchase  is  effected  by  means  of 
foreclosure  proceedings  under  a  contract  to  pay 
a  certain  amount  of  commissions  whether  the 
property  Is  bought  by  or  for  the  principal  di- 
rectly or  Indirectly  in  the  pflncipars  name  or 
that  of  another,  or  by  one  in  the  Interest  of  the 
principal,  whether  through  the  broker  or  anyone 
representing  such  estate  either  at  public  or  pri- 
vate sale  or  otherwise,  the  purchase  to  be  made 
in  the  name  of  a  third  person,  the  broker  cannot 
claim  additional  compensation  for  services  ren- 
dered In  carrying  out  such  purchase,  performed 
anterior  to  the  execution  of  the  foreclosure  deed, 
in  and  about  the  consummation  of  the  title  in 
his  principal,  as  such  services  are  fairly  with- 
in the  contract  as  "in  connection  with  said  pur- 
chase,"— especially  as  such  acts  were  voluntary 
and  without  claim  or  notice  of  claim  for  addi- 
tional compensation,  the  broker's  services  not 
terminating  with  the  procuring  of  the  agree- 
ment to  sell  in  such  a  case.  Kerfoot  v.  Steele, 
113  111.  610,  013,  617. 

And  unpaid  commissions  were  refused  on  a 
sale  forfeltea  by  reason  of  nonpayment  of  the 
purchase  money,  under  an  agreement  with  a 
proviso  that  the  price  might  be  payable 
in   instalments,  the  broker  to  retain  a  certain 
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amoimt  from  the  first  two  and  one  half  of  the 
■ubseguent  instalments  until  the  commissions 
were  paid,  and  a  supplementary  contract  that 
if  the  purchasers  forfeited  their  contracts,  all 
forfeited  instalments  paid  to  the  broker  should 
be  retained  a3  commissions,  and  if  they  effect  a 
resale  on  credit  the  future  instalments  were  to 
be  divided  until  the  principal  should  receive  a 
certain  amount  per  acre.  Bolbroolc  v.  Invest- 
ment Co.  80  Or.  250. 

VII.  In  case  of  an  exchange. 

In  the  case  of  a  broker  employed  to  procure 
an  ei.change  of  property  the  courts  have  drawn 
a  distinction  between  an  engagement  "to  effect 
an  exchange"  and  "to  procure  the  execution  of 
a  contract  for  an  exchange." 

Upon  this  subject  It  har  been  said  that  it  is 
one  ihing  to  agree  with  the  broker  to  pay  him  a 
stipulated  sum  to  obtain  from  a  third  person  a 
valid  contract  to  make  a  prescribed  exchange, 
and  another  thing  to  agree  to  pay  a  fixed  sum  to 
effect  or  negotiate  an  exchange  which  will  vest 
in  the  employer  or  principal  a  good  title  to  des- 
ignated lots  subject  only  to  specified  encum- 
brances, and  in  the  latter  case  the  commissions 
are  not  earned  until  the  broker  finds  a  person 
able  and  ready  to  make  the  exchange,  and  con- 
vey to  his  employer  the  title  which,  alone,  by 
the  terms  of  his  offer  and  of  the  broker's  em- 
ployment, ths  principal  of  the  latter  agreed  to 
take  and  has  a  right  to  demand.  Barnes  v. 
Robeits,  5  Bo3w.  73. 

The  same  distinction  is  recognised  in  the  case 
-of  Kalley  v.  Baker.  132  N.  T.  1. 

And  also  in  Moskowltz  v.  Hornberger,  20 
Misc.  658,  Affirming  10  Misc.  420. 

In  cases  where  the  broiser,  employed  to  effect 
the  execution  of  a  contract  for  an  exchange, 
procures  a  binding  and  enforceable  contract  to 
be  entered  into  between  his  principal  and  the 
other  party  to  the  exchange,  he  becomes  entitled 
to  his  commissions  unlesb  there  is  a  special 
agreement  to  the  contraty.  Kalley  v.  Baker, 
132  i\.  Y.  1. 

And  the  rule  holds  even  though  the  trade  is 
broken  off  t>eciiU8e  of  the  defect  in  the  title  to 
the  property  to  be  taken  in  exchange.  Collins 
V.  Fowler,  8  Mo.  Aop.  5bo. 

So,  if  the  minds  of  the  parties  have  met  and 
they  have  fully  agreed  upon  the  terms  of  ex- 
change It  matters  not  whether  the  contract  is 
in  writing  or  not.  Moses  v.  Helmke,  18  Misc. 
857. 

Where,  however,  the  co  a  tract  is  "to  effect  an 
exchange,"  the  rule  would  seem  to  be  that  no 
commissions  are  earned  until  the  exchange  Is 
made. 

The  distinction  l)etween  the  two  classes  of 
cases  is  recognized  by  the  cases  of  Moskowltz  v. 
Hornberger,  20  Misc.  568-560,  Affirming  10 
Misc.  420 ;  Woolley  v.  Lowenoteln,  83  Hun,  155 ; 
Emens  v.  St.  John,  70  Hun,  00, — in  which  the 
contract  was  to  make  or  effect  an  exchange. 

In  the  first-mentioned  case  the  broker  effected 
Ihe  exchange,  so  far,  at  least,  that  through  his 
efforts  a  valid  contract  was  entered  into  by 
competent  persons  upon  terms  and  conditions 
agreeable  to  his  principals,  even  as  to  details 
which  were  carefully  expressed  which  was  ordi- 
narily all  that  the  broker  could  do ;  yet  as  he 
was  employed  "to  effect  an  exchange"  it  was 
necessary  for  him  to  prove  that  the  person  pro- 
cured was  able,  as  well  as  willing,  to  carry  out 
the  contract  made,  and  that  the  trade  fell 
through  by  reason  of  the  inability  or  caprlclons- 
ness  of  his  employer  to  consummate  it.  Mosko- 
wltz V.  Hornberger,  20  Misc.  558-560,  Af- 
firming 10  Misc.  420. 

In  Woolley  v.  Lowenstein,  83  Hun,  155,  the 
broker  employed  to  make  an  exchange  of  prop- 
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erty  was  required  to  show  that  the  person  whom 
he  Introduced  to  his  principal  was  the  owner 
of  the  property  to  be  exchanged,  or  was  able  to 
convey  it. 

And  the  mere  fact  that  the  broker  procures 
a  party  who  signs  a  contract  for  the  exchange 
or  sale  of  property  will  not  entitle  the  broker 
to  commissions  when  he  knows  that  such  party 
has  no  interest  In  the  property  and  does  not 
disclose  it  to  his  principal.  Norman  v.  Benther, 
25  Misc.  161. 

And  if  the  broker's  commissions  are  contin- 
gent upon  the  title  of  the  property  to  be  taken  in 
exchange  by  bis  principal  l)eing  satisfactory,  he 
cannot  recover  his  commissions  where  such  title 
is  doubtful,  and  is  therefore  refused  by  his  prin- 
cipal.    Emens  v.  St.  John,  70  Hun.  00. 

Yet,  although  in  a  limited  sense  it  may  be 
true,  in  a  case  of  an  exchange  effected  by  a  brok- 
er, that  the  broker  is  bound  to  prove  that  the 
person  procured  by  him  to  make  the  exchange 
has  a  good  maiketable  title  to  the  property  he 
contracted  to  give  bis  principal  in  exchange,  yet 
the  fact  that  &uch  person  executes  a  formal  con- 
tract to  convey  carries  with  it  the  legal  presump- 
tion (which  U  proof  in  the  first  instance)  that 
he  was  able  to  perform  his  undertaking,  and 
therefore  in  such  a  case  the  onu»  is  upon  the 
principal  to  prove  that  tne  title  offered  by  such 
contracting  party  was  for  some  reason  defective, 
as,  when  a  person  is  in  possession  of  property 
and  is  shown  to  be  the  beneficial  owner  thereof, 
the  presnmpt*on  is  that  every  instrument  has 
been  executed,  and  everything  has  been  done  to 
render  his  title  legal.  Moskowltz  v.  Hornberg- 
er, 20  Misc.  658,  Affirming  10  Misc.  420. 

Although  it  may  be  true  that  a  real-estate 
broker  is  not  entitled  to  his  commission  as  a 
matter  of  law  until  the  trade  is  completed  and 
the  papers  paised,  and  thai  the  mere  signing  of 
an  agreement  to  exchange  property,  which  was 
never  carried  out,  docs  not  entitle  him  to  com- 
missions for  introducing  the  parties,  yet  such 
rule  will  not  apply  where  there  is  a  special  con- 
tract entered  into  between  the  parties  on  the 
question  of  commissions.  Pearson  v.  Mason, 
120  Mass.  53,  58. 

And  no  error  is  committed  by  the  court,  In 
an  action  by  a  real- estate  broker  to  recover  com- 
missions on  an  exchange,  in  ruling  out  the  offer 
of  the  principal  to  show  that  the  title  to  the 
property  to  be  taken  by  him  in  exchange  was  in 
one  party,  and  another  party  paid  the  consid- 
eration, when  it  is  shown  that  the  party  with 
whom  he  is  dealing  in  the  exchange  has  a  legal 
title  vested  in  him.  Mason  v.  Hinds,  47  N.  Y. 
S.  R.  163,  166. 

Under  an  authority  to  exchange  property  free 
and  clear  for  certain  other  property  subject 
to  certain  mortgages  for  which  the  principal 
would  pay  a  certain  commission,  "if  the  ex- 
change is  m^de,"  so  far  as  the  broker  is  con- 
cerned, the  exchange  is  made  when  the  contract 
is  signed,  in  the  same  way  as  upon  a  contract 
to  pay  commission  if  a  house  is  sold,  in  which 
case  the  broker  procuring  a  party  ready  to  sign 
the  contract  for  the  house  is  entitled  to  his 
commissions ;  and  such  expression  does  not 
mean  if  the  deeds  passed  commissions  would  be 
paid.     Kalley  v.  Baker,  20  N.  Y.  S.  R.  677. 

VIII.  Negotiatione  by  principal. 

In  many  cisea  the  question  has  arisen  as  to 
whether  or  not  there  has  been  a  performance 
of  the  contract  on  the  broker's  part,  where  the 
sale  has  been  negotiated  or  closed  by  the  prin- 
cipal himself 

The  general  rule  deducible  from  the  decisions 
upon  the  question  would  seem  to  be  that  If  there 
is  nothing  peculiar  in  the  contract  of  employ- 
ment it  is  not  necessary  that  the  broker  should 
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negotiate  the  sale  when  he  has  found,  or  pro- 
cured«  or  if  he  has  Introduced,  or  given  the  name 
of,  a  pnrchftser  who  is  able,  ready,  and  willing 
to  Dorchase  the  property  upon  the  terms  named 
by  the  principal,  and  the  principal  has  entered 
Into  negotiations  with  such  purchaser,  and  con- 
cluded a  sale  with  bim:  and  in  such  cases  the 
broker  has  performed  his  contract,  and  is  en- 
titled to  his  commissions.  Scott  v.  Patterson, 
53  Ark.  49,  G2 ;  Do'an  t.  Scanlan,  57  Cal.  261, 
263;  Howe  v.  Werner,  7  Colo.  App.  530,  532; 
Lincoln  ▼.  MKlatchle,  3b  Conn.  136;  Schlegal 
V.  AUerton,  65  Conn.  260;  Doonan  ▼.  Ives,  73 
Ga.  295;  M.*Coqaughy  t.  Mahannah,  28  III. 
App.  169,  173;  Lawrence  y.  Atwood.  1  111.  App. 
222:  Carter  v.  Webster,  79  III.  435;  Pate  v. 
Marbh,  65  111.  App.  482.  483 :  Adams  v.  Decker, 
34  111.  App.  20;  Keeler  v.  Grace,  27  III.  App. 
427.  429;  Monroe  v.  Snow.  131  111.  126;  Mears 
V.  Stone,  44  111.  App.  444,  447  ;  Piatt  v.  Johr,  9 
Ind.  App.  58 ;  Williams  y.  Leslie,  111  Ind.  70 ; 
Hanna  v.  Collins.  60  Iowa.  61,  52;  Blodgett  v. 
Sioux  City  ft  St.  P.  R.  Co.  63  Iowa,  606 :  Kelly 
V.  Stone.  94  Iowa,  316;  Drelsback  v.  Rollins, 
89  Kan.  268:  Ratts  v.  Sbtpherd,  37  Kan.  20; 
Viley  y.  Pettit,  96  Ky.  576;  Kimberly  v.  Hen- 
derson, 29  Md.  513 ;  Richards  v.  Jackson,  31 
.Md.  250.  1  Am.  Rep.  40 :  Chapin  v.  Bridges,  116 
Mass.  105;  Ranson  v.  Weston.  110  Mich.  240; 
Putnam  v.  How,  39  Minn.  363 ;  Crevier  v. 
Stephen,  40  Minn.  288 ;  Armstrong  y.  Wann,  29 
Minn.  126:  namllo  v.  Scanlte,  34  Minn.  534; 
Hang  V.  Haugan,  51  Miun.  558 :  Stinde  v. 
Blesch,  42  Mo.  App.  57d.  581 ;  Bell  v.  Kaiser. 
GO  Mo.  150;  Tyler  v.  Pan,  52  Mo.  249;  Tlm- 
berman  v.  Craddock,  70  Mo.  638;  Goffe  v.  Glb- 
Bon,  18  Mo.  App.  1 ;  Gaty  y.  Foster,  18  Mo.  App. 
639;  Beauchamp  v.  HIggh  s,  20  Mo.  App.  514; 
Blackwfrll  y.  Adams,  28  Mo.  App.  61 ;  Jones  y. 
Berry,  87  Mo.  App.  125,  126;  Milan  y.  Porter, 
31  Mo.  App.  663 ;  Henderson  v.  Mace,  64  Mo. 
App.  303.  896 ;  Bass  y.  Jacobs,  63  Mo.  App.  393. 
896;  Gelatt  v.  Ridge,  117  Mo.  553;  Wetzell  v. 
Wagoner,  41  Mo.  App.  500.  616 ;  Brennan  v. 
Roach,  47  Mo.  App.  290.  296  :  Wright  v.  Brown, 
68  Mo.  App.  577 ;  Woods  v.  Stephens.  40  Mo. 
566 ;  Gaty  y.  Sack.  19  Mo.  App.  477 :  Nicholas 
y.  Jones,  23  Neb.  813;  Butler  v.  Kennard.  23 
Neb.  357  ;  Shepherd  v.  Hed<>en.  29  N.  J.  L.  334 ; 
Bach  y.  Emerlch,  3  Jones  &  S.  548.  551 ;  Jewett 
v.  Emson,  2  Robt.  165 ;  Bennett  v.  Egan.  3  Misc. 
421,  422;  Stillman  v.  Mitchell.  2  Robt.  523; 
Barnard  v.  Monnot,  3  Keyes.  203;  Arnold  v. 
Wood.  13  N.  Y.  Week.  Dig.  302 ;  Smith  v.  Smith. 
1  Sweeney,  652 ;  Smith  v.  McGovem,  65  N.  Y. 
574,  575 :  Brundage  v.  McCormIck,  69  Hun.  65. 
66 ;  McClave  v.  Paine,  49  N.  Y.  561,  10  Am.  Rep. 
431,  432:Wyckoff  v.  Taylor,  13  Daly.  564;  Lloyd 
y.  Matthews,  51  N.  Y.  124  ;Oemunderv.  Hauser, 
6  Misc.  210,  214  :  Daer  v.  Koch,  2  Misc.  334, 
366;  Sussdorfr  v.  Schmidt,  55  N.  Y.  319;  Sib- 
bald  y.  Bethlehem  Iron  Co.  83  N.  Y.  382,  22 
Am.  Rep.  441  :  King  y.  Bauer.  29  N.  Y.  S.  R. 
413 ;  Ames  v.  McNally,  6  Misc.  03.  94  ;  Gold  v. 
Serrell,  6  Misc.  124.  126 ;  McKnigbt  v.  Thayer, 
48  N.  Y.  S.  R.  620.  622 :  Morgan  v.  Mason,  4  E. 
D.  Smith,  63H,  63R :  Levy  v.  Coogan,  16  Daly, 
137 :  Harris  y.  Burtnett,  2  Daly,  180  ;  Doran  v. 
Bassard,  18  A|ip.  Div.  36.  37 :  Keys  v.  Johnson, 
68  Pa.  43  ;  Scott  v.  Clark,  3  S.  D.  486 ;  Royster 
y.  Mageveney.  9  Lea.  14  S ;  Arrington  v.  Cary, 
6  Baxt.  600,  611;  Byrd  v.  Frost  (Tex.  Civ. 
App.)  29  S.  W.  46. 

The  same  principles  are  deduclble  from  the 
ease  of  Baird  v.  Glecker  (S.  D.)  76  N.  W.  931, 
In  which  the  principal  was  present  and  acted 
for  himself,  and  was  entirely  satisfied  with  the 
situation. 

And  the  same  is  announced  in  Levlstones  y. 
Landreanx,  6  La.  Ann.  26,  where  the  negotia- 
tions conducted  partly  by  the  broker  and  nartlv 
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by  the  principal  resulted  in  a  binding  contract 
being  entered  into  by  the  principal  upon  the 
terms  given  to  the  broker. 

So,  If  the  principal  reserved  the  right  to  sell 
yet  the  broker  will  still  be  entitled  to 
his  commissions  if  he  was  the  procuring  cause 
of  the  sale  made  by  the  principal.  Graves  y. 
Bains,  78  Tex   02,  Ij5. 

In  Wyckoff  v.  Bliss,  12  Daly.  324.  327.  It  is 
said  that  there  is  a  difference  between  the  duty 
of  the  broker  employed  to  Qnd  a  purchaser  at  a 
fixed  price,  and  that  of  a  broker  employed  to 
find  a  party  willing  to  make  a  trade  of  property 
satisfactory  to  the  employer,  and  that  in  the 
latter  case  the  duty  of  the  broker  Is  often  per- 
formed where  he  brings  the  parties  together  and 
leaves  them  ro  negotiate  and  come  to  an  agree- 
ment between  themselves. 

And  even  where  there  has  been  no  direct 
communication  between  the  broker  and  the  prin- 
cipal, it  muse  be  taken  affirmatively  that  the 
latter  was  Induced  to  enter  into  the  negotiations 
which  resulted  in  the  purchase  through  the 
means  employed  by  the  broker  for  that  purpose. 
Gleason  v.  Nelson,  162  Mass.  246. 

So,  if  the  negotiations  between  the  principal 
and  the  purchaser  are  brought  about  by  the 
broker  it  matters  not  when,  where,  or  under 
what  circumstances  he  found  the  purchaser,  so 
long  as  his  agency  contlni>es  and  the  sale  Is 
made,  and  the  question  whether  he  was  present 
at  the  sale  or  had  no  knowledge  of  it  becomes 
an  immaterial  fact.  McKnight  v.  Thayer,  48 
N.  Y.  S.  R.  620. 

And  the  question  whether  the  final  negotia- 
tions between  the  Durchascr  and  the  principal's 
attorney,  which  resulted  in  a  sale,  can  be  re- 
garded as  a  cont'nuance  of  the  negotiations 
which  the  brol-er  Induced  the  purchaser  to  enter 
into  with  the  principal.  Is  In  no  sense  one  of 
law,  but  one  determinable  by  the  evidence,  and 
the  court  will  not  entertain  the  question  upon 
appeal  unless  the  question  is  certified  to  in  the 
court  l>elow.     Hanna  v.  Collins.  69  Iowa,  61. 

So.  the  doctrine  applies  even  where  the  prin- 
cipal does  not  mention  the  price,  and  the  brok- 
er produces  a  purchaser  with  whom  the  princi- 
pal afterwards  negotiates  a  sale.  Buhl  v.  Noe, 
51  III.  App.  622.  026. 

It  also  applies  where  the  broker's  introduc- 
tion or  disclosure  of  the  purchaser  to  the  princi- 
pal is  the  foundation  on  which  the  negotiations 
are  begun  and  conducted,  and  the  sale  is  made. 
Keener  v.  Harrod.  2  Md.  63.  56  Am.  Rep.  706, 
708 :  Wilklnpon  v.  Martin.  8  Car.  &  P.  1. 

And  the  fact  that  other  property  Is  subse- 
quently added  will  not  defeat  the  broker's  right 
where  he  is  th ;  means  of  the  negotiations  of  the 
sale.     Ranson  v.  Weston,  110  Mich.  240. 

Yet,  In  order  to  entitle  a  broker  to  commis- 
sions where  the  owner  himself  makes  a  sale  to 
the  party  Introduced  by  the  broker.  It  must  ap- 
pear that  the  owner  assented  to  the  terms  upon 
which  the  broker  could  have  sold  the  land  ;  but 
If  the  owner  refuses  to  sell  at  the  highest  offer 
produced  by  the  broker,  and  then  proceeds  in 
person,  or  through  another  broker,  to  sell  for  a 
better  orlce  to  another,  tne  rule  cannot  be  ap- 
plied.    Armes  v.  Cameron.  8  Mackey.  435,  437. 

The  reason  of  the  rule  is  that  fair  dealing 
between  the  parties  demands  the  owner  to  dis- 
close his  intention  to  the  broker  before  conclud- 
ing the  sale  to  the  purchaser  found  by  the 
broker,  and  that  the  owner  of  property  will  not 
be  permitted  to  avail  himself  of  the  services  of 
an  agent  who  procures  a  ijurchaser,  and  effect 
a  sale  himself  to  such  purchaser  through  in- 
formation derived  from  the  broker,  and  there- 
by deprive  thp  agent  of  his  commission.  Cook 
V.  Forst.  116  Ala.  305 :  Drelsback  v.  Rollins.  39 
Kan.  268 :  Redfleld  v.  TegK.  38  N.  Y.  212  :  Plant 


814 


K'ebbaska  Sdpbbmb  Court. 


Oct., 


▼.  Thompaon,  42  Kan.  664 ;  Jones  t.  Adier,  34 
Md.  440,  443 ;  Keener  ▼.  Harrod,  2  Md.  63,  S6 
Am.  Rep.  706,  708;  Beale  t.  Creswell,  3  Md. 
106.  See,  as  to  broker's  commissions  as  affected 
by  the  negllf^ence,  fraud,  or  default  of  the  prin- 
cipal, note  to  Brackenrldge  t.  Claridge  (Tex.) 

43  L.  R.  A.  693. 

So,  the  nilo  Is  founded  uncn  the  doctrine  that 
brokers  are  persons  whose  business  it  is  to  bring 
buyer  and  sc*ier  together,  and  they  need  havo 
nothing  to  do  with  the  negotiations  of  the  bar- 
gain. Keys  T.  Johnson,  bS  Pa.  42,  43 ;  Gibson's 
Kstate,  3  Pa.  Dlst.  R.  147.  148 ;  Hartley  v.  An- 
derson, 150  Pa.  301  ;  Insiee  y.  Jones,  Brightly 
(Pa.)  76;  Mlddleton  t.  Thompson,  163  Pa.  112, 
119 ;  Morris  ▼.  Ruddy,  20  N.  J.  Eq.  236. 

And  it  Is  also  based  upon  the  fact  that  the 
making  of  the  contract  is  a  matter  for  the  prin- 
cipal himself.  Gonxales  v.  Broad,  57  Cal.  224 ; 
I*hclan  ▼.  Gardner,  43  Cnl.  311:  Barnard  t. 
Monnot,  3  Keyes,  204 ;  Kock  y.  Emmerllng,  22 
How.  69,  16  L.  ed.  202. 

It  Is  not  necessary  that  the  whole  contract 
should  be  completed  by  the  broker  alone  In  or- 
der to  entitle  him  to  commissions.  Butler  y. 
Kennard,  23  Nob.  357,  359. 

And  if,  in  such  a  case,  the  parties  think 
proper  to  take  the  matter  out  of  the  broker's 
hands,  and  <*arry  on  the  negotiations  them- 
selyea,  the  broker  earns  his  commissions  if  a 
sale  is  afterwards  effected.  Ludlow  y.  Carman, 
2  Hill.  107,  112. 

And  the  same  principle  also  applies  in  the 
case  of  a  sale  concluded  Dy  another  agent  of 
the  owner  and  the  purchaser.  Brennan  y. 
Roach,  47  Mo.  App.  294,  206. 

But  although  it  Is  not  indispensable  that  the 
purchaser  should  be  introduced  to  the  owner  by 
the  broker,  or  that  the  broker  should  be  person- 
ally acquainted  with  the  purchaser,  yet  in  such 
cases  it  must  afflrmatlyely  appear  that  the  pur- 
chaser was  Induced  to  apply  to  the  owner 
through  the  means  employed  by  the  broker. 
Sussdorff  y.  Schmidt,  55  N.  T.  319. 

The  Durchaser  must  be  produced  by  the  brok- 
er, and  be  found  by  his  efforts  and  exertions, 
and  be  the  fruit  of  his  labor.  Lloyd  y.  Mat- 
thews, 51  N.  Y.  124. 

If  the  broker  actually  draws  the  attention 
of  the  purchaser  to  the  property,  it  matters  not 
that  the  negotiations  are  carried  on  and  com- 
pleted by  the  prlocipal.  especially  when  it  Is 
not  shown  that  his  agreement  with  the  princi- 
pal has  expired  or  been  revoked.  Heffner  y. 
Chambers.  121  Pa.  84. 

And,  althoi.gh  a  purchaser,  after  being  sent 
to  yiew  the  property  by  the  broker,  does  not  re- 
turn, but  acts  on  subsequent  and  later- acquired 
Information,  and  goes  directly  to  the  principal 
and  negotlateb  the  bargain  with  him,  such  fact 
will  not  relieye  the  latter  of  his  obligation  to 
pay  the  broker's  commissions.  Honford  y. 
Shapter.  4  Daly.  243 ;  Chiicon  y.  Butler,  1  E.  D. 
Smith,  160 :  Ludlow  y.  Carman,  2  Hilt.  107. 

So,  in  the  case  of  an  exchange  of  property  it 
Is  sufficient  if  the  party  desiring  to  trade  his 
property  solicits  the  services  of  a  broker  who 
llnds  a  person  willing  and  able  to  make  the 
deal,  and  brings  tho  parfies  together,  and  they 
enter  Into  negotiations  which  are  ultimately 
concluded  even  upon  varied  terms.  Knowles  t. 
Harvey.  10  Colo.  App.  9. 

And,  inasmuch  as  matters  of  exchange  always 
proceed  by  nc^rotlatlon,  and  mutual  concession, 
the  urinclpal  should  not  oc  permltied  lo  escape 
liability  to  pay  for  the  services  which  have  been 
rendered  him  by  the  broker,  where  the  proper- 
ties are  ultimately  exchanged  by  the  consent  of 
the  one  who  employed  the  broker,  and  on  terms 
satisfactory  to  him.  Carson  v.  Baker,  2  Colo. 
App.  248. 
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And  in  such  a  case  the  owner  and  the  buyer 
cannot  by  any  arrangement  dlsi^;>point  the  claim 
of  the  agent  for  remuneration.  Vreeland  v. 
Vetterlein,  83  N.  J.  L.  247,  249. 

And  the  fact  that  the  broker  subsequently 
draws  the  writings  and  receives  the  purchase 
monev  will  strengthen  his  case.  Shepherd  v. 
Hedden,  20  N.  J.  L.  884,  337. 

So,  it  is  sufficient  if  the  purchaser  introduced 
by  him,  and  the  principal,  enter  Into  a  valid, 
binding,  and  enforceable  contract.  WPson  v. 
Mason,  158  HI.  804 :  Lang  y  Hand,  67  III.  App. 
134. 

And  in  such  cases  the  btoker  is  entitled  to  his 
commissions  irrespective  of  whether  the  con- 
tract is  ever  carried  out  by  the  conveyance  of 
the  property  and  the  payment  of  the  purchase 
money.     Flower  y.  Davidson,  44  Minn.  46. 

And  the  rule  has  been  held  to  apply  where 
a  purchaser  Is  produced  by  the  broker  with 
whom  the  seller  himself  negotiates  and  effects 
a  sale,  although  the  sale  itself  may  be  finally 
abandoned.     Potvin  v.  Curran.  18  Neb.  802.  305. 

Again,  if  thp  contract  nejsotiated  by  the  prin- 
cipal with  the  purchaser  introduced  by  the  brok- 
er provides  for  the  payment  of  a  sum  by  way  of 
liquidated  damages  in  case  of  nonperformantv 
by  the  parties,  and  such  contract  is  in  a  sense 
optional  with  either  party,  the  broker  will  be 
entitled  to  recover  even  though  the  purchaser 
refuses  to  make  the  conveyance  and  elects  to 
pay  the  damages.  Glider  y.  Davis,  137  K.  Y. 
504,  20  L.  R.  A.  398. 

And  his  right  to  compensation  Is  complete 
whure.the  parties  are  brought  together  and  a 
sale  is  made  through  his  Instrumentality  with- 
out reference  to  whether  the  owner  at  the  time 
the  sale  was  effected  had  knowledge  of  the  fact 
that  he  was  making  the  sale  through  such  In- 
strumentality. Butler  V.  Kennard,  23  Neb. 
357 ;  Hartley  v.  Dorr,  16  Neb.  461 ;  Anderson 
v.  Cox,  16  Neb.  10'  Potvin  y.  Curran,  13  Neb. 
303 :  Goffe  v.  Gibson,  18  Mo.  App.  1. 

It  Is  not  absolutely  necessary  that  the  prin- 
cipal should  know  that  the  purchaser  is  a  cus- 
tomer of  the  broker  if  he  Is  in  fact  the  broker's 
production.  Lloyd  v.  Matthews,  51  N.  1'.  124 ; 
Bryan  v.  Abert,  3  App.  D.  C.  180,  186. 

The  rule  especially  applies  if  the  broker's 
acts  are  not  misleading.  Hanford  v.  Shapter, 
4  Daly,  243. 

And  the  broker's  right  will  not.  in  the  ab- 
sence of  fraud,  be  affected  by  such  circum- 
stances, as  it  is  wholly  unimportant  whether 
the  principal  knew  that  his  purchaser  was  sent 
by  the  broker  or  not,  and  it  is  sufficient  if  that 
was  a  fact.  Adams  v.  Decker,  82  Hi.  App.  17 ; 
Lloyd  V.  Matthews.  51  N.  Y.  124. 

This  is  so  for  the  reason  that  the  right  of 
the  broker  to  recover  depends  upon  the  fact 
that  he  has  procured  the  purchaser,  and  not 
upon  the  knowledge  on  the  part  of  the  princi- 
pal of  that  fact  at  the  time  of  the  sale.  Millan 
v.  Porter,  31  Mo.  App.  663.  576 ;  Tyler  v.  Parr, 
52  Mo.  240 :  Goffe  v.  Glbaon,  18  Mo.  App.  4. 

And  Ignorance  of  such  fact  will  be  no  defense 
in  an  action  to  recover  commissions,  where  ihe 
evidence  shows  that  tho  sale  Is  made  through 
his  efforts,  and  that  the  principal  has  expressly 
promised  to  pay  his  commissions  after  he  has 
seen  the  purchaser,  and  has  told  the  broker  not 
to  advertise  further  as  he  was  negotiating  with 
him.     Sussdorff  v.  Schmidt,  56  N.  Y.  810.  321. 

If  the  broker  does  not  agree  with  the  pur- 
chasers on  the  terms  of  sale,  and  does  not  assist 
In  the  negot'Htlons,  and  the  principal  does  not 
know  that  the  broker  Is  concerned  in  the  nego- 
tiations until  after  the  sale  is  effected,  and 
where  in  sending  the  purchaser  to  the  principal 
the  >irokej*  said,  "Don't  be  too  fast  to  buy.  and, 
in  your  con/crsatlon  wltn  him.  talk  as  if  yov 
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-didn't  want  to  bay  the  farm.'* — he  will  still  be 
entitled  to  recoTer  when  such  statements  have 
not  injured  tlie  principal  and  have  resulted  in 
a  sale  on  terms  satisfactory  to  the  prlaclpal,  al- 
though the  principal  assorts  that  he  did  not 
know  of  the  bzokers  a^eacy,  and  that  if  he  had 
he  might  have  refused  to  make  the  sale,  as  the 
principal  has  not  terminated  the  agency,  or 
taken  steps  lo  Inform  himself  In  regard  to  his 
<x>nnection  with  or  his  influence  in  effecting  the 
sale,  no  fraud  or  mistake  existing,  the  agsee- 
meat  not  calling  for  him  to  fix  the  sale,  but 
only  to  find  a  purchasei.*.  Kelly  v.  Stone,  94 
Iowa,  816. 

It  is,  however,  necessary  that  the  principal 
should  know  that  the  broker  was  instrumental 
In  making  the  sale,  and  when  he  is  told  by  the 
purchaser  that  he  has  received  information  of 
his  desire  to  sell  the  property,  and  the  price  he 
wants  for  it,  the  principal  should  then  Inquire 
from  him  the  source  of  his  information.  Lloyd 
V.   Matthews,  51  N.  Y.  124. 

And  in  such  cases  the  principal  may  prove  by 
a  purchaser  ''hat  the  broiler  had  no  influence 
on  him  In  the  sale  made  bf  the  principal,  as  it  is 
-necessary  that  the  broiler  should  do  something  in 
^order  to  earn  his  commissions.  Doonan  v.  Ives, 
73  Ga.  206.  bOl. 

If  the  principal  does  not  bar  himself  from 
aelllng,  and  the  broker  notifies  an  intending  pur- 
chaser, without  disclosing  his  principal's  name, 
and  such  purchaser  subsequently  learns  from 
another  source  who  the  principal  Is,  and  pur- 
chases directly  from  him  without  the  broker's 
knowledge,  and  without  knowing  that  the  brok- 
er has  anything  to  do  with  the  sale,  the  broker 
cannot  be  said  to  be  the  means  by  which  the 
negu  nations  were  effected  so  as  to  be  entitled 
to  hla  commissions.  Anderson  v.  Smythe,  1 
Colo.  App.  258. 

And  If  the  evidence  adduced  by  the  broker 
does  not  sustain  his  claioi  that  the  sale  was 
<made  with  a  knowledge  of  negotiations  between 
the  broker  and  such  purchaser,  he  cannot  re- 
-cover  commissions  upon  a  sale  made  by  his 
principal  to  such  purchaser,— especially  where 
the  purchaser  testifies  that  he  never  agreed  to 
take  the  property  from  such  broker.  Hurd  ▼. 
Nellaon.  100  Iowa,  555,  557. 

Where,  however,  the  evidence  clearly  estab- 
lishes the  fact  that  the  parties  are  brought  to- 
.sether,  and  negotiations  carried  on,  by  and 
through  the  agents ;  that  they  participated  and 
aided  In  the  transaction  at  the  time  of  Its  con- 
summation, and  were  up  to  that  time  recognized 
and  regarded  by  the  principal  as  his  agents, 
the  mere  fact  that  the  principal  has  in  his  ab- 
aence.  the  transfer?)  made  and  money  paid  by 
and  through  another  agent,  cannot  affect  the 
relation  of  the  parties,  nor  can  the  principal  by 
his  own  act  disregard  the  services  performed, 
and  refuse  to  pay  the  agreed  price ;  and  there- 
fore the  broker  is  entitled  to  his  commissions. 
Howe  ▼.  Werner,  7  Tolo.  App.  530,  532. 

And  a  bro*:er  who  shows  the  property  to 
several  parties,  and  finally  calls  the  attention 
.of  the  purchaser  to  several  pieces  of  property 
Including  the  one  in  question,  names  the  price, 
and  advises  him  to  buy,  and  subsequently  such 
purchaser  bays  directly  from  the  principal,  who 
has  no  notice  of  any  such  previous  conversa- 
tion or  negotiation,  cannot  recover  commissions, 
as  the  principal  Is  at  liberty  to  sell  himself, 
bas  no  knowledge  of  the  instrumentality  of  the 
brokfcr,  and  deals  with  the  purchaser  as  an 
-original  client  in  irood  faith,  and  makes  new 
terms  of  sale.     Cathcart  v.  Bacon,  47  Minn.  34. 

If  the  principal  expressly  agrees  to  pay  the 
t>roker  a  specific  sum  as  commission  if  the  nego- 
tiations betveen  himself  and  the  purchaser  are 
successfully  carried  out,  and  a  sale  or  exchange 
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Is  finally  consummated  on  terms  agreea  upon 
between  the  parties,  the  broker  will  be  entitled 
to  his  commissions.  Haug  v.  Haugan,  61  Minn. 
558. 

Again,  mere  delay  between  the  time  of  nego- 
tiation of  the  purchase  and  the  time  that  It  is 
concluded  by  ihe  t>rincinul  In  person  does  not 
detract  from  the  b/oker's  right  to  commissions, 
where  it  is  evident  that  the  negotiation  started 
by  the  brqker  has  not  fallen  through,  and  that 
the  principal  has  not  abt-udoned  his  intention 
of  purchasing.  Lynch  v.  McKenna,  58  How.  Pr. 
42,  45,  in  which  the  action  was  l>rought  for 
commission  for  purchasing  a  house. 

Commissions  were  allowed  In  a  case  where 
after  a  failure  to  nagotia^'e  a  sale  with  the  pur- 
chaser introduced  by  the  broker  the  principal 
again  placed  the  property  in  the  broker's  hands, 
and  the  broker  again  oponed  negotiations  with 
such  purchaser,  with  whom  his  principal  con- 
cluded a  sale  at  a  reduced  price  without  tak- 
ing Lie  property  out  of  the  agent's  hands  or  giv- 
ing him  any  notice  thereof.  Schlegal  v.  AUer- 
ton,  66  Conn    260. 

In  Lincoln  v.  MrCiatchle,  86  Conn.  186,  the 
broker  recovered  commissions  as  the  sale  was 
not  effected  by  the  principal  wholly  without  the 
broker's  assistonce,  upon  facts  showing,  inter 
alia,  that  a  party  attracted  by  the  broker's 
advertisement  of  other  houses  upon  the  same 
street  got  the  reduced  price  from  the  broker  as 
the  consideration  for  the  premises  and  reported 
it  to  the  intending  ourchascr.  who  examined  the 
prencises,  entered  into  n<«gotiatIons  with  the 
principal  perikonally,  which  resulted  In  the  sale 
for  the  higher  price  by  tbe  principal  himself, 
without  any  personal  interview  or  dealing  with 
the  broker,  although  the  purchaser  had  notice 
before  purchasing  that  the  property  was  in  the 
broker's  hands  for  sale. 

Waen  the  principal  takej  It  out  of  his  power 
to  carry  out  any  contract  the  broker  may  make, 
by  executing  u  lease  of  the  premises  and  bind- 
ing nimself  to  sell  to  such  lessee  at  any  time 
during  the  lease,  the  transaction  must  be  con- 
sidered as  to  its  effect  upon  the  principal's  con- 
tract with  the  broker,  and  not  simply  as  to 
wherher  he  made  fbe  contract  of  sale  enforce- 
able In  any  event  against  the  purchaser,  and 
therefore  under  such  contract  the  broker  will  be 
entitled  to  hiA  commissions  under  a  provision 
contained  in  the  contract  with  his  principal  that 
upon  a  withdrawal  of  the  property  he  was  to 
pay  the  broker  the  same  commission  as  though 
he  had  made  a  sale  to  an  Independent  purchaser. 
RucKer  v.  Hall,  105  Cal.  426. 

But  where  there  was  a  sreclal  contract  to  sell 
at  a  special  price  and  the  principal  himself 
conducted  the  negotiations  and  made  a  sale  to 
the  purchaser  at  a  rnluceJ  price,  the  broker  was 
not  allowed  to  recover  commissions  in  the  al>- 
sence  of  proof  that  the  purchaser  produced  was 
ready  and  willing  to  buy  at  the  price  stipulated 
in  the  contract,  or  that  the  principal  prevented 
his  making  such  scle.  Cbilds  v.  Ptomey,  17 
Monc.  502,   500. 

And  in  the  case  of  real  estate  listed  with  a 
broker  to  be  sold  for  a  certain  sum  net  to  the 
owner,  the  broker  to  receive  as  compensation 
any  sum  in  excess  thereof  for  which  he  ef- 
fected a  sale,  if  the  broker  informs  a  party  that 
he  can  purchase  for  the  net  price,  and  then  in- 
troduces him  to  the  owner  who. completes  the 
sale  at  that  price,  the  broker  cannot  recover 
commissions  upon  the  sale  so  negotiated.  Beat- 
ty  V.  Russell,  41  Neb.  321. 

Before  the  broker  can  recover  commissions 
in  a  case  where  he  introduces  the  purchaser  and 
at  the  same  time  informs  his  principal  that  if 
such  party  purchases  he  claims  the  usual  com- 
mission, in  which  the  negotiations  by  the  prin- 
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dpal  with  such  purcbaBcr  are  not  successful, 
but  iQter  the  principal  sells  the  property  to  his 
brother,  who  then  sells  to  such  purchaser,  he 
must  show  thPt  the  sale  to  the  brother  and  the 
subBLOuent  sale  to  such  purchaser  axe  made  for 
the  purpose  of  defrauding  him  of  his  commis- 
sions, as  in  the  absence  of  such  evidence  he  can- 
not lecover.     Bennett- v.  Kidder,  6  Daly,  612. 

And  where  a  broker  who  is  to  sell  separate 
parcels  at  a  speclfled  price  brlogs  a  party  and 
his  principal  together,  and  negotiations  are 
commenced  by  the  principal  with  the  purchaser, 
which  terminate  In  n  valid  sale  of  a  parcel  for 
the  price  specified,  upon  which  the  broker  re- 
ceives his  commisolons.  and  afterwards  the 
principal  Informs  such  purchaser  that  he  has 
other  parcels,  and  another  parcel  is  then  sold 
by  the  principal  for  the  price  and  upon  the 
term6  at  which  It  was  given  to  the  broker  with- 
out the  latter's  knowledo^.  the  broker  is  not  en- 
titled to  commissions  upon  the  latter  sale,  espe- 
cially as  he  gave  no  Information  in  regard  to  it 
ana  took  no  nart  in  it  McCIave  t.  Paine,  49  N. 
Y.  661,  10  Am.  Rep.  481,  432. 

And  the  broker  cannot  recover  on  a  special 
contract  to  pay  a  certain  sum  for  a  sale  for  a 
given  amount,  where  the  principal  himself  sells 
for  a  less  amount,  after  tb^  broker  has  entered 
upon  the  contract,  and  his  advertisement  Is  seen 
by  the  purchaser,  who  writes  to  a  third  party 
for  a  more  complete  description  of  the  land, 
which  is  obta^bed  from  the  broker  and  sent  him 
by  letter,  where  the  purchaser  applies  directly 
to  the  principal  and  negotiates  with  him,  even 
though  the  bioker's  efforts  are  evidently  instru- 
mental in  enabling  the  defendant  to  sell.  Charl- 
ton V.  Wood.  11  Heisk,  19,  24. 

In  the  above  case,  however,  the  court  did 
not  pass  upon  the  question  whether  or  not  the 
brokei  would  be  entitled  to  recover  reasonable 
compensation  for  loss  and  expense  incurred  by 
him  in  advertising  the  property  for  sale,  as  that 
question  was  not  before  tue  court. 

IX.  Acceptance  of  purchaser  by  principal. 

The  general  rule  Is  that  the  broker  under- 
takes to  furn'sh  a  purchaser,  and  is  bound  to 
act  In  good  faith  in  presenting  a  person  as  such, 
and  when  one  is  presented  fhe  principal  Is  not 
bound  to  acceot  him,  or  to  pay  the  commissions, 
— unless  he  is  ready  and  able  to  perform  the 
contract  on  his  part  accoiding  to  the  terms  pro- 
posed. Birmingham  Land  &  Loan  Co.  v. 
Thompson,  8d  Ala.  146,  149 ;  Coleman  v.  Meade, 
18  Bush,  368,  363  ;  Francis  v.  Baker,  46  Minn. 
88,  84 ;  CoQkllng  v.  Krakauer,  70  Tex.  736 ; 
Nesbitt  V.  Hdser,  49  Mo.  88;i,  386 ;  Woods  v. 
Stephens.  46  Mo.  666,  667 ;  Beauchamp  v.  Hlg- 
gins.  20  Mo.  App.  614 ;  Hayden  v.  Grillo,  26 
Mo.  App.  203  ;  Love  v.  Owens.  31  Mo.  App.  601 ; 
Wolff  V.  Rosenberg.  67  Mo.  App.  403. 

The  purchaser  found  must  be  one  whom  the 
principal  agrees  to  accept.  Pratt  v.  Patterson, 
7  Phlia.  135. 

So,  the  principal  must  be  satisfied  with  the 
purchaser,  who  must  actually  purchase  the 
property  at  a  price  satisfactory  to  the  owner. 
Williams  V.  Leslie.  Ill  Ind.  70,  72;  Keys  v. 
Johnson,  08  I*a.  42,  43  ;  Glentworth  v.  Luther, 
21  Barb.  146 ,  Conkllng  v.  Krakauer,  70  Tex. 
735 ;  Donohuc  v.  Flanagan,  28  N.  Y.  S.  R.  767. 

And  the  principal  must  have  a  reasonable 
opportunity  to  inquire  into  and  satisfy  himself 
in  relation  to  the  purchaser  found  by  the  brok- 
er. Greene  v.  HoPlngstacad,  40  111.  App.  196, 
197. 

And  the  broker's  claim  to  commission  upon 
the  price  Is  contingent  upon  the  acceptance  by 
his  principal  of  the  offer  made,  and  upon  an 
actual  sale  effected.  And  if  employed,  without 
any  special  agreement,  Co  find  a  purchaser,  he 
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is  not  entitled  to  claim  commissions  upon  a  sale- 
which  the  owner  declines  to  make,  and  which 
fails  of  actual  consummation,  as  the  principal 
always  has  a  locus  poenitentite  until  he  agrees 
to  an  actual  ^ale.  Pratt  v.  Patterson,  7  Phil  a. 
136,  186. 

The  principal  does  not  part  with  the  contro)* 
of  his  property  by  employing  a  broker  to  fintf 
a  purchaser,  nor  does  he  bind  himself  Irrevoca- 
bly to  pay  the  broker  a  commission  for  the  sale 
to  a  purchaser  whom  upon  inquiry  and  reflect  loo 
he  refuses  to  accept.     Ibid, 

And  if  an  unsatisfactory  purchaser  is  found, 
the  owner  may  refuse  to  accept  him,  and  he  I& 
under  no  obligation  to  pay  the  broker  for  his 
services.     Stt:'re  v.  Wilson,  86  Ala.  161. 

When  the  broker  produces  a  purchaser  who- 
Is  ready  and  willing  to  inter  into  a  contract. 
It  is  Cor  the  princ'pal  to  decide  whether  the  per* 
son  presented  is  acceptable  and  the  broker's 
poeilion  depends  upon  such  acceptance:  but  if 
the  principal  does  accept  him  either  upon 
the  original  or  modified  terms,  and  a  valid  con- 
tract is  entered  into,  he  becomes  a  purchaser 
within  the  meaning  of  the  contract  of  the  brok- 
er, and  the  duties  of  the  latter  are  at  an  end^ 
and  the  comirissions  are  earned  as  soon  as  ai> 
enforceable  contract  is  executed.  Birmingham 
Land  &  Loan  Co.  v.  Thompson,  86  Ala.  146; 
Sayre  v.  Wilson,  86  Ala.  151 :  Henderson  v. 
Vincent,  84  Ala.  99;  Coleman  v.  Meade.  1^ 
Bush,  368,  380;  Walker  v.  Osgood,  98  Mass, 
848.  08  Am.  Dec.  168 ;  Rice  v.  Mayo.  107  Mass. 
660 '  Glentwurth  v.  Luther.  21  Barb.  145  :  Slb- 
bald  V.  Bethlehem  Iron  Co.  83  N.  Y.  378.  2'^ 
Am.  Rep.  441;  Short  v.  Millard.  68  III.  203: 
Lap&ley  v.  Ho'rldge,  71  III.  App.  652 ;  Wilson  v. 
Mason.  168  111.  304  :  Pratt  v.  Hotchkiss.  10  111. 
App.  603;  Fiancls  v.  Baker.  45  Minn.  83.  84: 
Hamltn  v.  Schulte,  34  Minn.  634  :  Betz  v.  Will- 
iams &  W.  Land  St  Loan  Co.  46  Kan.  45 :  Dries- 
back  V.  Rollins,  39  Kan.  268 :  Redfield  v.  Tegp. 
88  N.  Y.  212 ;  Vlley  v.  Pettit,  96  Ky.  676 ;  Woir 
V.  Rosenberg,  67  Mr'.  App  403 ;  Adams  v.  Deck- 
er, 34  III.  App.  17,  20;  Parker  v.  Walker.  8(> 
Tenn.  666;  Kock  v.  EmmerlIng,  22  How.  69,  ](> 
L.  ed.  292. 

And  the  rule  is  the  same  where  the  principal 
accei^ts  the  purchaser  presented  by  the  broker, 
although  the  sale  is  never  actually  completed. 
If  the  failure  of  tho  purchaser  to  complete  the 
sale  results  from  the  Inability  of  the  principal 
to  make  a  good  title  without  any  fault  on  the 
part  of  the  broker.  Wilson  v.  Mason,  158  III. 
304. 

The  question  of  the  broker's  right  to  com- 
missions upon  a  sale  never  consummated  owing 
to  a  defective  title  will  be  found  fully  discussed 
in  note  to  Brackenrldge  v.  Clarldge  (Tex.)  4.*} 
L.  R.  A.  603. 

So,  the  rule  prevails  In  such  cases,  even, 
though  the  sale  Is  not  completed  or  executed  by 
payment  of  the  consideration  to  the  principal. 
Francis  v.  Baker,  46  Minn.  83,  84. 

If  the  acts  of  the  broker  are  accepted  by  the 
principal  as  a  performance  of  his  undertaking, 
the  broker  l3  entitled  to  his  commissions,  al- 
though an  acceptance  will  not  exist,  unless  th(>^ 
principal  has  knowledge  at  the  time  he  is  deal- 
ing with  the  purchaser  that  he  is  the  one  pro- 
duced by  the  broker.  Biodgett  v.  Sioux  City 
&  St.  P.  R.  Co.  63  Iowa,  606,  609.  As  to  the 
failure  of  the  broker  to  report  the  purchaser 
found  by  him,  see  XIV.  t'lfra. 

And  If  the  sale  Is  actually  completed,  the 
principal  must  be  taken  to  have  favorab'.y  de- 
termined the  financial  responsibility  of  the  pur- 
chaser produced,  and  the  broker  is  entitled  to 
his  commissions,  even  though  it  may  afterward* 
transpire  that  such  purcuaser  is  unable  to  meet 
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defeiied  payments  os  they  become  dne.     Wiliy  | 
▼.  C&rpenter.  16  Colo.  271. 

If  the  prouosed  pnrch«8e'.'  has  been  accepted 
by  the  principal,  the  burden  Is  upon  him  to 
show  that  the  purcoaser  was  not  able  to  comply 
with  the  contract.  Davis  ▼.  Morgan,  06  Ga. 
518.  520. 

The  prindpars  acceptance  of  the  purchaser 
estops  him  from  alleging  anything  against  the 
claim,  except  fraud  on  the  part  of  the  broker  in 
Inducing  the  acceptance,  or  wrong  done  by  him 
cansing  failure  of  the  purchaser  to  perform. 
Greene  ▼.  Uollingshead.  40  III.  App.  195.  197. 

But  the  prmclpa!  must  knowingly  receive  or 
consummate  the  sale  as  the  result  of  the  brok- 
er's labor.  Thomas  ▼.  Merrifleld  (Kan.  App.) 
53  Pac.  891. 

The  broker  must,  however,  show  that  his 
principal  accepts  the  offer  as  made  by  the  pro- 
posed purchaser  whtrre  it  differs  from  the  terms 
given  to  the  broker  by  thj  principal.  Forrester 
T.  Price,  6  Misc.  30^,  80A 

Tet.  a  broker  may  enter  Into  a  contract  with 
reference  to  ih^  propertv.  and  his  principal  may 
accept  and  anprove  the  contract  without  there- 
by accepting  it  as  tbe  performance  by  the  brok- 
er of  his  contract.  Reiger  v.  Bigger,  29  Mo. 
App.  421,  427. 

If  the  broker  has  procured  a  person  who  is 
able  and  willing  to  purchase  upon  the  princi- 
pal's terms,  the  refusal  of  his  principal  to  ac- 
cept such  person  as  purchaser  will  not  deprive 
him  of  his  right  to  commissions,  and  a  noncom- 
pliance by  the  broker  with  a  condition  precedent 
to  his  right  to  recover  will  not  avail  the  prin- 
cipal upon  proof  that  compliance  was  prevented 
by  his  act.  Weinstein  v.  Goldlng,  17  Misc.  613, 
615.  616 ;  Gaty  v.  Foster,  18  Mo.  App.  689,  644, 
to  the  same  effect. 

So,  If  the  broker's  evidence  shows  that  he  has 
bound  a  purchaser  ready,  willing,  and  financial- 
ly able  to  make  the  purchase  absolutely  on  the 
terms  fixed  by  the  princlpa;.  and  that  the  prin- 
cipal acceptea  such  purchaser,  and  entered  Into 
a  contract  with  him  In  respect  Co  the  sale  and 
purchase  of  the  property,  he  estdbllshes  a  prima 
fade  case  entitling  him  to  recover  his  commis- 
sion. Lemon  v.  Lloyd,  46  Mo.  App.  452.  456 ; 
Zeld:er  v.  Wa'ker,  41  Mo.  App.  118:  Hayden  v. 
Grillo,  26  Mo.  App.  280 :  Love  v.  Owens,  31  Mo. 
App.  601 ;  Millan  v.  Porter,  31  Mo.  App.  563. 

But  if  the  proposition  is  not  accepted  by  the 
principal,  it  Is  incumbent  upon  the  broker  to 
show  that  the  purchaser  was  willing  and  able 
to  purchase  or  excbnnge  upon  the  terms  offered 
by  the  owner.  Lockwood  v.  HaJsey,  41  Kan. 
166. 

Tbe  fact  thn^  a  new  clatise  requiring  the  pur- 
chaser to  give  a  sat'sfacLory  bond  is  Inserted  In 
a  new  contract  tends  to  Indicate  that  the  princi- 
pal knew  of  ttia  actual  fiuancial  condition  of  the 
purchaser,  and  In  such  a  case  the  principal  can- 
not free  himself  from  his  obligation  to  pay  com- 
mission on  the  ground  that  during  the  negotia- 
tions the  brohor  untruly  and  in  breach  of  good 
faith  alleged  that  tbe  purchaser  bad  a  certain 
amount  of  money,  even  if  he  knew  the  purchaser 
had  no  money  and  was  influenced  by  such  state- 
ment, and,  with  full  knowledge  of  his  financial 
condition,  wi'^.d  and  accepted  the  benefit  of  the 
services.  Irwin  v.  Mowbray.  24  N.  Y.  S.  II.  751. 
In  this  case  the  court  refused  to  disturb  a  ver- 
dict allowing  the  t^rokers  commissions,  as,  in 
addition  to  the  above,  It  was  also  proved  that 
the  purchasers  informed  the  principal  of  their 
financial  condition. 

Where  a  person  is  found  who  expresses  will- 
ingness to  tak?  at  the  pr^ce.  and  the  principal 
after  accepting  her  as  a  purchaser,  declines  to 
execute  the  coutra^^t,  in  tac  absence  of  proof  of 
the  pecuniary  resronslbiilty  of  the  purchaser 
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the  legal  presumption  Is  that  such  purchaser 
ta  solvent  and  able  to  periorm  the  contract,  and 
Is  a  nurchasor  willing  to  ^ake,  and  a  meeting 
of  the  minds  of  the  parties  is  proved.  Krahner 
V.  Heilmnn.  16  Daly.  132. 

The  broker  recovered  his  commissions  in  a 
case  where  the  minds  of  the  parties  met  and 
were  expressed  in  the  payment  of  money,  and 
the  giving  of  a  receipt  sigued  by  the  principal 
and  his  wife  as  follows :  "  .  .  .  received 
from  .  .  .  the  sum  of  |10  part  of  purchase 
money  on  sale  of  my  house  .  .  .  ," — which 
contract  the  purchaser  subsequently  refused  to 
complete,  as  ihe  broker  wab  not  chargeable  with 
any  imperfection  In  the  making  of  such  agree- 
ment or  receipt,  and  as  the  purchaser  found  was 
accepted  by  the  defendant.  Helnrich  v.  Kom, 
4  Daly,  74. 

And  where  the  principal,  according  to  his  own 
evidence,  accepted  the  pronosed  purchaser  with- 
out objection,  recognised  him  as  answering  ail 
the  requirements,  and  there  was  no  suggestion 
that  he  was  not  entirely  solvent,  and  the  real 
cause  of  the  failure  to  comp*ete  the  sale  was  due 
to  the  prindpars  own  Inability  to  make  a  goo<} 
title,  the  broker's  right  to  recover  does  not  de- 
pend upon  the  question  whether  or  not  he  had 
established  the  ability  of  ^he  purchaser  to  pay, 
and  it  is  error  for  the  court  to  so  charge  the 
jury.     Davis  v.  Morgan,  96  Ga.  518.  520. 

And  where  the  principal  accepts  a  purchaser 
as  able  and  willing  to  complete  a  contract  which 
provides  that  he  shall  build  when  no  cash  is 
paid,  and  the  purchaser  enters  Into  a  bond  and 
deed  of  trust,  and  the  owner  is  to  furnish  the 
money,  evidence  of  the  subsequent  insolvency  of 
the  purchaser  is  inadmissible  in  an  action  by  the 
broker  to  recover  h>s  commissions,  the  princi- 
pal having  accepted  him  as  a  purchaser,  able 
and  willing  to  complete  the  contract.  Ross  v. 
Flckling,  11  App.  D.  C.  442. 

So.  where  the  principal  knows  the  status  of 
the  proposed  puvuhaser,  aj  where  she  Is  a  mar- 
ried woman,  incapable  by  tbe  state  law  of  bind- 
ing herself  personally  for  payment  of  the  pur- 
chasf^r's  mone.v,  and  he  docs  not  object  c.  de- 
cline to  consummate  the  pa'e  on  other  specified 
grounds,  the  objection  is  to  be  construed  as 
waived  by  him.     Sayre  v.  Wilson,  86  Ala.  151. 

And  it  is  harmless  error  to  allow  the  pur- 
chaser to  stafo  tjiat  he  ho?  prepared  and  filed 
plans  and  spt.lficalions  as  tending  to  show  his 
willingness  to  carry  out  toe  agreement,  espe- 
cially when  lue  principal  ba^  expressly  admitted 
"that  they  were  able  to  buy  the  property,  and 
willing  to  do  It."  Landsberger  v.  Murray,  6 
Misc.  005. 

YeL,  in  a  case  in  whlcn  the  proposed  pur- 
chaser called  upon  the  principal  and  offered  the 
price  named  uy  the  broker,  provided  the  prin- 
cipal would  accept  a  certain  amount  in  cash, 
and  take  the  balance  In  mortgage  payable  in  a 
certain  number  of  years,  ^aich  offer  tbe  princi- 
pal refused,  tbe  broker's  claim  for  commissions 
was  disallowed  as  there  was  no  acceptance  or 
performance.  Forrester  v.  Price,  6  Misc.  308, 
300. 

X.  Broker's  presence  at  sale  by  principal. 

In  the  absence  of  a  contract  to  the  contrary, 
the  general  rule  is  tnat  if  the  broker  is  merely 
to  find  or  procure  a  purchaser.  It  is  not  neces- 
sary that  he  should  be  pre.sent  at  the  time  the 
negotiations  are  entered  into  with  the  pur- 
chaser, or  be  an  active  participator  In  the  in- 
strument of  sale,  provided  he  can  show  that 
the  same  was  effected  through  his  agency,  and 
that  the  parties  were  brou;;ht  together  and  the 
sale  resulted  from  his  acts  as  Its  procuring 
cause. 

Tbe  above  rule  is  supported  by  the  following 
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aathorlttes :  Henderson  t.  Vincent,  84  Ala.  90 ; 
Drlesback  ▼.  Rollins,  39  Kan.  268;  Hambleton 
▼.  Bort  (Neb.;  78  N.  W.  498;  Lloyd  t.  Mat- 
thews, 51  N.  Y.  124 :  Arnold  v.  Wood,  18  N.  Y. 
Week.  Dig.  302:  Bickart  ▼.  Hoffman,  46  N.  Y. 
S.  R.  886 ;  McKnlgbt  v.  Thayer,  48  N.  Y.  S.  R. 
620.  622;  Glentwoiih  y.  Luther,  21  Barb.  147; 
Baker  t.  Thomas,  12  Ml8C.  432,  433,  Reversing 
on  other  Grounds  11  Misc.  112,  113 ;  Sibbald  t. 
Bethlehem  Iron  Co.  88  N.  Y.  881,  22  Am.  Rep. 
441;  WyckoflL  ▼.  Blssell.  24  App.  Div.  66,  67; 
Roush  T.  Loeffler,  3  Ohio  Dec.  628,  629;  Dou- 
▼ille  ▼.  Comstock,  110  Mich.  698,  701 ;  Kelso  t. 
Woodruff,  88  Mich.  303 :  Wylie  ▼.  Marine  Nat. 
Bank,  61  N.  Y.  415;  Sussdroff  y.  Schmidt,  55 
N.  Y.  819;  Dreyer  y.  Ranch.  42  How.  Pr.  22; 
Creyier  y.  Stephen,  40  Minn.  288. 

And  it  is  not  absolutely  necessary  that  the 
broker  should  haye  knowledge  of  the  sale  made 
t>y  his  principal  to  the  pu/cnaaer  found  by  him, 
at  the  time  of  the  sale,  provided  such  purchaser 
Is  procured  by  him.  McKnlght  y.  Thayer,  48 
N.  Y.  a.  R.  620,  622. 

XI.  Rattflcation  ol   itroker'9  aoU. 

In  some  cases  the  liability  of  the  principal 
for  commlsslous  hnf  turned  upon  the  question 
whether  the  cerformance  of  the  broker's  con- 
tract when  not  strictly  within  the  terms  therof 
has  been  ratified  by  the  principal,  and  has  thus 
t>ecome  a  perfect  performouce  of  the  contract. 

It  is  a  genera]  rule  that  If  a  sale  is  not  au- 
thorized in  th«!  first  instance,  there  can  be  no 
recovery  of  commlbslons,  unless  it  is  ratified  by 
the  principal.  For  J  y.  Drown,  120  Cat.  551 ; 
Stillman  v.  FItsfrerald.  37  Minn.  186. 

So,  If  a  r<!«itl-estate  broker  exhausts  bis  au- 
thority, and  his  acts  arn  not  ratified  by  his 
principal,  the  latter  is  not  bound  thereby,  and 
the  broker  is  not  entitled  to  his  commissions. 
Harwood  v.  Triplett,  34  Mo.  App.  278,  278. 

The  unauthorized  actb  of  an  agent  done  on 
behalf  of  his  principal  may  be  ratified  in  any 
manner  whlcli  expresses  the  principal's  assent 
thereto,  and  It  is  not  necessary  that  such  ratifi- 
cation should  be  in  writing.  Goss  v.  Stevens, 
82  Minn.  472.  474 ;  Brown  v.  Baton,  21  Minn. 
409,  410;  Smith  v.  Schlele.  93  Cal.  144,  149. 

And  a  ratification  of  the  broker's  act,  where 
the  original  employment  is  wanting,  may  In  some 
circumstances  be  equivalent  to  an  original  re- 
tainer, but  only  waen  thi^re  is  a  plain  intent 
to  ratUy.  Little  Rock  v.  Barton,  33  Ark.  436, 
444 ;  Fierce  v.  Thoniias,  4  E.  D.  Smith,  354,  855. 

But  an  alleged  principal  is  not  bound  by  an 
approval  of  aii  act  already  done,  made  under  a 
misapprehension  of  the  rcj.>  nature  of  the  facts, 
as  to  constitute  a  ratification  the  principal  must 
be  acquainted  with  that  which  has  actually  been 
done.     Dean  v.  Bassett,  57  Cal.  640. 

And  the  ratification  must  be  with  full  knowl- 
edge of  all  the  matorlal  facts,  and  if  such  facts 
be  either  suppressed  or  unknown  the  ratification 
is  treated  as  invaiil  because  founded  in  mistake 
or  fraud.  Ilalsey  v.  Moutt*i-o,  92  Va.  581,  583 ; 
OwlRgs  V.  Hull.  9  Pet.  007,  9  L.  ed.  246 ;  Mer- 
rill V.  Lathan.  8  Colo.  App.  263 ;  Copeland  y. 
Stonebam  Tannery  Co.  142  Pa.  446;  Ford  v. 
Brown.  120  Cal.  551. 

It  must  be  shown  that  the  principal  was 
aware  of  the  terms  of  the  sale  in  order  for  him 
to  be  able  to  ratify  it,  and  the  mere  fact  that 
certain  letters  show  that  he  knew  of  a  sale  is 
not  sufllclent  to  prove  knowledge  of  the  partic- 
ular conditions  upon  which  the  sale  was  made. 
Maze  V.  Goriou.  96  Cal.  61. 

And  this  is  so  ^or  the  reason  that  in  order 
to  make  a  vai*d  ratification  the  principal  must 
not  tiave  labortd  under  a  mistake  or  a  misappre- 
hension of  the  real  nature  of  the  facts,  or  have 
had  reasonable  grounds  for  such  mistake  or  mis- 
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aK^rehension.  Haltey  y.  Monteiro.  92  Va.  5S1. 
588. 

By  ratifying  the  coi^tract  made  by  the  broker 
with  an  intending  purchaser,  and  accepting  such 
purchaser  upon  the  terms  mentioned  In  such 
contract,  the  principal  waives  any  objection 
that  he  might  take  upon  the  ground  of  the  brok- 
er exceeding  his  authority  Smith  v.  Schiele. 
93  Cal.  144.  149. 

The  failure  of  the  principal  to  specifically  ob- 
ject to  the  unauthorized  terms  of  a  sale  made 
by  a  broker  is  not  sufllcieut  to  entitle  the  brok- 
er to  commisdlons.  Smith  y.  Keeler,  51  111. 
App.  267,  26d. 

And  a  broker  who  ia  authorized  to  sell  real 
estate  will  be  entHled  to  bis  commissions  on 
negotiating  an  exclisnge  o'  the  property,  where 
his  acta  are  nut  dissented  from,  but  are  adopt t^d 
by  his  principal.     Redfieid  v.  Tegg,  38  N.  Y.  21::. 

Yet,  it  is  only  by  an  assent  to  the  sale  as 
made  by  the  broker,  or  by  availing  himself  of 
what  the  broVti  has  don>^.  that  the  principal 
can  become  liable  to  pay  commissions.  Smith 
V.  Keeler,  51  111.  App.  267,  268. 

And  if  the  broker  negotiates  a  contract  dif- 
ferent from  that  prescribed  by  the  principal, 
and  the  latter  ratifies  it.  and  the  contract  as 
finally  made  Is  satisfactory  to  the  principal, 
the  broker's  claim  is  complete.  Glider  v.  Davis. 
137  N.  Y.  504,  20  L.  EL  A.  898.  To  the  same 
effect  Keys  v.  Johnson,  OS  Pa.  42,  43;  Gient- 
worth  V.  Luther,  1  Barb.  145. 

And  if  he  deviates  from  the  original  price  and 
terms,  and  consents  to  a  modification  thereof, 
and  concludes  a  sale  with  the  person  procured 
by  the  broker,  he  ratifies  the  broker's  depart- 
ure from  his  instructions,  and  is  liable  for  com- 
missions. Junes  V.  Ueniy,  15  Misc.  151 ;  Levy 
V.  Coogan,  16  Daly,  187;  Gold  v.  Serrell.  6 
Misc.  124 ;  Goss  v.  Stevens.  32  Minn.  472,  473. 

So,  if  after  a  purchaser  is  introduced  by  the 
broker  the  principal  negotiates  with  such  pur- 
chaser and  deviates  from  the  terms  given  by 
him  to  hia  broker,  and  consents  to  a  sale  upon 
modified  terms  with  the  same  purchaser,  he 
ratifies  the  broker's  acts,  and  cannot  escape 
liability  for  commissions.  Levy  v.  Coogan,  16 
Daly.  137. 

The  ratification  by  the  principal  of  the  un- 
authorized sa'e  made  by  a  broker  will  relate 
back  to  the  acts  of  the  agent  or  broker,  and  be 
equWaient  to  a  prior  authority.  Goss  v. 
Stevens,  32  Minn.  472,  474  ;  Stewart  v.  Mather, 
32  Wis.  344 :  Nesbitt  v.  Ilclser,  49  Mo.  383. 

And  in  cab^  of  a  ratification  the  substituted 
terms  become  a  part  of  the  original  agreement, 
and  can  be  enforced  as  such,  and  the  com- 
pensation will  be  measured  thereunder.  Geiatt 
V.  Ridge,  IIT  Mo.  553 ;  Woods  v.  Stephens,  46 
Mo.  556 :  Nesbitt  v.  Helser,  49  Mo.  383. 

And,  even  if  the  sale  is  not  made  in  strict 
conformity  lo  the  original  contract,  although 
it  may  be  more  advantageous  to  the  principal, 
still  if  ratified  and  approved  by  the  principal, 
such  fact  will  be  equivalent  to  a  prior  authority 
to  act,  and  will  be  equal  to  finding  that  the 
broker  completed  his  port  of  the  contract. 
Nesoltt  V.  Hi^lser,  40  Mo.  383. 

It  is  a  general  rule,  founded  on  common  sense 
and  justice,  ihat  the  law  will  imply  both  a  re- 
quest and  promise  by  a  principal,  who,  knowing 
all  the  facts,  stands  by  consenting  when  it  is 
his  duty  to  ob.lect  to  services  rendered  for  his 
benetlt  by  his  agent  or  broker :  but  that.  In  order 
to  create  liabilities,  in  tne  absence  of  an  ex- 
press request  and  promise  to  pay,  the  relation 
of  the  parties  and  circumstances  under  which 
the  services  are  rendered  must  be  such  as  to 
show,  not  only  the  services  for  the  benefit  of 
the  persons  receiving  them,  but  that  he  knew, 
or  had  reasonable  grounds  to  t>elieve  the  person 
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renderinff  them  expects  to  te  paid  therefor.  Vi- 
4ey  V.  Pettlt.  JO  Ky.  57«. 

A  deed  executed  by  the  principal  to  the  par- 
tdiaser.  after  the  commeuoement  of  the  suit  by 
a  real-estate  brolcer  to  recover  commissions,  is 
good  evidence  to  show  a  ratification  by  the 
principal  of  the  broicer's  acts.  Gelatt  v.  Ridge, 
117  Mo.  653 

The  acta  of  the  ••'•embprs  of  a  copartnership 
In  the  case  of  an  of'tion  to  a  brolcer  to  dispose 
•of  real  estate,  and  a  sale  in  accordance  there- 
with apon  *  consideration  satisfactory  to  the 
fMTtles  as  evidenced  by  their  accepting  notes  and 
•collecting  them  when  due,  amount  to  a  ratiflca- 
tICMi  of  the  transaction  as  entered  into  by  him, 
the  broker:  Copp  v.  LoLgstreet,  5  Colo.  App. 
282. 

So,  the  act  of  the  principal,  who  knew  that 
a  written  contract  of  sale  had  been  given  the 
purchaser,  in  receiving  his  check  in  part  pay- 
ment, and  retaining  the  same  for  about  ten  days, 
expressing' satisfaction  with  the  sale,  until  he 
discovered  that  he  could  not  buy  out  a  lease 
that  was  upon  the  premises,  and  that  the  land 
had  advanced  in  value,  when  he  returned  the 
check,  and  soni^ht  to  avoid  the  sale.  wiP  amount 
to  a  ratiflcat'on  of  the  conrract  which  other- 
wise was  invalid,  as  the  purchaser  was  ready, 
able,  and  witling  to  pay  the  price  agreed. 
Liawson  v.  Thompson,  10  Ctah,  462. 

IB  Markhain  v.  Washburn.  45  N.  T.  S.  R.  683, 
It  waa  conceding  that  the  s^Ie  was  made  through 
the  broker's  instramentallty  but  the  defend- 
ants denied  the  authority  of  their  attorney  to 
employ  the  broker,  and  to  bind  them  by  an 
agreement  to  pay  commissions,  but  as  the  evi- 
-dence  showed  a  ratification  of  the  broker's  acts 
the  court  allowed  him  compensation  for  his 
service8,^-e8pocialIy  as  the  intention  to  ratify 
their  attorney's  acts  was  unequivocally  mani- 
fested, and  was  apparent  by  a  promise  made  by 
one  of  the  dorendants  to  i-uy  a  sum  which  the 
attorney  had  agreod  should  be  paid  the  broker 
for  his  servlrrs. 

But  an  authority  to  sell  for  |900  In  cash,  and 
"f  1,000  payable  in  one  year,  Is  not  complied  with 
■by  a  sale  for  flOO  lu  cash.  $800  In  thirty  days, 
aod  ¥1,000  Iii  one  vcar,  where  the  sale  Is  repu- 
dlatad  by  his  principal,  as  different  from  that 
which  the  ii**oker  was  authorized  to  make. 
flarwood  v.  Triplett,  84  Mo.  App.  273.  278. 

Aud  a  contract  by  which  a  certain  amount 
is  to  be  paid  within  a  given  number  of  days, 
the  l>^lance  to  be  sr^cured  by  a  deed  of  trust  and 
note,  is  not  a  performance  of  an  authority  to 
make  a  sale  upon  specific  terms  of  so  much  cash 
down,  and  the  balance  to  be  secured  upon 
mort){age  for  n,  certain  number  of  years  with  in- 
terest at  a  given  per  cent, — especially  where  the 
purchaser  recuses  to  carry  out  such  contract, 
and  the  principal  has  not  ratified  his  broker's 
acta.     Hoyt  v.  Shipherd,  70  111.  309,  311. 

So,  the  ratification  of  a  contract  to  pay  com- 
missions upon  a  sale  at  a  specified  sum,  or  any 
less  sum  to  be  fixed  by  the  principal  within  a 
<:ertain  time  upon  his  being  paid  a  certain 
amount  of  the  purchase  price  when  the  property 
is  sold,  or  a  purchaser  found,  under  which  a 
porehaaer  Is  found  at  a  given  sum,  is  not  shown 
where  the  princlpa!  Is  informed  by  the  broker 
that  the  sale  is  for  a  lesj  sum,  and  so  induces 
her  to  take  a  still  less  sum  as  net  for  the  pur- 
•chaae  money,  as  the  supposed  ratification  of  the 
sale  18  made  *n  the  ubsence  of  material  informa- 
tion, and  after  the  time  specified  in  the  oiiglnal 
contract  batween  tht  priucipal  and  the  broker. 
9^rd  V.  Brown,  120  Cal.  551. 

But  the  conduct  ot  the  parties  to  an  exchange 
may  be  such  aa  will  Justify  the  Jury  in  believ- 
ing that  the  oxcharge  of  the  deeds  Is  an  ap- 
proval of  the  land  received  by  his  principal  from 
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the  party  found  by  the  broker  and  an  actual 
transfer  of  fre  property  of  both  parties,  al- 
though there  may  be  a  conflict  in  the  evidence 
as  to  whether  or  not  the  principal's  contract 
with  the  other  party  was  8ub1ect  to  a  condition. 
Quitzow  V.  Pcrrin,  120  Cal.  255. 

And  evidence  which  shows  that  the  broker 
failed  to  procure  a  valid  written  contract  with 
the  purchaser  or  to  produce  him  to  the  princi- 
pal, and  that  at  the  tiinc  the  principal  was 
notified  of  the  sale  the  brcker  offered  to  bring 
the  purchaser  to  him  for  the  purpose  of  re- 
ducing the  contract  to  writing,  which  the  prin- 
cipal said  was  not  necesuary  as  he  knew  the 
purchaser,  such  acts  will  prove  a  waiver  by  the 
principal  of  the  reauirements  imposed  by  law 
upon  the  broker,  and  entitle  the  broker  to  his 
commissions  as  upon  a  performance  of  the  con 
tract.  Gerhart  v.  Peck,  42  Mo.  App.  644,  651, 
Following  Hayden  v.  Orillo,  85  Mo.  App.  647. 

XII.  Poaitian  of  puroluuer  found. 

It  may  be  asserted,  in  connection  with  the 
question  of  the  broker's  performance  of  hia 
contract  witn  his  principal  that  the  general 
rule  as  to  the  position  of  the  purchaser  found 
by  the  broker  Is  that  the  purchaser  produced 
must  be  of  sufficient  financial  responsibility. 
Birmingham  Land  &  Loan  Co.  v.  Thompson,  bG 
Ala.  146,  149;  Sayre  v.  Wilson,  86  Ala.  151. 
156 :  Phelan  v.  Gardner,  43  Cal.  300 ;  Waterman 
V.  Boitinghoube.  82  Cal.  050 ;  Dolan  v.  Scanian, 
67  Cal.  261 ;  Anderson  v.  Smythe,  1  Colo.  App. 
253  :  Lawrence  v.  Weir,  3  Colo.  App.  401 ;  Buck- 
ingham V.  Harris,  10  Colo.  455 :  Finnerty  v. 
Fritz.  5  Colo.  174 ;  SmUh  v.  Fairchild.  7  Colo. 
510;  Owl  V.  Canon  Gypsum  Co.  v.  Ferguson,  2 
Colo.  App.  219,  221;  Carson  v.  Baker,  2  Colo. 
App.  248;  Ulldebrand  v.  Llllis,  10  Colo.  App. 
522;  Schmidt  v.  Keeler,  63  111.  App.  487,  489; 
Swigart  v.  Uawley,  40  III.  App.  610,  611 ;  Wil- 
son V.  Mason,  158  111.  304 ;  Foster  v.  Wynn,  51 
Hi.  App.  401.  402;  Carter  v.  Webster,  79  111. 
435 ;  McConaughy  v.  Mabannah,  28  111.  App. 
169 ;  Adams  v.  Decker,  34  111.  App.  17 ;  Monroe 
V.  Snow,  131  III.  126,  130 ;  Pratt  v.  Hotchklss, 
10  111.  App.  603  ;  Lawrence  v.  At  wood,  1  111.  App. 
222;  Sievers  v.  Griffin,  14  111.  App.  63,  66; 
Reardon  v.  Washburn,  59  III.  App.  161 ;  Barnett 
V.  Glutlng,  3  Ind.  App.  415  Vinton  v.  Bald- 
win, 88  Ind.  104,  46  Am.  Rep.  447,  448  ;  Learned 
V.  McCoy,  4  Ind.  App.  238;  Cox  v.  Ilaun,  127 
Ind.  325 ;  Fischer  v.  Bell,  91  Ind.  248 ;  Love  v. 
Miller.  53  Ind.  204.  21  Am.  Rep.  192;  Greusel 
V.  Dean,  98  Iowa,  405,  407 ;  Caasady  v.  Seeley, 
69  Iowa,  509,  510 ;  Garcelon  v.  Tlbbetts,  84  Me. 
148;  Jones  v.  Adler.  34  Md.  440;  KImberly  v. 
Henderson,  29  Md.  512 ;  Melvin  v.  Aldrldge,  81 
Md.  650;  Rupp  v.  Sampson,  16  Gray,  398,  77 
Am.  Dec.  416:  Sciibner  v.  Uazeltlne,  79  Mich. 
370,  871 ;  Cremer  v.  Miller,  56  Minn.  52 ;  Cul- 
len  V.  Bell,  43  M'nn.  2^6.  227;  Hamlin  v. 
Schulte,  34  Minn.  534  ;  Armstrong  v.  Wann,  29 
Minn.  126 :  Francis  v.  Enker.  45  Minn.  83 ; 
Gi'osse  V.  Cooley,  43  Minn.  188 :  Putnam  v.  How, 
39  Minn.  863  ■  Bears  v.  H>  land,  65  Minn.  150 ; 
Flower  v.  Dairldson,  44  Minn.  46 ;  Gauthler  v. 
West,  45  Minn.  102.  193  ;  Cartheart  v.  Bacon,  47 
Minn.  34;  Zeidler  v  Walker  41  Mo.  App.  118, 
121 ;  Smith  v.  bmlth,  1  S^^eeney,  552 ;  Donohue 
V.  Flanagan,  28  N.  Y.  S.  R.  757  ;  Moses  v.  Bier- 
ling,  31  N.  Y.  462:  Mooney  v.  Elder,  56  N.  Y. 
238 ;  Barnar'l  v.  Monnot,  3  Keyes,  203 ;  Lynch 
V.  McKenna,  58  How.  Pr.  42 :  Still  man  v.  Mitch- 
ell, 2  Robt.  523,  537  ;  Holly  v.  Gosling,  3  E.  D. 
Smith,  262;  Chilton  v.  Butler,  1  B.  D.  Smith, 
150 ;  Doty  v.  Miller,  43  Barb.  529 ;  Glentworth 
V.  Luther,  21  Barb.  145;  Gilder  v.  Davis,  137 
N.  Y.  504,  20  L.  R.  A.  398  ;  Slbbald  v.  Bethlehem 
Iron  Co.  83  N.  Y.  378.  22  Am.  Rep.  41 ;  Con- 
diet  V.  Cowdrey,  46  N.  Y.  S.  R.  896 ;  Duclos  v. 
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Cannlngham,  102  N.  T.  678;  Diamond  y.  Hart- 
ley, 38  App.  Dlv.  87 ;  Levy  ▼.  RuflP.  4  Misc.  180 ; 
Mullenhoff  v.  Oensler.  89  N.  Y.  S.  R.  441.  443 ; 
Hay  V.  Piatt,  66  Hun.  488.  490;  Feiner  v. 
Kobre,  13  MlRc.  409.  600 :  Moses  v.  Helmke.  18 
Misc.  367 ;  Kalloy  v.  Kaker.  132  N.  Y.  1 ;  Fisk 
▼.  H«>narle,  13  Or.  156.  10  i:  Kock  t.  Emmer- 
Ung,  22  How.  69.  16  L.  cd.  292. 

Under  a  contract  lo  produce  a  purchaser,  the 
broker  is  bound  to  show  the  performance  of  the 
contract  of  sale  by  the  production  of  a  contract- 
ing party  capable  of  performing  the  contract. 
Phelau  ▼.  Gardner.  43  Cal.  800,  311 ;  Davis  ▼. 
Gassette,  30  111.  App.  41 :  Metzen  ▼.  Wyatt.  41 
111.  App.  487 :  Iselin  ▼.  Griffith.  62  Iowa,  668. 
670:  Coleman  ▼.  Meade,  13  Bush.  358.  363; 
Kimberly  t.  Henderson,  29  Md.  612,  616; 
Keener  t.  Harrod,  2  Md.  63 ;  Nesbltt  ▼.  Helser, 
49  Mo.  883.  386  ;  Hayden  t.  Grlllo.  26  Mo.  App. 
289.  293,  36  Mo.  App.  647.  42  Mo.  App.  1 ;  Mc- 
Gavock  ▼.  Woodllef.  20  How.  221.  227,  15  L.  ed. 
884.  886;  Kock  ▼.  Emmerling.  22  How.  69,  16 
L.  ed.  292. 

So.  the  purchaser  produced  must  be  solvent. 
Peiner  v.  Kobie,  13  Misc.  409,  600;  Chrlstensen 
V.  Wooley,  41  Mo.  App.  63:  Carpenter  v.  Ryn- 
ders,  62  Mo.  278;  Bailey  v.  Chapman,  41  Mo. 
636 ;  Love  v.  Owens,  31  Mo.  App.  601 :  Gaty  v. 
Foster.  18  Mo.  App.  639.  Nesbitt  v.  Helser,  49 
Mo.  383;  Hayden  v.  Grillo,  26  Mo.  App.  289, 
203. 

The  party  found  by  the  broker  must  be  one 
capable  of  berominp  the  purchaser.  Kimberly 
T.  Henderson,  29  Md.  612,  616 ;  Keener  v.  Har- 
rod, 2  Md.  63,  66  Am.  Dec.  706;  McGavock  v. 
Woodllef.  20  How.  221,  16  L.  ed.  884. 

He  must  ponsess  the  ab!!l^y,  and  be  in  a  con- 
dition to  pur.'hase.  Iselin  v.  Griffith,  62  Iowa, 
608,  670. 

He  must  be  one  who  is  ready  to  buy.  Knapp 
▼.  Wallace,  41  N.  Y.  477. 

8o,  the  purchaser  must  be  eligible.  Coleman 
▼.  Meade.  13  Bush.  868.  360;  Buckingham  v. 
Harris,  10  Coio.  465 ;  Fincerty  v.  Fritz,  6  Colo. 
174 ;  Smith  v.  Fairrhild,  7  Colo.  510. 

The  purchaser  must  be  satisfactory  to  the 
principal.  Glen  worth  v.  Luther,  21  Barb.  146 ; 
O'Connor  v.  Semple,  67  Wis.  243 ;  Sayre  v.  Wil- 
son, 86  Ala.  161,  166. 

He  must  be  one  who  is  able  to  complete  the 
sale,  oreus.^1  v.  Dean,  98  Iowa,  405,  407 ;  Wil- 
son V.  Mason,  168  IH.  304. 

The  purchaser  must  be  acceptable  to  the 
principal.  Donohue  v.  Flanagan,  28  N.  Y.  S.  B. 
767 ;  Anderson  v.  Smythe.  1  Colo.  App.  263 ; 
Francis  v.  Baker,  46  Minn.  83,  84. 

The  purchaser  must  be  one  who  will  comply 
with  the  con«litions  fixed  by  his  principal  for 
the  oroperty  proposed  to  be  sold.  Henderson 
V.  Vincent,  84  Ala.  99 ;  Buckinghum  v.  Harris, 
10  Colo.  456:  Finnerty  v.  Fritz,  5  Colo.  174; 
Smith  V.  Fairchild,  7  Colo.  610. 

Tho  person  produced  must  be  a  qualified 
purchaser.  McLaughlin  v.  Wheeler,  1  S.  D. 
497. 

The  purchaser  must  be  able  specifically  to  per- 
form the  contract,  or  to  answer  in  damages  in 
case  of  failure.  Hayden  v.  Grillo,  35  Mo.  App. 
647,  ()54  ;  CUipley  v.  Leathe,  60  Mo.  App.  15 ; 
WrK'bt  V.  Brown,  68  Mo.  App.  577. 

If  the  brol'.cr  produces  a  party  who  in  bind- 
Tag  form  offers  to  purchase  upon  the  principal's 
termj  he  has  found  a  purchaser  within  the 
meaning  of  the  agreement.  Greene  v.  Uollings- 
head,  40  111.  App.  1^5,  107. 

And  such  positiou  roust  exist  even  with  re- 
spect to  the  time  of  performance  of  the  contract 
by  the  purchaser  found  by  the  broker.  Mullen- 
hoff V.  Gensler,  39  N.  Y.  .N  R.  441;  Watson  v. 
Brooks.  11  Or    271,  273. 

In  Levy  v.  Kottm:in,  8  Misc.  504,  the  plaintiff 
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proved  the  finding  of  a  parchaser  on  the  defend- 
ant's terms  who  was  wililiig  to  purchase,  paid 
a  certain  amount  of  the  pu- chase  price,  and  waa 
able  to  carry  out  the  contract.  The  broker  wa» 
therefore  allowed  hi»  commissions. 

And  under  a  contract  promising  a  broker  a 
certain  commission  if  he  could  get  a  certain 
price  lor  the  property.  It  was  only  necessary  for 
him  to  show  that  he  found  a  purchaser  ready 
and  willing  to  purchase  upon  the  terms  of  the 
autl>orlzation.     Martin  v.  Ede,  103  Cal.  157. 

The  financial  posUlon  of  the  purchaser  may 
becoiae  a  question  of  fact  for  the  Jury  upon  the 
consideration  of  the  question  whether  or  not 
the  broker  hos  fulfilled  nis  agreement  so  as  to 
entit'e  him  to  commissicn.  where  the  princi- 
pal's terms  are  '*ready  cash"  and  are  accepted 
by  the  purchaser  who  is  afterwards  unable  to 
meet  the  same.  Lemon  v.  Lloyd.  46  Mo.  App. 
462,  456.  In  that  case,  however,  the  un- 
disputed evidence  showed  the  purchaser 
to  l)e  a  man  o'  consideral^le  means,  abundantly 
able  to  pay  ready  cash  ok  soon  as  the  princi- 
pal performed  the  condition  precedent  required 
of  him  by  the  contract,  and.  that  he  was  ac- 
cepted by  the  principal. 

The  above  doctrine  is  well  exemplified  by  the 
case  of  Butle*  v.  Baker,  Jl  R.  I.  582,  in  whlcb 
the  question  was  whether  It  is  enough  to  entitle 
a  broker  to  his  commission  that  he  has  pro- 
duced a  person  as  a  purchaser,  who  Is  ready 
and  willing  to  purchase  upon  the  seller's  terms, 
and  that  a  contract  has  been  entered  into  to 
that  effect  between  the  seller  and  the  person 
produced,  or  whether  it  must  also  appear  that 
the  person  produced  is  of  sufficient  pecuniary 
ability  to  make  the  purchase.  The  court  stated 
that  the  proauction  of  a  person  as  a  purchaser 
is  an  implied  representation  by  the  broker  to 
his  Drinclpal  that  the  party  is  able  financially,, 
as  well  as  ready  and  wHling,  to  purchase, 
especially  wbt/e  the  case  do^s  not  show  that  the 
principal  has  any  previous  knowledge  of  the 
purchaser,  or  exercised  any  independent  judg- 
ment of  his  own  concerniijg  his  ability  to  pur- 
chase and  mure  so  where  tn  signing  the  receipt 
and  thereby  accepting  the  purchaser  he  relies, 
as  he  has  a  r'ght  to  do,  upon  the  implied  rep> 
resentations  arising  out  of  the  broker's  duty  un- 
der his  contract.  In  this  case  it  was  contended 
that  the  signing  of  a  receipt  was  a  sufficient  ac- 
ceptauce  of  the  purchaaer  without  reference  to 
his  financial  ability. 

The  above  case  sustains  the  principles 
adopted  by  the  court  in  Iselin  v.  Griffin,  €2 
Inwa,  668,  670.  in  which  It  is  said :  "Something 
more  than  a  mere  offer  to  purchase  should  be 
shown,  such  an  offer  might  be  made  by  one 
without  means,  or  in  any  condition  to  comply 
with  the  terms  of  the  bame.  in  offer  from 
such  a  one  ought  not  to  te  considered  as  con- 
stituting the  performance  of  the  plaintiff's  un- 
dertaking to  negotlKte  a  sale  of  land."  It  is 
also  Dorne  oat  by  McGavock  v.  Woodllef,  20 
How.  221,  15  L.  ed.  8S4  ;  Barnard  v.  Monnot. 
3  Keyes,  203.  33  How.  Vr.  440.  1  Abb.  App.  Dec. 
108 ;  Simonscn  v.  Kisslck.  4  Daly.  143  ;  Ducios 
V.  Cunningham,  102  N.  Y.  078;  Kimberly  v. 
Henderson,  29  Md.  512 :  Slevers  v.  Griffin.  14 
III.  App.  63  :  Leahy  v.  Hair,  33  111.  App.  461 ; 
Zeidier  V.  Walker,  41  Mo  App.  118:  McLaugh- 
lin V.  Wheeler,  1  S.  D.  497. 

This  ruling  is  based  upon  the  theory  that  the 
broker's  duty  to  his  principal  requires  him  to 
give  to  the  latter  such  knov>*ledge  as  he  possesses 
in  relation  to  the  purchaser's  financial  responsi- 
bility, or,  if  he  has  no  such  knowledge,  to  at 
least  so  notify  his  prlncIpAl,  before  the  princl* 
pal  enters  into  the  contract  of  sale  with  the 
purchaser,  in  order  that  he  may  have  an  op- 
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portnnlty  to  inTestigate  the  matter  for  himself. 
Butler  ▼.  Baker,  17  R.  I.  582. 

In  order  to  entitle  the  broker  to  claim  com- 
inlaslDnB  it  is  enough  that  the  purchaser  Is  the 
<nxstomer  of  the  broker,  and  it  is  not  absolutely 
essential  that  such  fact  saould  be  known  to  the 
prlncloal  at  ihe  lime,  provided  it  absolutely 
exists  as  a  fact.  Lloyd  v.  Matthews,  51  N.  Y. 
124. 

Yet,  to  be  a  producer  the  party  presented  must 
tie  a  client  or  customer  of  the  broker  producing 
him.  and  not  one  then  sustaining  that  relation 
to  another  brjker  under  the  same  employment. 
TInsley  y.  Scott,  60  111.  App.  862. 

It  is  not  necessary,  however,  that  the  pur- 
-chaser  should  havo  been  previously  known  to 
the  broker.  Gcmunder  v.  Ilauser,  6  Misc.  210, 
^14  :  Lloyd  V.  Matthews,  51  N.  Y.  124.  133. 

And  the  iLore  fact  that  the  purchaser  pro- 
educed  and  procured  by  the  broker  was  himself 
acting  on  behalf  of  anotoer  will  not  affect  the 
•agent's  right  to  commissions  where  such  a  party 
is  ready,  willing,  and  able  to  buy  upon  the 
terms  prescribed  by  the  principal.  Gelatt  v. 
Ridge,  117  Mo.  553. 

The  evideiice.  however,  must  show  that  the 
<>roker  procured  a  buyer  who  was  willing  to  en- 
ter Into  a  d>  finite  contract  to  purchase  the 
land,  or  wan  able  to  complete  the  purchase. 
Hammond  v.  Mitchell,  01  111.  App.  144,  147. 

So,  an  unqhalliled  accepts  nee  by  the  purchas- 
er of  the  terms  of  sale  uhlch  the  broker  was 
authorized  to  make  by  h's  principal  must  also 
be  proved.  Uannan  v.  Fisher,  82  Mich.  208, 
213. 

And  the  buiden  of  proo2  unquestionably  Is  up- 
on the  broker  to  prove  the  performance  of  the 
contract  by  showing  that  the  purchaser  whom 
be  produced  is  not  only  ready,  but  also  in  a 
condition,  to  perform  the  contract  on  his  part 
or  to  respond  in  damages  for  falling  so  to  do, 
and  if  this  is  not  shown  the  broker  cannot  re- 
cover. Uayden  v.  Grlllo,  26  Mo.  App.  289,  203 ; 
Zeidler  v.  Walker,  41  Mo.  App.  118.  11;  Cook 
V.  Forst,  11(5  Ala.  395;  HalUy  v.  Smith,  103 
Ala.  643 ;  Plant  v.  Thompson,  42  Kan.  664  4 
Walker  v.  Osgood,  98  Muss.  348,  03  Am.  Dec. 
168;  Hammond  v.  Mitchell,  61  III.  App.  144, 
147 ;  Leahy  v.  Hair,  33  III.  App.  461 ;  Uees  v. 
8pruance.  45  111.  808,  310;  Iselin  v.  GrISltb.  62 
Iowa,  668,  670 ;  Newton  v.  Itltchle,  75  Iowa,  91, 
03 ;  Dent  v.  Powell,  80  Iowa,  456 ;  BYancls 
V.  Eddy,  40  Minn.  447  ;  Satterthwaite  v.  Vree- 
land.  8  Hun.  152;  Kirwin  7.  Barney,  27  Misc. 
181 ;  Gilder  \.  Davis.  187  N.  Y.  504,  20  L.  R.  A. 
398. 

And  it  rests  upon  him  ro  establish  the  fact 
that  ne  has  procured  for  h\<  principal  a  valid 
contract  under  which  the  principal  can  compel 
performance,  and  that  this  naturally  Implied 
that  the  person  with  whom  the  principal  con- 
tracts is  ono  who  is  able  to  perform,  as  his  re- 
covery must  be  secundum  allegata  et  probata, 
Norman  v.  Ueutber,  25  Misc.  161,  163. 

And  this  upon  the  ground  that  it  is  a  part  of 
his  undertaking  to  produce  a  person  of  suiflclent 
financial  ability.  Iselin  v.  Griffith,  62  Iowa, 
068 ;  Coleman  v.  Meade,  13  Bush,  358 :  Pratt  v. 
Uotchklss,  10  III.  Arp.  603  :  Leahy  v.  Hair,  33 
111.  App.  461 ;  Zeldler  v.  Walker.  41  Mo.  App. 
118;  Wright  v.  Brown,  68  Mo.  Aop.  577. 

The  same  principles  apply  in  cases  where  the 
contract  between  the  broker  and  the  purchaser 
Is  verbal  and  Incapable  of  being  legally  performed 
because  it  is  obnoxious  to  the  statute  of  frauds 
and  perjuries.  Hutten  v.  Bcnner,  74  111.  App. 
1-^4  ;  Wilson  V.  Mason.  158  111.  304. 

Under  an  agreement  that  If  the  sale  goes 
through  and  the  broker  gels  the  parties  then  In 
negotiation  to  give  a  certala  price,  he  is  to  have 
a  certain  commission,  it  is  not  enough  to  en- 
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title  him  to  recover  that  he  procures  a  purchas- 
er who  is  accepted  by  the  prTnclpals  with  whom 
they  make  a  verbal  agreement  for  the  sale  of  the 
land,  as  the  purchaser  must  not  only  be  ac- 
cepted and  agree  to  purobase,  but  must  also 
carry  out  the  agreement  unless  prevented  by  the 
fault  of  the  principal.  Paimly  v.  Head.  33  111. 
App.  134. 

And  this  Is  said  to  rest  upon  the  theory  that 
the  pecuniary  responsibility  of  the  purchaser 
was  or  ought  to  have  been  known  to  the  broker. 
Iselin  V.  Griffith,  62  Iowa,  668,  670,  in  which 
case  the  broker  found  a  purchaser,  but  his 
principal  haa  sold  the  land  and  was  therefore 
unable  to  make  a  coaveyaore. 

And  the  broker  must  show,  not  only  that  the 
proposed  purchaser  was  wi'llng  to  accept  the 
offer,  but  also  that  he  was  ready,  and  able,  on 
his  part  to  perform  all  the  terms  of  the  pur- 
chase, even  In  a  case  in  whlc^  the  principal  re> 
Jects  the  purchaser  introduced  by  the  broker. 
Pratt  V.  Hotchkiss,  10  111.  App.  603 ;  Wilson  v. 
Mason,  158  111.  304. 

If  the  broker  produces  no  evidence  even  tend- 
ing to  show  that  his  proposed  purchaser  is 
financially  aole  to  make  the  purchase  he  cannot 
recover.  Zeldler  v.  Walker,  41  Mo.  App.  118, 
121. 

And  a  statement  made  by  the  purchaser  to 
the  principal,  naming  persons  from  whom  he 
might  inquire  as  to  his  financial  standing,  is 
not  sufficient  to  prove  that  the  broker  has  pro- 
duced a  person  of  sufficient  financial  ability  to 
make  the  purchase  where  It  is  the  only  evi- 
dence thereof.     Ibid. 

Again,  evidence  which  merely  shows  that  the 
proposed  purcnaser  orally  agreed  to  buy,  with- 
out proof  of  his  ability  to  do  so.  Is  not  suf- 
ficient to  entiile  the  broker  to  recover.  Schmidt 
V.  Keeler,  63  111.  App.  487.  480. 

So,  the  mere  fact  that  neither  the  readiness 
nor  the  abilliy  of  the  purchaser  to  buy  was  dis- 
puted at  the  time,  is  not  sufficient  to  bind  the 
principal  for  the  payment  of  commissions, 
especially  where,  by  his  pleading,  the  principal 
has  denied  every  element  of  the  broker's  case, 
and  there  is  no  evidence  that  either  the  readi- 
ness or  ability  of  the  purchaser  was  ever  ad-  , 
mitted.     Ihid. 

And  in  such  cases  it  is  proper  to  ask  the 
purchasor  questions  as  to  his  state  of  mind, 
after  he  left  the  brokers  office,  concerning  the 
purchase  of  the  property.  McGuire  v.  Carlson, 
61  IM.  App.  205,  297;  Man^ell  v.  Clements,  L. 
R.  9  C.  P.  139. 

Thus,  evidence  by  the  porchaser  that  when  he 
left  the  broker  his  mind  was  not  to  purchase 
the  property,  and  that  he  did  not  see  him  again, 
that  he  was  In  a  quandary  whether  to  purchase 
or  rent,  but  practically  abandoned  the  idea  of 
purchasing,  and  such  wad  the  only  interview  or 
communication  the  broker  had  with  such  pur- 
chaser, is  no*"  sufficient  to  prove  that  the  pur- 
chaser was  ready  and  wihmg  to  purchase,  nor 
is  it  strong  enough  to  prove  that  such  purchaser 
would  have  purchased  had  no  further  effort  to 
sell  to  him  been  made  by  anyone.  McGuire  v. 
Carlson,  61  111.  App.  295. 

Biit  where  the  purchaser  testifies  that  he  is 
ready  to  cany  out  the  contract,  the  word 
"ready"  implies  that  he  Is  able,  and  willing  to 
do  so,  especially  where  no  question  Is  made 
about  it  in  the  court  below  Smith  v.  Keeler, 
51  111.  App.  267,  268 ;  Crouse  v.  Rhodes,  50  111. 
App.  121 ;  Morton  v.  Lamb,  7  T.  R.  125 ;  Rawson 
V.  Johnson,  1  Bast,  203. 

The  purchaser  may  state  that  he  was  pre- 
pareu,  and  filed  plans  aud  specifications,  as 
such  facts  show  a  willingness  to  carry  out  the 
agreement. — especially  when  the  principal  has 
admitted  that  he  was  able  to  buy  the  property 
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and  willing  to  do  so.     Landsberger  ▼.  Murray, 
6  Misc.  605. 

Where  time  is  made  the  essence  of  a  con- 
tract the  broker  most  procure  the  contract  with 
the  purchaser  within  such  time,  and  he  cannot 
set  up  the  (act  that  the  purchaser  would  have 
completed-  the  bargain  if  be  had  had  a  reason- 
able t*me  for  the  examination  of  the  title,  as 
such  a  condition  cannot  be  implied  where  the 
limit  is  deflnilely  flxcd  by  the  term  of  the  con- 
tract.    WatPon  V.  Brooks.  11  Or.  271,  273. 

And  where,  upon  the  \nnt  day  of  the  period 
limited  for  the  payment  of  the  residue  of  the 
purchase  money  by  the  purchaser  and  the  de- 
livery of  the  deed  Ly  th?  principal,  the  pur- 
chaser was  oot  prepared  lo  pay  and  take  the 
deed,  and  asked  for  additional  time  in  which 
to  obtain  the  money,  and  the  principal  held' him- 
self in  readiness  to  complete  the  sale  on  his 
part  for  four  we<*ks  theicafter,  but  the  pur- 
chaser did  not  obtain  the  money  and  consum- 
mate the  sale,  the  broker's  claim  for  commis- 
sions was  disallowed  as  nc  had  not  found  a  pur- 
chaser of  suffi>Ment  necuniary  ability  to  consum- 
mate the  sale.     But^ler  v.  Baker.  17  B.  I.  582. 

Thp  same  principle  was  involyed  in  the  ca'se 
of  Mullenhoff  v.  Gensler,  39  N.  Y.  S.  R.  441, 
where  the  evidence  showed  that  the  principal's 
offer  was  to  %>«»11  If  the  purfiiaser  produced  was 
ready  to  pay  cash  "the  next  morning."  the  pur- 
chaser found  requiring  thi'*ty  days  in  which  to 
complete  the  sale,  aR  the  evidence  was  not  suf- 
ficient to  prove  the  performance  of  the  contract 
by  the  production  of  a  purchaser  able  to  close 
the  trade  without  delay. 

In  an  action  to  recover  money  received  by  a 
broker  on  behalf  of  his  principal,  in  which  the 
broker  made  a  counterclaim  for  commisslona 
evidence  was  admitted  in  the  court  below  on 
behalf  of  the  broker  to  show  transactions  and 
payments  mnde  by  the  pui chaser  at  the  time  the 
contract  of  sple  was  made,  for  the  purpose  of 
establishing  hfs  ability  to  perform  the  contract, 
but  upon  appeal  upon  th^  ground  that  such  evi- 
dence was  wrongfully  admitted,  the  court  did 
not  agree  upon  its  admissibility,  and  therefore 
did  not  rule  on  the  point,  as  the  case  was  re- 
versed upon  another  ground.  Dent  v.  Powell, 
80  Iowa,  456. 

A  complaint  which  fails  to  aver  that  the  pur- 
chaser alleged  to  have  been  found  by  the  brokers 
was  ready,  able  and  willing  to  carry  out  the 
alleged  sale,  or  to  aver  facts  showing  a  waiver 
by  the  principal  of  these  requisites,  is  defective, 
and  a  demurrer  based  on  those  grounds  will 
be  sustained.     Sayre  v.  Wilson,  86  Ala.  151. 

And  the  qnostion  of  the  acceptance  by  the 
purchaser  in  a  case  where  the  evidence  shows 
that  the  broker  procured  a  purchaser,  and,  inter 
alia,  that  on  >he  mc  rnlng  of  the  day  definitely 
fixed  as  the  limit  such  purchaser  informed  the 
broker  that  he  would  ta'n  the  property,  but 
wished  the  principal  woulu  take  a  mortgage  on 
account  of  the  purchase  money,  when  the  prin- 
cipal declared  that  such  request  let  him  out, 
and  he  would  not  sell,  and  persisted  in  his 
refusal,  although  the  purchaser  was  willing  to 
take  the  property  anyhow  and  pay  for  it,  and 
insisted  upo::  the  purchase  and  declared  his 
willingness  and  rcanlness  to  pay  as  soon  as  the 
papers  were  prepared,  Is  properly  left  to  the 
Jury,  and  it  is  for  them  to  say  whether  the  ac- 
ceptance is  conditional  or  absolute  so  as  to  con- 
stitute the  finding  of  a  purchaser  ready,  able, 
and  willing  to  perform  the  contract.  Clendenon 
V.  Pancoast,  75  Pa.  218. 

Other  cases  hold,  however,  that  the  burden 
of  proving  the  financial  ability  of  the  purchaser 
is  on  the  prinripal,  on  the  ground  that  it  is  to 
be  presumed,  jnless  the  contrary  appears,  that 
the  person  procured  as  a  purchaser  is  solvent, 
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and  pecnniarfly  able  to  make  the  purcbase. 
Among  these  "Sses  will  be  found  Goes  v.  Broom. 
81  Minn.  484  ;  Hart  v.  Uoffman,  44  How.  Pr. 
168,  Slmon«ion  v.  Kisaick,  4  Daly.  143;  Cook 
V.  Kroemeke,  4  Daly,  268 ;  Buckingham  v.  Har- 
ris, 10  Colo.  455 ;  Grosse  v.  Cooley,  43  Minn. 
188 :  Crevier  v.  Stephen,  40  Minn.  288. 

In  McFarl'-nd  v.  Lillard.  2  Ind.  App.  160.  166,^ 
it  is  said  that  it  is  not  always  necessary  for  the 
broker  to  allege  and  prove  the  financial  condi- 
tion of  the  purchaper,  as  the  same  will  often 
be  presumed. 

In  most  of  these  cases,  however,  the  decisions 
are  based  upon  the  particular  facta  and  circum- 
stances therein  shown,  which  may  be  taken  as 
sufficient  to  relieve  or  shift  the  burden  of  proof 
from  the  broker  to  the  principal. 

In  the  case  of  Hart  v.  Hoffman,  44  How.  Pr. 
168.  It  was  held  that  it  was  not  necessary  for 
the  broker  to  prove  that  the  party  produced  a» 
a  purchaser  had  the  pecuniary  ability  to  con- 
clude the  trade,  as  the  purchaser  upon  being 
presented  to  the  principal  stated  that  he  wa» 
ready  to  buy,  and  without  making  any  inquirie» 
or  objection,  the  owner  absolutely  refused  to- 
sell,  and  under  such  circumstances  no  proof  was 
offered  or  called  on  the  subject,  and  it  was  pre- 
sumed that  the  purchaser  was  able  lo  close  the 
sale.  This  case,  however,  must  not  be  taken 
as  intending  to  qualify  the  rule  that  the  broker 
must  produce  a  purchaser  "of  sufficient  ability." 
as  the  broker's  case,  which  Involved  the  neces- 
sity of  showing  the  production  of  a  purchaser 
of  pecuniary  ability,  was  made  out  by  a  pre- 
sumption of  law  In  the  place  of  testimony. 

And  a  distinction  may  be  drawn  in  the  case 
of  Mullenhoff  v.  Gensler,  39  N.  Y.  S.  R.  441,  in 
which  the  burden  of  proof  was  cast  upon  the 
broker,  and  the  above  case  of  Hart  v.  Hoffman, 
as  the  purchaser  procured  by  the  broker  in  the 
former  case  was  not  in  a  financial  position  to 
carry  out  the  contract  according  to  the  terms 
given  by  the  principal  to  the  broker. 

It  may  also  be  stated  that  in  the  case  of 
Hart  V.  Hoffman,  44  How.  Pr.  168,  the  point 
.was  not  taken  on  the  trial  in  the  court  below, 
nor  was  there  any  proof  of  the  purchaser's  in- 
solvency, and  the  solvency  or  Insolvency  of  the 
purchaser  had  nothing  to  do  with  the  preven- 
tion of  the  sale,  and  the  testimony  showed  that 
the  broker's  right  to  commission  was  never  dis- 
puted, but,  on  the  other  hand,  was  always  con- 
ceded, and  solvency  was  prima  facie  established. 
The  court  stated  that  solvency,  not  insolvency, 
was  presumed  in  the  absence  of  proof  to  the 
contrary. 

If  the  principal  seeks  to  avoid  his  liability  for 
commissions,  upon  the  ground  that  the  purchas- 
er is  not  in  a  financial  position  to  complete  the 
contract,  he  must  plead  it  specially  and  assume 
the  burden  of  proving  it,  as  such  financial  abil- 
ity will  often  be  presumed,  and  this  is  especially 
so  where  the  principal  has  accepted  the  offer. 
McFarland  v.  Lillard,  2  Ind.  App.  160 ;  Goss  v. 
Broom,  81  Minn.  484 ;  Cook  v.  Kroemeke,  4 
Daly,  486 ;  Hart  v.  Hoffman,  44  How.  Pr.  168. 

In  the  case  of  McFarland  v.  Lillard,  2  Ind. 
App.  160,  166,  it  was  conclusively  shown  by  a 
special  verdict  that  the  principal  repudiated  the 
sale,  not  on  account  of  the  purchaser's  financial 
ability,  but  because  the  principal's  wife  was  dis- 
satisfied. He  had  moreover  accepted  the  pur- 
chaser's offer. 

In  Cook  V.  Kroemeke,  4  Daly,  486,  the  broker 
introduced  two  parties  willing  to  purchase,  with 
one  of  whom  the  principal  made  an  appoint- 
ment to  meet  at  the  broker's  office,  which  he 
failed  to  keep  and  refused  to  execute  a  contract 
and  also  to  sell,  and  gave  no  evidence  of  rea- 
son for  doing  so.  The  court  held  that  it  wa» 
for  the  principal  to  prove  that  the  persons  Intro- 
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daced  an  purchasers  were  not  able,  pecanlarily, 
to  pay  the  price  they  agreed,  or  were  willing  to 
contract  to  glTe,  and  that  until  that  was  shown 
they  were  each  presumed  to  be  solvent  and  able 
to  pay  what  they  expressed  a  readiness  to  pay. 

So  In  G088  T.  Broom.  31  Miun.  484,  It  was  to 
be  presumed  that  the  purchaser  was  solveut, 
and  able  to  perform  the  obligations  assumed 
by  him  under  the  contract,  as  the  conduct  of 
the  defendant,  disregarding  the  contract  made 
with  the  purchaser,  did  not  seem  to  have  been 
alfected  by  any  consideration  as  to  the  responsi- 
bility of  the  latter. 

Willingness  on  the  part  of  the  proposed  pur- 
chaser to  carry  out  the  contract  is  evidenced  by 
his  executing  a  binding  contract  to  that  effect, 
and  paying  the  purchase  money.  Grosse  y. 
Cooley,  43  Minn.  188. 

And  the  presumption  of  the  purchaser's  abil- 
ity is  strongest  in  a  case  where  he  enters  into 
a  binding  contract  with  the  principal,  in  the 
absence  of  evidence  to  the  contrary.  Stewart 
V.  Smith.  50  Neb.  631. 

So,  the  fact  that  the  party  found'  by  the 
broker  to  carry  out  an  exchange  executed  a 
formal  contract  to  convey  carries  with  It  the 
legal  presumption  that  he  is  able  to  perform  his 
undertaking,  and  therefore  the  onus  of  proving 
the  title  offered,  to  l>e  defective.  Is  thereby 
shifted  upon  the  principal,  as  the  presumption 
is  that,  where  one  is  in  possession  of  property 
and  Is  shown  to  be  the  beneficial  owner,  every 
Instrument  has  been  executed,  and  everything 
has  been  done  to  render  his  title  legal.  Mos- 
kowits  V.  Hornberger,  20  Misc.  658,  560,  Afflrm- 
tng  19  Misc.  429. 

And  BO  long  as  the  purchaser  procured  by  the 
brokers  in  a  case  of  an  exchange  has  a  good 
title,  they  earn  their  brokerage  when  they  pro- 
duce him  to  their  principal,  and  he  offers  to 
make  a  binding  contract  for  the  exchange. 
Moskowits  V.  Hornberger,  20  Misc.  558,  563, 
Affirming  19  Misc.  429. 

And  upon  an  exchange  of  property  in  which 
the  principal  sought  to  be  relieved  upon  the 
ground  that  the  broker  had  misrepresented  the 
amount  of  taxes  payable  on  the  property  to  be 
taken  in  exchange,  but  the  principal  had  the  tax 
bills  before  him  at  the  time  of  the  negotiations, 
and  examined,  or  might  have  examined,  them  at 
that  time,  had  he  chosen  to  do  so,  the  question 
of  the  defendant's  condition  to  pay  such  taxes 
is  immaterial  so  far  as  the  plaintiff's  right  to 
recover  commissions  Is  concerned.  Mason  v. 
Hinds,  47  N.  T.  S.  R.  168,  166. 

And  a  tender  of  the  purchase  money  on  the 
part  of  the  purchaser  is  not  necessary  in  order 
to  entitle  the  broker  to  bis  commissions,  when 
the  principal  has  refused  to  recognize  the  con- 
tract made  by  the  broker,  and  has  repudiated 
the  same.     Harwood  v.  Diemer,  41  Mo.  App.  49. 

The  question  of  the  necessity  of  the  tender 
of  the  purchase  money,  and  of  the  pecuniary  re- 
sponsibility of  the  purchaser,  as  supporting  the 
broker's  claim  when  the  contract  is  not  fulfilled 
owing  to  the  principal's  default,  etc.,  will  be 
found  discussed  in  note  to  Brackenridge  v.  Cla- 
rldge  (Tex.)  43  Ij.  R.  A.  598. 

XIII.  Bffeoi  of  ifurohaaer*B  default. 

An  oral  agreement  on  the  part  of  the  pur- 
chaser of  land  is  not  a  valid  and  binding  agree- 
ment, and  if  under  such  a  contract  the  pur- 
chaser refuses  to  complete  the  sale  of  the  land 
without  fault  upon  the  part  of  the  principal 
there  is  no  performance  of  the  broker's  con- 
tract. Smith  V.  Schiele,  98  Cal.  144,  149 ;  Mid- 
dleton  V.  Findla,  25  Cal.  81 ;  Blood  v.  Shannon, 
29  Cal.  805;  Phelan  v.  Gardner,  43  Cal.  311; 
Neilson  v.  Lee,  60  Cal.  555;  Phelps  v.  Prusch, 
83  Cal.  628;  Wilson  v.  Mason,  158  111.  304; 
44  L.  R.  A. 


Whitney  v.  Cochran,  2  III.  200 :  Hamlin  v. 
Schulte.  34  Minn.  534  ;  Parmly  v.  Head,  33  111. 
App.  134,  136 :  Chrlstensen  v.  Wooley,  41  Mo. 
App.  53 ;  Yoder  v.  White,  75  Mo.  App.  155 ; 
Parker  v.  Walker.  86  Tenn.  566,  569 ;  Gilchrist 
V.  Clarke.  86  Tenn.  583. 

The  inability  of  a  party  to  an  exchange  to 
carry  out  the  purchase  by  reason  of  a  defective 
title  according  to  the  terms  specified  is  a  bar 
to  the  broker's  recovery,  as  there  Is  no  perform- 
ance of  his  contract.  Siemssen  v.  Homan,  35 
Neb.  802 ;  Zittle  v.  Schlesinger,  46  Neb.  844  ; 
Emens  v.  St.  John,  79  Hun,  99 ;  Norman  v. 
Reuther,  25  Misc.  161 ;  Barber  v.  Hlldebrand, 
42  Neb.  400. 

The  broker's  right  may  be  defeated  by  the 
arbitrary  refusal  of  the  purchaser  to  comply 
with  the  terms,  even  though  he  might  at  one 
time  express  himself  as  able,  ready,  and  willing 
to  purchase.  Hlldebrand  v.  Lillis,  10  Colo.  App. 
522. 

The  failure  of  the  purchaser  to  comply  with 
the  terms  may  be  evidenced  by  his  not  keeping 
appointments,  his  departure  from  the  state 
without  notice,  and  without  at  any  time  mani- 
festing any  desire  or  offer  to  return,  or  to  con- 
summate the  sale ;  and  in  such  cases  the  broker 
cannot  recover  his  commissions.     Ibid. 

Where  the  principal  stands  ready  to  perform 
the  contract  and  to  enter  into  a  contract  on 
the  conditions  authorized,  and  the  party  pro- 
duced by  the  broker  refuses  to  conform  thereto 
by  entering  into  a  binding  obligation,  the  brok- 
er has  failed  to  effect  the  purpose  of  his  employ- 
ment, and  he  has  not  found  a  purchaser  ready 
and  willing  to  take  on  the  agreed  terms,  and 
the  principal  Is  not  liable  for  commissions. 
Piatt  V.  Kohier,  65  Hun,  557,  560;  Feiner  v. 
Kobre,  13  Misc.  400,  600. 

Under  a  contract  to  pay  the  broker  when  the 
purchaser  pays  the  principal  a  certain  amount 
on  account  of  the  price,  and  executes  notes  and 
mortgages  for  the  balance  of  the  purchase 
money,  where  the  purchaser  gives  the  notes  and 
mortgages,  but  does  not  pay  the  stipulated 
amount,  either  at  the  time  of  making  the  deed 
or  upon  the  giving  of  the  notes,  the  failure  by 
the  purchaser  to  pay  the  money  bars  any  claim 
by  the  broker  for  commissions,  although  the 
principal  may  extend  the  time  of  payment  and 
use  all  reasonable  means  to  procure  the  money. 
McPhail  V.  Buell,  87  Cal.  115.  In  this  case  the 
principal  was  compelled  to  take  back  the  prop- 
erty. 

And  If  the  purchaser  is  only  willing  to  make 
an  option  contract,  and  prefers  under  such  a 
contract  to  forfeit  a  small  sum  paid  upon  the 
execution  of  the  contract,  rather  than  accept 
the  property,  and  the  contract  is  thereby  made 
null,  the  broker  cannot  recover  his  commission 
as  if  an  actual  sale  had  been  made  or  agreed 
upon.  Aigler  v.  Carpenter  Place  Land  Co.  51 
Kan.  718. 

And  the  failure  of  the  purchaser  to  pay 
ready  cash  under  a  contract  calling  therefor 
is  a  proper  element  of  fact  for  the  consideration 
of  the  Jury  upon  the  question  whether  or  not 
the  broker  has  so  completed  his  contract  as  to 
entitle  him  to  commissions.  Lemon  v.  Lloyd, 
46  Mo.  App.  452.  456. 

And  if  the  person  produced  is  able  to  purchase 
only  by  resort  to  an  unfaithful  device  the  brok- 
er has  not  earned  his  commissions.  Zittle  v. 
Schlesinger,  46  Neb.  844. 

So,  if  the  principal  insists  upon  something 
which  he  has  a  right  to  insist  upon  as  a  condi- 
tion of  sale,  to  which  the  vendee  refuses  to  as- 
sent and  in  consequence  an  enforceable  contract 
is  not  entered  into,  the  broker  has  not  procured 
a  complete  meeting  of  the  minds  of  both  parties. 
Bennett  v.  Egan,  3  Misc.  421,  423. 
Where  the  purchaser,  the  broker,  and  prlnd- 
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pal  met  for  the  purpose  of  executing  a  deed 
and  mortgage,  but  the  purchaser  refused  to  take 
the  property  unless  a  deduction  In  price  was 
made,  on  the  ground  of  a  flaw  In  the  measure- 
ment, which  the  principal  refused  to  do,  and  re- 
turned the  earnest  mouey,  the  broker  was  not 
entitled  to  his  commissioDs  as  the  purchase  was 
not  completed  owing  to  the  fault  of  the  pur- 
chaser, no  valid  excuse  existing  for  his  objec- 
tion.    SI  Oman  ▼.  Bod  well,  24  Neb.  790. 

And  where  nothing  was  said  relative  to  the 
kind  of  deed  to  be  given,  and  the  principal  had 
a  good  title,  but  the  purchaser  refused  to  com- 
plete unless  he  had  a  warranty  deed,  which  the 
principal  refused,  but  offered  a  quitclaim  deed 
in  the  usual  form  with  special  covenants,  and 
the  sale  was  not  executed,  the  broker  was  not 
entitled  to  his  commissions.  Oarceion  v.  Tib- 
betts,  84  Me.  148. 

If  preliminary  arrangements  are  made,  and 
the  parties  agree  upon  the  terms,  and  both  par- 
ties are  willing  to  take  the  property  in  exchange 
If  the  title  to  the  land  is  valid,  the  right  of  the 
broker  to  his  commissions  depends  upon  the 
question  of  the  title,  and  any  defect  therein  war- 
ranting a  refusal  of  the  title  will  bar  his  recov- 
ery of  commissions.  Emens  v.  St  John,  79 
Hun,  99. 

And  the  mere  fact  that  he  obtains  a  party 
who  signs  a  contract  for  the  exchange  or  sale 
of  property  is  not  sufllclent  to  support  a  claim 
for  commissions,  where  the  party  so  contracting 
has  no  interest  in  the  property,  which  fact  is 
known  to  the  broker,  and  is  not  disclosed  to  his 
principal :  and  the  fact  that  such  party  after- 
wards signed  a  contract  for  the  purchase  of  the 
property  to  be  given  in  exchange  will  not  avail 
the  broker.  Norman  v.  Reuther,  25  Misc.  161. 
Where  there  is  a  condition  in  the  contract 
made  by  a  broker  with  his  principals  on  the 
exchange  of  land  that  a  perfect  title  to  land  ac- 
quired must  be  shown  by  the  abstract  to  be  fur- 
nished for  that  purpose  the  party  must  be  able 
to  show  the  title  the  contract  required,  as  in 
such  a  case  the  contract  rested  upon  the  title 
furnished  by  the  abstracts.  Barber  v.  Hilde- 
brand,  42  Neb.  400. 

And  a  broker  is  not  entitled  to  recover  his 
commissions  in  effecting  an  exchange  where  his 
principal  has  consented  to  take  the  property  in 
exchange,  and  such  assent  is  expressed  in  a 
memorandum  signed  by  him.  which  calls  for  a 
formal  contract  upon  a  given  date  at  a  certain 
place,  where  the  defendant  attended  at  the 
agreed  time  and  place,  and  was  ready  to  execute 
such  formal  contract,  but  the  other  party  did 
not  appear,  although  the  broker  claimed  that 
he  had  power  to  represent  such  party,  and  the 
defendant  declined  to  consummate  the  exchange 
In  his  absence,  in  consequence  of  which  the  ex- 
change fell  through.  Feiner  v.  Kobre,  13  Misc. 
499. 

But  if  the  broker's  right  to  commissions  has 
already  accrued,  the  fact  that  the  parties  have 
refused  to  carry  out  the  contract  will  not  affect 
his  right  to  recover  the  same,  where  the  pur- 
chaser found  was  of  sufllclent  ability  to  carry 
out  the  transaction  upon  the  terms  stated.  Sey- 
mour V.  St.  Luke's  Hospital,  28  App.  Dlv.  110, 
122;  Knapp  v.  Wallace,  41  N.  Y.  479;  Kalley 
V.  Baker,  132  N.  Y.  1. 

So,  if  the  principal  and  the  purchaser  are 
equally  bound  by  a  valid  agreement  for  the  sale 
and  purchase  of  the  property,  the  subsequent 
unwillingness  to  carry  out  the  purchase  on  the 
purchaser's  part  cannot  affect  the  validity  of 
the  agreement  into  which  they  have  entered, 
and  if  the  same  has  been  brought  about  by  the 
agent  he  has  performed  his  undertaking.  Par- 
ker  V.  Walker,  86  Tenn.  666,  570;  Watson  v. 
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Brooks,  8  Sawy.  816.  819 ;  Rice-Dwyer  Real  Es- 
tate Co.  V.  Ruhlman,  68  Mo.  App.  503. 

And  the  same  Is  the  case  even  though  tJbe 
contract  is  executory  in  form,  and  the  princi- 
pal refuses  to  complete  performance  thereof. 
Wilson  V.  Mason,  158  III.  304. 

Upon  the  question  of  refusal  of  the  principal 
to  enforce  performance  of  a  valid  contract,  and 
the  consequent  release  of  the  purchaser,  see 
note  to  Brackenridge  v.  Clarldge  (Tex.)  43  L. 
R.  A.  593. 

And  the  broker's  right  to  commissions  In  case 
of  a  valid  written  agreement  for  sale  is  not  af- 
fected by  the  fact  that  the  purchaser  refuses  to 
complete,  on  the  ground  that  a  lease  contains 
certain  covenants,  as  the  contract  of  sale  was 
mutually  binding  upon  the  parties.  Rosenberg 
V.  Smith,  25  Misc.  774. 

If  the  broker  is  merely  to  find  a  purchaser, 
the  fact  that  the  terms  of  the  contract  between 
the  principal  and  such  purchaser  include  credit 
to  be  given  the  purchaser  *by  the  principal  at 
his  own  risk  will  not  of  itself  affect  the  brok- 
er's claim,  on  failure  of  the  purchaser  to  pay 
or  perform  the  contract  accordingly.  Greene 
V.  Hollingshead,  40  111.  App.  195,  197. 

So,  where  a  valid  contract  of  sale  is  entered 
into  between  the  principal  and  the  purchaser, 
the  broker's  right  to  commissions  is  not  defeated 
by  reason  of  the  default  of  such  purchaser  In 
making  some  of  the  payments  on  the  property, 
and  evidence  tending  to  show  such  default  Is 
properly  excluded  in  an  action  to  recover  such 
commissions.  Coles  v.  Meade,  5  Pa.  Super.  Ct. 
834.  335. 

And  the  mere  fact  that,  upon  the  purchaser's 
failure  to  make  payments  according  to  the  terms 
of  the  contract,  he  is  told  by  the  defendant's 
attorney  that  "the  matter  is  at  an  end"  will  not 
excuse  the  principal  from  liability  for  commis- 
sions where  the  plaintiff  has  effected  a  sale 
within  the  terms  of  his  contract,  and  the  de- 
fendant has  kept  the  amount  paid  by  the  pur- 
chaser, and'  voluntarily  given  up  the  right  to 
sue  for  the  balance  of  the  purchase  money  or  to 
obtain  a  decree  for  specific  performance  upon  a 
contract  mutually  binding  between  them.  Ward 
V.  Cobb,  148  Mass.  518. 

The  test,  however,  of  the  broker's  right  to  re- 
cover commissions  does  not  depend  upon  his 
procuring  a  contract  that  can  be  specifically  en- 
forced against  the  purchaser,  but  upon  the  ques- 
tion of  his  finding  a  purchaser  able,  ready,  and 
willing  to  purchase  upon  the  principal's  terma 
McLaughlin  v.  Wheeler,  1  S.  D.  497. 

Yet,  the  fact  that  the  purchaser  has  declined 
to  consummate  the  sale  cannot  be  presumed, 
even  though  it  may  be  conceded  that  he  cannot 
be  compelled  to  do  so.  Crevler  v.  Stephen,  40 
Minn.  288. 

The  question  of  the  effect  of  the  principal's 
refusal  or  neglect  to  enforce  a  binding  and  en- 
forceable contract  against  the  purchaser  will  be 
found  discussed  in  note  to  Brackenridge  v.  Cla- 
rldge (Tex.)  43  L.  R.  A.  593,  I.  f. 

XIV.  F<Ulure  of  broker  to  report  purchaser. 


It  would  seem  that  In  order  to  bind  the  prin- 
cipal upon  a  sale  made  by  him  to  a  purchaser 
found  by  the  broker,  the  latter  should  notify 
the  principal  of  the  fact  that  the  purchaser  la 
a  party  whom  he  has  found  or  procured. 

The  principal  is  entitled  to  know  who  the 
proposed  purchaser  is  and  with  whom  he  is  ex- 
pected to  enter  into  a  contract,  and  so  long  as 
there  Is  uncertainty  aa  to  the  purchaser  the 
broker  cannot  claim  performance  of  his  contract 
and  demand  Lis  commissions.  Gerding  v.  Has- 
kln,  141  N.  Y.  514,  519. 

Where  there  is  no  special  authority  all  that 
the  real-estate  broker  is  Justified  in  doing  under 
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ills  general  authority  Ii  to  find  a  pnrchafler,  and 
notify  his  principal  thereof,  and  he  has  no  an- 
-thorlty  to  eondade  a  sale  in  the  first  Instance. 
Hamilton  ▼.  Cntts,  6  Mackey,  208.  219,  220; 
Kjon  T.  McGee,  2  Mackey,  17. 

When  the  agent  and  the  purchaser  have  come 
to  an  agreement  as  to  terms  and  nothing  re- 
mains to  be  done  except  to  consummate  the 
transaction,  it  Is  the  duty  of  the  agent  to  ad> 
vise  his  principal  what  he  has  done,  as  It  may 
t>e  necessary  to  bring  the  parties  together  to 
•complete  the  sale  and  effect  the  transfer.  Will- 
lams  ▼.  Bishop,  11  Colo.  App.  378. 

If  the  broker  has  not  the  sole  agency,  there 
is  an  Implied  undertaking  that  he  Is  to  have 
his  commission  if  the  sale  is  made  within  a  rea- 
sonable time  and  l)efore  his  principal  sells,  and 
in  such  a  case  he  must  notify  his  principal  of 
the  purchaser  found  by  him.  Darrow  t.  Har- 
low, 21  Wis.  303,  94  Am.  Dec.  541. 

The  broker's  claim  was  refused  where  he  had 
not  the  exclusive  right  to  sell,  and  after  he 
had  found  a  purchaser,  but  before  he  had  noti- 
fied the  owner  thereof,  the  latter  found  and 
-closed  a  sale  with  another  purchaser.  Baars 
v.  Hyland,  65  Minn.  150. 

And  the  same  result  followed  In  a  case  where 
the  negotiations  were  had  directly  with  the 
-owner,  who  was  ignorant  of  the  fact  that  tlie 
purchaser  had  preyiously  InterTlewed  his  agent, 
4is  the  latter  had  not  disclosed  the  fact.  Sie> 
▼era  ▼.  Griifln,  14  III.  App.  63,  66. 

But  where  the  negotiations  which  were  begun 
l>y  the  broker  were  concluded  by  the  principal 
liimself,  and  the  broker's  services  brought  about 
the  sale  and  were  the  efficient  cause  thereof,  al- 
though it  was  not  shown  that  the  purchaser 
had  informed  the  principal  of  his  previous  nego- 
tiations with  the  broker,  the  broker  recovered 
his  commissions,  as  it  was  not  essential  that  the 
prior  negotiations  should  be  made  known. 
Graves  v.  Bains,  78  Tex.  92,  95. 

If,  however,  the  broker  has  made  the  sale 
4md  then  the  principal  repudiates  the  agent  or 
puts  it  out  of  his  power  to  complete  the  sale  by 
a  previous  sale,  the  agent  need  not  produce  a 
purchaser,  as  the  presumption  Is  that  the  brok- 
er has  obtained  a  written  contract  or  can  pro- 
•duce  the  purchaser.  Huggins  v.  Heame,  74 
Mo.  App.  86,  87 :  Hayden  v.  Grillo,  35  Mo.  App. 
455. 

If,  however,  the  purchaser  is  not  presented 
by  the  broker  as  a  customer  procured  by  him, 
and  the  principal  does  not  accept  the  broker's 
services  as  the  basis  of  subsequent  negotiations, 
And  does  not  voluntarily  modify  the  terms  pre- 
viously given,  and  there  Is  no  evidence  of  bad 
faith  or  attempt  to  evade  the  principal's  re- 
sponsibility to  the  agent,  the  broker  cannot  re- 
-cover upon  a  saie  subsequently  made  by  his 
principal.     Cathcart  v.  Bacon,  47  Minn.  34. 

And  where  the  broker  does  not  report  his 
H»nversations  and  negotiations  with  the  pro- 
oosed  purchaser  of  the  property,  and  never 
brings  his  principal  an  offer  for  the  property, 
his  right  to  commission  will  be  denied  upon  a 
HAle  made  by  the  parties  themselves  some  two 
jrears  afterwards.  Uay  v.  Piatt,  66  Hun,  488; 
White  V.  Twitchings,  26  Hun,  503. 

XV.  Acts  held  9iit[loient  performance. 

In  Scott  V.  Patterson,  53  Ark.  49,  the  sale 
was  effected  through  the  broker's  Introduction 
of  a  purchaser  to  the  principal,  and  he  was  en- 
titled to  his  commissions  as  upon  a  perform- 
.ance  of  the  contract. 

If  the  broker  has  obtained  an  optional  con- 
tract sanctioned  by  his  employer  he  should  at 
least  receive  his  commissions  upon  the  sum  paid 
And  forfeited  by  the  purchaser.  Glider  v. 
Davis,  137  N.  Y.  604,  20  L.  R.  A.  398. 
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And  If  speclfle  values  are  put  upon  separate 
properties,  and  a  certain  amount  is  paid  in 
cash,  such  dealing  constitutes  a  sale,  and  not  an 
exchange,  so  tbat  the  broker  can  recover  his 
commissions  on  a  contract  for  a  sale  effected 
thereunder.  Thornton  v.  Moody  (Tex.  Civ. 
App.)  24  S.  W.  331. 

The  broker  performs  a  contract  to  pay  com- 
missions for  a  purchaser  at  a  specified  price 
when  the  purchaser  executes  a  written  contract 
and  pays  earnest  money,  and  the  terms  are 
satisfactory  to  the  principal, — especially  where 
the  evidence  does  not  show  that  such  purchaser 
refused  to  carry  out  his  bargain  or  was  unable 
to  do  80.     Grosse  v.  Cooley,  43  Minn.  188. 

And  the  broker  is  entitled  to  his  commissions 
in  the  absence  of  evidence  showing  some  cul- 
psble  act  of  his  defeating  his  claim,  where  he 
obtains  a  purchaser,  and  the  purchase  price  Is 
agreed  upon  between  the  parties,  and  the 
broker  draws  up  a  contract  at  the  principal's 
request  which  Is  executed  by  both  parties,  and 
the  principal  receives  a  sum  on  account  of  the 
purchase  money.  Brown  v.  Helmuth,  50  N.  T. 
8.  R.  524. 

In  Dexter  v.  McClellan,  116  Ala.  37,  compen- 
sation was  allowed  for  services  rendered  by  of- 
ficers of  a  private  corporation  in  procuring  a 
sale  to  it  of  land,  no  fraud  or  other  wrongful 
act  being  proved. 

The  broker  was  entitled  to  his  commissions, 
which  were  a  share  of  the  profits,  where  he 
sold  under  an  agreement  that  the  net  proceeds 
of  the  sale  were  to  be  divided  l)etween  the 
principal  and  himself,  and  the  broker  procured 
a  purchaser  for  the  entire  tract,  who  was  ac- 
cepted by  the  defendant,  and  satisfactory  con- 
tracts were  made.  Coward  v.  Clan  ton,  122  Cal. 
451. 

And  If  the  agreement  between  the  principal 
and  the  broker  does  not  prescribe  how  and  when 
the  consideration  is  to  be  paid,  and  the  same  is 
not  cash,  such  fact  will  not  defeat  the  claim  of 
the  agent  for  commission,  where  he  has  pro- 
duced the  purchaser  to  whom  the  sale  is  made 
for  the  price  asked,  upon  terms  acceptable  and 
satisfactory  to  the  principal.  Dreisback  v.  Rol- 
lins, 30  Kan.  268. 

The  broker  recovered  commissions  where  the 
principal  gave  the  broker  a  description  of  the 
property,  mentioned  the  price  he  would  take, 
and  the  commission  for  effecting  the  sale,  and 
the  Intending  purchaser  got  the  description  of 
the  property  and  the  price  from  the  broker,  and 
the  purchase  was  made.  Alexander  v.  Breeden, 
14  B.  Mon.  154. 

If  under  a  contract  that  the  broker  is  to 
advertise  the  property  for  a  year  free  of  charge 
in  case  no  sale  is  made,  but  if  a  saJe  is  made 
within  a  year,  either  by  means  of  such  adver- 
tising or  otherwise,  he  Is  to  have  a  certain  com- 
mission, the  broker  performs  the  contract  on  his 
part  by  advertising  as  agreed,  and  the  principal 
disposes  of  the  property  within  the  time  with- 
out any  release  by  the  broker,  the  broker  is  en- 
titled to  recover.     Cook  v.  Blake,  98  Mich.  389. 

In  Hippie  V.  Laird,  189  Pa.  472,  the  broker's 
claim  was  allowed  although  the  purchaser 
stopped  payment  of  his  check  upon  the  princi- 
pal's refusing  to  release  him  from  the  written 
agreement  entered  Into  between  the  parties,  the 
principal  admitting  that  the  broker  procured 
such  purchaser  who  was  at  the  time  willing  to 
proceed,  and  also  the  contrsct  entered  into. 

In  Hann  v.  Weber,  18  Misc.  746,  the  broker's 
evidence  as  to  bis  employment,  the  procuring 
of  a  purchaser,  and  the  principal's  consent,  was 
denied  by  the  principal,  but  as  the  questlonn  of 
fact  were  fairly  submitted  to  the  Jury,  and  an 
error  in  the  admission  of  certain  deeds  was 
cured  by  the  Judge's  charge  upon  the  principal's 
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request,  the  court  affirmed  the  plaintiff's  Judg- 
ment. 

And  commissions  are  earned  in  a  case  where 
one  of  several  owners  of  real  estate  with  au- 
thority to  sell  writes  the  broker  requesting  him 
to  sell  at  a  stated  price,  when  such  broker* 
without  formally  accepting  the  offer,  effects  a 
sale,  the  terms  of  which  are  accepted ;  and  in 
such  a  case  it  Is  sufficient  If  the  letter  written 
to  such  broker  contains  a  statement  implying 
the  terms  of  sale.  Fisk  ▼.  Henieirie,  18  Or.  156. 
164. 

Under  an  agreement  for  commissions  on  a 
sale  of  all  lands  sold  by  the  brokers  in  a  given 
county  with  the  owner's  knowledge,  and  also 
for  commissions  on  all  sales  made  to  persons 
living  In  a  certain  town  within  such  county  on 
account  of  the  broker's  influence  in  the  county, 
commissions  are  earned,  and  payable  on  a  sale 
made  to  one  living  in  such  town,  no  matter 
whether  the  owner  has  knowledge  that  he  is  a 
customer  of  the  broker  or  not,  and  it. Is  Immate- 
rial that  no  time  is  fixed  In  the  contract,  as  the 
same  is  fixed  by  presumption  of  law.  Boyd  ▼. 
Watson,  101  Iowa,  214. 

The  broker  becomes  entitled  to  his  commis- 
sions under  a  power  of  attorney  (irrevocable  for 
fifteen  days)  to  sell  for  a  given  sum  in  United 
States  gold  coin,  upon  a  certain  commission,  un- 
der which  he  makes  a  sale  but  receives  a  check 
in  payment,  where  his  principal,  without  object- 
ing to  the  mode  of  payment,  refuses  to  consum- 
mate the  sale  upon  the  ground  of  a  prior  sale 
by  himself,  as  the  principal  ought  to  object  to 
the  manner  of  payment  at  the  time.  Blood  v. 
Shannon,  29  Cal.  393. 

So,  where  the  principal  expressly  agreed  to 
pay  the  broker  a  specified  sum  as  commissions, 
if  the  negotiations  between  himself  and  the 
purchaser  found  were  finally  completed,  and  a 
sale  was  finally  consummated  on  terms  agreed 
upon  by  the  parties  thereto,  the  broker  recov- 
ered the  stipulated  commissions.  Haug  v. 
Haugan,  51  Minn.  558. 

The  broker  was  entitled  to  recover  for  serv- 
ices rendered,  where  the  principal  Instructed 
him  to  secure  an  option  at  once,  and  before  he 
went  home,  but  fixed  no  limit,  and  the  broker 
secured  the  option  accordingly,  and  a  certain 
person  was  treated  by  both  parties  as  the  owner, 
and  there  was  nothing  to  show  that  he  was  not 
so,  or  that  the  principal  ever  raised  an  objec- 
tion upon  that  ground  at  the  trial.  Giles  v. 
Swift,  170  Mass.  461,  462. 

If  under  an  agreement  that  if  the  broker  finds 
a  party  to  trade  for  certain  land  the  principal 
will  pay  him  a  certain  amount,  the  broker  be- 
comes entitled  to  his  commissions,  when  he  in- 
troduces a  person  with  whom  his  principal 
makes  a  written  agreement  for  the  sale  of  the 
property,  upon  the  execution  of  such  agreement, 
even  though  the  sale  is  never  completed.  Pear- 
son V.  Mason,  120  Mass.  53,  58. 

The  broker  also  recovered  his  commissions 
under  a  parol  agreement  that  in  case  he  found 
a  market  at  an  aggregate  price  of  not  less  than 
a  given  sum  the  principal  would  sell  the  land 
for  that  price,  and  pay  the  broker  for  bis  serv- 
ices, one  half  of  the  excess  which  he  could  pro- 
cure to  be  given  over  and  above  the  said  aggre- 
gate sum,  where  the  broker  found  a  purchaser 
at  a  greater  price,  although  the  principal  re- 
fused to  convey  to  the  party  so  found,  as  he  had 
sufllclently  performed  the  contract  to  entitle 
him  to  recover.  Hague  v.  O'Connor,  41  How. 
Pr.  287. 

And  where  the  broker  found  a  purchaser  will- 
ing, and  ready,  and  in  a  situation  to  take  the 
property  on  his  principal's  terms,  but  the  latter 
had  made  a  sale  through  another  agent,  the 
broker's  acts  amounted  to  complete  performance 
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of  the  contract,  as  no  written  contract  binding 
his  principal  was  called  for  by  an  authority  to 
find  a  purchaser  who  would  purchase  at  a  price 
satisfactory  to  his  principal.  Fox  v.  Rouse,  4T 
Mich.  558. 

Under  a  contract  for  commissions  if  his  ef- 
forts brought  purchasers  directly  to  his  princi- 
pal, the  broker  became  entitled  upon  evidence- 
showing  that  he  brought  the  attention  of  the 
purchasers  to  the  property  who  examined  the 
title,  and  that  he  urged  the  sale,  and  was  the 
cause  of  his  application  to  the  owner,  there  be- 
ing no  evidence  to  show  that  the  agreement  had 
expired  by  Its  terms  or  by  notice  of  revocation 
before  the  sale  was  made  to  such  purchaser. 
Heffner  v.  Chambers,  121  Pa.  84. 

Where  the  sale  or  exchange  is  to  be  subject 
to  the  approval  of  the  principal  the  broker  must 
show  that  the  contract  of  sale  made  by  him  had 
the  approval  of  the  principal,  and  an  Instruc- 
tion to  the  Jury  that  If  they  found  from  the 
evidence  that  the  principal  agreed  with  the 
broker  to  pay  him  a  certain  commission  for  find- 
ing a  purchaser  at  an  agreed  price,  and  offered 
to  accept  as  part  payment  property  of  a  certain 
character  within  a  certain  radius  of  a  town, 
and  that  the  property  offered  in  part  payment 
fulfilled  the  requirements,  they  should  find  for 
the  broker  notwithstanding  the  principal  re- 
fused to  consummate  the  sale,  is  error.  Coin 
V.  Hess,  102  Iowa,  140,  143. 

So,  where  the  principal  subsequently  raised 
the  price  and  notified  the  agent  thereof,  who 
through  a  subagent  introduced  a  purchaser  at 
a  still  higher  price,  but  the  principal  claimed  to 
have  taken  the  matter  out  of  his  hands  and  to 
have  still  further  raised  the  price,  of  which  lat- 
ter fact  the  brokers  contended  they  had  no  no- 
tice, the  finding  of  the  Jury  sustaining  the  brok- 
er's right  to  commissions,  as  the  purchaser 
found  was  ready,  able,  and  willing  to  complete* 
was  upheld.     Traynor  v.  Morse,  55  Neb.  595. 

Where,  after  the  broker,  employed  by  one  of 
several  co-owners  of  land,  had  performed  hi» 
undertaking,  the  defendant  and  his  co-owners 
refused  to  sign  the  contract  or  conclude  the 
sale,  and  the  defendant  testified  that  he  was  not 
authorized  to  sell  the  property,  but  the  facta 
showed  that  he  had  induced  the  broker  to  act 
In  the  premises  and  procure  a  purchaser  upon 
the  specified  terms,  the  court  held  he  was  bound 
to  make  the  agreement  good  or  be  responsible 
for  the  consequence,  and  that  the  broker  was- 
entltled  to  commissions,  as  the  co-owner  must 
be  regarded  as  insuring  the  broker  against  the- 
consequence  arising  from  the  want  of  such  au- 
thority, such  as  the  loss  of  the  commission 
earned.     Oliver  v.  Morawets,  97  Wis.   332. 

In  Thornton  v.  Moody  (Tex.  Civ.  App.)  24 
S.  W.  331,  the  facts  showed  that  the  broker 
could  not  make  a  sale  for  all  cash,  and  that 
the  principal  agreed  to  take  part  real  estate, 
and  the  purchaser  signed  a  contract  which  the 
principal  refused  to  sign  as  he  had  a  better  of- 
fer, and  the  broker  recovered  his  commissions 
as  the  evidence  showed  that  if  the  original  con- 
tract was  abrogated  so  far  as  It  demanded  » 
sale  for  cash  alone,  there  was  nothing  said  or 
done  to  set  aside  the  agreement  to  pay  the  com- 
mission agreed  on  in  the  first  contract,  as  the 
only  change  was  as  to  the  mode  of  payment, 
the  other  stipulation  of  the  contract  being  the 
same  in  both. 

Under  a  contract  with  the  broker  to  make  a 
sale  "for  $15,000,  about  one  half  cash,",  which 
Is  silent  as  to  a  sale  for  any  larger  sum,  and 
also  as  to  receiving  more  than  one  half  of  the 
price  In  cash,  and  as  to  the  form  in  which  that 
half  of  the  price  which  was  not  required  to  be- 
cash  should  be  paid,  the  authorization  to  sell 
for   about   one   half  cash,   was,   as   to   the   le- 
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mainder,  merely  a  permlselTe  stipulation  for  the 

benefit  of  the  parchaser  and  of  the  broker,  and 

a   sale  for  *'$15.000   cash   on   delivery   of   the 

deed*'    la    within    the    contract     Wltherell    y. 

Murphy,  147  Mass.  417. 

And  under  an  original  authority  to  purchase 

the  whole  estate,  the  title  to  which  belonged  to 
different  persons  or  estates  and  could  not  be 
procured  all  at  once,  where  the  evidence  showed 
that  the  broker  obtained  an  agreement  to  sell 
the  whole  estate  and  to  give  a  warranty  deed 
and  did  something  In  respect  to  securing  a  title, 
got  a  conveyance  of  an  undivided  third  which 
his  principal  accepted,  and  finally  got  the  title 
to  the  whole  estate,  the  broker  is  entitled  to  go 
to  the  Jury  on  the  question  whether  his  princi- 
pal did  not  accept  partial  performance  under 
such  circumstances  that  he  was  bound  to  pay 
what  the  broker's  services  were  reasonably 
worth.     Giles  v.  Swift,  170  Mass.  461,  462. 

In  the  above  case  it  was  contended  that  the 
proceedings  were  unavailing  to  secure  the  land, 
as  It  was  not  proved  that  the  party  owned  or 
was  authorized  to  convey,  but  as  the  evidence 
tended  to  show  that  the  principal  was  aware 
of  such  person's  relation  to  the  property,  and  in- 
structed his  broker  to  get  the  best  document 
he  could,  as  he  was  satisfied  that  an  agreement 
from  him  would  be  carried  out,  and  such  con- 
tract was  sulBcient  to  bind  the  party,  the  prin- 
cipal could  not  contend  that  such  agreement 
was  unavailing. 

Again,  the  broker  recovered  his  commission 
or  compensation  in  a  case  wbere  a  principal 
agreed  to  remunerate  the  broker  for  a  sale  nego- 
tiated by  his  introduction,  and  the  broker  pro- 
cured a  purchaser  after  his  principal  had  al- 
tered his  position  in  the  matter  by  becoming 
an  administrator,  as  the  contract  was  personal 
In  its  character,  and  the  recovery  depended  upon 
the  question  whether  the  broker  had  established 
a  contract  as  made,  and  not  upon  the  question 
of  ownership.     Moore  v.  Daiber,  92  Mich.  402. 

In  Woods  V.  Stephens,  46  Mo.  555,  upon  the 
purchaser's  objecting  to  the  quantity  of  the 
land  the  principal  agreed  to  sell  him  a  portion 
thereof,  and  the  broker  drew  up  the  papers  and 
aided  In  the  sale,  which  was  consummated,  and 
the  broker  recovered  his  commissions  though 
the  sale  was  for  a  part  instead  of  the  whole 
property,  as  such  fact  was  not  a  variance  suffi- 
cient to  prevent  recovery  based  upon  the 
amount  of  the  purchase  money  actually  re- 
ceived. 

If  the  broker  shows  that  he  advertised  and 
that  hit  agent  took  several  persons  to  see  the 
property  with  a  view  to  purchase,  talked  upon 
the  subject  with  others,  among  whom  was  the 
purchaser,  who  testified  that  he  purchased  the 
property  from  the  principal  in  person,  paid  him 
money  thereon  and  took  possession,  he  estab- 
lishes a  case  sufficient  to  warrant  the  Jury  In 
finding  that  he  endeavored  to  sell,  and  that  the 
principal  made  an  agreement  to  sell  to  the  pur- 
chaser, sufficient  to  entitle  the  broker  to  com- 
missions under  an  agreement  to  pay  an  agreed 
sum  "if  It  Is  sold  to  any  party  within  a  year 
from  this  date,  or  at  any  time  thereafter  before 
I  have  given  you  thirty  days'  notice  in  writing 
of  my  Intention  to  withdraw  the  property  from 
the  market."  Chapin  v.  Bridges,  116  Mass. 
105. 

The  broker's  claim  was  allowed  where  he 
called  the  property  to  the  attention  of  the  de- 
fendant with  whom  he  had  previously  dealt 
both  as  broker  In  selling  and  buying  property, 
took  him  to  see  It  and  at  his  request  apparent- 
ly disappeared  from  all  further  negotiations 
upon  the  defendant's  assurance  that  "he  waa 
not  buying  or  selling  without  him,"  but  he 
thought  he  could  "do  better  with  the  vendor 
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himself,"  and  that  when  he  bought  he  would 
"pay  the  commission  in  full,"  in  consequence  of 
which  statements  he  refrained  from  making  any 
other  or  further  efforts  or  endeavors  to  earn  a 
commission  from  the  vendor,  who  upon  the  con- 
cluding of  the  purchase  was  told  that  there  was 
no  broker's  commission,  and  that  he  might  fix 
the  purchase  price  accordingly,  as  the  defend- 
ant's promise  to  pay  was  supported  by  a  valu- 
able consideration,  namely  the  forbearance  of 
the  broker  to  proceed  further  in  the  matter. 
Abraham  v.  Goldberg,  6  Misc.  43. 

And  the  broker  recovered  commissions  where 
he  was  employed  to  sell  lands  which  the  prin- 
cipal intended  to  buy  at  a  foreclosure  sale  for 
an  amount  sufficient  to  pay  off  the  debt,  inter- 
est, and  costs,  taxes,  and  expenses,  when  the 
principal  purchased,  and  the  broker  reported 
sales  of  about  half  the  land  amounting  to  less 
than  the  amount  wanted  by  the  principal,  when 
the  best  part  of  the  land  remained  unsold,  with 
which  sale  the  principal  expressed  his  satis- 
faction and  promised  to  execute  the  proper  deeds. 
Smith  V.  Patrick  (Tex.  Civ.  App.)  43  S.  W.  535. 

In  McAllister  v.  Welker,  39  Minn.  535,  the 
broker's  commissions  upon  a  sale  to  one  ready 
and  willing  to  purchase  on  the  principal's  terms 
were  allowed,  although  the  principal  alleged 
that  he  relied  upon  the  broker's  representations, 
and  signed  the  contract  as  a  mere  memorandum 
containing  only  a  description  of  the  principal's 
farm  and  the  price  at  which  he  would  sell  it, 
and  further  ■  that  the  signature  was  obtained 
through  false  and  fraudulent  misrepresentations 
made  for  the  purpose  of  defrauding. 

In  Dailey  v.  Young,  37  N.  Y.  S.  R.  003,  the 
broker  recovered  commissions  under  a  contract 
that  the  price  was  to  be  a  given  sum,  where 
after  the  broker  had  informed  the  principal  that 
the  purchaser  would  not  pay  the  price  and  the 
principal  had  refused  to  take  less,  but  did  not 
terminate  the  agency,  the  principal  himself  sold 
for  a  smaller  sum  to  the  same  purchaser,  saying 
that  "as  long  as  he  was  doing  the  business  him- 
self he  would  not  have  to  pay  any  commissions," 
as  the  facts  put  the  parties  in  a  position  in  re- 
spect to  the  subject  of  the  contract  the  same  as 
if  the  principal  had  told  the  broker  to  sell  to 
the  party  at  the  price  he  had  himself  sold,  and 
that  such  view  of  the  matter  was  corroborated 
by  the  acts  of  the  parties  themselves.  Inasmuch 
as  the  principal  had  subsequently  promised  to 
pay,  and  had  offered  a  sum  to  the  broker  after 
he  had  sold  the  premises. 

So,  in  Wasmer  v.  Lean,  32  Neb.  610,  the 
broker  recovered  his  commissions,  as  it  was 
shown  that  the  principal  stated  that  unless 
the  property  was  sold  quick  he  would  not  stand 
by  his  agreement  to  sell  at  the  price  named, 
which  remark  was  made  to  one  who  was  acting 
for  the  plaintiff  and  by  whom  the  purchaser 
was  introduced  to  the  principal  and  the  agree- 
ment was  concluded,  and  the  purchaser's  evi- 
dence also  showed  that  he  first  learned  of  the 
property  through  the  plaintiff ;  often  had  con- 
versations about  it  with  him ;  that  plaintiff  rec- 
ommended it  at  different  times,  and  that  plain- 
tiff was  present  at  the  time  of  the  purchase ; 
and  that  the  contract  of  sale  was  agreed  upon 
as  stated  by  the  other  witness,  and  the  sale 
was  really  consummated  by  the  plaintiff. 

In  Gibbons  v.  Sherwln,  28  Neb.  146,  153,  the 
construction  of  a  receipt  given  by  the  broker 
in  the  principal's  name  which  named  the  price ; 
a  certain  amount  which  was  to  constitute  the 
first  payment  to  be  made  by  a  given  date,  or  the 
sum  paid  and  specified  therein  was  to  be  for- 
feited :  and  stated  that  upon  the  payment  of 
the  first  amount  certain  contracts  were  to  be 
delivered  on  which  specified  payments  were  to 
be  made,  and  that  upon  payment  of  the  whole 
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a  warranty  deed  was  to  t>e  executed  subject  to  a 
mortgaire,  with  Interest  on  the  whole  sum,  was 
held  to  be  a  question  of  law  for  the  court,  and 
not  for  the  Jury  un Instructed,  and  was  construed 
as  not  a  mere  option  to  purchase,  as  Its  terms 
throughout  were  the  terms  of  a  purchase  and 
sale  subject  to  forfeiture  in  case  of  default,  and 
was  therefore  evidence  of  a  sale  by  the  broker. 

In  Hewitt  V.  Brown,  21  Minn.  163.  the  broker 
recovered  his  commissions  upon  a  written  agree- 
ment which  gave  him  the  right  to  sell  upon  a 
certain  price  and  on  certain  terms,  or  any 
such  modified  terms  as  the  principal  might  ac- 
cept, which  was  carried  out  by  an  exchange  in 
which  an  estimate  of  the  value  of  the  property 
was  made  to  which  the  principal  agreed,  as  the 
contract  might  be  held  to  Include  an  exchange 
as  well  as  a  sale  of  the  property,  especially  If 
assented  to  by  the  principal. 

And  the  broker's  commissions  were  allowed 
under  a  written  agreement  whereby  the  princi- 
pal agreed  to  pay  a  stipulated  commission  if  a 
sale  was  brought  about  by  the  influence  of  the 
broker  within  a  limited  time,  or  If  a  purchaser 
was  Introduced  through  his  agency  within  such 
time,  with  a  stipulation  that  If  a  purchaser  was 
introduced  through  the  agency  of  the  broker, 
and  a  sale  was  afterwards  consummated  with 
such  purchaser,  the  principal  would  pay  com- 
missions whether  the  time  of  the  agreement  had 
expired  or  not,  where,  during  his  agency,  he  In- 
troduced a  purchaser  to  whom  the  principal 
sold,  no  matter  whether  the  sale  was  ultimately 
consummated  through  his  instrumentality  or 
otherwise.     Williams  v.  Leslie,  111  Ind.  70,  72. 

In  Journeay  v.  Tallman,  8  Jones  &  S.  436, 
evidence  which  shows  that  the  property  was 
placed  in  the  broker's  hands  upon  commissions 
If  sold  with  a  distinct  authority  to  offer  It  at 
a  certain  price,  and  that  the  broker  brought  his 
principal  and  the  party  who  afterwards  pur- 
chased by  an  exchange  to  a  difference  of 
$2,000,  in  cash  only,  and  that  the  broker  and 
witnesses  produced  by  him  were  present  at  the 
closing  up  of  the  agreement.  Is  sufficient  to  sup- 
port a  verdict  In  the  broker's  favor,  as  the  same 
Is  not  a  little  In  quantity  or  insignflcant  In  rela- 
tion to  the  merits  of  the  Issue,  and  estsbllshes 
a  prima  facie  case, — especially  where  the 
broker  also  testifies  that  his  principal  tells  him 
that  the  matter  was  carried  through  on  the 
basis  that  he  had  given  the  broker,  as  that  fact 
of  itself  is  sufficient  to  sustain  his  recovery,  un- 
less it  is  overthrown  by  a  preponderance  of  evi- 
dence. 

And  a  Judgment  In  the  tHroker's  favor  will  be 
Justified  by  evidence  showing  constant  Inquiries 
made  at  his  office  through  his  advertising  and 
other  efforts,  and  that  by  that  means  Informa- 
tion relative  to  the  property  reached  the  pur- 
chaser either  directly  or  from  some  other  per- 
son who  had  Information  directly  from  the  same 
source,  and  that  the  principal  retained  the 
broker  and  agreed  to  pay  the  commissions,  and 
did  not  dissent  from  them  when  he  was  in- 
formed what  they  would  be,  and  made  frequent 
calls  at  the  broker's  office,  and  finally  went 
there  with  the  purchaser  and  requested  the 
broker  to  effect  an  agreement  for  an  exchange. 
Redfield  v.  Tegg,  88  N.  Y.  212. 

In  Burke  v.  Cogswell,  39  Minn.  344,  the 
broker  recovered  his  commission  upon  evidence 
which  showed  the  cancelation  of  the  original 
contract  of  sale  and  a  release  by  quitclaim  deed 
by  the  purchaser  and  her  husband  and  a  later 
sale  to  the  father  of  the  purchaser  through  the 
agency  of  the  husband,  who  received  a  less  com- 
mission than  that  payable  under  the  broker's 
contract,  and  possession  of  the  premises  by  the 
purchaser  originally  proposed  by  the  broker,  and 
her  husband,  as  all  the  facts  and  circumstances 
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Indicated  but  one  transaction  commencing  with 
the  broker's  efforts  and  terminating  in  a  deed 
to  the  husband's  father. 

The  court  refused  to  disturb  a  Judgment  In 
the  broker's  favor  where  the  correspondence  be- 
tween the-  parties  established  the  authority  to 
sell  upon  deferred  payments  so  that  there  was 
enough  paid  down  to  guarantee  a  sale,  the  de- 
ferred payments  to  carry  interest  with  no  ma- 
terial time  mentioned  except  that  it  should  not 
exceed  five  years,  the  details  in  respect  to  the 
times  and  amounts  of  payment  and  the  security 
to  be  given  being  left  to  a  considerable  extent 
to  the  broker's  discretion,  the  only  restriction 
being  the  cash  payment,  and  the  extent  of  the 
time  five  years,  the  fact  that  the  broker  agreed 
to  furnish  an  abstract  of  title  not  affecting  such 
contract.     Fuller  v.  Brady.  22  111.  App.  174. 

In  Baird  v.  Gleckler  (S.  D.)  76  X.  W.  931, 
the  real  question  for  consideration  was  whether 
the  principal's  promise  was  uncondlilonai  or 
not,  and  a  charge  to  the  Jury  to  iho  effect  that 
the  evidence  did  not  show  such  a  sale  as  wo«ild 
have  bound  a  purchaser  was  error,  as  such  ques- 
tion was  wholly  Immaterial,  as  there  was  no 
suggestion  of  fraud  or  mistake. 

So,  where  the  facts  showed,  inter  'tUa,  that 
the  purchaser  was  presented  to  the  defendant 
and  at  the  latter's  request  the  parties  were  left 
together  to  arrange  the  details  of  the  sale,  and 
a  contract  was  signed  and  the  purchaser  paid  a 
sum  of  money  as  part  payment,  but  the  plain- 
tiff was  not  present  and  took  no  part  in  the  de- 
tails, nor  In  the  form  or  contents  of  the  contract 
between  the  pai'ties,  and  his  evidence  in  the 
main  was  confirmed  by  that  of  the  original 
broker,  It  was  held  to  be  error  for  the  ?ourt  t>e- 
low  to  direct  the  Jury  to  find  for  the  defendant. 
Crevler  v.  Stephen,  40  Minn.  288. 

And  commissions  were  said  to  be  earned  In 
Harvey  v.  Hamilton,  155  111.  377,  Afflrmiiii;  .M 
111.  App.  507,  under  a  contract  by  the  principal 
to  lease  a  building  at  a  certain  rent  for  the 
first  year  with  the  privilege  of  buying  at  a  cer- 
tain price,  or.  If  the  building  should  not  be 
suitable,  to  donate  a  certain  quantity  of  land 
for  building  purposes,  for  which  the  broker  was 
to  be  allowed  a  third  interest  in  5  acres  lo- 
cated near  the  said  works,  where  the  broker, 
with  the  principal's  approval,  procured  a  com- 
pany to  lease  the  factory  for  two  years  from  a 
given  date  at  a  certain  rental  for  the  first  year, 
and  an  increased  rental  for  the  second  year 
with  the  privilege  of  a  renewal  of  the  lease  for 
an  additional  term  of  three  years,  under  which 
the  company  carried  on  business  for  five  years 
with  indifferent  success,  and  then  removed,  a^ 
the  construction  of  the  contract  did  not  lead 
to  the  supposition  that  a  permanent  location 
at  the  place  indicated  was  meant,  the  word  "lo- 
cation" as  therein  used  applying  to  eithev  of 
the  results  which  the  parties  contemplated  pro- 
ducing, as  a  location  was  secured  when  an  ac- 
cepted lessee  of  the  factory  was  procured  by 
the  broker. 

In  Cook  V.  Blake.  98  Mich.  389.  the  broker  re- 
covered commissions  where  he  was  to  advertise 
the  property  free  of  charge,  provided  the  same 
was  not  sold  within  one  year,  but  in  rase  of 
a  sale  within  one  year  from  the  date,  either  by 
that  means  or  otherwise,  the  principal  wa&  im- 
mediately to  pay  the  broker  a  certain  percent- 
age for  such  advertising,  with  a  certain  amount 
of  the  purchase  price,  and  the  percentage  be- 
sides, although  the  defendant  testified  that  be- 
fore he  made  the  exchange  he  told  the  broker 
he  would  not  exchange  if  he  expected  commis- 
sions, and  the  broker  stated  he  would  not  ex- 
pect commissions  If  it  was  an  exchange  and  no 
sale,  when  the  broker  showed  in  rebuttal  that 
the  principal  falsely   represented  the  trade  ss 
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an  even  one,  and  that  there  was  no  money  con- 
sideration in  it. 

And  he  also  recovered  where  a  contract  of 
sale  was  subject  to  a  contingency  that  a  certain 
Institution  shall  consent  to  release  a  mortgage 
note,  but  there  was  nothing  to  indicate  that 
such  company  was  unwllllDg  to  give  such  re- 
lease, or  that  the  principal's  position  Id  rela- 
tion to  the  contract  was  affected  hj  such  pro- 
vision, as  such  fact  did  not  relieve  the  princi- 
pal from  liability  for  the  agent's  commissions. 
Ward  V.  Cobb,  148  Mass.  518. 

Where  the  broker  was  to  be  paid  in  full 
monthly  until  his  full  commissions  were  paid  in 
proportion  to  a  certain  percentage  of  the  gross 
earnings  of  the  property  received  by  the  princi- 
pal upon  the  purchase  price  for  a  given  number 
of  years  unless  the  same  was  paid  in  full  be- 
fore such  time  where  the  contract  between  the 
parties  was  abrogated  and  a  new  one  entered 
Into  in  which  the  payment  of  commission  was 
refused,  it  was  held  to  be  error  for  the  court  to 
charge  in  effect  that  the  broiler  could  not  recov- 
er unless  the  jury  found  that  in  the  usual  course 
of  business  the  purchaser  would  have  fully  paid 
the  purchase  price,  and  that  the  broker  would 
have  received  the  full  amount  of  his  commis- 
sion but  for  the  subsequent  contract,  as  the 
broker  had  a  right  to  have  the  contract  con- 
tinued in  force  for  the  full  period  of  time  men- 
tioned, and  to  receive  his  percentage  upon  his 
prlncipars  share.  Bishop  v.  Averill,  17  Wash. 
209. 

In  Washburn  v.  Bradley,  160  Mass.  86,  the 
broker  recovered,  as  the  principal  availed  him- 
self of  his  services  to  relieve  him  of  his  tenancy, 
and  found  a  firm  willing  to  become  lessee  there- 
of for  a  certain  number  of  years  at  a  certain 
rent,  and  obtained  from  the  firm  a  covenant 
which  was  verbally  accepted  by  the  principal 
who  arranged  for  his  own  release  by  the  owner 
npon  payment  of  a  certain  sum  to  which  the 
owner  assented  to  the  terms  proposed,  and  pre- 
pared a  lease  accordingly,  which  was  not  ex- 
ecuted, when  owing  to  dlfllculties  a  subtenant 
took  a  lease  from  the  owner  and  the  principal 
was  released  from  his  own  tenancy  upon  the 
payment  of  the  amount  arranged,  as  it  was  the 
principars  concern  to  procure  the  cancelation 
of  his  own  lease,  and  that  such  evidence  Justi- 
fied a  finding  that  the  principal  agreed  to  pay 
a  full  commission  for  inducing  a  satisfactory 
customer  to  engage  to  take  the  new  lease,  and 
also  a  finding  that  the  broker  had  performed 
that  service,  although  there  was  no  evidence 
that  the  broker's  customer  became  the  tenant 
o>*  took  the  lease,  or  that  the  owner  was  ever 
bound  to  become  a  party  to  such  lease. 

XVI.  Acts  held  not  to  constitute  performance, 

A  memorandum  made  and  signed  by  a  real- 
estate  broker  to  authenticate  a  contract  for  the 
sale  of  land  was  held  to  be  insufficient  where, 
though  it  stated  the  price  "cash,"  it  referred 
to  additional  terms  agreed  on  between  the  con- 
tracting parties  not  evidenced  by  writing  but 
left  in  parol.  Lester  v.  Heidt,  86  Ga.  226,  10 
L.  R.  A.  108. 

An  action  on  a  special  contract  to  pay  the 
broker  the  usual  commissions  for  services  in  pro- 
curing a  purchaser  with  a  count  on  an  account 
for  "commissions  for  services  as  broker  in 
getting  a  customer  to  purchase,"  will  not  lie 
where  there  Is  no  proof  of  the  sale  of  the  prop- 
erty, or  of  an  agreement  for  the  sale  thereof 
binding  upon  the  purchaser.  Drury  v.  New- 
man, 90  Mass.  266. 

So,  evidence  which  shows  that  the  sale  is  a 
mere  pretense,  with  no  legal  obligation  resting 
on  anyone,  and  that  there  is  at  the  most  a 
vague  and  indefinite  understanding,  will  not 
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support    the   broker's    claim    for   eoministlons. 
HuggiBs  V.  Hearne,  74  Mo.  App.  86,  87. 

And,  under  a  contract  to  pay  commissions  out 
of  the  first  money  received,  a  broker  is  not  en- 
titled to  compensation  when  he  finds  a  purchas- 
er ready,  willing,  and  able  to  purchase  on  the 
prescribed  terms,  unless  there  is  a  sale  and  a 
first  payment  made.  Llndley  v.  Fay,  119  Cal. 
239. 

Again,  the  broker's  claim  was  refused  where 
the  contract  for  an  exchange  expressly  provided 
that  the  agreement  was  to  be  good  "only  if 
counsel  approved  of  the  contract,"  and  it  was 
not  shown  that  such  approval  was  ever  ob- 
tained, and  therefore  by  the  terms  of  the  con- 
tract it  was  null  and  void.  Halprin  v.  Schachne, 
21  Misc.  519. 

The  broker's  claim  was  also  refused  where 
his  contract  with  his  principal  was  to  procure 
a  purchaser  able,  ready,  and  willing  to  purchase 
at  a  given  price,  and  he  procured  a  contract 
which  was  not  binding  by  reason  of  a  condi- 
tion that  it  was  to  be  void  If  certain  payments 
mentioned  therein  were  not  paid  within  a  given 
time.     Ramsey  v.  West,  31  Mo.  App.  676. 

And,  where  a  broker  is  employed  to  make  an 
absolute  and  unconditional  sale  at  a  fixed  price, 
a  conditional  sale  relieving  the  purchaser  of  the 
obligation  to  complete  on  payment  of  a  portion 
of  the  purchase  price,  although  approved  by  the- 
owner,  will  not  amount  to  an  acceptance  by  the- 
latter,  as  a  performance  by  the  broker  of  his- 
undertaking  to  make  an  absolute  and  uncondi- 
tional sale.  Beiger  v.  Bigger,  29  Mo.  App.  421,. 
427. 

So,  a  contract  to  procure  a  cash  purchaser  at 
not  less  than  a  stated  price  is  not  performed  by 
the  production  of  a  person  willing  to  pay  a  cer- 
tain amount  for  the  option  to  purchase  within 
a  given  time,  which  option  is  never  exercised 
or  a  binding  contract  made ;  and  in  such  a  case 
the  broker  is  not  entitled  to  retain  in  his  hands 
money  paid  to  him  on  behalf  of  his  principal 
for  such  option  as  commissions.  Gilder  v. 
Davis,  45  N.  Y.  S.  R.  690. 

And  the  performance  of  a  contract  to  find  a 
purchaser  at  a  given  price  where  no  terms  are 
specified,  and  in  which  the  principal  wrote  the 
broker  that  there  was  a  lease  upon  the  prop- 
erty with  seven  years  to  run :  "all  else  can  be 
satisfactorily  arranged," — whibh  contract  is 
subsequently  countermanded  by  the*  principal, 
is  not  shown  by  an  offer  from  a  piroposed  pur- 
chaser to  buy  upon  the  terms  named  by  the 
broker  provided  the  principal  "will  accept  a  cer- 
tain sum  down  and  take  a  mortgage"  for  the 
balance  payable  in  a  number  of  years,  as  the 
minds  of  the  parties  never  met.  Forrester  v. 
Price,  6  Misc.  308,  309. 

Again,  performance  is  not  shown  where  the 
purchaser  secured  is  not  willing  to  enter  into 
an  unconditional  or  absolute  contract  to  pur- 
chase, and  only  enters  into  a  mere  option  con- 
tract to  be  relieved  of  the  engagement  by  forfeit- 
ing a  sum  of  money  paid  by  him.  Zeidier  v. 
Walker,  41  Mo.  App.  118,  121;  Dwycr  v.  Ra- 
born,  6  Wash.  213 ;  Tousey  v.  Etzel,  9  Utah, 
329. 

The  same  result  followed  where  there  was  no 
evidence  to  present  to  the  Jury  except  proof  of 
the  receipt  of  a  contract  mailed  by  the  proposed 
purchaser  which  did  not  contain  an  unqualified 
ogreement  to  purchase,  but  one  which  by  its  con- 
struction only  gave  him  an  option  to  purchase 
at  the  price  and  terms  named,  after  the  receipt 
of  which  the  principal  withdrew  his  offer,  as 
the  broker  had  not  brought  the  parties  together 
in  a  completed  contract  of  sale  and  purchase,  or 
produced  to  his  principal  a  purchaser  able  and 
willing  to  buy  at  the  price  and  on  the  terms 
fixed.     Runyon  v.  Wilkinson,  G.  &  Co.  57  N.  J. 
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L.  420,  424.  In  this  case  the  purchaser  cabled 
the  principal :  "Accept  370 ;  half  cash,  half 
debentures.  Contract  mailed," — and  the  price 
and  terms  described  substantially  agreed  with 
those  named  in  the  offer,  but  the  cablegram 
was  qualified  by  the  connection  of  the  accept- 
ance of  the  contract  therein  said  to  be  mailed. 

And  a  contract  to  pay  a  certain  sum  in  so 
many  days,  the  balance  to  be  secured  by  a  deed 
of  trust  and  note,  is  a  performance  of  his  au- 
thority to  sell  upon  specific  terms  of  some  cash 
down,  the  balance  on  mortgage  for  a  given  term 
at  a  certain  percentage.  Uoyt  v.  Shlpherd,  70 
111.  309,  311. 

A  contract  to  produce  a  purchaser  the  next 
day  who  has  "cash"  is  not  performed  by  the 
production  of  a  party  who  is  not  able  to  con- 
clude the  sale  for  thirty  days,  but  who  has  prop- 
erty enough  to  raise  the  amount  at  any  time. 
Mullenhoff  v.  Gensler,  30  N.  Y.  S.  R.  441. 

Under  a  contract  giving  the  broker  all  above 
a  certain  price  which  is  net  to  his  principal, 
the  broker  is  not  entitled  to  commissions  upon  a 
sale  made  at  the  net  price  by  his  principal  to 
a  purchaser  introduced  by  the  broker,  where 
such  broker  originally  informed  the  purchaser 
that  he  could  purchase  at  the  net  price.  Beatty 
V.  Russell,  41  Neb.  321. 

Where  the  only  evidence  of  performance  was 
that  the  broker  produced  a  party  who  offered 
to  take  the  property  on  a  lease  with  the  privi- 
lege of  purchasing  from  the  broker's  principals, 
who  were  executors  with  no  power  to  lease,  pro- 
vided all  the  heirs  would  sign  the  lease,  the 
broker  Is  not  entitled  to  his  commissions  for 
finding  a  purchaser.  Woolley  v.  Schmal,  5  Ohio 
C.  C.  76. 

Commissions  were  also  refused  in  a  case  in 
which  a  broker  made  negotiations  for  a  lease 
which  his  principal  refused  on  the  ground  that 
one  of  the  lessees  was  an  infant  and  that  his 
guardian  could  not  make  the  lease.  Folsom  v. 
Hesse,  24  Misc.  718. 

So,  in  a  case  In  which  the  contract  showed 
that  the  broker  was  to  receive  by  way  of  com- 
missions stock  in  a  company  to  be  formed  for 
the  purpose  of  purchasing  the  land,  the  broker 
failed  to  recover,  as  his  contract  was  not  com- 
pleted, and  the  company  or  association  under 
which  he  claimed  never  purchased  the  land. 
Bowles  V.  Allen*  (Va.)  21  S.  E.  665. 

In  Powell  V.  Blnney,  54  Neb.  690,  the  broker's 
claim  was  disallowed,  as  the  fact  that  a  real- 
estate  broker  gave  a  memorandum  in  writing 
to  one  who  thereon  claimed  rights  as  a  pur- 
chaser, which  memorandum  recited  that  the 
proposed  sale  was  subject  to  the  approval  of 
the  owner  of  the  property,  was  not  sufScient  to 
entitle  him  to  recover,— especially  as  the  entire 
evidence  adduced  in  the  case  showed  that  there 
was  a  prompt  disapproval  of  said  terms  when 
submitted  to  the  owner. 

And  the  fact  that  after  the  sale  made  by  his 
principal  he  rendered  some  services  to  him  by 
introducing  him  to  a  party  to  supervise  his  pa- 
pers will  not  entitle  him  to  recover,  as  such  serv- 
ices are  not  to  be  "within  the  encompassment 
and  drift"  of  his  employment  as  a  broker  to 
find  a  purchaser,  as  they  are  not  rendered  so  as 
to  assist  in  the  sale.  Dolan  v.  Scanlan,  57  Cal. 
261,  267. 

So,  where  the  agreement  as  admitted  by  both 
parties  calls  for  "a  sale",  and  not  an  exchange, 
the  principal  Is  not  liable  for  the  commissions 
upon  an  exchange,  as  the  contract  has  not  been 
fully  performed,  as  the  special  terms  show  that 
a  sale,  and  not  an  exchange,  is  to  be  made- 
Menifee  v.  Higgins,  57  111.  50,  52. 

And  the  court  refused  the  broker's  commis- 
sions in  a  case  where,  under  an  authority  to  sell 
at  a  given  price  upon  payment  of  a  specified 
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amount  in  cash,  he  found  a  purchaser  who  of- 
fered to  take  the  property  at  a  large  sum,  on 
the  terms  the  broker  was  aathorlsed  to  give, 
except  that  a  smaller  amount  than  that  named 
was  paid  In  cash,  and  a  well  was  to  be  pot 
down  which  furnished  a  good  supply  of  water, 
which  offer  the  principal  refused,  as  it  was  a 
material  departure  from  the  terms  authorised 
sufficient  to  make  the  attempted  sale  of  no  ef- 
fect.    Smith  V.  Allen,  101  Iowa,  608. 

In  this  case  the  mere  fact  that  the  broker 
intended  to  advance  the  difference  in  the  cash 
amount  of  the  offer  made  by  the  purchaser  if 
the  principal  wished  him  to  do  so  was  held  not 
to  affect  his  position, — especially  as  he  made 
no  tender  of  the  amount,  and  the  proposed  sale 
contained  provisions  which  the  broker  was  on- 
authorized  to  make. 

So,  the  court  refused  the  broker  his  commis- 
sions where  he  merely  gave  the  owner  the  name 
of  a  party  who  had  previously  made  an  indefin- 
ite statement  of  his  possible  willingness  to  take 
and  failed  otherwise  to  find  and  produce  a  pur- 
chaser under  the  terms  of  his  employment,  as 
he  was  under  no  obligation  to  wait  longer  or  in- 
definitely, and  the  broker  had  failed  to  negoti- 
ate a  sale  or  exchange  with  such  party,  or  even 
to  get  an  offer  from  him.  Babcock  v.  Merrltt,  1 
Colo.  App.  84.  In  this  case  the  owner  subse- 
quently sold  to  such  party. 

And  where  the  broker  did  not  procure  the 
purchaser,  or  effect  a  sale,  but  only  acted  as 
intermediator  in  carrying  propositions  from  one 
party  to  the  other,  his  right  to  his  full  com- 
missions was  denied.  McMurtry  v.  Madison, 
18  Neb.  291,  298.  In  this  case,  however,  the 
court  Intimated  that  if  he  rendered  some  serv- 
ice he  might  be  entitled  to  some  compensation 
upon  a  quantum  mw^it^  and  an  instruction  to 
the  jury  to  that  effect  might  not  be  Improper. 

Performance  of  a  contract  to  procure  an 
agreement  for  an  exchange  upon  the  principal's 
terms,  or  others  acceptable  to  him,  is  not  shown 
where  the  party  introduced  refused  the  offer, 
and  proposed  to  exchange  if  the  principal  would 
remove  an  encumbrance,  and  after  several  in- 
terviews and  continued  negotiations  for  months 
neither  would  make  any  concessions,  and  the 
principal  notified  the  broker  that  the  effort  to 
effect  a  trade  was  abandoned,  and  withdrew  his 
offer,  after  which  the  other  party  put  his  prop- 
erty in  the  hands  of  other  brokers.  Uphoff  v. 
Ulrich,  2  111.  App.  399,  401. 

And,  a  contract  which  provides  that  when  the 
principal  secures  a  deed  conveying  to  him  a  cer- 
tain interest  In  real  estate  he  will  pay  the  brok- 
er a  given  sum  as  commission,  under  which  the 
principal  agrees  to  purchase,  does  not  provl<Ie 
that  the  commissions  are  to  be  paid  pro  tanto 
in  proportion  to  the  amount  of  purchase  money 
paid.     Witte  V.  Taylor,  110  Cal.  224. 

And  the  court  reversed  a  Judgment  in  the 
broker's  favor  where  he  was  to  negotiate  the 
sale  of  lots  at  a  stipulated  commission  on  the 
sale  of  each  lot,  and  the  matter  fell  through  aft- 
er the  broker  had  sold  only  two  lots,  as  the  prin- 
cipal's wife  would  not  Join  in  the  purchase 
deeds.     Hill  v.  Jones,  152  Pa.  433. 

So,  the  broker  does  not  establish  a  case  for 
the  Jury  when  his  evidence  does  not  show  that 
the  purchaser  procured  was  able  to  comply  with 
the  terms,  or  that  the  principal  knew  his  name 
until  it  was  disclosed  by  the  witnesses  upon  the 
triaL     Haydcn  v.  Grillo,  26  Mo.  App.  289,  293. 

In  Alden  v.  Earle,  121  N.  T.  688,  the  court 
affirmed  the  order  of  the  court  below  granting 
a  new  trial,  as  the  compensation  of  the  broker 
was  contingent  upon  his  effecting  the  lease,  even 
though  it  was  shown  that  his  negotiations  might 
have  contributed  to  render  the  agreement  acta* 
ally  entered  into  by  his  principal  easier  to  oon> 
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summate,  no  bad  faith  existing  on  his  prinel- 
pars  part  in  making  snch  contract. 

And  evidence  which  only  shows  that  he  had 
a  parchaser  In  Tiew  to  whom  he  showed  the  lots 
which  the  defendant  was  willing  to  take,  and 
that  a  conference  was  had  with  the  supposed 
•owner  and  a  price  was  agreed  apon  and  the 
amount  paid  In  cash,  the  title  to  be  clear  ex- 
•oept  88  to  the  result  of  a  pending  suit,  but  the 
value  of  the  goods  to  be  taken  in  exchange  was 
not  determined  by  invoice,  and  the  deal  was 
abandoned  as  the  party  could  make  no  title  to 
ihe  property  and  the  defendant  sold  his  stock, 
— does  not  establish  the  broker's  claim  for  com- 
pensation, as  the  value  of  his  services  is  not 
«hown,  and  there  Is  nothing  upon  which  any 
compensation  can  be  collected.  Freedman  v. 
Oordon,  4   Colo.   App.   343. 

In  Bull  V.  Price,  7  Bing.  2^8,  the  agent  as 
•surveyor  was  to  negotiate  the  sale  of  a  rever- 
clonary  Interest,  and  the  premises  were  sold  to 
commissioners  under  the  English  Improvement 
acts,  and  a  jury  awarded  a  sum  therefor,  but  the 
premises  were  charged  with  an  annuity  of  which 
the  defendant  had  not  apprised  the  plaintiff,  and 
the  defendant  declined  to  Induce  the  ani^ultant 
to  be  a  party  to  the  conveyance  to  the' commis- 
sioners, who  thereupon  paid  the  money  Into  the 
bank.  It  was  held  that  the  money  being  still 
In  the  bank  the  plaintiff  could  not  recover  the 
commissions  on  a  sale. 

The  broker's  claim  was  refused  where  the  sale 
fell  through  owing  to  a  dispute  about  the  de- 
scription of  the  land  which  the  principal  was 
willing  to  convey  "as  center  of  a  certain  part," 
-which  description  the  purchaser  refused  to  take 
as  it  made  a  difference  of  2  or  8  acres,  as  his 
•only  authority  was  to  sell  according  to  the  de- 
scription by  which  It  was  conveyed  to  his  prin- 
cipals.    Ward  V.  Lawrence,  79  111.  295. 

So,  no  performance  is  shown  where  there  was 
no  written  contract  to  which  his  principal's  aa- 
sent  is  shown,  nor  any  agreement  for  the  same 
accepted  by  the  principal,  either  verbal  or  writ- 
ten, or  partly  verbal  and  partly  written,  which 
the  parties  carry  Into  effect,^-especially  where 
it  is  shown  that  such  party  was  not  able  to  per- 
form the  contract  the  principal  assented  to, 
and  never  contracted  In  a  valid  and  binding 
form  even  had  the  title  been  In  him  and  the 
lots  been  free  from  encnmbrances.  Barnes  v. 
Roberts,  5  Bosw.  78. 

Again,  in  Yeager  v.  Kelsey,  46  Minn.  402,  the 
1)BOker'8  claim  for  commissions  was  disallowed, 
as  the  purchaser  was  not  bound  by  the  instru- 
ment and  assumed  no  legal  obligation  to  pur- 
chase, although  he  examined  the  title  but  re- 
fused to  accept  the  deed.  The  facts  showed  a 
negotiation  and  a  payment  to  the  broker  as  part 
of  the  purchase  price,  and  an  acceptance  by  the 
brokers  of  an  Instrument  signed  by  them  only 
with  the  designation  "agents"  added  to  their 
signature,  which  embraced  a  receipt  for  the 
money  paid  by  the  purchaser  as  part  payment, 
{•itatcd  the  full  price,  and  when  the  balance  or 
first  payment  was  to  be  made. 

Under  a  contract  providing  to  pay  the  broker 
a  certain  sum  per  acre  on  the  sale  of  a  tract 
of  land  whenever  a  sale  of  said  land  should  be 
*>ffected,  or  the  same  should  be  taken  by  legal 
proceedings,  or  the  exercise  of  the  right  of  emi- 
nent domain,  and  if  the  same  should  be  sold  or 
taken  in  parcels  a  proportionate  part  should  be 
paid  to  the  broker  at  the  time  each  parcel  was 
taken  or  sold,  a  sale  of  an  undivided  quarter 
Interest  of  the  premises  is  not  a  sale  of  a  parcel 
of  land  within  the  meaning  of  the  contract, 
which  contemplates  a  Joint  conveyance  of  a  part 
or  the  whole  of  the  land,  and  a  joint  payment 
of  commissions,  and,  in  the  absence  of  an  ex- 
press provision,  to  pay  the  broker  his  commis- 
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sions  on  the  transfer  of  an  undivided  quarter, 
the  broker  Is  not  entitled  to  his  commissions 
upon  It,  the  contract  plainly  meaning  that  when 
a  joint  sale  of  any  portion  or  of  the  whole  of  the 
premises  was  made  the  principals  were  to  pay 
commissions.  Johnson  v.  Slrret,  153  N.  Y.  51, 
53,  54,  Reversing  83  Hun,  317. 

In  Bradford  v.  Menard,  36  Minn.  197,  com- 
missions were  denied,  as,  under  a  contract  to 
sell  at  a  certain  price  net,  one  half  down  and 
the  remainder  within  one  year,  for  which  the 
broker  was  to  have  whatever  he  could  obtain  in 
excess  of  that  amount  for  his  compensation,  he 
procured  a  purchaser  to  enter  into  a  written 
agreement  for  purchase  at  a  larger  sum,  a  cer* 
tain  amount  to  be  paid  down  and  the  balance 
"paid  in  cash  and  mortgage"  when  the  deed 
should  be  delivered,  under  which  the  purchaser 
tendered  an  amount  in  cash,  and  his  notes  for 
the  balance,  which  together  made  the  sum  net 
to  the  principal,  which  agreement  was  incom- 
plete and  unenforceable  against  the  purchaser, 
and  the  broker  was  only  entitled  to  whatever 
the  property  should  be  sold  for  in  excess  of  the 
net  sum  mentioned. 

*^  Under  a  contract  which  completes  a  sale,  or 
such  a  contract  as  may  be  fully  enforced  against 
the  purchaser,  an  averment  that  the  purchaser 
prochiced  was  willing  to  take  the  property  on 
acceptable  terms;  that  the  broker  brought  the 
parties  together ;  that  they  entered  Into  a  writ- 
ten agreement  by  the  terms  ef  which  the  par- 
chaser  was  to  pay  a  certain  amount  of  money 
and  convey  real  estate,  the  title  to  which  was 
to  be  shown  to  be  clear  and  free  from  encum- 
brances, and  to  be  conveyed  by  warranty  deed, 
and  accompanied  by  abstract  of  title  showing 
a  clear  title,  will  not  support  a  claim  for  com- 
missions, under  the  contract,  where  the  ab- 
stracts furnished  show  no  title.  Oreuael  y. 
Dean,  98  Iowa,  405,  407. 

A  contract  to  pay  certain  amounts  on  a  first 
and  second  mortgage  then  due,  and  the  balance 
to  the  principal  in  cash  on  a  given  date,  the 
broker  to  have  the  exclusive  sale  for  twenty 
days.  Is  not  performed  by  procuring  a  purchaser 
to  pay  a  certain  amount  In  cash  on  the  sign- 
ing of  the  contract,  and  other  amounts  by  as- 
suming the  first  and  second  mortgages,  and  the 
balance  on  the  date  fixed,  which  mortgages  were 
accompanied  by  the  defendant's  bonds,  as  the 
offer  is  one  to  sell  to  a  purchaser  who  will  as- 
sume the  mortgages  by  absolutely  paying  and 
discharging  them,  although  if  the  mortgages 
were  not  due  the  authority  might  be  construed 
as  authorizing  a  sale  subject  to  them.  Schults 
V.  GrIlHn,  121  N.  Y.  294,  299. 

In  Diamond  v.  Hartley,  38  App.  Div.  87,  com- 
missions were  not  allowed,  as  the  proposed  con- 
tract, although  pronounced  satisfactory  by  the 
purchaser's  attorney,  was  never  consummated, 
as  one  of  the  vendors  required  a  clause  to  be 
Inserted  giving  the  option  of  allowing  a  certain 
portion  of  the  purchase  money  to  remain  on 
mortgage,  to  which  the  purchaser's  consent  was 
disputed,  and  the  principal  refused  to  make  a 
deduction  in  the  price  on  account  of  discrepancy 
in  the  quantity  of  the  property. 

In  a  case  in  which  the  sale  was  contingent 
upon  an  allowance  of  a  certain  pension  to  the 
purchaser  and  his  ability  to  make  payments,  and 
to  pay  the  purchase  money  out  of  the  pension 
when  allowed,  the  broker's  claim  was  disallowed 
as  the  purchaser  did  not  receive  the  full  amount 
of  pension  money  and  only  paid  a  small  amount 
to  the  defendant,  and  as  the  payment  of  pur- 
chase money  to  the  defendant  was  the  ultimate 
object  to  be  attained,  and  not  so  much  the  sale 
of  the  land.  Cobb  v.  Kenner  (Tenn.  Ch.  App.) 
42  S   W.  277   278. 

In  Moffatt  V.  Laurie,  16  G.  B.  688,  24  L.  J. 
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C.  p.  N.  8.  56,  1  Jar.  N.  8.  283,  the  plaintiff 
waa  to  make  no  charge  for  laying  out  land  for 
building  purposes  and  making  all  necessary  sur- 
veys and  plans,  but  In  the  event  of  any  of  the 
land  being  disposed  of  he  was  to  be  appointed 
architect  on  his  principal's  behalf  to  see  that 
the  construction  of  the  works  were  substantial, 
and  the  parties  building  on  the  land  were  to  pay 
him  a  certain  percentage  on  the  outlay  if  they 
did  not  employ  him  as  their  architect,  and  if 
the  principal  or  his  executors  wished  to  dispose 
of  his  services  at  any  time,  he  or  they  were  to 
remunerate  him  for  the  time,  trouble,  and  ex- 
pense he  had  been  put  to  in  making  the  said 
preparations.  It  was  averred  that  the  neces- 
sary surveys,  etc.,  were  made,  that  he  incurred 
ezpenoe,  and  that  the  land  was  not  disposed  of 
according  to  the  agreement,  although  a  reason- 
able time  had  elapsed,  and  that  after  the  death 
of  the  principal  the  defendants,  who  were  his 
executors,  dispensed  with  and  wholly  released 
and  discharged  the  plaintiff.  The  court  held 
the  plaintiff  could  not  recover  for  his  trouble  In 
surveying  and  making  the  plans,  etc.,  as  there 
was  no  cause  of  action,  inasmuch  as  the  event, 
on  the  happening  of  which  alone  he  was  en- 
titled to  recover  remuneration  for  his  services, 
namely  the  disposing  of  the  land  for  building 
purposes,  had  not  happened. 

An  answer  In  an  action  to  recover  compensa- 
tion for  services  by  a  broker,  which  avers  that 
tba  broker  waa  employed  to  sell  at  the  bes^wce 
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he  could  obtain,  and  agreed  to  make  a  diligent 
effort  to  obtain  the  best  price  that  could  be 
obtained  in  the  county  or  in  that  neighborhood, 
and  that  without  making  such  efforts  he  sold  at 
$60  an  acre  when  the  land  was  really  worth  $80 
an  acre,  and  he  could  have  sold  the  same  for  the 
latter  price  if  he  had  made  an  effort  to  do  lo^ 
and  that  he  knew  the  value  of  the  land  In  that 
county,  whereas  the  principal  who  lived  in  a 
remote  county  did  not,  and  was  compelled  to. 
and  did,  rely  upon  the  representations.  Judg- 
ment, and  statements  of  the  broker  as  to  its 
value,  constitutes  a  suiflclent  defense  to  the  ac- 
tion for  commissions.  Stuart  v.  Stumph,  129 
Ind.  580. 

In  Wilson  V.  Alexander  (Tex.)  18  S.  W.  1057, 
the  broker's  claim  was  disallowed  upon  testi- 
mony showing,  inter  oito,  that  after  defendant 
was  introduced  to  a  party  he  saw  another  whc^ 
agreed  upon  a  trade  which  fell  through,  when 
he  determined  to  work  up  a  trade  himself,  and 
told  another  broker  to  see  a  party  with  whom 
a  trade  could  likely  be  made,  and  that  after 
some  negotiations  he  made  a  trade  with  such 
party,  and  that  he  refused  to  pay  commissions 
as  the  purchaser  had  paid  them,  and  never  ad- 
mitted owing  commissions  to  anyone ;  that  he 
made  the  trade  with  the  purchaser  himself  and 
was  acting  for  himself  in  the  trade,  and  that 
none  of  the  plaintiffs  had  anything  to  do  with 
such  purchaser.  B.  W. 
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An  Asmlvnnient  of  accounts  and  other 
citoaea  In  action  to  a  pnrcltascr  In 
vood  faith,  who  obtains  actual  possession 
of  them  and  immediately  notifies  the  debtors, 
gives  him  a  perfect  legal  title  thereto  as 
against  a  prior  assignee  to  whom  they  were 
assigned  for  security,  but  who,  without  ob- 
taining possession  of  them  or  giving  notice 
to  the  debtors,  left  them  with  the  assignor  for 
collection. 

(March  26,  1890.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  the  Citv  and 
County  of  San  Francisco  in  favor  of  ({ef end- 
ants  in  an  action  brought  to  establish  title 
to  the  book  accounts  of  the  defendant  corpo- 
ration under  an  alleged  assignment  thereof 
as  security  for  a  debt.    Affirmed. 

The  facts  are  stated  in  the  Commissioner's 
opinion. 

Meaara,  Gordon  ft  Yonng,  for  appel- 
lant: 

The  assignment  was  executed  by  the  de- 
fendant, the  Pacific  Roll  Paper  Company, 
and  it  was  not  necessary  to  show  that  the 
board  of  directors  ever  authorized  Mr.  Cor- 
win,  as  president,  to  make  such  assignment. 

Bank  of  Columbia  v.  Patteraon,  7  Cranch. 
299,  3  L.  ed.  361 ;  Fleckner  v.  Bank-of  United 

Note. — As  to  assignment  of  future  accounts 
or  earnings,  see  note  to  Sandwich  Mfg.  Co.  v. 
Robinson  (Iowa)  14  L.  R.  A.  126. 
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atatea,  S  Wheat.  338,  6  L.  ed.  631;  Nmo 
Athena  v.  Thomaa,  82  111.  259;  Sheffield 
School  Ttop.  V.  Andreaa,  56  Ind.  157;  Crow- 
ley  V.  Oeneaee  Min,  Co.  55  Cal.  273;  Qillett 
v.  Campbell,  1  Denio,  522. 

Usage  and  custom  and  the  neceaaitiea  and 
conveniences  of  business  attach  to  certain 
corporate  officers  certain  functions,  inde- 
pendent of  any  express  authority  from  the 
board  of  directors. 

The  president,  as  the  chief  executive  offi- 
cer of  the  corporation,  may  bind  it  by  all 
acts,  the  performance  of  which  is  incidental 
to  his  office. 

Spelling,  Priv.  Corp.  fi  193;  Caatle  v.  Bel- 
faat  Foundry  Go.  72  Me.  167;  Beach,  Priv. 
Corp.  pp.  202,  203;  Morawetz,  Priv.  Corp. 
fi  538. 

A  general  managing  agent  of  a  corporation 
is  the  representative  of  the  corporation,  and 
may  do  in  the  transaction  of  its  ordinary  af- 
fairs what  the  corporation  itself  could  do 
within  the  scope  of  its  powers ;  and  such  gen- 
eral managing  agent  may  assign  a  chose  in 
action  of  the  corporation. 

Greig  v.  Riordan,  99  Cal.  316;  McKieman 
V.  Lenzen,  56  Cal.  61 ;  Sherman  Center  Toton 
Co.  V.  Swigart,  43  Kan.  292;  Waterman. 
Corp.  §  30 ;  Siebe  v.  Hendy  Mach.  Worka,  8G 
Cal.  390 ;  Tiiller  v.  Arnold,  98  Cal.  522 ;  Fix- 
ley  V.  Weatcrn  P.  R.  Go.  33  Cal.  183,  91  Am. 
Dec.  623. 

The  authority  of  Corwin  to  make  the  con- 
tract is  established  from  his  admitted  rela- 
tions to  the  corporation;  his  a«thority  may 
be  inferred  from  the  general  manner  in 
which  he  has  been  permitted  to  conduct  the 
business. 

Crowley  v.  Genoaee  J/in.  Co.  65  Cal.  273; 
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Martin  v.  Wehh,  110  U.  S.  7,  28  L.  ed.  49; 
Bank  of  Healdshurg  v.  Bailhache,  65  Cal. 
327 ;  Mitchell  v.  Deeds,  49  111.  416,  95  Am. 
Dec  621;  Scott  v.  Johnson,  5  Bosw.  213; 
Merchants'  Bank  v.  McColl,  6  Bosw.  473; 
Marine  Bank  v.  Butler  Colliery  Co.  1  Silv. 
Sup.  Ct.  165 ;  Martin  v.  Niagara  Falls  Paper 
Mfg.  Co.  44  Hun,  132. 

The  assignment  was  a  valid  and  binding 
transfer  of  the  accounts  and  bills  receivable 
mentioned  in  the  instrument. 

Kirk  V.  Roberts  (Cal.)  31  Pac.  620. 

An  assignment  of  a  debt  is  perfect  as 
against  subsequent  assignees  and  attaching 
creditors,  though  no  notice  of  the  assign- 
ment has  been  given  to  the  debtx>r. 

Muir  V.  Schenck,  3  Hill,  228,  38  Am.  Dec. 
033 ;  Robinson  v.  Weeks,  6  How.  Pr.  167 ;  Ly- 
man V.  Carticrigkt,  3  E.  D.  Smith,  118;  Bush 
V.  Lathrop,  22  N.  Y.  549;  Baker  v.  Ken- 
iDorihy,  41  N.  Y.  216;  Richardson  v.  Ains- 
worth,  20  How.  Pr.  531 ;  Countryman  v. 
Boyer,  3  How.  Pr.  390;  Qreentree  v.  Rosen- 
stock,  61  N.  Y.  693;  Freund  v.  Importers  d 
T.  Nat.  Bank,  76  N.  Y.  356;  Fairbanks  v. 
Sargent,  104  N.  Y.  108,  66  Am.  Rep.  490. 

No  particular  form  of  words  is  necessary 
to  create  an  assignment,  so  long  as  th«  inten- 
tion to  transfer  is  clearly  indicated. 

Silvey  v.  Eodgdon,  62  Cal.  363. 

Messrs.  John  H.  Dloklnaoii  and  Hen- 
rj  E.  Monroe,  for  respondents: 

A  corporation  can  only  act — can  only 
speak — ^through  the  medium  prescribed  by 
law^  and  that  is  its  board  of  trustees. 

OashxciUr  v.  WlUis,  33  Cal.  11,  91  Am. 
Dec.  607 ;  Titus  v.  Cairo  d  F.  R.  Co.  37  N.  J. 
L.  98;  Stokes  v.  New  Jersey  Pottery  Co.  46 
N.  J.  L.  240. 

The  presidtnt  of  a  private  corporation  1m a 
no  authority  Sy  virtue  merelv  of  his  official 
position  to  make  contracts  bindinsf  on  the 
corporation,  except  in  relation  to  matters 
arising  in  the  ordinary  course  of  business  of 
the  corporation. 

Blen  V.  Bear  River  d  A .  Water  d  Min.  Co. 
20  Cal.  602,  81  Am.  Dec.  132;  Blood  v.  Mar- 
cuse,  38  Cal.  690,  99  Am.  Dec.  435;  Bank  of 
Healdsburg  v.  Bailhache,  66  Cal.  331 ;  Per- 
kins V.  0jf}hir  Silver  Min.  Co.  36  Cal.  1 1 ; 
Mulligan  v.  Smith,  59  Cal.  225 ;  Bliss  v.  Ka- 
weah  Canal  d  Irrig.  Co.  65  Cal.  602;  Asher 
V.  Sutton,  31  Kan.  288;  Hoyt  v.  Thompsott, 
5  N.  Y.  320. 

This  assignment  was  not  valid  although 
all  of  the  stock  of  the  corporation  was  owned 
either  by  Mrs.  Corwin  or  by  Corwin. 

Button  V.  Hoffman,  61  Wis.  20,  50  Am. 
Rep.  131 ;  Oashwiler  v.  Willis,  33  Cal.  11,  91 
Am.  Dec.  607 ;  Stokes  v.  New  Jersey  Pottery 
Co.  46  N.  J.  L.  238. 

Plaintiff  took  no  steps  to  perfect  its  title ; 
hence  the  assignment,  if  otherwise  valid, 
would  not  avau  against  a  subsequent  as- 
signee who  had  given  notice. 

As  between  different  assignees  the  one  who 
first  gives  notice  to  the  debtor  will  have  the 
prior  right. 

1  Am.  &  Eng.  Enc.  Law,  p.  840;  Dearie  v. 
Hall,  3  Ruse.  Ch.  1 ;  note  to  Roto  v.  Dawson, 
2  White  &  T.  Lead.  Cas.  ^731;  2  Story,  Eq. 
Jur.  13th  ed.  p.  367 ;  Loomis  v.  Loof'Js,'  26 
Vt.  203 ;  Vanhuskirk  v.  Hartford  F.  Ins.  Co. 
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14' Conn.  141,  36  Am.  Dec.  47);  Bishop  v» 
Holcomb,  10  Co7.n.  444;  Judah  v.  Judd,  6 
Day,  534;  Woodbridge  v.  Perkins,  3  Day, 
364 ;  Williams  v.  Thorp,  2  Sim.  257 ;  Lover- 
idge  v.  Cooper,  3  Russ.  Ch.  30;  2  Pom.  Eq. 
Jur.  §fi  698,  701,  702,  712-714;  Spain  v. 
Hamilton,  1  Wall.  604;  Spain  v.  Brent,  17 
L.  ed.  619;  Judson  v.  Corcoran,  17  How.  614, 
15  L.  ed.  232;  Farmers'  d  M.  Bank  v.  Far- 
well,  19  U.  S.  App.  266,  68  Fed.  Rep.  633,. 
7  C.  C.  A.  391. 


I,  C,  filed  the  following  opinion: 
The  plaintiff  and  the  defendant  the  Pa- 
cific Roll-Paper  Company  are  corporations,. 
On  December  23,  1893,  the  Pacific  Roll-Paper 
Company  was  indebted  to  the  plaintiff  in  the 
sum  of  about  $15,000,  due  on  merchandise 
accounts,  and  on  that  day  T.  J.  Corwin,  the 
president  of  said  Pacific  Roll-Paper  Com- 
pany, in  the  name  of  the  corporation,  by 
himself  as  president,  executed  to  the  plaintiff 
a  written  assignment  of  ^^all  its  book  ac- 
counts and  bills  receivable,  including  all 
debts  of  every  kind  now  due  to  said  Pacific 
Roll-Paper  Company  from  any  person  or  per- 
sons, and  the  said  Pacific  Roll-Paper  Com- 
pany hereby  agrees  and  covenants  with  the 
said  Graham  Paper  Company  to  represent  it 
as  iis  agent  henceforth  in  the  collection  of 
said  bills  and  book  accounts  and  debts,  and 
reduce  the  same  into  cash  as  speedil^r  as  pos- 
sible."' This  aesi^ment  was  to  be  in  satis- 
faction of  the  plaintiff's  demand  only  to  the 
extent  that  collections  should  be  made.  No 
statement  of  the  accounts,  bills  receivable^ 
or  other  debts  embraced  in  said  assignment 
accompanied  it,  nor  was  any  statement 
thereof  afterwards  furnished  the  plaintiff, 
though  demand  was  made  for  such  statement 
about  January  1,  1894,  and  afterwards  a 
partial  pencil  memorandum  was  shown  the 
plaintiff,  but  was  retained  by  the  assignor 
to  be  completed.  On  January  19,  1894,  said 
Pacific  Roll-Paper  Company  sold  its  prop- 
erty, assets,  ana  goodwill,  including  the  ac^ 
courvts  and  other  demands  so  assigned  to  the 
plaintiff,  to  defendant  S.  J.  Pembroke,  for 
the  sum  of  $23,500,  part  of  which  was  paid 
in  cash  ($6,853),  and  the  remainder  in 
notes;  and  the  answer  alleged  that  no  part 
of  the  purchase  price  consisted  of  debts  due 
or  owing  from  or  by  the  vendor,  that  the  pur- 
chaser immediately  gave  notice  to  all  persons 
whose  names  appeared  upon  the  books  of  the 
vendor  as  owing  said  Pacific  Roll-Paper 
Company  of  the  assignment  and  transfer  of 
said  accounts,  and  that  said  defendant  had 
no  knowledge  or  notice  of  said  assignment 
to  the  plaintiff.  The  relief  demanded  by  the 
plaintiff  is,  in  substance,  that  it  be  adjudged 
to  be  the  owner  of  said  accounts  and  de- 
mands, that  a  receiver  be  appointed,  for  an 
accounting,  that  plaintiff  have  access  to  the 
books,  and  that  defendants  be  enjoined  from 
collecting  any  of  the  accounts  that  were  in 
existence  and  unpaid  on  December  23,  1803. 
and  for  other  relief.  At  the  conclusion  of 
plaintiff's  evidence  in  chief  the  defendants 
moved  for  a  nonsuit  upon  the  grounds :  ( 1 ) 
That  it  was  not  shown  that  the  assignment 
to  plaintiff  was  executed  by  the  corporation, 
or  that  the  directors  ever  authorized  the 
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president  to  make  it;  and  (2)  that  no  steps 
were  taken  by  the  plaintiff  to  perfect  the  as- 
signment, or  to  act  under  it,  and  that  no  at- 
tempt was  made  to  reduce  the  accounts  to 
possession.  Said  motion  was  granted,  and 
from  the  judgment  entered  thereon  and  an 
order  denying  plaintiff's  motion  for  a  new 
trial  this  appeal  is  taken. 

The  only  questions  made  or  discussed  by 
counsel  in  their  briefs  are:  First,  whether 
Mr.  Corwin,  the  president  of  the  Pacific  Roll- 
Paper  Company,  had  authority  to  execute 
the  assignment  to  plaintiff;  and,  second,  if 
its  execution  was  authorized  by  the  corpora- 
tion, was  it  valid  as  against  S.  J.  Pembroke, 
the  subsequent  assignee,  who  was  a  purchas- 
er of  the  same  accounts  and  demands  with- 
out notice  of  the  prior  assignment,  and  who 
immediately  gave  notice  to  the  debtors  of 
the  assignment  to  her,  and  obtained  posses- 
sion of  the  books  and  accounts?  If  tne  sec- 
ond of  these  questions  should  be  resolved 
against  appellant,  the  fii*st  need  not  be 
considered.  To  complete  the  assignment  of 
an  account  as  aeainst  the  debtor,  it  is  uni- 
versally conceded  that  the  debtor  must  have 
notice,  as  otherwise  his  debt  will  be  dis- 
charged by  payment  to  the  assizor;  but 
whether  the  prior  assignee  must  give  notice 
to  the  debtor  in  order  to  protect  himself 
against  a  subsequent  assignee  is  a  question 
upon  which  there  is  a  conflict  in  the  authori- 
ties. "It  is  a  well-established  rule  in  Eng- 
land that,  as  between  successive  assignees  of 
a  chose  in  action,  he  will  have  the  preference 
who  first  gives  notice  to  the  debtor,  even  if 
he  be  a  subsequent  assignee,  provided  that 
at  the  time  of  taking  it  ne  had  no  notice  of 
the  prior  assignment."  2  Am.  k,  Eng.  Enc. 
Law,  2d  ed.  p.  1077.  The  reason  of  this  rule 
is  stated  by  Sir  Thomas  Plumer,  M.  R.,  in 
Dearie  v.  Ballf  3  Russ.  Ch.  1,  thus:  "In 
Ryall  V.  Rowles,  1  Ves.  Sr.  348,  the  judges 
held  that  in  the  case  of  a  chose  in  action  you 
must  do  everything  towards  having  posses- 
sion which  the  subject  admits.  You  must 
.do  that  which  is  tantamount  to  obtaining 
possession,  by  placing  every  person  who  has 
an  equitable  or  legal  interest  in  the  matter 
under  an  obligation  to  treat  it  as  your  prop- 
erty. For  this  purpose  you  must  give  no- 
tice to  the  legal  nolaer  of  the  fund.  In  the 
case  of  a  deot,  for  instance,  notice  to  the 
debtor  is,  for  many  purposes,  tantamount 
to  possession.  If  you  omit  to  give  that  no- 
tice, you  are  guilty  of  the  same  degree  and 
species  of  neglect  as  he  who  leaves  a  per- 
sonal chattel,  to  which  he  has  acquired  a 
title,  in  the  actual  possession  and  under  the 
absolute  control  of  another  person."  The 
English  rule  has  been  followed  by  the  Fed- 
eral courts  in  this  country.  See  Judsan  v. 
Corcoran,  17  How.  612,  16  L.  ed.  231 ;  Spain 
V.  Hamilton,  1  Wall.  604, 624,  Spain  v.  Brent, 
17  L.  od.  619,  625;  Laclede  Bank  v.  Schuler, 
120  U.  S.  511,  30  L.  ed.  704.  In  Methfesael 
V.  Atlantic  Trust  Co.  36  U.  S.  App.  67,  Meth- 
ven  V.  8  tat  en  Island  Light,  H,  a  Power  Co. 
66  Fed.  Rep.  113,  13  C.  C.  A.  362,  it  was  held 
that,  where  two  assignments  of  a  chose  in 
action,  for  valuable  consideration,  are  made 
to  different  persons,  the  assignee  who  first 
gives  notice  of  his  claim  to  the  debtor  has 
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the  prior  ri^ht,  though  the  assignment  to 
him  IS  later  in  date  thart  that  to  the  other 
assignee,  if  taken  without  notice.  This  prop- 
osition is  also  sustained  in  2  Story,  Eq. 
Jur.  §  1035a;  and  in  note  4,  p.  339,  Foster  v. 
Cockerell,  9  Bligh,  N.  R.  332,  376,  376,  is 
quoted  at  considerable  length,  stating  what 
appears  to  us  satisfactory  reasons  in  its  sup- 

Sort.  In  2  Pom.  Eq.  Jur.  fi  695,  the  same 
octrine  is  stated,  and  at  fi  698  the  learned 
author  added:  "Even  where  the  rule  con- 
cerning notice  to  the  debtor  or  trustee  has 
not  been  adopted,  an  assignee  who  had  other- 
wise the  priority  may  lose  it  through  his 
laches,  as  against  a  subsequent  purchaser  in 
^od  faith  and  for  value  who  has  been  in- 
jured by  the  negligence.  .  .  .  The  ques- 
tions as  to  priority  of  ri^ht  may  arise  be- 
tween the  assignee  and  a  judgment  creditor 
of  the  assignor  or  a  subsequent  purchaser 
from  the  assignor.  There  is  a  clear  distinc- 
tion between  these  two  claimants,  since  a 
judgment  creditor  onl^  succeeds  to  the 
rights  of  his  debtor,  while  a  purchaser  may 
acquire  higher  rights."  See  also  Id.  9  707. 
In  2  Am.  £  Eng.  Enc.  Law,  p.  1077,  notes  3, 
4,  Iowa,  Missouri,  Vermont,  and  Virginia 
are  mentioned  as  supporting  the  English 
rule,  and  New  Jersey,  New  l^rk,  and  'fexas 
as  rejecting  it.  To  the  former  list  may  be 
added  Connecticut.  See  Bishop  v.  Holcomb, 
10  Conn.  444,  and  Foster  v.  Mix,  20  Conn. 
395. 

Appellant  cites  a  large  number  of  New 
York  cases  in  support  of  its  contention,  and 
it  must  be  conceded  thai  they  sustain  the 
general  proposition  that  the  prior  assignee 
has  the  better  right,  though  he  has  not  noti- 
fied the  debtor.  We  think,  however,  that 
the  doctrine  announced  by  the  English 
courts,  and  followed  by  our  Federal  courts 
and  the  state  courts  above  mentioned,  i? 
based  upon  t4ie  better  reason,  and  sustained 
by  the  weight  of  authority.  Notice  to  the 
debtof  not  only  protects  the  assignee  against 
payment  to  the  assignor,  but  against  pay- 
ment to  the  subsequent  assi^ee;  since  the 
debtor,  with  notice  of  the  prior  assignment, 
would  be  no  more  protected  by  a  payment  to 
a  subsequent  assignee  than  he  would  by  pay- 
ment to  the  assignor ;  and  besides,  an  intend- 
ing purchaser  of  the  accounts  from  the  as- 
sizor would  have  it  in  his  power  to  ascer- 
tain from  the  debtors,  by  inauiry,  whether 
any  prior  assignment  existea,  and  would 
thus  be  furnished  with  the  onlv  reasonable 
protection  possible  against  fraud  on  the  part 
of  the  assignor.  There  are,  however,  some 
special  features  which  strengthen  the  case 
of  defendant  Pembroke,  the  second  assignee. 
The  plaintiff  was  a  creditor  of  the  assignor, 
endeavoring  to  obtain  some  security  for  its 
claim  against  the  Pacific  Roll-Paper  Com- 
pany. It  left  the  accounts  and  choses  in  ac- 
tion ill  the  hands  and  under  the  control  of 
the  assignor,  as  its  agent,  for  collection.  The 
defendant,  Pembroke,  is  a  purchaser,  who 
not  only  took  an  assignment  of  the  accounts 
and  other  choses  in  action,  but  obtained  act- 
ual possession  of  them  and  immediately  no- 
tified the  debtors,  and  therefore  obtained  a 
perfect  legal  title,  without  notice  of  the 
prior  assignment,  and  with  no  means  of  ob- 
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^^iniDg  information  of  it  otherwise  than 
from  the  fraudulent  assignor,  who,  by  the 
«tJe  and  assignment,  represented  that  it  had 
good  right  to  make  the  sale  and  assignment. 
The  case  of  Kirk  v.  Roberta  (Gal.)  31  Pac. 
620,  is  not  in  point.  There  the  defendant 
was  the  assignee  in  insolvency,  and  therefore 
stood  in  the  shoes  of  the  insolvent;  while 
here  the  defendant  is  a  purchaser  in  good 
faith  and  for  value,  without  notice,  and 
therefore  stands  in  a  better  position  than 
her  assignor. 

In  the  closing  paragraph  of  appellant's 
brief  it  is  said  that  plaintiff  had  a  right  of 
action  for  an  accounting  against  the  Pacific 
Roll-Paper  Company  as  to  what  it  had  col- 
lected on  the  assigned  accounts,  and  againet 
defendant  Pembroke  for  whatever  she  may 
have  collected  since  the  assignment  to  her 
and  that  it  was,  therefore,  error  to  grant  the 
motion  iipon  the  grounds  stated.  As  to  de- 
fendant Pembroke  there  was,  as  we  have 
seen,  no  right  to  an  accounting;  and  as  to 
the  Pacific  Roll-Paper  Company  there  was 
no  evidence  that  it  had  made  any  collections. 
The  court  would  certainly  not  make  an  or- 
der requiring  it  to  account  in  the  absence  of 
some  evidence  that  it  had  laade  collections. 
Plaintiff  called  and  examined  Mr.  Corwin  as 
a  witness,  but  did  not  ask  for  disclosures  as 
to  whether  collections  had  been  made;  and, 
having  rested  its  case,  the  court  below  could 
not  assume  that  collections  had  been  made, 
nor  can  we.  Under  these  circumstances  it 
does  not  appear  that  appellant  has  been 
prejudiced. 

Numerous  exceptions  were  taken  to  rul- 
ings on  the  admission  and  rejection  of  evi- 
dence. None  of  them  are  discussed  in  the 
briefs.  Most  of  them  relate  to  the  authority 
of  the  president  of  the  defendant  corporation 
to  make  the  assignment  to  the  plaintiff, 
which  assignment,  we  have  assumed  for  the 
purposes  of  the  case,  was  the  act  of  the  cor- 
poration. None  of  the  other  rulings  would 
have  changed  the  result  had  they  conformed 
to  plaintiff's  views.  I  advise  that  the  judg- 
ment and  order  appealed  from  be  affirmed. 

We  concur:     Gray,  C;  Britt,  C. 

Per  Cnriamx 

For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  appealed 
from  are  affirmed. 


John  D.  VAN  VLECK,  Respt^ 

V, 

BOARD    OP   DENTAL   EXAMINERS    OF 
CALIFORNIA  et  al,  Appts. 

(...•••..  V^SJ  .•  •■•••••J 

1.  A  ^irrlt  of  mandate  cannot  be  IssneA 
to  eontpel  the  board  of  dental  ezant- 
Iners  to  indorse  a  diploma  on  the  ground 
that  It  was  issued  by  a  reputable  dental  col- 
lege, when  the  board  has  decided  to  the  coq- 
trary*  under  Stat.  1885,  p.  110,  |  5,  requlr- 

NoTE. — ^For  power  to  review  action  of  boards 
of    dental    examiners,    etc.,  see    Iowa    Elect Ic 
Medical   College  Asso.   v.   Schrader   (Iowa)    20 
L.  R.  A.  856,  and  note. 
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Ing  the  board  to  indom  such  diploma  "when 
satisfied  of  the  character  of  such  Institntlon.'* 
a.  Alleirations  tbat  a  eortaln  institn- 
tton  was  a  reputable  coUeve,  and  that 
sufficient  evidence  of  that  fact  was  at  the 
command  of  a  board  of  examiners  to  whom 
a  diploma  from  that  college  was  presented, 
and  that  the  petitioner  furnished  eTlden<:e 
satisfactory  to  the  board,  are  not  sufficient 
to  show  that  the  board  found  those  facts  so 
as  to  make  a  petition  for  mandamus  good  qb 
demurrer. 

(March  29,  1897.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Superior  Court  for  Orange  County 
granting  a  peremptory  writ  of  mandamus  to 
compel  defendants  to  issue  to  petitioner  a 
eei-tificate  entitling  him  to  practise  dentist- 
ry.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  F.  Fitagerald,  Attorney  Gen- 
eral, W.  H.  Anderson,  and  J.  W.  Bal- 
lard for  appellants. 

Messrs.  Knisht  ft  Harpham  for  re- 
spondent. 

Van  Fleet,  J.,  delivered  the  opinion  of 
the  court: 

This  is  a  proceeding  in  mandate,  com- 
menced in  the  superior  court,  against  the 
board  of  dental  examiners  of  the  state,  and 
ihe  individuals  composing  said  board,  to  com- 
pel the  issuance  to  petitioner  of  a  certificate 
entitling  him  to  practise  dentistry,  under  the 
act  of  the  legislature  entitled  "An  Act  to 
Insure  the  Better  Education  of  Practitioners 
of  Dental  Surgery,  and  to  Regulate  the  Prac- 
lice  of  Dentistry  in  the  State  of  California," 
approved  March  12,  1885.  Stat.  1885,  p.  110. 
Tne  court  below  gave  judgment  granting  a 
peremptory  writ,  and  defendants  appeal 
therefrom,  and  from  an  order  denying  them 
a  new  trial. 

Defendants  demurred  to  the  complaint  or 
petition,  upon  the  ground,  among  others, 
that  it  did  not  state  facts  entitling  petitioner 
to  the  relief  sought.  The  demurrer  was  over- 
ruled, and  this  ruling  presents  the  only 
question  which  need  be  considered,  since  we 
are  of  opinion  the  demurrer  should  have 
been  sustained.  The  petition,  omitting  the 
formal  parts  and  much'  immaterial  and  re- 
dundant matter,  is,  in  substance,  that  peti- 
tioner is  the  holder  of  a  diploma  of  gradua- 
tion regularly  issued  to  him  on  April  2, 1894, 
by  the  American  College  of  Dental  Surgery 
of  Chicago,  Illinois,  after  a  course  of  study 
therein  and  an  examination  for  graduation 
as  prescribed  by  the  regulations  thereof: 
that,  desiring  to  practise  his  profession  in 
this  state,  petitioner,  on  the  10th  day  of 
May,  1894,  in  pursuance  of  said  act,  pre- 
sented to  defendants  his  said  diploma,  and 
demanded  that  they  indorse  the  same,  and 
issue  to  him  a  certificate  to  that  effect;  that 
when  said  diploma  was  issued,  and  at  the 
time  of  the  application  to  defendants,  said 
American  College  of  Dental  Surgery  "was  a 
reputable  college,  and  there  existed  and  was 
at  the  command  of  defendants  sufficient  evi- 
dence of  such  fact";  that  with  his  applica- 
tion petitioner  furnished  "evidence  satisfac- 
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toxy  to  the  defendants  that  he  was  the  per- 
son Lamed  in  said  diploma,  and  that  the 
same  had  been  issued  to  him  as  stated  in  said 
diploma'';  that  defendants,  "without  any 
lawful  ri^ht  or  excuse  therefor,  refused  to 
indorse  plaintiff's  said  diploma,  or  to  issue 
to  him  the  certificate  provided  for  in  said 
act."  The  act  referred  to,  which  underlies 
the  proceeding,  makes  it  unlawful  for  any 
person  who  is  not  at  the  time  of  the  passage 
of  the  act  engaged  in  the  practice  of  den- 
tistry to  engage  therein,  unless  he  shall  have 
obtained  a  certificate  as  thereinafter  pro- 
vided. It  authorizes  the  appointment  of  a 
board  of  examiners,  to  consist  of  seven  prac^ 
tising  dentists,  "whose  duty  it  shall  be  to 
carry  out  the  purposes  and  enforce  the  pro- 
visions of  this  act."  After  providing  for 
the  Constitution  and  organization  of  the 
board  and  for  the  registration  of  all  thoi^e 
practising  dentistry  in  the  state  at  the 
date  of  its  passage,  it  provides:  "Sec.  5. 
Any  and  all  persons  who  shall  so  desire  may 
appear  before  said  board  at  any  of  its  regu- 
lar meetings,  and  be  examined  wiUi  reference 
to  their  knowledge  and  skill  in  dental  sur- 
gery, and,  if  the  examination  of  any  such 
person  or  persons  shall  prove  satisfactory  to 
said  board,  the  board  oi  examiners  shall  is- 
sue to  such  persons  as  they  shall  find  to  po.s- 
sess  the  requisite  qualifications  a  certificate 
to  that  effect,  in  accordance  with  the  provi- 
sions of  this  act.  Said  board  shall  also  in- 
dorse as  satisfactory  diplomas  from  any  rep- 
utable dental  college,  when  satisfied  of  the 
character  of  such  institution,  upon  the  hold- 
er furnishing  evidence  satisfactory  to  the 
board  of  his  or  her  right  to  the  same,  and 
shall  issue  certificates  to  that  effect  within 
ten  days  thereafter.  All  certificates  issued 
by  said  board  shall  be  signed  by  its  officers, 
and  such  certificates  shall  be  prima  facie  evi- 
dence of  the  right  of  the  holder  to  practise 
dentistry  in  the  state  of  California."  The 
further  provisions  of  the  act  are  not  involved. 
The  contention  of  the  attorney  general,  for 
appellants,  is  that  the  functions  of  the  de- 
fendant board  under  the  statute  are  judicial 
or  quasi  judicial,  in  that  they  involve  ihe 
exercise  of  discretionary  power, — the  deter- 
mination of  facts  from  evidence;  that  the 
determination  of  such  facts  is  exclusively 
and  finally  vested  in  said  board;  and  that, 
therefore,  while  mandate  will  lie  to  require 
it  to  act,  should  it  refuse,  it  will  not  require 
it  to  proceed  to  a  particular  conclusion ;  nor 
where  it  appears,  as  the  complaint  allege^., 
that  it  has  acted  and  reached  one  result,  can 
it  be  coerced  by  this  writ  to  act  differently. 
The  correctness  of  these  principles,  if  such  be 
the  proper  interpretation  of  the  powers  vest- 
ed in  the  board,  is  conceded  by  respondent, 
but  respondent  contends  that  the  act  will 
not  bear  such  construction.  His  contention, 
in  effect,  is  that  the  power  vested  in  the 
board  is  largely  ministerial,  or  clerical  mere- 
ly; that,  while  the  board  has  certain  discre- 
tionary power  to  pass  upon  the  facts  upon 
which  its  action  is  to  be  based,  its  determin- 
ation of  those  facts  is  not  final;  that  if  the 
evidence  presented  to  it  is  such  that,  in  the 
judgment  of  the  court,  the  board  should  have 
found  in  favor  of  the  existence  of  the  facts 
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authorizing  it  to  indorse  the  ceiliflcate,  it 
can  be  required  to  so  find,  and  make  such  in- 
dorsement.   We  are  unable  to  coincide  with 
respondent's  construction   of  the   act.    Th& 
whole  theory  upon  which  it  proceeds,  and  the 
manifest    purpose    intended    to    be     accom- 
plished thereby,  are  against  such  construe* 
tion.     It    is    very  evident,  as  indicated,  not 
only  by  the  title,  but  in  the  body,  of  theact, 
that  tne  inducing  consideration  moving  the 
legislature  to  its  adoption  was  the  prot^tion 
of  the  public  against  the  ills  suffered  at  the 
hands  of  incompetent  (quacks,  empirics,  ani 
other  unqualified  practitioners  in  this  mo^t 
important  and  essential  branch  of  modern 
surgery  and  medical  science.     Until  within 
a  comparatively  recent  period,  the  practice- 
of  dentistry  consisted  of  treatment  largely, 
if  not  exclusively,  of  a  mere  mechanical  n.n- 
lure,  such  as  drawing,  filling,  and  cleaning 
the  teeth;  and  practitioners  of  the  art  were 
neither  requirea  nor  expected  to  know  any- 
thing of  the  pathological  features  or  surgi- 
cal necessities  of  those  diseases  which  ren- 
dered their  artisanship  a  necessity  to  man'^ 
relief  and  comfort.     Indeed,  the  local  dentist 
was  frequently  the  village  barber  or  leech,, 
the  watchmaker,  or  even  the  blacksmith, — any 
artisan  possessed  of  a  convenient,  if  not  suit- 
able, instrument,  and  the  necessary  strength 
to  pull  a  tooth.     In  more  recent  years,  how- 
ever, the  necessity  for  a  higher  and  speciaT 
education  in  the  art  and  science  of  treating 
the  teeth  has  become  widely  and  generally 
recognized,  and  has  given  rise  to  a  distinct^ 
honorable,    and    numerous    profession.     De- 
partments for  the  teaching  of  dental  science 
and  surgery  have  l)een  added  to  the  regular- 
ly establi.^hed  schools  of  medicine  and  sur- 
gery, while  numerous  special  colleges  of  den- 
tistry have  sprung  up.     Many  of  the  latter,, 
unfortunately,  as  with    similar   institutions 
in  other  branches  of  learning,  are  more  of  .> 
pretense  than  a  fact;  mere  pseudo  establish- 
ments, with  an  outward  semblance  of  educa- 
tional facilities  and  forms,  but  in  reality  but 
dishonest  shams,  gotten  up  to  make  money, 
by  dispensing,  for  coin  and  without  require- 
ments of  learning,  pretended  certificates  an'I 
diplomas  of  graduation,  which  give  the  hold- 
er an  apparent  standing  and  character  in  his- 
profession,  to  which  he  is  not  of  rizht  enti- 
tled.    The  evil  resulting  from  this  83)use  has^ 
become  so  pronounced  as  to  have  received 
>ery  general  reccMj^ition,  and  there  are  now 
to  be  found  in  most  of  the  states  statutes- 
intended  for  its  correction.     The  statute  un- 
der consideration   is  one  of  these.     As   ex- 
pressed in  its  title,  its  purpose  is  "to  insure 
the  better  education  of  practitioners  of  den- 
tal surgery;  and  to  regulate  the  practice  of 
dentistry."     It  provides  a  board  composed  of 
expert  practitioners,  with  power  to  examine 
and  license  those  who  have  not  graduated 
elsewhere,  and  to  investigate  and  pass  upon 
the  reputability  of  schools  and  colleges  issu- 
ing certificates  or  diplomas,  and  the  right  of 
the  holders  of  such  diplomas  to  their  posscrt- 
sion.     The  powers  thus  conferred  are  broaJ 
and  comprehensive,  and  in  some  respects,  at 
leapt,  must  in    their   nature   be   final.     Tlie 
judgment  of  the  board,  for  instance,  as  to 
the  qualification  of  an  applicant  for  license 
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t)y  examinaUon,  which  is  largely,  if  not  whol- 
ly, discretionary,  must  of  neoesaity  be  con- 
•elusive.  Keller  v.  Hewitt,  109  Cal.  146.  No 
•one  would  queation  this.  Is  the  power  to 
pase  upon  the  reputabiUty  of  a  college,  or 
the  right  of  a  holder  of  a  diploma,  intended 
to  be  less  discretionary  or  final?  There  is 
-nothing  in  the  language  of  the  act  in  confer- 
ring the  power  to  indicate  it.  The  reouire- 
ment  is  to  "indorse,  as  satisfactory,  diplo- 
nuus  from  any  reputable  dental  college,  when 
satisfied  of  the  character  of  such  institution, 
upon  the  holder  furnishing  evidence  satisfac- 
tory to  the  board  of  his  or  her  right  to  the 
flame."  This  implies  quite  as  necessarily  the 
exercise  of  judgment  and  discretion  as  in  the 
examination  of  an  applicant  as  to  his  fitness. 
It  does  net  direct  the  board  to  act  upon  the 
presentation  of  certain  specified  evidence 
prescribed  by  the  statute,  but  it  requires  the 
"finding  of  the  facts  upon  which  their  action 
is  to  be  based  from  evidence  which  is  to  be 
'"satisfactory  to  the  board."  If  the  statute 
required  that  the  applicant  make  a  prescribed 
flhowing  in  a  particular  manner,  and  that 
thereupon  the  board  should  indorse  his  certifi- 
cate, it  might  with  some  reason  be  said 
that  the  act  was  more  ministerial  than  judi- 
cial, and  that,  upon  the  prescribed  showing 
being  made,  the  board  could  not  refuse  to  act. 
Such  a  case  would  be  within  the  doctrine  of 
Wood  y.  Strother,  76  Cal.  545,  and  Stockton 
^  F.  R.  Co.  V.  Stockton,  51  Cal.  328,  relied 
on  by  respondent,  where  the  action  of  the 
tribunal  depended  upon  a  certain  event,  and, 
that  event  being  shown  to  have  in  fact  oc- 
•curred,  the  adverse  determination  of  the  tri- 
"bunal  whoee  duty  it  was  to  act  was  held  not 
so  far  discretionary  as  to  conclude  the  ques- 
tion ;  the  true  test,  as  held  in  Wood  v.  Stro- 
4her,  being  whether  the  determination  of  the 
tribunal  "is  intended  by  law  to  be  final." 
But  here  the  question  whether  those  facts 
which. are  to  move  the  action  of  the  board 
have  been  shown  does  not  depend  upon  some 
specified  piece  of  evidence  fixed  by  the  stat- 
ute, but  upon  such  facts  as  will  satisfy  the 
board.  The  whole  question,  in  other  words, 
aa  to  the  facta,  im  committed  to  its  discretion- 
ary judgment;  and  that  its  determination 
in  such  a  case  ia  conclusive,  and  not  subject 
to  the  mandatory  control  of  the  courts,  there 
■can  be  no  doubt.  In  People^  Sheppard,  v. 
Illinois  State  Bd.  of  Dental  Examiners ^  1 10 
111.  180,  where  the  statute  made  it  the  duty 
of  the  board  to  issue  a  license  to  a  "regular 
graduate  of  any  reputable  dental  college," 
having  a  full  course  of  lectures  and  instruc- 
tion in  dental  surgery,  mandamus  was 
sought  to  compel  the  issuance  of  a  certifi- 
cate to  one  who  alleged  that  he  held  a  diplo- 
ma from  a  "reputable  dental  college,"  and 
that  there  was  annually  delivered  at  said 
college  "a  full  course  of  lectures."  In  sus- 
taining a  demurrer  to  the  petition,  it  is 
said:  "Whether  a  college  be  reputable  or 
not  is  not  a  legal  question,  but  a  question  of 
fact.  So.  also,  are  the  requirements  in  re- 
gard to  the  annual  delivery  of  a  full  course 
of  lectures  and  instruction.  These  questions 
of  fact  are  by  the  act  submitted  to  the  deci- 
sion of  the  board,  not  in  so  many  words,  but 
by  the  plainest  and  most  necessary  implica- 
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tion.  Their  action  is  to  be  predicated  upon 
the  existence  of  the  requisite  facts,  and  no 
other  tribunal  is  authorized  to  investigate 
them,  and  of  necessity,  tlieiefore,  they  must 
do  so.  The  act  of  ascertaining  and  deter- 
mining what  are  the  facts  is  in  its  nature 
judicial.  It  involves  investigation,  judg- 
ment, and  discretion."  And  it  was  held  that 
mandamus  would  not  lie  to  control  the  dis- 
cretion thus  vested,  and  that  no  ground  of 
relief  was  stated.  Under  a  statute  of  Mis- 
souri providing  for  the  issuance  by  the  state 
board  of  health  of  a  certificate  to  practise 
medicine  to  "all  who  shall  furnish  satisfac- 
tory proof  of  having  received  diplomas  or  li- 
censes from  leeally  chartered  medical  insti- 
tutions in  good  standing,"  if  the  diploma  be 
found  to  be  genuine,  and  the  person  named 
therein  be  the  one  presenting  it,  etc.,  it  was 
held  that  the  board  was  vested  with  discre- 
tionary powers  involving  matters  of  judg- 
ment which  could  not  be  controlled  by  man- 
date; and  that  a  petition  alleging  a  state  of 
facts  which  under  the  act  should  apparently 
entitle  him  to  a  certificate,  but  which  showed 
that  the  application  had  been  acted  on  by 
the  board  and  denied,  did  not  state  a  case  for 
relief.  State,  Oranville,  v.  Gregory,  83  Mo. 
123,  53  Am.  Rep.  565.  To  the  same  effect 
are  Williams  v.  State  Bd.  of  Dental  Examin- 
ers, 93  Tenn.  619,  and  State,  Powell,  v.  State 
Medical  Examining  Board,  32  Minn.  324,  50 
Am.  Rep.  575.  See  also  Berryman  v.  Pn- 
kins,  55  Cal.  483;  Jacobs  v.  San  Francisco 
City  and  County  Supers.  100  Cal.  121;  Fair- 
child  V.  Wall,  93  Cal.  401. 

The  facts  alleged  do  not  bring  the  case 
within  the  doctrine  of  Keller  v.  Hewitt,  100 
Cal.  146,  relied  on  by  petitioner.  In  that 
case  the  board  of  education  had  examined 
Keller  for  a  teacher's  certificate,  and,  as  al« 
leged  in  the  petition,  had  found  that  he  was 
in  all  respects  qualified,  and  in  every  way  fit 
and  competent,  to  receive  a  certificate;  but 
the  board  had,  nevertheless,  determined  not 
to  issue  it.  We  held  that,  upon  these  facts, 
the  writ  would  lie  to  compel  the  issuance  of 
the  certificate;  that  notwithstanding  the 
board's  discretionary  power  in  determining 
the  question  of  fitness,  "when  under  the  law 
and  their  rulea,  the  question  of  an  appli- 
cant's fitness  to  receive  a  certificate  has  been 
determined  in  his  favor,  the  limit  of  the 
board's  discretionary  functions  in  the  prem- 
ises has  been  reached,  and  a  plain  legal  diity 
results."  In  the  present  case  the  tribunal 
has  acted,  and  has  determined  against  the 
petitioner.  The  allegations  that  the  Ameri- 
can College  of  Dental  Surgery  **was  a  reput- 
able college;  and  there  existed  and  was  nt 
the  command  of  defendants  sufficient  evidence 
of  such  fact,"  and  that  petitioner  furnished 
"evidence  satisfactory  to  defendants  that  he 
was  the  person  named  in  said  diploma,"  are 
not  the  legal  equivalent  of  an  allegation  that 
the  defendant  board  have  so  found.  In  the 
language  of  the  court  in  People,  Sheppard, 
V.  Illinois  State  Bd.  of  Dental  Examiners, 
110  111.  180,  on  this  precise  point:  "The 
demurrer  here  does  not  admit  that  the  board 
of  dental  examiners  found  that  the  college  nt 
which  the  relator  was  graduated  was  reput- 
able, although    it  does    admit    that    to    be 
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the  fact.  But,  since  the  board  cannot  be 
compelled  to  decide  the  question  that  wa^, 
although  the  evidence  might  clearly  sustain 
it  in  doing  so,  there  is  no  ground  for  man- 
damus." 

It  follows  that  the  petition  states  no  cause 
of  action,  and  the  judgment  and  order  must 
he  reversed,  and  the  cause  remanded,  with 
directions  to  sustain  the  demurrer.  It  is  so 
ordered. 

I  concur:     Harrison,  J. 

Garoutte,  J.,  concurring: 

I  entirely  agree  with  Mr.  Justice  Van  Fleet 
as  to  the  true  construction  of  the  legislative 
act  here  involved,  but  am  oompellea  to  dis- 
sent from  the  conclusion  arrived  at,  to  the 
effect  that  the  petition  does  not  state  suffi- 
cient facts  to  entitle  petitioner  to  the  relief 
sought.  At  one  stage  of  the  proceedings  the 
board  of  dental  examiners  has  a  pure  minis- 
terial duty  to  perform,  viz.  to  indorse  the 
applicant's  diploma  as  satisfactory;  and 
that  stage  of  the  proceedings  is  reached  when 
the  board  is  satisfied  that  the  character  of 
the  institution  issuing  the  diploma  is  that 
of  a  reputable  dental  college,  taken  in  con- 
nection with  the  further  condition  that  the 
holder  of  the  diploma  has  also  furnished 
"evidence  satisfactory  to  the  board  of  his  or 
her  right  to  the  same."  If  the  holder  of  the 
diploma  complies  with  these  two  demands  of 
the  statute,  then  I  say  there  is  nothing  re- 
maining for  the  board  of  examiners  to  do  but 
to  indorse  the  diploma  as  satisfactory, — an 
act  in  no  sense  judicial,  and  one  to  compel 
the  performance  of  which  a  mandate  will  is- 
sue. Eliminating  from  the  allegations  of 
the  petition  all  immaterial  matters,  it  still 
fairly  shows  a  compliance  with  the  two  fore- 
fi^oing  demands  of  the  statute.  It  is  alleged 
that,  at  the  time  of  making  such  presenta- 
tion and  demand,  he  (petitioner)  furnished 
to  defendants  evidence  satisfactory  to  the  de- 
fendants that  he  was  the  person  named  in 
said  diploma,  and  that  the  same  had  been  is- 
sued to  him  as  stated  in  said  diploma."  We 
also  find  the  further  allegation:  ''Plaintiff, 
on  his  information  and  belief,  alleges  that 
at  the  time  defendants  refused  to  indorse  his 


said  diploma  and  issue  said  certificate,  thai 
the  defendants,  as  such  board  of  dental  ex- 
aminers, were  satisfied  the  said  college  wa.s- 
a  reputable  oolite."  The  latter  allegation 
is  strictly  in  accordance  with  the  terms  of  Ui» 
statute,  and  the  former,  by  a  fair  and  liberal 
construction,  is  also  sufficient. 

Although  holding  the  petition  satisfactory 
in  law,  still  plaintiff's  troubles  are  by  no 
means  over.  Allegations  of  fact  are  not 
difficult  to  make.  Proof  of  the  facts  allied 
is  the  final  test  of  a  meritorious  case.  And 
here  proof  of  facts  to  fill  the  measure  fur- 
nished by  the  aforesaid  allegations  of  the  pe- 
tition is  wanting.  In  the  answers  to  the  pe- 
tition, the  board  denied  that  it  was  satisfied 
that  the  collie  issuing  the  diploma  was  a 
reputable  medical  college,  and  also  denied 
that  satisfactory  evidence  was  furnished  to 
it  that  petitioner  was  entitled  to  said  diplo- 
ma. Upon  these  issues  evidence  was  intro* 
duced  and,  although  finding  of  fact  thereon 
were  made  in  favor  of  petitioner,  still  in  view 
of  the  construction  of  the  statute,  as  declared 
in  the  main  opinion,  and  in  which  construc- 
tion I  heartily  concur,  those  findings  of  fact, 
as  to  one  of  the  allegations  at  least,  are  with- 
out support  in  the  evidence;  and  a  reversal 
of  the  judgment  necessarily  results.  The 
law  delegated  to  the  board  of  examiners  the 
power  to  hear  and  determine  certain  facts, 
and  its  determination  as  to  those  facts  was 
beyond  review  by  the  superior  court.  Tlie 
question  for  the  superior  court  to  decide  wa^ 
not  as  to  the  correctness  of  the  board's  deci- 
sion, but,  rather.  What  did  the  board  decide  ? 
The  vitality  of  petitioner's  case  is  found  in 
the  two  allegations  I  have  quoted  from  his 
petition ;  ana,  under  the  evidence  introduced 
at  the  hearing  before  the  trial  court,  it  is  a 
certainty  that  the  petitioner  did  not  fumisli 
the  board  evidence  satisfactory  to  it  of  his 
right  to  the  diploma  presented.  It  therefore 
follows  that,  as  to  one  of  the  imperative  de- 
mands of  the  statute,  petitioner  failed  in  his 
proof,  and  the  relief  asked  for  must  be  de- 
nied. For  these  reasons,  I  concur  in  the 
judgment. 

Appeal  dismissed  by  counsel  pendinir  ap- 
plication for  rehearing. 
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1.  Overrullnpr  a  demurrer  to  a  bad 
parafprapli  of  a  complaint  is  not  avail- 
able error  if  the  judgment  rests  on  a  good 
paragraph. 

S.     All  Insnfflclent  complaint  which  "vras 


tested  by  demnrrer  cannot  be  alde«l 
on  appeal  by  reading  Into  It  a  fandamental 
fact  from  the  findings  of  the  Jury. 
8.  An  a-verment  that  a  railroad  yar^l 
and  telegraph  office  -were  maintained 
"at"  a  certain  city,  in  which  there  was  an 
ordinance  in  force  regulating  speed  and  sig- 
nals of  trains,  and  tliat  a  telegraph  operator 
was  killed  while  passing  from  his  office  to  de- 
liver an  order  to  a  train  in  consequence  of 
negligence  in  running  a  train  in  violation  of 
the  ordinance,  sufficiently  shows  that  the 
place  of  injury  was  within  the  corporate  lim- 
its of  the  dty. 


Note. — As  to  contracts  of  railroad  relief  as- 
sociations, see  also  Owens  v.  Baltimore  A  O.  R. 
Co.  (C.  C.  S.  D.  Ohio)  1  L.  R.  A.  75,  and  note; 
Baltimore  &  O.  Kmployees'  Relief  Asso.  v.  Post 
(Pa.)  2  L.  R.  A.  44  ;  Donald  v.  Chicago,  B.  & 
44  L.  R.  A. 

See  also  44  L.  R.  A.  645. 


Q.  R.  Co.  (Iowa)  38  L.  R.  A.  493 :  Plttsbarg.  C. 
C,  A  St.  L.  R.  Co.  V.  Cox  (Ohio)  .35  L.  R.  A.  507 ; 
Kinney  v.  Baltimore  A  O.  Employees'  Belief 
Asso.  (W.  Va.)  15  L.  R.  A.  144 ;  and  Bckman  t. 
Chicago.  B.  A  Q.  R.  Co.  (III.)  38  L.  R.  A.  750. 
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4.  The  ▼lolation  of  ah  ordlnanee  regrv- 
latlnor  speed  and  signals  of  trains  Is  not 
a  risk  assumed  by  a  railroad  employee,  but 
obedience  to  the  ordinance  Is  a  duty  owing 
by   the   railroad  company   to  Its  employees. 

5.  A  contract  that  a  railroad  company 
•hall  he  relieved  of  llahlllty  for  the 
Injury  or  death  of  an  employee  by  the 
acceptance  of  benefits  from  a  relief  fund 
which  the  railroad  company  helps  to  provide, 
but  leaving  the  employee  or  those  entitled  to 
maintain  an  action  for  his  death  the  option 
of  choosing  the  benefits  of  the  relief  fund  or 
bringing  an  action  against  the  company,  does 
not  violate  Acts  1893,  chap.  130,  p.  204,  §  5, 
prohibiting  contracts  to  relieve  railroad  com- 
pauies  from  liability  to  employees. 

O.  A  vridow's  release  of  a  riffht  of  ac- 
tion for  the  death  of  her  husband 
does  not  affect  her  right  to  maintain  an  ac- 
tion for  her  child  in  her  representative  capac- 
ity, under  Burns's  Etev.  Stat.  1894,  i  286 
(Horner's  Rev.  Stat.  1897,  8  284). 

(March  80,  1899.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Miami  (bounty  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  alleged  negligent  killing 
of  plaintiff's  intestate.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  N.  O.  Ross  and  G.  £•  Ross,  for 
appellant: 

The  act  of  March  4,  1893,  regulating  the 
liability  of  railroad  and  other  corporations 
other  than  munieipal  to  their  employees  in 
certain  cases  (Acts  1893,  p.  294;  Horner's 
Eev.  189G,  §§  6205s-5206v ;  Burns's  Rev. 
1894,  §§  7063-7087),  is  unconstitutional  and 
void  for  the  following  reasons:  (a)  It 
violates  §  23,  art.  1,  of  the  Constitution  of 
the  state  of  Indiana;  (b)  it  violates  §  23, 
art.  4,  of  the  (Ik)nstitution  of  the  state  of  In- 
diana; (c)  it  violates  the  5th  Amendment 
to  the  Constitution  of  the  United  States; 
(d)  it  violates  §  1  of  the  14th  Amendment 
of  the  Constitution  of  the  United  States. 

Cooley,  Const.  Law,  391,  434;  Wally  v. 
Kennedy,  2  Yerg.  554,  24  Am.  Dee.  511; 
Dent  V.  West  Virginia,  129  U.  S.  114,  32  L. 
ed.  623;  Barhier  v.  Connolly,  113  U.  S.  27, 
28  L.  ed.  923;  Be  OHce.  79  Fed.  Rep.  627; 
Vanza/nt  v.  Waddel,  2  Yerg.  270;  State,  Mc- 
Cue,  V.  Ramsey  County  Sheriff,  48  Minn. 
236;  LavaUee  v.  8t.  Paul,  M.  d  M.  R.  Co.  40 
Minn.  249 ;  Nichols  v.  Walter,  37  Minn.  264 ; 
Deppe  V.  Chicago,  R.  I.  d  P.  R.  Co.  36  Iowa, 
52 ;  Johnson  v.  8t.  Paul  d  D.  R.  Co.  43  Minn. 
222,  8  L.  R.  A.  419 ;  Tick  Wo  v.  Hopkins,  118 
U.  S.  356,  30  L.  ed.  220 ;  Santa  Clara  County 
r.  Southern  P.  R.  Co.  18  Fed.  Rep.  385; 
Pembina  Consol.  Silver  Min.  d  Mill.  Co.  v. 
Pennsylvania,  125  U.  S.  181,  31  L.  ed.  650, 
2  Inters.  CJom.  Rep.  24;  State,  Randolph,  v. 
Wood,  49  N.  J.  L.  85 :  Edmonds  v.  Herhrand- 
son,  2  N.  D.  270,  14  L.  R.  A.  925 ;  Lodi  Twp. 
V.  State,  51  N.  J.  L.  402,  6  L.  R.  A.  56; 
United  States  v.  Reese,  92  U.  S.  214,  23  L. 
ed.  563 ;  Baldwin  v.  Franks,  120  U.  S.  678, 
30  L  .ed.  766;  State,  Richards,  v.  Hammer, 
42  N.  J.  L.  436;  Millet  t  v.  People,  117  111. 
294,  57  Am.  Rep.  869;  Holden  v.  James,  11 
Mass.  396,  6  Am.  Dec.  174 ;  Shaver  v.  Penn- 
sylvania Co.  71  Fed.  Rep.  931;  Prorer  v. 
44  L.  R.  A. 


People,  School  Fund,  141  111.  171,  10  L.  R. 
A.  492;  State  v.  Julow,  129  Mo.  163,  29  L. 
R.  A.  257 ;  Bertholf  v.  O'Reilly,  74  N.  Y.  615, 
30  Am.  Rep.  323;  Re  Jacobs,  98  N.  Y.  100, 
50  Am.  Rep.  636;  Butchers'  Union  8,  H.  d 
h.  8,  L.  Co,  v.  Crescent  City  L.  8.  L.  d  8.  H, 
Co,  111  U.  S.  746,  28  L.  ed.  686;  People  v. 
Gillson,  109  N.  Y.  389;  State  v.  Goodwill, 
33  W.  Va.  179,  6  L.  R.  A.  621;  People  v. 
Marx,  99  N.  Y.  377,  52  Am.  Rep.  34;  State 
V.  Divine,  98  N.  C.  778;  People,  Manhattan 
Sav.  Inst.,  v.  Otis,  90  N.  Y.  48;  State  v. 
Fire  Creek  Coal  d  C.  Co.  33  W.  Va.  188,  6 
L.  R.  A.  359 ;  Smith  v.  Louisville  d  N.  R.  Co. 
76  Ala.  449;  Oodcharles  v.  Wigeman,  113  Pa. 
431;  State  v.  Loomis,  115  Mo.  307,  21  L.  R. 
A.  789;  Com.  v.  Perry,  155  Mass.  117,  14  L. 
R.  A.  325;  Ramsey  v.  People,  142  111.  380, 
17  L.  R.  A.  853 ;  Ritchie  v.  People,  155  111. 
98,  29  L.  R.  A.  79 ;  Ex  parte  Kuback,  85  Cal. 
274,  9  L.  R.  A.  482 ;  Low  v.  Rees  Printing  Co. 
41  Neb.  127,  24  L.  R.  A.  702;  Tiedeman, 
Pol.  Power,  pp.  4,  233;  Civil  Rights  Cases, 
109  U.  S.  3,  27  L.  ed.  836;  San  Antonio  d  A. 
P.  R.  Co.  v.  Wilson  (Tex.  App.)  19  S.  W. 
910;  Harding  v.  People,  160  111.  459,  32  L 
R.  A.  445 ;  Cox  v.  Pittsburgh,  C.  C.  d  St.  L. 
R,  Co.  I  Ohio  N.  P.  215;  Gulf,  C.  d  8.  F.  R. 
Co,  V.  Ellis,  165  U.  S.  150,  41  L.  ed. 
666;  Warren  v.  Charlestoicn,  2  Gray,  84; 
Allen  V.  Louisiaata,  103  U.  S.  80,  26  L. 
ed.  318;  Poindexter  v.  Greenhow,  114  U.  S. 
270,  29  L.  ed.  185;  Com.,  Fertig,  v.  Fatten, 
88  Pa.  258;  State,  Columbus,  v.  Mitchell,  31 
Ohio  St.  592;  People,  Lee,  v.  Chautauqua 
County  Supers.  43  N.  Y.  10;  Soon  Hing  v. 
Crowley,  113  U.  S.  703,  28  L.  ed.  1145; 
State,  Cortoin,  v.  Indiana  d  0.  Oil  Gas  d 
Min,  Co.  120  Ind.  575,  6  L.  R.  A.  579,  2  In- 
ters. Com.  Rep.  758;  Log<m  v.  Stogsdale,  123 
Ind.  372,  8  L.  R .  A.  58 ;  Griffin  v.  State, 
Griffiths,  119  Ind.  520;  Meshmeier  v.  State, 
11  Ind.  482. 

The  agreement  set  up  as  a  defense  to  the 
complaint  in  the  second  paragraph  of  an- 
swer was  not  void  under  §  5  of  the  above- 
named  act,  but  was  valid  and  constituted  a 
good  defense  to  the  act  for  the  following 
reasons:  (a)  It  was  not  prohibited  by  said 
section  for  the  reason  that  it  was  not  a  con- 
tract between  appellant  and  the  decedent, 
but  a  contract  between  the  Voluntary  Relief 
Department  of  the  Pennsylvania  Lines  West 
of  Pittsburgh  and  the  decedent;  and  the  act 
being  in  derogation  of  the  common  law 
should  be  strictly  construed;  (b)  the  con- 
tract was  not  an  agreement  to  release  ap- 
pellant from  liability  for  injuries  that  the 
decedent  might  sustain,  but  it  provided  a 
method  of  compensation  otherwise  than  by 
suit,  which,  if  accepted  should  be  in  full 
compensation  for  the  damages  susitained: 
(c)  because  the  appellee,  after  the  right  of 
action  accrued,  had  the  right  to  elect  which 
of  the  two  methods  of  remuneration  she 
would  accept,  and  having  accepted  one  was 
estopped  from  seeking  further  compensation 
bv  recourse  to  the  other;  (d)  that  §  5  of 
the  above  act  contravenes  the  state  and  Fed- 
eral Constitutions  and  is  void. 

Graft  v.  Baltimore  d  0.  R.  Co.  (Pa.)  6 
Cent.  Rep.  633 ;  Fuller  v.  Baltimore  d  O. 
Employees*  Relief  Asso.  67  Md.  433;  Com.  v. 
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Equitable  Beneficial  Asso,  137  Pa.  412; 
Spitze  y.  Baltimore  d  O.  R.  Oo.  75  Md.  162; 
Johnaotk  ▼.  Philadelphia  d  R.  R,  Oo,  163  Pa. 
127 ;  Oioena  y.  Baltimore  d  0.  R.  Co.  35  Fed. 
Rep.  715,  1  L.  R.  A.  75;  State,  Black,  y. 
Baltimore  d  O.  R.  Co,  36  Fed.  Rep.  655; 
Martin  y.  Baltifnore  d  O.  R,  Co,  41  Fed. 
Rep.  152;  Donald  y.  Chicago,  B,  d  Q.  R,  Co. 
93  Iowa,  284,  33  L.  R.  A.  492;  Vickers  v. 
Chicago,  B,  d  Q,  R.  Co.  71  Fed.  Rep.  139; 
Otis  y.  Pennsylvania  Co.  71  Fed.  Rep.  136; 
Shaver  y,  Pennsylvania  Co.  71  Fed.  Rep. 
931;  Maine  y.  Chicago,  B.  d  Q.  R.  Co. 
(Iowa)   70  N.  W.  630;  Chicago,  B.  d  Q.  R. 

00.  y.  Curtis,  51  Neb.  442 ;  Chicago,  B.  d  Q. 
R.  Co.  y.  Bell,  44  Neb.  44 ;  Eckman  y.  Chica- 
go, B.  d  Q.  R.  Co.  169  111.  312,  38  L.  R.  A. 
750;  Pittsburg,  C.  C.  d  8t.  L.  R.  Co.  y.  Cox, 
55  Ohio  St.  499,  35  L.  R.  A.  507 ;  Ringle  v. 
Pennsylvania  R.  Co.  164  Pa.  529;  Lease  y. 
Pennsylvania  Qo.  10  Ind.  App.  47;  Chicago, 
B.  d  Q.  R.  Co.  y.  Miller,  40  U.  S.  App.  448, 
76  Fed.  Rep.  439,  22  C.  C.  A.  264. 

If  appellee  was  entitled  to  a  judgment  at 
all,  aha  was  entitled  to  recover  but  $4,000 
instead  of  $8,000  and  the  judgment  should 
be  so  modified. 

The  action  was  a  suryiyal  action,  and  the 
right  to  remuneration  was  fixed  on  the 
•death  of  the  decedent.  He  haying  left  a 
wife  and  one  child  at  his  death,  each  was  en- 
titled to  one  half  of  the  amount  recovered, 
.and  the  child  haying  died  after  its  father, 
and  before  suit,  the  child's  right  did  not  sur- 
vive but  died  with  her. 

Spitze  y.  Baltimore  d  O.  R.  Co.  76  Md. 
162;  Vickers  v.  Chicago,  B.  d  Q.  R.  Co.  71 
Fed.  Rep.  139;  Seeley  v.  Citizens*  Traction 
Co.  179  Pa.  334;  Morris  v.  Great  Northern 
R.  Co,  67  Minn.  74;  Vandervelden  y.  Chica- 
go d  N.  W.  R.  Co.  61  Fed.  Rep.  54;  Barker 
T.  Northern  P.  R.  Co.  65  Fed.  Rep.  460: 
Chicago,  B.  d  Q.  R.  Co.  y.  Curtis,  51  Neb. 
442 ;  Kreuzen  v.  Forty-Second  Street,  M.  d 
St.  N.  Ave.  R.  Co.  38  N.  Y.  S.  R.  461 ; 
Schmidt  y.  Menasha  Woodenware  Co.  99 
Wis.  300 ;  Gibson  v.  Western  N.  Y.  d  P.  R. 
Co.  164  Pa.  142;  Lovejoy  v.  Murray,  3  Wall. 

1,  18  L.  ed.  129;  Chicago,  B.  d  Q.  R.  Co.  y. 
Wymore,  40  Neb.  645. 

Messrs.  Charles  A.  Cole,  Nelson  ft 
Myers,  Michael  F.  Mahoney,  and  Mo- 
Connell  ft  Jenkines,  for  appellee: 

The  contract  or  agreement  alleged  and  set 
out  in  the  second  paragraph  of  answer  is 
expressly  prohibited  by  §  5  of  the  act  of 
March  4,  1893. 

A  railroad  company  cannot  contract  in 
advance  with  its  employees  for  the  waiver 
and  release  of  statutory  liability  imposed 
upon  it;  and  a  contract  in  contravention  of 
such  a  statute  is  void. 

7  Am.  &  Eng.  Enc.  Law,  p.  863;  Kansas 
P.  R.  Co.  V.  Peavey,  29  Kan.  172,  44  Am. 
Rep.  630;  Rose  v.  Dcs  Moines  Valley 
R.  Co.  39  Iowa,  246 ;  O'Ncil  v.  Lake  Superior 
Iron  Co.  63  Mich.  090;  Carlton  v.  Western 
<i  A.  R.  Co.  81  Ga.  531 ;  Lake  Shore  d  M.  8. 
R.  Co.  V.  Spangler,  44  Ohio  St.  471 ;  Roesner 
V.  Hermann,  8  Fed.  Rep.  782. 

The  true  measure  of  recovery  is  the  pecun- 
iary loss  of  those  entitled  to  recover. 
44  L.  R.  A. 


The  loss  to  his  child  of  the  father's  care 
and  training  is  one  element  of  damages. 

Howard  County  Comrs.  v.  Legg,  93  Ind. 
523,  47  Am.  Rep.  390. 

The  loss  to  the  wife  of  a  means  of  support 
in  the  service  and  assistance  of  her  husband 
is  one  element  of  the  measure  of  damages. 

Howard  County  Comrs.  v.  Legg,  93  Ind. 
523,  47  Am.  Rep.  390;  Korrady  ▼.  hake 
Shore  d  M.  8.  R.  Co.  131  Ind.  261. 

In  examining  the  verdict  under  a  motion 
for  a  ventre  £s  novo,  mere  conclusions  of 
law,  mere  evidence  and  findings,  outside  of 
the  issues,  will  be  disregarded ;  and  if,  when 
stripped  of  such  improper  matters,  the  ver- 
dict 18  sufficient  to  sustain  a  judgment  for 
either  party,  a  venire  de  novo  wnl  not  be 
gran  tea. 

Evafisville  d  T.  H.  R.  Co.  v.  Taft,  2  Ind. 
App.  237. 

Moore  had  the  right  to  assume  that  ap- 
pellant, in  the  operation  of  any  and  all 
trains  that  might  have  occasion  to  pass  over 
its  tracks,  in  front  of  the  office  at  which  he 
was  employed,  would  observe  all  the  rules  of 
the  company,  as  well  as  obey  and  respect 
the  ordinances  in  force  of  the  city  of  Logans- 
port,  upon  the  question  of  the  operation  of 
trains,  within  ite  corporate  limits. 

Madison  d  I.  R.  Co.  y.  Taffe,  37  Ind.  376. 

A  railroad  company  cannot  escape  liabil> 
ity  for  death  of  an  employee  killed  w4iile 
working  on  t^e  track  in  the  private  grounds 
of  the  company  by  its  train  moving  at  a 
greater  rate  of  speed  within  the  city  limits 
than  allowed  by  an  ordinance  of  the  city,  up- 
on the  ground  that  such  ordinance  was  only 
for  the  protection  of  the  general  public. 

Ea^t  St.  Louis  Connecting  R.  Co.  y.  Egq- 
mann,  170  111.  538 ;  Illinois  C.  R.  Co.  v.  Gil- 
bert, 157  111.  354;  Bluedom  v.  Missouri  P.  R. 
Co.  108  Mo.  439 ;  Petty  v.  Hannibal  d  St.  J. 
R.  Co.  88  Mo.  306:  Cincinnati,  H.  d  D.  R. 
Co.  y.  McMullen,  117  Ind.  441. 

The  intestate's  right  of  action  against  the 
appellant  for  bodily  injuries  died  with  him. 
and  is  forever  extinct.  It  does  not  survive 
to  his  widow  and  child.  There  can  be  no 
recovery  for  their  benefit,  for  the  bodily  in- 
juries of  the  intestate.  But  the  statute  cre- 
ates a  new  right  of  action  founded  upon  a 
new  grievance,  namely,  causing  the  death  of 
the  intestate,  and  it  is  for  the  injury  sus- 
tained thereby,  by  the  widow  and  child  of 
the  intestate. 

Jeffersonville  R.  Co.  v.  Swayne,  26  Ind. 
477 ;  Whitford  y.  Panama  R.  Co.  23  N.  Y. 
465. 

Inasmuch  as  the  statute  does  not  transfer 
the  right  of  action  to  the  party  injured  to 
his  personal  representatives,  but  gives  a  new 
right  of  action  in  which  the  damages  are  to 
be  assessed  only  with  reference  to  the  injury 
resulting  from  the  death  to  the  beneficiaries, 
nothing  can  be  allowed  on  account  of  the 
mental  or  physical  suffering  or  other  injury 
to  the  deceased. 

Kansas  P.  R.  Co.  y.  Cutter,  19  Kan.  83: 
Illinois  C.  R.  Co.  y.  Barron,  6  Wall.  90,  18 
L.  ed.  591 ;  Blake  v.  Midland  R.  Co.  18  Q.  B. 
93;  Pennsylvania  R.  Co.  v.  Zebe,  S3  Pa. 
318;  Pennsylvania  R.  Co.  v.  Henderson,  51 
Pa.  315:  McKeever  v    Market  Street  R.  Co. 
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•69  Cal.  294;  Booth,  Street  Railways,  656; 
Tiffany,  Death  by  Wrongful  Act,  i  168; 
KJherokee  A  P,  Coal  d  Min,  Co.  y.  Limb,  47 
Kan.  469. 

Since  a  new  right  of  action  in  favor  of  the 
widow  and  child  of  the  intestate  is  created 
by  the  statute,  and  since  his  right  of  notion 
perishes  with  him,  and  is  forever  extinct,  he 
•could  not  make  an^  binding  contract  re- 
specting such  new  right  of  action. 

JeffersonvUle  R.  Co.  y.  Swayne,  26  Ind. 
^84;  Doyle  Y.  FitchburQ  R,  Co.  102  Mass. 
•66,  25  L.  R.  A.  157;  Internitional  d  G.  N, 
R.  Co.  Y.  Hinzie,  82  Tex.  623. 

Hadlej»  J.,  delivered  the  opinion  of  the 
•court: 

Appellee  brought  this  action  to  recover 
•damages  for  the  death  of  her  husband,  al- 
lege to  have  been  caused  by  the  negligence 
of  appellant.  The  complaint  is  in  three  par- 
agraphs, to  each  of  which  a  demurrer  was 
overruled.  The  answer  was  in  three  para- 
^aphs,  a  demurrer  to  the  second  of  which, 
was  sustained.  The  reply  to  the  third  par- 
agraph of  answer  was  m  three  paragraphs, 
and  a  demurrer  to  the  third  paragraph 
thereof  was  overruled.  The  cause  thus  at 
issue  was  tried  by  the  jury,  which  returned 
a  special  verdict  assessing  the  plaintiff's 
damages  at  $8,000.  A  judgment  for  $8,- 
000  was  rendered  in  favor  of  the  appellee. 
The  action  of  the  court  upon  the  demurrers, 
and  in  overruling  appellant's  motion  for  a 
new  trial,  for  a  venire  de  novo,  for  judgment 
on  special  verdict,  in  arrest  of  judgment,  and 
to  modify  the  judgment,  is  separately  as- 
•signed  as  error. 

The  principal  facts  covered  by  the  com- 
plaint are  as  follows:  On  the  5th  day  of 
•July,  1893,  plaintiff's  decedent,  Henry  E. 
Moore,  entered  the  employ  of  appellant,  as 
night  operator,  at  its  yard  office  in  the  city 
of  Logansport,  where  and  in  which  capacity 
he  continued  until  February  16,  1894,  when 
he  received. injuries  resulting  in  his  death; 
that  on  the  fatal*  night,  while  engaged  in  dis- 
charging the  duties  imposed  by  his  said  em- 
ployment, about  8:45  p.  M.,  he  had  received 
by  wire,  and  under  directions  of  appellant 
had  delivered,  an  order  to  the  conductor  and 
engineer  of  freight  train  No.  77,  while  the 
same  was  running  west  through  the  yards 
at  a  rate  of  4  or  5  miles  an  hour;  and  when 
decedent  turned  from  delivering  said  mes- 
sage, to  return  to  his  post  of  dutv,  and  while 
in  the  line  of  duty,  and  without  fault  or  neg- 
ligence on  his  part,  one  of  appellant's  loco- 
motive engineers,  in  the  employ  of  appel- 
lant and  in  charge  of  appellant's  locomotive 
drawing  appellant's  wreck  train  upon  appel- 
lant's main  track,  so  carelessly  and  negli- 
gently ran  said  locomotive  and  wreck  train 
eastward  through  said  yards,  with  the  engine 
reversed,  the  tender  in  front,  and  so  careless- 
ly and  negligently  managed  and  operated 
said  locomotive  and  train,  without  giving 
any  warning,  or  displaying  any  light,  or 
ringing  a  bell  or  sounding  a  whistle,  and 
at  a  speed  of  20  miles  an  hour,  as  to,  and 
did,  without  warning  and  without  notice  to 
plaintiff's  decedent,  negligently  run  upon 
and  over  the  body  of  plaintiff's  decedent, 


causing  his  death.  In  the  second  para- 
graph it  is  further  averred  that  Lo- 
gansport is  a  city  of  16,000  inhabitants, 
and  at  the  time  of  the  injury  to  plain- 
tiff's decedent  said  city  had  ordinances  in 
force  requiring  trains  to  be  run  through  said 
citv  after  sunset  at  a  speed  not  exceeding  6 
miles  per  hour,  and  that  trains  and  locomo- 
tives being  run  backward,  or  with  tender  in 
front,  should  carry  signal  lights  in  front, 
and  should  be  announc^  by  ringing  the  bell 
and  sounding  the  whistle,  and  that  said  en- 
gineer so  in  the  employ  of  appellant,  and  so 
in  charge  of  appellant's  said  locomotive  and 
wreck  train,  negligently  ran  said  locomotive 
and  tender  backward  at  a  speed  of  20  miles 
per  hour,  within  the  limits  of  said  town, 
without  ringing  the  bell  or  sounding  the 
whistle,  or  displaying  any  signal  light  in 
front  of  said  tender,  in  violation  of  said  city 
ordinance.  Appellee  concedes  that  the  com- 
plaint is  grounded  upon  the  first  branch  of 
the  fourth  clause  of  what  is  known  as  the 
"Coemployees'  Liability  Act"  (Burns's  Rev. 
Stat.  1894,  §  7083),  which  reads  as  follows: 
"Where  such  injury  was  caused  h^  the  negli- 
gence of  any  person  in  the  service  of  such 
corporation  who  has  charge  of  any  .  .  . 
locomotive  engine  or  train  upon  a  railway." 

Appellant's  learned  counsel  first  assail  the 
oomplaint  for  failure  to  disclose  in  either 
paragraph  some  duty  owing  by  appellant  to 
the  deceased  that  had  not  been  performed, 
their  contention  being  that  all  the  perils 
pleaded  were  obvious  and  ordinary  risks  as- 
sumed by  the  deceased.  When  it  clearly  ap- 
pears from  the  record  that  the  jud^ent 
rests  upon  a  good  paragraph  of  complaint, 
the  overruling  of  a  demurrer  to  a  bad  para- 
graph is  not  available  error  on  appeal. 
Therefore,  without  considering  the  sufficiency 
of  the  first  paragraph  of  complaint,  which  is 
urged  upon  our  attention,  we  pass  to  the  sec- 
ona,  which  sets  out  the  facts  in  greater  de- 
tail, and  to  which  the  special  verdict  seems 
to  have  been  especially  directed. 

Appellee  insists  that,  if  any  fundamental 
fact  is  insufficiently  alleged,  we  may  read  it 
into  the  complaint  from  the  findings  of  the 
jury.  This  is  not  the  law.  When  a  plead- 
ing is  tested  by  demurrer,  it  must  stand  or 
fan  by  its  own  averments.  It  can  find  nei- 
ther weakness  nor  strength  from  other  parts 
of  the  record.  American  Tns.  Co.  v.  Replogle, 
114  Ind.  1-7;  Cole  v.  Cray,  139  Ind.  396- 
399;  Runner  v.  Scotty  150  Ind.  441.  There 
is  no  longer  any  ground  for  contention  over 
the  rule  that  an  employee  assumes  all  the 
obvious  and  ordinary  perils  incident  to  his 
employment,  and  we  find  nothing  in  the  stat- 
ute relied  upon  by  appellee  to  lessen  the  de- 
gree of  dili^nce  and  responsibility  required 
of  the  servant  for  his  own  protection. 

Looking,  then,  to  the  facts  pleaded  in  the 
second  paragraph  of  complaint,  for  unper- 
formed duty  of  appellant  to  the  deceased,  it 
is  first  insisted  that  it  does  not  sufficiently 
show  that  the  accident  occurred  within  the 
corporate  limits  of  the  city  of  Logansport. 
It  is  averred  that  appellant  maintained 
yards,  and  a  telegraph  office  therein,  "at" 
the  city  of  Logansport;  that  the  deceased 
was  employed  as  operator  in  said  telegraph 
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office;  that  it  was  bis  duty  to  receive  and  de- 
liver orders  to  train  crews  passing  said  of- 
fice ;  and  in  passing  from  said  office  to  deliv- 
er an  order  to  train  No.  77,  westward  bound 
on  the  main  track,  he  was  required  to  pass 
over  a  number  of  other  tracks,  etc.,  and  was 
killed  by  the  negligent  act  of  the  engineer, 
etc.;  that  the  city  of  Logansport  is  an  in- 
corporated city  of  16,000  inhabitants,  and 
had  in  force  on  the  fatal  night  an  ordinance, 
etc.  In  criminal  pleading,  in  laying  the 
venue,  an  approved  form  is  to  charge  that 
the  crime  was  committed  "at  Cass  coxmty;" 
and  the  above  averments,  we  think,  suffi- 
ciently show  that  the  place  of  injury  was 
within  the  corporate  limits  of  the  city  of  Lo- 
gansport. 

While  we  apply  the  rule  that  a  servant 
must  look  out  for  his  own  safety,  and  heed, 
at  his  peril,  all  open  and  ordinary  dangers, 
we  must  also  give  force  to  the  correlative 
rule,  equally  well  established,  that  the  serv- 
ant himself,  observing  due  care,  has  a  right 
to  believe,  and  to  relv  upon  his  belief,  that 
the  master  has  done  Kis  duty  in  the  promo- 
tion of  safety;  and  in  this  instance  the  de- 
ceased had  a  right  to  believe  that  appellant 
would  obey  the  city  ordinance  which  forbade 
the  running  of  trains  through  the  city  at  a 
greater  rate  of  speed  than  6  miles  an  hour, 
and  that  required  all  backing  trains,  or  re- 
versed engines  with  tenders  in  front,  after 
night,  to  carry  a  light  in  front,  and  to  sound 
the  whistle  and  ring  the  bell.  A  disregard 
of  the  ordinance,  under  §  7083,  supra,  will 
extend  to  the  engineer  in  the  employ  of  ap- 
pellant, and  in  charge  and  management  of 
its  locomotive  and  train;  and  if  said  ordi- 
nance was  disobeyed  by  said  engineer,  as 
averred,  the  jury  would  have  the  ri^ht  to 
impute  such  disobedience  as  negligence. 
Sioindell  v.  State,  Maxey,  143  Ind.  153-168, 
35  L.  R.  A.  50;  Pennsylvania  Co,  v.  Stege- 
meier,  118  Ind.  305.  It  will  not  do  to  say, 
as  appellant  contends,  that  the  deceased,  be- 
ing in  the  service  of  the  company,  and  fa- 
miliar with  the  needs  of  the  service,  in  run- 
ning trains  backward  and  forward  through 
the  yards,  and  sometimes  at  a  great  rate  of 
speed,  was  not  entitled  to  the  protection  af- 
forded by  the  ordinance.  The  power  of  a 
city  to  pass  such  an  ordinance  i4  conferred 
as  a  police  power  for  the  protection  of  the 

Sublic,  and  all  the  public;  and  because  the 
eoeased  happened  to  be  in  the  service  of  the 
company,  within  the  inhibited  territory,  pre- 
sents no  reason  for  depriving  him  of  its  pro- 
tection. East  8t.  Louis  Connecting  R,  Co, 
V.  Eggmann,  170  111.  538;  Illinois  C.  R.  Co. 
y.Oilhert,  157  111.  354;  Bluedom  y,  Missouri 
P.  R.  Co,  108  Mo.  439.  It  follows,  therefore, 
that  the  jury  had  the  right  to  find,  if  the 
evidence  warranted,  that  obedience  to  the 
city  ordinances  was  a  duty  owing  by  appel- 
lant to  the  deceased,  and  its  violation  was 
not  an  assumed  risk,  but  negligence  of  ap- 
pellant. 

The  second  paragraph  of  the  complaint  is 
good.  The  special  verdict  finds  that  Logans- 
port  is  an  incorporated  city  of  18,000  inhabi- 
tants; that  the  deceased  was  injured  within 
the  corporate  limits  of  the  city;  that  at  the 
time  of  the  accident  the  city  had  in  force  or-  ^ 
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dinances  forbidding  the  running  of  trains 
through  the  city  at  a  greater  rate  of  speed 
than  6  miles  an  hour;  that  all  engines  run- 
ning backward,  with  tender  in  front,  after 
sunset,  should  display  a  bright  liffht  in  front,, 
and  ring  the  bell  continuously,  wbile  passing 
through  the  city ;  that  these  ordinances  were 
being  violated  at  the  time  of  the  injury.  And 
in  other  respects  the  record  affirmatively 
shows  tiiat  the  judgment  rests  upon  the  sec- 
ond paragraph  of  the  complaint.  We  will, 
therefore,  not  consider  the  sufficiency  of  the 
first  and  third  paragraphs  of  complaint. 

The  next   question   arises   upon    the  sus- 
taining of  the  demurrer  to  the  second  para- 
graph of  the  answer.    This  answer  is  plead- 
ed to  the  whole  complaint.     It  counts  upon 
a  contract  of  membership  held  by  the  de- 
ceased   in   an   organization   known    as    the 
"Voluntary  Relief  Department  of  the  Penn- 
sylvania   Lines    West    of    Pittsburgh,"    of 
which  appellant  was  one;  "tihat  said  depart- 
ment ana  its  funds  were  managed  by  said 
lines  without  expense  to  the  fund,  and  that 
they  guaranteed  the  payment  of  all  its  obli- 
gations, and  made  up  all  deficiencies  in  the 
fund  to  meet  the  payment  of  all  benefits  due 
its  members;  that   said     relief   department 
had  a  set  of  rules  and  regulations  by  which 
it  and  its  members  were  governed,  and  to 
which  all  persons  assented,  and  agreed  to  be 
bound  by,  when  they  became  menibers  there- 
of, a  copy  of  which  was  filed  with,  and  made 
a  part  of,  said  answer;  that  the  decedent  on 
the  7th  day  of  October,  1893,  made  applica- 
tion and  became  a  member  on  the  terms  of 
the  regulations  by  which  said  department  was- 
operated,  and  continued  such  member  untif 
his  deatii;  that  his  application,  made  over 
his  own   signature,   contained   this    express 
stipulation  and  agreement,  to  wit:     'And  I 
agree  that  the  acceptance  of  benefits  fromr 
the  said  relief  fund,  for  injury  or  death,  shall 
operate  as  a  release  of  all  claims  for  dam- 
ages   against   said   company,   arising   from 
such  injury  or  death,  which  could  be  made 
by  or  Uirough  me,  and  that  I  or  my  le^l 
representatives  will  execute  such  further  in- 
strument as  may  be  necessary  formally  to 
evidence  such  acquittance.'  "    The  Book  of 
Regulations    (a  part  of  the  contract)    con- 
tained the  following    further    provision,  to- 
wit:     "Should  a  member,  or  his  legal  repre- 
sentatives, bring  suit  against  either  of  the 
companies  now  associated  in  administering 
the  relief  department,  or  that  may  hereafter 
be  associated,  for  damages  on  account  of  in- 
jury or  death  of  such  member,  payment  of 
benefits -from  the  relief  fund  on  account  of 
the  same  shall  not  be  made  until  such  suit 
is  discontinued.     If  prosecuted  to  judgment 
or  compromise,  any  payment  of  judgment  or 
amount  in  compromise  shall  preclude  any 
claim  upon  the  relief  fund  for  such  injurr 
or  death."     The  answer  further  alleges  that 
the  appellee,  Anna  B.  Moore,  his  then  wife, 
was  made  his  beneficiary  in  said  fund,  and, 
in  event  of  his  death,    should    receive   the 
death  benefit   therein    provided    for,    which 
was  $500,  and  that  after  his  death  she  did 
receive  from  said  fund,  as  such  death  benefit, 
said  sum  of  $500,  and  executed  and  deliverect 
to  the  appellant  her  instrument  in  writing 
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releasing  it  from  all  further  liability.    The 
question  arises,  Did  the  acceptance  by  the 

Slaintiff  of  the  death  benefit  from  said  relief 
epartment  release  her  claim  aeoin^t  appel- 
lant for  the  wrongful  death  of  ner  hudband, 
or  does  her  act  come  under  the  protecting 
provisions  of  §  5,  Acts  1803  (Acts  1893,  p. 
294,  chap.  130;  Burns's  Rev.  Stat.  1894,  § 
7087 )  ?  The  language  of  the  statute  is,  "All 
contracts  made  by  railroads  .  .  .  with 
their  employees,  or  rules,  or  regulations 
adopted  by  any  corporation,  releasing  or  re- 
lieving it  from  liability  to  any  employee  hav- 
ing a  right  of  action  xmder  the  provisions  of 
this  act,  are  hereby  declared  null  and  void." 
Appellant  insists  that  the  contract  set  out  in 
said  second  answer  does  not  come  within  the 
provisions  of  the  statute,  while  the  contrary 
16  maintained  b^  the  appellee.  It  will  be 
noted  that  the  inhibition  of  the  statute  is 
against  the  making  of  any  contract  exoner- 
ating a  railroad  company  from  a  future  lia- 
bility to  an  employee.  The  statute  attempts 
only  to  forbid  such  contracts  as  release  the 
company  from  liability  to  an  action  under 
the  provisions  of  the  act,  and  the  act  pro- 
vides, and  seeks  to  regulate,  no  rights  of  ac- 
tion except  such  as  spring  from  the  n^li- 
gence  of  tne  company  or  its  employees.  The 
only  purpose  of  the  statute,  therefore,  is  to 
prohibit  the  making  of  contracts  relieving 
a  railroad  from  liability  for  future  negli- 

fence  of  itself  and  certain  of  its  employees. 
6  the  contract  pleaded  such  an  one?  It 
shows:  That  a  number  of  railroads  consti- 
tute the  Relief  Department  of  the  Pennsyl- 
vania Lines  West  of  Pittsburgh,  of  which  ap- 
pellant was  one.  That  the  associated  roaas 
a.ssumed  control  and  administration  of  the 
department  without  cost  to  the  fund.  That 
they  contribute  largely  to  the  fund.  That 
they  ^arantee  that  the  benefits  stipulated 
for  with  employees  shall  be  paid  in  full. 
That  membership  therein  is  voluntary.  That 
the  emplovee  is  entitled  to  his  benefits,  if 
disablea  from  any  cause, — from  sickness, 
from  accident,  from  his  own  fault  as  well  as 
from  the  fault  of  the  company.  If  disabled 
without  fault  of  the  company,  the  living  or 
death  benefit  may  be  drawn  from  the  lund 
without  question.  If  by  the  fault  of  the 
company,  he  may,  after  injury,  elect  whether 
he  will  accept  the  benefits  from  the  fund,  or 
pursue  his  remedy  at  law  against  the  com- 
pany. And  that,  when  he  signs  the  contract 
the  only  obligation  assumed  is  that,  if  in- 
jured by  the  fault  of  the  company,  he  will 
not  seek  double  compensation,  by  pursuing 
both  the  relief  fund  and  the  company.  It 
f urther ,  shows,  in  effect,  that  when  disabil- 
ity comes,  and  all  the  facts  and  conditione 
are  known  to  him,  he  is  at  perfect  liberty 
to  tlien  choose  between  the  relief  fund  and 
the  treasury  of  the  company, — whether  he 
will  accept  the  sure  and  immediate  benefits 
from  the  fund,  or  take  his  chances  in  the 
courts  against  the  company, — ^and  that  an 
adoption  of  one  course  shall  be  held  to  be 
an  abandonment  of  the  other.  This  is  the  es- 
sence of  the  contract  pleaded.  It  bears  no 
semblance  to  an  absolute  contract  for  the 
release  of  the  company  from  liability,  under 
the  provisions  of  tne  statute. 
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The  question  here  involved  is  not  a  new 
one  to  tne  courts.  It  has  long  been  the  law 
that  a  railroad  shall  not  contract  against 
liability  for  its  future  negligence,  as  being 
against  public  policy,  in  that  such  a  right 
would  induce  carelessness  for  the  safety  ot 
employees;  and  similar  contracts  with  relief 
associations  have  often  been  before  the 
courts  of  the  country  for  construction.  In 
Johnson  V.  Philadelphia  d  B.  R.  Go.  163  Pa. 
127,  the  court,  having  under  review  a  con- 
tract in  all  material  respects  like  the  one 
here,  says:  "But,  even  in  cases  of  injury 
through  the  company's  negligence,  there  is 
no  waiver  of  any  right  of  action  that  the  per- 
son injured  may  thereafter  be  entitled  to. 
It  is  not  the  signing  of  the  contract,  but  the 
acceptance  of  benetlts  after  the  accident, 
that  constitutes  the  release.  The  injured 
party,  therefore,  is  not  stipulating  for  the 
luture,  but  settling  for  the  past.  He  is  not 
agreeing  to  exempt  the  company  from  liabil- 
ity for  negligence,  but  accepting  compensa- 
tion for  an  injury  already  caused  thereby." 
In  the  case  of  Ringle  v.  Pennsylvania  R.  Co. 
164  Pa.  529,  in  construing  a  contract  the 
same  in  terms  as  this  one,  the  court  says: 
"In  the  present  case  there  is  an  additional 
agreement  that  the  plaintiff  shall  'execute 
such  further  instrument  as  may  be  necessary 
formally  to  evidence  such  acquittance,'  and 
it  is  argued  that  no  such  release  has  been 
executed  b^  plaintiff.  But  it  is  not  neces- 
sary that  it  should  be.  The  acceptance  of 
benefits  is  the  substance  of  the  release,  and 
the  agreement  for  a  further  instrument  is  by 
its  express  terms  a  mere  formality  for  con- 
venience of  evidence."  In  the  case  of  Otis 
V.  Pennsylvania  Co.  71  Fed.  Rep.  136,  the 
contract  considered  was  identical  with  the 
one  pleaded  in  this  answer;  and,  concerning 
it,  Baker,  J.,  says:  "As  a  general  proposi- 
tion, it  is  unquestionably  true  that  a  raiK 
road  company  cannot  relieve  itself  from  re> 
sponsibility  to  an  employee  for  an  injury  re- 
sulting from  its  own  negligence,  by  any  con- 
tract entered  into  for  that  purpose  before- 
the  happening  of  the  injury,  and,  if  the  con- 
tract under  consideration  is  of  that  charac- 
ter, it  must  be  held  to  be  invalid.  But,  up- 
on a  careful  examination,  it  will  be  seen  that 
it  contaiiA  no  stipulation  that  the  plaintiff 
should  not  be  at  liberty  to  brinff  an  actioiu 
for  damages  in  case  he  sustained,  an  injury^ 
through  the  negligence  of  the  defendant. 
He  still  had  as  perfect  a  right  to  sue  for  his- 
injury  as  though  the  contract  had  never 
been  entered  into.  Before  the  contract  was 
entered  into,  his  right  of  action  for  an  in- 
jury resulting  from  the  defendant's  negli- 
gence was  limited  to  a  suit  against  it  for  the 
recovery  of  damages  therefor.  By  the  con- 
tract he  was  given  an  election  either  to  re- 
ceive the  benefits  stipulated  for,  or  to  waive 
his  rights  to  the  benefits,  and  pursue  his 
remedy  at  law.  He  voluntarily  agreed  that, 
when  an  injury  happened  to  him,  he  would 
then  determine  whether  he  would  accept  the 
benefits  secured  by  the  contract,  or  waive 
them,  and  retain  his  right  of  action  for  dam- 
ages." In  Shaver  v.  Pennsylvania  Co.  71 
Fed.  Rep.  931,  Ricks,  J.,  reached  the  same 
conclusion  from  the  consideration  of  a  simi- 
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lar  contract.  Again,  in  Pittsburg,  C,  O,  d 
Bt.  L.  R,  Co,  V.  Cox,  55  Ohio  St  407,  35  L. 
R.  A.  507,  the  supreme  court  of  Ohio  ex- 
pressed its  view  of  a  similar  contract  in  the 
following  words:  "This  claim  arises,  we 
think,  from  a  misconception  of  the  contract, 
— in  assuming  that  by  the  contract  the  em- 
ployee releases  some  future  right  of  action 
against  the  company.  On  a  previous  page 
we  have  undertaken  to  show  that  such  is  not 
the  case;  that  there  is  no  waiver  of  any 
cause  of  action  which  the  employee  may  be- 
come entitled  to,  and  that  it  is  not  the  sign- 
ing of  the  contract,  but  the  acceptance  of 
benefits  after  the  accident,  that  constitutes 
the  release.  When  that  occurs,  he  is  not 
stipulating  for  the  future;  he  is  but  settling 
for  the  past.  He  accepts  compensation  for 
injuiy  already  received."  The  same  view 
is  held  by  the  supreme  court  of  Iowa,  an- 
nounced in  Donald  v.  Chicago,  B,  d  Q.  R.  Co. 
93  Iowa,  284,  33  L.  R.  A.  492;  and  by  the 
supreme  court  of  Maryland  in  Fuller  v.  Bal- 
timore d  0.  Employees*  Relief  Asso.  67  Md. 
433;  and  by  the  supreme  court  of  Nebraska 
in  Chicago,  B.  d  Q,  R.  Co.  v.  Curtis,  51  Neb. 
442;  and  to  the  same  effect  is  the  case  of 
Maine  v.  Chicago,  B.  d  Q.  R.  Co.  (Iowa)  70 
N.  W.  630,  and  that  of  Lease  v.  Pennsylva- 
nia Co.  10  Ind.  App.  47.  The  contract  for- 
bidden by  the  statute  is  one  relieving  the 
company  from  liability  for  the  future  negli- 
gence of  itself  and  employees.  The  contract 
pleaded  does  not  provide  that  the  company 
shall  be  relieved  from  liability.  It  expressly 
recognizes  that  enforceable  liability  may 
arise,  and  only  stipulates  that,  if  the  em- 
ployee shall  prosecute  a  suit  against  the 
company  to  final  judgment,  he  shall  thereby 
forfeit  his  right  to  the  relief  fund,  and,  if 
he  accepts  compensation  from  the  relief  fund, 
lie  shall  thereby  forfeit  his  right  of  action 
against  the  company.  It  is  nothing  more 
nor  less  than  a  contract  for  a  choice  between 
sources  of  compensation,  where  but  a  single 
one  existed,  ana  it  is  the  final  choice — the  ac- 
ceptance of  one  against  the  other — that  gives 
validity  to  the  transaction. 

But  appellee  contends  that  some  of  the 
cases  cited  above  arose  in  states  having  no 
similar  statute,  and  that  the  question  of  the 
railroad's  contractual  relief  from  liability 
was  propounded  as  beinc  against  public  pol- 
icy, and  not  as  in  violation  of  a  statute,  and 
hence  should  not  be  accepted  as  authority. 
The  answer  to  this  is  that  the  statute  also 
rests  upon  public  impolicy,  or  it  has  nothing 
whatever  to  stand  upon.  The  right  to  con- 
tract upon  subjects  of  themselves  lawful,  by 
persons  sui  juris,  is  beyond  legislative  con- 
trol, so  long  as  the  ri^nt  is  exercised  with- 
out injury  to  the  public.  The  ripht  to  con- 
tract is  inherent,  and  is  inseparably  connect- 
ed with  the  right  to  own  and  control  prop- 
erty, and  "is  a  primary  prerogative  of  free- 
dom." 2  Wharton,  Contr.  S  1061.  There- 
fore, in  construing  the  act  in  question,  it 
must  be  assumed  that  the  legislature  In- 
tended to  prohibit  only  such  contracts  as 
injuriously  affected  the  public;  and  can  it 
be  said  that  a  contract  providing  that  in  the 
future,  when  an  injurv  may  be  suffered,  the 
injured  party  shall  then  be  free  to  choose 
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which  of  two  remedies  will  be  moet  useful 
to  him  and  most  to  be  preferred,  is  against 
public  policy?  We  do  not  see  why,  and  are 
constrained  to  hold  that  the  contract  pleaded 
in  the  second  answer  is  not  within  the  in- 
hibition of  §  7087,  supra,  and  that  the  same 
may  be  pleaded  as  a  defense.  We  are  mind- 
ful that  this  court,  in  the  case  of  Pittsburg, 
C.  C.  d  8t.  L.  R.  Co.  v.  Montgomery  (Ind.) 
49  N.  £.  582,  held  a  view  of  this  question  at 
variance  with  the  opinion  herein  expressed, 
and  which,  after  a  more  thorough  examina- 
tion of  the  decided  cases,  we  find  to  be  in  con- 
flict with  the  very  decided  weight  of  author- 
ity. Indeed,  the  cases  seem  now  to  be  in 
substantial  accord.  The  case  of  Miller  v. 
Chicago,  B.  d  Q.  R.  Co.  65  Fed.  Rep.  305 
( the  only  case  relied  upon  as  authority  upon 
this  question) ,  was  subsequently  appealed  to 
the  United  States  circuit  court  of  appeaU, 
eighth  district,  and  the  doctrine  of  the  lower 
court  inferentially  disapproved,  by  the  court 
announcing,  in  substance,  that  the  authori- 
ties were  all  the  other  way,  though  the  ques- 
tion here  was  not  decided,  as  not  being  nec- 
essary to  a  disposition  of  the  case.  Chicago, 
B.  d  Q.  R.  Co.  V.  Miller,  40  U.  S.  App.  448, 
76  Fed.  Rop.  439,  22  C.  C.  A.  264.  So  far 
as  the  case  of  Pittsburg,  C.  C.  d  8t.  L.  R. 
Co.  V.  Montgomery  (Ind.)  49  N.  E.  582,  is 
in  conflict  with  the  opinion  herein  announced, 
the  same  is  disapproved. 

As  before  stated,  the  second  answer  goes 
to  the  whole  ccHn plaint.  The  plaintiff,  a^ 
administratrix,  sues  for  the  use  of  herself, 
as  widow,  and  for  the  infant  child  of  the  de- 
cedent, under  Bums's  Rev.  btat.  1894,  S  285 
(Horner's  Rev.  SUt  1897,  §  284).  Under 
this  statute,  if  the  intestate  had  a  cause  of 
action  against  appellant  for  his  injuries, 
death  ensuin^^  therefrom,  a  right  of  action 
accrued  to  his  personal  representative  for 
the  use  of  his  next  of  kin.  whether  the  right 
of  the  administratrix  was  but  a  continuation 
of  the  intestate's  right  to  sue,  as  contended 
by  appellant,  or  whether  it  was  a  newly-cre- 
ated riffht,  as  our  cases  hold,  is  unimportant 
here.  However  it  may  be,  the  right  exists 
only  by  virtue  of  the  statute,  and  exists,  not 
for  the  benefit  of  the  intestate's  estate,  but 
as  a  source  of  compensation  to  those  who  by 
the  death  become  the  parties  injured  by  the 
wrongful  act  of  the  defendant.  Hilliker  v. 
Citizens*  Street  R.  Co.  (Ind.)  1  Repr.  529, 
52  N.  E.  607. 

The  deceased  at  the  time  of  his  death  had 
not  elected  whether  he  would  accept  compen- 
sation from  the  relief  fund,  or  seek  his  dam- 
ages by  action  at  law  against  the  appellant. 
Subsequent  to  his  death  the  plaintiff,  a^* 
widow,  and  who  was  named  in  the  contract 
as  the  sole  beneficiary  of  the  death  benefit, 
accepted  the  stipulated  amount,  $500,  in  full 
satisfaction,  and  executed  to  appellant  a  re- 
lease from  further  liability.  Appellant  con- 
tends ^at,  since  the  widow  was  the  sole  ben- 
eficiary named  in  the  contract  with  the  re- 
lief department,  her  acceptance  of  the  full 
sum  extinguished  all  further  claim  against 
the  company.  We  cannot  assent  to  thi^ 
proposition.  Before  death  came  to  Moore, 
he  had  a  cause  of  action  against  appellant 
that  he  had  not  released,     upon  his  death 
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the  law  conferred  a  right  of  action  upon  his 
representative  for  the  use  of  his  next  of  kin, 
for  the  use  of  his  child  as  well  as  for  the 
use  of  his  widow;  and  no  act  of  the  latter, 
without  the  la¥rful  consent  of  the  child,  will 
deprive  the  child  of  its  benefit.  The  widow 
could  only  release  what  she  was  entitled  to. 
Chicago,  B.  d  Q,  R,  Co,  v.  Wymore,  40  Neb. 
645.  The  answer  avers  that  after  the  death 
of  her  husband,  and  after  she  had  become  a 
beneficiary  in  a  rieht  of  action  aeainst  the 
company,  without  Fraud  she  agreed  with  ap- 
pellant, and  accepted  the  $500  death  benefit 
in  full  satisfaction  of  her  claim  growing  out 
of  the  death  of  her  husband;  and  there  is 
perceived  no  sufficient  reason  why  she  should 
not  be  bound  by  it.  But  her  release  in  no 
way  affected  the  rights  of  the  child,  and  for 
the  use  of  the  child  s  estate,  in  her  represen- 
tative capacity,  the  plaintiff  has  the  right 
to  maintain  this  action.  It  follows  that  as 
the  second  answer  was  pleaded  to  the  whole 
complaint,  and  is  good  only  as  to  a  part,  the 
demurrer  thereto  was  properly  sustained. 
The  third  paragraph  of  answer  was  par- 
tial, and  was  addressed  only  to  so  much  of 
the  complaint  as  sought  a  recovery  for  the 


use  of  the  widow.  It  averred  that  after  the 
death  of  her  husband,  in  consideration  of 
$500,  she  fully  released  the  appellant.  The 
plaintiff  replied  to  the  third  answer  in  three 
paragraphs.  In  the  third  paragraph  she 
set  up  substantially  the  same  facts  and  ex- 
hibits as  were  set  out  in  the  second  para- 
graph of  answer,  and  averred  that  the  $600 
was  received  by  her  under  and  in  pursuance 
of  her  deceased  husband's  contract  with  said 
relief  department,  and  not  otherwise,  and 
that  said  contract  was  invalid  and  void.  To 
this  paragraph  of  reply  a  demurrer  was  over- 
ruled, which  forms  the  basis  for  appellant's 
fifth  assignment  of  error.  The  question  pre- 
sented by  this  reply  is  the  same  as  that  oon- 
sidered  at  length  as  arising  upon  the  second 
paragraph  of  answer,  and,  for  the  reasons 
there  ffiven,  we  hold  that  the  court  erred  in 
overruling  the  demurrer  thereto.  For  this 
error  the  cause  must  be  reversed. 

Judgment  reversed,  and  cause  remanded, 
with  instructions  to  sustain  appellant's  de- 
murrer to  the  third  paragraph  of  reply  to 
third  paragraph  of  answer,  and  for  further 
proceedings  in  accordance  with  this  opinion. 
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Willis  JOHNSON,  Appt, 

V. 

CHARLESTON  &  SAVANNAH  RAILWAY 
COMPANY,  Hespt. 

(56  S.  C.  152.) 

1.  The  release  of  the  liability  of  a 
railroad  company  by  an  employee's 
election  to  accept  tbe  benefit  of  a  re- 
lief fund  in  lieu  of  his  right  of  action  for 
damages  is  not  prohibited  by  Const.  1895,  art. 
9.  8  1^1  giving  such  empioyees  the  same 
rights  and  remedies  allowed  to  persons  who  are 
not  employees  in  certain  cases,  and  providing 
that  any  waiver  of  the  benefit  of  that  section 
shall  be  null  and  void. 

2.  A  contract  by  nvblch  the  acceptance 
of  benefits  from  a  relief  orffanlsatlon 
by  a  railroad  employee  who  has  been  in- 
jured will  operate  to  release  the  railroad  com- 
pany from  liability  to  damages,  but  which 
gfyes  him  the  option  to  accept  such  benefits 
or  to  decline  them  and  retain  his  right  of  ac- 
tion against  the  railroad  company,  is  not 
against  public  policy. 

On  rehearinff, 

8.  A  constitutional  auestlon  Is  not  In- 
volved In  a  case  so  as  to  require  the  call- 
ing In  of  the  Judges  of  the  circuit  courts  to 
assist  in  Its  decision  upon  failure  of  the 
Judges  of  the  supreme  court  to  agree,  under 
the  provisions  of  Const,  art.  5,  8  12,  where 
the  record  does  not  show  that  the  question 
was  presented  to  and  considered  by  the  trial 
Judge. 

4.  Although  a  constitutional  amotion 
Is  Involved  la  a  case,  yet  the  circuit 
Judges  need  not  be  called  in  to  assist  In  its 

Note. — See  a^so  Pittsburg,  C.  C.  &~St.  L.  R. 
Co.   V.   Moore    (Ind.)    ante,  638,   and   footnote 
thereto. 
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decision  under  Const,  art.  6,  |  12,  In  ease  of 
failure  of  the  Judges  of  the  supreme  court 
to  agree.  If  there  IS  another  question  In- 
volved not  requiring  a  construction  of  tho 
Constitution,  which  is  decisive,  and  npon 
which  the  conclusions  reached  manifestly 
turned. 

(Pope  and  Gary,  JJ.,  dissent  from  mroposition§ 

1  and  2.) 

(January  16,  1899.) 

APPEAL  bjr  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Charleston  County 
in  favor  of  defendant  in  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr,  "W,  St«  Jnlien  JerTcy,  for  appel- 
lant: 

The  contract  was  null  and  void  as  against 
public  policy. 

1  Story,  feq.  Jur.  §290;  1  Fonbl.  Eq.  Bk. 
4,  chap.  4,  §  4. 

If  the  ^'contract  binds  the  maker  to  do 
something  opposed  to  the  public  policy  of 
the  state,  or  nation,  or  conflicts  with  the 
wants,  interest,  or  prevailing  sentiment  of 
the  people,  or  our  ooligations  to  the  world, 
or  is  repugnant  to  tho  morals  of  the  times, 
it  is  void,  however  solemnly  the  same  may 
be  made." 

Greenhood,  Public  Policy,  1. 

The  general  rule  undoubtedly  is  that  a 
contract  to  do  an  act  which  is  prohibited  b^ 
statute,  or  which  is  contrary  to  public  poli- 
cy, is  void,  and  cannot  be  enforced  m  a 
court  of  justice. 

McConnell  v.  Kitchens,  20  S.  C.  438,  47 
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Am.  Bep.  845;  Bishop,  Contracts,  ff  50- 
473;  Beach,  Contracts,  f§  1415,  1502. 

A  corporation  cannot  provide  by  contract 
against  liability  for  negligence. 

Hutchinson,  Corporations,  §S  260-262, 
584;  Bailey,  Master  k  Servant,  475;  Neio 
York  C.  R.  Co,  v.  Lockwood,  17  Wall.  357, 
21  L.  ed.  627;  Stinson  v.  Neto  York  C,  R. 
Co.  32  N.  Y.  337,  88  Am.  Dec.  332 ;  Swindler 
V.  Uilliard,  2  Rioh.  L.  286,  45  Am.  Dec.  732; 
Cooley,  Torts,  687;  Greenhood,  Public  Poli- 
cy, 528;  Roeaner  v.  Hermann,  8  Fed.  Rep. 
782 ;  Lake  Shore  d  M.  S.  R,  Co.  v.  Spangler, 
44  Ohio  St.  471,  58  Am.  Hep.  833;  Johneon 
V.  Richmond  d  D.  R.  Co.  86  Va.  975;  Hie- 
aong  v.  Richmond  d  D.  R.  Co.  91  Ala.  514. 

A  contract  which  violates  the  provisions 
of  a  public  statute  is  contrary  to  public  pol- 
icy and  void. 

Beach,  Contracts,  i  1441 ;  Bemie  v.  Beck- 
er, 1  Kan.  226. 

Constitution  1895,  art.  9,  f  15,  both  de- 
clares and  extends  Uie  common  law  on  the 
Bubiect. 

Kansas  P.  R.  Co.  v.  Peavey,  29  Kan.  169, 
44  Am.  Rep.  630 ;  Lake  Shore  d  M.  S.  R.  Co. 
V.  Spangler,  44  Ohio  St  471,  58  Am.  Rep. 
833 ;  Little  Rock  d  Ft.  S.  R.  Co.  v.  Eubanke, 
48  Ark.  460. 

Contracts  to  do  acts  that  are  ill^al,  crim- 
inal, or  contrary  to  public  policy,  or  to  re- 
frain from  doing  what  the  law  requires,  are 
ab6«olutely  void. 

28  Am.  ft  Eng.  Enc.  Law,  477. 

This  subsequent  release  cannot  be  viewed 
as  a  new  ana  independent  contract,  because 
every  part  and  parcel  of  it,  including  the 
release  itself,  is  stipulated  for  in  the  origi- 
nal contract. 

A  void  act  is  one  which  is  entirely  null, 
not  binding  on  either  party,  and  not  suscep- 
tible of  ratification. 

28  Am.  &  Eng.  Enc.  Law,  478. 

A  person  who  has  derived  benefit  from  a 
contract  which  is  void  as  against  public  pol- 
icy is  not  estopped  thereby  to  defend  against 
such  contract  when  it  is  sought  to  be  en- 
forced against  him. 

Brown  v.  First  Nat.  Bank,  137  Ind.  655, 
24  L.  R.  A.  206;  Armstrong  v.  Toler,  11 
Wheat.  258,  6  L.  ed.  4G8 ;  Root  v.  Stevenson, 
24  Ind.  115;  Beach,  Contracts,  §  1499. 

When  a  contract  is  declared  void  as  against 
public  policy,  it  is  so  declared,  not  in  the  in- 
terest of  either  of  the  parties,  but  in  the  in- 
terest of  the  public.  The  defense  is  allowed, 
not  for  the  sake  of  the  defendant,  but  for 
the  sake  of  the  law  itself. 

Bailey,  Master's  Liability,  478. 

It  cannot  be  rendered  valid  by  invoking 
the  doctrine  of  estoppel. 

Brown  v.  First  2^^ at.  Bank,  137  Ind.  655, 
24  L.  R.  A.  206;  Miller  v.  Chicago,  B.  d  Q. 
R.  Co.  65  Fed.  Rep.  307. 

Messrs.  Mordecai  A  Gadsden,  for  re- 
spondent : 

The  courts  of  this  country  have  always 
encouraged  the  settlement  of  disputes  and 
the  compromise  of  actions,  and  this  is  all 
that  membership  in  this  association  includes. 

In  a  very  large  percentage  of  these  cases 
the  injury  results  from  the  undisputed  care- 
lessness of  the  employee  himself,  and  no  ac- 
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tion  against  the  company  results  therefrom; 
but  if  such  an  employee  is  a  member  of  the 
Relief  and  Hospital  Department  he  is  paid 
the  benefits  bv  that  association  just  the  same 
as  if  he  had  an  absolute  and  undisputed 
ri^t  of  action  against  the  company. 

There  is  an  inherent  right  of  a  man  to 
compromise  and  settle  any  cause  of  action 
which  may  have  accrued  to  him. 

Price  V.  Richmond  d  D.  R.  Co.  33  S.  C. 
556. 

The  decisions  have  sustained  the  contract 
now  under  consideration. 

Johnson  v.  Philadelphia  d  R.  R.  Co.  1G3 
Pa.  127;  daft  v.  Balilmore  d  0.  R.  Co. 
(Pa.)  8  Atl.  206;  Fuller  v.  Baltimore  d  O. 
Employees*  Relief  Asso.  67  Md.  433;  Spitze 
V.  Baltimore  d  0.  R.  Co.  75  Md.  162;  Rin- 
gle  V.  Pefinsylvania  R.  Co.  164  Pa.  529; 
Chicago,  B.  d  Q.  R.  Co.  v.  Wymore,  40  Neb. 
645;  Donald  v.  Chicago,  B.  d  Q.  R.  Co.  93 
Iowa,  284,  33  L.  R.  A.  492;  Chicago,  B.  d 
Q.  R.  Co.  V.  Bell,  44  Neb.  44;  Maine  v.  Chi- 
cago, B.  d  Q.  R.  Co.  (Iowa)  70  N.  W.  630; 
Chicago,  B.  d  Q.  R.  Co.  v.  Curtis,  51  Neb. 
442 ;  Lease  v.  Pennsylvania  Co.  10  Ind.  App. 
47 ;  Pittsburg,  C.  C.  d  St.  L.  R.  Co.  v.  Cox, 
55  Ohio  Sr.  497,  35  L.  R.  A.  507 ;  Eckman  v. 
Chicago,  B.  d  Q.  R.  Co.  169  111.  312,  38  L. 
R.  A.  750;  Owens  v.  Baltimore  d  O.  R.  Co. 
35  Fed.  Rop.  716,  1  L.  R.  A.  75;  State, 
Black,  V.  Baltimore  d  0.  R.  Co.  36  Fed.  Rep. 
655;  Martin  y.  Baltimore  dO.  R.  Co.  41  Fed. 
Rep.  125 ;  Vickers  v.  Chicago,  B.  d  Q.  R.  Co. 
71  Fed.  Rep.  139;  Otis  v.  Pennsylvania  Co. 
71  Fed.  Rep.  136;  Shaver  v.  Pennsylvania 
Co.  71  Fed.  Rep.  931;  Chicago,  B.  d  Q.  R. 
Co.  V.  Miller,  40  U.  S.  App.  448,  76  Fed* 
Rep.  441,  22  C.  C.  A.  264. 

Pope,  J.,  filed  the  following  opinion: 
This  action  for  damages  came  on  for  trial 
before  his  honor  Judge  R.  C.  Watte.  The 
hearing  was  confined  to  an  oral  demurrer  to 
the  second  affirmative  defense  set  up  in  the 
answer,  which  demurrer  was  overruled,  and 
from  the  order  of  Judge  Watte  overruling 
the  same  an  appeal  is  now  presented  to  this 
court.  It  will  be  proper,  therefore,  to  re- 
produce the  pleadings,  to  the  end  that  our 
ruling  may  be  properly  understood. 

Complaint  (caption  omitted)  :  'The 
complaint  of  Willis  Johnson  against  the 
Charleston  ft  Savannah  Railway  Company, 
defendant  herein,  respectfully  showeth: 
(1)  That  the  defendant  was,  at  the  time 
hereinafter  mentioned,  and  now  is,  a  corpo- 
ration duly  created  and  existing  under  the 
laws  of  the  state  aforesaid.  (2)  That  the 
plaintiff  was,  on  or  about  the  16th  dav  of 
November,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  ninety-six,  in  the 
employ  of  the  defendant  company  as  a  fire- 
man, and  was  there  actively  engaged  at  work 
on  a  train  of  said  defendant  company,  run- 
ning between  Charleston  and  Savannah. 
(3)  That  while  so  engaged,  at  Ridgeland.  in 
the  county  of  Beaufort  and  state  aforesaid, 
as  fireman  on  train  proceeding  from  Savan- 
nah to  Charleston,  under  charge  and  control 
of  Robert  Smart,  engineer,  it  became  the 
plaintiff's  duty  to  stand  upon  a  certain  plat- 
form, on  which  wood  was  piled,  and  from  said 
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platform  to  load  the  tender  with  fuel,  by 
throwing  sticks  of  wood  therein.  That,  after 
«upplying  the  tender  with  wood,  as  aforesaid, 
•on  a  signal  that  the  engine  was  about  to 
move,  the  plaintiff  steppra  to  the  edge  of  the 
said  platform,  and  thence  endeavored  to  step 
onto  the  engine.  (4)  That,  by  reason  of  the 
broken  and  unsound  condition  of  the  said 
platform  which  caused  the  fail  of  the  plain- 
tiff, and  the  sills  on  which  it  rested,  the  said 
platform  gave  wa^  under  the  weight  of  the 
plaintiff,  and  forcibly  precipitated  him  upon 
the  iron  structure  of  the  engine.  (6)  That 
the  broken  and  unsound  condition  of  the  said 
platform  which  caused  the  fall  of  the  plain- 
tiff, as  aforesaid,  was  the  residt  of  the  care- 
lessness and  negligence  of  the  defendant  in 
not  keeping  said  platform  in  good,  reason- 
able, and  safe  repair.  (6)  That,  by  reason 
•of  the  fall  aforesaid,  the  plaintiff  sustained 
serious  wounds  and  bruises  in  his  arm,  side, 
and  leg,  and  also  injuries  of  an  internal  na- 
ture, causing  him  severe  bodily  pain  and  suf- 
fering, so  that  he  is  not  able  to  perform  hu 
4iccustomed  labor.  That  he  has  already  ex- 
pended a  considerable  amount  of  money  for 
medicines  and  medical  attendance,  and  is  ad- 
vised by  his  physicians  that  his  said  injuries 
will  probably  disable  him  permanently  from 
performing  such  labor  as  ne  was  heretofore 
capable  of  performing,  and  will  continue  to 
•cause  him  pain  and  require  medical  atten- 
tion and  nouBdicine  for  Uie  rest  of  his  life. 
(7)  That,  by  reason  of  the  carelessness  and 
Diligence  of  the  defendant,  as  hereinbefore 
set  forth,  the  plaintiff  has  been  damaged  ten 
thousand  dollars,  wherefore  the  plaintiff 
demands  judgment  against  the  defendant  for 
the  sum  of  ten  thousand  dollars,  and  for  the 
<M>sts  and  disbursements  of  this  action.  Com- 
plaint verified.  W.  St.  Julien  Jervey,  Plain- 
tiff's Attorney." 

Answer:  **The  defendant,  the  Charleston 
A  Savannah  Railway  Company,  answering 
the  complaint  herein,  says:  (1)  This  de- 
fendant admits  the  allegations  contained  in 
the  first  paragraph  of  said  complaint.  (2) 
This  defendant  denies  the  allegations  con- 
tained in  the  second,  third,  fourth,  fifth, 
sixth,  and  seventh  paraCTaphs  of  said  com- 
plaint. And,  by  way  of  affirmative  defeni^e 
to  said  action,  this  defendant  says:  That 
the  injury  alleged  in  said  complaint  to  have 
been  received  by  the  plaintiff,  Willis  John- 
son, was  caused  by  the  contributory  negli- 
gence of  the  said  plaintiff,  in  not  exercisinir 
due  care  and  caution  in  stepping  on  said  en- 
gine from  said  platform,  and  that  but  for 
said  want  of  care  said  injury  would  not  have 
happened,  such  contributory  ne*?ligence  on 
the  part  of  the  plaintiff  being  the  primary 
cause  of  said  injury.  And,  by  way  of  afl!nn- 
ative  defense  to  said  action,  this  defendant 
alleires:  That  the  said  plaintiff,  at  the  time 
he  claims  to  have  received  the  alleged  in- 
jury, was  a  member  of  the  Plant  System  Re- 
fief  and  Hospital  Department.  The  said 
Relief  and  Hospital  Department  is  an  organ- 
ization formed  by  the  Charleston  &  Savan- 
nah Railway,  Savannah,  Florida,  A  Western 
Railway,  Alabama  Midland,  Brunswick,  & 
Western,  Florida  Southern,  and  other  rail- 
way companies  (which  said  railway  compa- 
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nies  comprise  the  Plant  System),  for  tht 
purpose  of  establishing  and  managing  a  fund 
for  the  payment  of  definite  amounts  to  em- 
ployees contributing  to  the  fund  who,  under 
the  regulations,  are  entitled  thereto,  when 
they  are  disabled  by  accident  or  sickness, 
and  to  their  families  in  the  event  of  death. 
The  said  relief  fund  is  formed  from  contribu- 
tions from  the  employees  and  the  Plant 
System  income  derived  from  investments, 
and  appropriations  bv  the  Plant  System 
when  necessary  to  make  up  a  deficit.  The 
regulations  governing  said  Relief  and  Hospi- 
tal Department  require  that  those  who  par- 
ticipate in  the  benefits  of  the  relief  lund 
must  be  employees  in  the  service  of  one  of 
the  railroad  companies  comprising  said  Plant 
System.  This  defendant  further  says  th.it 
participation  in  the  benefits  of  said  relief  is 
based  upon  the  application  of  the  benefici- 
ary, and  subject  to  all  the  rules  and  regula- 
tions of  said  Relief  and  Hospital  Depart- 
ment. Defendant  further  says  that,  on  tiie 
second  day  of  November,  189G,  the  plaintiff 
herein,  being  in  the  employ  of  the  defendant 
company,  and  said  company  being  a  member 
of  the  Plant  System,  applied  for  membership 
in  the  said  Plant  System  Relief  and  Hospi- 
tal Department,  and  in  said  application 
agreed  to  be  bound  by  all  the  regulations  of 
the  Relief  and  Hospital  Department,  and  in 
said  application  further  agreed  that,  in  con- 
sideration of  the  contributions  of  the  said 
companies  comprisii^  the  Plant  System  to 
the  Relief  and  Hospital  Department,  and  of 
the  guaranty  by  them  of  the  payment  of  the 
benefits  aforesaid,  the  acceptance  of  the  bene- 
fits from  the  said  Relief  and  Hospital  De- 
partment for  injury  or  death  should  operate 
as  a  release  of  all  claims  against  said  com- 
panies and  each  of  them  for  damages  by  rea- 
son of  such  injury  or  death.  Defendant  fur- 
ther says  that,  when  the  plaintiff  received 
the  alleged  injury,  he  thereupon  became  en- 
titled to  the  benefits  coming  out  of  his  mem- 
bership in  said  Relief  and  Hospital  Depart- 
ment, oy  reason  of  the  injury  alleged  to  have 
been  received  by  him  while'  in  said  service. 
That  said  plaintiff  thereupon  immediately 
applied  to  said  department  for  such  benefits, 
and  received  therefrom  payments  amounting 
in  all  to  the  sum  of  $66.50,  being  the  amount 
due  for  133  days  at  the  rate  of  50  cents  per 
day,  which  was  the  rate  to  which  the  plain- 
tiff was  entitled  as  a  member  of  said  Relief 
and  Hospital  Department.  This  defendant 
further  says  that,  in  accordance  with  the 
regulations  of  said  Relief  and  Hospital  De- 
partment, said  plaintiff  received  free  medi- 
cal and  surgical  attendance  from  the  sur- 
geons of  said  company,  and  care  and  treat- 
ment in  the  said  company's  hospitals  free 
of  charge,  and  the  said  relief  and  hospital 
department  did  all  on  its  part  to  be  done  for 
and  in  behalf  of  the  said  plaintiff,  by  virtue 
of  his  membership  in  said  department.  The 
said  sum  of  money  the  said  plaintiff  duly 
accepted  and  receipted  for,  under  the  regula- 
tions of  said  Relief  and  Hospital  Depart- 
ment, and  in  accordance  therewith,  and  the 
said  plaintiff,  in  consideration  of  the  pay- 
ment to  him  of  the  said  sums  of  money, 
thereupon   duly   released   and    forever   dis- 
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charged  said  defendant  company,  and  each 
and  everj  oomDanj  comprising  the  Plant 
Syatem,  from  all  claims  and  demands  for  dam- 
ages, indemnity,  or  other  form  of  compensa- 
tion  he  then  had,  or  might  or  could  there- 
after have,  againjst  any  one  of  the  aforesaid 
companies,  by  reason  of  said  injury,  which 
said  receipts  and  releases  were  severally 
signed  and  sealed,  and  delivered  to  the  said 
Relief  and  Hospital  Department,  by  the  said 
plaintiff.  Wherefore  this  defendant  alleges 
that  the  acceptance  of  the  said  benefits  from 
said  Relief  and  Hospital  Department  for 
said  alleeed  injury,  and  the  execution  of  the 
release  aforesaid,  operate  to  release  and  dis- 
charge said  defendant  company  from  any  and 
all  claims  for  damages  arisins  in  any  way 
out  of  the  injur;^  complained  of  by  said 
plaintiff  in  his  said  complaint." 

Oral  demurrer  (caption  omitted)  :  "The 
plaintiff  demurs  to  the  second  affirmative 
defense  set  up  in  the  answer,  and  moves 
that  the  same  be  dismissed,  for  the  reason 
that  it  does  not  state  facts  sufficient  to  con- 
stitute a  defense,  in  this:  that  in  said  de- 
fense it  is  alleged  that  the  plaintiff  had  en- 
tered into  a  contract  with  the  defendant 
whereby  it  wafi  a^eed,  upon  certain  consid- 
eration, that  the  defendant  should  be  re- 
leased from  all  claims  of  the  plaintiff  for 
damages  bf  reason  of  accidental  injury  or 
death;  that  such  contract  is  contrary  to  law 
and  against  public  policy,  and  a  release 
thereunder  cannot,  therefore,  be  pleaded  as 
a  defense  to  an  action  for  damages  caused 
by  the  defendant's  negligence.  W.  St^  Ju- 
lien  Jervey,  Plaintiff's  Attorney." 

This  demurrer  was  overruled;  and  hi.s 
honor  said:  "There  is  no  question  in  my 
mind  that  a  contract  of  that  kind,  whereby 
a  railroad  company  attempts  to  relieve  itself 
of  any  liability  on  account  of  negligence,  ia 
contrary  to  public  policy;  and,  where  the 
party  enters  into  the  contract  beforehand, 
ne  would  not  be  estopped  from  bringing  his 
action  for  damages  aeainst  the  railroad  com- 
pany. It  seems,  in  this  case,  that  the  plain- 
tiff had  entered  into  that  agreement  reliev- 
ing the  railroad  company  before  he  was  in- 
i'ured.  After  he  was  injured,  he  was  put  to 
As  election  as  to  whether  he  would  sue  the 
railroad  company  or  f^o  ahead  and  carry  out 
the  contract  and  receive  the  benefits  of  that 
contract.  It  seems  to  me  that  the  decision 
in  the  case  of  Price  v.  Richmond  d  D.  R.  Co. 
33  S.  C.  556,  would  control  this  case,  and  I 
think  the  plaintiff  is  now  estopped  from 
bringing  his  action  against  the  railroad  com- 
pany, having  elected  to  receive  the  benefits 
under  that  contract,  and  from  suing  the 
railroad  company  here  for  damages,  and  1 
overrule  the  demurrer."  Counsel  for  the 
plaintiff  excepted  to  the  ruling,  and  gave  no- 
tice of  intention  to  appeal. 

Exceptions:  "(1)  Because  his  honor 
erred  in  holding  that  the  said  second  affirm- 
ative defense  set  up  in  the  answer  contained 
allegations  of  fact  sufficient  to  constitute  a 
defense.  (2)  Because  his  honor  erred  in 
not  holding  that  a  contract  whereby  a  rail- 
road corporation  seeks  immunity  from  dam- 
ages caused  by  the  negligence  of  itself  or  its 
servants  is  null  and  void,  under  the  Consti- 
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tution  of  the  state.  (3)  Because  his  honor 
erred  in  not  holding  that  such  a  contract  i» 
null  and  void,  because  it  is  against  public 
policy.  (4)  Because  his  honor  erred  in 
holding  that  such  a  contract  may  properly 
be  pleaded  as  a  defense  in  an  action  brought 
by  an  employee  against  a  railroad  company 
for  damages  causeid  by  said  company  or  ita 
servants.  (5)  Because  his  honor  erred  in 
holding  that,  even  if  such  contract  were 
void,  the  receiving  of  money  or  other  consid- 
eration thereunder,  after  the  receipt  of  the 
injury,  was  such  an  act  as  would  bar  re- 
coverjr  of  damages." 

It  is  apparent  from  the  text  of  Judge 
Watts's  decision  that  he  held  that  the  con- 
tract entered  into  by  and  between  the  plain- 
tiff and  the  defendant,  as  a  member  of  the 
Plant  System,  was  void,  as  against  public 
policy;  and  from  this  decision  of  Jud^ 
Watts  there  is  no  appeal,  and  hence  it  is  tlie- 
law  of  this  case.  However,  the  circuit 
judge,  as  he  thought,  under  the  decision  of 
this  court  in  the  case  of  Price  v.  Richmond 
d  D.  R.  Co,  33  S.  C.  556,  held  that  the  sub- 
sequent receipt  of  Johnson  to  the  defendant 
company  would  estop  Johnson  from  bringing 
this  action.  We  fear  the  case  of  Price  v. 
Richmond  d  D.  R.  Co.  33  S.  C.  556,  has  been 
given  a  force  that  it  was  not  intended  to  pos- 
sess. In  the  case  cited,  Price,  while  an  em- 
ployee of  the  railroad  company,  was  injured,, 
m  February,  1887,  by  the  alleged  negligence 
of  the  railroad  company,  and,  on  tlie  5th  day 
of  August  of  the  same  year  ( 1887 ) ,  executed 
a  release  to  said  company,  for  a  valuable 
consideration,  whereby  he  discharged  such 
company  from  any  claim,  demand,  or  liabili- 
ty for  payment  of  any  other  or  further  sum 
or  sums  of  money,  for  or  on  account  of  his 
injury   while   in   their   service.     Price   died 

on  the day  of   November,    1887.     Hia 

wife,  as  the  administratrix  of  his  estate,, 
brought  an  action  against  the  railway  com- 
pany for  damages,  under  what  is  known  as^ 
the  "Lord  Campbell  Act."  On  trial,  the  de- 
fendant railway  company  offered  to  prove» 
under  the  plea  in  its  answer,  that  Price,  the 
intestate,  had  in  his  lifetime  released  any 
right  of  action,  for  a  valuable  consideration, 
for  his  injury  by  the  railway  company.  The 
circuit  judge  denied  the  proof,  whereupon 
the  railroad  company  appealed  to  this  court,, 
and  it  was  here  decided  that  the  circuit 
judge  was  in  error,  because  the  right  of  ac- 
tion under  Lord  Campbeirs  act  (§§  2183  to 
2186  of  General  Statutes)  was  first  in  the 
party  injured,  which  right  of  action  sur- 
vived his  death  to  his  administrator,  and 
that,  as  Price  was  competent  to  deal  with 
his  right  of  action  in  his  lifetime,  and  had 
settled  with  the  railroad  company,  therefore 
such  settlement  would  estop  his  administrar 
trix,  unless  the  receipt  was  executed  under 
fraud  or  duress.  There  was  no  allegation 
there  that  the  contract  not  to  sue  wa-^ 
against  a  sound  public  policy,  or  that  the  re- 
ceipt Price  executed  was  in  accordance  with 
ana  as  a  part  of  such  illegal  contract.  So 
that  we  do  not  think  the  case  of  Price  r. 
Richmond  d  D.  R.  Co.  is  decisive  of  this 
case.  We  have  never  had  a  case  in  our 
courts  before,  where  this  question  was  con- 
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■idtrad.  There  haye  been  such  in  other 
courts  of  .this  couirtry,  where  the  decisions 
have  been  different, — some  upholding  the  re- 
ceipt, and  indeed  the  contract,  as  binding; 
as,  for  example,  in  the  state  of  Pennsvlva- 
iua»  in  the  cases  of  Johnson  v.  Philadelphia 
d  R,  R.  Co,  163  Pa.  127 ;  Graft  v.  Baltimore 
dO.R.  Co,  (Pa.)  8  Ail.  206;  also  in  tlie 
state  of  Maryland,  see  Fuller  v.  Baltimore 
d  0.  Employees'  Relief  Aeso.  67  Md.  433; 
Spitze  ▼.  Baltimore  d  0.  R.  Co.  75  Md.  162; 
also  in  the  state  of  Iowa,  see  Donald  v.  Chi- 
cago, B.  d  Q.  R.  Co.  93  Iowa,  284,  33  L.  R. 

A.  492 ;  also,  siwte  of  Nebraska,  see  Chicago, 

B.  d  Q.  R.  Co.  V.  Bell,  44  Neb.  44;  also  in 
the  state  of  Ohio,  see  Pittsburg,  C.  C.  d  8t. 
L.  R.  Co.  ▼.  Cox,  56  Ohio  St.  497,  35  L.  R. 
A.  507;  Owens  v.  Baltimore  d  0.  R.  Co.  35 
Fed.  Rep.  715, 1  L.  R.  A.  75;  also  in  Illinois, 
Bckman  v.  Chicago,  B.  d  Q.  R.  Co.  169  111. 
312,  38  L.  R.  A.  750;  also,  the  state  of  West 
Virginia.  The  only  case  where  the  court 
ba«  refused  to  susitain  the  question  is  th.\t 
of  Miller  v.  Chicago,  B.  d  Q.  R.  Co.  65  Fed. 
Rep.  304;  Chicago,  B.  d  Q.  R.  Co.  v.  Miller, 
40  U.  S.  App.  448,  76  Fed.  Rep.  441,  22  0. 
0.  A.  264.  It  seems  to  us  that,  when  an- 
alyzed, ^e  proposition  of  the  defendant 
railway  company  is,  as  to  either  or  both  of 
these  matters:  First,  a  party  can  contract 
to  relieve  a  railway  company  from  the  neg- 
ligence of  such  railway  company;  or,  second, 
a  party,  not  being  able  to  contract  with  a 
railway  company  as  affalnst  its  neeligemtfl, 
yet,  by  the  acceptance  of  a  benefit  under  such 
contract,  may  oe  estopped  thereby  from  ^u- 
ing  the  railway  company  for  its  negligence. 
As  to  the  first  position,  we  say  unhesitating- 
ly that  our  decisions  uniformly  hold  that  we 
cannot  make  a  valid  contract  to  free  a  rail- 
way company  from  negligence.  Sufindler 
V.  Hilliard,  2  Rich.  L.  286,  45  Am.  Dec. 
732;  Baker  v.  Brinson,  9  Rich.  L.  202,  67 
Am.  Dec.  548;  Wallingford  v.  Columbia  d 
O.  R.  Co.  26  S.  G.  258.  But,  apart  from  our 
decisions,  the  new  Constitution  of  this  state, 
adopted  in  the  year  1895,  in  article  9,  S  15, 
provides:  "Every  employee  of  any  railroad 
corporation  shall  have  the  same  rights  and 
remediee  for  any  injury  suffered  by  him 
from  the  acta  or  omissions  of  said  corpora- 
tion or  its  employees  as  are  allowed  by  law 
to  other  persons  not  employees,  when  the  in- 
jury results  from  the  negligence  of  a  supe- 
rior agent  or  officer  or  of  a  person  having  a 
right  to  control  or  direct  the  services  of  u 
party  injured,  and  also  when  the  injury  re- 
sults from  the  neeligence  of  a  fellow  servant 
engaged  in  anouier  department  of  labor 
from  that  of  the  party  injured,  or  of  a  fel- 
low servant  on  another  train  of  cars  or  evqn 
engaged  about  a  different  piece  of  work. 
.  .  .  Any  contract  or  agreement  ea^ 
pressed  or  implied,  made  by  any  employee 
to  u>aive  the  benefit  of  this  section,  shall  be 
null  and  void;  and  this  section  shall  not  be 
construed  to  deprive  any  employee  of  a  cor- 
poration or  his  legal  or  personal  representa- 
tive, of  any  remedy  or  right  that  he  now  has 
by  the  law  of  the  land."  (Italics  ours.) 
One  of  the  results  of  this  provision  of  the 
Constitution  is  t^at  the  employees  of  a  rail- 
wav  corporaUon  are  placed  upon  the  same 
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plane  with  all  other  persons  in  any  caae  ol 
injury  which  results  from  negligence  of 
such  railway  company.  This  being  so,  no 
contract  by  whdch  an  employee  bindd  himself 
to  forego  an  action  by  reason  of  negligence 
as  against  a  railway  company  is  vuid.  It 
is  not  only  against  public  policy,  but  it  ia 
forbidden  by  the  Constitution.  Now,  as  to 
the  second  point:  It  seems  to  us  that  the  lan- 
guage in  the  last  part  of  S  15,  art.  9,  of  our 
Constitution  forbids  anv  agreement  by  an 
employee  to  waive  the  uenefits  of  this  sec- 
tion. But,  if  this  were  not  so,  still,  as  Uio 
original  contract  to  release  the  railway  from 
the  liability  for  its  negligence  was  void,  any 
attempt  by  this  employee  to  ratifv  such  void 
contract  is  a  nullity.  It  is  needless  to  pro- 
lone  this  discusftion  or  to  cite  the  numerous 
authorities  bearing  on  this  matter.  28  Am. 
&  £ng.  Enc.  Law,  478,  puts  the  doctrine 
thus:  "A  void  act,  as  defined  in  the  later 
cases,  and  by  approved  authorities,  is  one 
which  is  entirely  null,  not  binding  on  either 
party,  and  not  susceptible  of  ratification." 
(Italics  ours.)  We  will  not  undertake  to 
comment  upon  the  plans  of  the  Plant  Sys- 
tem as  to  the  protective  association.  It  has 
some  admissible  points,  but  is  fatally  de- 
fective in  others. 

My  opinion  is  that  the  judgment  of  this 
court  should  be  that  the  jud^ent  of  the  cir- 
cuit court  be  reversed ;  but,  inasmuch  as  the 
justices  are  evenly  divided  in  opinion,  un- 
der  our  Constitution  the  judgment  of  the 
circuit  court  stands  affirmed. 

Gmjpjf  A.  J.,  concurring: 

I  concur  in  the  conclusion  announced  in 
the  opinion  of  Mr.  Justice  Pope,  as  it  seems 
to  me  the  allegations  of  the  second  or  affirm- 
ative defense  show  a  scheme  on  the  part  uf 
the  defendant  to  avoid  its  liability  for  neff- 
ligence,  and  that  it  is  therefore  against  pub- 
lic policy,  null,  and  void.  The  unlawful 
scheme  even  extended  to  the  acceptance  of  the 
benefits  thereunder,  and  such  acceptance  is 
also  against  public  policy. 

MclTer,  Ch.  J.,  filed  the  following  opin> 
ion: 

Being  unable  to  concur  in  the  conclusion 
reached  by  Mr.  Justice  Pope,  I  purpose  to 
state  the  grounds  of  my  aissent.  All  the 
material  facts  are  so  fully  set  forth  in  the 
leading  opinion  that  it  will  be  unnecessary 
to  repeat  them  here  in  detail.  The  sole 
question  presented  for  the  decision  of  the 
circuit  judge  was  whether  the  demurrer  to 
the  second  affirmative  defense,  based  upon 
the  ground  that  the  facts  stated  therein 
were  not  sufficient  to  constitute  a  defense, 
should  be  sustained;  and,  he  having  held 
that  the  demurrer  could  not  be  sustained, 
the  question  presented  for  the  decision  of 
this  court  is  whether  such  ruling  was  erron- 
eous in  one  or  more  of  the  several  particu- 
lars pointed  out  by  the  exceptions.  The 
first  exception  is  manifestly  too  general  to 
require  further  notice,  under  the  well-settled 
practice.  The  third  and  fourth  exceptions 
are  taken  under  a  misconception  of  the  rul- 
ing of  the  circuit  judge ;  for,  so  far  from  not 
holding  that  a  contract  whereby  a  railroad 
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•corporation  ''seeks  immunitjy  from  damages 
eBiused  by  the  negligenoe  of  itself  or  its  serv- 
•ants"  is  null  and  void  because  againsi  pub- 
lic policy,  he  expressly  so  held,  and,  so  far 
from  holding  that  "such  a  contract  could  be 
nleaded  as  a  defense  to  an  action  brought 
by  an  employee  against  a  railroad  company 
for  injuries  causea  by  [the  negligence  of  J  the 
eaid  company  or  its  servants"  (the  words 
which  I  have  inserted  in  brackets  being  ob- 
viously inadvertently  omitted),  he,  in  terms, 
80  held.  This  is  manifest  from  the  language 
used  in  the  first  sentence  of  the  remarks 
made  by  the  circuit  judge  in  overruling  tiie 
<lemurrer.  These  two  exceptions  may  there- 
fore be  dismissed  from  further  consideration. 
-So,  also,  the  fifth  exception  does  not  exactly 
represexii  the  ruling  of  the  circuit  judge; 
but,  by  a  liberal  construction  (which  I  am 
disposed  to  give  it),  this  exception  may  be 
regarded  as  sufficient  to  raise  the  queetion 
whether  there  was  error  in  ruling  that,  aft- 
•er  the  injury  was  sustained,  the  plaintiff 
was  put  to  his  election  whether  he  would  sue 
the  company  for  damages,  or  accej^t  the  ben- 
efit of  the  arrangement  set  forth  m  the  sec- 
ond affirmative  defense,  and,  these  having 
been  accepted  by  the  plaintiff,  he  was  es- 
topped from  suing  the  company,  and  I  am 
ouite  willing  so  to  consider  that  exception. 
So  that,  according  to  a  strict  practice,  the 
only  question  necessary  for  this  court  to  con- 
sider is  whether  the  second  and  fifth  excep- 
tions can  be  sustained. 

The  second  exception  presents  the  ques- 
tion whether  there  is  any  provision  in  the 
present  Constitution  declaring  that  "a  con- 
tract whereby  a  railroad  corporation  seeks 
immunity  from  damages  caused  by  the  neg- 
ligence of  itaelf  or  its  servants  is  null  and 
void."  Waiving  the  objection,  which  might 
•be  raised,  that  there  is  nothing  in  the  record 
showing  that  such  queetion  was  presented 
to  or  considered  by  the  circuit  judge,  as  T 
prefer  to  consider  the  question  on  its  merits, 
-disembarrassed  by  any  technical  objection  or 
rule  of  practice,  I  propose  to  so  consider  it. 
The  only  provision  which  is  relied  upon  ih 
thai  contained  in  S  15  of  article  9  of  the 

?»reeent  Constitution,  which  reads  as  fcl- 
ows:  "Everr  employee  of  any  railroad 
-corporation  snail  have  the  same  rights  and 
remedies  for  any  injuries  suffered  by  him 
from  the  acts  or  omissions  of  said  corpora- 
tion, or  its  employees,  as  are  allowed  by  law 
to  other  persons  not  employees,  when  the  in- 
jury results  from  the  negligence  of  a  supe- 
rior agent  or  officer,  or  of  a  person  having 
the  right  to  control  or  direct  the  services  of 
a  party  injilred,  and  also  when  the  injury 
results  from  the  negligence  of  a  fellow  serv- 
ant engaged  in  another  department  of  labor 
from  t£c£  of  the  party  injured,  or  of  a  fel- 
low servant  on  another  train  of  cars,  or  one 
engaged  about  a  different  piece  of  work. 
Knowledge  by  any  employee  injured  of  the 
defective  or  unsafe  character  or  condition  of 
any  machinery,  ways,  or  appliances,  shall  be 
no  defense  to  an  action  tor  injury  caused 
thereby,  except  as  to  conductors  or  engineers 
in  charge  of  dangerous  or  unsafe  cars,  or  en- 
gines, voluntarily  operated  by  them.  When 
death  ensues  from  any  injury  to  employees, 
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the  legal  or  personal  representatives  of  the 
person  injured  shall  have  the  same  righu 
and  remedies  as  are  allowed  by  law  to  such 
representatives  of  other  persons.  Any  con- 
tract or  agreement,  expressed  or  implied, 
made  by  any  employee  to  waive  the  benefit 
of  this  section  shall  be  null  and  void;  and 
this  section  shall  not  be  construed  to  de- 
prive any  employee  of  a  corporation,  or  his 
lesal  or  personal  representative,  of  any  rem- 
edy or  right  that  he  now  has  by  the  law  of 
the  land.  The  general  assembly  may  extend 
the  remedies  herein  provided  for,  to  any 
other  class  of  employees."  It  seems  to  me 
very  obvious  that  the  main  purpose  of  this 
provision  of  the  Constitution  was  to  make 
material,  and,  as  I  think,  wise  and  proper, 
changes  in  the  long-established  rule  where 
by  an  employer,  when  sued  for  damages  for 
injuries  sustained  by  one  of  his  employees, 
could  exempt  himself  from  liability  by  show- 
ing that  the  injuries  complained  of  by  the 
employee  resulted  from  the  negligence  of  one 
of  his  fellow  servants,  and  to  settle  finally 
the  doctrine  ( as  to  which  there  had  been 
some  confiict  of  authority)  that  the  fact 
that  an  employee  (except  a  conductor  or 
engineer  in  charge  of  dangerous  or  unsafe 
cars  or  engines  voluntarily  operated  by  him) 
knew  that  the  machinery  or  other  appliance 
by  which  he  was  injured  was  defective  or 
unsafe  would  constitute  no  defense  to  an  ac- 
tion for  damages  brought  by  such  employee, 
and  finally  to  declare  that  any  contract  or 
aOTcement,  either  express  or  implied,  by 
which  any  employee  undertakes  to  waive  the 
benefits  of  this  section,  shall  be  null  and 
void.  Now,  wihat  are  the  benefits  secured 
by  this  section  to  the  employee  of  a  railroad 
corporation?  (1)  Putting  the  employee  on 
the  same  footing  as  other  persons  not  em- 
ployees, so  far  as  his  rights  and  remedies 
for  injuries  sustained  under  the  circumstan- 
ces mentioned  in  the  section  are  concernc<i. 
(2)  Declaring  that  the  fact  that  the  employ- 
ee knew  of  the  defective  or  unsafe  condition 
of  the  machinery  or  other  appliances  which 
caused  the  injury  should  constitute  no  de- 
fense to  an  action  for  damages  sustained  by 
such  injury.  (3)  Giving  to  the  representa- 
tives of  any  employee  killed  on  the  railroad 
the  same  rights  and  remedies  as  the  repre- 
sentatives of  any  other  person,  not  an  em- 
ployee, who  may  be  killed  by  the  railroad 
company,  would  have.  (4)  Declaring  any 
contract  to  waive  the  benefits  of  this  section 
to  be  null  and  void.  (5)  Declaring  that 
this  section  shall  not  be  so  construed  as  lo 
deprive  any  employee  of  a  corporation  of  any 
right  that  he  now  has  bv  tne  law  of  the 
land.  (6)  Authorizing  the  general  assem- 
bly to  extend  the  remedies  therein  provided 
for  to  any  other  class  of  employees.  From 
this  analysis  of  the  provisione  of  the  section, 
it  seems  to  me  very  clear  that  It  has  no  an- 
plication  whatever  to  this  case.  The  affirm- 
ative defense  here  set  up  ie  not  based  upon 
any  contract  or  agreement  to  waive  any  of 
the  benefits  secured  by  the  section  of  the 
Constitution  above  analyzed.  The  constitu- 
tional provision  now  under  consideration 
does  not  even  purport  to  declare  that  a  rail- 
road  corporation  cannot,   by  contract,   ex- 
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^cmpt  itself  from  liabilities  for  damages  sus- 
tained by  reason  of  its  own  negligence  or  that 
of  its  servants  or  agents,  for  the  very  obvi- 
-ous  reason  that  such  a  declaration  would 
Lave  been  wholly  unnecessary,  as  that  was 
the  law  at  the  time  of  the  adoption  of  che 
<^onstitution,  well  settled  by  authority,  and 
fully  sustained  by  sound  reason,  and  undis- 
puted by  anyone.  The  sole  object  of  the  con- 
stitutional provision  was  to  confer  upon  the 
employees  of  railroad  corporations  certain 
•benefits  therein  specifically  stated,  which 
the^  either  had  not  previously  enjoyed,  or 
their  right  to  which  was  a  matter  of  ques- 
tion; and,  to  secure  to  such  employees  the 
full  enjoyments  of  such  benefits,  it  was  fur- 
ther provided  that  any  contract  to  waive 
any  of  sucfti  benefits  "shall  be  null  and  void." 
I  am  therefore  unable  to  perceive  that  §  15 
•of  article  9  of  the  present  Constitution  hsB 
>any  application  to  this  case,  and  hence  T 
think  tne  second  exception  should  be  over- 
ruled. 

Proceeding,  then,  to  the  consideration  of 
the  fifth  exception:  This  exception,  as  it 
seems  to  me,  is  based  upon  the  assumption 
that  the  contract  or  arrangement  set  out  in 
the  second  affirmative  defense  is  void  be- 
•cause  against  public  policy.  Whether  this 
■aasumption  is  wdl  founded  is  an  important 
And  interesting  inquiry,  of  novel  impression 
in  this  state,  at  least.  But,  before  proceed- 
ing to  this  inciuiry,  I  desire  to  notice  a  mis- 
take into  which,  I  submit  witii  deference, 
Mr.  Justice  Pope  has  fallen.  He  says  (and 
in  justice  to  him  I  quote  his  language)  :  "It 
is  apparent  from  the  text  of  Judge  Watts*8 
decision  that  he  held  that  the  contract  en- 
tered into  by  and  between  the  plaintiff  and 
the  defendant,  as  a  member  of  the  Plant 
"System,  was  void  as  against  public  policy; 
and  from  this  decision  of  Judge  Watte  there 
is  no  appeal,  and  hence  it  is  the  law  of  this 
•case."  In  the  first  place,  it  is  at  least  doubt- 
ful whether  the  circuit  judge  so  construed 
the  contract  set  up  in  the  affirmative  de- 
fense. His  lang^uage,  following  immediately 
after  the  statement  of  the  grounds  of  the  de- 
murrer, should  be  construed  in  connection 
mth  that  statement:  "He  says  there  is  ro 
•question  in  my  mind  that  a  contract  of  that 
kind  [meaning  a  contract  of  the  kind  men- 
tioned in  such  statement],  whereby  a  rail- 
road company  attempts  to  relieve  itself  of 
any  liability  on  account  of  negligence,  is 
contrary  to  public  policy;  and,  where  the 
party  enters  into  the  contract  beforehand, 
ne  would  not  be  estopped  from  bringing  his 
action  for  damages  against  the  railroad 
company."  But  he  nowhere  says  that  he  re- 
garded the  contract  set  up  in  the  affirmative 
dcfcn!«e  as  void.  It  is  true  that  he  does  sav, 
immediately  after  the  language  just  quote^l, 
that  "it  seems  in  this  case  that  the  plaintiflT 
had  entered  into  that  agreement,  relieving 
the  railroad  company,  before  he  was  in- 
jured;" and  he  then  proceeds  to  hold  that 
after  the  plaintiff  was  injured  he  was  put 
to  his  election  whether  he  would  sue  the 
•company,  or  carry  out  the  contract  by  re- 
-ceiving  the  benefits  thereof,  and  that,  hav- 
ing elected  to  receive  the  benefits  of  the  con- 
tract, he  was  estopped  from  suing  for  dam- 
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ages.  His  idea  seems  to  have  been  that 
even  if  the  contract  was  void,  the  plaintiff, 
by  receiving  its  benefits,  had  estopped  him- 
self from  suing.  This,  judging  from  the 
language  used  in  the  exception,  seems  to 
have  been  the  view  taken  by  appellant*^ 
counsel,  for  the  error  imputed  to  the  circuit 
judge  by  the  fifth  exception  is  "in  holding 
that  *even  if  such  a  contract  were  void  the 
receiving  of  money  or  other  consideration 
thereunder,  after  the  receipt  of  the  injury, 
was  such  an  act  as  would  bar  the  recovery 
of  damages.' " 

But,  in  the  second  place,  even  if  it  be  as- 
sumed that  the  circuit  judge  did  consider 
the  contract  or  arrangements  set  out  in  the 
affirmative  defense  void  as  against  public 
policy,  and  gave  as  his  reason  for  the  judg- 
ment which  he  pronounced,  that,  notwita- 
standing  such  contract  was  void,  yet  the 
plaintiff,  by  accepting  its  benefits  after  the 
injury  was  sustained,  had  estopped  himself 
from  bringing  this  action,  I  do  not  think 
this  court  would  be  thereby  precluded  from 
considering  and  determining  the  two  ques- 
tions: (1)  Whether  the  contract  or  ar- 
rangements set  up  as  a  bar  to  the  actitin 
was  in  fact  contrary  to  public  policv,  and 
therefore  void;  (2)  if  so,  whether  the  ac- 
ceptance of  the  benefits  of  such  contract  or 
arrangements  after  the  injury  was  sustained 
estopped  the  plaintiff  from  bringing  this  ac- 
tion. As  I  understand  it,  the  appeal  is  from 
the  judgment  rendered  by  the  circuit  court, 
and  not  from  the  reasons  given  by  the  cir- 
cuit judge  for  such  judgment.  The  quei> 
tion,  therefore,  is  whether  any  error  in  the 
judgment  has  been  pointed  out  by  the  ex- 
ceptions, and  not  whether  the  reasons  given 
for  such  judgment  are  well  founded;  for,  as 
has  been  freouently  said,  a  judgment  may 
be  affirmed,  tnough  the  reasons  given  for  it 
by  the  circuit  judge  may  not  be  sound.  If, 
therefore,  the  circuit  judge  can  properly  he 
regarded  as  having  considered  the  contract 
set  up  in  the  affirmative  defense  as  contrary 
to  public  policy,  and  therefore  void,  the  de- 
fendant could  not  appeal  from  tliat,  as  the 
judgment  was  in  its  favor;  and,  the  defend- 
ant company  having  obtained  the  judgment 
of  the  circuit  court,  it  matters  little  to  the 
company  what  may  have  been  the  grounds 
upon  which  such  judgment  was  based.  It 
seems  to  me,  therefore,  that  this  court  not 
only  may,  but  should,  consider  the  important 
and  interesting  question  whether  such  con- 
tract is  contrary  to  public  policy.  This 
question,  new  in  this  state,  has  been  consid- 
ered and  determined  in  at  least  eight  of  our 
si<:ter  states,  and  by  Federal  courts  in  at 
least  four  of  the  circuits.  In  every  ca:<e 
which  has  been  brought  to  my  attention,  ex- 
cept one.  contracts  similar  to  that  now  un- 
der consideration  have  been  upheld,  as  not 
contrary  to  public  policy  and  not  void.  Evon 
in  the  case  mentioned  as  an  exception  ( Mid- 
ler V.  Chicago,  B.  d  Q.  R.  Co.  65  Fed.  Rep. 
304),  it  seems  that  when  the  case  was  car- 
ried up  by  appeal  the  appellate  tribunal, 
while  affirming  the  judgment,  did  not  do  so 
upon  the  ground  that  the  contract  was  con- 
trary to  public  policy,  and  therefore  void, 
but  upon  the  ground  of  defect  in  the  plea 
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•etting  up  the  contract  as  a  defense.  Iv* 
deed,  the  appellate  tribunal  seems '  to  have 
recognized  the  authority  of  the  numerouis 
cases  holding  that  such  contract  was  not  void 
as  against  public  policy.  Many  of  these 
oases,  having  been  mentioned  in  the  opinion 
of  Mr.  Justice  Pope,  need  not  be  cited  here. 
While  it  is  quite  ti'ue  that  these  cases  are  not 
binding  authority  on  this  court,  and  are  only 
useful  as  showing  the  trend  of  the  judicial 
mind,  and  mainly  valuable  for  the  strength 
of  the  reasoning  employed  therein,  yet, 
when  such  unusual  and  striking  unanimity 
is  found  in  the  various  courts  and  various 
jurisdictions  in  which  this  question  has  been 
considered,  it  is  well  calculated  to  incite  this 
court,  when  called  upon  for  the  first  time  to 
determine  this  question,  to  the  most  careful 
consideration  of  the  reasoning  by  NvhicU 
such  a  practically  unanimous  result  has  been 
reached.  I  propose,  therefore,  to  cons'.Jtir 
with  care  this  question,  aided  largely  by 
the  light  which  has  been  thrown  upon  ii 
by  the  various  judges  who  have  been  called 
upon  to  determine  the  question. 

In  the  outset,  I  desire  to  say  ( what  would 
seem  to  be  needless,  but  for  tne  fact  that  it 
appears  to  have  been  thought  necessary  to 
expend  much  time  and  labor  upon  the  point) 
that  I  do  not  suppose  anyone  doubts  that  a 
contract  whereby  a  railroad  corporation,  or 
any  other  common  carrier,  undertakes  to  se- 
cure immunity  from  liability  for  damages 
for  injuries  rcBultinff  from  the  negligence  of 
the  carrier,  or  any  of  his  servants  or  agents, 
is  contrary  to  public  policy,  and  therefore 
void.  But  the  question  here  is  whether  the 
contract  or  arrangement  set  up  in  the  af- 
firmative defense  is  a  contract  for  immuni- 
ty from  damages.  I  do  not  think  it  can  be 
so  regarded;  for,  on  the  contrary,  the  very 
terms  of  tihe  contract  necessarily  assume 
that  the  defendant  is  liable,  and  the  whole 
scope  and  effect  of  the  contract  are  to  fix  the 
measure  of  such  liability,  and  the  manner  in 
which  such  liability  siiall  be  satisHed.  As 
is  well  said  in  one  ot  the  cases  cited  {Johnson 
V.  Philadelphia  d  R,  R.  Co,  163  Pa.  127), 
"He  [referring  to  the  plaintifif]  is  not  agree- 
ing to  exempt  the  company  from  liability  for 
negligence,  but  accepting  compensation  for 
an  injury  already  caused  thereby."  How 
such  a  contract  can  be  construed  to  be  a  con- 
tract whereby  the  carrier  seeks  to  obtain 
immunity  from  liability  for  damages  sus- 
tained by  reason  of  its  own  negligence  or 
that  of  its  servants  or  agents,  it  is  impossi- 
ble for  me  to  conceive.  Let  us  examine  in 
detail  the  terms  of  the  contract  or  arrange- 
ments as  set  out  in  the  affirms  tive  defense, 
and  see  whether  such  terms  do  not  fully  jus- 
tify what  I  have  said  as  to  its  scope  and  ef- 
fects. It  seems  that  the  defendant  compnnv 
is  one  of  several  railroad  companies  consti- 
tuting what  is  called  the  "Plane  System," 
in  which  there  is  an  organization  called  the 
"Relief  and  Hospital  Department,"  estab- 
lished for  the  purpose  of  raising  a  fund  for 
the  payment  of  specified  amounts  to  any  em- 
ployee contributing  to  the  fund,  when  he  is 
disabled  by  accident  or  sickness,  and  to  his 
family  in  the  event  of  his  death.  This  fund 
is  raised  by  stated  contributions  from  the 
44  L.  R.  A. 


employees,  from  the  Plant  System,  from  in- 
come that  may  be  derived  from  investment* 
of  the  fund,  and  from  appropria/tions  made 
by  the  Plant  System  when  necessary  to  make 
up  a  deficit  in  the  fund.     It  is  alleged  in  the 
affirmative  defense  that  the  plaintiff  applied 
for  membership  in  the  said  Relief  and  Hos- 
pital  Department,   and   in    his   applicatioa 
agreed  to  be  bound  by  all  of  the  regulations 
of  said  department,  and  further  agreed  that, 
in  consideration  ot  the  contributions  from 
the  companies  composing  the  Plant  System 
to  said  funds,  and  of  the  guaranty  by  them 
of  the  payments  of  the  benefits  aforesaid,  tlie 
acceptance  of   such   benefits   should   release 
the  said  companies,  and  each  nf  them,  from 
all  claims  for  damages  sustained  by  reason 
of   any   injury   that   such   employee   might 
sustain.     It  is  further  allege<i  that,  as  soon 
as   the  plaintiff  sustained  the  injury  com- 
plaired  of  in  this  case,  he  immediately  ap- 
plied for  and  obtained  from  the  said  Relief 
and  Hospital  Department  all  ihe  benefits  to 
which  he  was  entitled  under  the  regulations 
of  such  department,  as  well  in  money  as  m 
surgical    and  medical   services,    care,     and 
treatment  in  the  hospital  free  of  any  charge 
therefor,  and  that  the  plaintifT.  in  consider- 
ation   therefor,    duly    executed,    under     his 
hand  and  seal,  receipts  therefor,  and  release 
of  all  claims  for  damages  or  other  form  of 
compensation  whioh  he  might  have  againat 
the  defendant  company.     From    this    state- 
ment of  the  nature  and  terms  of  t)ie  cjntract 
or  arrangement  in  question,  which  substan- 
tially covers  the  allegations  made  in  tho  sec- 
ond affirmative  defense  to  which  alone  the  de- 
murrer    was    directed,     which     allegationi*^ 
must,  in  considering  the  demurrer,    be    ac- 
cepted as  true,  I  do  not  see  how  it  is  poeeible- 
to  regard  such  contract  as    a    contract  ex- 
empting the  defendant  company  from    lia- 
bility for  damages,  sustained  by  reason  of 
the  negligence  of  the  defendant  company,  or 
that  of  its  servants  or  agents.     By  entering 
into  this  contract  evidenced  by  his  becoming 
a  member  of  the  Relief  and  Hospital  Depart- 
ment, the  plaintifT  did  not  waive  or  relea}U^ 
any  right  of  action  which  he  might  there- 
after have  against  the  defendant  company, 
but  his  contract  was  that  if,  after  receivin;f 
any  injury  at  the  hands  of  the  company,  he 
accepted    the    benefits    which    he    would  be 
entitled  to  claim  by  virtue  of  his  membershir> 
of  suoh  department,  such  acceptance  should 
operate  as  a  release  of  any  right  of  action 
which  he  might  otherwise  have  against  the 
company.     So  fihat  by  the  terms  of  the  ar- 
rangement the  plaintiff,  after  he  sustainetl 
f?he  injury,  had  his  election  either  to  accept 
the  benefits  whioh,  as  a  member  of  the  Relic  f 
and  Hospital  Department,  he  would  be  en- 
fntled  to  claim,  or  to  decline  to  receive  sucH 
benefits.     If  he  accepted,  he  was  then  bour.d 
to  release  the  company;  but,  if  he  declined, 
he  was  not  bound  to  release    the   company, 
but  retained  his  right  of  action,  just  as  if 
he  had  never  become  a  member  of  the  Relief 
and  Hospital  Department.     It  may  be  said 
that  this  seems  to  be  a  one-sided  arrange- 
ment, as  the  plaintiff,  if  he  declined  to  ac- 
cept the  benefits,    would    lose    the    amount 
which  he  had  contributed  to  the  Relief  and 
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Hoi^ital  Department  fund.  But  when  it  is 
consideA-ed  that  by  the  terms  of  the  arrange- 
ments the  plaintifiT  would  be  entitled  to  the 
benefits  of  the  fund,  and  to  medical  or  surgi- 
cal services,  and  to  care  and  treatment  in  the 
hospital,  free  of  any  charges  therefor,  even  if 
his  disability  arose  from  sickness  from  nnt- 
ural  causes,  or  from  injuries  for  which  the 
railroad  company  could  not  be  held  responsi- 
ble, this  seeming  one-sidedness  disappearct. 
Furthermore,  inasmuch  as  the  plaintitf  had 
the  rig^t  of  election,  after  the  injury  was 
sustained,  either  to  sue  for  damages^  or  to 
claim  the  benefits  of  the  Relief  and  Hospital 
Department,  he  could,  if  the  injury  was 
slight,  accept  the  benefits  of  the  Kelief  and 
Hospital  Department  as  satisfactory  com- 
penssjtion  for  the  injury,  but  if  the  injury 
was  serious,  calling  for  greater  compensation 
tiian  would  be  afforded  by  the  benefits  which 
he  might  claim,  he  could  exercise  his  right 
to  sue  for  damages;  so  that  it  seems  to  me 
that  the  arrangement,  properly  understoo;], 
would  be  favorable,  rather  than  detrimental, 
to  the  interests  of  the  employee.  But,  how- 
ever this  may  be,  such  an  arrangement  cer- 
tainly cannot  be  regarded  as  a  contract 
whereby  the  carrier  undertook  to  secure  im- 
munity from  liability  for  injuries  sustained 
by  his  emplovee,  resulting  from  his  own  nes;- 
ligence,  or  that  of  his  servants  or  agents. 
As  was  well  said  in  the  case  above  cited,  and 
referred  to  with  approval  in  another  subse- 
quent case  in  Pennsylvania  {Ringle  v.  Penri' 
sylviMia  R.  Co.  164  Pa.  629)  :  "It  is  not 
the  sjgninff  of  the  contract  [or  becoming  a 
member  ot  the  Relief  and  Hospital  Depart- 
ment], but  the  acceptance  of  benefits  after 
the  accident,  that  constitutes  the  release  [of 
the  injured  party].  The  injured  party,  there- 
fore, is  not  stipulating  for  the  future,  but  set- 
tling for  the  past;  he  is  liot  agreeing  to  ex- 
empt the  company  from  liability  for  negli- 
gence, but  accepting  compensation  for  an 
injury  already  caused  thereby.  .  .  .  The 
substantial  feature  of  the  contract,  which 
disptingui^ed  it  from  those  held  void  as 
against  public  policy,  is  that  the  party  re- 
tains whatever  right  of  action  he  may  have 
until  after  knowledge  of  all  the  facts  and  an 
opportunity  to  make  his  choice  between  the 
sure  benefit  of  the  association  [department] 
or  the  chances  of  litigation.  Having  ac- 
cepted the  former,  he  cannot  justly  ask  the 
latter  in  addition." 

It  was  claimed  by  counsel  for  appellant, 
in  his  argument,  that  under  the  rules  and 
regulations  of  the  defendant  company  the 
plaintiff  was  required,  when  he  entered  the 
service  of  such  company,  to  become  a  member 
of  the  said  Relief  and  Hospital  Department; 
but,  as  that  fact  does  not  appear  in  the 
''case"  as  prepared  for  argument  here,  it  can- 
not, under  tne  well-settled  rule,  be  oonsid- 
ered.  But  I  may  say  that,  under  my  view 
of  the  case,  such  fact,  even  if  it  did  appear, 
would  make  no  difference.  As  I  under9tan<l 
it,  every  person  who  enters  the  employment 
of  anotner  agrees,  either  expressly  or  im- 
pliedly, to  conform  to  the  regulations  of  the 
employer  for  the  control  and  management  of 
his  employees;  and,  if  he  is  not  willing  to 
conform  to  such  regulations,  he  is  at  perfect 
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liberty  to  decline  entering  the  service  of  such 
employer.  So,  hei'e,  when  the  plaintiff  entered 
thie  service  of  the  defendant  company  he  did 
so  voluntarily,  as  he  was  under  no  compul- 
sion to  do  so,  and  might  have  entered  the 
service  of  some  other  company  which  had  no 
such  rules  and  regulations,  or  might  have 
engaged  in  some  other  employment,  but, 
when  he  entered  the  service  ot  the  defendant 
company,  he,  like  all  other  employees,  signi- 
fied his  willingness  to  conform  to  its  regula- 
tions; and  he,  therefore,  cannot  properly  be 
said  to  have  been  compelled  to  enter  into  the 
contract  or  arrangements  in  question. 

But  even  if  the  contract  in  question  could 
be  regarded  as  contrary  to  public  policy,  and 
thereiore  void,  then,  in  the  eye  of  the  law, 
the  case  stands  as  if  no  such  contract  had 
ever  been  executed.  If  the  contract  was  an 
absolute  nullity,  then  it  is  as  though  no  such 
contract  was  ever  made.  If  so,  then  the  al- 
legation distinctly  made  in  the  second  af- 
firmative defense,  that  the  plaintiff,  after 
sustaining  the  injury  complained  of,  for  val- 
uable consideration,  under  his  hand  and  seal, 
released  the  defendant  company  from  all 
liability  for  such  injury,  was  certainly  sufii- 
cient  to  constitute  a  defense  to  the  action; 
and  for  that  reason,  if  no  other,  the  demur- 
rer was  properly  overruled.  For  that  would 
be  precisely  in  accordance  with  the  princi- 
ple established  in  the  case  of  Price  v.  Rich- 
mond d  D.  R.  Oo,  33  S.  C.  556.  It  seems  to 
be  supposed  that  the  case  just  cited  has  been 
mdsunaerstood,  and  that  it  has  no  applica- 
tion to  this  case.  Let  us  see.  That  was  a 
case  in  which  Price,  a  conductor  of  a  freight 
train,  was  seriously  injured  on  the  18th  of 
February,  1887,  while  in  the  performance  of 
his  duties  as  such,  from  the  effects  of  whicli 
he  died  in  the  month  of  November  following. 
On  the  8th  of  August,  1887,  after  the  injury 
was  sustained,  but  before  his  death,  he  ex- 
ecuted a  release,  for  valuable  consideration, 
of  his  right  of  action  against  the  railroad 
company.  Subsequently,  to  ^vit,  in  August, 
1888,  an  action  was  commenced  against  the 
railroad  company  by  the  administratrix  of 
Price  to  recover  damages  under  the  statute 
(Lord  Campbeirs  act) .  On  the  trial  the  de- 
fendant company  offered  to  put  the  release 
in  evidence,  as  a  bar  to  the  action,  which  was 
ruled  inadmissible.  Upon  appeal  it  was  held 
that  the  release  was  competent,  and  that  its 
effect  was  to  bar  the  plaintiff's  right  of  ac- 
tion, unless  it  was  macle  to  appear  th:it  such 
release  was  obtained  by  fraud  or  duress.  It 
is  very  clear  that  the  court  in  that  case  con- 
sidered and  determined  the  very  question 
presented  here,  for  in  the  opinion  of  the 
court  we  find  this  language:  "We  think  the 
leading  and  controUins:  question  in  the  ca^e 
is  as  to  the  admissibility  and  effect  of  the 
release  above  mentioned."  (Italics  mine. i 
And,  after  showing  that  the  capacity  of  the 
deceased  to  maintain  the  action  is  made  the 
test  of  the  right  of  the  administratrix  to 
maintain  the  action  provided  for  by  statute, 
the  court  proceeds  to  use  this  language:  "It 
cannot  be  doubted  that  if  the  deceased  had 
not  died,  and  such  release  had  been  pleaded 
and  proved  in  an  action  instituted  by  him  to 
recover  damages  for   the  injury  alleged    to 
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have  been  done  him  hv  the  wrongful  act  of 
the  defendant,  it  would  have  been  a  bar  to 
Buch  action,  unless  it  had  been  made  to  ap- 
pear that  such  release  was  obtained  by  fraud 
or  duress.'*  That  case  therefore  certainly  does 
decide  that  such  a  release,  in  the  absence  of 
fraud  or  duress, — of  which  there  is  not,  and 
cannot  be,  any  pretense  in  this  case,  as  now 
presented, — would  bar  the  plaintiff's  right 
of  action.  It  may  be  that,  as  in  Price*a 
Case,  38  S.  C.  199,  when  this  case  comes  to 
trial  upon  its  merits  the  plaintiff  will  be 
able  to  show  that  the  release  was  obtained 
by  fraud  or  imposition ;  but  that  is  a  matter 
which  we  cannot  consider  now,  when  the 
question  is  simply  as  to  the  sufficiency  of  the 
pleading. 

It  is  contended,  however,  that  the  release 
relied  on  as  a  bar  to  the  action  is  buit  a  part 
of  the  contract  claimed  to  be  void  because 
contrarr  to  public  policy,  and  hence  muse 
fall  witn  it.  In  the  first  place,  as  I  have  eo- 
deavored  to  show,  I  do  not  think  any  part 
of  the  contract  is  contrary  to  public  policy; 
but  conceding,  for  the  sake  of  argument,  that 
it  is,  in  the  second  place  I  do  xrat  think  the 
act  of  giving  the  release  entered  into,  or 
formed  any  part  of,  the  contract.  The  terms 
of  the  contract,  as  set  out  in  the  second  af- 
firmative defense,  are  that  the  plaintiff 
"agreed  t^at,  in  consideration  of  the  con- 
tributions of  the  said  companies  comprising 
the  Plant  System  to  the  Relief  and  Hospital 
Department,  and  of  the  guaranty  by  them  of 
the  payment  of  the  benefits  aforesaid,  the 
acceptance  of  the  benefits  from  the  said  Re- 
lief and  Hospital  Department  for  injury  or 
death  shall  operate  as  a  release  of  all  claims 
against  said  companies  and  each  of  them, 
for  damages  by  reason  of  such  injury  or 
death"  (italics  mine)  ;  and  I  am  unable  to 
discover  anything  in  the  contract  which  con- 
templates or  requires  any  formal  release, 
such  as  is  alleged  to  have  been  executed  by 
the  plaintiff.  On  the  contrary,  if,  as  we 
have  seen,  by  the  terms  of  the  contract,  the 
acceptance  were  to  "operate  as  a  release,'* 
there  would  and  could  be  no  necessity  for 
the  execution  of  a  formal  release.  Hence, 
when  the  plaintiff  did,  as  alleged,  execute  a 
formal  release,  he  was  not  acting  in  pursu- 
ance of  the  contract,  or  carrying  out  any  of 
its  terms,  but  it  was  his  own  voluntary  act, 
independent  of  the  alleged  void  contract, 
which  must  operate  as  a  bar  to  the  action, 
as  declared  in  Pric&s  Case,  Besides,  I  ara 
not  now  prepared  to  assent  to  the  proposition 
that  because  one  of  the  terms  of  a  contract 
is  contrary  to  public  policy,  and  therefore 
void,  it  necessarily  follows  that  all  the  other 
terms  must  likewise  be  declared  void.  But 
as  it  would  extend  this  opinion  to  an  unrea- 
sonable length  to  enter  into  any  discussion 
of  that  proposition  and  as  I  do  not  deem  it 
necessary  to  do  so  in  this  case,  under  the 
views  which  I  have  taken,  I  do  not  propose 
to  discuss  that  proposition,  or  to  expres*? 
any  definite  opinion  with  reference  to  it.  It 
seems  to  me,  therefore,  that  under  any  view 
that  may  properly  bo  taken  of  this  case, 
there  was  no  error  in  the  judgment  over-  * 
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ruling  the  demurrer,  and  hence  soch  judg- 
ment should  be  affirmed. 

Jones,  J.,  ooncurs. 

The  judges  of  the  supreme  court  having 
been  equally  divided  in  opinion,  a  petition  was 
filed  for  a  hearing  before  the  constitutional 
court  composed  of  the  judges  of  the  supreme 
and  circuit  courts,  in  response  to  which  the 
following  opinion  was  handed  down  on  May 
9,  1899: 

Per  Curiam  t 

This  case  was  heard  at  the  April  term, 
1898,  of  this  court;  and,  the  members  of  the 
court  being  equally  divided,  as  appears  by 
the  opinions  filed  on  the  16th  of  January,. 
1899  (32  S.  £.  2),  the  judgment  of  the  cir- 
cuit court  stood  affirmed,  by  virtue  of  the 
provisions  of  the  Constitution  to  that  effect. 
On  the  Ist  day  of  February,  1899,  the  appel- 
lant filed  his  petition  for  a  rehearing,  which 
is  now  before  us  for  consideration.  The  pe- 
tition is  baaed  upon  the  sole  ground  that 
there  was  a  conartitutional  question  involved 
in  the  case,  and,  as  the  entire  court  was  not 
agreed  as  to  the  proper  determination  of 
that  question,  this  court  was  .bound,  under 
the  provisions  of  §  12  of  article  6  of  the  Oon- 
stitution,  to  call  to  its  assistance  all  of  the 
judges  of  the  circuit  court,  except  the  judp^e 
who  presided  at  the  circuit  court  when  the 
judgment  appealed  from  was  rendered;  and 
the  rehearing  is  asked  for  for  the  purpose  of 
having  the  circuit  judges  called  to  the  as- 
sistance of  this  court,  to  hear  and  determine 
said  constitutional  question. 

In  the  first  place,  the  "case,"  as  prepared 
for  argument  here,  does  not  show  that  any 
constitutional  question  was  either  presented 
to  or  considered  by  the  circuit  judge  wbt> 
rendered  the  judgment  appealed  from.  On 
the  contrary,  it  does  show  that  the  question 
below  arose  upon  a  demurrer  to  the  second 
affirmative  defense  set  up  in  the  answer,  and 
was  bsped  solely  upon  the  ground  ''that  in 
said  defense  it  is  alleged  that  the  plaintiffs 
had  entered  into  a  contract  with  the  defend- 
ant whereby  it  was  agreed,  upon  certain  con- 
sideration, that  the  defendant  should  be  re- 
leased from  all  claims  of  the  plaintiff  for 
damages  by  reason  of  accidental  injury  or 
death :  that  such  contract  is  contrary  to  law 
and  against  public  policy,  and  a  releaf^e 
thereunder  cannot,  therefore,  be  pleaded  «s 
a  defense  to  an  action  for  damai^es  cau«ed 
by  the  defendant's  neglisrence."  And  in  the 
order  overruling  the  demurrer  the  circuit 
judge  held  that  a  contract  whereby  a  rail- 
road company  attempts  to  relie\'e  it«elf  of 
any  liability  on  account  of  negligence  is  con- 
trary to  public  policy,  and  where  a  party 
enters  into  such  a  contrnr»t  before  the  in- 
jury was  sustained  he  would  not  be  estopnM 
from  bringing  his  action  for  damages:  but 
where,  as  in  this  case,  the  party  injured, 
after  the  injury  was  sustained,  elected  to  re- 
ceive compensation  for  such  injury  as  pro- 
vided for  hv  such  contract,  he  is  estopped 
from  hrinffinr  his  action  for  damage«<.  He 
therefore  re^^dered  juderment  ovemilinir  the 
demurrer.     From  this  judgment  plaintiff  ap» 
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pealed,  and  for  the  first  time,  -so  far  as  the 
record  before  us  shows,  by  his  second  ex- 
cepioon,  distinctly  raised  the  constitutional 
question,  in  these  words:  "Because  his  hon- 
or erred  in  not  holding  that  a  contract 
whereby  a  railroad  corporation  seeks  immu- 
nity for  damages  caused  by  the  negligence 
of  itself  or  its  servants  is  null  and  void,  un- 
der the  Ck>nstitution  of  the  state."  Inas- 
much as  the  supreme  court  is  a  tribunal 
whose  duty  it  is  to  review  the  action  of  the 
circuit  court,  and,  in  a  law  case,  correct  any 
errors  of  law  therein  which  are  pointed  out 
by  the  exceptions,  this  court  has  uniformly 
held  that  the  appellant  has  no  right  to  have 
any  question,  except  a  question  of  jurisdic- 
tion, considered  by  this  court,  unless  it  ap- 
pears by  the  record,  as  prepared  for  argu- 
ment here,  that  such  question  has  been  pre- 
sented to  or  considered  by  the  circuit  judge. 
It  is  true,  as  set  forth  in  the  petition  for  a 
rehearing,  that  counsel  for  respondent,  in 
his  argimient  before  this  court,  does  say, 
"Counsel  for  the  plaintiff,  in  the  argument 
of  this  case  on  circuit,  cited  §  15  of  article 
0  of  the  Ck>nstitution  of  1895,  as  setting  forth 
the  public  policy  of  the  state  in  reference  to 
contracts  by  employees."  But  counsel  for 
respondent  also  says :  "A  careful  considera- 
tion of  this  section  will  disclose  the  fact  that 
its  sole  purpose  and  effect  is  to  limit  the  de- 
fense of  the  negligence  of  a  fellow  servant" ; 
and  he  adds,  "Counsel  for  the  plaintiff,  in 
bis  argument,  also  seemed  to  admit  this  to 
be  the  proper  construction  of  the  section." 
We  also  observe  that  in  the  printed  argument 
of  counsel  for  appellant,  on  file  in  this  case, 
he  seems  to  refer  to  the  constitutional  pro- 
vision above  cited  only  for  the  purpose  of 
showing  that  the  general  and  well-settled  doc- 
trine that  a  railroad  company  cannot,  by 
contract,  exempt  itself  from  liability  for 
damages  resulting  from  injuries  sustained 
by  reason  of  its  neglisrence,  because  such  a 
contract  is  against  public  policy,  and  there- 
fore void,  has  received  the  sanction  of  the 
organic  law  of  this  state.  It  is  easy,  there- 
fore, to  understand  why  the  circuit  judge 
should  not  have  considered  the  constitution- 


al question  in  rendering  his  judgment  in  this- 
case.  But,  aside  from  this,  it  nas  been  in- 
variably held  that  this  court  will  consider 
no  fact  appearing  only  in  the  argument  of 
counsel,  but  will  confine  itself  to  what  ap- 
pears in  the  record  as  prepared  for  argument 
here,  unless  the  same  is  amended,  either  by 
consent  or  other  proper  mode.  We  muse 
hold,  therefore,  that  no  constitutional  ques- 
tion is  properly  involved  in  this  case.  It  ia 
true  that,  in  the  opinion  of  Mr.  Justice  Pope,, 
he  does  refer  to  the  constitutional  provision 
above  cited  as  an  additional  reason  for  the 
conclusion  which  he  reaches,  but  he  mani- 
festly bases  bis  conclusion  mainly  upon  the 
ground  that  the  contract  set  up  in  the  sec- 
ond affirmative  defense,  to  which  the  demur- 
rer was  directed,  was  void  as  contrary  to 
public  policy;  and  Mr.  Justice  Gary,  in  his 
special  concurrence,  unquestionably  bases 
bis  concurrence  solely  upon  the  gpround  of 
public  policy;  while  the  other  two  justices 
hold  that  the  constitutional  provision  haa 
no  application  to  this  case.  This  being  the 
case,  it  is  manifest  that  the  question  upon 
whidh  the  court  was  equally  divided  was,  not 
the  constitutional  question,  but  the  question 
as  to  public  policy.  Now,  the  rule  in  the  Su- 
preme Court  of  the  United  States  is  well 
settled,  that,  where  the  case  presents  two 
questions,  one  of  which  is  a  Federal  ques- 
tion, and  the  other  is  not,  if  the  view  taken 
by  the  court  below  of  the  latter  question  ia 
decisive  of  the  case  the  Supreme  Court  of  the 
United  States  will  not  take  jurisdiction  of 
the  case,  although  there  is  also  a  Federal 
question  in  the  case.  By  analogy,  this  rule 
may  well  be  applied  to  the  present  case,  as 
the  conclusions  reached  by  the  several  jus- 
tices manifestly  turned  upon  the  question  as 
to  public  policy,  which  is  not  a  constitution- 
al question.  We  are  of  opinion,  therefore, 
that  no  constitutional  question  can  properly- 
be  said  tx>  be  involved  in  this  case,  and  that 
there  is  no  ground  for  a  rehearinuf. 

li  is  therefore  ordered  that  the  petition 
for  a  rehearing  he  dismissed,  and  that  the 
stay  of  the  remittitur  heretofore  granted  be 
revoked. 
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W.  P.  BIGGS,  Admr.,  etc.,  of  Leisjh  Walter 
Howell,  Deceased,  Plff.  In  Err., 

CONSOLIDATED  BARB-WIRE  COMPANY. 

( Kan ) 

*1.     The     maintenance     of     danarerons 
maeblnery  on  private  vronnda,  unpro- 

^Headnotes  by  Smith,  J. 


tected  from  the  visits  of  trespassing  children* 
renders  the  owner  thereof,  who  has  knowl- 
edge that  children  and  others  are  accustomed 
to  freqnent  said  grounds  and  climb  upon  the 
structures  supporting  said  dangerous  appli- 
ances, liable  In  damages  to  the  next  of  kin  of 
a  boy  fourteen  years  of  age.  who  was  caught 
In  said  exposed  machinery,  and  killed. 
2.  In  this  ease  the  question  ^rhethep 
the  boy  -vrttm  of  sninclent  Intelllflrencey 


Note. — As  to  liability  for  maintaining  prem- 
ises dangerous  to  children,  see  turntable  cases 
ID  note  to  Fort  Worth  &  D.  C.  R.  Co.  v.  Rob- 
*rtfion  (Tex.)  14  L.  R.  A.  781;  also  Walsh  v. 
FItchburg  R.  Co.  (N.  Y.)  27  L.  R.  A.  724  ;  and 
Delaware.  L.  &  W.  R.  Co.  v.  Reich  (N.  J.)  41 
L.  R.  A.  881. 

As  to  dangerous  ponds,  see,  upholding  liabil- 
ity, Pekln  V.  McMahon  (111.)  27  L.  R.  A.  206: 
denying  liability,  Moiran  v.  Pullman  Palace  Car 
Co.  (Mo.)  88  L.  R.  A.  755 ;  Dobbins  y.  Missouri, 
K.  &  T.  R.  Co.  (Tex.)  38  L.  R.  A.  573 :  Omaha 
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▼.  Bowman  (Neb.)  40  L.  R.  A.  581:  Stendal  ▼. 
Boyd  (Minn.)  42  L.  R.  A.  288:  and  Rltz  v. 
Wheeling  (W.  Va.)  43  L.  R.  A.  148. 

For  other  cases  respecting  dangerous  attrac- 
tions to  children,  see  Missouri.  K.  &  T.  R.  Co.  v. 
Edwards  (Tex.)  32  L.  R.  A.  825,  and  cases  cited 
In  footnote  thereto :  also  .Jefferson  v.  Birming- 
ham R.  &  Electric  Co.  (Ala.)  38  L.  R.  A.  458; 
'^aumeier  v.  City  Electric  R.  Co.  (Mich.)  40  L. 
R.  A.  385,  and  footnote  thereto :  also  O'Leary  ▼. 
Brooks  Elevatoir  Co.  (N.  D.)  41  L.  R.  A.  677. 
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Kamsab  Sufbbms  Court. 


Feb., 


Dfttnral  capacity,  foresight,  and  judgment  aa 
to  be  gnllty  of  contributory  negligence  la  for 
tne  jury. 
S.     Tbe  ease  of  Prloe  v.  Atclilaon  "Water 
Co.  68  Kan.  561,  followed. 

(February  11,  1890.) 

ERROR  to  the  District  Court  for  Douglas 
County  to  review  a  judgment  in  favor 
of  defendant  in  an  action  brought  to  recover 
damages  for  the  alleged  negligent  killing  of 
plaintiff's  intestate.     Reversed,  . 

The  facts  are  stated  in  the  opinion. 

Mr,  R.  E.  MelTin,  for  plaintiff  in  error: 

The  case  comes  clearly  within  the  deci- 
aions  of  this  court. 

Missouri,  K,  d  T,  R.  Co.  v.  Shookman,  69 
ivan.  774;  Consolidated  City  d  C,  P,  R.  Co. 
▼.  Carlson,  68  Kan.  62;  Kansas  P,  R.  Co,  v. 
Whipple,  39  Kan.  631 ;  Kansas  C,  R,  Go,  v. 
Fitzsimmons,  22  Kan.  686,  31  Am.  Rep.  203; 
Price  V.  Atchison  Water  Co,  68  Kan.  661. 

See  also,  to  the  same  effect,  Pekin  v.  Mc- 
Mahon,  164  111.  141,  27  L.  R.  A.  206;  Brink- 
ley  Car  Co,  v.  Cooper,  60  Ark.  646;  Lynch 
V.  Nurdin,  1  Q.  B.  29 ;  Bellefontaine  d  /.  R, 
Co,  V.  Snyder,  18  Ohio  St.  410,  98  Am.  Dec. 
•176;  Atchison,  T,  d  S.  F,  R,  Co,  v.  Cross,  68 
Kan.  424 ;  Kinchlow  v.  Midland  Elevator  Co, 
57  Kan.  374;  Union  P,  R,  Co,  v.  Dunden,  37 
Kan.  1 ;  Siouof  City  d  P,  R,  Co,  v.  Stout,  17 
Wall.  667,  21  L.  ed.  746;  Powers  v.  Harlow, 
63  Mich.  607,  61  Am.  Rep.  154;  Bransom  v. 
Lahroi,  81  Ky.  638,  60  Am.  Rep.  193;  Evan- 
sich  V.  Oulf,  C,  d  S,  F.  R,  Co,  67  Tex.  126, 
44  Am.  Rep.  686;  Keffe  v.  Milu^ukee  d  St, 
P,  R,  Co,  21  Minn.  207,  18  Am.  Rep.  393; 
Daley  v.  Norwich  d  W.  R,  Co.  20  Conn.  691, 
68  Am.  Dec.  413;  1  Thomp.  Neg.  304,  305; 
1  Shcarm.  ft  Redf.  Neg.  §S  »7,  98;  Mackey 
y,  Vicksburg,  64  Miss.  777. 

Mr,  W.  W.  NeTlson,  for  defendant  in 
error : 

The  shaft  was  lying  upon  beams  16  or  18 
feet  above  the  water,  and  was  used  for  the 
purpose  of  conveying  power  to  the  barb-wire 
mill ;  it  was  not  buflt  for  a  place  for  people 
to  fish,  or  as  a  place  of  resort  for  persons 
and  children,  nor  was  it  built  lor  the  pur- 
pose of  furnishing  an  attractive  place  for 
children  to  play. 

Turess  v.  New  York  B,  d  W,  R,  Co,  CI  N. 
J.  L.  314. 

Howell  was  a  boy  fourteen  years  of  age, 
intelligent,  healthy,  and  promising  at  the 
time  0?  his  death.  He  was  of  more  capacity 
than  those  who  recovered  in — 

Kansas  C,  R.  Go.  v.  Fitzsimmons,  22  Kan. 
686,  31  Am.  Rep.  203;  Kansas  P.  R.  Co,  v. 
Whipple,  39  Kan.  633 ;  Washington  d  O,  R. 
Co.  V.  Oladmon,  15  Wall.  410,  21  L.  ed.  116; 
Union  P,  R,  Co.  v.  Dunden,  37  Kan.  1 ; 
Ktnchlow  V.  Midland  Elevator  Co.  57  Kan. 
376;  Atchison,  T.  d  8,  F,  R.  Go.  v.  Gross,  58 
Kan.  425;  Consolidated  City  d  G.  P.  R.  Co. 
V.  Carlson,  58  Kan.  63:  Price  v.  Atchison 
Water  Co,  58  Kan.  657 ;  Bellefontaine  d  1.  R. 
Co,  v.  Snyder,  18  Ohio  St.  399,  98  Am.  Dec. 
175. 
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Can  it  be  said  that  Howell,  a  boy  fourteen 
^ears  of  age,  intelligent,  healthy,  and  prom- 
ising at  the  time  he  was  killed,  was  an  in- 
fant of  tender  years,  or  can  be  placed  in  that 
class  t 

At  common  law,  a  male  person,  fourteen 
years  of  age,  and  a  female  twelve  years  of 
age,  were  capable  of  bindin|;  themselves  in 
marriage;  they  had  arrived  at  the  age  of 
consent. 

2  Kent,  Com.  p.  78;  Parton  v.  Hervey,  1 
Gray,  119;  Bishop,  Contr.  9  946,  p.  371. 

There  can  be  no  recovery  for  an  Uijury 
caused  by  the  mutual  default  of  both  parties. 
When  it  can  be  shown  that  it  would  not  have 
happened  except  for  the  culpable  n^ligence 
of  the  party  injured,  concurring  with  that 
of  the  other  party,  no  action  can  be  main- 
tained. 

Beach,  Contrib.  Neg.  |§  14,  16;  Har- 
greaves  v.  Deacon,  25  Mich.  1;  Bush  v. 
Brainard,  1  Cow.  78,  13  Am.  Dec.  513;  1 
Shearm.  ft  Redf.  Neg.  §  99 ;  McOrath  v.  New 
York  C,  d  E.  R,  R,  Co,  69  N.  Y.  468,  17  Am. 
Rep.  359. 

The  accident  could  not  have  happened  but 
for  the  fault  of  Howell. 

Rathhun  v.  Payne,  19  Wend.  399;  Hart- 
field  V.  Roper,  21  Wend.  615.  34  Am.  Dec 
273;  Brwjon  v.  Maxwell,  6  Hill,  595,  41  Am. 
Dec.  771. 

The  plaintiff,  before  he  can  recover  or 
have  any  standing  in  court  as  an  accuser  for 
negligence  to  Howell,  must  show  that  Howell 
himself  was  free  of  fault. 

Munger  v,  Tonawanda  R.  Co,  4  N.  Y.  359. 
63  Am.  Dec.  384;  Butterfield  v.  Forrester, 
11  East,  60;  Smith  v.  Smith,  2  Pick.  621,  13 
Am.  Dec.  464. 

When  it  appears  that  the.  plaintiff's  neg- 
ligence or  wrongful  act  had  a  material  effect 
in  producing  the  injury,  or  substantially 
contributed  toward  it,  he  is  not  entitled  to 
recover. 

Overholt  v.  Vieths,  93  Mo.  422;  Klix  v. 
Nieman,  68  Wis.  271,  60  Am.  Rep.  854; 
Butz  V.  Cavanaugh,  137  Mo.  503;  Witte  v. 
Stifel,  120  Mo.  303. 

Defendant  in  error  was  not  bound  to  fence 
or  encajte,  or  protect  the  shaft  which  caused 
the  death  of  Leigh  Walter  Howell,  as  the 
machinery  was  open  and  on  the  premises  of 
the  defendant,  a  place  where  the  deceased, 
Howell,  had  no  right  to  go. 

Nagle  v.  Allegheny  Valley  R.  Co.  88  Pa. 
35,  32  Am.  Rep.  413;  Moore  v.  Pennsylva- 
nia R.  Co,  99  Pa.  301.  44  Am.  Rep.  ^106: 
Gillespie  v.  McOowan,  100  Pa.  144,  45  Am. 
Rep.  365;  McMahon  v.  New  York,  33  N.  Y. 
642;  Plumley  v.  Birge,  124  Mass.  57,  26  Am. 
Rep.  645;  Sickles  v.  New  Jersey  Fee  Co.  153 
N.  Y.  88;  Beach,  Contrib.  Neg.  §§  20,  40, 
123:  Bishop,  Non-Contr.  Law,  9  845;  Conroy 
V.  Chicago,  St.  P,  M,  d  O.  R,  Co.  96  Wis. 
243,  38  L.  R.  A.  419;  Daley  v.  New  Haven, 
Norwich,  d  W.  R,  Co.  26  Conn.  591,  68  Am. 
Dec.  413:  Bagley  v.  Cleveland  Rolling  Milt 
Go.  2rPed.  Rep.  159;  Sutton  v.  New  York 
C.  d  H,  R,  R.  Co,  66  N.  Y.  243 ;  Cooley,  Torts. 
2d  ed.  p.  804;  Pleasants  v.  Fant,  22  Wall 


1889. 
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116,  22  L.  ed.  780;  Beiaiegel  y.  ^010  York  0. 
it.  Co.  40  N.  Y.  9. 

Smithy  J.,  delivered  the  opinion  of  the 
«ourt: 

This  was  an  action  commenced  in  the  court 
below  for  the  recovery  of  damages  by  reason 
of  the  death  of  Leigh  Walter  Howell,  which 
was  caused,  as  is  allied,  by  the  wrongful 
act,  neglect,  and  default  of  the  defendant  in 
«rror,  the  Consolidated  Barb-W  ire  Company. 
On  December  2,  1807,  an  amended  petition 
was  filed  in  the  cause,  to  which  a  general  de- 
murrer was  interposed  by  the  defendant  wire, 
company.  This  demurrer  was  sustained  by 
the  court,  and,  the  nlaintiff  below  electing 
to  stand  thereon,  judgment  was  rendered  in 
€avor  of  the  defendant 

The  question  for  our  consideration  is 
whether  the  amended  petition  states  facts 
aufficient  to  constitute  a  cause  of  action.  It 
is  alleged  in  said  amended  petition  that  the 
plaintiff,  W.  P.  Biggs,  on  July  26,  1897,  was 
^uly  appointed  administrator  of  the  estate 
of  Leigh  Walter  Howell,  deceased;  that  the 
defendant  is  a  corporation,  and  had  for  a 
long  time  operated  a  wire-nail  and  barb- wire 
plant  on  the  south  bank  of  the  Kansas  river, 
at  Lawrence ;  that  said  plant  was  run  by  wa- 
ter power,  and  that  the  power  is  transmitted 
to  said  wire  mill  and  plant  about  125  feet, 
by  a  certain  shaft  owned  and  controlled  by 
the  defendant;  that  said  shaft  is  about  6 
inches  in  diameter,  and  is  located  about  15 
or  18  feet  above  the  water;  and  that  said 
shafting  is  supported  on  timbers  which  are 
About.  18  inches  apart,  said  timbers  beine 
aupported  by  a  stone  buttress  or  pier;  and 
that  about  12  or  18  feet  west  of  said  but- 
tress or  pier  is  a  collar  or  coupUne,  about  8 
inches  in  diameter,  around  said  »iaft,  and 
in  the  outer  rim  of  said  collar  or  coupling  is 
«  bolt  or  set  screw  which  projects  out  some 
4  or  5  inches  from  the  outer  rim  of  the  col- 
tar  or  coupling;  that  the  shafting  and  con- 
nections and  attachments  are  open  and  ex- 
posed, and  in  no  manner  covered  or  inclosed ; 
that  the  shaft  revolves  at  the  rate  of  about 
100  to  150  revolutions  per  minute;  that  on 
the  21st  day  of  April,  1897,  said  Leigh  Wal- 
ter Howell  was  fishing  and  playing  near  to 
and  under  said  shaft,  and  that  in  attempting 
to  climb  up  from  below,  on  a  ladder  for  that 
purpose  built  by  the  defendant,  onto  the 
timbers  on  either  side  of  said  shaft,  the  afore- 
said 1  It  or  set  screw  which  projected  from 
the  collar  or  coupling  on  said  shaft  caught 
in  the  back  of  his  coat,  and  he  was  whirled 
around  said  shaft,  and  against  said  timbers, 
with  irresistible  force,  and  killed,  dying  as 
the  result  of  beinff  so  caught  by  said  set 
screw ;  that  the  barb-wire  eompany  was  guil- 
ty of  gross  carelessness  towards  the  de- 
ceased, in  that,  through  its  officers,  it  had 
actual  notice  of  the  faulty  construction  of 
said  machinery,  and  that  at  the  place  of  the 
accident  it  was  unsafe  and  dangerous;  that 
the  barb- wire  company  was  guilty^  of  gross 
carelessness  towaras  the  deceased,  in  not  in- 
<!losing  or  boxing  the  collar,  coupling,  and 
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screw,  and  in  leaving  same  exposed  and  open, 
and,  further,  in  allowing  the  set  screw  or 
bolt  to  project  4  or  5  inches  from  the  rim  of 
the  collar  or  coupling,  and.  in  not  boxing 
same,  and  was  careless  in  leaving  the  ma- 
chinery and  timbers  supporting  the  same, 
and  the  immediate  surroundings  (which 
were  attractive  to  children),  open  and  ex- 
posed, wholly  unguarded  and  unfenced;  that 
the  deceased  comd  not  see  the  bolt  or  set 
screw,  by  reason  of  the  shaft  revolving  so 
fast  as  to  render  it  invisible;  that  the  place 
where  plaintiff's  intestate  was  killed,  and 
the  machinery  and  timbers  supporting  the 
same,  and  the  surroundings,  were  attractive 
to  children;  and  that  children,  and  particu- 
larly boys,  were  in  the  habit  of  resorting 
there  for  the  purpose  of  amusement,  and  men 
and  boys  were  in  the  habit  of  climbing  about 
on  the  timbers  which  supported  the  shaft, 
for  the  purpose  of  fishing  and  playing,  and 
they  did  fish  from  the  timbers,  and  that  the 
barb-wire  company  had  notice  of  such  facts ; 
that  the  defendant  company  knew  that  the 
said  machinery  was  unsafe  and  dangerous, 
for  the  reason  that  other  persons  had  been 
caught  by  said  screw;  that  said  shaft  is 
built  across  what  would  be  New  Hampshire 
street  if  projected  10  feet  into  the  water; 
that  said  dangerous  machinery  was  left  in 
an  open  and  ex]9osed  place,  unfenced  and  un- 

Srotected,  and  m  a  place  attractive  to  ehil- 
ren ;  that  at  the  time  of  the  accident,  April 
21st,  there  were  no  signboards  on  or  about 
the  said  premises,  but  previous  to  that  time 
there  had  been  and  same  had  been  put  up  and 
erected  by  defendant  company,  but  that  since 
April  21st  the  defendant'  had  placed  and 
erected  danger  boards  on  and  around  said 
premises;  that  Jjeigh  Walter  Howell,  the  de- 
ceased, was  a  boy  fourteen  years  of  age,  in- 
telligent, healthy,  and  promising,  at  the 
time  of  his  death;  that  he  left  a  father, 
brother,  and  sister  surviving  him. 

All  the  allegations  of  the  petition  being 
admitted,  together  with  such  facts  as  are 
properly  inferable  from  the  language  used, 
we  are  unable  to  perceive  that  they  demand 
the  application  of  any  different  rule  than 
that  heretofore  adopted  and  adhered  to  by 
this  court  in  cases  substantially  similar. 
The  structure  erected  and  maintained  by  the 
wire  company  was  of  such  a  nature  as  to  be 
attractive  to  children,  especially  to  boys.  It 
was  situated  in  a  place  about  which  boys 
and  men  congregated  for  the  purpose  of 
amusement,  and  boys  were  in  the  habit  of 
climbing  about  on  the  timbers  that  support^ 
ed  the  shaft  for  the  purpose  of  fishing  and 
playing,  of  which  fact  the  wire  company  had 
actual  notice.  At  the  top  of  the  structure 
was  a  collar  or  coupling,  m  which  was  a  set 
screw  projecting  4  or  5  inches  from  the  outer 
rim  of  the  coupling.  When  in  motion,  this 
collar  or  coupling  and  the  set  screw  revolved 
at  the  rate  of  from  100  to  160  revolutio;ir 
per  minute,  by  reason  of  the  velocity  of  the 
shaft,  so  that  the  screw  was  invisible.  There 
was  a  ladder  extending  to  the  top  of  the 
structure,  upon  which  the  boy  climbed  un- 
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til,  when  near  the  top,  he  was  caught  in  the 
back  of  the  coat  by  this  revolving  set  screw, 
which  projected  from  the  collar  and,  being 
whirled  around-  the  shaft  and  against  the 
timbers,  he  was  killed. 

The  case  of  Price  v.  Atchison  Water  Oo. 
58  Kan.  551,  is  an  authority  directly  in 
point.  In  that  case  the  boy  drowned  in  the 
reservoir  of  the  water  company  was  bright 
and  intelligent.  He  was  a  trespasser  on  the 
grounds  of  the  water  company.  The  grounds 
about  the  reservoirs  were  inclosed  with  a 
barb-wire  fence  ten  to  twelve  wires  high. 
The  deceased  entered  the  inclosure  by  climb- 
ing oyer  a  stile.  The  watchman  of  the  wa- 
ter company  was  aware  of  the  habit  of  boys 
to  climb  over  the  stile,  and  permitted  them 
to  do  so  without  objection.  The  boy  went 
with  some  companions  to  the  reservoir  to 
fish  and  play,  and,  venturing  upon  an 
"apron"  which  extended  from  the  bank  out 
into  one  of  the  reservoirs,  was  drowned.  His 
parents  had  frequently  warned  him  of  the 
danger  of  going  to  the  reservoir,  and  he  had 
trespassed  there  once  before,  without  their 
knowledge.  In  the  Price  Case,  as  in  the 
case  at  bar,  two  grounds  of  error  were  urged: 
First,  that  the  defendant  was  not  negligent 
in  maintaining  the  premises ;  second,  that  the 
deceased  was  guilty  of  contributory  negli- 
gence.. The  two  grounds  were  disposed  of 
by  this  oourt  in  an  opinion  reviewing  the 
authorities.  Among  other  things,  the  court 
said:  "It  is,  however,  contended  by  the  de- 
fendant in  error  that,  inasmuch  as  the  de- 
ceased was  a  trespasser  upon  its  grounds,  it 
owed  to  him  no  duty  to  guard  against  the 
accident  which  occurred.  Without  doubt,  the 
common  law  exempts  the  owner  of  private 
grounds  from  obligation  to  keep  them  in  a 
safe  condition  for  the  benefit  of  trespassers, 
idlers,  bare  licensees,  or  others  who  go  upon 
them,  not  by  invitation,  express  or  implied, 
but  for  pleasure  or  through  curiosity.  Cool- 
ey.  Torts,  2d  ed.  718;  1  Thomp.  Neg.  303; 
Dobbins  v.  Missouri,  K.  d  T.  H.  Co.  91  Tex. 
60,  38  L.  R.  A.  673.  The  common  law,  how- 
ever, does  not  permit  the  owner  of  private 
grounds  to  keep  thereon  allurements  to  the 
natural  instincts  of  human  or  animal  kind, 
without  taking  reasonable  precautions  to  in- 
sure the  safety  of  such  as  may  be  thereby 
attracted  to  his  premises.  To  maintain 
upon  one's  property  enticements  to  the  ig- 
norant or  unwary  is  tantamount  to  an  in- 
vitation to  visit,  and  to  inspect  and  enjoy; 
and  in  such  cases  the  obligation  to  endeavor 
to  protect  from  the  dangers  of  the  seductive 
instrument  or  place  follows  as  justly  as 
though  the  invitation  had  been  express." 
The  court  quotes  approvingly  from  the  ease 
of  Kansas  C.  R,  Co.  v.  Fitzsimmons,  22  Kan. 
691,  31  Am.  Rep.  203,  when  passing  on  the 
question  of  contributory  negligence  of  the 
deceased:  "Boys  can  seldom  be  said  to  be 
negligent  when  they  merely  follow  the  irre- 
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sistible  impulses  of  their  own  natures, —  in- 
stincts common  to  all  boys.  In  many  cases 
where  men,  or  boys  approaching  manhood^ 
would  be  held  to  be  negligent,  younger  boys 
and  boys  with  less  intelligence  would  not  be 
And  the  question  of  negligence  is  in  nearly 
all  cases  one  of  fact  for  the  jury,  whether 
the  person  charged  with  negligence  is  of  full 
age  or  not."  See  also  Kinchlow  v.  MidUmd 
Elevator  Co,  67  Kan.  374;  Consolidated  City 
d  C.  P.  R.  Co.  V.  Carlson,  58  Kan.  62. 

From  the  peculiar  character  of  the  struc- 
ture upon  which  the  plaintiff's  intestate  was 
killed,  and  its  proximity  to  the  water  of  the 
Kansas  river,  it  certainly  presented  to  the 
average  boy  a  desirable  place  from  which  U> 
fish;  and  considering  the  inbred  disposition 
and  ever-present  impulse  in  children,  espe- 
cially boys,  to  explore  and  investigate,  this 
structure  over  the  water  appealed  strongly 
to  such  natural  inclination.  The  barb-wire 
company  had  notice  that  this  structure  was 
used  by  men  and  boys  as  a  fishing  platform ; 
and,  having  this  notice,  it  was  a  question 
for  the  jury  to  say  whether  it  was  negligent 
in  maintaining  it  in  its  condition  at  the 
time  of  the  accident.  The  death  of  the  plain- 
tiff's intestate  was  directly  caused  by  the 
revolving  set  screw  attached  to  the  coupling 
on  the  shafting  which  was  supported  by  the 
upright  timbers.  Its  velocity  was  so  great 
that  neither  a  boy  of  fourteen  nor  a  man  of 
mature  years  could  have  seen  it.  Except 
for  the  projecting  pin  on  said  coupling,  the 
appliance  would  probably  have  been  safe,  and 
no  harm  would  have  resulted  to  the  boy.  It 
was  not  boxed  or  covered. 

It  is  contended  by  the  defendant  in  error 
that  the  prior  decisions  of  this  court  above 
cited  are  not  precedents  in  the  case  at  bar» 
for  the  reason  that  in  none  of  them  has  a 
boy  of  the  age  of  fourteen  years  been  held 
incapable  of  knowing  the  consequences  of  his 
acts.  We  cannot  say,  as  a  matter  of  law, 
at  what  age  a  boy  would  be  possessed  of  such 
intelligence,  foresight,  and  judgment  as  to 
charge  him  with  contributory  negligence  in 
a  case  like  the  present.  It  is  peculiarly 
within  the  province  of  the  jury  to  determine 
such  questions.  In  the  Carlson  Case,  above 
cited,  it  is  said:  "As  a  matter  of  fact,  we 
know  that  there  is  great  difference  in  the  ca- 
pacity of  different  children  at  the  same  age, 
owing  as  well  to  differences  in  education  and 
surroundings  as  to  natural  capacity.  The 
question  as  to  the  capacity  of  a  particular 
child,  at  a  particular  time,  to  exercise  care 
in  avoiding  a  particular  danger  is  one  of 
fact,  falling  within  the  province  of  the  jury 
to  determine." 

The  judgment  of  the  oourt  helow  wiU  he 
reversed,  with  instructions  to  overrule  the 
demurrer  to  the  petition. 

All  the  Justices  concur. 
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COLUMBIA  FINANCE  &  TRUST  COM- 
PANY, Aasignee  of  Commercial  Building 
Trust. 
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1.  Tlie  iasnance  of  preferred  Btook  by 
a  baildinar  and  loan  association  which 
Is  based  on  principles  of  co-operation,  equal- 
ity, and  mutuality  Is  void  as  against  public 
X>olicy. 

2.  A  grnaranty  tbat  preferred  stock  In 
a  bnlldlnff  and  loan  association  sball 
mature  at  a  certain  tln&e,  and  that  the 
common  stock  shall  constitute  a  guaranty 
therefor,  constitutes  a  guaranty  for  the  ac- 
cumulation of  sufficient  profits  or  dividends 
to  mature  the  preferred  stock,  and  does  not 
control  a  distribution  of  the  capital  and  as- 
sets of  the  concern  on  the  winding  up  of  the 
association,  when  there  are  no  profits  on 
hand. 

(March  18,  1899.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Common  Plea^  Division  of  the 
Circuit  Court  for  Jefferson  County  refusing 
to  allow  preferences  to  defendants  out  of  the 
assets  of  an  insolvent  building  and  loan  as- 
sociation.     Affirmed. 

The  stocic  of  the  Commercial  Building 
Trust  was  divided  into  classes.  One  class 
was  known  as  common  stock,  the  owners  of 
which  constituted  the  working  corporation, 
and  which  under  the  by-laws  of  the  corpora- 
tion constituted  a  guaranty  for  the  maturity 
of  the  preferred  stock.  The  other  class  was 
preferred  stock  which  appeared  to  be  in  the 
nature  of  an  investment,  and  this  in  turn 
was  divided  into  two  classes.  One  class  was 
paid  in  full  by  a  single  payment  and  the 
other  daas  was  to  be  paia  for  by  monthly 
payments.  The  plan  appeared  to  be  that  the 
preferred  stock  should  draw  interest  on  the 
amounts  paid  in.  Upon  the  insolvency  of 
the  corporation  the  preferred  stock  claimed 
repayment  in  full  in  preference  to  the  hold- 
ers of  the  common  stock.  This  suit  was 
brought  to  test  the  validity  of  such  claims. 
The  court  appointed  J.  R.  Williamson  to  de- 
fend for  the  class  of  preferred  instalment 
stockholders,  J.  K.  Sumrall  to  defend  for 
the  class  of  preferred  paid-up  stockholders, 
and  J.  C.  Caldwell  to  defend  for  the  class  of 
common  stockholders.  The  court  denied  any 
preference,  and  the  representatives  of  the 
preferred  stockholders  took  this  appeal. 

Further  facts  appear  in  the  opinion. 

NoTB. — For  prepaid  stock  in  building  and 
loan  associations,  see  People,  Falrchlld,  v. 
Preston  (N.  Y.)  24  L.  R.  A.  57;  also  Gibson  v. 
Safety  Homestead  &  L.  Asso.  (III.)  39  L.  R.  A. 
202;  and  Rhodes  v.  Missouri  Sav.  &  L.  Co. 
(111.)  42  L.  R.  A.  93. 

For  preferred  stock  in  corporations  generally, 
see  note  to  Field  v.   Lamson   &  O.   Mfg.   Co. 
(Mass.)  27  L.  R.  A.  136. 
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Messrs.  William  W.  Watts,  Joseph  S. 
Botts,  and  J.  R.  Watts,  for  appellant 
Williamson : 

The  conunon  stockholders  knew  of  the  pro- 
visions of  t^e  contract  and  induced  William- 
son and  his  class  to  purchase.  The  defense 
of  ultra  vires  will  not  avail  them,  for  the 
court  will  not  hear  them  say  they  did  not 
know  of  their  contract. 

To  be  ultra  vires,  the  act  must  be  outside 
of  the  power  of  the  corporation. 

The  articles  of  incorporation,  the  instru- 
ment creating  the  corporation,  provide  that 
the  common  stock  shall  stand  as  a  guaranty 
to  the  preferred  stock. 

An  act  authorized  by  the  statutes,  and  by 
the  charter  of  the  corporation  organized 
thereunder,  then  by  the  by-laws  subsequently 
adopted,  cannot  be  said  to  be  an  act  ultra 
vires  the  corporation. 

The  charter  of  articles  of  incorpora/tion, 
by-laws,  and  certificates  of  stock  make  up 
the  contract  between  the  corporation  and 
the  stockholders. 

Kent  V.  Quicksilver  Min.  Co.  78  N.  Y.  169; 
Eolyoke  Bldg.  d  L.  Asso.  v.  Lewis,  1  Colo. 
App.  127;  Bergman  v.  8t.  Paul  Mut.  Bldg. 
Asso.  No.  i,  20  Minn.  275;  McKenney  v. 
Diamond  State  Loan  Asso.  8  Houst.  (Del.) 
557;  Pioneer  Sav.  d  L.  Co.  v.  Brocket t,  58 
111.  App.  204;  Engelhardt  v.  Fifth  Ward 
Permanent  Dime  Sav.  d  L.  Asso.  148  N.  Y. 
281,  35  L.  R.  A.  289;  Thompson,  Bldg.  Asso. 
31;  1  Thomp.  Corp.  §  040;  Endlich,  Bldg. 
Asso.  2d  ed.  260;  White  v.  Boreing,  20  Ky. 
L.  Rep.  210. 

Preferred  stock  in  a  building  association 
has  been  recognized  by  the  Kentucky  court 
of  appeals. 

Tate  v.  Louisville  Bldg.  d  L.  Asso.  10  Ky. 
L.  Rep.  1062. 

The  contract  was  not  against  public  pol- 
icy, and  was  not  contrary  to  law,  and  the 
act  of  1882  and  the  act  of  1893  expressly 
provide  for  priority  in  the  distribution  of  the 
assets  u})on  the  dissolution  of  a  corporation 
voluntarily  or  otherwise. 

Frankfort  Bridge  Co.  v.  Frankfort,  18  B. 
Mon.  46;  Ang.  k  A.  Corp.  §  256;  McQregor 
V.  Home  Inn.  Co.  33  N.  J.  Eq.  181;  Cook, 
Stock  &  Stockholders,  4th  ed.  §  278. 

A  person  dealing  with  a  corporation  must, 
at  his  peril,  take  notice  of  its  charter  or  ar- 
ticles of  incorporation. 

First  Nat.  Bank  v.  D.  Kiefer  Milling  Co.  95 
Ky.  97;  Oil  City  Land  dimprov.  Co.  y.  Porter, 
Ky.  261 ;  Wright  v.  Shelby  R.  Co.  16  B.  Mon. 
499,  63  Am.  Dec.  622;  Bell  d  C.  Co.  v.  Ken- 
tucky Class  Works,  20  Ky.  L.  Rep.  1092; 
Parks  V.  Evansville,  I.  d  C.  Straight  Line  R. 
Co.  23  Ind.  572;  «/enfcins  v.  Prei<?t«,  7  Blackf. 
329 ;  Walker  v.  Mobile  d  0.  R.  Co.  34  Miss. 
255 ;  Ellison  v.  Mobile  d  0.  R.  Co.  36  Miss. 
572;  1  Thomp.  Corp.  §  941;  Cook,  Stock  & 
Stockholders,  §  54;  Endlich,  Bldg.  Asso.  2d 
ed.  §  269;  Bertche  v.  Equitable  Loan  d  In- 
vest.  Asso.  (Mo.)  48  S.  W.  054. 
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Williamson  and  the  others  in  his  class  in 
buying  their  stock  were  innocent  purchasers 
making  their  purchases  under  the  oelief  that 
the  provisions  of  the  articles,  by-laws^  and 
their  certificates  of  stock,  both  on  the  face 
and  back  thereof,  would  be  carried  out. 

American  Wire-Nail  Oo,  v.  Bayless,  91  Kj. 
94;  Kent  v.  Quiekailver  Min.  Co.  78  N.  Y. 
169. 

Upon  the  purchase  of  fftock  by  William- 
son and  the  others  in  his  class  their  rights 
vested,  and  nothing  which  the  corporation 
and  the  common  stockholders  might  there- 
after do,  unless  done  immediately  for 
the  purpose  of  annulling  the  contract,  could 
take  away  from  them  the  rights  acquired, 
except  by  their  (Williamson's)  laches,  ac- 
quiescence, or  assent. 

Kent  y.  Quicksilver  Min,  Co.  78  N.  T.  159; 
Eolyohe  Bldg,  d  L.  Aeso,  v.  Lewis,  1  Colo. 
App.  127;  Bergman  v.  8t.  Paul  Mut,  Bldg, 
Asso.  No.  J,  29  Minn.  275;  McKenney  v. 
Diamond  State  Loan  Asso,  8  Houst.  (Del.) 
657;  Niblask,  Ben.  Soc.  2d  ed.  113;  Thomp- 
son, Bldg.  Asso.  31;  1  Thomp.  Corp.  §  946; 
Cook,  Stock  ft  Stockholders,  §  700a;  Endlich, 
Bldg.  Asso.  2d  ed.  9  269;  Cook,  (Corpora- 
tions, 4th  ed.  9  4a. 

It  is  the  du^  of  stockholders  to  be  prompt 
in  their  application  for  relief  against  the 
acts  of  the  corporation  before  innocent  third 
persons  suffer;  otherwise  assent,  acquies- 
cence, or  ratification  will  be  presumed,  and 
the  doctrine  of  estoppel  will  apply. 

American  Wire-Nail  Co,  v.  Bayless,  91 
Ky.  94;  Oil  City  Land  d  Improv.  Co.  v.  Por- 
ter, 99  Ky.  254;  Maxwlle,  W,  d  L,  Tump. 
Road  Co,  V.  Barnes,  14  Ky.  L.  Rep.  431 ;  Po- 
oantico  Watenvorks  Co,  v.  Low,  20  Misc. 
484. 

Williamson  and  the  other  preferred  in- 
stalment stockholders  have  ]Miid  into  the  as- 
sociation about  $141,000.  From  that  sum 
and  from  the  sums  paid  in  by  the  other  pre- 
ferred stockholders  more  than  $145,000 
have  been  taken  by  the  corporation  for  the 
common  stockholders,  and  used  in  payment 
of  the  expenses  of  the  corporation  and  the 
salaries  <k  the  officers  and  directors. 

A  stockholder  who  is  an  officer  of  the 
oompany,  who  is  active  in  having  preferred 
stock  issued,  subscribes  for  it,  pays  for  it, 
takes  his  certificate  therefor,  votes  upon  it 
and  induces  others  to  take  it,  cannot  after 
two  years,  when  the  corporation  is  insol- 
vent, say  that  the  statutes  of  the  state  au- 
thorize the  issue  of  common  stock  only. 

Banigan  v.  Bard,  134  U.  8.  291,  33  L.  ed. 
932;  Cook,  Corporations,  4th  ed.  §§  41,  732; 
Kent  V.  Quicksilver  Min,  Co.  78  N.  Y.  159. 

The  question  of  ultra  vires  can  be  raised 
only  wnile  the  contract  is  executory  and 
before  performance  by  innocent  third  per- 
sons. 

American  Wire-Nail  Co,  v.  Bayless,  91  Ky. 
94;  Pocantioo  Watertoorks  Co.  v.  Low,  20 
Misc.  484;  Maxville,  W.  d  L.  Tump.  Road 
Co.  V.  Barnes,  14  Ky.  L.  Rep.  431 ;  American 
d  Foreign  Christian  Union  v.  Yount,  1  Ky. 
L.  Rep.  8;  German  Nat.  Bank  v.  Butchers' 
Hide  d  Tallow  Co.  97  Ky.  34;  Springfield, 
M.  d  H,  Tump.  Road  Co.  v.  Harrodshurg, 
11  Ky.  L.  Rep.  309;  Morton  v.  Hamilton 
44  L.  R.  A. 


College,  100  Ky.  281,  35  L.  R.  A.  275;  Cook, 
Corporations,  4th  M.  91  30,  268,  671-673, 
681 ;  Ten  Eyck  v.  Pontiac,  O.  d  P.  A.  R.  Co. 

114  Mich.  494;  Nicrosi  v.  Calera  Land  Co. 

115  Ala.  429;  Woolfolk  v.  January,  131  Mo. 
620;  Washhum  v.  National  WaU  Paper  Co. 
51  U.  S.  App.  380,  81  Fed.  Rep.  17,  26  C.  C. 
A.  312. 

There  are  no  general  creditors  as  such, 
and  none  defending  in  the  case;  therefore 
the  distribution  must  be  made  according  to 
the  contract  expressly  made  and  ratified,  as- 
sented to,  acquiesced  in,  and  promulgated 
by  the  common  stockholders,  and  the  doc- 
trine of  ultra  vires  will  not  apply. 

Cook,  Corporations,  4th  ed.  §9  268,  775: 
HohensheU  v.  Hom^  Sav.  d  L.  Asso.  140  Mo. 
566;  Barr  v.  New  York,  L.  E.  d  W.  R.  Co, 
125  N.  Y.  263;  Thompson  v.  Lambert,  44 
Iowa,  239;  Martin  v.  Niagara  Falls  Paper 
Mfg.  Co.  122  N.  Y.  166. 

Messrs.  SumraU  Sc  Sumrallf  with 
Messrs.  Ctkmiihf  Cl&attersoii,  ft  BUts, 
for  appellant  Sumrall: 

The  fully  paid-up  preferred  stock  was  is- 
sued under  the  authority  of  the  charter  and 
by-laws,  and,  in  accordance  with  9  564,  Ky. 
Stat.,  was  paid  for  in  cash  and  at  par,  and 
represented  by  the.  officers,  agents,  and  com- 
mon stockholders  *  of  the  corporation,  to  be 
preferred  above  the  conmion  stock,  and  the 
common-stock  fund  was  held  sacrcid  for  the 
maturity  and  repayment  of  the  preferred. 

It  is  an  inherent  power  in  a  corporation 
to  issue  preferred  stock  subject  to  such  re- 
strictions as  are  imposed  by  statute,  and 
these  restrictions  have  been  complied  with 
in  this  fully  paid-up  preferred  stock  issue. 

Kent  V.  Quicksilver  Min.  Co.  78  N.  Y.  159; 
McGregor  v.  Home  Ins.  Co.  33  N.  J.  £q.  181. 

The  statute  prefers  this  stock  as  to  the 
capital  or  assets  as  well  as  to  dividends  or 
interest. 

Ky.  Stat.  9  504;  1  Cook,  Ck>rporations,  | 
278 ;  McGregor  v.  Home  Ins.  Co.  33  N.  J.  Ea. 
181 ;  Hamlin  v.  Continental  Trust  Co.  47  IT. 
S.  App.  422 ;  Hamlin  v.  Toledo,  St.  L.  d  K. 
C.  R.  Co.  78  Fed.  Rep.  664,  24  C.  C.  A.  271, 
36  L.  R.  A.  826. 

This  court  has  recognized  the  right  of  a 
building  and  loan  association  to  issue  pre- 
ferred stock,  and  enforce  contracts  in  rela- 
tion thereto. 

Tate  V.  Louisville  Bldg,  d  L,  Asso,  19  Ky. 
li.  Rep.  1962. 

The  law  a?  to  estoppel  and  acquiescence 
also  applies  under  the  pleadings. 

2  Herman,  Estoppel,  pp.  1396-1399;  1 
Herman,  Estoppel,  pp.  709,  711;  MawviUe, 
W,  d  L,  Tump.  Co.  v.  Barnes,  7  Ky.  L.  Rep. 
431. 

Messrs.  BC  B.  Bowden,  James  C.  Pes- 
ton,  and  Clarence  Dallam,  for  appellees: 

The  right  of  holders  of  preferred  stock  de- 
pends on  the  contract,  and  is  solely  a  ques- 
tion of  the  interpretation  of  the  contract 

Beadi,  Priv.  Corp.  §  499;  Cook,  Stock  & 
Stockholders  &  Corp.  Law,  3d  ed.  9  267 ;  2 
Thomp.  Corp.  9§  2262,  2263. 

Preferred  stock  of  a  corporation  when  not 
explicitly  preferred  in  the  distribution  of 
the  assets,  is  preferred  only  as  to  dividends. 

Beach,  Priv.  Corp.  9  607;  2  Watermmii» 
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Corp.  p.  165;  Cook,  Stock  k  Stockholders  & 
Corp.  law,  3d  ed.  §S  267,  278;  2  Thomp. 
Corp.  9  2280 ;  Re  London  India  Rubber  Co. 
L.  R.  5  £q.  519. 

A  contract  of  ^aranty  cannot  be  extend- 
ed b^ond  its  strict  terms;  and  must  be  in- 
terpreted according  to  the  intention  of  the 
parties. 

Cambria  Iron  Co,  v.  Keynes,  56  Ohio  St. 
501 ;  Peaae  Piano  Co,  ▼.  Matthews,  5  Kan. 
App.  370;  lAninger  d  M.  Co.  y.  Webb,  51 
Neb.  10. 

If  this  is  a  guaranty  by  the  common  stock- 
holders of  the  contract  of  the  corporation, 
it  is  within  the  statute  of  frauds  and  un- 
enforceable. 

Kt.  Stat.  9  470. 

Where  neither  the  charter,  by-laws,  nor 
contract  under  which  preferred  stock  is  is- 
sued contemplates  insolvency  or  the  wind- 
ing-up of  the  company^  the  preference  is  in 
dividends  only;  in  the  distribution  of  assets 
all  become  common  stockholders,  regardless 
of  the  preference. 

Re  London  India  Rubber  Co.  L.  R.  5  Eq. 
619. 

The  so-called  ^aranty,  if  not  confined  to 
a  guaranty  of  dividends,  was  merely  an  es- 
timate as  to  when  the  stock  would  be  ma- 
tured, and  was  only  applicable  as  to  a  going 
company. 

Re  London  India  Rubber  Co.  h.  R.  5  Eq. 
618 ;  Bertohe  v.  Equitable  Loan  d  Invest.  As- 
so.  (Mo.)  43  S.  W.  954. 

All  contracts  of  building  and  loan  associa- 
tions to  the  effect  that  after  the  payment  of 
a  certain  sum,  less  than  the  face  value,  stock 
shall  be  considered  full  paid,  are  ultra  vires 
and  void. 

Wierman  v.  International  Bldg.  Loan  d  In- 
vest. Union,  67  111.  App.  650;  Latimer  v. 
Equitable  Loan  d  Invest.  Co.  81  Fed.  Rep. 
776 ;  Bertche  v.  Equitable  Loan  d  Invest.  As- 
so.  (Mo.)  48  S.  W.  954;  International  Bldg. 
Loan  d  Invest.  Union  v.  King,  68  111.  App. 
640 ;  (Hbson  v.  Safety  Homestead  d  L.  Asso. 
69  111.  App.  485 ;  State,  Walker,  v.  Equitable 
Itoan  d  Ivyoest.  Asso.  142  Mo.  325 ;  Baltimore 
Bldg.  d  L.  Asso.  v.  Poiohatan  Improv.  Co. 
87  Md.  59;  Fisher  v.  Patton,  33  S.  W.  451, 
and  134  Mo.  32. 

The  pledge  by  a  corporation  of  part  of  its 
capital  for  the  benefit  of  a  class  of  its  share- 
holders is  ultra  vires,  null  and  void. 

Miller  v.  Ratterman,  47  Ohio  St.  158; 
Wierman  v.  International  Bldg.  Loan  d  In- 
vest. Union,  67  111.  App.  550;  Latimer  v. 
Equitable  Itoan  d  Invest.  Co.  81  Fed.  Rep. 
776;  Bertche  v.  Equitable  Loan  d  Invest. 
Asso.   (Mo.)  48  S.  W.  954. 

Paid-up  stock  in  a  building  and  loan  asso- 
ciation cannot  be  regarded  as  indebtedness 
of  the  association,  especially  where,  as  in 
this  case,  tJie  charter  provides  for  the  crea- 
tion of  other  forms  of  indebtedness. 

Towle  V.  American  Bldg.  d  L.  Asso.  75 
Fed.  Rep.  938. 

There  can  be  no  unpaid  subscription  to  the 
stock  of  a  building  and  loan  association. 

Ibid. 

Mr.  Cliarles  Fox,  for  appellees  Smith  et 

The  provision  in  the  charter  and  by-laws 
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of  said  association  guaranteeing  the  matur* 
itv  of  the  stock  denominated  preferred  stock, 
when  rightlv  construed,  was  never  intended 
to  eive,  and  did  not  give,  to  the  preferred 
stockholder  any  priority  in  the  distribution 
of  the  assets  of  the  association. 

The  corporation  meant  when  it  undertook 
to  guarantee  the  maturity  of  the  preferred 
stock  to  say  that  after  you  have  paid  the 
monthly  dues  on  your  stock  for  seven  years 
or  ten  years,  according  as  your  contract  pro- 
vides, that  you  shall  have  a  right  on  proper 
notice  to  withdraw  from  the  association  $100 
for  each  share  held  b^  you. 

There  is  no  provision  nor  even  intimation 
in  the  charter  or  any  bv-law  that  the  holder 
of  preferred  stock  shall  be  entitled  to  any 
priority  in  the  redemption  of  his  stock  or  in 
the  distribution  of  the  assete  of  the  associa- 
tion. 

I'he  corporation  did  not  guarantee  that 
the  shareholder  would  have  a  right  to  with- 
draw the  par  value  of  his  stock  until  seven 
years  or  ten  years,  as  the  case  might  be, 
from  the  date  of  ite  issuance. 

The  Commercial  Building  Trust  had  no 
authority  in  law  to  give  to  one  class  of  its 
capital  stbck  a  preference  in  the  distribution 
of  ite  assete  over  another  class  of  its  capital 
stock,  and  such  attempt  is  clearly  ultra 
vires. 

First  Nat.  Bank  v.  D.  Kiefer  Milling  Co. 
95  Ky.  97. 

Messrs.  Fairleigh  Sc  Straus  for  the  as- 
signee. 

Messrs.  William  Furlong  and  John 
Roberta  for  the  common  stockholders. 

HaselriKK,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  Commercial  Building  Trust  is  a  cor- 

S oration  organized  in  February,  1892,  un- 
er  chapter  56  of  the  General  Stetutes.    The 
general  nature  of  ite  business  was  to  "lend 
its  money  to  ite  stockholders,  especiallv  with 
the  view  of  aiding  them  to  procure  nomes, 
and,  in  case  of  a  surplus  not  needed  by  the 
stockholders,  to  other  persons.''    Articles  of 
Incorporation,  p.  8.    The  object  of  the  cor- 
poration was  ''to  afford  ite  members  a  safe- 
and  profiteble  investment  for  their  earnings, 
and  an  opportunity    to  obtein    loans  upon 
easy  terms  to  purchase  homes,  and  esteb- 
lish    themselves   in   business."    By-laws,  p» 
9.    The  capital  stock  was  to  consist  of  $10,- 
000,000 — 100,000  shares,  of  the  par  value  of 
$100  each— of  preferred  stock;  and  $1,000, 
00(^—1,000  shares,  of  the  par  value  of  $1,- 
000  each— of  common  stock.    The  former,  or 
preferred  stock,  was  to  be  subscribed  for  and 
paid  in  upon  such  terms,  and  at  such  times, 
as  the  by-laws  might  prescribe;  being  in  in- 
stalmente  of  small  amounte,  payable  period- 
ically or  in  larger  payments,  at  the  election 
of  the  subscriber.    The  common  stock  was 
to  be  subscribed  for  and  paid  in  upon  such 
terms,  and  at  such  times,  as  the  board  of 
directors  might,  from  time  to  time,  deter- 
mine, and  It  might  be  issued  in  monthly  or 
other  periodical  series.     We  conclude,  there- 
fore, that  the  business  of  the  concern,  to  all 
practical  intente,  was  that  of  an  ordinary 
Duilding  and  loan  association;  so  extended 
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and  amplified,  however,  as  to  embrace  ob- 
jects and  purposes  wholly  foreign  to  such  as- 
sociations proper,  and  which  have  been  con- 
demned bv  this  court  in  numerous  cases. 
The  articles  of  incorporation  provide  that 
"the  preferred  stock  is  guaranteed  by  this 
corporation  to  mature,  and  be  payable,  in 
seven  years  from  the  date  of  the  payment  of 
the  first  instalment  paid  on  said  stock." 
And  a  by-law  provides  that  the  funds  of  the 
common  stock  "shall  constitute  the  guaran- 
ty for  the  maturity  of  the  preferred  stock." 
This  preferred  stock  was  to  be  issued  in  va- 
rious classes,  in  some  of  which  the  dividend 
to  be  paid  was  at  the  rate  of  8  per  centum 
per  annum,  and  in  others  at  the  rate  of  10 
per  centum  per  annum,  all  payable  semi-an- 
nually. As  soon  as  organized,  the  corpora- 
tion began  business,  and  issued,  from  time 
to  time,  both  common  and  preferred  stock. 
Becoming  insolvent,  however,  it  made,  in 
June,  1897,  for  the  benefit  of  its  creditors,  an 
assignment  of  all  its  assets  to  the  Columbia 
Finance  &  Trust  Company.  In  the  adminis- 
tration of  the  trust,  the  question  was  pre- 
sented to  the  chancellor,  in  a  suit  brought 
for  a  settlement  of  the  estate,  whether  there 
not  beinff  enough  money  to  pay  the  alleged 
preferred  stockholders  in  full,  the  entire 
funds  of  the  corporation  should  be  distrib- 
uted to  them,  to  the  exclusion  of  the  common 
stockholders.  The  chancellor  answered  this 
question  by  holding  "that  none  of  the  stock 
of  the  defendant  corporation  is  entitled  to 
a  preference  over  other  stock  in  said  corpo- 
ration, and  that  all  stockholders,  indiscrim- 
inately, shall  share  equally  in  the  distribu- 
tion of  the  assets  of  the  corporation  in  the 
hands  of  the  assignee,  in  proportion  to  the 
amounts  paid  into  the  corporation  bv  them, 
Tespectively»  on  their  stock,  after  the  pay- 
ment of  its  debts,  and  the  proper  costs,  ex- 
penses, and  charges  of  the  assignee  in  the 
execution  of  the  trust."  The  correctness  of 
this  judgment  is  the  sole  question  presented 
on  this  appeal. 

Without  reference,  for  the  present,  to  cer- 
tain interesting  questions  ably  discussed  by 
counsel,  involving  the  validity  of  the  issual 
of  preferred  stodc  by  this  corporation,  we 
turn  at  once  to  a  consideration  of  the  terms 
of  the  contract  by  which  the  corporation 
guaranteed  that  its  preferred  stock  should 
"mature  and  be  payable  in  seven  years  from 
the  date  of  the  payment  of  the  first  instal- 
ment paid  on  said  stock."  This  is  the  only 
provision  on  the  subject  of  guaranty  to  be 
found  in  the  articles  of  incorporation,  and  it 
seems  to  apply  only  to  instalment  stock.  So 
construing  it,  the  provision  means  simply 
that,  upon  the  subscriber  for  this  stock  mak- 
ing his  monthly  payments  of  60  cents  per 
share  for  the  period  of  seven  years,  or  $50.40 
in  the  aggregate,  the  corporation  guaranteed 
that  the  dividends  thereon  would  so  accumu- 
late as  that  the  stocic  would  be  worth  $1.00 
per  share.  Putting  the  guaranty  in  another 
form,  the  corporation  guaranteed  that  it 
would  declare  at  the  end  of  seven  years  a 
dividend  of  $40.60  on  each  share  of  preferred 
instalment  stock,  but  this  stock  is  to  be  paid 
for  in  monthly  instalments  of  60  cents  per 
month.    In  the  by-laws,  however,  there  is  a 
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further  provision,  by  which  the  corporation 
"guaranteed  the  maturity  ot  class  D  instal- 
ment stodc  in  seven  years  from  the  date  of  tbe 
first  month's  dues  paid  thereon,  and  class  E 
instalment  stock  in  ten  years  from  the  date 
of  the  first  month's  dues  paid  thereon,  and 
class  F  paid-up  stock  in  seven  years  from  the 
date  of  its  issuance."  Here,  again,  is  mere- 
ly a  guaranty  that  dividends  sufficient  to  ma- 
ture certain  classes  of  instalment  stock  and 
a  class  of  paid-up  stock  would  be  declared  at 
the  end  of  seven  years.  The  subscribers  to 
this  stock  were  members  of  the  association, 
and  participants  in  the  scheme  of  so  loaning 
out  its  funds  as  that  the  usurious  rates  were 
to  be  realized.  It  was  by  reason  of  the  un- 
lawful and  usurious  character  of  this 
scheme,  which  was  adopted  by  the  associa- 
tion with  the  approval  and  by  the  votes  of 
these  members  or  their  representatives,  that 
the  enterprise  failed  of  execution ;  and,  when 
it  failed,  the  so-called  "guaranty"  was  at  an 
end.  Moreover,  the  guaranty  on  the  part  oi 
the  company  that  it  would  declare,  in  a  given 
time,  certain  dividends,  or  dividends  suffi- 
cient to  mature  certain  stock,  or  an  agree- 
ment that  it  would  set  apart  certain  other 
stock  as  a  guaranty  of  such  dividends,  can* 
not  be  enforced,  unless  there  are  net  profits 
— dividends  proper — out  of  which  the  guar- 
anty can  be  made  ^ood  and  the  dividends 
paid.  The  reason  is  because  the  contract 
does  not,  and  cannot,  in  the  nature  of  things, 
create  the  relation  of  debtor  ana  creditor. 
The  member  is  a  shareholder  in  the  associa- 
tion,— a  preferred  one,  it  is  true, — when 
there  are  profits  out  of  which  he  may  be 
paid ;  otherwise  not.  Mr.  Cook,  in  his  work 
on  Corporations,  says  (§  271):  "The  law 
is  now  clearly  settled  that  a  preferred  stock- 
holder is  not  a  corporate  creditor.  .  .  . 
A  contract  that  dividends  shall  be  paid  en 
the  preferred  stock,  whether  any  profits  are 
made  or  not,  would  be  contrary  to  public  pol- 
icy, and  void.  An  agreement  to  pay  divi- 
dends absolutely  and  at  all  events, — ^from 
the  profits  when  there  are  any,  and  from  the 
capital  when  there  are  not, — is  an  undertak- 
ing which  is  contrary  to  law  and  is  void. 
Public  policy  condemns,  with  emphasis,  any 
such  undertaking  on  the  part  of  a  corpora- 
tion as  to  its  preferred  or  guaranteed 
shares."  See  also  Taft  v.  Hartford,  P.  d 
F.  R,  Co.  8  R.  I.  310,  6  Am.  Rep.  675:  Lock- 
hart  V.  Van  Alstyne,  31  Mich.  76,  18  Am. 
Rep.  156.  The  contract  there  is  a  guaranty 
of  dividends  sufficient  to  mature  the  stock, 
and  is  enforceable  only  if  there  are  profits 
sufficient  for  that  purpose.  In  this  insol- 
vent association  there  are  no  profits,  and 
there  can  be  no  dividends,  a  guaranty  to  the 
contrary  notwithstanding.  This  may  not  be 
very  material  to  appellant,  as  he  is  reach- 
ing after  the  capital  and  all  assets  on  hand 
not  profits.  But  it  follows,  from  what  we 
have  said,  that  the  guaranty  has  reference 
solely  to  a  preference  in  the  distribution  of 
dividends.  It  has  no  reference  to  a  distribu- 
tion of  assets  apart  from  dividends,  and  es- 
pecially no  reference  to  such  distribution  on 
the  winding-up  or  insolvency  of  the  concern. 
The  agreement  to  make  enough  profits  to 
mature  the  preferred  stock  in  seven  years. 
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«nd  a  pledge  of  the  common  stock  for  that 
purpose,  looked  to  a  goin^  concern ;  at  least, 
it  was  expected  to  be  a  live  and  running  as- 
sociation tor  seven  years.  It  is  not  contend- 
«d  the  guaranty  was  that  the  corporation 
was  to  last  for  that  time.  We  think  it 
«leaT  that  the  period  of  winding  up  having 
arrived,  with  no  profits  on  hand,  the  dis- 
tribution of  the  capital  and  assets  of  the  con- 
-cern  is  not  to  be  controlled  by  a  provision  or 
guaranty  looking  solely  to  the  maturity  of 
stock,  or,  what  is  the  same  thing,  the  dis- 
tribution of  dividends,  in  due  course^  in  a 
running  or  going  association. 

In  Re  London  India  Rubber  Co.  L.  R.  5 
£q.  519,  there  was  a  provision  in  the  com- 
pany's charter  securing  to  preferred  stock 
41  bonus  or  dividend  out  of  money  produced 
by  the  sale  of  certain  property,  not  required 
t>y  the  company  in  the  conduct  of  its  busi- 
ness.   This  property  was,  in  effect,  pledged 
to  the  preferred  stockholders,  to  secure  this 
lx>nus  or  dividend,  just  as  it  is  argued  here 
we  have  a  charge  on  the  common  stock  to 
secure  the  maturity  of  the  preferred  stock  by 
•dividends  large  enough  to  mature  it.     It  was 
argued  in  that  case  that  the  bonus  or  divi- 
dend should  be  paid  out  of  the  proceeds  of 
the  property  when  sold.    The  court  herein, 
however,  said:     "But  I  think  it  is  plain  that 
the  16l8t  clause  is  directed  to  a  going  or 
•continuing    concern.    It    does    not,  in  the 
slightest  degree,  contemplate  a  breaking  up 
-of  the  company,  and  is  not  intended  to  de- 
fine the  rights  of  the  parties  on  the  happen- 
ing of  that  unfortunate  event.    This  clause, 
therefore,  has  no  application  to  the  event 
which  has  happened.    The  fund  is  not  divi- 
dend.    It  represents  the  capital  of  the  comr 
pany,  and,  not  being  otherwise  provided  for, 
it  must,  in  my  opinion,  as  I  originally  de 
cided,  be  divided    among  the  shareholders 
.     .     .    pro  rata,  according  to  the  amount  of 
-capital  which  each  shareholder  has  in  the 
concern;    in   other   words,    among  the  two 
•classes  of  shareholders  equally.     I  wish  it 
to  be  considered  that  I  decide  the  case  upon 
this  principle:     That  where  there  is  a  pro- 
vision for  preferential  dividends,  but  no  pro 
vision  for  the  division  of  capital,  upon  the 
breaking  up  of  the  concern  any  surplus  must 
be  dis>tributed  among  the  shareholders  ac- 
cording to  their  capital,  without  reference  to 
their  right  in  respect  to  dividends." 

So,  we  think  here,  the  by-laws  providing 
that  the  funds  of  the  common  stock  shall 
-constitute  the  guaranty  for  the  maturity  of 
the  preferred  stock  means  that  the  common- 
fitock  fund  was  a  guaranty  for  the  accumu- 
lation— the  earning— -of  sufficient  profits  or 
dividend  to  mature  the  preferred  stock,  in  a 
•continuing  association,  and  continuing,  too, 
on  a  plan  or  scheme  well  kno>vn  to  all  its 
members.  There  is  no  provision  in  the  cor- 
pora/tion's  charter  or  its  by-laws,  or  in 
Any  of  the  certificates  of  stock  or  indorse- 
ments or  specifications  accompanying  the 
stock,  declaring  that  there  was  to  l^  any 
preference  given  one  class  of  stock  over  an- 
other in  the  capital  or  body  of  the  concern. 
In  the  absence  of  such  a  provision,  the  stock 
IS  preferred  only  in  the  sense  that  it  has  pri- 
ority in  the  distribution  of  dividends.  The 
44L.il  A« 


contract  we  are  considering,  then,  by  fair 
construction,  refers  only  to  preferential  divi- 
dends, and  this  is  the  ordinary  effect  to  be 
fiven  the  use  of  the  words  "preferred  stock." 
n  1  Cook,  Stock  &.  Stockholders  &  Corp. 
Law,  3d  ed.  §  267,  it  is  said:  "By  preferred 
stock  is  to  be  understood  stock  which  enti- 
tles the  holder  to  receve  dividends  from  the 
earnings  of  the  company  before  the  common 
stock  can  receive  a  dividend  from  such  earn- 
ings. In  other  words,  it  is  stock  entitled  to 
dividends  from  the  income  or  earnings  of  the 
corporation  before  any  other  dividend  can  be 
paid."  And  the  same  author  (§  278)  says: 
"Upon  the  dissolution  of  a  corporation,  and 
the  distribution  of  its  assets  among  the 
shareholders  after  the  payment  of  the  corpo- 
rate indebtedness,  it  is  Uie  settled  rule  of 
law  that,  in  the  absence  of  any  provision  in 
the  statutes,  by-laws,  or  certificate  to  the 
contrary,  preferred  stockholders  have  no  pri- 
ority over  common  stockholders."  See  also 
Beach,  Priv.  Corp.  §  607 ;  2  Waterman,  Corp. 
§  155;  2  Thomp.  Corp.  §§  2278-2280. 

When  we  bear  in  mind  that  the  corpora- 
tion we  are  dealing  with  is  a  building  and 
loan   association,    with    certain   underlying 
principles  of  co-operation,  equality,  and  mu- 
tuality in  its  make-up  not  common  to  ordi- 
nary corporations,  and  which  may  be  termed 
the  "common  law  of  its  existence,"  the  ob- 
jections to  upholding  preferential  contracts 
among  members  become  apparent.     All  such 
attempts  are  absolutely  void,  as  contrary  to 
the  natural  law  of  such  associations.  If  their 
managers  may  attract  investors  by  selling 
them  preferred   stock, — preferred   either   as 
respects  dividends  or  capital, — the  burdens 
of  maintaining  the  organization,  and  in  all 
probability  all  the  losses  of  the  concern,  in 
case  of  embarrassment  or   insolvency,  will 
fall  on  the  very  class  of  members  who  were 
primarily  intended  to  be  benefited  by  such 
associations.    In  King  v.  International  Bldg. 
Loan,  d  Invest.  Union,  170  111.  135,  it  was 
said :     "The  plan  of  issuing  stock  containing 
such  agreements  is  entirely  foreign  to  the 
purposes  of  the  corporation  contemplated  by 
the  statute  under  which  the  one  at  bar  was 
organized,  and  we  cannot  but  regard  them  as 
of  no  force  and  effect."    To  the  same  effect 
are  the  cases  of  Troxobridge  v.  Hamilton,  18 
Wash.  686,  and  of  Wierman  v.  International 
Bldg.  Loan,  d  Invest.  Union,  67  111.  App.  550, 
although  in  these  cases  a  by-law  undertook 
to  authorize  the  contract  of  preference.     In 
the  case  of  Latimer  v.  Equitable  Loan  d  In- 
vest. Co.  81  Fed.  Rep.  776,  the  question  arose 
as  to  whether  or  not  a  building  association, 
established  under  the  statutes  of  Missouri, 
substantially  similar  to  those  of  Kentucky, 
could  provide  for  the  issuance   of  paid-up 
stock,  and  secure  its  redemption  by  a  tru^t 
deed  upon  its  assets.     The  court  held  that, 
independent  of  statutory  provision,  a  build- 
ing and  loan  company  had  an  implied  power 
to  receive  a  prepayment  of  its  stock,  and  to 
issue  paid-up  stock,  but  that  any  attempt  to 
give  a  preference  to  such  stock  was  against 
the  policy  of  the  common  law  governing  such 
institutions,  and  was  against  the  policy  of 
the  statute,  and   was   absolutely   void.     In 
passing  upon  the  question  in  that  caite,  the 
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court  said:  "The  next  and  last  question  to 
be  considered  is  whether  the  complainant,  as 
the  holder  of  the  certificates  in  question,  is 
entitled  to  any  preferential  right  in  and  to 
the  property  undertaken  to  be  pledged  to  se- 
cure their  payment.  This  must  be  answered 
by  determining  whether  the  defendant  as- 
sociation had  power  to  make  the  contract  so 
pledging  such  property.  'The  elementary 
workinff  principle  of  the  buildine  associa- 
tion scheme/  according  to  Endlicn  (Bldg. 
Asso.  9  122 ) ,  is  'a  system  of  perfect  mutual- 
ity and  reciprocity  and  equality  of  all  mem- 
bers.' No  provision  is  found  in  the  organic 
law  authorizing  an  association  like  the  de- 
fendant to  pledge  any  of  its  assets  for  the 
retirement  or  payment  of  any  of  its  stock, 
nor  is  there  any  general  power  conferred  by 
statute  upon  loan  and  building  associations 
to  issue  preferred  preferential  stock,  from 
which  authority  for  pledging  its  assets  to  se- 
cure the  payment  of  any  of  its  stock  may 
be  inferred.  Under  such  state  of  facts,  it 
must,  in  my  opinion,  be  held  that  the  pledge 
of  corporate  assets  for  the  retirement  or 
payment  of  a  certain  class  of  its  stock,  in 
preference  to  others,  is  so  violative  of  the 
elementary  requirement  of  equality  and  mu- 
tuality as  to  be  absolutely  void.'' 

We  fully  concur,  therefore,  in  the  chan- 
cellor's judgment  denying  any  preference  to 
the  so-called  preferred  over  the  common 
stockholders  in  the  distribution  of  the  as- 
sets of  this  association.  The  suggestion 
that  tiie  appellees  have  not  in  fact  paid  any- 
tliing  into  the  concern  on  their  stock  is 
guarded  against  in  the  orders  below  by  re- 
quiring proof  of  all  claims,  in  the  usual  way, 
before  the  master. 

The  judgment  ia  affirmed* 


CITIZENS'  BANK  OF  DYERSBURQ,  Ten- 

nesseee,  Appt., 

V, 

J.  B.  MILLETT,  Impleaded,  etc 


( 


Ky. 


) 


1.  A  petition  in  an  action  ayainat  an 
Indorser  of  a  bill  of  exchange,  which 
Is  annexed  thereto,  need  not  aver  protest  of 
the  bill  or  waiver  of  protest,  where  the  bill 
has  the  words  "No  protest"  indorsed  on  its 
face. 

9«  Tlie  existence  of  a  debt  dne  by  the 
draivee  of  a  bill  of  exobanffe  to  the 
payee  is  a  sufficient  consideration  to  bind  the 
drawer  upon  his  promise  to  pay  the  bill,  and 
render  him  liable  for  the  amount  although 
he  was  a  stranger  to  the  debt. 

8.  Tbat  a  draft  is  to  tbe  Icnoivledve  of 
tbe  payee  draivn  by  tbe  ayent  of  the 
drawee  to  pay  the  letter's  debt  will  not  re- 
lieve the  drawer  from  personal  liability  there- 
on if  he  directs  the  amount  to  be  charged  to 
his  account. 


4.     Parol  CTldence  is  not  adnftlsalble  to 

show  that  a  draft  drawn  by  one  as  an  Indi- 
vidual was  drawn  in  accordance  with  a  parol 
agreement  between  him  and  the  payee  that  he- 
should  not  be  bound  thereon. 

(January  20.  1898.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Henderson  County 
releasing  the  drawer  of  a  bill  of  exchange 
from  liability  thereon  to  the  payee  because- 
of  an  alleged  understanding  that  he  was  not 
to  be  liable.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  S.  B.  Vamoe  and  B.  D.  Vame^ 
for  appellant. 

Messrs.  Teaman  ft  Iiookett,  for  appel- 
lee: 

The  petition  does  not  set  forth  a  cause  of 
action  as  against  Millett.  There  is  no  al- 
legation that  either  of  the  bills  was  pro- 
tested, nor  that  Millett,  the  drawer,  had  any 
notice  of  their  dishonor. 

Daniel,  N^;otiabIe  Instruments,  9  970. 

It  is  no  answer  to  say  that  the  words  "No> 
protest"  were  written  across  the  end  of  the- 
bill,  as  in  this  case.  Had  it  been  alleged  in 
the  petition  that  the  protest  was  waived  by 
Millett,  and  that  allegation  had  been  con- 
troverted, the  memorandum  misht  have  been 
used  as  evidence  to  support  the  allegation. 
But  upon  the  trial  ot  sucn  an  issue  the- 
drawer  might  show  that  the  memorandum 
was  put  upon  the  bill  after  his  signature. 

Whatever  might  constitute  the  evidence  of 
waiver,  it  is  as  necessary  to  aver  it  as  it 
would  be,  in  a  suit  on  a  note,  to  aver  that 
,the  defendant  promised  to  pay. 

Randolph,  Commercial  Paper,  §  1367. 

The  question  arises  between  the  origina^ 
parties  to  the  paper,  all  of  whom  understoo<f 
the  circumstances  under  which  it  wad  drawn. 

It  is  a  good  defense  or  bar  to  an  action  be- 
tween these  parties,  that  the  bill  is  a  mere^ 
accommodation  bill,  that  the  drawer  is  a 
mere  accommodation  drawer,  the  payee  aiv 
accommodation  indorser,  and  the  acceptor  an 
accommodation  acceptor. 

Daniel,  Neffotiabie  Instruments,  9  1;^ 
Kent,  Com.  4ui  ed.  pp.  80,  81. 

Presumptively  the  agent  drawing  on  his 
principal  is  bound  to  the  creditor;  but  if 
there  were  an  express  understanding  that  he 
wae  not  to  be  bound,  or  circumstances  from 
which  it  might  be  inferred  that  such  was  the 
understanding,  he  would  be  regarded  as  hav- 
ing drawn  for  the  creditor's  accommodation, 
not,  indeed,  to  enable  him  to  raise  money, 
necessarily,  but  to  enable  him,  in  the  most 
succinct  form,  to  vouch  to  his  debtor  the- 
amount  and  authenticity  of  the  debt,  and  call 
for  payment  at  the  same  time. 

Daniel,  Negotiable  Instruments,  9  311,  lA- 
ahility  of  Agent;  1  Parsons,  Notes  &  Bills,. 
2d  ed!  93,  94;  2  Am.  k  Eng.  Enc.  Law,  Bills 
and  Notes,  369. 


NoTB. — The  above  case  is  an  unusually  im- 
portant one  on  the  question  of  a  draft  by  an 
agent  to  pay  a  debt  of  the  principal  on  whom 
tbe  draft  Is  drawn. 

As  to  agent's  responsibility  on  bills  of  ex- 
change generally,  see  also  some  cases  in  note  to 
44  L.  R.  A. 


Farmers*     Co-Operatlve    Trust    Co.    v.     ITIoyd' 
(Ohio)  12  L.  R.  A.  340. 

For  note  by  agent,  see  also  Keldan  v.  Wine- 
gar  (Mich.)  20  L.  R.  A.  705,  and  note;  also 
Shuey  v.  Adair  (Wash.)  SO  K  R.  A.  473. 
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QmMjt  J,,  delivered  the  opinion  of  the  court  x 
On  the  18th  of  December,  1894,  the  appel- 
lant filed  in  the  derk'e  office  of  the  Hender- 
son circuit  court  its  petition  against  W.  W. 
Shelby  and  William  Soaper,  a  firm  doing 
business  under  the  firm  name  of  the  Hender- 
son Hominy  Mills,  and  against  the  appellee, 
J.  B.  Millett.    The  petition  reads  as  follows: 

The  plaintiff,  the  Citizens'  Bank,  a  corpo- 
ration organized  under  the  laws  of  the  state 
of  Tennessee,  and  doing  business  in  the  town 
of  Dyersburg,  Tennessee,  says  that,  for  several 
months  past,  the  defendants  W.  W.  Shelby 
and  Wm.  Soaper  were  partners,  doing  busi- 
ness in  the  city  of  Henderson  and  state  of 
Kentucky,  under  the  firm  name  of  Henderson 
Hominy  Mills;  and  while  they  were  copart- 
ners, to  wit,  on  November  30,  1894,  the  de- 
fendant J.  B.  Millett  drew  his  certain  draft, 
a  bill  of  exchange,  of  that  date,  payable  at 
sight,  on  the  said  Henderson  Hominy  Mills, 
and  in  favor  of  plaintiff,  for  the  sum  of  $2,- 
750.72,  which  said  draft  was  presented  to 
and  accepted  by  the  said  Shelby  and  Soaper, 
under  the  style  of  the  Henderson  Hominy 
Mills,  on  the  5th  day  of  November,   1894 ; 
and  on  the  8th  day  of  November,  1894,  said 
draft  was  duly  presented  to  said  defendants 
for  payment,  ana  payment  thereof  demanded, 
but  no  part  thereof   was   paid.    The  said 
draft  is  herewith  filed  as  part  hereof,  no 
part  of  which  has  been  paid.    The  plaintiff 
further  says  that  the  defendant  J.  B.  Millett 
drew  his  certain  other  draft  or  bill  of  ex- 
change, dated  December  1,  1894,  on  the  said 
defendants    Shelby  and  Soaper,  under  the 
firm  name  of  the  Henderson  Hominy  Mills, 
payable  at  si^ht,  in  favor  of  plaintiff,  for 
$2,475.63,  which  said  bill  of  exchange  was 
duly  presented  to  defendants  for  payment, 
and  the  payment  thereof  demanded  of  them, 
but  no  part  thereof  was  paid.    The  said  bill 
is  herewith  filed  as  part  hereof.    The  con- 
sideration.of  the  saia  bill  of  exchange  was 
the  sum  of  $2,475.53,  paid  by  this  plaintiff 
on  the  checks  of  the  defendants  Shelby  and 
Soaper,  and  used  in  payment  for  corn  pur- 
chased by  them  by  the  defendant  J.  B.  Mil- 
lett, as  their  agent.    The  said  checks  were 
paid  upon  the  express  agreement  of  the  said 
defendants  that  they  would  accept  the  draft 
of  the  defendant  J.  B.  Millett,  drawn  upon 
tnem  for  the  amount  thereof,  when  request- 
ed by  this  plaintiff;  and  he  says,  by  reason 
thereof,  the  said  defendants  became  and  are 
indebted  to  him  in  the  said  sum  of  $2,475.53, 
and  are  liable  therefor  on  the  said  bill  of  ex- 
change.    The    defendant   the   Ohio     Valley 
Banking  &  Trust  Company  and  Jas.  S.  Aires 
have  received  from  the  said  Shelby  and  Soap- 
er a  conveyance  of  their  property  in  trust 
for  the  payment  of  their  debts,  and  have  ac- 
cepted said  trust,  and  have  (jualified  as  such 
trustees.     No  part  of  the  said  debt  has  been 
paid.     The  premises  considered,  the  plaintiff 
prays  judgment  against  the  defendants  for 
the  sum  of  $2,750.72,  with  interest  from  No- 
vember 30,  1894,  and  for  the  further  sum  of 
5?2.475.53,  with   interest   from   December   1, 
1804,  for  their  costs,  and  for  all  proper  re- 
lief S.  B.  ft  R.  D.  Vance. 

Atty.  for  Plaintiff. 

44  L.  R.  A. 


The  drafts  referred  to  in  the  foregoing 
petition  are  as  follows: 

$2,760.72. 

Dyersburg,  Tenn.,  Nov.  30th,  1894. 
Buying  Department  of  Henderson  Hominy 

Mills. 

At  s.'^ht pay  to  the  order  of  Citi- 
zens' Bi^Nk  twenty-seven  hundred  and  fifty  & 
^UjdoUaiv  Collect  through  Farmers'  Bank,. 
Jtiendersa^  Ky.  Value  received,  and  charge 
the  same  t^  account  of  J.  B.  Millett. 

For  corn. 

To  Henderson  Hominy  Mills,  Henderson^ 
Ky. 

No.  414. 

$2,475.53. 

Dyersburg,  Tenn.,  Dec.  1,  1894. 
Buying    Department     Henderson     Hominy 

Mills. 

At  ei^ht pay  to  the  order  of  Citi- 
zens' Ba<k  two  thousand  and  four  hundred 
aud  seve\vy-five^ dollars.  Collect  through 
Farmers'  ^  Bank,  Henderson,  Kentucky. 
Value  recir^'ed,  and  charge  the  same  to  ac- 
count of  J.  B.  Millett. 

For  corn. 

To  Henderson  Hominy  Mills,  Henderson,. 
Ky. 

No.  416. 

Shelby  and  Soaper  made  no  defense,  and 
judgment  was  rendered  b^  default  against 
them  for  the  amounts  claimed.  The  appel- 
lee, Millett,  filed  his  separate  answer,  which 
reads  as  follows: 

The  defendant  J.  B.  Millett,  for  his  sep- 
arate answer  to  plaintiff's  petition,  states 
that,  at  the  time  the  two  drafts  sued  on  were 
drawn  and  delivered  to  the  plaintiff,  the  de- 
fendants Shelby  and  Soaper  were,  as  stated 
in  the  petition,  partners  in  the  name  of  the 
Henderson  Hominy  Mills,  and  were  manu- 
facturing great  quantities  of  corn  into  honi« 
iny.  This  defendant  was  the  agent  of  said 
hominy  mills  for  the  purchase  of  corn  to  be 
shipped  to  them,  to  be  used  in  their  said 
business.  Prior  to  the  making  of  either  of 
said  drafts,  said  homing  mills  made  an  ar- 
rangement with  the  plaintiff  bank,  by  which 
it  was  agreed  between  said  hominy  mills  and 
the  plaintiff  that  the  defendant  as  the  agent 
of  said  mills  should  purchase  com  in  the 
neighborhood  of  Dyersburg,  and  give  tlie 
checks  of  the  said  mills  therefor  on  the 
plaintiff,  and  that  at  convenient  periods  the 
amounts  paid  by  plaintiff  on  such  checks 
should  be  balanced  by  drafts  drawn  on  said 
hominy  mills.  After  said  arrangement  had 
been  entered  into,  this  defendant,  as  such 
agent,  purchased  large  Quantities  of  corn 
for  said  hominy  mills,  ana  gave  checks  there- 
for on  plaintiff,  signed  Henderson  Hominy 
Mills,  by  J.  B.  Millett,  and  afterwards,  at 
convenient  periods,  gave  to  plaintiff  drafts 
on  said  mills  for  the  aggregate  amount  of 
such  checks,  all  of  which  drafts,  prior  to  the 
one  dated  November  30,  1894,  were  paid  by 
said  hominy  mills.  *  After  the  last  draft  that 
was  paid,  and  prior  to  said  November  30, 
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this  defendant,  as  such  agent,  purchased 
other  corn,  and  gave  checks  therefor  on  plain- 
tiff, signed  as  aforesaid,  amounting  to  $2,- 
750.72,  when,  on  said  November  30,  he  gave 
plaintiff  a  draft  for  that  amount^  being  the 
one  first  set  forth  in  the  petition.  After- 
wards, and  prior  to  December  1,  1894,  he, 
as  such  agent,  purchased  other  corn,  and 
gave  checks  therefor  on  plaintiff,  signed  as 
aforesaid,  amounting  in  the  aggregate  to 
^2,475.53,  when,  on  December  1,  he  gave 
plaintiff  a  draft  for  that  amount,  being  the 
one  secondly  set  forth  in  the  petition.  De- 
fendant alleges  that,  in  the  giving  of  said 
drafts,  and  in  all  of  said  transactions,  he 
acted  solely  as  the  agent  of  said  Henderson 
Hominy  Mills,  which  fact  was  well  known 
to  and  perfectly  understood  by  the  plaintiff ; 
and  the  plaintiff  accepted  said  drafts  as  the 
drafts  of  said  hominy  mills,  and  solely  upon 
their  credit,  and  not  as  the  drafts  or  acts  of 
this  defendant  in  his  own  right;  and,  in  ac- 
cepting said  drafts,  the  plaintiff  gave  credit 
solely  to,  and  looked  for  payment  thereof 
solely  to,  said  hominy  mills,  and  not  at  all 
to  this  defendant;  and,  so  far  as  this  defend- 
ant is  concerned,  there  was  no  consideration 
whatever  for  either  one  of  said  drafts.  Par.  2. 
This  defendant  has  no  knowledge  or  infor- 
mation sufficient  to  form  a  belief  that  either 
of  said  drafts  was  ever  presented  for  pay- 
ment, or  payment  thereof  demanded.  lie 
prays  to  be  dismissed,  with  his  costs,  and  for 
all  proper  relief. 

Yeaman  &  Locket t,  for  Deft.  Millett. 

Plaintiff  demurred  to  the  first  paragraph 
of  the  answer,  but  afterwards  withdrew 
same,  and  filed  its  reply,  which  is  as  follows: 

The  plaintiff,  for  reply  to  the  first  para- 
graph of  the  answer  of  J.  B.  Millett,  herein, 
says  it  denies  that,  in  giving  the  drafts  men- 
tioned in  the  petition,  the  defendant  acted 
solely  as  the  agent  of  the  Henderson  Hominy 
Mills,  or  that  plaintiff  accepted  said  drafts 
or  either  of  them,  as  the  drafts  of  the  said 
hominy  mills,  or  solely  upon  their  credit,  or 
that,  in  accepting  said  drafts,  it  gave  credit 
solely  to  said  hominy  mills;  but  plaintiff 
says  that  said  drafts  were  drawn  as  the 
drafts  of  the  defendant  Millett,  and  were 
accepted  by  the  plaintiff  as  his  drafts,  and  in 
reliance  upon  his  credit,  as  well  as  that  of 
the  said  Henderson  Hominy  Mills.  Plaintiff 
says  that  the  arrangement  for  the  pa3nnent 
of  the  checks  of  the  said  hominy  mills  was 
made  by  the  defendant  Millett,  who,  in  con- 
sideration that  plaintiff  would  pay  said 
checks,  agreed  and  promised  that,  when 
thereunto  requested  by  plaintiff,  he  would 
draw  his  personal  bill  of  exchange  on  the 
said  hominy  mills  for  the  amount  of  the 
checks  so  paid,  and  in  payment  thereof;  and 
plaintiff  says  that  the  bills  sued  on  were 
drawn  in  pursuance  of  said  agreement,  and 
as  the  personal  bills  of  the  defendant  Milleitt, 
and  were  accepted  by  plaintiff  as  such,  and 
in  reliance  upon  the  credit  of  the  said  Mil- 
lett, as  the  drawer  thereof.  Plaintiff  pravs 
as  in  its  petition,  and  for  all  proper  relief. 

S.  B.  &  R.  D.  Vance, 
Attys.  for  Plaintiff. 
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Afterwards  appellee  filed  the  following  re- 
joinder : 

The  defendant  Millett  denies  that  the 
drafts  sued  on  were  drawn  as  his  drafts,  or 
were  accepted  by  plaintiff  as  his  drafts,  or 
in  reliance  upon  his  credit.  Defendant  de- 
nies that  he,  in  consideration  that  plaintiff 
would  pay  the  checks  of  the  Henderson  Hom- 
iny Mills,  agreed  or  promised  to  draw  his 
personal  bill  of  exchange  on  said  hominy 
mills  for  the  amount  thereof  or  in  payment 
of  said  checks.  It  is  not  true  that,  in  pur- 
suance of  such  agreement,  the  said  drafts 
were  drawn  as  the  personal  bills  of  the  de- 
fendant, or  were  accepted  by  plaintiff  a« 
such,  or  in  reliance  upon  the  credit  of  this 
defendant  as  the  drawer  thereof.  Where 
fore  he  prays  as  in  his  answer,  and  for  all 
proper  relief. 

Yeaman  &  Lockett,  for  Deft.  Millett. 

A  trial  resulted  in  a  verdict  and  judgment 
for  the  appellee.  Appellant's  grounds  for  a 
new  trial  are  as  follows :  "  ( 1 )  For  error  of 
law  occurring  at  the  trial  and  excepted  to  by 
the  plaintiff  as  follows:  In  permitting  evi- 
dence on  behalf  of  said  defendant  that  he 
signed  the  bills  of  exchange  only  as  a^ent  of 
the  Henderson  Hominy  Mills;  in  giving  to 
the  jury  instructions  numbered  1  and  2,  and 
in  refusing  to  five  instructions  A,  B,  and  C, 
asked  for  the  plaintiff.  (2)  Because  the  ver- 
dict is  not  sustained  by  sufiicient  evidence, 
and  is  contrary  to  law.  Wherefore  plain- 
tiff moves  the  court  to  grant  it  a  new  trial 
as  against  said  Millett." 

Plaintiff's  motion  for  new  trial  having 
been  overruled,  it  prosecutes  this  appeal. 

The  plaintiff  read  as  evidence  the  bills  sued 
on,  heretofore  copied,  together  with  indorse- 
ments thereon,  snowing  that  they  had  been 
assigned  to  some  other  parties  for  collection, 
but  the  assignments  being  regarded  and 
treated  as  of  no  consequence.  .One  of  the 
bills  appears  to  have  been  accepted  by  the 
Henderson  Hominy  Mills,  and  the  other  not 
accepted.  The  plaintiff  also  introduced  C. 
T.  Starling,  who  testified  as  follows:  "I 
am  cashier  of  the  Farmers'  Bank  of  Ken- 
tucky, at  Henderson."  Being  shown  the 
said*  bills  of  exchange  the  witness  said 
that  "the  one  of  date  November  30,  1894,  be- 
ing for  $2,750.72,  came  to  our  bank  for  col- 
lection. He  did  not  know  whether  the  other 
one  did  or  not,  nor  did  he  know  whether  they 
were  ever  presented  to  the  Henderson  Hom- 
iny Mills  or  to  Shelby  &  Soaper,  for  pay- 
ment. The  collection  clerk  takes  out  the 
bills  for  collection,  and  I  do  not  know  to 
whom  he  presented  them.  Hugh  Atkinson 
was  our  collection  clerk  at  the  date  of  the^e 
bills."  Sam  Heilbronner  was  then  intro- 
duced for  plaintiff,  who  testified  as  follows: 
"In  December,  1894,  I  was  bookkeeper  for 
the  Henderson  Hominy  Mills.  The  bill  dated 
November  30,  1894,  was  presented  to  the 
Henderson  Hominy  Mills  on  December  5. 
1894,  for  payment,  and  was  accepted  by  me 
in  writing  on  the  face  of  it.  The  other  bill 
was  never  presented  to  me.  The  word  're- 
fused,' written  on  the  back  of  it,  was  writ- 
ten by  Mr.  David  Bank€."    On  cross-ezam- 
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tnation  he  said  that  after  he  accepted  the 
bill,  it  waa  never  afterwards  presented  for 
payment  as  far  as  he  recollected,  and  that, 
when  he  accepted  it,  it  was  presented  only 
for  acceptance.  The  plaintiff  then  introduced 
Hugh  Atkinson,  who  testified  as  follows: 
That  in  December,  1894,  he  was  discount  and 
<x>llection  clerk  in  the  Farmers'  Bank  of 
Kentucky,  at  Henderson,  Kentucky;  that 
the  bill  in  suit,  of  date  November  30,  1894, 
•came  to  the  Farmers'  Bank  for  collection. 
^'Our  custom  was,  when  we  received  paper  on 
the  Henderson  Hominy  Mills,  to  telephone 
to  Mr.  Heilbronner,  and  he  would  come  up 
and  accept  them;  and  in  this  case  1  suppose 
he  came  to  the  bank,  as  the  bill  has  his  ac- 
ceptance on  it."  On  cross-examination  wit- 
ness said  he  did  not  know  whether  anything 
further  was  said  to  the  hominy  mills  about 
paying  the  bill  after  it  was  accepted.  "The 
•course  is,  when  a  draft  is  accepted,  I  enter 
it  up,  and  file  it  to  the  date  it  is  due.  My 
father  places  it  in  open  file,  and  they  are 
not  presented  for  payment  any  more.  I  have 
no  recollection  of  this  particular  draft,  but 
I  identify  it  as  one  that  passed  through  my 
hands  by  my  writing  on  the  back  of  it.  A 
great  many  such  drafts  come  to  the  bank, 
and  I  think  we  received  four  or  five  drawn 
in  favor  of  the  Citizens'  Bank  of  Dyersburg 
on  the  Henderson  Hominy  Mills,  and  sigpied 
like  this  one  is  signed.  I  do  not  know  what 
became  of  the  draft  dated  November  30, 
1894."  David  Banks  was  next  introduced 
for  plaintiff,  who  testified  as  follows:  Tliat 
he  was  cashier  of  the  Planters'  State  Bank 
of  Henderson,  Kentucky.  "The  bill  in  suit, 
dated  December  1,  1894,  passed  through  my 
bank,  having  been  sent  to  it  for  collection, 
and  was  presented  by  me  to  the  firm  of  Shel- 
by &  Soaper  for  payment.  I  telephoned 
them  at  the  hominy  mills  that  I  had  the  bill 
for  collection,  and  its  payment  was  refused 
by  them.  The  word  'refused,'  indorsed  on 
the  back  of  the  bill,  was  written  by  me." 
On  cross-examination  witness  said  he  did  not 
remember  whether  it  was  Shelby  or  Soaper 
to  whom  he  talked  through  the  telephone, 
but  recognized  the  voice  at  the  time,  and 
knew  it  was  one  of  them,  and  then  knew 
which  one  it  was.  "The  distance  from  the 
bank  where  I  was  to  the  hominy  mills  is 
about  eight  or  ten  blocks.  That  was  the 
only  presentation  of  the  bill  I  ever  made." 
On  re-examination  witness  said  he  presented 
the  draft  immediately  after  |t  reached  the 
bank  through  the  mail,  as  he  was  aware  of 
the  assignment  made  by  Shelby  and  Soaper 
the  day  before.  "My  impression  is  that  the 
assignment  was  made  on  the  5th  day  of  De- 
-cember." 

The  defendant  testified  for  himself  as  fol- 
lows: "I  reside  in  Henderson,  Kentucky, 
and  am  acquainted  with  the  Citizens'  Baxik 
of  Dyersburg,  Tennessee.  The  Henderson 
Hominy  Mills  is  located  at  Henderson,  and 
that  bank  is  located  in  Dyersburg,  Tennes- 
•see.  My  connection  with  the  Henderson 
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Hominy  Mills  began  on  the  Sth  day  of  Sep- 
tember, 1894,  as  agent  to  buy  corn  on  a  sal- 
ary. I  operated  in  the  neighborhood  of 
Dyersburg,  Newburn,  and  Yates,  and  was 
buying  in  all  the  different  points  along  the 
road.  As  such  agent,  1  had  dealings  with 
the  plaintiff  bank.  I  do  not  remember  ex- 
actly when  that  dealing  commenced,  but  it 
was  after  I  had  made  contracts  for  purchas* 
ing  com  that  the  Henderson  Hominy  Mills, 
through  me,  made  arrangements  with  the 
bank  to  furnish  the  money  to  pay  for  the 
corn.  These  contracts  were  made  with  the 
parties  who  shelled  the  corn  in  the  shuck, 
and  the  Henderson  Hominy  Mills  was  to  pay 
them  four  cents  per  bushel  for  shelling  the 
corn;  and  for  everv  car  they  loaded  1  gave 
them  a  check  on  the  Dyersburg  Bank,  and, 
when  I  made  my  rounds,  I  gave  the  bank  a 
draft  for  the  whole  amount  on  the  Hender- 
son Hominy  Mills.  The  person  who  did  the 
shelling  loaded  the  corn  into  the  cars,  and  I 
paid  them  by  giving  a  check  on  the  Dyers- 
bure  Bank,  signed  Henderson  Hominy  Mills, 
by  J.  B.  Millett.  The  bank  had  no  money 
on  deposit  to  the  credit  of  the  Henderson 
Hominy  Mills  with  which  to  pay  these 
checks.  The  checks  were  balanced  by  a  draft 
for  the  full  amount  of  the  checks  up  to  its 
date  drawn  by  me  on  the  Henderson  Hominy 
Mills.  [Witness  produced  the  stubs  of  his 
cheek  book,  which  were  read  to  the  jury, 
showing  the  checks  given  on  the  Dyersburg 
Bank  for  corn  purchased  for  the  Henderson 
Hominy  Mills.]  The  amounts  $486.07, 
dated  November  7,  1894;  $530.72,  dated  No- 
vember 9,  1804;  $2,383.17,  dated  November 
17,  1894;  $6,845.80,  dated  November  23, 
1894;  $2,743.87,  dated  November  30,  1804; 
and  $2,469.36,  dated  December  1,  1894, — are 
amounts  for  which  bills  were  drawn  by  me 
on  the  Henderson  Hominy  Mills  to  take  up 
the  checks  which  had  been  drawn  on  the 
bank,  and  paid  by  it,  the  last  two  being  those 
for  which  the  bills  sued  on  were  drawn.  In 
the  bill  dated  November  9,  1894,  is  included 
$2.50  exchange  charged  by  the  bank  on  the 
bill;  in  that  of  date  November  17,  1894,  is 
included  $5.94  exchange ;  in  that  of  date  No- 
vember 23,  1894,  $17.11  exchange;  in  that 
dated  November  30,  1894,  $6.85  exchange; 
and  in  that  dated  December  1,  1894,  $6.17 
exchange.  The  bank  knew  that  I  was  buying 
corn  as  agent  for  the  Henderson  Hominy 
Mills  and  it  was  the  understanding  and  agree- 
ment between  the  bank  and  myself  that  tlie 
amounts  paid  by  the  bank  of  the  checks 
drawn  by  me  were  to  be  covered  by  drafts 
on  the  Henderson  Hominy  Mills.  My  salai'v 
was  in  no  way  dependent  on  the  payment  of 
these  drafts."  W.  W.  Shelby  was  next  in- 
troduced by  defendant,  who  testified  as  fol- 
lows: "I  was  one  of  the  members  of  the 
firm  of  Henderson  Hominy  Mills.  Am  ac- 
quainted with  the  defendant  Millett.  He  was 
our  agent  for  purchasing  corn  in  Dyersburg. 
Millett  was  authorized  to  give  drafts  on  us 
in  payment  for  corn  bought  by  him.  He  gave 
a  number  of  drafts  on  us.  several  of  which 
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were  paid.  I  had  no  conununication  with 
the  plaintiff  bank,  except  that  I  received  a 
letter  from  them,  the  same  which  is  here  now 
shown  me."  The  said  letter  was  read  in  evi- 
dence to  the  jury,  and  is  in  words  and  fig- 
ures as  follows : 

Dyersburg,  Tenn.,  Nov.  16,  1894. 
Henderson  Hominy  Mills,  Henderson,  Ky. : — 
Gentlemen:  Your  Mr.  Millett  is  buying 
quite  a  lot  of  com  in  this  vicinity,  and  has 
made  arrangements  with  us  to  handle  his 
drafts  on  you.  We  have  reason  to  believe 
that  he  is  your  representative,  but,  as  the 
drafts  are  drawn  without  B.  of  L.  attached, 
we  prefer  to  have  you  authorize  us  to  pay 
all  his  drafts. 

Yours  truly, 
A.  R.  Woollen,  Asst.  Cashier. 

"In  answer  to  that  letter,  I  wrote  and 
placed  in  the  mail  the  letter  a  copy  of  which 
IS  here  now  shown  me."  The  defendant  then 
offered  to  read  to  the  jury  the  said  copy,  to 
which  plaintiff  objected;  but  irte  objection 
was  overruled,  and  plaintiff  excepted,  and 
the  defendant  then  read  the  said  copy  in  evi- 
dence to  the  jury,  which  is  in  words  and  fig- 
ures as  follows: 

Henderson,  Ky.,  11/17/94. 

A.  R.  Woollen,  Assistant  Cashier,  Dyersburg, 

Tenn:— 

Mr.  J.  B.  Millett  is  our  dulv-authorized 

agent,  and  all  his  drafts  will  be  promptly 

paid.    He  is  a  man  in  whom  we  nave  the 

freatest  confidence,  and  will,  without  doubt, 
eal  fairly  with  your  people. 

xours  truly, 
Henderson  Hominy  Mills. 
W.  W.  Shelby,  Manager. 

The  appellee  was  recalled,  and  testified  as 
follows:  "I  stated  to  the  bank  that  I  was 
the  authorized  agent  of  the  Henderson  Hom- 
iny Mills;  and  they  gave  me  a  blajik  book 
to  give  them  checks,  and  when  I  came  back 
I  would  give  them  a  draft  for  the  whole 
amount.  The  bank  knew  that  I  was  the 
authorized  agent  of  the  Henderson  Hominy 
Mills,  and  furnished  a  book  containing  the 
blank  checks  which  I  was  to  use  in  drawing 
on  it  for  the  money  paid  for  the  com."  Wit- 
ness produced  one  oi  the  checks  taken  from 
the  said  book,  filled  out  in  pencil,  which  was 
read  to  the  jury,  and  is  as  follows: 

Dyersburg,  Tenn.,  Dec.  4,  1894. 

No. . 

Citizens'  Bank :  Pay  to  the  order  of  Hall 
&  Co.  ($313.  -f^)  three  hundred  &  thirteen 
Y^  dollars.  Buying  Department  Henderson 
Hominy  Mills,  for  1  car  load  of  corn. 

Henderson  Hominy  Mills, 
By  J.  B.  Millett. 

"That  was  the  form  of  the  check  which  I 
drew  on  the  bank  in  pa3nnent  for  corn  bought 
by  me." 

Plaintiff  then  introduced  A.  R.  Woollen, 
who  testified  as  follows:  "I  was  assistant 
cashier  of  the  plaintiff  Citizens'  Bank  at  the 
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time  the  bills  in  suit  were  drawn,  and  had 
been  since  March  1,  1889.  The  bills  in  suit 
were  made  by  Mr.  Millett,  to  take  up  checka 
on  the  bank  given  by  him  for  com  bought 
for  the  Henderson  Hominy  Mills.  Mr.  Mil- 
lett was  introduced  to  us  by  Mr.  Sugg  aa 
representing  the  Henderson  Hominy  Mills. 
He  had  come  over  to  buy  corn  for  them» 
and  he  made  with  the  bank  an  arrangement 
to  have  it  nay  the  checks  of  the  Henderson 
Hominy  Mills  drawn  by  him  for  the  com  a* 
he  bought  it;  and  at  convenient  periods  he 
was  to  give  the  bank  his  draft  on  the  Hen- 
derson Hominy  Mills,  to  take  up  the  checka 
for  the  amount  that  had  been  paid  by  the- 
bank  at  that  time.  The  bank  never  request- 
ed him  to  draw  any  draft,  but  that  was  done 
at  his  own  moti<Hi,  and  there  was  no  under- 
standing or  agreement  between  him  and  the 
bank  that  thev  were  not  his  individual 
drafts  or  that  he  was  not  to  be  responsible 
on  them.  Nothing  was  said  about  that."' 
On  cross-examination  witness  said  the  bank 
did  not  request  Millett  to  draw  these  two 
drafts.  They  were  drawn  in  pursuance  of 
the  arrangement  previously  made,  and  to 
cover  the  amounts  that  had  been  taken  out 
for  the  Henderson  Hominy  Mills  for  the 
payment  for  corn.  Witness  said  he  had 
written  a  letter  to  Shelby  which  had  been 
previously  read.  Witness  made  no  inquiries 
about  Millett  except  to  find  out  whether  he 
was  the  authorized  representative  of  the 
hominy  mills;  made  no  inquiries  as  to  his 
solvency.  He  received  the  letter  written  by 
Mr.  Shelby,  a  copy  of  which  had  been  read 
to  the  jury.  On  re-examination,  witness  said 
the  arrangement  before  stated  was  made 
with  Millett  before  the  receipt  of  the  letter 
from  the  Henderson  Hominy  Mills,  and  that 
the  bills  in  suit  were  accepted  as  the  bille 
of  Millett. 

The  court  then  instructed  the  jury  as  fol- 
lows :  "  ( 1 )  The  court  instructs  the  jury  to 
find  for  the  plaintiff  the  two  bills  filed,  and 
read  them,  with  interest  from  the  date  at 
which  they  were  presented  to  the  hominy 
mills  for  parent  (2)  But  if  the  jury  fimt 
from  the  evidence  that  Millett  was  tlie  agent 
of  the  Henderson  Hominy  Mills,  and  the 
plaintiff  knew  that  fact,  and  gave  credit 
solely  to  said  hominy  mills,  and  these  bilU 
were  drawn  by  Millett  merely  as  evidence 
of  the  amount  due  said  bank  by  said  hominy 
mills,  not  intending  to  bind  himself,  and  the 
plaintiff  knew  such  to  have  been  his  pur- 
pose or  intention  when  they  accepted  said 
bills,  they  will  find  for  the  defendant."  To 
the  giving  of  which  instructions  appellant 
objected  and  excepted.  The  plaintiff  offered 
instructions  A,  B.  and  C,  which  were  refused 
by  the  court,  with  exceptions.  The  instruc- 
tions are  as  follows :  "  ( A )  If  the  jury  be- 
lieve from  the  evidence  that  the  bills  of  ex* 
change  in  the  petition  mentioned  were  drawn 
by  the  defendant  J.  B.  Millett  in  pursuance 
of  an  agreement  by  him  with  the  plaintiff 
that  his  drafts  on  the  Henderson  Hominy 
Mills  were  to  be  given  for  the  money  plain- 
tiff miprht  advance  on  their  checks  made  by 
said  Millett,  then  they  will  find  for  the  plain- 
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tiff.     (B)  If  the  bills  sued  on  were  made  by 
Millett  in  payment  of  moneys  advanced  by 

flaintiff  on  the  checks  of  the  Henderson 
[ominy  Mills  made  by  him,  and  signed 
them  in  his  own  name,  without  notification 
to  plaintiff  that  they  were  not  to  be  binding 
on  liim,  then  they  must  find  for  plaintiff  as 
to  said  bills.  (C)  If  the  jury  believe  from 
the  evidence  that  the  defendant  Millett  made 
an  arrangement  with  the  plaintiff  by  which 
they  were  to  handle  his  drafts  on  the  Hen- 
derson Hominy  Mills  for  money  that  he 
mieht  need  in  buying  com  for  said  mills, 
and  the  bill  sued  on  were  drawn  in  pursu- 
mice  of  such  arrangement,  then  Millett  is 
bound  by  said  bills,  and  the  jury  will  find 
for  plaintiff  thereon."  Appellee  asked  in- 
structions X  and  Y,  which  were  refused  by 
the  court*  with  exceptions.  Said  instruc- 
tions are  as  follows:  *'(X)  On  motion  of 
defendant  Millett  the  court  insUnicts  the 
jury  that,  upon  the  pleadings,  the  defendant 
IS  entitled  to  a  verdict,  and  they  are  directed 
to  find  for  the  defendant.  (Y)  If  the  jury 
believe  from  the  evidence  that  Millett  is  the 
agent  of  the  Henderson  Hominy  Mills,  en- 
gaged in  the  purchase  of  com  for  said  mills, 
made  an  arrangement  with  the  plaintiff  bank 
to  pay  for  the  com  purchasea  by  drawing 
the  checks  of  said  hommy  mills  on  said  bank, 
and  at  intervals  to  draw  bills  upon  the  mills 
in  favor  of  the  bank  for  the  amount  of  said 
checks,  and  the  bills  in  suit  were  so  drawn 
and  accepted  by  the  bank,  with  the  knowl- 
«d|^e  that  the  defendant  Millett  was  drawing 
said  bills  simply  to  settle  the  amount  ad- 
vanced by  the  Dank  on  the  purchase  of  corn, 
they  will  find  for  the  defendant  Millett" 

The  first  contention  of  appellee  is  that  the 
petition  is  insufficient,  for  the  reason  it  does 
not  aver  protest  of  the  bills,  or  that  protest 
was  waived,  and  therefore  the  juogment 
should  be  affirmed,  without  regard  to  any 
other  question  involved.  But  it  will  be  seen 
that  each  bill  has  indorsed  on  the  face  there- 
of "No  protest,"  whidi,  being  a  part  of  the 
bill  in  suit,  the  petition  and  bill  together 
show  a  right  to  recover,  and  it  was  not  nec- 
essary to  specifically  aver  a  waiver  of  pro- 
test. If  there  had  been  any  interlineation 
or  change  in  the  bill  after  it  was  signed,  the 
defendant  should  have  taken  advantage  of 
that  by  answer.  We  think  the  evidence  es- 
tablishes due  presentation  of  the  bills  for 
payment;  hence  the  onlv  questions  for  deci- 
«ion  are  whether  the  bins  were  executed 
without  any  consideration  and  whether  the 
appellee  was  entitled  to  plead  and  prove  that 
the  ajpreement  between  him  and  appellant 
was,  m  substance,  that  he  was  not  to  be 
bound  upon  the  bills,  but  that  they  were 
accepted  and  treated  alone  as  the  obligation 
of  the  hominy  mills.  So  far  as  the  plea  of 
no  consideration  is  involved,  it  is  sufficient 
to  say  that  the  existence  of  the  debt  against 
the  hominy  mills  was  a  sufficient  considera- 
tion to  bind  the  appellee,  and  render  him  lia- 
ble for  the  debt,  if  he  in  fact  agreed  to  pay 
the  same  or  to  be  bound  therefor.  The  bill's 
in  suit  clearly  import  an  obligation  upon 
the  part  of  the  appellee  to  pay  the  same; 
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and  unless  he  escape  liability  on  account  of 
some  arrangement  between  him  and  appel- 
lant, jud^ent  should  have  been  rendered 
against  him  for  the  amount  of  the  bills. 

It  is  insisted  for  appellee  that  he  was  en- 
titled to  allege  and  prove  the  alleged  agree- 
ment between  him  and  appellant  to  the  ef- 
fect that  he  was  not  to  be  bound  upon  the 
bills;  while  it  is  earnestly  contended  for 
appellant  that  appellee  could  not  be  heard 
to  plead  and  prove  any  such  agreement,  the 
same  being  in  contradiction  of  the  written 
agreement,  and  contrary  to  the  law  in  such 
cases.*  We  deem  it  unnecessary  to  discui^a 
or  review  all  the  authorities  cited  by  coun- 
sel, but  will  first  notice  some  of  those  relied 
on  by  appellee.  The  appellee  cites  Story, 
Bills,  I  187,  which  seems  onlv  to  go  to  the 
extent  of  holding  that  the  plea  of  no  con- 
sideration is  go^  as  between  the  drawer 
and  the  payee.  Appellee  also  cites  1  Daniel, 
Neg.  Inst.  3d  ed.  §  311.  We  quote  as  fol- 
lows: ''It  will  be  seen  from  preceding  sec- 
tions that  if  an  agent  should  in  his  own 
name  draw  a  bill  of  exchange  on  his  prin- 
cipal for  a  debt  of  the  latter,  he  will  be  per- 
sonally responsible  to  the  drawer  in  the  case 
of  the  default  of  the  principal,  although  up- 
on its  face  the  bill  was  drawn  on  account  of 
his  principal.  And  it  is  stated  in  the  Amer- 
ican Leading  Cases  to  be  the  general  rule 
that  whenever  an  agent  puts  his  name  to 
a  negotiable  instrument,  as  a  party  to  it, 
he  is  legally  liable  to  the  promisee  and  to 
indorsees  upon  it."  Section  311  says:  "The 
English  cases  clearly  bear  out  these  views. 
But  the  weiffht  of  authority  in  the  United 
States  is  otherwise,  though  the  cases  are 
not  uniform.  If  the  drawer  siffns  himself 
'A.  B.,  Agent,'  and  the  payee  takes  the  bill 
so  drawn  on  his  principal  debtor,  to  whom 
he  has  given  credit,  and  to  whom  he  looks 
for  payment,  it  has  been  said  that  there  is 
really  no  valuable  consideration  for  his  lia- 
bility. But  the  debt  of  another  is  a  valua- 
ble consideration,  and,  if  the  agent  intended 
to  be  bound  upon  the  draft,  no  other  consid- 
eration will  be  necessary.  Bills  are  con- 
stancy drawn  for  accommodation,  and  the 
transaction  might  be  construed  as  intended 
to  be  of  this  character.  We  think,  however, 
that  a  bill  drawn  bv  'A.  B.,  Agent,'  might 
well  be  distinguished  from  a  note  so  signed, 
for  the  language  is  not  inconsistent  with 
the  idea  that  the  drawer  signs  as  agent  of 
the  drawee  whose  name  is  disclosed  upon 
the  face  of  the  instrument;  while  in  a  note 
none  but  the  maker's  name  is  disclosed. 
Therefore  parol  evidence  might  well  be  ad- 
mitted to  show  the  real  circumstances  of 
the  case  from  which  might  be  inferred  the 
understanding  of  the  parties.  When  there 
is  no  intimation  of  agency  accompanying  tlie 
drawer's  name,  the  case  presented  is  more 
difficult.  This  view,  however,  may  be  pre- 
sented when  the  buyer  has  parted  with  his 
goods  upon  faith  of  the  principal's  cred- 
it; but,  dealing  with  his  agemt,  he  then  has 
funds  in  the  principal's  hands,  and  it  is  his 
draft  that  the  principal  would  honor,  pro- 
vided he  knew  the  fact  that  he  was  indebted 


670 


Kentucky  Coubt  of  Appbalb. 


Jam., 


to  the  drawer."  Without  quoting  the  entire 
section,  it  is  sufficient  to  say  that  the  doc- 
trine contended  for  by  appellee  is  not  well 
sustained  by  the  authorities  supra.  It  will 
also  be  seen  that  the  draft  in  question  was 
simply  signed  "J,  B.  Millett,"  with  direction 
to  charge  to  his  account. 

In  3  Kent,  Com.  4th  ed.  pp.  80,  81,  it 
is  said  that,  as  between  the  original  par- 
ties to  negotiable  paper,  the  consideration 
may  be  inquired  into.  In  Parsons  on  Notes 
&  Bills,  2d  ed.  p.  93,  cited  by  appellee,  it  is 
said,  commencing  on  page  92 :  "If  an  agent 
signs  a  note  with  his  own  name  alone,  and 
there  is  nothing  on  the  face  of  the  note  to 
show  that  he  was  acting  as  agent,  he  will  bo 
personally  liable  on  the  note,  and  the  prin- 
cipal will  not  be  liable.  And  although  it 
can  be  proved  that  the  agency  was  dis- 
closed to  the  payee  when  the  note  was  made, 
and  it  was  the  understanding  of  all  parties 
that  the  principal,  and  not  the  agent,  should 
be  held  liable,  this  will  not  generally  be 
sufficient  to  authorize  the  discharge  of  the 
agent,  or  to  render  the  principal  liable  on 
the  note.  But  the  principal  will  be  liable 
under  such  circumstances  on  the  original 
consideration  for  which  the  note  was  given. 
And  there  may  be  cases  in  which  ike  agent 
would  not  be  personally  liable  on  the  bill 
or  note,  though  there  should  be  nothing  on 
the  face  of  the  instrument  to  indicate  the 
aeency.  Thus,  if  an  agent,  in  the  execution 
of  his  agency,  incurs  a  debt  on  behalf  of  his 
principsLl,  and  draws  on  his  principal  a  bill 
for  the  amount  thereof  in  favor  of  the  cred- 
itor^  it  has  been  held  that  the  agent  will  not 
be  held  liable  on  the  bill,  if  it  was  the  under- 
standing of  the  parties  that  he  acted  as 
agent  merely,  and  did  not  intend  to  make 
the  debt  his  own.  The  principal  object  in 
drawing  the  bill  in  such  cases  is  to  certify 
to  the  principal  the  amount  due  the  cred- 
itor, and  the  agent  may,  it  seems,  defend  on 
the  ground  of  want  of  consideration.  Of 
course,  this  will  not  apply  to  a  subse€|uent 
bona  fide  holder  without  notice.  And  if  an 
agent  draws  a  bill  on  a  third  person  in  his 
own  name,  but  there  is  sufficient  evidence  on 
the  face  of  the  instrument  to  inform  the 
drawee  that  he  is  to  pay  the  amount  on  ac- 
count of  the  principal,  and  not  on  account  of 
tlie  drawer,  the  drawee,  having  paid  the  bill, 
will  not  be  entitled  to  maintain  an  action  for 
money  paid  against  the  agent.  Thus,  where 
an  agent  of  the  owners  of  a  steamboat 
drew  a  bill  in  his  real  name,  and  directed 
the  drawee  to  charge  the  amount  to  account 
of  steamer  Walter  Scott,  it  was  held  that 
the  agency  of  the  drawer  was  apparent  on 
the  face  of  the  bill,  in  consequence  of  this 
direction,  which  negatived  the  idea  that  he 
was  to  be  personally  bound."  The  most 
that  can  be  sustained  from  the  foregoing  is 
that  in  some  instances  the  agent  has  Men 
allowed  to  escape  liability  by  proving  a 
parol  agreement  between  him  and  the  payee 
that  the  agent  was  not  to  be  personally  lia- 
ble on  the  Dill. 

We  will  now  proceed  to  notice  some  of  the 
authorities  relied  on  by  appellant.  In  Story 
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on  Agency,  9th  ed.  §  155,  it  is  said:     '*Tf, 
from  the  nature  and  terms  of  the  instrument, 
it  clearly  appeals,  not  only  that  the  party  is 
an  affent,  but  that  he  means  to  bind  his  prin- 
cipal, and  to  act  for  him,  and  not  to  (n-aw,. 
accept,  or  indorse  the  bill  on  his  own    ac- 
count, that  construction    will    be    adopted,, 
however  inartificial  may  be  the  language  in 
furtherance  of  the  actual  intention  of  the 
instrument.     But,  if  the  terms  of  the  instru- 
ment are  not  thus  explicit,  although  it  may 
appear  that  the  party  is  an  aj^ent,  he  will  be- 
deemed  to  have  contracted  in  his  personal- 
capacity;  and  there  is  no  difference  on  this- 
point  whether  the  instrument  be  a  deed  or 
an  unsealed  contract.     Hius,    if    an    agent 
should  execute  a  deed  in  his  own  name,  and 
should  thereby,  'for  and  on  behalf  of  his 
principal,  covenant,  etc.,  he  would  be    per- 
sonally bound  thereby,  and  not  his  princi- 
pal.    So,   if  an  unsealed  instrument  should 
purport  to  be  a  memorandum  of  agreement 
between  A  B,  on  behalf  of  C  D,  of  the  one- 
part,  and  E  F,  of  the   other    part,    to   ex- 
ecute a  lease  of  certain  premises  of  the  prin- 
cipal, it  would  be  held  to  be  the  contract  of 
the  agent,  and  binding  on  him    personally. 
A  fortiori,  an  agent  will  be  held  to  be  peor- 
sonally  bound  if  the  name  or  character  of 
the  principal  should  not  appear  on  the  in- 
strument, or  if  it  should  appear  that  no  other 
person  than  himself  could  be  l^ally  bound 
by  it,  although  he  should    sign    his    name 
thereto  as  asent,  or  as  acting  in  an  official 
capacity."    In  §  156,  after  some  preliminary- 
remarks,  the  author  gives  the  further  illus- 
trations:    "Thus,   if   a   broker   should   sell 
goods,  and  draw  upon  the  buyer    for    Uie 
amount  in  his  own  name,  in  favor  of  his 
principal,  if  the  bill  should    be   dishonored 
he  would  be  personally  liable,  unless  some 
special  words  were  used  in  the  bill  to  pre- 
vent it.    And  this  liability  would  not  only 
extend  to  third  persons,  but  even  to  his  prin- 
cipal, although  he  was  known  to  be  a  mere- 
agent;  for  in  such  a  case  the  bill  imports- 
upon  its  face  a  personal  liability  as  drawer 
in  favor  of  all  persons  who  are  or  become- 
parties  to  the  bill,  and  there  is  nothing  in 
the  character  of  ah  agent    which    excludes- 
such  personal  liability,  if  he  chooses  volun- 
tarily to  incur  it  in  favor  of  his  principal, 
as  well  as  in  favor  of  third  persons.     So,  if 
a  known  agent  should  draw  a  bill  on  a  third 
person  in  favor  of  the  payee,  and  direct  the 
drawee  to  place  the  amount  to  the  debit  of 
his  principal,  he  would  be  personally  liable 
on  the  bill  to  the  payee,  unless  he  use  other 
words  to  exclude  it."    It  is  said  in  §  157 : 
"Precisely  the  same  personal  liability  will' 
attach  to  an  agent,  who  in  his  own  name 
signs  a  note  as  maker,  or  a  bill  as  drawer,  or 
accepts  a  bill,  or  indorses  a  bill  or  note  ^n- 
erally;  for  in  such  a  case,  although  he  is  a 
known  agent,  the  making  or  accepting  or  in- 
dorsing of  the  instrument  is  treated  as  ai> 
admission  that  it  is  his  personal  act,  not  only 
in  respect  to  third  persons,  but  also  in  re- 
spect to  his  principal." 

In  Pente  v.  Stanton^  10  Wend.  276,  25  Anu 
Dec.  558|  the  court,  in  discussinjr  t^e  liabiU 
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itite  of  parties  to  bills,  and  testimony  admis- 
sible to  show  the  real  contract,  quotes  with 
approval  from  other  decisions  cited:  "The 
parol  testimony  explaining  and  showing  the 
real  nature  of  the  transaction  was  decided 
to  be  inadmissible,  on  the  ground  that  it  con- 
tradicted or  varied  the  written  contract. 
Judge  Parker,  in  delivering  the  opinion  of 
the  court,  says  that  'no  person  in  making  a 
contract  is  considered  to  be  the  agent  of  an- 
other, unless  he  stipulates  for  his  principal 
by  name,  stating  his  agency  in  the  instru- 
ment which  he  sign6.'  This  principle  has 
been  long  settled,  and  has  been  frequently 
reoo^iz<3.  'Nor  do  I  know,'  he  continues, 
'an  instance  in  the  books,  of  an  attempt  to 
charge  a  person  as  the  maker  of  a  written 
contract  appearing  to  be  signed  by  another, 
unless  the  signer  professes  to  act  as  by  proc- 
uration or  authority,  and  stated  the  name 
of  the  principal  on  whose  behalf  he  gave  his 
signature.'  ne  also  discusses  at  length 
.  .  .  the  admissibility  of  parol  evidence 
in  such  cases  to  show  the  real  character  of 
the  transaction,  and  holds  it  to  be  utterly  in- 
competent on  the  ground  which  has  already 
been  stated.  [Quoting  Mayheto  v.  Prince, 
11  Mass.  54;  Meyer  v.  Barker,  6  Bimn.  228.] 
It  is  well  settled  that  if  a  private  agent  draw 
a  bill  or  enter  into  any  other  contract  in 
his  own  name,  without  stating  that  he  acts 
as  agent,  so  as  to  bind  his  principal,  he  will 
be  personally  liable.  [Quoting  Cnitty,  Billii, 
36,  and  cases  cited ;  5  Taunt.  749 ;  2  Marsh. 
454;  5  East,  148;  1  Bos.  &  P.  368;  1  T. 
K.  181.]  It  is  not  sufficient  to  charge  the 
principal  or  protect  the  agent  from  person- 
al responsibility  merely  to  subscribe  him- 
self as  agent,  if  tJie  language  of  the  instru- 
ments impoits  a  personal  contract  on  his 
part.  [Quoting  Thacher  v.  Dinamore,  5 
Mass.  299,  4  Am.  Dec.  61 ;  Forater  v.  Fuller, 
6  Mass.  58,  4  Am.  Dec.  87 ;  Buffum  v.  ChcLd- 
wick,  8  Mass.  103;  Van  Reimsdyk  v.  Kane, 
1  Gall.  630;  Chit  52;  Clark  v.  Van  ReirM- 
dyk,  9  Cranch,  156,  3  L.  ed.  — .]  But  where 
the  name  of  the  principal  appears  on  the  face 
of  the  instrument  or  contract,  and  it  is  evi- 
dent that  the  agent  did  not  intend  to  bind 
himself  personally,  but  acted  merely  on  be- 
half of  the  principal,  if  he  acted  by  compe- 
tent authority,  the  principal,  and  not 
the  agent,  will  be  bound."  In  [Thomaa  v. 
Bishop]  2  Strange,  p.  955,  it  is  said:  "A 
bill  of  exchsnge  is  a  contract  by  the  custom 
of  merchants,  and  the  whole  of  that  contract 
must  appear  in  writing." 

In  [Thomson  v.  Davenport]  2  Smith,  Lead. 
Cas.  Hare  &  W.  Notes,  •308,  369,  7th  Am. 
ed.  it  is  said :  "It  has  been  said  that  if  A  con- 
tract in  writing,  without  naming  his  prin- 
cipal, so  that  he  appears  upon  the  writing 
to  be  himself  the  principal,  does  not  a  cred- 
itor who  sei4cs  to  show  that,  while  thus  pro- 
fessedly contracting  for  himself,  he  really 
contracted  for  a  principal,  endeavor  to  in- 
fringe this  rule  of  evidence  by  adding  to 
the  written  contract  a  new  term  at  variance 
with  the  written  terms?  This  question,  it 
U,  however,  apprehended,  must  receive  dif- 
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ferent  answers  upon  different  occasions,  an- 
swers varying  according  to  the  object  with 
which  it  is  sought  to  introduce  the  parol 
testimony,  which,  it  is  submitted,  can  never 
be  heard  for  the  purpose  of  discharging;  the 
agent,  but  may  always  be  so  for  that  of  charg- 
ing the  principal.  That  parol  evidence  can 
never  be  admitted  for  the  purpose  of  e^r- 
onerating  an  agent  who  has  entered  into  a 
written  contract  in  which  he  appears  as  prin- 
cipal, even  though  he  should  propose  to  snow,, 
if  allowed,  that  he  mentioned  his  principal, 
at  the  time  of  entering  into  it,  seems  to  be 
now  well  established."  Numerous  decisions 
are  quoted  by  the  author.  It  is  further  said 
in  Leadbitter  v.  Farroto,  5  Maule  &  S.  345, 
by  Lord  EUenborough :  "Is  it  not  an  uni- 
versal rule  that  a  man  who  puts  his  name  to 
a  bill  of  exchange  makes  himself  personally 
liable,  unless  he  states  on  the  face  of  the  bill 
that  he  subscribes  it  for  another,  or  by 
procuration  of  another?  .  .  .  Unless  he 
says  plainly,  'I  am  the  mere  scribe,'  he  be- 
comes liable."  In  the  case  of  Noah  v.  Totone,, 
5  Wall.  703,  18  L.  ed.  530,  which  was  an  ac 
tion  upon  a  bill  of  exchange,  the  court  said : 
"Parol  evidence  can  never  be  admitted  for 
the  purpose  of  exonerating  an  agent  who  has 
entered  into  a  written  contract  in  which  he 
appears  as  principal,  even  thouffh  he  should 
propose  to  show,  if  allowed,  uiat  he  dis- 
closed his  agency,  and  mentioned  the  name 
of  his  principal,  at  the  time  the  contract  was 
executed.  Where  a  simple  contract,  other 
than  a  bill  or  note,  is  made  by  an  agent,, 
the  principal  whom  he  represents  may  in 
general  maintain  an  action  upon  it  in  his 
own  name,  and  parol  evidence  is  admissible, 
although  tlie  contract  is  in  writing,  to  show 
that  the  person  named  in  the  contract  was 
an  agent,  and  that  he  was  acting  for  his  prin- 
cipal. Such  evidence,  says  Baron  Park,  does 
not  deny  that  the  contract  binds  those  whom 
on  its  face  it  purports  to  bind,  but  shows^ 
that  it  also  binds  another;  and  that  prin- 
ciple has  been  fully  adopted  by  this  court. 
Cases  may  be  found,  also,  where  it  is  held 
that  the  plaintiff  may  prove  by  parol  that 
the  other  contracting  party  named  in  the 
contract  was  but  the  agent  of  an  undisclosed 
principal,  and  in  that  state  of  the  case  he 
might  have  his  remedy  against  either,  at  his 
election.  Evidence  to  that  effect  will  be  ad- 
mitted to  charge  the  principal,  or  to  enable 
him  to  sue  in  his  own  name;  but  the  agent 
who  binds  himself  is  never  allowed  to  con- 
tradict the  writing  by  proving  that  he  con- 
tracted only  as  agent,  and  not  as  principal.'^ 
In  1  Randolph  on  Commercial  Paper,  | 
382,  it  is  said:  "The  liability  of  the  agent  to 
the  principal  is  next  to  be  considered.  Where 
the  agent  draws  a  bill  of  exchange  on  his 
principal  by  his  authority,  the  principal  is 
not,  in  general,  liable  as  drawer.  Nor  is  it 
necessary  in  such  case  that  the  agency  of 
the  drawer  should  be  expressed  on  the  face 
of  the  bill,  if  it  is  drawn  in  fact  for  a  debt 
of  the  principal.  Where  the  drawer  of  a 
bill  is  the  agent  of  the  drawee,  it  is  held  in 
England  that  he  is  liable  both  to  the  payee 
and  to  subsequent  parties,  although  known 
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by  them  to  be  acting  as  agent  merely.  In 
the  United  States  a  different  rule  seems  to 
have  been  laid  down,  and  it  has  been  held 
that  the  agent  who  draws  a  bill  on  his  prin- 
cipal for  goods  sold  him,  disclosins  the  prin- 
cipal, is  not  liable  to  a  payee  who  has  knowl- 
eage  of  the  agency.  But,  if  the  agent  draws 
the  bill  on  his  principal  In  his  individual 
name,  he  will  be  liable  as  drawer  to  the  payee 
and  subsequent  parties,  even  though  the  bill 
is  drawn  expressly  chargeable  to  the  prin- 
oipars  account,  and  though  the  payee  knows 
of  the  agency."  In  1  Parsons  on  Bills  & 
Notes,  p.  102,  it  is  said :  "It  is  the  general 
rule  in  regard  to  simple  contracts  that  parol 
evidence  may  be  received  to  make  unnamed 
principals  liable,  or  to  give  than  the  benefit 
of  the  contract,  for  this  leaves  the    actual 

earty  liable  as  before,  and  therefore  cannot 
e  considered  as  varying  the  contract.  But 
such  evidence  cannot  be  received  to  discharge 
the  actual  sis ner  on  the  ground  of  his  agency, 
tor  this  would  be  to  vary  the  contract.  In 
reference  to  negotiable  paper,  however,  the 
rule,  as  we  have  seen,  is  more  strict.  For 
parol  evidence  is  not  admissible  either  to  dis- 
charge an  actual  signer,  or  to  charge  one 
whose  name  does  not  appear  on  the  instru- 
ment. The  reason  for  tnis  is  that,  from  the 
nature  and  purpose  of  negotiable  paper,  no 
person  should  be  held  as  a  party  to  it  whose 
name  is  not  written  upon  it,  as  such  paper 
ought  to  contain  in  itself  idl  its  own  evi- 
dence, and  thus  be  independent  of  extrinsic 
proof.  One  who  puts  his  name  on  negoti- 
able paper  will  be  liable,  personally,  as  we 
have  seen,  although  he  acts  as  agent,  unless 
he  savs  so,  and  says  also  who  his  principal 
is, — that  is,  unless  he  uses  some  expression 
equivalent,  to  use  Lord  Ellenborougn's  lan- 
guage, to  'I  am  the  mere  scribe.'  For  if 
the  construction  may  fairly  be  that  while 
he  acts  ofBciallv,  or  at  the  request  of  others, 
or  for  the  benefit  of  others,  yet,  what  he  does 
is  still  his  own  act,  it  will  be  so  interpreted." 
In  1  Daniel,  Neg.  Inst.  §  305,  it  is  said: 
^'The  party  so  signing  must  have  intended 
to  bina  somebody  upon  the  instrument;  and, 
no  promisor  but  himself  thereon  appearing, 
it  must  be  construed  as  his  note,  or  as  a 
nullity.  And,  though  he  term  himself 
'agent,'  such  suflix  to  his  name  will  be  re- 
garded as  a  mere  desoriptio  peraoncB,  or  as 
an  earmark  of  the  transaction,  and  may  be 
rejected  as  surplusage.  And  this  principle 
applies  althougn  it  could  be  proved  that  the 
payee  knew  of  the  agency  when  the  note  was, 
made,  and  it  was  understood  that  the  prin- 
cipal, and  not  the  agent,  should  be  bound, 
for  such  evidence  would  vary  the  terms  of 
the  written  note.  But,  under  such  circum- 
stances, if  the  note  were  not  paid,  the  prin- 
cipal might  be  sued  upon  the  original  con- 
sideration. However,  if  the  payee,  with  full 
knowledge  of  the  agency  and  of  the  prin- 
cipaPs  liability,  and  relying  solely  on  the 
agent's  credit,  took  his  individual  note,  the 

faincipal  cannot  be  resorted  to  at  all."  In  a 
ate  case  in  New  York  the  note  was  signed 
simply  "J.  S.  M.,  Agent."  It  was  alleged  to 
have  been  given  for  goods  sold  bv  the  de- 
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fendant,  a  lady,  probably  the  agent's  wife, 
and  recovery  against  the  alleged  princip.il 
was  sustained.  This  decision  is  in  conflict 
with  the  general  current  of  authority.  The 
true  principle  has  been  thus  stated  by  the 
United  States  Supreme  Court:  'Tarol  evi- 
dence can  never  be  admitted  to  exonerate  an 
agent  who  has  entered  into  a  written  con- 
tract in  which  he  appears  as  principal,  even 
thouffh  he  should  propose  to  show,  if  allowed, 
that  ne  disclosed  his  agency,  and  mentioned 
the  name  of  his  principal  at  the  time  the 
contract  was  executed." 

We  have  been  referred  to  no  decisions  of 
this  court  applicable  to  the  case  at  bar.  It 
seems  manifest  that  the  decided  weight  of 
authority  is — if,  indeed,  there  be  any  au- 
thority to  the  contrary — that  the  first  para- 
graph of  the  answer  constituted  no  defense, 
except  so  far  as  the  plea  of  no  consideration 
was  relied  on ;  and,  tnat  being  true,  the  testi- 
mony as  to  the  agreement  or  understanding 
between  appellant  and  appellee  that  appellee 
should  not  be  bound  on  the  bills  was  mcom- 

Sctent,  and  could  not  authorize  a  verdict  in 
efendant's  favor.  We  have  already  seen 
that  there  was  no  proof  to  sustain  the  plea 
of  no  consideration.  It  further  appears  in 
this  case  that  the  appellant  lived  in  the  state 
of  Tennessee,  distant  from  the  home  of  the 
hominy  mills,  as  well  as  from  appellee's  resi- 
dence; and  it  seems  clear  that  the  agree- 
ment at  the  commencement  of  the  business 
transaction  was  that  appellee  should  give 
the  checks  of  the  hominy  mills  on  appellant 
to  the  persons  from  whom  he  purchased 
corn,  and  tliat  from  time  to  time  he  would 
give  his  draft  to  appellant  upon  the  hominy 
mills  for  the  sums  so  paid  out  by  the  bank 
on  the  checks  as  aforesaid ;  and  it  seems  cer- 
tain that  appellant,  for  some  time,  relied  en- 
tirely upon  that  agreement  or  contract,  and 
cashed  tne  checks  of  the  hominy  mills,  signed 
by  appellee  as  agent,  without  knowing  in 
fact,  except  from  appellee,  that  he  was  the 
authorizea  agent  of  the  hominy  mills.  It 
may  seem  hard  for  appellee  to  pay  the  debt.^ 
sued  for,  but  would  it  not  be  still  harder  up- 
on appellant  to  lose  the  money  which  it  had 
advanced  relying  upon  the  promise  of  appel- 
lee to  do  that  wliich  in  fact  he  did  do, — that 
is,  give  his  own  bill  in  consideration  of  the 
money  furnished  by  the  bank  at  his  instance 
and  request,  although  he  was  merely  the 
agent  oi  the  hominy  mills  T 

From  the  forezoing,  it  will  be  seen  that  the 
court  erred  in  giving  the  second  instruction 
complained  of.  Instruction  A,  asked  for  by 
plaintiff,  should  have  been  given.  Instruc- 
tion B  was  more  favorable  U>  appellee  than 
he  was  entitled  to.  Instruction  C  should 
have  been  given.  Instructions  X  and  Y, 
asked  for  by  appellee,  were  properly  refused. 
For  the  reasons  indicated,  the  judgment 
of  the  court  helouo  is  reversed,  and  the  cause 
remanded,  with  directions  to  award  appel- 
lant a  new  trial,  and  for  proceedings  oonsisir 
ent  with  this  opinion. 

Rehearing  denied. 
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Jonathan  P.  PALMER 

V. 

MAINE    CENTRAL    RAILROAD 
COMPANY. 

(92  Me.  S99.) 

%^  A  prWate  Individual  Trho  has  pro- 
cared  the  arrest  of  an  innocent  per- 
son by  an  officer  without  a  warrant  cannot 
Justify  by  showing  that  he  acted  In  good 
faith,  without  malice,  and  upon  a  belief  of 
guilt  founded  upon  reasonable  grounds. 

^  The  nnreasonable  refusal  of  a  pas- 
senger to  state  l&is  name  Trl&en  asked 
by  a  eondnetor  to  whom  he  tenders  a  mile- 
age ticket  If  the  name  th«reon  was  his  own 
does  not  Justify  the  conductor  In  procuring 
his  arrest  without  a  warrant,  on  the  charge 
of  fraudulently  evading  payment  of  fare. 

3.  The  settlement  of  an  nn^rarranted 
prosecution  of  a  passenger  for  al- 
leged fraudulent  evasion  of  the  pay- 
ment of  fare,  made  by  payment  of  the  fare 
due  and  all  costs  of  prosecution,  and  by  an 
acknowledgment  by  the  conductor  of  com- 
plete satisfaction  "for  evading  his  railroad 
fare,'*  Is  not  a  bar  or  waiver  of  a  cause  of  ac- 
tion by  the  passenger  for  false  imprisonment. 

4.  Ten  dollars  is  a  sufllclent  compen- 
sation for  a  passenger's  injured  pride, 
wounded  sensibility,  and  mortification  caused 
by  public  arrest,  where  it  was  procured  by  a 
conductor  in  the  belief  that  the  passenger  was 
fraudulently  evading  payment  of  fare,  when 
be  in  fact  tendered  a  valid  mileage  ticket,  but 
unreasonably  refused  to  state  whether  the 
name  on  the  ticket  was  his  own. 

(January  12,  1899.) 

"Tl  XCEPTIONS  by  defendant  to  rulings  of 
Jj  the  Supreme  Judicial  Court  for  Cumber- 
land County  made  during  the  trial  of  an  ac- 
tion for  false  imprisonment  which  resulted 
«n  a  verdict  in  plaintiff's  favor.     Overruled. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Dnunjnond  Sc  Drmiiinondf  for 
•defendant: 

The  riffht  to  issue  a  ticket  which  is  not 
transferable  necessarily  carries  with  it  the 
right  to  require  the  identification,  in  a  rea- 
•flonable  manner,  of  the  party  producing  it 
with  the  party  to  whom  it  was  issued.  When 
a  particular  mBthod  of  identification  is  made 
«  condition  precedent  to  the  validity  of  the 
ticket,  the  courts  have  invariably  held  that 
that  method  mu&t  be  observed  by  the  holder 
of  the  ticket,  and  in  case  it  is  not  that  the 
<»nductor  can  rightfully  refuse  to  accept  the 
ticket 

Wood,  Railroads,  §  347,  p.  1395;  Cody  v. 
Central  P.  R.  Co,  4  Sawy.  114;  Chicago  d 
N,  W,  R.  Co.  V.  Bannerman,  15  111.  App.  100; 
Boylan  v.  Hot  Springs  R.  Co,  132  U.  S.  149, 
33  L.  ed.  292;  Mosher  v.  St.  Louis,  I.  M,  d 


8,  R,  Co.  127  U.  S.  390,  32  L.  ed.  249 ;  Cloud 
V.  St,  Louis,  I.  M,  d  8.  R.  Co,  14  Mo.  App. 
136;  Edwards  v.  Lake  Shore  d  M.  8.  R.  Co, 

81  Mich.  364;  Ahram  v.  Qulf,  C,  d  8.  F,  R. 
Co,  83  Tex.  61;  Bowers  v.  Pittsburgh,  Ft, 
W.  d  C.  R,  Co.  158  Pa.  302;  Bethea  v.  North- 
eastern  R.  Co,  26  S.  C.  91 ;  RavAtzky  v.  Low 
isville  d  N.  R,  Co.  40  La.  Ann.  47 ;  Norfolk  d 
W.  R,  Co.  V,  Anderson,  90  Va.  1. 

When  the  holder  has  neglected  to  identify 
himself  he  has  not  complied  with  the  terms 
of  his  contraot,  and  the  conductor  is  not 
obliged  to  accept  the  ticket,  and  upon  refusal 
to  pay  fare  can  rightfully  eject  him  from  the 
train. 

Cloud  V.  St.  Louis,  I,  M.  d  8.  R,  Co,  14 
Mo.  App.  136;  Edwards  v.  Lake  Shore  d  M, 
8.  R.  Co.  81  Mich.  364;  Ahram  v.  Oulf,  C 
d  8.  F,  R.  Co,  83  Tex.  61 ;  Bethea  v.  North- 
eastern R.  Co.  26  S.  C.  91;  Mosher  v.  St. 
Louis,  I.  M,  d  8,  R.  Co.  127  U.  S.  390,  32  L. 
ed.  249;  Boylan  v.  Hot  Springs  R.  Co.  132  U. 
S.  149,  33  L.  ed.  292. 

Whether  the  particular  manner  of  identi- 
fication adopted  by  the  conductor  was  rea- 
sonable or  iK>t  is  entirely  inmiaterial,  be- 
cause the  plaintiff  absolutely  refused  to  iden- 
tify himself  at  all. 

Ahram  v.  Gulf,  C,  d  8.  F,  R,  Co. S3  Tex.  61. 

The  provisions  that  the  ticket  is  "good 
only  for  the  person  in  whose  name  it  is  is- 
sued," and  that  "conductors  are  authorized 
to  obtain  the  signature  of  holder  of  the  tick- 
et for  identification,"  necessarily  imply  that 
the  plaintiff,  when  he  offers*^  his  ticket, 
should  show,  if  requested,  that  he  is  the 
"person  in  whose  name  the  ticket  was  is- 
sued," and  if  he  refuses  to  do  so  he  is  not 
entitled  to  ride  upon  it. 

Ripley  v.  New  Jersey  R.  d  Transp,  Co,  31 
N.  J.  L.  388;  Bethea  v.  Northeastern  R.  Co. 
26  S.  C.  91;  Norfolk  v.  W,  R.  Go,  v.  Wysor, 

82  Va.  250;  Downs  v.  New  York  d  N.  H,  R. 
Co,  36  Conn.  287,  4  Am.  Rep.  77;  Ahram  v. 
Gulf,  C.  d  8.  F,  R.  Co.  83  Tex.  61 ;  Chicago 
d  N.  W.  R.  Co.  v.  Bannerman,  15  111.  App. 
100;  Edioards  v.  Lake  Shore  d  M,  8,  R,  Co. 
81  Mich.  364;  Mosher  v.  St,  Louis,  I,  M.  d  S. 
R,  Co.  127  U.  S.  390,  32  L.  ed.  249;  Boylan 
v.  Hot  Springs  R,  Co.  132  U.  S.  146,  33  L.  ed. 
290;  Bumham  v.  Grand  Trunk  R.  Co,  63 
Me.  298,  18  Am.  Rep.  220;  Illinois  C,  R,  Co. 
V.  Whittemore,  43  111.  420,  12  Am.  Dec.  138. 

The  reasonableness  of  a  particular  practice 
adopted  by  railroad  companies  in  fulfilling 
their  obligations  to  passengers  is  a  question 
of  law. 

South  Florida  R.  Co.  y.  Rhodes,  25  Fla.  40, 
3  L.  R.  A.  733 ;  Louisville,  N,  d  G,  8.  R.  Co, 
V.  Fleming,  14  Lea,  128;  Norfolk  d  W,  R.  Co, 
V.  Wysor,  82  Va.  250;  Chilton  v.  St,  Louis  d 
I,  M.  R,  Co,  114  Mo.  88,  19  L.  R.  A.  269; 
Avery  v.  N&w  York  C.  d  H.  R,  R,  Co,  121  N. 


NoTB. — For  liability  of  carrier  on  account  of 
false  arrest  of  passenger,  see  note  to  Mulligan 
▼.  New  Tork  ft  R.  B.  B.  Co.  (N.  Y.)  14  L.  B.  A. 
791;  also  Ollllngham  v.  Ohio  Blver  R.  Co.  (W. 
Ya.)  14  L.  B.  A.  708;  Palmeri  t.  Manhattan 
44  L.  R.  A«  43 


B.  Co.  (N.  Y.)  16  L.  B.  A.  136 ;  Central  B.  Co. 
V.  Brewer  (Md.)  27  L.  B.  A.  63;  Atchison,  T. 
ft  8.  P.  B.  Co.  V.  Henry  (Kan.)  29  L.  B.  A. 
465;  and  Little  Bock  Traction  ft  Electric  Co. 
▼.  Walker  (Ark.)  40  L.  B.  A.  473. 
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Y.  31;  Vedder  v.  Fellows,  20  N.  Y.  126;  St, 
Louis,  I.  M,  dS  8,  R,  Co,  v.  Adcock,  52  Ark. 
406;  Illinois  C,  R,  Co.  v.  Whittemore,  43  111. 
420,  12  Am.  Dec.  138;  Hoifbauer  v.  Daven- 
port d  N,  W.  R.  Co,  52  Iowa,  342,  35  Am. 
Rep.  278;  Pittsburgh,  C.  d  8t.  L.  R.  Co.  v. 
Lyon,  123  Pa.  140,  2  L.  R.  A.  489 ;  State  v. 
Qoold,  53  Me.  279 ;  Keeley  v.  Boston  d  M.  R. 
Co.  67  Me.  163,  24  Am.  Rep.  19;  Eaton  v. 
Mclntire,  88  Me.  578. 

Having,  by  his  action  in  aettling  the  con- 
troversy in  the  way  that  he  did,  led  the  con- 
ductor and  the  judee  to  believe  that  he  ac- 
knowledged his  guilt,  it  is  too  late  now  to 
deny  it. 

His  action  was  tantamount  to  a  plea  of 
guilty,  and  he  is  now  estopped  to  deny  it. 

Caffrey  v.  Drugan,  144  Aiass.  294;  Joyce 
V.  Parkhurst,  150  Mass.  243. 

Messrs.  Hanly  Sc  Libby,  Levi  Turner, 
and  T.  J.  Boynton,  for  plaintiff: 

The  charge  covers  the  whole  question  sub- 
mitted to  the  jury,  and  is  in  entire  harmony 
with  the  doctrine  laid  down  by  this  court  in 
the  case  of  Gee  v.  Patterson,  63  Me.  49. 

The  verdict  of  a  jury  is  not  lightly  to  i>e 
set  aside. 

Cunningham  v.  Magoun,  18  Pick.  13;  La- 
vigne  v.  Lewiston  Mills  Co.  (Me.)  10  Atl.  62; 
'Sash  V.  Somes  (Me.)   10  Atl.  447. 

There  was  no  attempt  to  commit  a  crime. 
The  plaintiff  had  no  intention  of  evading  hi^ 
fare,  but  if  he  had  in  fact  evaded  his  fare,  the 
offense  was  complete  and  ended  before  the 
arrest  of  the  plaintiff  by  officer  Norman. 

Bigelow,  Torts,  p.  136;  Bowditch  v.  Bah 
chin,  5  Exch.  378;  Baynes  v.  Brewster,  2  Q. 
B.  375;  2  Addison,  Torts,  S  802. 

To  justify  an  arrest  without  warrant  for  a 
misdemeanor,  even  by  a  constable,  the  of- 
fender must  still  be  found  in  the  very  act  of 
committing  the  offense. 

McLennon  v.  Richardson,  15  Gray,  74,  77 
Am.  Dec.  353;  Lynch  v.  Metropolitan  Elev. 
R.  Co.  90  N.  Y.  77,  43  Am.  Rep.  141. 

Personal  judgments  conclude  only  the  par- 
ties to  them  and  their  privies.  The  bar  must 
be  mutual  to  the  parties  in  the  later  action. 

Bigelow,  Estoppel,  p.  98 ;  Petrie  v.  tfuttall, 
11  Exch.  569;  Corbley  v.  Wilson,  71  111.  209, 
22  Am.  Rep.  98;  Buttrick  v,  Holden,  8  Cush. 
233;  Kingston's  Case,  2  Smith,  Lead.  Cas. 
679. 

The  payment  of  money  by  the  plaintiff  to 
the  court  at  Brunswick  was  made  under  du- 
ress of  imprisonment  by  an  abuse  of  legal 
process.  The  criminal  process  against  the 
plaintiff  was  instituted  for  the  purpose  of 
extorting  money  from  him  in  settlement  of 
a  civil  claim.  Such  an  arrest  is  false  im- 
prisonment by  all  who  directly  or  indirectly 
procured  the  same  or  participated  therein 
for  any  such  purpose. 

Hackett  v.  King,  6  Allen,  68;  Taylor  v. 
Jaques,  106  Mass.  291. 

Savase,  J.,  delivered  the  opinion  of  the 
court: 

Trespass  for  false  imprisonment.  The  ver- 
dict was  for  the  plaintiff  for  $550.  The  case 
comes  up  on  exceptions  by  the  defendant,  and 
on  motion  to  set  aside  the  verdict,  on  the 
grounds  that  it  was  against  law,  and 
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'  against  the  weight  of  evidence,  and  that  the 
damages  are  excessive.  Substantially  the 
same  le^al  propositions  are  presented  under 
the  motion  as  under  the  exceptions.  It  will 
be  more  convenient  to  consider  the  motion 
first,  for  the  conclusion  which  we  think 
must  be  reached  under  the  motion  will  nec- 
essarily disDose  of  the  exceptions. 

There  is  little  dispute  as  to  t^e  essential 
imtB.  The  questions  at  issue  are  chiefly  le- 
gal ones.  In  January,  1896,  the  plaintiff 
purchased  from  the  defendant,  and  there  was- 
issued  to  him,  a  mileage  book  or  ticket  with 
coupons,  one  to  be  detached  for  each  mile  the 
purchaser  should  travel.  By  the  purchase  of 
this  book,  the  plaintiff  became  entitled  to 
travel  1,000  miles  on  the  defendant's  rail- 
road. Upon  the  ticket  was  a  contract,  which 
was  signed  by  the  plaintiff  at  the  time  of 
purchase.  This  contract  discloses  that  one 
of  the  conditions  under  which  the  ticket  waa 
sold  was  the  following: 

"That  it  is  good  only  for  the  person  in 
whose  name  it  is  issued,  and,  if  presented  by 
any  other  person,  the  right  to  any  remaining 
rides  to  which  the  purchaser  might  have  been 
entitled  shall  be  forfeited ;  and  the  conductor 
shall  be  authorized  to  take  up  this  ticket, 
and  return  the  same  to  the  general  ticket  of- 
fice as  forfeited,  and  conductors  are  author- 
ized to  obtain  the  signature  of  the  holder  of 
the  ticket  for  identification." 

In  June,  1896,  the  plaintiff  was  a  passen- 
ger on  the  defendant's  train  from  Rockland 
to  Brunswick,  and,  in  payment  of  his  fare» 
tendered  to  the  conductor  the  mileage  ticket 
above  referred  to.  The  conductor  was  not 
personally  acquainted  with  the  plaintiff,, 
and,  for  identification,  he  asked  the  plaintiff 
if  the  name  upon  the  ticket,  "Jona.  P.  Pal- 
mer," was  his  name.  The  plaintiff  refused 
to  say  whether  it  was  or  not,  though  he  told 
the  conductor  that  the  ticket  was  his  own. 
The  conductor  then  declined  to  accept  the 
ticket,  and  asked  the  plaintiff  to  pay  a  cash 
fare,  which  the  plaintiff  refused  to  do.  As 
the  plaintiff  was  leaving  the  train  at  Bruns- 
wick, without  further  payment  or  tender  of 
his  fare,  the  conductor  caused  him  to  be  ar- 
rested by  a  constable,  without  a  warrant, 
for  fraudulently  evading  the  payment  of  his 
fare;  and  this  is  the  arrest  complained  of. 
The  plaintiff  was  immediately  taken  before 
the  municipal  court  of  Brunswick,  where  the 
conductor  made  a  complaint,  under  oath, 
against  him,  under  Rev.  Stat.  chap.  51,  §  78,. 
which  provides  that  whoever  "fraudulently 
evades  payment"  of  fare  over  a  railroad  "by 
giving  a  false  answer,  or  by  traveling  beyond 
the  plaoe  to  which  he  has  paid,  or  by  leaving 
a  train  without  paying,  forfeits  not  less  than 
$5,  nor  more  than  $20,  to  be  recovered  on 
complaint."  The  plaintiff  pleaded  "Not 
guilty."  The  plaintiff  then  paid  his  fare 
and  the  costs  of  prosecution  to  the  judge  of 
the  court.  An  acknowledgment  of  "com- 
plete satisfaction"  was  filed  by  the  conduc- 
tor, and  the  plaintiff  was  thereupon  dis- 
charged without  further  prosecution.  No 
question  is  raised  but  that  the  conductor  was- 
acting  within  the  scope  of  his  authority  as 
a  servant  of  the  defendant  corporation. 

The  defendant  endeavors  to  justify  the  ar- 
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rest  It  claims  tlutt  the  conductor  had  a 
lawful  ri^ht  to  ask  the  plaintifiT,  as  a  means 
of  identincation,  if  the  name  on  the  ticket 
was  his  name,  and  that  it  was  the  plaintiff *3 
duty  to  answer  truly;  and,  further,  that  if 
the  conductor  had  reasonable  cause,  from 
the  plaintiff's  conduct,  to  believe  that  he  was 
fraudulently  evading  the  payment  of  his 
farCj  and  did  so  believe,  the  conductor  was 
justified  in  causing  the  plaintiff's  arrest  by 
an  officer,  as  he  was  in  the  act  of  leaving  the 
train,  although  the  officer  had  no  warrant. 

The  discussion  will  be  simplified  some- 
what if  we  state  at  the  outset  two  proposi- 
tions, about  which,  we  think,  there  can  be 
no  real  controversy:  First,  the  offense  for 
which  the  plaintiff  was  arrested  was  simply 
a  misdemeanor;  secondly,  the  plaintiff  was 
not  guilty  in  fact.  It  cannot  be  said,  in  any 
view  of  the  case,  that  the  plaintiff  fraudu- 
lently evaded  the  payment  of  his  fare.  He 
owned  the  mileage  ticket.  He  had  a  right  to 
travel  upon  it.  He  tendered  it  to  the  con- 
ductor. There  was  no  fraudulent  evasion 
of  payment.  There  was  on  his  part  only  a 
wilful,  unreasonable  obstinacy,  which  arose, 
perhaps,  from  a  mistaken  sense  of  pride. 

The  precise  question  to  be  decided,  there- 
fore, is  whether  a  private  individual  who 
has  procured  the  arrest  of  an  innocent  per- 
son for  a  misdemeanor,  by  an  officer  without 
a  warrant,  oan  justify  by  showing  that  he 
acted  in  good  faith,  without  malice,  and  up- 
on a  belief  of  guilt  founded  upon  reasonable 
grounds.  We  think  the  question  must  be 
answered  in  the  negative. 

This  is  a  suit,  not  for  malicious  prosecu- 
tion, but  for  a  fsJse  imprisonment.  It  is  not 
for  a  misuse  or  an  abuse  of  legal  process,  but 
for  an  arrest  without  legal  piocess.  The  ac- 
tion must  be  sustained,  unless  the  defendant 
can  show  a  legal  justification  for  causing  the 
arrest  to  be  made. 

The  principles  which,  by  the  common  law, 
regulate  the  right  to  arrest,  or  cause  an  ar- 
rest, without  warrant,  have  been  long  settled 
both  in  this  country  and  England;  and  by 
these  principles  the  rights  of  these  parties 
must  be  determined.  Unless  modined  by 
statute,  they  are  recognized  by  the  courts, 
almost  without  exception.  They  are  de- 
signed to  promote  the  safety  of  the  public 
and  the  due  administration  of  public 
justice,  on  the  one  hand,  and,  on  the  other, 
to  afford  the  citizen  security  against  un- 
warrantable restraints  upon  his  personal 
liberty.  We  shall  state  these  principles 
ftomewhat  more  fully,  perhaps,  than  the  par- 
ticular question  under  consideration  re- 
quires; but  a  full  statement  is  valuable  by 
way  of  illustration,  and  for  the  purpose  of 
showing  the  clear  distinction  between  the 
powers  of  an  officer  and  those  of  a  private  in- 
dividual. 

By  the  common  law,  an  officer  may  arrest 
for  felony,  without  warrant,  upon  reasonable 
grotmds  of  suspicion.  2  Addison,  Torts,  § 
802;  Samuel  v.  Payne,  I  Dougl.  300;  Davis 
V.  Russell,  5  Bing.  354;  1  Hale,  P.  C.  567; 
Burke  v.  Bell,  36  Me.  317 ;  Rohan  v.  Sawin, 
5  Cush.  281 ;  Holley  v.  Miw,  3  Wend.  350,  20 
Am.  Dec.  702;  Com.  v.  Carey,  12  Cush.  246; 
Wills  V.  Jordan,    20    R.    I.    (Part   3)    236, 
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41  Atl.  233:  Doering  v.  State,  49  Ind.  56,  19 
Am.  Rep.  669 ;  Eanes  v.  8tate,  6  Humph.  63, 
44  Am.  Dec.  289;  Kurtz  v.  Moffiti,  115  U. 
S.  487,  29  L.  ed.  458;  Holden  v.  Hall,  4 
Hurlst.  &  N.  423  [Orif/in  v.  Coleman,  4 
Hurlst.  &  N.  269].  And  for  making  such 
an  arrest,  the  officer  is  justified,  although 
it  turns  out  that  no  felony  has,  in  fact,  b€»D 
committed.  Beckwith  v.  Philhy,  6  Bam.  & 
C.  635;  Simmons  v.  Vandyke,  138  Ind.  380, 
26  L.  R.  A.  33,  and  the  cases  cited  above. 
But  an  officer  may  not  arrest  on  information 
or  suspicion,  without  a  warrant,  for  a  mis- 
demeanor, unless  it  was  committed  in  his 
presence.  2  Addison,  Torts,  §  804;  4  BL 
Com.  p.  292;  1  Hale,  P.  C.  567;  People  v.  Mc- 
Lean, 68  Mich.  480;  Kurtz  v.  Moffitt,  115  U. 
S.  487,  29  L.  ed.  458;  Ross  v.  Leggett,  61 
Mich.  446;  Com.  v.  Ruggles,  6  Allen,  588; 
Com.  V.  McLmighlin,  12  Cush.  615;  State  v, 
Lewis,  60  Ohio  St.  179,  19  L.  R.  A.  449;  Poto 
V.  Beckner,  3  Ind.  475;  Wehh  v.  State,  51  N. 
J.  L.  189;  Krulevitz  v.  Eastern  R.  Co.  143 
Mass.  228.  In  the  last-named  case,  the 
plaintiff  had  been  arrested,  at  the  request 
of  a  conductor,  by  an  officer,  without  a  war- 
rant, for  a  refusal  to  pay  fare.  We  have 
cited  these  cases  in  ewtenso,  because  nearly 
all  of  these  contain  valuable  discussions  of 
this  subject.  In  many  of  these  cases  it 
seems  to  have  been  held  that  the  authority 
of  an  officer  to  arrest  for  misdemeanor,  with- 
out warrant,  is  limited  to  breaches  of  the 
peace  or  affrays  committed  in  his  presence 
(see  also  Com.  v.  Wright,  158  Mass.  149,  19 
L.  R.  A.  206 ) ,  though  Uie  offense  has  actually 
been  committed,  but  elsewhere  {Scott  v.  Eld- 
ridge,  154  Mass.  25,  12  L.  R.  A.  379).  But 
in  still  other  cases  the  authority  is  extended 
to  all  crimes  committed  in  the  presence  of 
the  officer.  Baltimore  d  O.  R.  Go.  v.  Cain, 
81  Md.  87,  28  L.  R.  A.  688,  and  cases  cited 
there.  But  the  authority  of  a  private  in^ 
dividual  is  much  more  limited  and  con- 
fined. He  may  arrest  for  felony,  but  he> 
does  it  at  his  peril.  If  called  upon  to- 
justify,  it  has  been  held  by  some  courts  that, 
he  must  show  that  the  felony  had  actually^ 
been  committed,  and  that  he  had  reasonable- 
grounds  for  believing  the  person  arrested  to- 
be  guilty.  Wakely  v.  Hart,  6  Binn.  316; 
Davis  V.  Russell,  5  Bing.  354;  Allen  v.. 
Wright,  8  Car.  &  P.  522;  Reuck  v.  McOreg- 
or,  32  N.  J.  L.  70;  Holley  v.  Mix,  3  Wend.. 
350,  20  Am.  Dec.  702;  Keejtan  v.  State,  a 
Wis.  132;  Beckwith  v.  Philby,  6  Barn,  k  C. 
635;  Russell  v.  Shusier,  8  Watts  &  S.  308; 
Bums  V.  Erhen,  40  N.  Y.  463;  2  Addison,. 
Torts,  S  803 ;  Cooley,  Torts,  2d  ed.  p.  202.  But 
it  has  been  held  by  other  courts,  and  perhaps 
with  better  reason,  that  he  must  show  that 
the  person  arrested  was  actually  guilty  of 
the  felony.  Rohan  v.  Sawin,  5  Cush.  281;. 
Com.  V.  Carey,  12  Cush.  246;  Morley  v. 
Chase,  143  Mass.  396.  So  he  may  arrest  for 
an  affray  or  a  breach  of  the  peace  committed 
in  his  presence,  and  while  it  is  continuing. 
1  Russell,  Crimes,  272;  1  Archbold,  Orim. 
Pr.  &  PI.  82;  Timothy  v.  Simpson,  1  Cromp. 
M.  &  R.  757 ;  Knot  v.  Oay,  1  Root,  66 ;  Mayo 
V.  Wilson,  1  N.  H.  53;  Phillips  v.  Trull,  11 
Johns.  480;  Kurtz  v.  Moffitt,  115  U.  S.  487, 
29  L.  ed.  458 ;  Ross  v.  Leggett,  61  Mich.  445. 
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But  a  private  individual  may  not  arrest  for 
misdemeanor,  on  suspicion,  no  matter  how 
well  grounded.  And  as,  in  case  of  felony, 
he  is  bound  to  show  that  the  felony  has 
been  committed,  so,  in  case  of  affray  or 
breach  of  the  peace  committed  in  his  pres- 
ence, he  must  show  that  the  party  arrested 
bjr  him  was  guilty.  Nor  can  a  private  in- 
dividual justify,  if  he  procure  the  arrest  of 
an  innocent  person  for  a  misdemeanor,  by 
an  officer,  without  warrant.  In  such  case 
he  is  answerable.  He  can  no  more  lawfully 
cause  such  an  arrest  than  he  can  make  it 
himself.  Hobbs  v.  Branacomb,  3  Campb. 
420;  Hopkins  v.  Croioe,  7  Car.  &  P.  373; 
Derecourt  v.  Corbishley,  5  El.  &  Bl.  188; 
Price  V,  Seeley,  10  Clark  &  F.  28;  Collett  v. 
Foster,  2  Hurlst.  &  N.  356;  Veneman  v. 
Jones,  118  Ind.  41;  HolUy  v.  Mix,  3  Wend. 
350,  20  Am.  Dec.  702;  Samuel  v.  Payne,  1 
Dougl.  300.  In  Baltimore  d  O.  R.  Co.  v. 
Cain,  81  Md.  87,  28  L.  R.  A.  688,  a  case  an- 
alogous in  some  respects  to  the  one  at  bar, 
the  plaintiff,  by  the  procurement  of  the  con- 
ductor, was  arrested  as  he  left  the  train,  by 
an  officer,  without  warrant.  The  charge 
was  disorderly  conduct  on  the  train.  The 
railroad  company  was  permitted  to  justify 
by  showing  that  the  charge  was  true  in  fact, 
and  that  the  disorderly  conduct  amounted 
to  a  breach  of  the  peace,  for  which  the  con- 
ductor, as  a  private  individual,  would  have 
been  authorized  to  arrest  had  he  been  physi- 
cally able  to  do  so.  The  court  said  that  "the 
act  of  the  conductor  in  telegraphing  for  a 
policeman,  and  within  a  short  space  of  time 
thereafter  handing  the  plaintiff  over  to  the 
officer,  was  in  no  respect  different  from  a 
formal  arrest  of  the  plaintiff  by  the  conduc- 
tor in  the  midst  of  the  riot  and  disorder." 
In  the  case  at  bar,  however,  the  charge  was 
not  true,  and  herein  lies  one  distinction  at 
least,  and  a  vital  one.  Furthermore,  the  al- 
leged offense  here  was  not  a  breach  of  the 
peace. 

Revised  Stat.  chap.  133,  §  4,  provides  that 
every  officer  shall  arrest  and  detain  persons 
found  violating  any  law  of  the  state  until  a 
legal  warrant  can  be  obtained.  But  this 
statute  does  not  aid  the  defendant.  The 
plaintiff  was  not  found  violating  any  law  of 
the  state.  The  constable  had  no  lawful  au- 
thority to  arrest  him  for  a  misdemeanor  of 
which' he  was  not  guilty,  on  information 
merely,  without  a  warrant. 

We  conclude,  therefore,  that  the  arrest  of 
the  plaintiff  was  unlawful.  And,  as  already 
intimated,  this  conclusion  disposes  of  the 
first  two  of  the  defendant's  exceptions;  for, 
aasuming  that  the  conductor  had  a  right,  as 
a  matter  of  law,  to  make  the  inquiry  he  did, 
as  a  means  of  identification,  and  assuming 
that,  by  the  plaintiff's  conduct,  the  conductor 
had  reason  to  believe,  and  did  believe,  that 
the  plaintiff  was  fraudulently  evading  the 
payment  of  his  fare,  still,  as  we  have  seen, 
all  tJiis  would  have  afforded  no  justification 
in  law. 

But  the  defendant  further  contends  that 
the  proceedings  had  before  the  municipal 
court  of  Brunswick  should  operate  as  a  bar 
to  this  action.  The  plaintiff  paid  his  fare 
which  he  owed,  and  the  costs  of  prosecution. 
44  L.  R.  A. 


The  conductor  acknowledged  "complete  sat- 
isfaction to  Jonathan  P.  Palmer  for  evading 
his  railroad  fare  as  per  my  complaint,"  and 
thereupon  the  plaintiff  was  discnarged.  The 
defendant  claims  that  this  settlement  should 
be  regarded  as  an  admission  by  the  plaintiff 
of  his  guilt.  If  it  were  so,  we  do  not  see  how 
this  could  aid  the  defendant,  in  view  of  the 
uncontroverted  facts  in  this  case,  or  under 
the  law.  But  it  seems  to  us  rather  that  the 
settlement  was  equivalent  to  an  entry  of 
"nolle  prosequi  upon  payment  of  costs."  If 
this  settlement  could  be  regarded  as  author- 
ized by  Rev.  Stat.  chap.  133,  S  18,  which  may 
well  be  doubted,  it  would  operate  only  as  a 
bar  to  a  civil  remedy  by  the  railroad  com- 
pany for  the  injury  for  which  the  plaintiff 
was  prosecuted  criminallv.  Id.  §  19.  The 
plaintiff  "settled"  with  the  state,  but  the  de- 
fendant did  not  settle  with  the  plaintiff.  The 
defendant  relies  upon  Caffrey  v.  Drugan, 
144  MasH.  294,  and  Joyce  v.  Parkhurst,  150 
Mass.  243.  In  those  cases  it  was  held  that 
parties  who  had  been  arrested  without  war- 
rant, for  intoxicatioji,  and  had  been  released 
without  formal  complaints  having  been 
made  against  them,  had,  by  their  requests 
and  agreements,  waived  the  right  to  main- 
tain actions  for  false  imprisonment  against 
the  officers.  But  in  this  case  there  is  no  evi- 
dence of  any  agreement  on  the  part  of  the 
plaintiff  to  waive  or  release  his  claim 
against  the  defendant. 

There  was  no  judgment  in  the  criminal 
case  again&t  this  plaintiff.  If  there  had  been, 
it  would  not  have  estopped  him  from  main- 
taining this  civil  action.  Bigelow,  E^oppel, 
100.  It  is  the  opinion  of  the  court,  there- 
fore, that  the  plaintiff's  remedy  is  not 
barred  and  has  not  been  waived.  This  con- 
clusion disposes  of  the  defendant's  third  and 
last  exception. 

The    verdict    for    the    plaintiff    was     not 
against  law,  nor  against  the  weight  of  evi- 
dence.    Are    the    damages   excessive?     The 
principles  upon  which  damages  are  to  be  as- 
sessed in  this  class  of  cases  were  elaborately 
discussed  by  this  court  in  Prentiss  v.  Shaic, 
56  Me.  427,  96  Am.  Dec.  475.     We  need  state 
here  only  the  conclusions.     Where  the  justi- 
fication for  an  arrest  fails,  as  in  this  case, 
the  plaintiff  is  entitled  to  recover,  at  least, 
compensatory    damages,— damages    for     the 
necessary  consequences  of  the  act  complained 
of,  although  the  defendant  may  have  acted 
in  good  faith,  without  malice,  and  upon  rea- 
sonable grounds  to  believe  that  the  plaintiff 
was  guilty  of  the  offense  for  which  he  was 
arrested.     If  the    plaintiff   claims    punitive 
damages,  or  damages  for  his  injured  feelings, 
the  spirit  and  conduct  of  the  defendant  may 
be  inquired  into,  to  enhance  or  aggravate, 
and  as  well,  the  plaintiff's  own  conduct,  and 
the  provocation  by  him,  if  any,  to  mitigate, 
the  damages.     Prentiss  v.  Shaw,  56  Me.  427, 
96  Am.  Dec.  475:  Phillips  v.  Trull,  11  Johns. 
486;  Reuck  v.  McGregor,   32   X.   J.   L.   70; 
Beckwith  v.  Bean,  98  U.  S.  266,  25  L.  ed. 
124;   Chtnn  v.  Morris,  2  Car.  &  P.  361;   2 
Greenl.  Ev.  {  207. 

Tested  by  these  principles,  we  think  the 
verdict  in  this  case  is  unmistakablv  too 
large.     In  his  charge,  the  presiding  justice 


1809. 


Palmer  y.  Maimb  Cbktral  R.  Co, 


677 


permitted  the  jury  to  assess  "a  fair  and  just 
compensation  for  the  injured  pride,  the 
wounded  sensibility,  the  humiliation  and 
mortification  of  a  public  arrest."  These  are, 
indeed,  proper  elements  of  damage;  but,  in 
view  of  all  the  circumstances  of  this  case,  the 
jury  made  an  undue  allowance  for  them. 
The  damages  to  the  plaintiff  in  his  person, 
and  for  loss  of  time  and  expenses,  were  little 
more  than  nominal.  Nearly  the  whole  of 
the  verdict  must  have  been  given  as  punitive 
damages,  or  as  damages  for  the  injury  to  the 
plaintiff's  feelings.  But,  whichever  it  was. 
It  is  too  lar^e.  The  fault  in  the  first  in- 
stance was  Uie  fault  of  the  plaintiff.  He 
was  traveling  on  a  mileage  ticket,  which 
could  be  lawfully  used  b^  no  other  person 
than  the  one  to  whom  it  was  issued.  It 
wae  the  ri^ht,  as  it  was  the  duty,  of  the  con- 
ductor, if  m  doubt,  to  make  himself  reasona- 
bly certain  of  the  identity  of  the  person  pre- 
senting it.  As  one  means  of  identification, 
the  contract  upon  the  ticket  itself  provided 
that  the  conductor  might  re<)uire  the  signa- 
ture of  the  holder  of  the  ticket.  But  this 
provision  did  not  exclude  other  simpler  and 
easier,  and  equally  reasonable,  methods  of 
identification.  The  method  adopted  bv  the 
conductor  was  a  reasonable  and  lawful  one. 
He  simply  asked  the  plaintiff  if  the  name  on 
the  ticket  was  his  name.  This  was  asked 
on  three  several  occasions;  and  three  times 


the  plaintiff  refused  to  give  the  information 
desired.  He  says  he  told  the  conductor  he 
was  under  no  obligation  to  give  his  name. 
The  uncontradicted  testimony  of  bystanders 
is  to  the  effect  that  he  also  told  the  conduct- 
or that  it  was  "none  of  his  business."  A 
frank  and  truthful  answer,  such  as  it  was 
his  duty  to  make,  would  have  prevented  all 
trouble.  No  question  is  made  out  that  the 
conduct  of  the  conductor  was  gentlemanly. 
The  plaintiff  was  wilful,  obstinate,  evasive. 
He  chose  to  regard  the  inquiry  of  the  con- 
ductor as  an  affront  to  his  honesty  or  dig- 
nity. His  wrong  was,  however,  only  fancied. 
We  think  the  plaintiff's  conduct  gave  the 
conductor  reason  to  believe — and  he  says  he 
did  believe — that  the  plaintiff  was  attempt- 
ing to  ride  upon  a  ticket  not  his  own,  and 
which  he  had  no  right  to  use.  This,  of 
course,  is  not  a  justification ;  but  it  deserves 
full  consideration,  in  determining  whether 
punitive  damages  are  allowable,  or  in  esti- 
mating the  injury  to  the  plaintiff's  wounded 
sensibilities. 

Under  all  the  circumstances,  we  think  $10 
will  be  ample  compensation. 

The  entry  will  be:     Exceptions  overruled. 

If  the  plaintiff  fUes  a  remittitur  of  all  the 
verdict  in  excess  of  $10  within  thirty  days 
after  the  rescript  is  received,  motion  for  new 
trial  overruled;  otherwise,  motion  sustained. 
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PEOPLE  of  the  State  of  Michigan,  £»  rel 
Fred  A.  MAYNARD,  Attorney  General, 
Appt., 

Village  of  HOLLY. 


( 


.Mich. 


) 


The  offer  of  n  re^vrard  for  teatlntony 
that  al&all  seeure  the  eon^lction  of 
persona  vrho  net  lire  to  buildtnffa  with- 
in city  limits  is  within  the  general  power  to 
make  regulations  for  the  safety  and  general 
welfare  of  the  Inhabitants. 

(April  4,  1899.) 

APPEAL  by  complainant  from  a  decree  of 
the  Circuit  Court  for  Oakland  County 
granting  a  temporary  restraining  order 
only  instead  of  a  permanent  injunction  in  a 
suit  to  enjoin  defendant  from  paying  certain 
rewards  which  had  been  offered  for  the  dis- 
covery of  persons  who  had  set  fire  to  cer- 
tain buildings  within  the  village.  Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Davis  Sc  Bromley  and  Sam  J. 
Patterson,  for  complainant: 

A  municipality  has  not  under  its  general 
welfare  clause  the  power  to  offer  a  reward 
for  the  arrest  and  conviction  of  criminals. 

KoTK. — As  to  offers  of  reward,  tee  also  Has- 
kell  V.  Davidson  (Me.)  42  L.  R.  A.  155.  and 
footftot^  thereto;  also  Smltha  v.  Gentry  (Ey.) 
42  L.  R.  A.  302;  and  Morris  v.  Kassllng  (Tex.) 
11  L.  R.  A.  398p  and  note. 
44  L.  R.  A. 


Loveland  v.  Detroit,  41  Mich.  367;  Abel 
V.  Pembroke,  61  N.  H.  359;  Hanger  v.  Des 
Moines  52  Iowa,  193,  35  Am.  Rep.  266; 
Winchester  v.  Redmond,  93  Va.  711;  Crofui 
V.  Danbury,  65  Conn.  294 ;  Butler  v.  MUwau- 
kee,  15  Wis.  498;  Murphy  v.  Jacksonville, 
18  Fla.  318,  43  Am.  Rep.  323;  Baker  v. 
Washington,  7  D.  C.  134;  Oale  v.  South  Ber- 
wick, 51  Me.  174;  Patton  v.  Stephens,  14 
Bush,  324. 

Messrs.  Spanldlng,  Norton,  Sc  Dool- 
ins,  with  Mr.  Charles  F.  Collier,  for  de- 
fendant : 

Municipal  corporations  have  such  powers 
as  are  expressly  granted,  and  also  such  im- 
plied or  incidentjQ  ones  as  are  necessary  to 
carry  into  effect  the  express  powers  and  to 
effectuate  the  object  of  corporate  existence. 

The  power  to  prevent  danger  from  fire  is 
the  incidental  one  belonging  to  all  munici- 
pal corporations. 

2  Bacon,  Abr.  147;  1  Dill.  Mun.  Corp.  3d 
ed.  §§  141-143. 

Even  in  the  absence  of  express  statutory 
authority  this  power  is  inherent  in  the  mu- 
nicipality. 

Crawshaw  v.  Roxbury,  7  Gray,  372;  MecLd 
V.  Boston,  3  CnsAi.  404;  Broum  v.  Bradlee, 
156  Mass.  28,  16  L.  R.  A.  509;  1  Dill.  Mun. 
Corp.  3d  ed.  §  139,  p.  208;  4  Wait,  Act.  & 
Def.  ed.  1878,  606;  York  v.  Forscht,  23  Pa. 
391 ;  Shaub  v.  Lancaster  City,  156  Pa.  362, 
21  L.  R.  A.  691;  Montgomery  County  v. 
Robinson,  85  111.  174;  Ryer  v.  Stockwell,  14 
Cal.  134,  73  Am.  Dec.  634,  citing  with  ap- 
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proTftl  Freeman  v.  Boston,  5  Met.  56;  Lor- 
tng  T.  Boston,  7  Met.  411 ;  Janvrin  v.  Exe- 
ter, 48  N.  H.  83,  2  Am.  Rep.  185;  Pilie  v. 
New  Orleans,  19  La.  Ann.  274. 

The  municip&lities  in  England  had  the 
power  to  offer  a  reward  for  the  apprehen- 
sion and  conviction  of  incendiaries.  The 
borough  government  is  akin  to  our  village 
or  city  government. 

E.  A.  Freeman,  City  and  Borough,  McMil- 
lan's Mag.  May,  1889;  York  v.  Forscht,  23 
Pa.  391. 

Hooker,  J.,  delivered  the  opinion  of  the 
court : 

The  village  of  Hollv  offered  a  reward  for 
testimony  that  should  secure  the  oonvic- 
tion  of  the  persons  who  had  set  fire  to  cer- 
tain buildings  within  its  limits,  and  work 
was  done  upon  the  case  by  Sargeant  an4 
Green,  and  a  deputy  sheriff  named  Botsford. 
The  reward  seems  to  have  been  earned,  and 
the  council  passed  a  resolution  that  unless, 
within  ten  days,  the  parties  claiming  the  re- 
ward should  agree  to  arbitrate  the  question 
of  who  was  entitled  to  it,  the  village  attor- 
ney should  cause  a  bill  of  interpleader  to  be 
filed  against  them.  Nothing  was  done,  how- 
ever, under  this  resolution,  and  some  time 
afterwards  tihe  attorney  general  filed  the 
bill  i:i  this  cause  to  restrain  the  payment 
uf  the  reward  to  the  persons  named,  or  any 
of  them.  Such  persons  were  not  made  par- 
ties to  the  suit.  A  decree  was  made  re- 
straining payment  until  a  iudgment  should 
be  obtained  against  the  village.  The  com- 
plainant has  appealed,  and  claims  that  the 
decree  should  have  allowed  a  perpetual  and 
unqualified  injunction  against  the  payment 
of  the  money.  As  the  village  has  not  ap- 
pealed, we  must  assume  that  it  is  satisfied 
with  the  decree,  and  the  only  question  before 
us  is  whether  the  complainant  was  entitled 
to  a  broader  decree. 

Holly  was  incorporated  under  the  general 
law  for  the  incorporation  of  villages,  which 
authorizes  it  to  provide  for  the  preservation 
of  public  property,  and  to  adopt  ordinances 
and  make  otner  regulations  for  the  safety 
and  general  welfare  of  the  inhabitants,  not 
inconsistent  with  the  general  laws  of  the 
state.  The  authorities  are  not  harmonious 
upon  the  subject  of  rewards.  The  Massa- 
chusetts courts  seem  to  recognize  the  exist- 
ence of  an  implied  power  to  offer  rewards 
for  the  apprehension  of  incendiaries  who 
have  destroyed  property  within  the  city, 
from  what  is  callea  the  "general  welfare 
clause."  fshute  v.  Taylor,  5  Met.  61;  Lor- 
ing  V.  Boston,  7  Met.  411;  Mead  v.  Boston, 
3  Cush.  406 ;  CratDshato  v.  Roxhury,  7  Gray, 
374;  Brown  v.  Bradlee,  156  Mass.  28,  15  L. 
R.  A.  609.  In  New  Hampshire  the  author- 
ity is  expressly  conferred.  See  Janvrin  v. 
Exeter,  48  N.  H.  83,  2  Am.  Rep.  185.  In 
Pennsylvania,  municipalities  have  the  au- 
thority to  offer  rewards  in  such  emergen- 
cies. Shauh  V.  Lancaster  City,  156  Pa.  366, 
21  L.  R.  A.  691;  York  v.  Forscht,  23  Pa. 
391.  2  Bacon,  Abr.  147,  supports  the  doc- 
trine that  the  power  to  prevent  fires  is  inci- 
dental to  all  municipalities;  while  Mr.  Dil- 
44  L.  R.  A. 


Ion  says:  "The  governing  body  of  a  muni- 
cipal corporation  (which  has  express  power 
to  protect  the  property  and  promote  the  wel- 
fare of  its  innabitants)  may,  it  has  been 
held,  offer  a  reward  for  the  detection  of  of- 
fenders against  the  general  safety  of  its  peo- 
ple, as,  for  example,  those  guilty  of  the  crime 
of  arson  within  the  corporate  limits.  The 
contrary  doctrine  has  also  been  held."  [1 
Dill.  Mun.  Corp.  4th  ed.  S  139,  p.  208.]  The 
California  supreme  court  is  said  to  uphold 
the  power,  but  we  are  unable  to  verify  it 
from  the  citation  given.  Scmie  of  the  st&tes 
deny  it.  The  latest  case  seems  that  of  Win- 
chester V.  Redmond,  93  Va.  711,  v^ere  au- 
thorities supporting  it  are  collected.  Of 
these  some  apply  to  other  offenses,  the  com- 
mission of  w^ich  affects  the  inhabitants  of 
the  city  only  in  common  with  those  of  the 
state  outside  of  the  city.  Thus,  in  Baker  ▼. 
Washington,  7  D.  C.  134,  it  was  held  that  the 
defendant  had  not  authority  to  offer  a  re- 
ward for  the  capture  of  the* slayer  of  Presi- 
dent Lincoln.  A  similar  case,  involving  a 
reward  for  murder,  is  that  of  Gale  v.  South 
Berwick,  51  Me.  174.  Patton  v.  Stephens, 
14  Bush,  326,  applied  the  same  rule  to  a  re- 
ward offered  for  the  apprehension  of  one 
who,  through  forgery,  had  embezzled  the 
citjr  funds.  The  case  of  Hanger  v.  Dee 
Moines,  52  Iowa,  193,  35  Am.  Rep.  266,  was 
another  case  of  reward  for  the  <]ktectioii  of 
a  murderer.  Butler  v.  Milwaukee,  15  Wis. 
498,  was  not  a  case  of  arson,  and  seems  to 
be  within  the  principle  of  the  preceding 
cases.  The  rewards  in  all  of  these  cases  are 
open  to  the  criticism  that  they  were  not  of- 
fered to  preserve  the  welfare  of  the  inhab- 
itants of  the  municipality,  as  contradistin- 
guished from  those  of  the  general  public. 
The  ease  of  Murphy  v.  Jacksonville,  18  Fla. 
318,  43  Am.  Rep.  323,  is  not  in  point,  be- 
cause j^overned  by  a  prohibitive  statute, 
whidi,  m  the  absence  of  a  "general  welfare 
clause"  (which  does  not  appear),  is  a  suffi- 
cient reason  for  the  decision.  Crofut  ▼. 
Danhury,  65  Conn.  298,  is  in  point,  and  sup- 
ports Winchester  v.  Redmond. 

The  danger  of  conflagration  in  cities  and 
villages  necessitates  preventive  measures 
that  are  not  common  in  sparsely-settled  dis- 
tricts, and  such  municipalities  are  author- 
ized to  expend  large  sums  for  apparatus  to 
extinguish  them.  But  these  only  serve  to 
prevent  the  spread  of  fires.  A  determined 
incendiary  in  a  city  is  a  menace  which  can- 
not be  safely  disregarded,  and  may  cBdl  for 
more  than  the  ordinary  methods  to  guard 
against  his  acts.  We  think  the  "general 
welfare  clause"  is  sufficiently  broad  to  cov- 
er tihe  emplo3rment  of  private  detectives, 
through  rewards,  in  such  emergencies.  We 
consider  its  exercise  as  "contravening  no  pro- 
vision of  the  Constitution,  .  .  .  and 
made  in  the  exercise  of  the  police  power 
necessary  to  the  safety  of  the  city,"  and,  we 
may  add,  impliedly  conferred  upon  it.  See 
Baumgartner  v.  Hasty,  100  Ind.  580,  50  Am* 
Rep.  830. 

The  decree  is  affirmed,  with  costs. 

The  other  Justices  concur. 


189d. 
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679 


Hazen  S.  PINGREE,  Gorernor, 

17. 

jotoscoe  D.  DIX,  Auditor  Greneral. 


TECUMSEH    TELEPHONE    COMPANY 


i;. 


Boeooe  D.  DIX,  Auditor  Greneral. 


< 


.Mich. 


) 


1.  Speclllo  tiixeu  wltbln  tbe  meanlnff 
of  the  Miohlffan  Constitution,  which 
appropriates  them  to  educatlonaJ  fuada  and 
ejccepts  property  paying  such  taxes  from  the 
rule  of  uniformity,  do  not  Include  an  ad 
valorem  tax  on  property  such  as  a  tax  on  tele- 
graph and  telephone  lines  levied  by  a  state 
board  in  lieu  of  all  other  taxes. 

9.  A  tax  on  teleirraiih  and  telephone 
lines  under  Pub.  Acts  1881.  No.  166,  which 
Is  levied  by  the  state  board  at  the  ayerage 
rate  of  taxes  (general,  municipal,  and  local) 
levied  throughout  the  state  during  the  pre- 
vious year,  In  lieu  of  all  other  taxes,  violates 
the  rule  of  uniformity  Imposed  by  Const,  art. 
14,  i  11,  as  the  rate  of  taxation  Is  determined 
in  a  different  way,  and  is  different  In  amount, 
from  that  imposed  upon  other  property. 

8.  The  rule  of  constrnetlon  by  Ions 
and  continued  usase  should  be  applied 
to  a  constitutional  provision  only  in  cases  of 
doubL 

(April  26.  1899.) 

PETITIONS  for  writs  of  mandamus  to 
ooinpel  respondent  to  transfer  the  pro- 
ceeds Of  a  tax  upon  telephone  lines  from  the 
primary  school  fund  to  the  general  fund  of 
the  state,  and  to  require  him  to  cease  the  col- 
lection of  the  tax  as  a  special  tax  on  the 
ground  l^at  it  was  unconstitutional  and 
Toid.     Oranted, 

The  facts  are  stated  in  the  opinion. 

Mr.  Benton  Haneliett,  for  relator: 

The  tax  in  question  is  not  a  specific  tax; 
it  is  an  ad  valorem  or  property  tax. 

The  taxation  is  by  assessing  the  value  of 
the  property  as  the  property,  real  and  per- 
sonal, in  a  city  is  assessed  by  the  assessing 
officers  of  the  city,  viz.,  at  its  cash  value. 

In  both  cases  the  taxation  is  by  levying  a 
rate  per  cent  of  tax  upon  the  value  of  the 
property  taxed.  One  is  as  much  as  the 
other  a  taxation  of  property  by  the  levy  of 
a  per  cent  of  tax  upon  the  value  of  that  prop- 
erty. 

The  Constitution  clearly  distinguishes  be- 
tween taxes  whioh  are  specific  taxes  and 
taxes  which  are  not  specific  taxes,  and  the 
distinction  is  this:  Taxes  which  are  levied 
upon  capital,  or  occupation,  or  upon  in- 
come, and  which  are  not  based  upon  valua- 
tion of  property,  are  specific  taxes,  while 
taxes  which  are  imposed  upon  the  valuation 
of  property  are  not  specific;  they  are  what 
is  known  as  property  or  ad  valorem  taxes. 

Walcott  V.  People,  17  Mich.  68;  Kitaon  v. 
Ann  Arbor,  26  Mich.  825. 

For  statutes  which  were  adopted  prior  to 

Note. — As  to  taxes  on  property  In  specie,  see 
:al9o    Reelfoote    Lake    Levee    DIst.    v.     Dawson 

(Tenn.)  34  L.  R.    A.    725 :    Levi    v.    LoulsvlUo 

(Ky.)  28  L.  R.  A.  480. 
^4  L.  R.  A. 


the  Constitution  granting  special  charters, 
in  whi<^  specific  taxes  were  imposed,  the 
following  may  be  referred  to,  viz,: 

Act  No.  47,  Laws  1837,  p.  76,  §  32,  p.  87 ; 
Laws  1846,  Act  No.  42,  p.  37,  §  33,  p.  61; 
Act  No.  113,  p.  170,  §  31,  p.  191;  Act  No. 

137,  p.  227,  §  22,  p.  234;  Laws  1848,  Act  No. 
199,  p.  278,  §  26,  p.  290;  Act  No.  262,  p.  294, 
§  26,  p.  307;  Act  No.  234,  p.  351,  §  26,  p. 
363;  Laws  1848.  Act  No.  62,  p.  59,  §  18,  p. 
65;  Laws  1848,  Act  No.  74,  p.  76,  §  4;  Act 
No.  77,  p.  81,  §  4;  Act  No.  85,  p.  94,  i  4;  Act 
No.  Ill,  p.  127,  §  6;  Act  No.  113,  p.  131,  § 
4;  Act  No.  115,  p.  ISO,  S  4;  Act  No.  116,  p. 

138,  S  4;  Laws  1849,  Act  No.  64,  p.  57,  §  4; 
Act  No.  68,  p.  62,  5  4;  Act  No.  72,  p.  67, 
§  4. 

Distinct  from  these  taxes  which  were  dea- 
ig^ated  specific  taxes  were  taxes  which, 
prior  to  the  adoption  of  the  Constitution, 
were  assessed  upon  the  property  upon  the 
basis  of  its  valuation. 

Rev.  Stat.  1838,  title  5,  pp.  75-85;  Rev. 
Stat.  1846,  title  5,  p.  102. 

Taxes  which  are  imposed  upon  capital  or 
occupation  or  income,  without  taking  into 
account  the  valuation  of  the  property,  and 
taxes  which  are  levied  upon  the  property 
upon  the  basis  of  its  assessed  valuation. 

The  designation  of  specific  taxes  by  the  au- 
thorities is  the  same  as  that  which  has  been 
applied  by  the  legislation  and  by  .the  Consti- 
tution of  this  state. 

25  Am.  &  Eng.  Enc.  Law,  17;  Cooley, 
Taxation,  2d  ed.  238;  Black,  Tax  Titles,  S 
83 ;  Chesapeake  d  0.  R.  Co.  v.  Miller,  19  W. 
Va.  425 ;  Hiate  v.  North,  27  Mo.  464 ;  Bailey 
V.  Fuqua,  24  Miss.  497 ;  Pullman  Palace  Car 
Co.  V.  State,  64  Tex.  274,  53  Am.  Rep.  758; 
Brookfield  v.  Tooey,  141  Mo.  619;  State, 
Garth,  v.  Sioitzler,  143  Mo.  287,  40  L.  R.  A. 
280. 

The  imposition  of  s  specific  sum  to  be 
raised,  or  a  specific  rate,  or  ratio,  of  tax  to 
be  raised  upon  property  on  the  basis  of  its 
valuation,  is  not  the  imposition  of  a  specific 
tax ;  it  is  an  ad  valorem  property  tax. 

Brookfield  v.  Tooey,  141  Mo.  619;  Chambe 
V.  Durfee,  100  Mich.  112. 

Imposing  these  taxes  for  the  use  and  bene- 
fit of  the  university  is  not  applying  them 
in  paying  the  interest  upon  the  primary 
school  fund,  or  interest  upon  the  university 
fund. 

The  university  fund  is  a  fund  held  by  the 
state,  upon  which  the  state  pays  an  annual 
interest  to  the  Board  of  Regents  of  the  uni- 
versity, and  was  created  from  the  proceeds 
of  the  university  lands  granted  to  tne  state 
by  the  following  acts: 

2  U.  S.  Stat.  pp.  277,  279.  8  5:  4  U.  S. 
SUt.  p.  180:  5  U.  S.  Stat.  p.  59;  Mich.  Laws 
1830,  pp.  57,  59;  1  How.  Stat.  pp.  36,  37; 
Mich.  Const.  1835,  art.  10,  §  5;  Mich.  Rev. 
Stat.  1838,  p.  42;  Const.  1850,  art.  13.  S  2, 

The  primary  school  fund  was  created  in 
like  manner,  from  the  proceeds  of  the  lands 
granted  to  the  state  for  the  use  of  sehools 
under  the  following  acts: 

2  U.  S.  Stat.  pp.  277,  279:  5  U.  S.  Stat, 
p.  59 ;  1  How.  Stat.  pp.  36.  37 :  Mich.  Const. 
1835,  art.  10,  §  2;  Act  104,  Laws  1837,  p. 
209. 
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The  statute  imposins  a  tax  mufit  not  pro- 
ride  for  such  partiiu  imposition  of  tho 
taxes. 

Such  action  would  disregard  all  uniform- 
ity and  be  a  means  of  applying  favoritism 
of  the  grossest  kind  in  distributing  the  bur- 
den of  taxation. 

PeoplCy  St.  Mary's  Falls  Ship  Canal  Co.,  v. 
Aiiditor  General,  7  Mich.  84;  Afotz  v.  Detroit, 
18  Mich,  496;  People,  Detroit  dt  H.  R.  Co.,  v. 
Salem  Tvop.  Board,  20  Mich.  452,  4  Am.  Rep. 
400;  Jones  v.  Detroit  Water  Comrs.  34  Mich. 
273;  Cooley,  Const.  Lim.  6th  ed.  610,  615, 
633;  1  Desty,  Taxation,  §§  41,  206,  207; 
Burroughs,  Taxation,  §  51,  p.  61 ;  25  Am.  & 
Eng.  Enc.  Law,  59,  GO;  Exchange  Bank  v. 
Hines^  3  Ohio  St.  1;  Zanesville  v.  Richards, 
5  Ohio  St.  589;  Wasfion  v.  Wayne  County 
Comrs.  49  Ohio  St.  G22,  17  L.  R.  A.  795; 
Fields  V.  Highland  County  Comrs.  36  Ohio 
St.  476;  Cleveland,  C.  C.  d  St.  L.  R.  Co.  v. 
Backus,  133  Ind.  513,  18  L.  R.  A.  729;  Sut- 
ton V.  Louisville,  5  Dana,  28;  Fletcher  v. 
Oliver,  25  Ark.  289 ;  Little  Rock  d  Ft.  S.  R. 
Co.  V.  Worthen,  46  Ark.  312;  Chesapeake 
d  0.  R.  Co.  ▼.  Miller,  19  W.  Va.  408;  Adams 
y.  Mississippi  State  Bank,  75  Miss.  701 ; 
State,  Oarth,  v.  Su;itzler,  143  Mo.  287,  40 
L.  R.  A.  280;  Atchison,  T.  d  S.  F.  R.  Co.  v. 
Howe,  32  Kan.  737 ;  Railroad  d  Teleph.  Cos. 
v.  Board  of  Equalizers,  85  Fed.  Rep.  302; 
Bureau  Ommniy  Supers,  v.  Chicago,  B.  d  Q. 
R.  Co.  44  111,  229;  Chicago  d  N.  W.  R.  Co. 
y.  Boone  County  Supers.  44  111.  240;  Mich. 
Const,  art.  10,  S  1 ;  People  v.  McCreery,  34 
Cal.  432. 

Mr.  Ashley  Pond,  also  for  relator: 

The  taxes  in  question  are  not  "specific 
taxes"  within  the  intent  and  meanine  of  that 
term  as  used  in  article  14  of  the  Constitu- 
tion. 

Perry,  Principles  of  Political  Economy, 
557;  Colton,  Public  Economy,  516;  Amasa 
Walker,  Science  of  Wealth,  339;  Cooley, 
Taxation,  175;  Bailey  v.  Fuqua,  24  Miss. 
497. 

The  distinction  between  specific  and  ad 
valorem  duties  or  taxes  has  been  continually 
kept  in  mind  and  emphasized  in  the  legisla- 
tion of  Congress  from  the  earliest  custom 
acts  to  the  present  time. 

Benton,  Thirty  Years  in  Congress. 

The  legislation  of  this  state,  prior  to  and 
up  to  the  time  of  the  adoption  of  the  Consti- 
tution of  1850,  fully  recognized  the  charac- 
ter of  specific  taxes  and  the  difference  be- 
tween such  taxes  and  ad  valorem  taxes,  that 
is,  taxes  based  upon  an  assessment  or  valua- 
tion of  property,  as  a  reference  to  such  leg- 
islation will  demonstrate. 

Rev.  Stat.  1838,  chap.  8,  p.  102;  Rev.  Stat. 
1846,  chap.  21,  p.  121. 

A  franchise  tax  is  a  tax  upon  the  right  or 
privilege  to  be  a  corporation,  and  to  do  busi- 
ness within  the  state  in  a  corporate  capacity. 

Home  Ins.  Co.  v.  New  York,  134  U.  S.  594, 
33  L.  ed.  1025. 

But  in  this  state  specific  taxes  may  be  im- 
posed upon  natural  persons  not  exercising 
or  possessing  any  franchise. 

Walcott  V.  People,  ]7  Mich.  08;  Kitson  v. 
Ann  Arbor,  26  Mich.  325. 
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Messrs.  Ckarles  D.  Joslyn  and  CHarlea 
Flowers  also  for  relator. 

Mr.  Carey  W.  Donton  for  relator  Tele- 
phone Company. 

Mr.  Henry  M.  OheeTor,  with  Mr.  Hor- 
ace M.  Oren,  Attorney  General,  for  re- 
spondent: 

Tho  practical  construction  of  the  act  of 
1881  by  the  legislature,  the  state  officers  ap- 
pointed to  execute  the  statute,  and  the  tax- 
payer for  eighteen  years  preclude  inquiry 
now  as  to  the  constitutionality  of  the  stat- 
ute. 

Parsons  v.  Russell,  11  Mich.  113,  83  Am. 
Dec.  728;  Stuart  v.  Laird,  1  Cranch,  299,  2* 
L.  ed.  115;  Atty.  Qen.  v.  Joy,  55  Mich.  94; 
The  Laura,  114  U.  S.  411,  29  L.  ed.  147  v 
People,  Piatt,  v.  Oakland  County  Bank,  1 
Dougl.  (Mich.)  282;  People,  Atty.  Oen.,  v. 
Bank  of  Pontiac,  12  Mich.  527;  People  v. 
Maynard,  15  Mich.  463;  Sumrttoout  v.  Michi- 
gan Air  Line  R.  Co.  24  Mich.  389;  Grand 
Rapids  V.  Grand  Rapids  Hydraulic  Co.  66- 
Mich.  611 ;  State  v.  Flint  d  P.  M.  R.  Co.  89^ 
Mich.  481. 

Section  11,  art.  14,  of  the  Constitution  of 
1850  is  as  follows:  *'The  legislature  shall 
provide  a  uniform  rule  of  taxation  except  on 
property  paying  specific  taxes,  and  taxes 
shall  be  levied  on  such  property  as  shall  be 
prescribed  by  law." 

The  general  canon  of  construction  of  any 
writing  is  that  a  thing  may  be  within  the 
meaning  and  not  within  the  words,  or  within 
the  words  and  not  within  the  meaning. 

Detroit  Sisters  of  Charity  v.  Detroit,  9- 
Mich.  94;  Detroit  v.  Rush,  82  Mich.  532,  10 
L.  R.  A.  171. 

The  legislature  under  this  provision  of  the 
Constitution  is  to  provide  a  uniform  rule  of 
taxation  except  on  property  paying  specific 
taxes. 

Property  paying  specific  taxes  is  exempt 
from  the  operation  of  the  command  of  the- 
Constitution  that  taxes  shall  be  uniform. 

The  words  "specific  taxes"  in  this  Consti- 
tution mean  that  which  is  applied  to  a  spe- 
cific purpose,  not  that  whidi  is  raised  in  a 
specinc  way. 

The  word  "such"  in  8  11,  "Uxes  shall  be 
levied  on  such  property  as  shall  be  prescribed 
by  law,"  refers  back  to  the  clause  immediate* 
jy  preceding,  "except  on  property  paying  spe- 
cific taxes." 

It  allows  an  assessment  to  be  made  in  any 
manner  which  the  legislature  may  designate. 

A  provision  of  a  Constitution  may  or  may 
not  be  self-executing. 

Groves  v.  Slaughter,  15  Pet.  499,  10  L.  ed. 
819;  Illinois  C.  R.  Co.  v,  Ihlenherg,  43  U.  S. 
App.  726,  75  Fed.  Rep.  876,  21  C.  C.  A.  546, 
34  L.  R.  A.  393;  Peck  v.  Miller,  39  Mich. 
594 ;  3  Thomp.  Corp.  S  3003. 

The  provision  of  our  Constitution  with  re- 
gard to  the  way  in  which  specific  taxes  shall' 
be  applied  is  affirmative  and  mandatory  and" 
self -executing. 

Walcott  V.  People,  17  Mich.  68. 

The  use  of  the  word  "specific"  in  the  Re- 
vised Statutes  of  1835,  as  applied  to  taxa- 
tion, is  almost  the  same  as  the  word  "li- 
cense." 

Rev.  Stat.  1835,  p.  102. 
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By  the  Rerised  Statutes  of  1846,  specific 
state  taxes  and  duties  are  imposed:  (1) 
upon  banks,  on  their  capital  stock;  (2) 
upon  railroad,  canal,  and  turnpike  corpora- 
tions upon  the  capital  stock,  which  is  made 
in  lieu  of  state,  county,  and  town  taxes,  and 
brokers,  and  exchange  dealers,  and  hawkers, 
peddlers,  and  auctioneers  are  charged  with 
specific  taxes. 

Rev.  Stat.  1846,  p.  121. 

The  word  **9pecitlc'*  as  employed  in  the 
Constitution  of  1850  does  not  refer  to  the 
sort  of  taxes  Avhich  are  spoken  of  in  the  Re- 
vised Statutes  of  1835  and  1846. 

Such  taxes  on  business  devoted  to  local 
purposes  are  not  state  taxes  such  as  the 
Constitution  requires  to  be  applied  to  edu- 
cation. 

Younghlood  v.  Sexton,  32  Mich.  406,  20 
Am.  Rep.  654. 

Specific  taxes  other  than  those  named  in 
the  Constitution  may  be  imposed. 

Walcoti  V.  People,  17  Mich.  68. 

Sometimes  the  word  "specific"  is  the  re- 
verse of  "general." 

Chaloner  v.  Bolckow,  L.  R.  3  App.  Cas. 
933. 

Sometimes,  and  indeed  usually,  in  refer- 
ence to  public  burdens,  the  word  "specific" 
is  employed  in  the  customary  revenue  and 
tariff  laws.  But  this  »pecial  and  limited 
meaning  and  application  of  the  word  "spe- 
cific" as  applying  to  the  manner  of  imposi- 
tion, never  has  been  introduced  into  the  gen- 
eral tax  laws  of  either  the  United  States  or 
any  state,  and  the  use  of  the  word  in  our 
Constitution  is  entirely  exceptional  and  sui 
generis. 

Since  nowhere  does  the  Constitution  fix 
the  method  by  which  these  specific  taxes 
shall  be  levied  and  assessed,  therefore  it  is  the 
purpose  to  which  the  tax  must  be  applied 
which  fixes  its  character  as  specific  or  gen- 
eral. 

Jones  V.  Detroit  Water  Comrs,  34  Mich. 
273. 

The  discretion  of  the  legislative  power  is 
supreme  in  the  matter. 

Kentucky  Railroad  Tax  Cases,  115  U.  S. 
321 ;  Cincinnati,  N.  0.  d  T,  P.  R.  Co.  v.  Ken- 
tucky, 29  L.  ed.  414;  Home  Ins.  Co.  v.  yeic 
York,  134  U.  S.  594,  33  L.  ed.  1025;  Pacific 
Exp.  Co.  V.  iieihert,  142  U.  S.  339,  35  L.  ed. 
1035,  3  Inters.  Com.  Rep.  810;  Lake  Shore 
d  M.  8.  R.  Co.  V.  People,  46  Mich.  193 ;  Mich- 
igan G.  R.  Co.  V.  Porier,  17  Ind.  380. 

There  is  no  limit  to  the  power  of  the  legis- 
lature to  tax,  unless  found  distinctly  in  the 
Constitution. 

State  Railroad  Tax  Cases,  92  U.  S.  575, 
Taylor  v.  Secor,  23  L.  ed.  663 ;  Union  P.  R. 
Co.  v.  Cheyenne,  113  U.  S.  516,  28  L.  ed. 
1098:  Singer  Mfg.  Co.  v.  Wright,  33  Fed. 
Rep.  121. 

Distribution  amoni^  the  several  countief« 
IB  a  matter  for  regulation  by  the  legislature 

Adams  Exp.  Co.  v.  Ohio  State  Auditor,  165 
U.  S.  194,  41  L.  ed.  083. 

The  general  right  to  make  exemptions  is 
involved  in  the  right  to  apportion  taxe.^,  and 
must  be  understood  to  exist  wherever  it  is 
not  forbidden. 

Butler's  Appeal,  73    Pa.    448;    People  v. 
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Coleman,  4  Cal.  46,  60  Am.  Dec.  581 ;  State 
V.  }>lorth,  27  Mo.  404;  Uill  v.  Uigdon,  5  Ohio 
St.  243,  67  Am.  Dec.  289;  State,  Hall,  v. 
Parker,  33  N.  J.  l-i.  312;  Indianapolis  v. 
Sturdevant,  24  Ind.  391. 

An  act  of  tlie  state  legislature  not  prohib- 
ited by  the  express  words  of  the  Constitution 
or  by  necessary  implication  cannot  be  de- 
clared void  as  a  violation  of  that  instrument. 

In  a  case  of  doubt  every  presumption  not 
clearly  inconsistent  with  the  language  and 
subject-matter  is  to  be  made  in  favor  of  the 
constitutionality  of  the  state  legislation. 

Sears  v.  Cottrcll,  5  Mich.  251 ;  Atty.  Oen. 
v.  Preston,  56  Mich.  177;  People,  Detroit  d 
H.  R.  Co.,  V.  Saiem  Twp.  Board,  20  Mich. 
452,  4  Am.  Rep.  400:  People,  Tuntchell,  v. 
Blodgctt,  13  Mich.  150;  Woodhridge  v.  De- 
troit,  8  Mich.  297 ;  Tyler  v.  People,  8  Mich. 
333. 

The  expediency  or  policy  of  the  exercise  of 
the  will  of  the  legislature  is  not  to  be  con- 
sidered by  the  court  at  all. 

Walcott  V.  People,  17  Mich.  68;  Young- 
Uood  V.  Sexton,  32  Mich.  406,  20  Am.  Rep. 
654;  fJa^t  Saginaw  Mfg.  Co.  v.  East  Sagi- 
naw, 19  Mich.*  292,  2  Am.  Rep.  82;  People,. 
St.  Mary*s  Falls  Ship  Canal  Co.,  v.  Auditor 
General,  7  Mich.  84;  Chippewa  County  Su- 
pers. V.  Auditor  General,  05  Mich.  408;  Kit- 
son  V.  Awn  Arbor,  26  Mich.  331;  1  Cook, 
Stock  &  Stockholders,  3d  ed.  §  561. 

The  legislature  has  the  power  to  impose 
taxation  of  this  character,  because  it  is  not 
forbidden  by  any  express  provision  of  the 
Constitution. 

Farrington  v.  Tennessee,  95  U.  S.  679,  24 
L.  ed.  558;  Cook,  Stock  &  Stockholders,  § 
567 ;  Salem  Iron  Factory  Co.  v.  Danvers,  10 
Mass.  514;  Toll  Bridge  Co,  v.  Osbom,  35 
Conn.  7;  Lena/wee  County  Sav.  Bank  v. 
Adrian,  66  Mich.  273. 

Mr.  John  J.  Speed,  also  for  respondent:. 

The  requirement  ol  uniformity  does  not 
prevent  the  division  of  things  taxable  into 
classes  and  the  imposition  of  taxes  which, 
while  bearing  equally  upon  the  different 
members  of  each  class,  bear  unequally  upon 
the  classes  in  the  aggregate. 

New  Orleans  v.  Davidson,  30  La.  Ann. 
554,31  Am.  Rep.  228;  New  Orleans  v.  Peo- 
ple's Bank,  32  La.  Ann.  82 ;  New  Orleans  v, 
Duharry,  33  La.  Ann.  481,  39  Am.  Rep.  273; 
Durach*s  Appeal,  62  Pa.  491 ;  Weber  v.  Rein- 
hard,  73  Pa.  370,  13  Am.  Rep.  747 ;  ^tate  v. 
North,  27  Mo.  464;  Glasgow  v.  Rowse,  43 
Mo.  479;  American  Vnion  Exp.  Co.  v.  St. 
Joseph,  66  Mo.  675,  27  Am.  Rep.  382 ;  Wis- 
consin C.  R.  Co.  V.  Taylor  County,  52  Wis. 
37;  State,  Sanderson,  v.  Mann,  76  Wis.  469; 
Slate  V.  Western  U.  Teleg.  Co.  73  Me.  518; 
Kentucky  Railroad  Tax  Cases,  115  U.  S. 
321 ,  Cincinnati,  N.  0.  d  T.  P.  R,  Co.  v.  Ken- 
tucky, 29  L.  ed.  414;  Gibbons  v.  District  of 
Columbia,  116  U.  S.  404,  29  L.  ed.  680;  Sir  - 
er  Mfg.  Co.  v.  Wright,  33  Fed.  Rep.  121; 
Cooley,  Const.  Lim.  514,  515;  Cooley,  Taxa- 
tion, 32,  34;  State  Bd.  of  Assessors  v.  Cen- 
tral R.  Co.  48  N.  J.  L.  279;  Chicago,  B,  d 
Q.  R.  Co.  V.  Iowa,  94  U.  S.  155,  24  L.  ed. 
94;  McAunich  v.  Mississippi  d  M.  R.  Co. 
20  Iowa,  343;  Head  Money  Cases,  112  U.  S. 
580;  Edge  v.  Robertson,  28  L.  ed.  798;  Pa- 
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cific  Exp.  Co.  V.  Seihert,  142  U.  S.  339,  35 
L.  ed.  1035,  3  Inters.  Com.  Rep.  810. 

Rules  must  not  be  variable  m  their  appli- 
x^ation  to  the  subject  of  taxation,  included  in 
the  classification  of  property. 

Biate,  Central  R.  Co.,  v.  State  Bd.  of  As- 
^eeeora,  48  N.  J.  L.  20,  57  Am.  Rep.  516. 

The  statute  now  in  question  provides  for 
«n  assessment  by  a  state  board.  It  is  con- 
stitutional in  that  resjiect. 

Central  Iowa  R.  Co.  v.  Wright  County 
Supers.  67  Iowa,  199;  Franklin  County  ▼. 
Nashville,  C.  d  8t.  L.  R.  Co.  12  Lea,  621. 

The  specific  taxes  exempted  from  the  uni- 
form ruie  to  be  established  as  provided  by 
?  11  are  upon  property. 

At  the  adoption  of  the  Constitution  there 
was  a  system  of  general  taxation,  and  it 
may  be  fairly  argued  that  the  term  "spe- 
cific*' was  used  as  opposed  to  this  general 
«yatem ;  and  the  convention  held  in  mind  the 
taxation  of  the  rights  and  privileges  spe- 
cially as  a  better  means  of  equalizing  taxa- 
tion and  as  a  condition  of  their  existence, 
and  as  such  it  was  to  be  regarded  as  a  tax 
on  business  or  on  tangible  franchises  or  priv- 
ileges. 

The  mode  was  not  essential.  It  might  be 
a  tax  on  property  or  apportioned  on  another 
basis. 

Home  Ins.  Co.  v.  New  York,  134  U.  S.  600, 
33  L.  ed.  1020 ;  Horn  Silver  Min.  Co.  v.  New 
1  ork,  143  U.  S.  305,  36  L.  ed.  164,  4  Inters. 
Com.  Rep.  57;  Delaioare  Railroad  Tax,  18 
Wall.  200,  231 ;  Minot  v.  Philadelphia,  W.  <£ 
B.  R.  Co.  21  L.  ed.  888,  896;  Singer  Mfg.  Co. 
V.  Wright,  33  Fed.  Rep.  126;  Paoifio  Ewp. 
<7o.  V.  Seihert,  142  U.  S.  339,  35  L.  ed.  1035, 
3  Inters.  Com.  Rep.  810;  State  v.  Western 
U.  Teleg.  Co.  73  Me.  518. 

The  rate  of  taxation  is  fixed  by  reference 
to  certain  facts.  The  legislature  may  dele- 
gate ite  power  to  determine  such  facts  or 
«tate  of  facts  upon  which  the  law  makes  or 
intends  to  make  its  own  action  depend. 

Locke's  Appeal,  72  Pa.  491 ;  Field  v.  Clark, 
143  U.  S.  649,  36  L.  ed.  294. 

There  is  no  difference  in  principle  between 
the  tax  at  a  certain  definite  rate  on  the  poles 
and  wires  of  a  telephone  company  and  a  tax 
of  4  per  cent  on  the  value  of  the  ore  mined 
by  copper  companies,  where  in  either  case 
it  is  apparent  it  was  intended  as  an  exaction 
for  a  privilege. 

If  in  any  sense  the  tax  is  specific,  the 
money  mu9t  be  paid  into  and  form  part  of 
the  echool  fund,  and  it  is  immaterial  that 
the  statute  does  not  refer  to  the  Constitu- 
tion to  fix  the  purpose  to  which  it  ia  to  be 
applied. 

Walcott  v.  People,  17  Mich.  68. 

Mr.  Alfred  Rnaaell,  also  for  respondent: 

The  practical  construction  of  the  telephone 
and  telegraph  taxation  act  of  1881,  in  con- 
nection with  the  Constitution,  recognized  by 
the  legislature,  by  the  state  ofiicers,  and  by 
the  taxpayers  for  the  long  period  of  eighteen 
years,  precludes  attack  upon  the  constitu- 
tionality of  the  law  at  present. 

Parsons  v.  Russelly  11  Mich.  113,  83  Am. 
Dec.  728;  People,  Tivitohell,  v.  Blodgett,  13 
Mich.  151. 

Necessarily  the  legislature  has  the  power 
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to  consider  various  elements  in  arriving  at 
the  amount  of  a  specific  tax,  because  the  leg- 
islature cannot  act  arbitrarily  and  capri- 
ciously. 

Maine  v.  Grand  Trunk  R.  Co.  142  U.  S.  217, 
35  L.  ed.  994,  3  Inters.  Com.  Rep.  807; 
Western  U.  Teleg.  Co.  v.  Atty.  Cen.  of  Mass. 
125  U.  S.  630,  31  L.  ed.  790. 

The  requirement  of  a  uniform  rule  as  to 
taxation  simply  means  that  the  taxation  of 
all  objects  or  property  which  axe  of  the  same 
class  shall  be  uniform;  and  the  taxation  of 
property  in  that  class  may  be  different  from 
what  *the  taxation  of  property  of  another 
class  is. 

The  Constitution  i?  conformed  to  no  mat- 
ter what  the  mode  of  assessment,  if  the  re- 
sult of  the  assessment  is  that  the  property 
is  assessed  at  its  true  value  in  money. 

Wagoner  v.  Loomis,  37  Ohio  St.  571 ; 
Western  U.  Teleg.  Co.  v.  Poe,  61  Fed.  Rep. 
449;  State,  Poe,  v.  Janes,  51  Ohio  St.  492; 
Western  U.  Teleg.  Co.  v.  Poe,  64  Fed.  Rep. 
9;  Sanford  v.  Poe,  37  U.  S.  App.  378,  69 
Fed.  Rep.  546,  16  C.  C.  A.  305;  Adams  Exp. 
Co.  V.  Ohio  State  Auditor,  165  U.  S.  194,  41 
L.  ed.  683;  Western  U.  Teleg.  Co.  v.  Atty. 
Gen.  of  Mass.  125  U.  S.  530,  31  L.  ed.  790: 
Maine  v.  Grand  Trunk  R.  Co.  142  U.  S.  217, 
35  L.  ed.  994,  3  Inters.  Com.  Rep.  807; 
Adams  Exp.  Co.  v.  Kentucky,  166  U.  S.  171, 
41  L.  ed.  960. 

It  is  of  small  importance  whether  the  tax 
be  denominated  a  specific  tax  or  not,  for 
the  reason  that  under  the  Ohio  caaes  the  tax 
which  we  are  discussing  does  provide  a  uni- 
form rule  of  taxation,  and  provides  the  pur- 
pose to  which  the  tax  shall  be  devoted  as  re- 
quired by  S  14,  art.  14. 

Maine  v.  Grand  TrufUc  R.  Co.  142  U.  S. 
217,  35  L.  ed.  994,  3  Inters.  Com.  Rep.  807 ; 
Magoun  v.  Illinois  Trust  d  Sa4>.  Bank,  170 
U.  S.  283,  42  L.  ed:  1037 ;  Scholey  v.  Rew,  23 
Wall.  331,  23  L.  ed.  99;  State  Tax  on  Rail- 
way Gross  Receipts,  15  Wall.  284,  21  L.  ed. 
164;  Auditor  General  v.  State  Treasurer,  45 
Mich.  161. 

Hooker,  J.,  delivered  the  opinion  of  the 
court : 

In  the  year  1881  the  legislature  passed  an 
act  (No.  168,  Pub.  Acts  1881)  entitled  "An 
Act  to  Provide  for  the  Assessment  of  Tele- 
graph and  Telephone  Lines  within  the  State 
of  Michigan."  Its  provisions  are,  in  sub- 
stance, that  the  auditor  general,  state  treas- 
urer, and  commissioner  of  the  state  land 
office  shall  assess  telegraph  and  telephone 
lines  at  their  true  cash  value,  and  levy  a  tax 
upon  said  assessment  at  a  rate  whicn  shall 
equal  the  average  rate  of  taxes  (general, 
municipal,  and  local)  levied  throughout  the 
state  during  the  previous  year,  to  be  ascer- 
tained from  the  record?  and  files  of  the  au- 
ditor ffeneraPs  ofiioe,  which  tax  shall  be  in 
lieu  of  all  other  taxes.  This  tax  has  since 
been  paid,  and  the  auditor  general  has  treat- 
ed it  as  a  specific  tax,  and  credited  the 
amounts  collected  to  the  educational  fund, 
under  the  provisions  of  §  1  of  article  14  of 
the  Constitution,  which  provides :  "All  spe- 
cific state  taxes,  except  those  received  from 
the  mining  companies  of  the  Upper  Penin- 
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8ula,  shall  be  applied  in  paying  the  interest 
upon  the  primary  school,  university,  and 
•other  educational  funds,  and  the  interest 
and  principal  of  the  state  debt,  in  the  order 
herein  recited,  until  the  extinguishment  of 
the  state  debt,  other  than  the  amounts  due 
to  educational  funds,  when  such  specific 
taxes  shall  be  added  to  and  constitute  a  part 
of  the  primary-school  interest  fund.  The  leg- 
islature shall  provide  for  an  annual  tax  suffi- 
cient, with  otJier  resources,  to  pay  the  esti- 
mated expenses  of  the  state  government,  the 
interest  of  the  state  debt,  and  such  defi- 
ciency as  may  occur  in  the  resources."  The 
Application  of  the  governor  is  for  a  manda- 
mus to  compel  the  auditor  general  to  trans- 
fer to  the  general  fund,  from  the  primary- 
«chool  fund,  the  amount  of  moneys  collected 
under  the  act  mentioned,  and  now  on  hand, 
upon  the  ground  that  the  tax  provided  in 
said  act  is  not  a  specific  tax.  The  Tecumseh 
Telephone  Ciompany's  application  is  based 
upon  the  same  ground,  and  asks  that  the 
tax  be  canceled,  upon  the  further  contention 
that  the  tax,  not  oeing  a  specific  tax,  is  not 
levied  in  conformity  to  other  provisions  of 
the  Constitution,  viz.,  §9  H  and  14  of  article 
14,  which  are  as  follows: 

"Sec.  11.  The  legislature  shall  provide  an 
uniform  rule  of  taxation,  except  on  property 
paying  specific  taxes,  and  taxes  shall  be  lev- 
ied on  such  property  as  shall  be  prescribed 
hj  law." 

''Sec.  14.  Every  law  which  imposes,  con- 
tinues, or  revivese  a  tax  shall  distinctly  state 
the  tax,  and  the  object  to  which  it  is  to  be 
applied;  and  it  shall  not  be  sufficient  to  re- 
fer to  any  other  law  to  fix  such  tax  or  ob- 
ject." 

The  auditor  general  has  answered  both  pe- 
titione ;  claiming  that  the  tax  is  specific,  and 
not  a  property  tax,  and  that,  if  it  be  deter- 
mined otherwise,  the  tax  is  valid. 

In  addition  to  the  sections  quoted,  §§  10 
and  12  of  article  14  of  the  Constitution  are 
as  follows: 

"The  state  may  continue  to  collect  all  spe- 
cific taxes  accruing  to  the  treasury  under  ex- 
isting laws.  The  legislature  may  provide 
for  the  collection  of  specific  taxes  from  bank- 
ing, railroad,  plank  road,  and  other  corpora- 
tions hereafter  created." 

"All  aseessmente  hereafter  authorized 
shall  be  on  property  at  ito  cash  value." 

The  first  question  presented,  then,  Is, 
Does  act  No.  168  of  the  Laws  of  1881  pro- 
vide for  a  specific  tax,  within  the  meaning 
of  the  Constitution?  If  it  does,  it  disposes 
of  the  cases,  and  both  applications  should  be 
denied. 

Amasa  Walker,  in  his  Science  of  Wealth, 
at  page  339,  says  that:  "Duties  are  gener- 
ally of  two  kinds, — specific  and  ad  valorem. 
Specific  duties  are  imposed  by  the  pound, 
yard,  gallon,  ete."  The  late  Mr.  Justloe 
Oooley,  in  his  work  on  Taxation,  2d  ed.p.2d8, 
uses  a  similar  classification  as  to  taxes,  and 
says  of  specific  taxes  that,  "under  this  head 
may  be  ranged  those  which  impose  a  specific 
9um,  by  the  head  or  number,  or  by  some 
standard  of  weight  or  measurement,  and 
which  requires  no  assessment,  beyond  a  list- 
ing and  classification  of  the  subjects  to  be 
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taxed."    He  describes  ad  valorem  taxes  as 
follows :     "Ad  Valorem  Taxes.    A  large  pro- 

Sortion  of  the  duties  on  importe  are  of  this 
esctiption,  and  so,  sometimes,  are  many  of 
the  texes  which  make  up  the  internal  reve- 
nue. The  statute  laying  them  prescribes 
the  rule,  but  requires  the  action  of  apprais- 
ers in  apportioning  them  between  individ- 
uals. By  far  the  larger  proportion  of  all 
state  texation  is  also  upon  property  by  a 
valuation,  and  effect  can  only  be  given  to 
it  by  means  of  assessors,  who  value  the  prop- 
erty and  apportion  the  tax  by  their  esti- 
mate." A  similar  description  of  specific 
taxes  is  found  in  25  Am.  &  Eng.  Ene.  Law, 
17.  In  Col  ton's  Public  Economy,  at  page 
576,  it  is  said:  "A  specific  duty  is  assessed 
by  income, — ^as  so  much  a  yard,  per  gallon, 
per  cwt,  per  caldron,  etc.;  the  instrument 
of  measure  bein^  such  as  the  article  re- 
quires." Perry,  in  \\h  Principle  of  Political 
Lconomy,  says:  "What  is  the  difference  be- 
tween specific  and  ad  valorem  taxes,  and 
why  should  the  student  take  careful  note 
of  them,  both  singly  and  combined?  These 
terms  are  used  more  particularly  in  relation 
to  tariff  taxes,  but  tnere  is  nothing  in  the 
distinction  iteelf  so  to  limit  ito  application. 
A  specific  tex  is  a  tex  of  so  many  cenU  or 
dollars  on  the  pound,  yard,  gallon,  or  other 
quantity  measurable.  An  ad  valorem  tax  is 
a  tax  of  so  much  per  centum  on  the  invoiced 
or  appraised  money  value  of  the  goods  sub- 
ject to  the  tax."  fiouvier's  Dictionary,  tit. 
Ad  Valorem,  says  "Ad  Valorem.  (Latin.) 
According  to  the  valuation.  Duties  may  be 
specific  or  ad  valorem.  Ad  valorem  duties 
are  always  estimated  at  a  certain  per  cent 
on  the  valuation  of  the  property."  Black's 
definition  is:  "Ad  Valorem.  According  to 
value.  Duties  are  either  ad  valorem  or  spe- 
cific; the  former  when  the  duty  is  laid  in  the 
form  of  a  percentege  on  the  value  of  the 
property;  the  latter  where  It  is  imposed  as 
a  fixed  sum  on  each  article  or  class,  without 
regard  to  ite  value.  The  term  'ad  valorem 
tax'  is  as  well-defined  and  fixed  as  any  other 
used  in  political  economy  or  legislation,  and 
simply  means  a  tax  or  duty  upon  the  value 
of  tne  article  or  thing  subject  to  texation.'' 
Black,  Tax  Titles,  S  83,  says  upon  the  sub- 
ject that:  "Difference  between  Specific  and 
Ad  Valorem  Taxes.  In  regard  to  specific 
texes,  no  other  apportionment  is  requisite 
than  that  necessarily  prescribed  by  the  stat- 
ute which  lays  the  tax.  The  share  of  each 
taxpayer  is  completely  determined  by  his 
condition  with  reference  to  the  number  of 
the  siven  articles  in  his  possession,  or  their 
weight  or  measurement,  or  with  reference  to 
the  fact  of  his  pursuing  the  particular  avo- 
cation texed,  or  enjoying  the  particular  fran- 
chise, or  otherwise,  as  the  case  may  be.  But 
the  case  is  different  with  respect  to  ad  valo- 
rem texes.  Here  the  intervention  of  minis- 
terial officers  is  necessary  to  effect  the  ap- 
portionment between  individuals.  Assess- 
ors are  called  upon  to  estimate  the  value  of 
the  property  to  be  taxed,  and  apportion  the 
shares  according  to  their  valuation."  This 
distinction  has  been  recognized  as  applied 
to  duties  for  many  years.  Benton's  Thirty 
Years  in  Congress  says  of  the  custom's  act 
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of  1833:  "Specific  duties  had  been  the  rule, 
ad  valorem  the  exception,  from  the  begin- 
ning of  the  collection  of  the  custom-houso 
revenue.  The  specific  duty  was  a  question 
in  the  exact  sciences,  depending  upon  a 
mathematical  solution,  by  weight,  count,  or 
measure."  In  Gibbons  v.  Ogden,  9  Wheat. 
180,  G  L.  ed.  60,  p.  188,  Chief  Justice  Mar- 
shall said:  "The  fraraers  of  the  Constitu- 
tion, and  the  people  who  adopted  it,  must  be 
understood  to  have  employed  words  in  their 
natural  sense,  and  to  have  intended  what 
they  have  said."  Quoting  this  language, 
Juage  Cooley,  in  his  Constitutional  Limita- 
tions, said  at  page  58 :  "This  is  but  saying 
that  no  forced  or  unnatural  construction  is 
-to  be  put  upon  their  language,  and  it  seems 
so  obvious  a  truism  that  one  expects  to  see  it 
universally  accepted  without  question;  but 
the  attempt  is  so  often  made,  by  interested 
subtlety  and  ingenious  refinement,  to  induce 
the  courts  to  force  from  these  instruments 
a  meaning  which  their  framers  never  held, 
that  it  frequently  becomes  necessary  to  re- 
declare  this  fundamental  maxim." 

It  is  urged  that  the  framers  of  the  Consti- 
tution used  the  term  "specific  tax"  in  a  dif- 
ferent and  broader  sense,  and  that,  in  con- 
tradistinction to  the  uniform  tax  contem- 
plated by  S  11,  it  should  be  construed  to 
mean  any  tax  on  property  not  conforming  to 
such  uniform  rule.  We  have  only  to  exam- 
ine the  statute  in  force  at  the  time  the  Con- 
stitution was  adopted,  to  see  that  the  term 
"specific  tax"  was  known  and  applied  in  this 
state  previous  to  the  meeting  of  the  consti- 
tutional convention.  Title  5  of  the  Revised 
Statutes  of  1846  is  divided  into  chapters  20 
and  21.  The  former  treats  of  the  "Assess- 
ment and  Collection  of  Taxes;"  the  latter, 
"Of  Specific  Taxes  and  Duties," — thus  indi- 
cating that  specific  taxes  and  duties  em- 
braced taxes  other  and  different  from  those 
ordinary  taxes  which  were  provided  for  in 
chapter  20,  and  which  were  assessed  and  col- 
lected locally.  An  examination  of  chapter 
21  will  show  that  the  term  "specific  taxes" 
was  used  in  conformity  to  the  definitions 
hereinafter  given.  Thus  banks  were  taxed 
a  specified  per  centum  upon  the  amount  or 
capital  stock  paid  in.  A  similar  tax  was 
imposed  upon  railroad,  canal,  and  turnpike 
companies.  These  taxes  were  payable  to  the 
state  treasurer.  It  will  be  noticed  that  they 
were  not  based  upon  the  actual  value  of  the 
real  and  personal  property  in  possession  of 
the  company  at  the  time,  but  upon  the 
amount  of  capital  that  had  been  previously 
invested  in  Uieir  business.  The  interposi- 
tion of  no  assessing  officer  was  required  to 
value  the  property.  Reports  to  tne  state 
treasurer  were  required  (see  Rev.  Stat.  p. 
214)  ;  and  presumably  he  was  to  determine 
the  amount,  and  col  lent  the  tax,  after  mak- 
ing a  deduction  from  the  amount  of  capital 
stock  equal  in  amount  to  such  property,  real 
and  personal,  of  th-e  banks,  as  was  locally  as- 
sessed and  taxed.  The  legislature  of  1846 
to  1849,  inclusive,  passed  many  acts — some 
general  and  some  special — imposing  taxes  of 
thi«%  kind  upon  corporations  created  by  them, 
such  as  railroads,  plank  roads,  and  mining 
companies.  The  briefs  of  counsel  refer  to 
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them,  and  we  will  not  repeat  the  citations. 
Without  exception,  they  provide  for  reporta 
from  which  the  amount  of  taxes  were  com- 
puted. Other  recognized  specific  taxes,  such 
as  taxes  upon  broKers,  peddlers,  etc.,  were  in- 
cluded in  chapter  21  of  the  Revised  Statutes. 
It  even  seems  to  have  been  thought  advisable 
to  distinguish  duties  from  them.  Accord- 
ingly the  title  mentions  them,  and  the  chap- 
ter (21)  imposes  ad  valorem  duties  upon 
property  sold  at  auction,  and  spirituous  li- 
quors. In  view  of  these  laws,  some  of  which 
continued  in  force  after  the  adoption  of  the 
Constitution,  we  are  satisfied  that  the  con- 
vention understood  the  meaning  oi  the  term 
"specific  taxes,"  and  used  it  in  no  other  than 
the  common  and  well-settled  sense  of  the 
term,  which  they  understood  to  imply  a  tax 
which  was  made  specific  in  rate  and  arbi- 
trary in  its  standard,  requiring  no  assess- 
ment beyond  a  mathematical  computation. 
Of  such  taxes,  Mr.  Cooley  says:  "License 
taxes,  and  other  taxes  on  business  or  occupa- 
tions, stamp  taxes,  taxes  on  franchises,  and 
privileges,  are  usually  specific,  as  are  also 
many  excise  and  custom  taxes.  As  regards 
all  such  taxes,  the  law  by  which  they  are 
laid  is  of  itself  a  complete  apportionment. 
Ministerial  ofldcers  have  nothing  to  do  but 
to  list  the  subjects  of  taxation;  classify 
them,  where  that  is  necessary;  ascertain  the 
number,  weight,  measurement,  etc.;  and  col- 
lect the  sum  v^ich  the  law  has  definitely 
fixed.  If  the  taxes  are  stamp  or  license 
taxes,  erven  the  listins  may  not  be  required: 
but  the  individual  who  is  to  pay  them  will 
purchase  his  stamp  or  his  license  by  volun- 
tary payment,  as  he  may  have  occasion.'' 
Cooley,  Tax'n,  175.  If  the  tax  in  this  case 
is  clearly  an  ad  valorem  tax,  if  it  is  a  tax  on 
property, — and  this  cannot  be  questioned,  be> 
cause  the  title  and  the  act  both  call  it  a  tax 
on  telegraph  lines,  which  are  property, — 
there  is  nothing  in  the  law  to  indicate  that 
an  occupation  tax  or  tax  upon  business  was- 
intendea,  even  were  we  to  hold  that  its  ad 
valorem  feature  would  not  necessarily  pre- 
clude its  being  denominated  a  specific  tax. 
It  follows  that  the  auditor  general  should 
not  treat  this  as  a  specific  tax,  by  crediting 
it  to  the  educational  fund. 

It  remains  to  inquire  whether  this  tax  can 
be  sustained  as  an  ad  valorem  tax.  We  have 
seen  that  the  Constitution  requires  uniform- 
ity of  taxation,  except  as  to  property  spe- 
cifically taxed.  Not  being  a  specific  tax,  this 
must  comply  with  this  requirement,  which 
it  can  hardly  be  said  to  do.  It  is  to  be  as- 
sessed according  to  its  cash  value,  which  is  a 
compliance  with  section  12;  but  if  assess- 
ment as  a  whole,  and  not  locally,  and  by  a 
sta^e  board,  and  not  by  a  local  board,  as  in 
ordinary  cases,  can  be  said  to  bo  permissible, 
— which  we  do  not  decide. — the  fact  remains 
that  the  rate  is  determined  in  a  different 
way,  and  is  different  in  amount,  from  taxes 
imposed  upon  other  property  which  contrib- 
utes to  state  taxes.  We  must  infer  that 
this  is  a  state  tax,  for  it  is  payable  to  the 
state  treasurer,  and  the  law  does  not  provide 
for  its  application  to  local  purposes.  The 
taxes  generally  assessed  for  the  state  bear 
a  proportion  to  the  amount  to  be  raised,  and 
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mil  taxable  property,  except  that  paying  spe- 
cific taxes,  is  charged  with  a  given  and  equal 
per  centum  upon  its  assessed  value.  That 
cannot  be  said  of  this  property,  for  the  rate 
ifl  to  be  the  average  o!  all  taxes  raised  for 
«11  purposes, — ^local  as  well  as  state.  It  is 
not  a  specific  tax,  and  it  is  not  within  the 
uniform  rule  of  taxation  prescribed  for  other 
property,  and  the  law  providing  for  it  must 
therefore  be  held  void. 

Counsel  urge  that  this  statute  has  been 
4i  law  since  1879,  recognized  by  the  depart- 
ments as  valid,  and  acquiesced  in  by  the  cor- 
porations taxed  under  it,  and  by  the  public, 
4ind  ask  us  to  apply  to  this  case  the  doctrine 
that  "long  and  continued  usage  furnishes  a 
contemporaneous  construction  which  must 
prevail  over  the  mere  technical  import  of 
words.''  This  principle  should  be  applied 
more  cautiously  to  Constitutions  than  to 
laws.  The  inference  that  the  public  is  satis- 
fied with  a  construction  of  a  law  giving  it 
an  effect  which  the  legislature  might  have 
lawfully  provided,  and  which  would  not  be 
disputed,  had  its  language  shown  an  intent 
to  do  so,  is  much  greater  than  in  the  case 
of  a  constitutional  provision,  where  the  ques- 
tion arises,  not  in  regard  to  legislative  in- 
tention, but  to  legislative  power.  And,  if 
we  could  eliminate  this  distinction,  the  abil- 
ity to  easily  change  the  law  by  legislative 
action  would  give  more  force  to  a  construc- 
tion in  conformity  to  usage  than  would  be 
justified  in  the  case  of  a  constitutional  *pro- 
vision,  which  cannot  be  so  readily  altered. 
It  is  a  rule  which  should  not  be  applied,  ex- 
cept in  cases  of  doubt.  Mr.  Cooley,  in  Con- 
stitutional Limitations  (page  71),  says: 
^'Acquiescence  for  no  length  of  time  can  le- 
galize a  clear  usurpation  of  power,  where 
the  people  have  plainly  expressed  their  will 
in  the  Constitution,  and  appointed  judicial 
tribunals  to  enforce  it.  A  power  is  fre- 
quently yielded  to  merely  because  it  is 
claimed;  and  it  may  be  exercised  for  a  long 
period  in  violation  of  the  constitutional  pro- 
nibition,  without  the  mischief  which  the  Con- 
etitution  was  designed  to  guard  against  ap- 
pearing, or  without  anyone  being  sufficiently 
interested  in  the  subject  to  raise  the  ques- 
tion, but  these  circumstances  cannot  be  al- 
lowed to  sanction  a  clear  infraction  of  the 
Constitution.  We  think  we  allow  to  con- 
temporary and  practical  construction  its  full 
legitimate  force  when  we  suffer  it,  where  it 
is  clear  and  uniform,  to  solve  in  its  own  fa- 
vor the  doubts  which  arise  on  reading  the 
instrument  to  be  construed."  The  rule  of 
contemporaneous  construction  was  applied 
iu  the  case  of  MoPheraon  v.  Blacker,  92 
Mich.  377,  16  L.  R.  A.  475,  where  the  ques- 
tion was,  What  was  meant  by  the  language 
of  the  Federal  Constitution  which  provides 
that  "each  state  shall  appoint  in  such  man- 
ner as  the  legislature  thereof  may  direct  a 
number  of  el^tors,  equal  to  the  whole  num- 
ber of  senators  and  representatives  to  which 
the  state  may  be  entitled  in  the  Congress?" 
The  opinion  in  that  oase,  and  in  the  case  of 
Detroit  v.  Ckapin,  108  Mich.  136,  37  L.  R. 
A.  391,  rerview  the  authorities  sustaining 
that  rule.  In  the  latter  case  it  was  held 
that  the  question  must  be  a  doubtful  one,  to 
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permit  contemporaneous  construction  to  have 
weight.  Again,  this  usage  has  not  the  force 
that  it  would  otherwise  have,  because  the 
law  was  not  passed  until  nearly  thirty  years 
after  the  adoption  oi  the  Constitution.  To 
apply  this  principle  would  be  to  hold,  in 
substance,  that  the  practical  construction  of 
a  department,  acquiesced  in  by  those  affected 
by  tiie  law,  possibly  satisfied  with  it  because 
of  the  favorable  consideration  that  it  gives 
them,  has  made  necessary  or  proper  a  con- 
struction of  the  Constitution,  upon  a  most 
important  subject,  which,  in  the  absence  of 
the  practice  under  it,  would  not  be  indulged. 
The  applications  must  be  granted, — tnat 
of  the  telephone  company,  as  prayed;  that 
of  the  governor,  to  the  extent  of  requiring 
the  amount  collected  under  the  law,  and  now 
in  the  hands  of  the  treasurer,  to  be -credited 
to  the  general  fund.    Costs  will  not  follow. 

All  the  other  Justices  concur  with  Hook- 
er, J. 

Montgomery,  J.,  concurring: 

I  concur  in  the  opinion  of  Mr.  Justice 
Hooker.  I  think  it  cannot  be  maintained 
that  a  tax  on  property  based  on  assessments 
is  a  specific  tax.  The  definition  of  "specific 
tax"  stated  by  Judge  Cooley  is  a  tax  which 
"imposes  a  specific  sum,  by  the  head  or  num- 
ber, or  by  some  standard  of  weight  or  meas- 
urement which  require  no  assessment  be- 
yond a  listing  and  classification  of  the  sub- 
jects to  be  taxed."  Cooley,  Tax'n,  2d  ed. 
238.  It  is  true,  the  capital  stock  of  a  cor- 
poration may  be  made  the  basis  of  the  levy 
of  a  specific  tax  or  franchise  tax,  but  this 
is  a  method  of  measuring  the  tax  without 
resort  to  assessment.  In  Burroughs,  Tax'n, 
168,  referring  to  the  Federal  decisions  on 
the  subject,  Uie  author  states:  "When  the 
tax  is  on  the  nominal  capital  of  a  bank,  with- 
out regard  to  the  value  of  the  property  of 
which  it  is  composed,  such  a  tax  is  annexed 
to  the  franchise  as  a  royalty  for  the  grant, 
and  is  a  tax  on  the  franchise,  and  not  on 
property."  But  the  Supreme  Court  of  the 
United  States,  in  Adams  Exp.  Co.  v.  Ohio 
State  Auditor,  105  U.  S.  195-226,  41  L.  ed. 
683-697,  in  speaking  of  a  tax  imposed  under 
the  Nicholls  law  of  Ohio,  which  is,  in  this 
r<ispect,  similar  to  the  statute  involved  in 
this  case,  say,  "The  taxation  is  essentially  a 
property  tax."  So,  in  State,  Poe,  v.  Jones, 
51  Ohio  St.  492,  the  court  labored  to  show 
that  the  tax  under  the  Nicholls  law  was  a 
property  tax;  t.  e.,  that  the  good  will  em- 
braced the  value  of  the  taxable  property,  and 
might  be  considered  in  assessing  the  value 
of  the  property  as  property.  It  was  said: 
"If,  by  reason  of  the  good  will  of  the  con- 
cern, or  the  skill,  experience,  and  energy 
with  which  its  business  is  conducted,  the 
market  value  of  the  capital  stock  is  largely 
increased,  whereby  the  value  of  the  tangible 
property  of  the  corporation,  considered  as  an 
entire  plant,  acquires  a  greater  market  value 
than  it  otherwise  would  have  had,  it  can- 
not properly  be  said  not  to  be  its  true  value 
in  money,  within  the  meaning  of  the  Consti- 
tution because  good  will  and  other  elements 
indirectly  entered  into  its  value."    The  au- 
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thoritative  decisions  under  the  Nicholls  law 
(i.  e,,  that  of  the  Ohio  supreme  court  and 
that  of  the  Federal  Supreme  Court)  both 
rest  upon  the  ground  that  the  tax  imposed 
was  a  tax  on  j^roperty^  and  not  a  tax  on 
franchise  or  privilege.  The  distinction  be- 
tween a  franchise  tax  and  a  tax  on  prop- 
erty is  well  illustrated  by  two  decisions  of 
the  Federal  Supreme  Court.  In  New  York 
Bank  of  Commerce  v.  New  York  City  d 
County  Tax  Comr^.  2  Black,  620,  17  L.  ed. 
451,  it  was  held  that,  as  a  tax  on  the  na- 
tional securities  cannot  be  levied  by  a  state 
or  local  municipality,  the  same  result  could 
not  be  reached  by  taxing  the  value  of  the 
stock  of  a  bank  which  was  wholly  invested 
in  such  securities.  But  in  the  case  of  Prov- 
ident Inat,  for  Saviuga  v.  MaasachusettB, 
6  Wall:  611,  18  L.  ed.  907,  the  court  had  un- 
der consideration  the  statute  of  Massachu- 
setts which  provides  for  a  tax  on  the  average 
amount  of  deposits  standing  on  the  books  of 
the  institution.  The  court  held  this  a  tax  on 
the  franchise,  and  not  a  property  tax.  Re- 
ferring to  the  case  of  New  York,  Bank  of 
Commerce,  v.  New  York  City  d  County  Taw 
Comrs.  the  court  said:  "The  statement  of 
that  case  shows  that  the  assessment  was 
made  under  a  then  recent  law  of  the  artate, 
which  required  the  tax  to  be  imposed  upon 
a  valuation  of  the  stock,  like  the  property 
of  individual  citizens,  and  not,  as  formerly, 
on  the  amount  of  the  nominal  capital,  with- 
out regard  to  the  depreciation.  Prior  sys- 
tem of  taxation  in  that  state  was  different, 
and  this  court  admits  that,  according  to  that 
system,  it  was  immaterial  as  to  the  charac- 
ter of  description  of  the  property  which  con- 
stituted the  capital,  as  tne  tax  was  one  an- 
nexed to  the  franchise  as  a  royalty  for  the 
grant,  and  was  imposed  wholly  irrespective 
of  the  character  of  the  property."  In 
Hamilton  Mfg.  Co,  v.  Maesachuaetta,  6  Wall. 
632,  18  L.  ed.  904,  the  court  went  still  fur- 
ther. There  the  tax  was  assessed  upon  the 
excess  of  the  market  value  of  the  capital 
stock  over  the  assesstsd  value  of  the  real  es- 
tate and  machinery  of  the  corporation.  The 
court  held  this  to  be  a  tax  on  franchise,  and 
not  on  property.  So,  in  the  same  case,  the 
supreme  judicial  court  of  Massachusetts  had 
reached  the  same  result.  The  reasoning  by 
which  the  result  was  reached  is  shown  by 
reference  to  the  opinion  oi  the  court  in  Com. 
V.  Hamilton  Mfg.  Co.  12  Allen,  302.  The 
court  says:  ''The  statute  does  not  require 
that  there  should  be  any  return  made  of  the 
personal  property  held  by  corporations  to 
the  board  of  commissioners,  who  are  to  fix 
the  amount  on  which  the  assessment  is  to  be 
reckoned;  nor  is  there  any  valuation  or  es- 
timate of  such  property  to  be  made  in  order 
to  arrive  at  the  amount  of  the  excise  or 
duty."  In  the  same  opinion  the  court  says: 
''It  certainly  cannot  be  contended  that  the 
legislature  can  legitimately  impose  a  tax  on 
property  in  the  name  or  under  the  guise  of 
laying  an  excise  or  duty.  Such  legislation 
would  be  a  palpable  evasion  of  a  distinct  and 
clearly-defined  constitutional  restriction, 
and  would  substitute  an  unequal  and  ar- 
bitrary system  of  taxation  upon  property 
for  one  which  was  intended  ...  to  be 
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equal  and  proportional."  In  no  case  to 
which  my  attention  has  been  called  has  a 
tax  imposed  on  the  property  of  a  corporation 
at  a  valuation  fixed  bv  assessors  been  treated 
as  a  tax  on  a  franchise,  as  distinguished 
from  a  tax  on  property.  The  case  last  cited 
comes  the  nearest  to  so  holding  of  any,  and 
this  makes  the  market  value  of  the  shares 
the  basis,  and  distinctly  negatives  the  right 
to  so  treat  a  valuation  fixed  by  assessment. 
The  case  of  Bailey  v.  Fuqua,  24  Miss.  497, 
distinguishes  between  a  specific  and  an  ad 
valorem  tax.  The  test  adopted  is  whether 
the  tax  is  assessed  on  value,  and,  as  the 
statute  under  consideration  so  provided  by 
clear  implication,  it  was  held  not  to  provide 
a  specific  tax.  See  also  Brookfield  v.  Tooey, 
14  Mo.  619.  It  is  contended,  however,  that 
the  specific  taxes  provided  for  in  our  Consti- 
tution may  be  taxes  on  property,  and  that 
this  implies  that  they  may  be  assessed  upon 
value.  I  do  not  think  the  latter  proposition 
is  necessarily  a  sound  deduction  from  the 
former.  The  exception  from  the  rule  of  un- 
iformity provided  by  S  11,  of  property  pav- 
ing specific  taxes,  does  not  necessarily  imply 
that  specific  taxes  may,  in  one  sense,  be  laid 
upon  property.  In  one  sense,  specific  taxes 
are  laid  on  property  when  the  capital  stock 
of  the  corporation  or  its  gross  earnings  is 
made  the  basis  for  a  levy;  and  yet,  as  we 
have  seen,  taxes  so  levied  are  speciilc  taxes, 
or  taxes  on  the  franchise,  with  accepted  defi- 
nitions. The  argument  made,  that  the  stat- 
utes in  force  when  the  Constitution  wa» 
adopted,  and  which  are  continued  in  force, 
provided  for  taxes  on  property  which  were 
by  the  Constitution  treated  as  specific  taxes, 
is  suflioiently  answered  by  my  brother  Hook- 
er. As  pointed  out  by  him,  none  of  these 
acts  provided  for  an  assessment  on  the  prop- 
erty according  to  value,  but  the  rate  was 
fixed  and  calculated  on  the  basis  of  capital 
invested,  without  regard  to  depreciations. 
Is  the  tax  imposed  uniform  with  that  im- 
posed on  other  property  bearing  the  same 
relation  to  the  state?  Treating  the  tax  im- 
posed as  one  on  property,  based  on  valua- 
tion, and  not  as  a  specific  tax,  the  corpora- 
tions and  associations  mentioned  in  this  act 
can  no  more  be  discriminated  against,  a**  to 
the  assessments  made  or  taxes  exacted,  than 
can  merchants,  manufacturers,  or  farmcr^t. 
The  tax  levied  in  this  act  is  the  average  rate 
of  all  taxes  levied  by  the  state,  countiesr 
and  municipalities  throughout  the  state. 
A  telephone  company  in  Tecumseh,  where 
the  local  taxation  added  to  the  state  tax  may 
not  exceed  IV^  per  cent,  may,  under  this  act,, 
be  required  to  pay  2%  per  cent.  Under  the 
Atkinson  bill,  a  railroad  in  the  Northern 
Peninsula  is  required  to  pay  the  same  rates 
as  one  having  a  terminus  in  Detroit,  and  ex- 
tending through  territory  in  which  local  im- 
provements are  expensive,  and  schools  are 
maintained  at  great  cost. 

Grantf  Ch.  J.,  and  Moore  and  Itonc^ 
JJ.,  concur  with  Montgomery,  J. 

Grant,  Ch.  J.,  concurring: 
I  concur  in  the  opinion  of  my  Brother* 
Hooker  and  Montgomery,  but  desire  to  ex^ 
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press  my  views  somewhat  more  fully.  Our 
Constitution  authorizes  only  two  kinds  of 
taxes,— one,  specific,  imposed  without  regard 
to  the  value  of  the  thing  taxed;  the  ouier, 
general,  based  upon  assessed  cash  value,  and 
requiring  uniformity.  The  principal  ques- 
tion for  determination  is.  Is  the  tax  im- 
posed by  this  act  a  specific  tax  T  If  it  is  a 
specific  tax,  the  act  is  valid;  if  it  is  not  a 
spjecific  tax,  it  is  void,  for  noncompliance 
with  §  14,  art.  14,  of  the  Constitution,  which 
provides  that  "every  law  which  imposes,  con- 
tinues, or  revives  a  tax  shall  distinctly  state 
the  tax  and  the  oblect  to  which  it  is  to  be 
applied,  and  it  shall  not  be  sufficient  to  re- 
fer to  any  other  law  to  fix  such  tax  or  ob- 
ject." This  law  does  not  provide  the  object 
to  which  the  tax  is  to  be  applied.  This  is 
so  obvious,  that  I  spend  no  time  in  discuss- 
ing it.  When  a  tax  is  specific,  the  Consti- 
tution fixes  the  object  to  which  it  is  to  be  ap- 
plied. It  appears  to  me  impossible  to  read 
the  definitions  of  the  lexicographers  and  the 
decisions  of  the  courts  without  reaching  the 
conclusion  that  the  terms  "specific  tax"  and 
'*ad  valorem  tax"  have  a  well-defined  mean- 
ing; and  in  the  Constitution  of  this  state, 
as  well  as  in  the  statutes  and  decisions,  these 
definitions  are  clearly  recognized.  Concise 
definitions  are  given  m  25  Am.  &  Eng.  Enc. 
Law,  17,  note  3,  and  Cooley,  Const.  Lim.  238. 
As  these  are  found  in  the  opinions  of  my 
brothers,  I  will  not  restate  them.  These  two 
definitions  are,  in  substanoe,  the  same  as 
given  by  other  authorities,  both  legal  and 
lay.  A  tax  based  upon  the  assessed  cash 
value  of  property  assessed  is  not  a  specific 
tax.  It  IS  an  aa  valorem  tax,  and  any  en- 
actment by  a  legislature  that  it  is  a  specific 
tax  does  not  maX:e  it  so;  otherwise  the  legis- 
lature could  determine  what  was  meant  by 
the  use  of  terms  in  the  Constitution  wliich 
have  a  well-defined  meaning.  The  fact  that, 
in  imposing  a  specific  tax,  the  value  of  tiie 
thing  taxed  is  taken  into  consideration  in 
determining  the  amount  of  it,  does  not 
change  the  nature  of  the  tax.  A  tax  upon 
the  <»Lpital  stock  of  a  corporation,  paid  or 
unpaid,  or  upon  its  bonds  issued  or  money 
borrowed,  is  just  as  much  a  specific  tax  as 
is  so  much  per  article  upon  the  thing  pro- 
duced. The  real  value  of  the  capital  stock 
is  not  its  par  value.  It  would  probably  be 
safe  to  say  that  there  is  not  a  corporation 
in  this  state  whose  stock,  paid  or  unpaid,  at 
its  par  value,  is  its  real  value,  or  whose  in- 
debtedness in  money  borrowed  represents  its 
value.  It  is  a  well-known  fact  that  the  ac- 
tual value  of  many  of  our  mining  corpora- 
tions is  many  times  greater  than  the  par 
value  of  the  stock,  while  that  of  others  is 
many  times  less  than  the  par  value.  So  a 
tax  upon  the  bonds  or  upon  the  borrowed 
money  of  a  corporation  is  not  a  tax  upon 
the  value  of  the  corporation.  The  next  day 
the  money  borrowed  may  be  put  into  Im- 
provements which  will  increase  the  real 
value  of  the  property  much  greater  than  the 
amount  of  the  money  borrowed,  while  in  other 
instances  it  will  be  a  loss.  All  such  taxes  are 
not  taxes  upon  value,  but  upon  the  specific 
thing  regardless  of  its  real  value.  It  is  un- 
doubtedly true,  as  argued  by  the  learned  coun- 
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sel  for  the  relator,  that  value  enters  into 
every  specific  tax.  The  people  do  not  tax^ 
specifically  or  otherwise,  worthless  property. 
Probably  the  specific  tax  on  a  ton  of  copper 
or  silver  would  be  plsu^ed  at  a  much  higher 
sum  than  a  tax  upon  a  ton  of  iron,  but  this 
fact  does  not  change  the  nature  of  the  tax. 
I  speak  of  this  because  it  is  argued  that 
when  the  framers  of  the  Constitution,  in  i 
10  of  article  14,  provided :  "The  state  may 
continue  to  collect  all  specific  taxes  accru- 
ing to  the  treasury  under  existing  laws. 
The  legislature  may  provide  for  the  collec- 
tion of  specific  taxes  from  banking,  railroad, 
plank  road  and  other  corporations  hereafter 
created," — they  used  the  term  "specific" 
with  reference  to  its  meaning  in  the  laws  as 
they  then  existed.  This  is  conceded  to  be 
correct;  and  Messrs.  Hanchett  and  Pond, 
who,  at  the  request  of  the  governor,  have  ap- 
peared as  counsel  for  the  respondents,  also 
argued  that  the  term  was  so  used  in  all 
laws  prior  to  the  adoption  of  the  Constitu- 
tion of  1850,  where  a  tax  upon  value  was 
understood  to  be  a  specific  tax.  We  have- 
examined  all  the  laws  referred  to,  and  we  do 
not  find  that  in  any  single  act  passed  prior 
to  1850  is  there  any  language  to  justify  the 
conclusion  that  the  term  "specific  tax"  was 
used  to  apply  to  an  ad  valorem  tax,  as  in 
the  act  under  discussion.  In  all  these  acts, 
— and  they  were  many, — the  only  thing  to- 
be  done  was  for  the  ministerial  officer  to  list 
the  property,  and  the  law  stepped  in  and  de- 
termined the  tax.  There  was  no  officer  of 
the  state  appointed  to  assess  the  value.  The 
real  value  was  wholly  immaterial,  and  not 
to  be  considered.  The  money  borrowed 
might  be  invested  profitably  or  unprofitably. 
The  tax  was  on  the  specific  thing,  and  not 
upon  value.  This  is  the  criterion  to  deter- 
mine whether  the  tax  is  specific  or  ad  valor- 
em. There  is  nothing,  therefore,  in  these- 
acts,  to  show  that  the  legislature  had  ever 
intended  to  impose  a  specific  tax  upon  an 
ad  valorem  assessment.  On  the  contrary, 
we  think  the  plain  conclusion  is  that  the 
framers  of  the  Constitution  used  these  terms 
within  the  definitions  above  given.  In 
Bailey  v.  Fuqua,  24  Miss.  497,  the  court 
says:  "The  term  'ad  valorem  tax'  is  as 
well  defined  and  fixed  as  any  other  used  in 
political  economy  or  legislation,  and  sim- 
ply means  a  tax  or  duty  upon  the  value  of 
the  article  or  thing  subject  to  taxation." 
It  is  stated  by  one  of  the  learned  counsel 
for  the  relator,  in  his  brief,  that  the  specific 
taxes  levied  prior  to  the  adoption  of  the 
present  Constitution  were  not,  with  possibly 
one  exception,  levied  upon  an  assessed  value. 
That  exception,  I  suppose,  was  under  the 
law  approved  April  25,  1846;  being  an  act 
declaratory  of  tne  interests  of  the  state  of 
Michigan  in  mines  and  minerals.  Section 
4  of  that  act  (being  S  2557  of  the  Compiled 
Laws  of  1857)  provided  for  a  "specific  tax 
of  4  per  cent,  to  be  in  lieu  of  all  other  state 
taxes  ...  to  be  assessed  thereon  upon 
the  average  yield  and  value  of  such  ores." 
This  is  called  a  specific  tax  in  the  law,  and 
is  a  specific  tax,  oeing  a  tax  upon  the  spe- 
cific article  produced,  and  recognizes  a  prop- 
er principle  in  specific  taxation,  viz.,  that  of 
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considering  value  an  element  in  fixing  the 
amount.  But  there  was  no  attempt  to  as- 
sess and  tax  the  entire  property  of  the  com- 
pany. A  specific  tax  may  be  so  much  per 
pound,  or  so  much  per  dollar  upon  the  value 
of  the  article  produced.  In  neither  case  is 
any  attempt  made  to  assess  and  tax  all  the 
property  of  the  corporation. 

In    Walcott  V.   People,    17   Mich.    68,   at 
pages  89  and  90,  Justice  Campbell,  in  a  dis- 
senting opinion,  after  referring  to  §§  II  and 
12  of  article  14,  says:     "Taking  these  sec- 
tions together,  and  reading  them  according 
to  their  natural  construction,  the  conclusion 
seems  unavoidable  that  taxation  by  an  as- 
sessed valuation  of  property  must  be  the 
rule,  and  specific  tJaxation  the  exception." 
The  points   in   that  case  upon  which   the 
court  disagreed  were  ( 1 )  whether  the  power 
given  by  the  Constitution  to  continue  specific 
taxes,  and  to  impose  specific  taxes  on  cor- 
porations   thereafter    created,    limited    the 
right  of  specific  taxation  to  such  cases,  or 
left  the  legislature  at  liberty  to  apply  it 
to  other  branches  of  business;   (2)   whether 
it  was  repugnant  to  that  clause  of  the  Fed- 
eral Constitution  which  gives  Congress  the 
power  to  regulate  commerce  among  the  sev- 
eral states.    That  case  was  referred  to  in 
KiUon  V.  Ann  Arbor,  26  Mich.  325,  which 
again  recognizes  the  two  classes  of  taxation 
permissible     under    our    Constitution, — the 
one  an  assessment  upon  the  property  at  its 
cash  value;  and  the  other,  specific  taxes  not 
based  upon  value.    Both  an  ad  valorem  and 
a   specific  tax  may  be   imposed.     State  v. 
North,  27  Mo.  464,  upheld  an  ad  valorem 
tax  on  the  goods  of  merchants,  and  also  a 
tax  on  their  occupation,  to  be  collected  in  the 
form  of  a  license.     In  Brookfield  v.  Tooey, 
141  Mo.  619,  an  ordinance  of  the  state  levied 
a  license  tax  of  1  per  cent  per  annum  upon 
the  cash  value  of  the  stocks  of  merchants. 
The  court  held  that  this  was  a  property  tax, 
pure  and  simple,  and  to  call  it  a  tax  upon 
occupation  was  a  misnomer.     It  was  held  to 
be  void  because  not  uniform  upon  all  the 
personal   property   of   the   city,   because   it 
levied  $1  upon  every  $100  of  assessable  per- 
sonal property  belonging  to  the  merchant, 
and  exempting  all  personal  property  not  be- 
longing to  merchants.     So,  in  State  ex  rel. 
Garth  v.  Stoitzler,  143  Mo.  287,  40  L.  R.  A. 
280,  a  succession  tax  levied  upon  the  ap- 
praised value  of  the  whole  estate  left  by  the 
deceased,  and  requiring  the  personal  repre- 
sentatives to  pay  it,  was  held  to  differ  in  no 
particular  from  a  general  tax  upon  proper- 
ty, and  void  because  it  violated  the  constitu- 
tional     requirement     of     uniformity.      In 
Maine  v.  Grand  Trunk  R.  Co,  142  U.  S.  217, 
35  L.  ed.  994,  3  Inters.  Com.  Rep.  807,  the 
statute  required  every  railroad  in  the  state 
to  pay  to  the  state  an  annual  excise  tax  for 
the  privilege  of  exercising  its  franchises  in 
the  state;  the  amount  to  be  determined  by 
the   gross   transportation    receipts   of   each 
corporation,     person,     or     association.     No 
question  of  specific  or  ad  valorem  taxes  was 
involved.     The    Constitution    of     Ohio     re- 
quired that  laws  should  be  passed  taxing  by 
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uniform  rule  all  moneys,  securities,  invest- 
ments in  bonds,  stocks,  and  in  joint-stock 
companies,  or  othenvise,  and  also  all  real  or 
personal    property,    according    to    its    true 
value  in  money.     It  also  provided  that  the 
general  assembly  "shall  provide  by  law  for 
taxing  the  notes,  or  bills  discounted  or  pur- 
chased, moneys  loaned,  and  all  other  prop- 
erty,  effects   or   dues   of   every   description 
(without  deduction)  of  all  banks  now  exist- 
ing or  hereafter  created,  and  of  all  bankers, 
so  that  all   property  employed  in   banking 
shall  always  bear  a  burden  of  taxation  equal 
to  that  imposed  on  the  property  of  individ- 
uals." The  legislature  provided  for  different 
modes  and  agencies  to  determine  the  true 
value  of  property  liable  to  assessment.  This 
law  came  before  the  supreme  court  of  Ohio 
in  Wagoner  v.  Loomis,  37  Ohio  St.  571.  The 
result  of  the  law  was  an  unjust  discrimina- 
tion against   railroad  companies, but  this  was 
held  to  be  the  fault  of  the  assessing  officers, 
and  not  of  the  law.     If  the  officers  had  per- 
formed   their   dutv,    the   assessment   would 
have  been  as  nearly  equal  as  human  judg- 
ment could  make  it.     A  statute  of  the  state 
of  Maine  provided  that  every  telegraph  cor- 
poration, company,  or  person  should  annu- 
ally pay  into  the  state  treasury  a  tax  of  2J 
per  cent  on  the  value  of  any  telegraph  line 
o>vned  by  said  corporation,  company,  or  per- 
son within  the  limits  of  the  state,  including 
all  poles,  wires,  insulators,  office  furniture, 
batteries,  and  instruments,  and  any  circum- 
stances   or    conditions    which    affected    the 
value  of  the  property.     The  second  section 
of  the  act  provided  for  a  return  to  the  sec- 
rotary  of  state,  to  be  made  under  the  oath 
of  the  superintendent  of  the  company.     The 
governor  and  council  were  then  required  to 
determine  the  valuation  and  assess  the  tax. 
The  telegraph  company  claimed  that  the  act 
was  void,  under  article  9,  §  8,  of  the  Consti- 
tution of  Maine,  which  is  as  follows:     "All 
taxes  upon  real  and  personal  estate  assessed 
by  authority  of  this  state  shall  be  appor- 
tioned and  assessed  equally  according  to  the 
just  value  thereof."    The  opinion  concedes 
that,  if  the  act  imposed  a  tax  upon  proper- 
ty, it  was  void,  and  then  proceeded  to  dem- 
onstrate that  it  imposed  a  "tax  or  excise  upon 
a  specific  use  of  the  property,  and  therefore 
was  not  within  the  limitation  of  the  Consti- 
tution."   The   opinon   states   that   the   law 
does  not  cover  all  the  property  of  the  com- 
pany, and  concludes  that  the  purpose  was  to 
levy  a  tax  upon  the  use  or  business  of  the 
company,  and  that  in  reality  such  was  the 
tax  imposed.    I  do  not  wish  to  be  considered 
as  assenting  to  the  reasoning  of  that  case. 
It  seems  to  me  a  fair  deduction  from  reading 
the  act,  which  is  given  in  full  in  the  opinion, 
that  the  intention  was  to  cover  all  the  prop- 
erty of  the  company,  and  put  a  tax  upon  the 
valuation  of  all  its  property,  but  the  court 
held  otherwise;  and  that  is  the  distinguish- 
ing feature  of  the  case.     In  determining  the 
character  of  this  tax,  the  court  says :     '*The 
name  is  not  material.     It  is  the  nature  of 
the  tax  imposed  which  settles  the  question 
as  to  its  validity.    If  the  tax  is  upon  the 
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|)ropert7  as  such,  it  is  illegali  by  whatever 
name  we  may  cfaristen  it.  If  upon  the  fran- 
•chises,  it  is  clearly  within  the  legislative 
^ower,  though  the  name  be  omitted,  and 
though  the  value  of  the  franchises  may  be 
ascertained  by  an  estimate  of  certain  prop- 
erty." The  title  of  the  act  here  in  question 
is,  "An  Act  to  Provide  for  the  Assessment 
and  Taxation  of  Telegraph  and  Telephone 
Lines  within  the  State  of  Michigan,"  etc. 
Section  3  of  the  act  requires  the  board  to 
assess  *'said  telegraph  and  telephone  lines 
at  ^e  true  cash  value  thereof."  If  our  stat- 
ute includes  all  the  property  of  the  company, 
and  imposes  an  ad  valorem  tax  upou  it,  then 
the  Maine  case  supports  the  contention  of 
those  attacking  the  validity  of  the  act.  The 
•evident  design  was  to  place  this  property 
upon  an  equality,  so  faj:  as  possible,  with 
other  property  of  the  state,  to  make  it  bear 
its  fair  share  of  the  public  burdens.  The  act 
has  none  of  the  features  of  a  specific  tax. 
We  are  not  now  concerned  with  the  auetstlon 
whether  the  appointment  of  a  board  to  as- 
sess the  property  of  these  corporations  is 
^alid.  Some  of  the  authorities  already  cited 
support  it.  So,  also,  do  Central  Iowa  R. 
Co.  V.  Wright  County  Supers,  67  Iowa,  199; 
Franklin  County  v.  Nashville,  C.  d  8t.  L.  R, 
Co.  12  Lea,  521.  I  see  no  objection  to  this 
mode  of  assessment,  when  the  design  and 
effect  of  the  law  are  to  place  the  property  of 
these  corporations  upon  the  same  bo/iis  as 
•other  property  of  the  state. 


Anna  VOSS  et  al,  Plffs.  in  Err,, 

V. 

-CONNECTICUT  MUTUAL    LIFE   INSUR- 
ANCE COMPANY. 


( 


Mich. 
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t.  Children  to  ^irlioni  a  poller  of  In- 
•uranoe  on  tbeir  father'n  life  is  paya- 
ble»  if  their  mother  be  not  living  at  his 
death,  have  a  vested,  though  contingent,  in- 
terest, and  on  the  death  of  one  of  them  be- 
fore the  mother's  death  his  interest  will  de- 
scend to  his  widow  and  children. 

'2.  An  Insvraace  policy  t saved  Tritlioiit 
cbanse,  except  as  to  amount,  from  one 
which  was  surrendered  merely  for  reduction, 
is  to  be  construed  with  reference  to  the  in- 
terest of  a  beneficiary  who  has  died  before 
the  surrender,  as  of  the  date  of  the  original 
contract. 

3.  One  of  tvro  benellolaries  in  an  In- 
■vranee  poliey  cannot  maintain  an  action 
to  enforce  the  policy  without  making  the 
other  a  party. 

(January  8,  1899.) 


NoTB. — On  the  question.  Who  are  "heirs"  with- 
in the  meaning  of  life  Insurance  policies? — see 
note  to  Hubbard  v.  Turner  (Ga.)  30  L.  R.  A. 
593. 

For  the  similar  question.  Who  are  "legal  rep- 
resentatives" within  the  meaning  of  such  poli- 
cies?— see  note  to  Roee  v.  Wortham  (Tenn.)  80 
t..  R.  A.  609. 


ERROR  to  the  Circuit  Court  for  Wayna 
County  to  review  a  judgment  in  favor 
of  defendant  in  an  action  brought  to  enforce 
payment  of  the  amount  alleged  to  be  due  on 
a  policy  of  life  insurance.  Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr,  John  G.  Hawley,  for  plaintiffs  in 
error : 

If  a  person,  for  whose  benefit  a  policy  of 
insurance  is  taken  out  dies  before  the  policy 
is  payable,  the  heirs  of  Uiat  person  succeed 
to  his  or  her  rights. 

Continental  L.  Ins,  Co,  v.  Palmer,  42 
Conn.  60;  Connecticut  Mut.  L,  Ins,  Co.  v. 
Fish,  59  N.  H.  126. 

Messrs,  Moore  A  Goff,  for  defendant  in 
error : 

The  word  ''children"  cannot  be  extended 
to  include  grandchildren. 

Re  Chapoton,  104  Mich.  11;  Ue  Curry,  39 
Cal.  629;  Adams  v.  Law,  17  How.  417,  15 
L.  ed.  149 ;  Reeves  v.  Brymer,  4  Yes.  Jr.  698 ; 
Pride  v.  Fooks,  3  DeG.  &  J.  252;  Palmer  v. 
Horn,  84  N.  Y.  516;  Mowatt  v.  Carow,  7 
Pak^e,  328,  32  Am.  Dec.  641. 

1^  reach  the  construction  contended  for 
by  plaintiff,  two  steps  from  the  letter  of  the 
policy  must  be  taken. 

The  first  step  is  to  hold  that  the  word 
''children''  includes  grandchildren. 

The  second  step  is  to  hold  that  grandchil- 
dren, though  designated  by  the  word  "chil- 
dren," do  not  take  per  capita,  but  only  by 
representation  through  their  ^  deceased  par- 
ent. 

Winsor  v.  Odd  Fellows'  Ben,  Asso.  13  R.  I. 
149. 

In  Small  v.  Jose,  86  Me.  120,  construing 
a  policy  of  life  insurance,  the  words  "the  sur- 
viving children"  were  held  not  to  include 
grandchildren. 

To  the  same  effect  are  Continental  L,  Ins. 
Co.  V.  Webb,  54  Ala.  688 ;  Russell  v.  Russell, 
64  Ala.  500;  United  States  Trust  Co.  v.  Mu- 
tual Ben,  L.  Ins,  Go.  115  N.  Y.  152. 

Joseph  Engelking,  an  alleged  child  of 
Katharina  Engelking,  is  not  made  a  party  to 
the  suit. 

Even  if  it  should  be  held  that  "children" 
means  grandchildren  and  widows,  there  is  no 
right  of  recovery  shown  by  the  declaration, 
in  the  plaintiffs. 

Continental  Ins.  Co.  v.  H,  M.  Loud  d  Sons 
Lumber  Co,  93  Mich.  139;  Herriter  v.  Por- 
ter, 23  Cal.  385;  Logan  v.  Caffrey,  30  Pa. 
196;  Colvin  v.  Corwin,  15  Wend.  557;  Al- 
cott  V.  Hugus,  105  Pa.  350;  Smith  v.  Jones, 
15  Johns.  229;  Hartford  F,  Ins,  Co,  v.  Daven- 
port, 37  Mich.  614. 

Lous,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  on  a  life  insurance  policy 
issued  by  the  defendant  company  to  George 
Engelking,  and  payable  to  Katharina  Engel- 
king as  beneficiary.  The  declaration  recites: 
"For  that  whereas,  the  said  Anna  Voss  is 
the  widow  of  George  Voss,  deceased,  and  the 
said  other  plaintiffs  are  children  and  heirs 
of  the  said  George  Voss;  and  whereas,  the 
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said  George  Voss  was  in  his  lifetime  one  of 
the  two  children  of  Katharina  Engelking, 
deceaeed;  and  whereas,  the  said  Katharina 
£ngelkin£^  was  in  her  lifetime  the  wife  of 
George  Engelking;  and  whereas,  heretofore, 
to  wit,  on  the  22d  day  of  December,  a.  o. 
1886,  at  the  city  of  Pittsburg,  in  the  state 
of  Pennsylvania,  the  said  defendant,  for 
^ood  and  sufficient  consideration  to  it  in 
hand  paid  by  the  said  George  Engelking,  did 
make,  execute,  and  deliver  to  the  said  George 
Engelking  its  certain  policy  of  insurance, 
wherein  and  whereby  the  said  defendant  ex- 
pressly promised  and  agreed  to  and  with  the 
said  George  Engelking  that,  upon  the  death 
of  the  said  George  Engelking,  the  said  de- 
fendant would  pay  to  the  said  Katharina 
Engelking,  or,  in  Ihe  event  of  her  prior  de- 
cease, to  tier  children,  the  sum  of  $5,000 ; 
and  thereupon,  afterwards,  to  wit,  on  the 
27th  day  of  December,  1878,  the  said  sum  so 
payable  was,  bv  the  mutual  consent  of  the 
parties,  reduced  to  $3,000  the  said  policy  in 
all  other  respects  remaining  in  full  force; 
and  thereafter,  to  wit,  on  the  23d  day  of  De- 
cember, 1882,  the  said  sum  so  payable  was, 
by  mutual  consent  of  the  parties,  further  re- 
duced to  the  sum  of  $2,500,  the  said  policy 
in  all  other  respects  remaining  in  full  force ; 
and  thereupon,  afterwards,  to  wit,  on  the 
31st  day  of  December,  1883,  the  said  sum  so 
payable  was,  by  the  mutual  consent  of  the 
parties,  further  reduced  to  the  sum  of  $2,- 
000,  the  said  policy  in  all  other  respects  re- 
maining in  full  force;  and  thereupon,  after- 
wards, to  wit,  on  the  22d  day  of  December, 
1885,  the  said  sum  so  payable  was,  by  the 
mutual  consent  of  the  parties,  further  re- 
duced to  the  sum  of  $1,500,  the  said  policy 
in  all  other  respects  remaining  in  full  force; 
and  whereas,  then  and  there,  to  wit,  at  Pitts- 
burg, on  December  22,  1866,  the  said  George 
Voss  and  Joseph  Engelking  were  the  chil- 
dren, and  the  only  children,  of  said  Kathu- 
rina  Enge>king;  and  whereas,  afterwards,  to 
wit,  on  the  Ist  day  of  April,  a.  d.  1887,  at 
the  said  city  of  Pitt^^buig,  the  said  Katha- 
rina Eneelking  died,  the  said  George  Engel- 
king still  living;  and  whereas,  afterwards, 
to  wit,  on  the  1st  day  of  May,  a.  d.  1888,  the 
said  George  Engelking  died  at  the  said  city 
of  Pittsburg,  the  said  policy  of  insurance  be- 
ing then  in  full  force,  leaving  surviving  tlie 
«aid  plaintiffs  and  said  Joseph  Engelking, 
the  said  George  Voss  and  the  said  Joseph 
Engelking  being  the  persons  named  in  said 
policy  of  insurance  as  the  children  of  said 
Katharina  Engelking:  and  whereas,  the  saiil 
George  Vojis  died,  to  wit,  at  the  city  of  De- 
troit, on  the  8th  day  of  June,  a.d.  1880, 
leaving,  him  surviving,  the  plaintiffs  in 
this  suit,  his  widow  and  children,  as  herein- 
before recited ;  and  thereupon,  afterwards, 
to  wit.  on  the  4th  day  of  January,  a.  d.  1897, 
the  said  defendant,  in  consideration  of  the 
premises,  undertook  and  faithfully  promised 
the  said  plaintiffs  to  pay  them,  the  said 
plaintiffs,  the  sum  of  $750.  one  half  of  the 
sum  secured  by  the  said  policy  of  insurance, 
whenever  thereafter  requested  so  to  do,  yet 
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the  said  defendant  has  not,  although  often 
requested  so  to  do,  paid  to  the  said  plaintiffs 
the  said  sum  of  money,  or  any  part  thereof; 
to  the  damage  of  the  said  plaintiffs,"  etc  A 
demurrer  was  interposed  to  this  declaration 
and  the  demurrer  sustained  in  the  court  be- 
low.    Plaintiffs  bring  error. 

Inasmuch  as  the  policy  sued  upon  is  con- 
tained in  the  record,  and  is  treated  by  coun- 
sel in  their  briefs  as  a  part  of  the  declara- 
tion, we  quote  from  its  provisions.  It  is  re- 
cited therein  that  the  insurance  company 
does  "hereby  insure  the  life  of  Greorge  Engel- 
king," etc.,  "for  the  time  of  his  natural  life, 
in  the  sum  of  $1,500,  for  the  sole  use  and 
benefit  of  Katharina  Engelking,  wife  of  said 
insured;  the  said  sum  insured  to  be  paid  at 
the  office  of  this  company,  in  Hartford,  Con- 
necticut, to  the  said  assured,  or  her  legal 
representatives,  within  ninety  days  after  due 
notice  and  satisfactory  evidence  of  the  death 
of  said  insured  during  the  continuance  of 
this  policy;  or,  if  the  said  assured  be  not 
then  living,  the  said  sum  insured  shall  be 
payable  as  above  to  her  children,  or  to  tiieir 
guardian,  if  under  age,"  etc.  It  appears 
from  the  declaration  uiat  Greorge  Voss,  one 
of  the  alleged  children  of  Katharina  Engel- 
king, the  l^neficiary,  died  in  1880,  and  that 
his  mother,  Katharina  Engelking,  died 
April  1,  1887,  nearly  seven  years  afterwards. 
Defendant's  contention  is  that,  as  this  con- 
tract of  insurance  (when  it  was  reduced  to 
$1,500,  and  a  new  policy  issued,  dated  De- 
cember 22,  1885)  was  made  after  the  death 
of  George  Voss,  therefore  no  money  could  be 
payable  to  these  plaintiffs,  the  widow  and 
children  of  George  Voes,  unless  the  word 
"children"  should  be  construed  to  mean 
grandchildren.  There  might  be  some  rea- 
son for  this  contention  if  the  contract  of  in- 
surance had  been  made  originally  in  1885; 
but,  on  the  contrary,  the  contract  was  made 
December  22,  1866.  George  Voss  was  then 
living.  The  contract  was,  from  time  to  time 
thereafter,  surrendered  for  reduction  only. 
The  form  of  the  contract  was  the  same  as  in 
the  original,  and  undoubtedly  each  new  con- 
tract of  reduction  was  based  upon  the  same 
application,  the  only  changes  made  being  to 
reduce  the  amount.  Tlie  contract,  then,  must 
be  construed  as  it  stood  in  1866,  except  as- 
the  amount  has  been  reduced  to  $1,500. 
Katharina  Engelking,  or  her  legal  represen- 
tatives, was  to  receive  this  sum  on  the  death 
of  George  Engelking;  but,  if  she  was  not  liv- 
ing at  the  death  of  her  husband,  the  payment 
was  to  be  made  to  her  children.  Katharina 
Engelking  was  not  living  at  the  time  of  the 
death  of  the  assured.  Her  son  George  also 
died  before  that  time,  leaving  children,  who 
are  plaintiffs  here.  Had  Katharina  Engel- 
king lived  beyond  the  life  of  her  husband, 
she  would  have  been  entitled  to  the  moneys. 
She  died  before  the  assured,  and  consequently 
had  George,  her  son,  lived,  he,  with  the  other 
child,  if  living,  would  have  been  entitled  by 
the  terms  of  the  policy  to  receive  the  moneys 
thereon.  Can  it  be  said  that  it  was  within 
the  terms  of  this  policy,  or  within  theoon- 
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templation  of  the  parties,  that  should  Eath- 
arina  die  before  the  assured,  leaving  no  chil- 
dren, but  grandchildren,  that  the  policy 
should  lapse?    We  think  not. 

In  the  case  of  Continental  L.  Ins.  Co,  v. 
Falmery  42  Conn.  «0,  19  Am.  Rep.  630,  it 
appeared  that  Betsey  A.  Palmer  insured  the 
life  of  her  husband,  Benjamin  W.  Palmer,  in 
the  sum  of  $3,000,  payaole  to  herself,  if  liv- 
ing; if  not,  to  their  children.  She  died  be- 
fore her  husband.  Amos  F.  Palmer,  one  of 
the  children,  also  died  during  the  lifetime  of 
his  father,  leaving  issue,  Charles  P.  Palmer. 
The  question  reserved  for  the  supreme  court 
was  whether  Charles  P.  Palmer  took  an  in- 
terest in  the  policy,  or  whether  the  whole 
sum  insured  vested  in  the  surviving  children. 
It  was  said  by  the  court:  "Amos  F.  Pal- 
mer [the  son  of  the  assured]  at  the  time  of 
his  decease  had  an  interest  in  this  policy 
which  was  transmissible  by  descent;  and 
conse(}uently  the  respondent,  Charles  P.  Pal- 
mer, 18  entitled  to  that  portion  of  the  fund 
which  his  father  would  have  taken  if  living.'* 
One  of  the  reasons  given  by  the  court  for  that 
holding  was  that  "the  moment  this  policy 
was  executed  and  delivered  it  became  prop- 
erty, and  the  title  to  it  vested  in  someone; 
.  .  .  [that  it  vested  in  the  payees] .  These 
payees  consisted  of  two  parties,  the  wife  and 
the  children.  As  only  one  party  could  take 
and  enjoy  the  property  ultimately,  it  did  not 
vest  in  all  as  tenants  in  common ;  nor  did  it 
vest  in  either  so  as  to  give  a  right  to  the  pres- 
ent enjoyment  of  it.  It  was  not,  however,  a 
mere  expectancy  nor  a  naked  possibility,  but 
it  was  a  possibility  coupled  with  a  present 
interest.  It  was  visible,  tangible  property, 
and,  like  any  other  insurance  policy,  it  was 
capable  of  assignment  and  had  an  apprecia- 
ble value.  Each  party  took  a  conditional, 
not  an  absolute,  right  to  the  whole  policy. 
It  was  not  a  condition  precedent,  but  subse- 
quent. The  title  vested  in  point  of  right 
immediately,  but  was  liable  to  be  devested 
upon  the  happening  of  a  subsequent  event. 
The  right  to  the  policy,  in  a  strict  sense,  was 
not  contingent.  The  possession  and  enjoy- 
ment of  the  fund  thereby  created  were  post- 
poned to  the  future,  and  were  contingent. 
Ihis  contingency  applied  to  both  parties, — 
to  th«  wife  as  well  as  to  the  children.  Her 
enjoyment  of  the  fund  depended  upon  her 
surviving  her  husband;  the  children's  upon 
Iter  husband  surviving  her.  In  respect  to 
each,  it  was  a  then  present  right  to  the  fu- 
ture enjoyment  of  property,  but  it  was  liable 
to  be  defeated  by  a  subsequent  contingency, 
and  was  certain  to  be  defeated  as  to  one  of 
them.  That  such  a  right  is  recognized  as 
property,  and  is  transmissible  to  heirs,  is 
a  proposition  abundantly  established  by  the 
authorities." 

The  genera]  rule  is  that,  where  the  con- 
tingency is  of  such  a  nature  that  no  interest 
vests  until  the  happening  of  the  event  upon 
which  the  estate  depends,  nothing  is  trans- 
mitted to  the  heirs.  So,  too,  if  the  death  of 
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a  party  in  whom  a  contingent  interest  is 
vested  is  an  event  by  reason  of  its  happening 
before  some  other  event  upon  which  the  es- 
tate is  given  to  others,  the  heirs  take  noth- 
ing. In  the  present  case,  however,  the  wid- 
ow was  to  take  the  whole  on  condition  she 
survived  her  husband;  but,  if  she  departed 
this  life  before  him,  the  fund  was  to  be  paid 
in  full  to  her  children.  These  children,  then, 
as  in  the  case  of  Continental  L.  Ins.  Co.  v. 
Palmer,  were  vested  with  this  fund  on  condi- 
tion that  the  mother  died  before  the  assured. 
Til  is  event  happened.  The  right  was  more 
than  a  mere  expectancy  or  naked  possibility. 
It  was  a  possibility  coupled  with  an  interest, 
which  was  transmissible  to  the  heirs  of  the 
children.  This  rule  was  adopted  in  Connec- 
ticut Mut.  L.  Ins.  Co.  V.  Fish,  59  N.  H.  120; 
Winslow  V.  Ooodtoin,  7  Met.  363.  See  also 
Lockwood  V.  Michigan  Mut.  L.  Ins.  Co.  108 
Mich.  334.  The  rule  is  stated  by  Chancellor 
Kent  (4  Kent,  Com.  p.  261),  that  "all  con- 
tingent and  executory  interests  are  assign- 
able in  equity,  and  will  be  enforced  if  made 
for  a  valuable  consideration ;  and  it  is  settled 
that  all  contingent  estates  of  inheritance,  as 
well  as  springing  and  executory  uses  and 
possibilities  coupled  with  an  interest,  where 
the  person  to  take  is  certain,  are  transmissi- 
ble by  descent,  and  are  devisable  and  assign- 
able.'' Kedf.  Wills,  p.  389,  also  lays  down 
the  rule  that  "it  seems  to  be  settled  beyond 
all  question  that  all  vested  estates,  even 
though  liable  to  be  defeated  by  conditions 
subsequent,  are  transmissible,  and  by  conse- 
quence devisable." 

The  policy  expressly  provides  that  it  shall 
not  be  assigned,  and  there  is  nothing  con- 
tained in  it  giving  the  assured  the  right 
to  name  new  beneficiaries.  It  is  there- 
fore certain  that  George  Voss,  at  the  in- 
ception of  the  contract  contained  in  the 
policy,  had  a  vested  interest  therein,  though 
contingent,  and  at  his  death  that  interest 
descended  to  his  widow  and  children,  and 
they  may  maintain  an  action  therefor. 

The  declaration  sets  forth  substantially 
that  Katharina  Engelkin^,  at  her  decease, 
left  two  children  her  surviving.  It  nowhere 
appears  but  that  the  other  child  is  still  liv- 
ing. If  so,  that  child,  or  the  representative 
of  that  child,  is  equaHy  interestea  in  this  lit- 
i<;ation,  and  should  share  the  proceeds  of 
this  policy  with  the  widow  and  children  of 
George  Voss.  That  child  is  not  made  a  party 
to  this  suit.  The  plaintiffs  cannot  be  per- 
mitted to  thus  split  up  the  demand.  It  is  a 
single  cause  of  action,  and  the  plaintiffs  can- 
not present  a  part  of  it  in  this  action,  and 
leave  the  rest  to  be  litigated  in  another  suit. 
The  rule  was  settled  in  Continental  Ins.  Co. 
V.  H.  M.  Loud  d  Sons  Lumber  Co.  93  Mich. 
139,  and  the  cases  there  cited. 

The  demurrer  must  he  sustained  on  this 
ground,  but  without  prejudice  to  the  bring- 
ing of  an  action,  in  which  all  the  necessary 
parties  are  joined. 

The  other  Justices  concur. 
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STATE  of  Montana,  ex  rel.  E.  W.  KNIGHT, 
JR.,  et.  al,,  Appts,, 

V. 

HELENA  POWER  A  LIGHT  COMPANY, 

Respt, 

( Mont ) 

The  operation  of  a  line  of  street  rall- 
'iray  ^irliieb  Itas  been  abandoned  can- 
not be  specially  enjoined  as  a  legal  duty  by 
writ  of  mandate,  where  the  right  of  the  cor- 
poration to  use  the  streets  was  given  by  ordi- 
nances granting  it  the  franchise  and  easement 
of  maintaining  Its  railway  in  the  street,  sub- 
ject to  fcH'felture  for  failure  to  operate  It, 
and  there  is  no  express  provision  requiring 
the  maintenance  or  operation  of  the  line. 

(March  81,  1899.) 

APPEAL  by  relators  from  a  judgment  of 
the  District  Court  for  Lewis  and  Clarke 
County  denying  a  writ  of  mandamus  to  re- 
quire defendant  to  operate  a  portion  of  its 
street-railway  system.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Clayberg,  Corbett,  ft  Gnim  for 
appellants. 

Mcfisitt.  Toole,  Baoh,  A  Toole  and  Maa- 
■ena  Billiard,  for  respondent: 

The  writ  of  mandate  will  not  be  granted 
unless  the  court  can  place  its  finger  upon  a 
specific  duty  imposed  by  the  law. 

Before  the  city  authorities  have  directed 
us  what  to  do  there  is  no  positive  duty  to 
run  the  cars  at  any  particular  time  or  times. 

Northern  P.  R.  Co.  v.  Wctshingion  Terri- 
tortf,  Dustin,  142  U.  S.  492,  35  L.  ed.  1092. 

A  contract  to  run  cars  could  not  be  en- 
forced by  a  mandamus. 

High,  Extr.  Legal  Rem.  99  25,  321 ;  State, 
Mount  Pleasant  Cemetery  Co.,  v.  Paterson, 
N.  d  N.  7,  R.  Co.  43  N.  J.  L.  505. 

There  is  no  particular  service  which,  un- 
der any  circumstances  this  court  can  compel. 
To  merely  operate  a  road  is  too  indefinite. 

High,  Extr.  Le^al  Rem.  99  538,  539,  561. 

A  distinction  is  to  be  made  between  a 
street-railway  franchise,  granted  by  the  leg- 
islature, and  the  permission  of  a  municipal- 
ity to  the  occupation  of  its  streets  by  a  rail- 
way company;  the  latter  is  not  a  franchise, 
but  a  license,  which  may  be  forfeited  or 
abandoned. 

23  Am.  dk  Eng.  Enc.  Law,  p.  977 ;  Galves- 
ton City  R.  Co.  y.  Galveston  City  Street  R. 
Co.  63  Tex.  529 ;  Chicago  City  R.  Co.  v.  Peo- 
ple, Story,  73  111.  541 ;  Belleville  v.  Citizens* 
Horse  R.  Co.  152  111.  171,  26  L.  R.  A.  681 ; 
People  v.  Rome,  W.  d  0.  R.  Co.  103  N.  Y. 
106;  Northern  P.  R.  Co.  v.  Washington  Ter- 
ritory, Dustin,  142  U.  S.  498,  35  L.  ed.  1094. 

A  permission  to  occupy  streets  with  a 
railroad  track  should  plainly  appear  and  not 
be  left  to  be  derived  by  doubtful  implication 
from  the  generality  of  language. 


Chicago,  D.  d  V.  R.  Co.  v.  Chicago,  121  IlL 
176. 

There  was  no  authority  in  the  city  council 
at  the  time  of  the  passage  of  ordinances  Nos. 
20  and  212  to  grant  the  franchifie  men- 
tioned therein,  and  hence  there  was  no  au- 
thority to  impose  a  condition  that  the  road 
should  be  continuously  operated  under  that 
franchise. 

San  Antonio  Street  R.  Co.  v.  State,  Elmen- 
dorf,  90  Tex.  520,  35  L.  R.  A.  662;  Northern 
P.  R.  Co.  V.  Washington  Territory,  Dustin, 
142  U.  S.  492,  35  L.  ed.  1092;  Com.  v.  Fiteh- 
burg  R.  Co.  12  Gray,  180;  State,  Atty.  Gen., 
V.  Southern  Minnesota  R.  Co.  18  Minn.  40; 
People  V.  New  York,  L.  E.  d  W.  R.  Co.  104 
N.  Y.  58,  58  Am.  Rep.  484. 

Per  Curiam  s 

Relators  applied  to  the  district  court  of 
Lewis  and  Clarke  county  for  a  peremptory 
writ  of  mandamus  requiring  the  respondent, 
a  street-railway  company,  to  operate  a  por- 
tion of  its  system.  The  affidavit  in  support 
of  the  petition  or  application  discloses  the 
following  facts:  That  respondent  is  a  cor- 
poration under  the  laws  of  Montana,  and  for 
several  years  last  past  has  been,  and  now  is, 
engaged  in  the  business  of  operating  street 
railways  in  the  city  of  Helena;  that  on  July 
13,  1889,  and  on  October  8,  1890,  by  two 
several  ordinances  of  the  said  city  there  were 
granted  to  the  predecessors  in  interest  of  the 
respondent  the  right,  license,  franchise,  and 
easement  of  laying  down  and  maintaining  in 
certain  streets  of  Helena  a  street-railway 
track,  and  of  operating  a  line  of  street  cars 
thereon,  by  which  ordinances  it  was,  among 
other  things,  substantially  provided  that  un- 
less the  grantees,  or  their  successor  or  as- 
signs, should  within  a  certain  period  of  time 
construct  and  operate  a  designated  portion 
of  the  line  of  railwav,  the  right  and  privi- 
lege so  granted  would  be  forfeited  as  to  the 
parts  of  the  line  where  the  failure  occurred; 
that  by  9  12  of  article  8  of  chapter  19  of  the 
Revised  Ordinances  of  the  City  of  Helena  of 
1890,  it  is  provided:  ''On  all  routes  the  cars 
shall  be  run  for  such  number  of  hours  each 
day,  and  at  such  intervals,  and  allowed  to 
stajid  for  such  length  of  time  at  either  ter- 
minus of  the  road,  as  the  city  council  may 
from  time  to  time  direct  by  resolution  or  or- 
der;" that  in  1894  respondent  succeeded  to 
the  rights  of  the  original  grantees  named  in 
the  ordinances;  that  the  respondent,  after 
acquiring  the  rights  granted  by  the  ordi- 
nances, operated  the  railways  from  1894  un- 
til June  30,  1898,  and  that  on  or  about  the 
date  last  mentioned  it  refused  to  run  its  cars 
on  its  line  known  as  the  "Lenox  Addition 
Line,"  or  to  operate  the  same,  although  re- 
quested so  to  do,  and  has  abandoned  the 
same,  and  threatens  to,  and  will,  unless  oth- 
erwise  directed,    take   up   and   destroy   the 


Note. — For  mandamus  to  compel  the  opera- 
tion of  a  railroad  or  street  railway,  see  also 
State.  Little,  v.  Dodge  City,  M.  &  T.  R.  Co. 
(Kan.)  24  L.  R.  A.  564  and  note;  also  Chicago 
A  A.  R.  Co.  V.  People,  Hunt  (111.)  26  L.  R.  A. 
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See  also  45  L.  R.  A.  837. 


224  :  People,  Cantrell.  v.  St.  Lonls,  A.  &  T.  H. 
R.  Co.  (111.)  35  L.  R.  A.  666;  San  Antonio 
Street  R.  Co.  v.  State,  Blmendorf  (Tex.)  36  L, 
R.  A.  662;  and  State,  Grlnsfelder,  v.  Spokane 
Street  R    Co.   (Wash.)  41  L.  R.  A.  615. 


1899. 
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track  built  to  and  through  the  Lenox  addi- 
tion ;  and  that  the  railway  company  is  fully 
equipped  with  apparatus  necessary  for  its 
operation.  Responaent  demurred  for  insuffi- 
ciency. The  demurrer  was  sustained,  and  a 
judgment  entered  dismissing  the  application. 
Relators  appeal. 

The  writ  of  mandate  may  be  issued  to 
compel  the  performance  of  an  act  which  the 
law  specially  enjoins  as  a  duty  resulting  from 
an  office,  trust,  or  station.  Code  Civ.  Proc. 
§  1961.  Is  the  operation  of  the  line  of 
street  railway  which  respondent  has  aban- 
doned an  act  specially  enjoined  as  a  legal 
duty?  We  think  it  is  not.  It  does  not  ap- 
pear that  the  charter  of  respondent,  or  the 
statute  under  which  it  was  organized,  re- 
quires it  to  maintain  or  operate  a  line  of 
railway;  nor  is  it  claimed  that  the  state  has 
delegated  to  respondent  the  right  to  exercise 
the  power  of  eminent  domain.  It  does  not 
appear,  indeed,  whether  it  owes  its  existence 
to  a  special  act  of  the  legislature,  or  to  a 
compliance  with  the  terms  of  some  general 
act  authorizing  the  formation  of  corpora- 
tions thereunder.  At  the  argument  the 
statement  was  made  that  respondent  was  or- 
ganized and  exists  under  chapter  25,  div.  5, 
Comp.  Stat.  1887,  entitled  "Corporations  for 
Industrial  or  Productive  Purposes;"  but 
nothing  contained  in  that  chapter  may  be  so 
interpreted  as  to  impose  upon  the  respondent 
the  obligation  to  continue  the  operation  of 
any  portion  of  its  system  of  railways.  The 
ordinances  of  the  city  are  barren  of  language 
expressing  or  implying  the  intention  of  the 
council  to  impose  such  duty.  On  the  con- 
trary, they  merely  grant  the  right  and  priv- 
ilege of  constructing,  operating,  and  main- 
taining railways  in  pariiculur  streets.  The 
precise  point  arose  in  StatCy  FAmendorf,  v. 
8an  Antonio  Street  R.  Co.  10  Tex.  Civ.  App. 
12,  where  the  court  held  that,  under  such  cir- 
cumstances as  those  presented  in  the  case  at 
bar,  the  specific  duty  was  imposed  upon  the 
corporation  to  operate  its  line,  and  that 
mandamus  would  issue  to  compel  perform- 
ance. The  case  was  taken  to  the  supreme 
court  by  writ  of  error  to  the  court  of  civil 
appeals,  and  in  the  court  of  last  resort  the 
juogment  was  reversed.  San  Antonio  Street 
R.  Co,  V.  State,  Elmendorf,  90  Tex.  520, 
35  L.  R.  A.  662.  The  question  received 
the  most  careful  consideration  of  the 
supreme  court  of  Texas,  and  ite  opin- 
ion, which  was  filed  in  1897,  is  the  latest 
enunciation  of  the  principles  applicable 
thereto.  So  clearly  and  accurately  does  the 
court  state  the  reasons  for  its  decision,  that 
we,  believing  them  sound,  and  controlling  the 
determination  of  this  cause,  <juote  and  adopt 
the  following :  "It  is  one  thing  to  hold  that 
a  company  which  has  accepted  a  charter  au- 
thorizing it  to  construct  a  line  of  railroad, 
with  power  to  condemn  property,  and  has 
constructed  and  is  maintaininfi:  its  line,  may 
be  compelled  to  so  operate  its  line  as  reason- 
ably to  meet  the  necessities  of  the  public; 
and,  as  we  think,  it  is  quite  a  different  one 
that  a  railroad  company,  by  the  acceptance 
of  its  charter,  which  simply  makes  it  lawful 
to  construct  and  maintain  a  railroad,  as- 
sumes an  obligation  to  construct  it,  and  to 
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maintain  its  operation  so  long  as  its  ooipo- 
rate  existence  may  continue.  .  .  .  ^e 
legislature,  in  creating  a  corporation,  has 
the  power  to  give  it  an  option  to  do  or  not  to 
do  the  acts  which  it  is  authorized  to  perform. 
On  the  other  hand,  it  may  impose  upon  the 
corporation,  as  the  law  of  its  creation,  the  ob- 
ligation to  exercise  to  their  fullest  extent  the 
powers  which  are  granted.  In  either  case 
the  proposed  corporators  may  accept  or  not; 
and  in  the  latter,  if  they  do  accept,  they  may 
be  compelled  by  mandamus  to  perform  the 
duties  so  imposed.  But  to  say  that  in 
granting  a  charter  to  do  a  public  service 
there  is  no  difference  between  making  it  law- 
ful to  do  an  act,  and  imposing  it  as  an  obli- 
gation to  perform  it,  is  to  say  that,  by  reason 
of  the  public  interest  involved,  language  is 
to  have  a  different  construction  and  effect 
from  what  it  would  have  in  statutes  in  gen- 
eral or  in  private  contracts.  Expressions 
may  be  founa  in  the  opinions  of  courts  which 
countenance  that  doctrine,  but  we  think 
there  it  is  based  upon  an  assumption  that 
cannot  be  maintained  upon  sound  principle. 
In  legislating,  the  lawmaking  power  unaer- 
takes  to  determine  what  is  to  the  interest  of 
the  public,  and,  under  the  limitations  of  the 
Constitution,  it  is  the  sole  judge  of  what  will 
promote  the  public  utility,  and  must  be  pre- 
sumed to  be  capable  of  expressing  its  will  in 
intelligible  words.  When,  therefore,  a  cor- 
poration, whether  quasi  public  or  purely  pri- 
vate, is  granted  the  privuege  of  doing  an  act, 
and  there  are  in  its  charter  no  express  terms 
which  make  it  obligatory  to  do  the  act,  or 
ot^er  words  from  which  by  fair  construction 
that  intention  can  be  gleaned,  we  do  not  see 
upon  what  sound  principle  the  duty  can  be 
imposed.  The  allegations  in  the  petition  in 
this  case  show  that  the  respondent  company 
was  chartered  merely  for  the  purpose  of  con- 
structing and  operating  street  railways  in 
the  city.  The  special  act  merely  gave  it  the 
right  of  corporate  existence  for  the  purpose 
indicated.  Tugwell  v.  Eagle  Pass  Ferry  Co^ 
74  Tex.  480,  492.  The  streets  were  under 
the  control  of  the  city  council.  The  company 
could  do  nothing  without  the  consent  of  the- 
council.  The  franchise  in  question  was 
granted  by  the  city  council,  and  the  claim  ia 
that  it  is  by  virtue  of  that  concession,  and 
its  acceptance  by  the  company,  that  the  duty 
arose.  But  the  ordinance  (which  is  quoted 
above)  merely  grants  *the  privilege*  of  con- 
structing and  maintaining  street  railways 
over  the  lines  therein  designated.  No  clear- 
er words  of  mere  permission  could  have  been 
employed.  Not  only  this,  but  there  is  in  the 
ordinance  neither  sentence,  phrase,  nor  word,, 
that  indicates  that  it  was  the  intention  of 
the  council  to  make  it  a  condition  of  the  ac- 
ceptance of  its  grant  that  the  company 
should  be  bound  to  construct  and  operate 
railways  over  the  streets  which  were  therein 
specified.  The  company  are  required  to  ob- 
serve all  the  ordinances  of  the  city  then  ex- 
isting, but  it  is  not  averred  that  there  was 
any  ordinance  in  existence  at  the  time  of  the 
acceptance  of  the  franchise  which  imposed 
that  obligation.  .  .  .  It  is  clear  that  the 
ordinance  in  this  case  neither  by  express 
terms  nor  by  implication  imposes  the  duty 
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upon  the  company.  If  the  duty  to  construct 
and  maintain  the  line  is  to  be  established,  it 
must  be  upon  the  assumption  that  every 
privilege  granted  by  a  legislative  body  in  ref- 
erence to  matter  of  public  interest  imposes 
upon  the  grantee  who  accepts  it  the  duty  to 
perform  the  acts  he  is  allowed  to  perform. 
The  assumption,  in  our  opinion,  is,  as  we 
have  already  intimated,  not  based  upon 
Bound  reason ;  and  is  in  opposition,  at  least, 
to  the  weight  of  authority.  .  .  .  We  are 
of  opinion,  also,  that  the  fact  that  the  road 
has  been  constructed  and  operated,  and  that 
a  part  is  now  operated,  makes  no  difference. 
Under  the  ^rant  of  a  privilege  to  construct 
and  maintain,  if,  after  acceptance,  it  is  per- 
missive only  to  construct,  it  is  not  obligatory 
to  maintain.  But  we  do  not  hold  that  the 
company  can,  against  the  will  of  the  city, 
operate  a  part  of  its  line,  and  not  the  whole. 
A  privilege  to  establish  an  entire  line  of 
street  railway  may  be  granted  when  the 
privilege  of  constructing  and  operating  a 
part  only  would  not  be,  and  for  a  failure  to 
operate  a  part  it  would  seem  that  the  whole 
might  be  forfeited.  It  seems  to  us  that  the 
remedy  in  this  case  is  to  forfeit  the  franchise 
to  operate  the  branch  line  in  controversy. 
.  .  .  We  would  not  be  understood  as 
holding  that  the  common  law  does  not  im- 
pose some  duties  upon  companies  chartered 
«8  conunon  carriers,  which  may  be  enforced 


by  mandamus,  although  no  mention  of  such 
duties  mav  be  found  m  their  charters.  All 
carriers  who  undertake  to  transport  goods  or 
passengers  for  the  public  assume  certain  du- 
ties to  the  public ;  but  certainly  carriers  who 
are  not  corporations  may  at  any  time  dis- 
continue the  business,  if  they  elect  to  do  so ; 
and  we  see  no  good  reason  why  corporation? 
may  not  discontinue  their  enterprises,  when 
the  charter  does  not  in  express  terms  or  by 
fair  implication  forbid  it.  If  it  is  the  will 
of  the  legislature,  or  of  a  municipal  body  to 
whom  the  power  to  confer  the  privilege  may 
have  been  granted,  to  impose  upon  the  cor- 
poration the  duty  to  construct  and  to  con- 
tinue to  operate  the  work,  instead  of  a  mere 
permission  to  do  so,  it  is  not  difficult  so  to 
provide  by  incorporating  into  the  grant 
some  language  which  evinces  that  inten- 
tion." See  also  Booth,  Street  Railways,  § 
65. 

If  the  council,  by  resolution  adopted  or  or- 
der made  under  the  authority  i./  §  12  of  ar- 
ticle 3  of  chapter  19,  supra^  should  attempt 
to  regulate  the  running  of  the  cars  on  a  por- 
tion of  the  system  not  abandoned,  but  in  op- 
eration, a  question  different  from  that  in- 
volved in  this  case,  and  requiring  the  appli- 
cation of  other  principles,  would  be  pre- 
sented. 

The  judgment  is  affirmed. 


TEXAS  COURT  OF  CRIMINAL  APPEALS. 


V.  A.  UPCHURCH,  Appi., 

V. 

STATE  of  Texas. 

(86  Tex.  Crlm.  Rep.  624.) 

1.     Under     a     iitatiite     permitting     dls- 
charflre   of  tlie  Jury  In  a   felony  case 

upon  one  of  them  becoming  sick  or  In  case  of 
accident  or  cIrcumstaDce  occurring  to  prevent 
their  being  kept  together,  the  necessary  facts 
must  be  Judicially  determined,  and  if  the 
judge,  when  absent  from  the  courtroom,  and 
In  the  absence  of  the  prisoner,  acts  upon  rep- 
resentatlonct  made  to  him,  and  excuses  a 
Juror,  th0  prisoner  will  be  entitled  to  release. 


8.  A  plea  of  fornier  Jeopardy  aliomld 
be  snatalned  where  after  the  evidence  for 
the  state  had  been  introduced  at  the  former 
trial  the  Judge,  when  absent  from  the  court- 
room, and  in  the  absence  of  the  prisoner,  re- 
leased a  Juror  upon  representations  as  to  the 
dangerous  sickness  of  his  wife  which  resulted 
In  the  discharge  of  the  Jury  without  a  verdict. 

(December  22,  1806.) 

APPEAL  hy  defendant  from  a  judgment 
of  the  District  Court  for  McLennan 
County  convicting  him  of  murder.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 


NOTB. — Former  jeopardy  by  reason  of  the  dis- 
charge of  the  jury  in  the  prisoner'e  absence, 

I.  Introduction. 
II.  General  rule. 

III.  Plea  allowed. 

IV.  Plea  disallowed. 

This  note  Is  confined  to  the  consideration  of 
the  question  of  former  Jeopardy  by  reason  of 
the  discharge  of  the  Jury  In  the  prisoner's  ab- 
sence, and  does  not  deal  with  cases  which  In 
any  way  Involve  the  question  of  his  consent  to 
such  discharge. 

I.  Introduction. 

The  cases  would  seem  to  be  In  harmony  In 
holding  that  the  defendant  in  a  criminal  prose- 
cution has  a  right  to  be  present  in  court  at 
the  time  the  Jury  is  discharged  before  they  have 
arrived  at  a  verdict,— especially  where  his  ab- 
44  L.  R.  A. 

See  also  48  L.  R.  A.  254. 


sence  Is  not  due  to  his  own  voluntary  or  unlaw- 
ful acts. 

The  case  of  Upchurch  v.  State  fully  supports 
the  holding  of  the  courts  in  this  direction,  and 
Is  In  full  accord  with  the  principles  declared  In 
the  earlier  cases  of  Rudder  v.  State.  29  Tex. 
A  pp.  262 :  State  v.  Sommers,  60  Minn.  90 : 
State  ▼.  Wilson,  60  Ind.  487.  19  Am.  Rep.  719 : 
State  V.  Alman,  64  N.  0.  364.  867 :  Et  parte 
Tlce,  32  Or.  179 ;  and  other  cases  infra,  II..  III. 

A  distinction  is  clearly  drawn  between  a  dis- 
charge of  a  Jury  in  the  presence  of  the  prisoner 
and  a  discharge  In  his  absence.  In  the  case  nf 
Maden  v.  Emmons.  83  Ind.  331.  infra.  III., 
which  also  supports  the  above  rule. 

The  cases  also  appear  to  be  unanimous  In 
holding  that  if  the  absence  of  the  prisoner  Is 
due  to  hi.s  own  voluntary  and  unlawful  act  he 
cannot  object  to  the  court's  action  in  discharg- 
ing the  Jury.  This  is  shown  by  the  cases  of 
People  V.  Higglns.  50  Cal.  357 :  Alston  v.  8tate» 
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Messrs.  Sam  B.  Thomas,  F.  H.  Robert- 
•OBy  and  John  W.  Davis  for  appellant. 

Mr.  ICaiui  Trioo,  for  the  State: 

The  action  of  the  trial  court  in  discharg- 
ing juror  Abbott  upon  receipt  of  information 
that  his  wife  was  sick  and  would  probably 
die  before  morning,  and  subsequently  dis- 
charging the  entire  panel,  thereby  making 
mistrial  of  the  cause,  is  amply  supported 
by  Code  Grim.  Proc.  art.  737,  which  pro- 
vides: "If,  after  the  retirement  of  the  jury, 
in  a  felony  case,  any  cne  of  them  becomes  so 
sick  as  to  prevent  the  continuance  of  his 
•duty,  or  any  accident  or  circumstance  occur 
to  prevent  their  being  kept  together,  the  jury 
mav  be  discharged." 

See  Ellison  v.  State,  12  Tex.  App.  580: 
Sterling  v.  State,  15  Tex.  App.  249;  1 
Tliomp.  Trials,  §  90. 


The  rule  that  the  prisoner  must  be  pres- 
ent and  consent  to  the  discharge  is  not  ar- 
bitrarily applied  to  all  times  and  conditions 
as  it  only  applies  to  express  waiver  by  de- 
fendant. Contingencies  may  arise  in  which 
the  law  enters  the  waiver  for  him,  that  is, 
so  far  as  he  might  object  to  again  being 
placed  upon  trial,  for  instance,  the  sickness 
or  death  of  the  judge  or  a  juror  pending 
trial.  The  necessities  of  such  case  force  a 
mistrial  by  operation  of  law. 

1  Bishop,  Grim.  Law,  §  1032;  1  Bishop, 
Crim.  Proc.  §  272 ;  State  v.  Smith,  44  Kan. 
75,  8  L.  R.  A.  774. 

Henderson,  J.,  delivered  the  opinion  of 
the  court: 
j      Appellant  was  convicted  of  murder  in  the 
second  degree,  and  given   ten  years  in  the 


109  Ala.  51,  53 :  Price  ▼.  State,  36  Miss.  531, 
T2  Am.  Dec.  195. 

II.  General  rule. 

In  Bishop's  Crlm.  Proc.  S  272.  subdlv.  2.  It 
Is  said.  If  any  fact  Is  to  be  established  requiring 
or  necessitating  the  discharge  of  the  Jury  before 
the  verdict,  as  the  sickness  of  one  of  the  panel, 
plainly  the  prisoner  must  be  present. 

The  principle  of  law  which  governs  the  court 
In  this  class  of  cases  is  that  a  prisoner  accused  of 
felony  must  appear  in  person  in  all  proceedlnjrs 
had  in  his  case  and  the  rule  therefore  necessi- 
tates his  presence  in  a  capital  case  through 
every  stage  of  the  trial.  Rudder  v.  State,  29 
Tex.  App.  262. 

While  the  inability  of  the  jury  to  agree  may 
be  such  a  necessity  as  will  entitle  the  court  to 
discharge  them,  yet  If  the  defendant  is  prose- 
cuted for  a  felony  he  has  the  right,  unless  he 
lias  waived  it.  to  be  present  at  the  time  of  such 
discharge ;  and  If  in  such  a  case  the  Jury  Is  dis- 
charged without  the  consent  of  the  defendnut 
and  during  his  enforced  absenco.  he  en? not  be 
Again  tried  for  the  same  offense,  and  his  plea 
•of  former  Jeopardy  will  stand.  State  v.  Som* 
mers.  60  Minn.  90. 

The  case  of  State  v.  Hurlburt,  I  aoot  (Conn.) 
1H).  was  also  one  in  which  the  court  held  that 
the  defendant  must  appear  or  there  would  be 
T.o  propriety  in  receiving  a  verdict,  but  the  re- 
i)ort  only  shows  that  the  defendant  was  out 
upon  bail,  and  it  does  not  further  appear 
whether  his  absence  was  voluntary  or  otherwise. 

The  discharge  of  the  Jury  must,  however, 
arise  ftx>m  a  necessity  determined  by  law.  Mil- 
ler V.  State,  8  Ind.  825. 

III.  Plea  alloioed. 

In  TJPCHURCH  V.  Statb  the  above  statement  of 
the  law  by  Mr.  Bishop  is  upheld  and  commented 
upon.  In  this  case  the  action  of  the  court  in 
discharging  the  Jury  was  held  to  be  without  au- 
thority of  law,  and  the  defendant  was  therefore 
ordered  to  be  discharged  upon  his  plea  of  former 
Jeopardy.  The  action  of  the  Judge  in  discharg- 
ing the  Jury  was  not  in  open  court.  It  was  at 
night  some  distance  away  from  the  courtroom 
and  in  the  absence,  not  only  of  the  Jury,  but  of 
the  prisoner  and  his  counsel.  It  was  also  taken 
on  the  ex  parte  statement  of  an  officer  of  the 
court  that  someone  bad  Informed  him  that  the 
wife  of  one  of  the  Jurors  was  very  sick. 

One  of  the  grounds  of  the  decision  of  the 
'Conrt  in  the  above  case  was  that  the  defendant 
had  a  right  to  be  heard  at  the  time  of  the  dis- 
•charge  of  the  Jury,  and  was  not  forced  to  wait 
until  a  Bobsequent  term  in  order  to  ascertain 
whether  the  court's  action  in  so  discharging  the 
Jury  was  correct  or  not. 
44  L.  R.  A. 


In  Rudder  v.  State.  29  Tex.  App.  262,  the  de- 
fendant's plea  of  former  Jeopardy  in  a  prosecu- 
tion for  murder  In  the  second  degree  was  upheld 
where  the  Jury  at  the  former  trtal  had  failed  to 
agree  upon  their  verdict  and  were  discharged 
by  the  court  without  the  consent,  and  in  the  ab- 
sence, of  the  defendant,  who  was  confined  in  the 
county  Jail  under  order  of  the  court,  and  over 
the  objections  of  his  counsel.  In  this  case  the 
Jury  had.  been  absent  some  forty-eight  hours. 

It  is  perfectly  settled  that  in  a  trial  for  felony 
no  order  which  may  prejudice  the  prisoner  can 
rightfully  be  made  in  his  absence.  State  v.  Al- 
man.  64  N.  C.  364,  367.  In  this  case  the 
prisoner  was  indicted  for  murder,  and  the  Jury 
were  discharged  during  his  absence,  and  also 
during  that  of  his  counsel,  upon  their  report- 
ing to  the  court  that  they  were  unable  to  agree 
upon  a  verdict  after  a  deliberation  of  about 
forty-five  hours.  The  court  ordered  the  prison- 
er discharged. 

And  the  discharge  of  the  Jury  worked  a  re- 
lease of  a  prisoner  indicted  for  an  attempt  to 
kill  where  the  cause  was  submitted  to  the  Jury, 
who  reported  to  the  Judge  that  they  were  unable 
to  agree,  whereupon  he  discharged  them  with- 
out notice  to,  or  the  consent  of,  the  defendant, 
or  of  his  attorney,  and  In  the  absence  of  both. 
State  V.  Shuchardt,  18  Neb.  454.  In  this  case 
the  Jury  had  only  been  In  consultation  eleven 
hours,  and  not  long  enough  to  show  that  there 
was  no  probability  of  their  agreeing,  and  therer 
fore  the  court  had  no  power  to  discharge  them 
on  that  ground  alone,  without  the  consent  of 
the  defendant,  and  It  was  also  shown  that  the 
court  remained  in  session  for  some  days  after- 
wards. 

The  plea  of  former  Jeopardy  was  upheld  In 
Finch  V.  State,  53  Miss.  363,  365,  upon  an  In- 
dictment for  grand  larceny,  where  the  Jury  re- 
turned into  court,  announced  the  prisoner  guilty, 
and  were  thereupon  discharged  without  the 
prisoner's  presence,  who  had,  by  order  of  the 
Judge,  been  placed  in  Jail,  and  the  Jury  were 
thereupon  recalled.  The  court  held  that  the 
accused  had  the  right  to  be  present  when  the 
verdict  was  received,  and  that  the  court  had 
no  right  to  discharge  the  Jury  under  the  circum- 
stances, and  that  the  defect  was  not  ciiri'd  by 
the  subsequent  recalling  of  the  Jury,  as  they 
could  not  after  a  discharge  be  lawfully  reas- 
sembled. 

In  State  v.  Smith,  44  Kan.  75,  8  L.  R.  A. 
774,  the  sickness  of  ore  of  the  Jurors  was  re- 
ported to  the  court  in  the  absence  of  the  prison- 
er. The  Judge  In  open  court,  and  when  the  de- 
fendant's counsel  was  present,  but  the  prisoner 
was  absent  in  Jail,  discharged  the  panel.  On 
these  facts  the  plea  of  former  Jeopardy   was 
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penitentiary;  hence  this  appeal.  On  the  trial 
of  the  case,  appellant  interposed  a  plea 
of  former  jeoparay.  The  plea  set  out  that 
the  case  against  this  defendant  had  been 
tried  at  a  former  term  of  the  court;  that 
pending  the  trial,  and  after  all  the  evidence 
for  the  state  had  been  introduced,  and  the 
court  had  adjourned  over  night,  the  wife  of 
one  of  the  jurors  was  reported  to  be  very  ill, 
the  report  being  made  to  the  sheriff.  At 
about  12  o'clock  of  that  night,  the  sheriff  re- 
ported the  fact,  as  communicated  to  him  by 
a  neighbor  of  the  juror,  Jesse  Abbott,  that 
the  wife  of  said  Abbott  was  taken  suddenly 
sick,  and  not  expected  to  live,  said  report 
being  made  to  the  judge  at  his  room,  some 
distance  from  the  courthouse;  whereupon 
the  court  directed  the  sheriff  to  discharge 
said  juror,  Jesse  Abbott,  and  permit  him  co 
go  home  to  his  wife,  which  was  accordingly 


done.  In  the  morning,  when  the  court 
opened,  but  eleven  of  the  jurors  appeared^ 
defendant  and  his  counsel  being  present  and 
ready  to  proceed  with  the  trial.  The  defend- 
ant and  nis  counsel  for  the  first  time  were- 
then  apprised  of  the  action  of  the  judge  in 
discharging  said  juror.  They  stated  that 
they  were  unwilling  to  proceed  without  a 
full  jury,  and  the  court  then  proceeded  to, 
and  did,  discharge  the  rest  of  the  jury,  on 
its  own  motion,  over  the  protest  of  the 
defendant,  and  continued  said  case  until  the 
next  regular  term  of  the  court.  This  action 
of  the  court  was  properly  excepted  to  at  the 
time.  This  plea  was  in  propria  forma. 
On  the  trial  of  the  case,  the  judgment  dis- 
charging the  jury  at  the  former  trial,  and 
reciting  the  facts,  was  presented  to  the  court 
and  the  action  of  the  court  invoked  on  said 
plea,  which  was  overruled,  and  the  plea  per- 


upheld  upon  the  ground  that  the  record  ought 
to  show  afflrmatlvely  the  existence  of  the  fact 
which  Induced  such  order  and  justified  the 
exercise  of  the  power,  and,  as  the  Rickuess  did 
not  happen  in  the  immediate  presence  of  the 
court  the  fact  ought  to  be  established  iu  accord- 
ance with  the  rules  which  goyem  In  all  cases 
where  a  fact  ought  to  be  judicially  established. 

And  the  plea  was  held  to  coustltute  a  suf- 
ficient bar  to  any  further  prosecution  in  State 
▼.  Wilson,  50  Ind.  487,  19  Am.  Rep.  719,  where 
the  defendant,  who  was  Indicted  for  murder, 
was  absent  by  reason  of  his  confinement  and 
restraint  In  jail  when  the  jury  were  discharged 
upon  their  reporting  to  the  court  that  the; 
could  not  agree  upon  a  verdict. 

In  this  case  the  jury  had  been  deliberating  on 
their  verdict  for  thirty- two  hours,  and  their 
answer  showed  that  there  was  no  probability  of 
their  agreeing  on  a  verdict. 

The  fact  that  the  prisoner  was  not  present 
was  the  ground  of  the  holding  of  the  court  in 
the  above  case,  as  the  court  distinctly  states 
that  in  that  case  the  discharge  of  the  jury  would 
have  been  proper  if  the  defendant  had  been 
present  in  court,  even  though  he  had  objected 
to  the  discharge,  unless  he  had  shown  some 
good  ground  why  the  jury  should  not  have  been 
discharged,  and  that  in  such  a  case  the  dis- 
charge could  not  have  been  pleaded  in  bar  of 
further  prosecution  of  the  case.  State  v.  Wil- 
son, 50  Ind.  487,  19  Am.  Rep.  719. 

So,  the  court  upheld  the  plea  of  former  jeo- 
pardy in  People  v.  Cage,  48  Cal.  323,  17  Am. 
Rep.  436,  for  the  reason  that  if  the  jury  were 
unable  to  agree  they  should  have  been  called 
into  court  and  have  announced  their  inability 
in  the  presence  of  the  court  and  of  the  defend- 
ant, and  that  in  the  absence  of  this  or  some 
equivalent  showing,  the  court  was  not  authorized 
to  make  an  order  of  discharge  upon  that  ground. 
In  this  case  the  defendant  was  tried  and  con- 
victed of  murder  In  the  first  degree.  And  after 
the  jury  bad  retired  to  consider  their  verdict 
the  court  ordered  the  sheriff  to  proceed  to  the 
door  of  the  jury  room  and  inquire  if  they  had 
agreed  upon  a  verdict,  to  which  they  replied 
that  they  had  not  and  could  not  agree,  and  the 
sheriff  reported  their  reply  to  the  court,  where- 
upon the  court  ordered  an  adjournment  of  the 
term,  which  would  not  by  operation  of  law  have 
expired  until  the  evening  of  the  ensuing  day. 

And  the  court  upheld  the  plea  of  former  jeo- 
pardy In  Nolan  v.  State,  55  Ga.  521,  21  Am. 
Rep.  281,  53  Ga.  137,  where  the  defendant  was 
indicted  for  murder  and  the  jury  returned  a 
verdict  of  voluntary  manslaughter  and  were  dis- 
charged in  the  absence  of  his  counsel,  and  al- 
44  L.  R.  A. 


so  that  of  the  defendant  who  was  in  jail,  and 
without  his  consent. 

In  this  case  the  court  distinctly  pointed  out 
that  the  mischief  was  done  by  discharging  the 
jury  without  any  legal  necessity  and  without 
obtaining  from  it  something  that  the  law  could 
recognize  as  a  verdict,  the  error  lying  In  the  re- 
ceiving of  a  formal  verdict  in  the  prisoner's 
absence,  as  he  had  a  right  to  such  a  verdict  as 
each  of  the  jurors  would  avow  before  bis  face. 

In  Maden  v.  Emmons,  83  Ind.  331,  which  wa» 
an  Indictment  for  larceny,  the  jury,  while  delib- 
erating upon  thdr  verdict,  dispersed  without 
the  knowledge  of  the  court,  counsel,  or  of  de- 
fendant, upon  their  discovering  that  one  of  their 
number  was  not  a  resident  of  the  county,  and 
It  was  held  that  this  was  equivalent  to  an  ac- 
quittal and  placed  the  defendant  in  a  position 
of  former  jeopardy  upon  a  subsequent  trial. 

In  the  above  case  the  court  pointed  out  that 
a  discharge  of  a  jury  may  he  proper  where  it 
appears  that  one  of  them  is  absent,  but  drew  a 
QiStinction  between  a  discharge  when  the  pris- 
oner Is  present  and  when  he  is  not  so  present. 

In  State  v.  Leunlg,  42  Ind.  541,  the  defendant 
indicted  for  murder  was  out  on  bail  and  dur- 
ing the  adjournment  of  the  court,  while  the  jury 
were  deliberating  upon  their  verdict,  the  bailiff 
took  the  jury  into  a  public  square  where  he  left 
them,  and  went  to  the  defendant's  saloon,  and 
got  some  beer  and  gave  it  to  the  jury  to  drink 
without  the  consent  or  knowledge  of  the  court. 
The  court  discharged  the  jury  and  also  the  de- 
fendant. It  was  held  upon  appeal  that  as  the 
discharge  of  the  jury  was  unnecessary  there  was 
no  error  in  discharging  the  defendant.  In  this 
case  it  does  not  further  appear  whether  the  de- 
fendant was  present  in  court  at  the  time  of  the 
dlschargf"  of  the  jury  or  not. 

The  case  of  E:d  parte  Tice,  32  Or.  179,  192, 
although  It  does  not  raise  the  exact  point,  cites 
with  approval  the  decision  of  the  court  in  State 
V.  Wilson,  50  Ind.  487,  19  Am.  Rep.  719.  to  the 
effect  that  even  where  grounds  for  the  discharge 
of  a  jury  do  exist  the  prisoner  must  be  present 
when  the  order  discharging  the  jury  is  made. 
In  that  case  the  jury  were  discharged  on  a 
Sunday  as  they  had  failed  to  agree  on  a  verdict, 
and  the  court  stated  that  there  was  no  power 
to  so  discharge  them,  as  |  208,  Hiirs  Anno. 
Laws,  was  limited  by  |  928,  and  that  the  busi- 
ness referred  to  In  the  latter  section,  which 
might  be  presented  on  a  Sunday,  did  not  include 
the  discharge  of  a  jury. 

The  case  of  Miller  v.  State,  8  Ind.  325,  als» 
supports  the  above  theory,  but  inasmuch  as  the 
defendant's  appeal  from  an  order  of  the  court 
denying  his  motion  for  discbarge  was  not  prop- 
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mitted  to  go  to  the  jury,  and  the  defendant 
excepted.  The  matters  contained  in  the  plea 
en  tne  trial  of  the  case  were  presented  to  the 
jury,  and  proof  made,  said  proof  being  in 
substantial  accord  with  the  statement  here- 
tofore made,  the  main  points  of  which  were 
not  controverted,  but  conceded  to  be  true. 
V/hen  the  jury  were  charged,  appellant 
asked  a  charge,  in  substance,  directing  the 
jury  to  find  that  said  plea  of  former  jeop- 
ardy was  true,  and  to  acquit  the  defendant 
thereon.  This  was  refused  by  the  court, 
and  an  exception  reserved.  The  court's 
charge  on  this  point  was  as  follows:  "If 
you  find  from  the  evidence  in  this  case  bear- 
ing upon  the  issue  of  former  jeopardy,  that 
the  wife  of  the  juror,  Abbott,  was  sick,  and 
that  her  condition  upon  the  night  in  question 
was  such  that  it  was  necessary  that  Mr. 
Abbott  be   with  her   immediately,  then,   if 


you  so  find,  you  will  find  said  plea  to  be  un- 
true ;  but  if  you  find  that  said  Abbott's  wife 
was  not  sick,  or  that  ii  she  was  sick,  that 
her  condition  was  not  such  that  created  a 
necessity  that  said  Abbott  should  go  to  the 
bedside  of  his  wife,  then,  if  you  so  find,  then 
you  will  find  said  special  plea  true,  or,  if 
you  have  a  reasonable  doubt  thereon,  thea 
you  will  find  said  special  plea  to  be  true. 
But,  in  determining  this  issue,  you  must 
consider  all  of  the  facts  and  circumstances 
as  they  appeared  upon  the  night  in  question, 
to  wit:  May  2d,  1895,  and  not  as  they  ap- 
pear at  this  day."  So  the  question  as  to 
former  jeopardy,  which  involved  the  action 
of  the  court  in  discharging  the  jury,  is  fair- 
ly and  properly  presented  to  this  court  for 
determination.  It  is  not  necessary  in  this 
case  to  discuss  the  question  as  to  whether 
it  is  competent  for  the  court,  under  our  Con- 


erly  taken  the  defendant's  motion  was  dismissed. 
See  this  case  infra.  III. 

In  State  v.  M'Keet  1  Ball.  L.  651,  21  Am.  Dec. 
499.  It  Is  said  that  the  discretion  of  the  court 
In  discharging  a  jury  is  a  legal  discretion,  and 
most  be  exercised  in  conformity  to  known  rules. 
In  this  case  the  jury  were  discharged  by  the 
court  upon  the  ground  that  the  foreman  had  de- 
clared that  he  would  not  convict  the  defendant 
or  any  other  white  person  of  murdering  a  slave. 
It  does  not,  however,  appear  whether  the  de- 
fendant was  present  or  not  at  the  time  of  the 
discharge. 

The  case  of  Andrews  v.  State,  2  Sneed,  650, 
also  shows  that  the  prisoner  must  be  present 
during  the  trial  and  until  final  judgment  is 
rendered,  and  that  If  he  is  absent  either  by  rea- 
son of  his  imprisoDment  or  by  his  escape,  there 
is  a  want  of  jurisdlctton.  This  case,  however, 
was  not  one  of  a  discharge  of  a  jury  by  the  court, 
but  was  one  in  which  the  prisoner  escaped  from 
custody  during  the  time  in  which  the  jury  had 
retired  to  consider  their  verdict,  and  was  not 
present  in  court  at  the  time  of  the  verdict 
rendered. 

In  Jones  v.  State,  97  Ala.  77.  the  jury  re- 
turned their  verdict  at  night  after  the  adjoum- 
n^ent  of  court,  and  the  same  was  received  by  the 
cierk  and  read,  whereupon  the  jury  disbanded 
and  went  to  their  homes.  The  discharge  of  the 
jury  under  such  circumstances  was  held  to  be 
iinauthorized  and  to  operate  as  an  acquittal  of 
the  defendant.  The  record  in  this  case  did  not 
show  that  the  prisoner  was  present,  but  It 
showed  that  this  proceeding  was  had  without 
any  instruction  from  the  court,  and  without  ttie 
consent  or  sanction  of  the  defendant  or  his  at- 
torney. 

IV.  Plea  disallowed. 

In  State  v.  Wamire,  16  Ind.  357.  It  Is  said  to 
be  settled  In  that  state  that  the  court  is  not 
bound  to  discharge  the  jury  because  of  the  vol- 
untary absence  of  the  defendant  during  the 
trial,  where  he  was  present  at  Its  commence- 
ment. 

There  was  held  to  be  no  former  jeopardy  In 
A  case  in  which  the  court  discharged  the  jury 
In  consequence  of  the  act  of  the  defendant  In 
voluntarily  absenting  himself  from  the  court,  as 
In  that  case  he  made  it  impossible  for  the  jury 
to  render  a  verdict,  and  created  the  necessity 
of  a  discharge  without  a  verdict.  People  v. 
Hlgglns.  59  Cal.  357.  In  this  case  the  defend- 
ant fled  during  the  progress  of  the  trial,  and 
the  efforts  of  the  court  to  procure  his  presence 
were  unsuccessful. 

A  plea  of  former  jeopardy  was  held  not  to  | 
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contain  sufficient  merit  to  overrule  a  demurrer, 
in  a  case  in  which  the  trial  was  not  concluded' 
on  the  day  on  which  it  began,  and  upon  the- 
court  convening  again  the  defendant  did  not  ap> 
pear  and  was  not  present  to  answer  the  charge* 
whereupon  the  case  was  withdrawn  from  the 
Jury  who  were  discharged,  and  the  case  con* 
tinued.     Alston  v.  State.  109  Ala.  51.  53. 

And  from  the  case  of  State  v.  Battle,  7  Ala. 
259.  it  would  appear  that  upon  the  defendant's 
not  appearing  In  court  at  the  time  the  jury  re- 
turn the  verdict  the  court  has  power  to  order 
the  jury  to  be  discharged  without  giving  a 
verdict,  and  thus  direct  a  mistrial,  and  In. 
such  a  case  the  defendant  cannot  take  advant- 
age of  the  discharge  of  the  Jury  in  Jiis  absence. 
In  this  case  the  defendant  had  fled. 

In  People  v.  Smalllng.  94  Cal.  112,  117,  thei 
defendant  was  not  present  at  the  time  the  jury 
was  discharged,  but  his  presence  had  t>een 
waived  by  his  consent.  There  was  a  legal  neces- 
sity for  the  discharge  of  the  jury  because  they 
were  unable  to  agree.  It  was  held  that  his  ob- 
jection to  the  Jury's  discharge  at  that  time- 
would  have  been  Ineffectual,  and,  as  his  right 
to  be  present  had  been  waived,  his  plea  of  once 
in  jeopardy  was  no  bar  to  a  further  prosecution. 

The  plea  of  former  jeopardy  was  held  to  be 
no  bar  to  a  further  prosecution  on  the  same 
charge  in  a  case  in  which  the  jury  were,  with, 
the  prisoner's  consent,  Instructed  to  And  a 
sealtMl  verdict  If  they  should  agree  before  the 
opening  of  the  court  on  the  following  day, 
where,  during  the  night-time,  they  informed  the 
sheriff  they  had  agreed  upon  a  verdict,  which 
they  delivered  to  the  sheriff  and  dispersed  with 
the  consent  and  permission  of  the  bailiff,  but  re- 
assembled the  next  morning  and  returned  their 
verdict  and  were  discharged  by  the  court.  Ter- 
vin  V.   State,  37  Fla.   396. 

In  this  case  the  real  ground  of  objection  to 
the  discharge  of  the  jury  was  the  absence  of 
the  defendant's  consent  thereto,  but  the  case  does 
not  show  whether  he  was  present  in  court  or 
not,  and  the  court  disthictly  points  out  that  the 
consent  of  the  accused  is  not  necessary  to  the 
proper  discharge  of  the  jury  where  such  dis- 
charge becomes  otherwise  necessary.     Ibkl. 

In  Miller  v.  State.  8  Ind.  325,  the  prisoner 
was  indicted  for  grand  larceny,  and  after  the 
jury  had  been  out  twelve  hours  they  returned 
and  stated  that  they  could  not  agree.  He 
was  not  brought  up  from  the  jail,  nor  consulted, 
but  the  court  on  its  own  motion  then  discharged 
the  jury  over  the  objections  of  the  prisoner's 
counsel,  who  moved  for  the  discharge  of  the 
prisoner  on  the  ground  that  the  discharge  of  the 
jury  operated  as  an  acquittal,  but  the  motion 
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stitution  And  laws,  to  discharge  a  juror  on 
account  ot  the  sickness  of  some  member  of 
the  juror's  family,  pending  the  trial  of  a 
person  charged  with  felony.  The  question 
we  will  consider  is  whether  or  not  the  court 
is  authorized  to  take  such  action  as  wa<< 
taken  here,  in  the  absence  of  the  prisoner, 
and  not  in  open  court.  Our  statute  provides 
(Code  Crim.  Proc.  1895,  art.  737)  as  follows: 
*'If,  after  the  retirement  of  the  jury  in  a 
felony  case,  any  one  of  them  become  so  sick 
as  to  prevent  the  continuance  of  his  duty, 
or  any  accident  or  circumstance  occur  to 
prevent  their  being  kept  together,  the  jury 
may  be  discharged.**  Conc^ing  that  the 
legislature  had  tne  power  to  enact  this  ar- 
ticle, and  conceding  that  the  severe  illness 
of  the  wife  of  a  ^uror  is  such  a  circumstance 
AS  would  authorize  the  discharge  of  the  jury, 
— propositions  about  which  we  express  no 
opinion,  because  unnecessary, — still,  it  was 
absolutely  necessary  to  judicially  ascertain 
the  fact  of  sickness  before  the  jury  could  be 
l^ally  discharged.  This  apprehends  a  ju- 
dicial finding.  It  is  a  step  in  the  progress 
of  his  trial,  and  an  important  one,  so  far  as 
defendant's  rights  are  concerned.  Mr.  Bis«h- 
op  says,  that  in  all  trials  for  felony,  at 
every  material  stage  in  the  trial,  it  is  abso- 
lutely necessary  that  the  accused  be  pres- 
ent, else  there  can  be  no  valid  judgment 
against  him.  1  Bishop,  Crim.  Proc.  $  273. 
And  he  also  lays  down  the  following:  If 
Any  fact  is  to  be  established  requiring  or 
necessitating  the  discharge  of  the  jury  be- 
fore the  verdict,  as  the  sickness  of  one  of 
the  panel,  plainly  the  prisoner  must  be  pre^s- 
ent.  §  272,  suhd.  2.  We  also  quote  from 
the  well-considered  case  of  State  v.  Smithy 
44  Kan.  75,  8  L.  R.  A.  774.  This  was  a  case 
that  came  up  much  in  the  same  way  as  the 
case  before  us,  and  under  a  statute  some- 
what similar  to  ours,  with  reference  to  the 
discharge  of  a  juror  on  account  of  sickness. 


In  that  case  one  of  the  jurors  was  taken 
sick,  and  it  was  reported  to  the  court,  in  the 
absence  of  the  prisoner,  that  he  was  unable 
to  be  present  in  the  court  during  the  trial, 
on  account  of  his  illness.  The  judge  there- 
upon, in  open  court,  and  when  defendant's 
counsel  were  present  (but  the  prisoner  was 
absent  in  jail),  discharged  the  panel,  and 
the  question  of  jeopardy  was  presented. 
Among  other  things,  the  learned  judge,  in 
deciding  said  case,  uses  this  language: 
"When  an  order  is  made  by  a  trial  court 
discharging  a  jury  without  verdict,  to  which 
has  been  committed  the  question  of  the  guilt 
or  innocence  of  a  prisoner  charged  with  a 
crime,  the  record  ought  to  show  affirmative- 
ly the  existence  of  the  fact  which  induced 
such  order,  and  justified  the  exercise  of  such 
extraordinary  power.  .  .  .  Now  the  rec- 
ord in  this  case  shows  that  one  of  the  causen 
for  which  the  trial  court  is  authorized  to 
discharge  a  jury  in  a  criminal  case,  by  the 
statute  of  this  state,  happened  on  this  trial, 
to  wit,  the  sickness  of  a  juror.  The  sicknes^^ 
did  not  happen  in  the  immediate  presence  of 
the  court.  The  juror  took  sick  at  home, 
during  a  recess  of  the  court,  and  the  fact 
of  sickness  had  to  be  established  in  accord- 
ance with  the  rules  that  govern  in  all  cases 
when  a  fact  is  to  be  judicially  established, 
and  made  a  finding  upon  which  to  base  a 
legal  conclusion  or  judicial  action."  And, 
in  conclusion  upon  this  point,  the  court  says: 
"We  think  that  error  was  committed  in  de- 
termining the  sickness  of  a  juror  as  a  cause 
for  the  discharge  of  the  jury,  in  the  absence 
of  the  appellants."  Now,  in  the  case  at  bar, 
the  action  of  the  judge  was  not  in  open 
court  at  all.  It  was  at  night,  some  distance 
away  from  the  courtroom,  in  the  absence, 
not  only  of  the  juror,  but  of  the  prisoner  and 
his  counsel.  Not  only  so,  but  this  action 
was  taken  on  the  ex  parte  statement  of  an 
officer  of  the  court    that    someone  had  in- 


was  denied  and  the  prisoner  was  ordered  to  be 
taken  in  custody  and  held  for  another  Jury. 
The  court  on  appeal  held  that  the  prisoner 
should  have  been  discharged,  but  as  the  appeal 
was  Irregularly  taken  It  was  dismissed.  In  this 
case  the  fact  that  the  jury  reported  that  they 
could  not  agree  after  twelve  hours'  consultation 
did  not  make  the. discharge  a  necessity  determ- 
ined by  law. 

Where  during  the  progress  of  the  trial  and 
In  the  absence  of  the  prisoner  and  of  his  counsel, 
and  without  their  knowledge,  the  court  of  its 
own  motion  permitted  the  Jury  to  separate  over 
an  adjournment  after  Instructing  them  as  re- 
quired by  statute,  and  the  defendant,  although 
informed  of  the  fact  at  the  next  session  of  Ihe 
court,  made  no  objection  except  in  his  motion 
for  a  new  trial,  he  was  taken  to  have  waived 
any  error  In  the  action  of  the  court.  Henning 
V.  State,  106  Ind.  386.  65,  Am.  Rep.  756. 

In  Wheelock  v.  State  (Tex.  Crim.  App.)  38 
S.  W.  182,  the  bill  of  exceptions  showed  af- 
firmatively that  the  jury  had  been  kept  together 
for  such  a  time  as  rendered  it  altogether  im- 
probable that  they  would  agree  upon  a  verdict, 
and  that  the  defendant  was  present  and  con- 
sented to  the  discharge  of  the  jury,  but  as  he 
oflTered  no  evidence  showing  that  the  same  was 
a  false  and  fraudulent  entry,  and  that  in  truth 
and  in  fact  he  was  rot  present  and  did  not  agree 
to  the  discharge  of  the  jury,  the  court  affirmed 
the  Judgment  of  conviction,  and  distinguished 
44  L.  R.  A. 


the  case  from  that  of  Rudder  v.  State,  29  Tex. 
App.  262.  supra,  II. 

In  Shaffer  v.  State.  27  Ind.  131,  the  discharge 
of  the  jury  was  held  not  to  work  a  discharge  of 
the  defendant  where  ample  time  had  been  spent 
In  deliberation  and  they  were  unable  to  agree. 
In  this  case  the  record  does  not  show  whether 
the  defendant  was  present  in  court  on  the  re- 
turn of  the  Jury,  or  whether  he  assented  to 
their  discharge,  but  at  tbe  same  term  he  filed 
a  written  motion  claiming  his  discharge  on  the 
ground  that  the  Jury  had  been  discharged  with- 
out his  consent,  and  that  he  could  not  again 
be  put  In  jeopardy. 

In  Price  v.  State,  36  Miss.  531.  the  prisoner 
was  not  present  owing  to  his  escape  or  volun- 
tary withdrawal  from  the  court  at  the  time  of 
the  rendition  of  the  verdict  and  the  discharge 
of  the  jury  by  the  court.  The  question  of  the 
power  of  the  court  to  discharge  a  jury  prior  to 
verdict  was  discussed  In  this  case,  but  the  ques- 
tion of  the  right  of  the  court  to  do  so  with- 
out the  presence  of  the  defendant  was  not  con- 
sidered. The  case,  however,  shows  that  the  ab- 
sence of  the  defendant  at  tbe  time  the  Jury  r<>- 
turn  their  verdict  must  not  be  due  to  his  own 
unlawful  acts,  and  It  may  therefore  be  taken 
that  the  voluntary  or  unlawful  absence  of  tbe 
prisoner  at  the  time  of  the  discharge  of  the  Jury 
cannot  be  taken  advantage  of  by  him.  See  Peo- 
ple V.  Hlggins,  59  Cal.  357.  et  uhi  supra. 

Bt.     W. 
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formed  him  that  th£  wife  of  the  juror,  Ab- 
bott, was  very  sick  Could  the  court,  un- 
der such  circamstaaces,  make  a  judicial 
finding  of  so  impoiuint  a  fact  in  the  prog- 
ress of  this  trial— (jne  which  involved  the 
discharge  of  the  jury?  If  so,  the  discharge 
of  a  juror  in  any  case  would  appear  to  bo  a 
matter  entirely  within  the  arbitrary  discre- 
tion of  the  judge — a  power  which  he  could 
^exercise  in  the  absence  of  the  prisoner,  and 
without  any  judicial  procedure,  to  ascertain 
the  fact  which  would  authorize  his  action. 
8uch  arbitrary  power  would  place  it  entire- 
ly within  the  province  of  a  judge  to  dis- 
char^  a  jury  of  his  own  motion,  and  with- 
out investigation.  If,  in  any  given  case,  he 
should  desire  the  conviction  of  a  defendant, 
and  it  should  appear  that  the  jury  was  not 
likely  to  convict,  that  the  state  had  not  en- 
tirely made  out  its  case,  by  his  arbitrary 
•discretion  he  could  discharge  the  jury,  and 
upon  a  subsequent  trial,  the  state  being  bet- 
ter prepared,  secure  conviction.  This  was 
the  practice  of  the  courts  in  the  days  of  the 
Stuarts,  but  happily  uot  so  now.  It  is  well 
settled  that  the  court's  discretion  is  a  judi- 
cial discretion,  and  not  an  arbitrary  dis- 
cretion. Take  this  case  as  it  appears  to  us 
from  the  subsequent  trial,  in  which  the  facts 
were  presented;  if  this  investigation  had 
been  had  when  the  defendant  was  arraigned 
on  his  first  trial,  if  he  had  been  present,  and 
had  objected  to  the  discharge  of  the  jury, 
and  insisted,  as  he  had  a  right  to  do,  upon 
an  examination  as  to  the  necessity  for  such 
discharge,  the  record,  as  it  now  presents  it- 
self to  us,  we  think,  would  have  shown  tihat 
there  was  no  such  existing  necessity  for  the 


discharge  of  the  juror.  At  a  subsequent 
term  of  the  court,  not  at  the  time  the  jury 
was  discharged,  evidence  was  received  bear- 
ing upon  the  fact  as  to  whether  the  juror's 
wife  was  sick  or  not.  The  testimony  re- 
ceived relating  to  that  fact,  as  we  have  said 
above,  shows  that  the  jury  ought  not  to  have 
been  discharged,  but  the  investigation  into 
the  facts  should  have  been  made  before  the 
jury  was  discharged,  and  not  at  the  time  the 
plea  was  interpc^ed.  The  defendant  had  a 
right  to  be  heard  then,  and  not  forced  to 
wait  until  a  subsequent  term  to  ascertain 
whether  the  court  had  acted  correctly  or  not. 
In  Wright  v.  State,  35  Tex.  Crim.  Rep.  158, 
in  a  case  involving  the  question  of  jeopardy, 
this  court  used  the  following  language: 
"Again,  the  record  informs  us  simply  that 
the  court  discharged  the  jury.  We  are  left 
to  inference  as  to  the  reasons  prompting  him 
to  this  action.  There  should  have  been  a 
judgment  of  the  court  finding  and  declaring 
that  the  jury  had  been  kept  together  such  a 
length  of  time  as  to  render  it  altogether  im- 
probable that  they  could  agree" — citing 
Adama  v.  State,  34  Fla.  185.  If  the  court  is 
to  find  and  ascertain  the  fact  which  author- 
izes him  to  act  in  discharging  a  jury,  this 
apprehends  a  trial — ^a  trial  in  open  court,  in 
the  presence  of  the  accused,  and  not  an  ex 
parte  proceeding,  at  which  he  is  neither  pres- 
ent nor  consenting. 

Because,  in  our  opinion,  the  action  of  the 
court  in  discharging  the  jury  was  without 
authority  of  law,  the  defendant  having  once 
been  placed  in  jeopardy,  the  judgment  of 
the  court  below  is  reversed,  and  the  defend- 
ant ordered  to  he  discharged. 


NEW  YORK  COURT  OF  APPEALS. 


lU  Application  of  Charles  KNOWACK  and 

Wife,  Kespts., 

For  Restoration  of  Their  Children  in  Cus- 
tody oi  the  CHILDREN'S  AID  SOCIETY 
of  Rochester,  New  York,  Appt, 

(158  N.  T.  482.) 

The  reatoratlon  to  their  parent*  of  In- 
fanta committed  to  a  charitable  In- 
stitution by  a  court  or  msf^istrate  of  com- 
petent jurisdiction  under  Penal  Code,  |  291. 
Is  within  the  general  Jurisdiction  of  the. su- 
preme court  of  New  York  as  a  court  o9  chan- 
cery, and  is  also  within  the  power  conferred 
on  the  court  by  Laws  1884,  chap.  438,  provid- 
ing for  the  return  of  pauper  children  to  the 
custody  of  their  parents  when  the  Interests 
of  the  children  shall  be  promoted  thereby,  and 
the  pftrents  are  fit,  competent,  and  able  to 
give  them  proper  support  and  education. 

(April  18,  1899.) 

Note. — As  to  state  guardianship  of  children, 
see  Whalen  y.  Olmstead  (Conn.)  16  L.  R.  A. 
598,  and  note. 

For  commitment  of  children  to  reformatories 
without  any  conviction  of  crime,  see  State.  01- 
«on,  Y.  Brown   (Minn.)   10  L.   B.   A.  691.  and 
note, 
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APPEAL  by  defendant  from  an  order  of 
the  Appellate  Division  of  the  Supreme 
CJourt,  Fourth  Department,  affirming  an  or- 
der of  a  Special  Term  for  Monroe  Oounty  in 
favor  of  petitioners  in  a  proceeding  to  re- 
gain possession  of  petitioner's  minor  chil- 
dren.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  H.  Hopkins,  for  appellant: 

Persons  committed  by  the  final  judgment 
of  a  court  or  magistrate  of  competent  juris- 
diction, in  a  criminal  proceeding,  cannot  be 
discharged  by  the  supreme  court  by  virtue 
of  its  general  equitable  powers. 

The  commitment  of  these  children  was  a 
final  commitment,  in  a  criminal  proceeding, 
by  a  court  of  competent  jurisdiction. 

Re  Forbes,  4  Park.  Crim.  Rep.  611. 

When  a  child  is  finally  committed  to  a 
charitable  institution,  under  S  291  of  the 
Penal  Code,  there  is  no  way  hj  which  the  in- 
stitution can  be  deprived  of  its  custody  ex- 
cept by  the  consent  or  in  consequence  of  the 
misconduct  of  the  institution  itself;  unless, 
of  course,  the  commitment  is  directly  and 
successfully  attacked  by  appeal,  under  S  749 
of  the  Code  of  Criminal  Procedure,  or  by 
habeas  corpus  proceeding. 

When  a  child  is  finally  committed  under 
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I  201  of  the  Penal  Code,  the  right  of  its  par- 
entfl  to  its  custody  absolutely  ceases,  and 
thereafter  they  have  no  better  standing  in 
court,  on  any  question  relating  to  the  dis- 
position of  the  child,  than  a  stranger  in 
blood. 

Laws  1896,  chap.  272,  §  61 ;  People,  Zeese, 
V.  Masten,  79  Hun,  580;  State,  Cunningham, 
y.  Ray,  63  N.  H.  406,  56  Am.  Rep.  529 ;  Peo- 
ple, Van  Heck,  v.  New  York  Catholic  Pro- 
tectory, 101  N.  Y.  195;  People,  Van  Riper, 
V.  New  York  Catholic  Protectory,  106  N.  Y. 
604;  People  v.  Giles,  152  N.  Y.  136;  Wilcox 
V.  Wilcox,  14  N.  Y.  575. 

Mr,  Delbert  C.  Hebbard,  for  respond- 
ents: 

The  supreme  court  has  jurisdiction  of  all 
matters  pertaining  to  the  care,  custody,  and 
control  of  infants.  In  this  proceeding  it  has 
jurisdiction  to  order  that  the  above-named 
infants  be  returned  to  their  parents  when,  in 
the  opinion  of  that  court,  it  will  be  for  the 
best  interests  of  said  children,  and  when  that 
court  is  satisfied  that  the  parents  are  able, 
fit,  and  competent  persons  to  have  the  care, 
custody,  and  control  of  said  infants. 

De  Manneville  v.  De  Manneville,  4  Kent, 
Com.  195,  *note;  Wellesley  v.  Beaufort,  2 
Russ.  Ch.  1 ;  Wilcox  v.  Wilcox,  14  N.  Y.  575; 
People,  Johnson,  v.  Erhert,  17  Abb.  Pr.  395. 

The»e  children  have,  since  the  5th  day  of 
June,  1805,  been  a  charge  upon  the  poor  fund 
of  the  city  of  Rochester.  They  come  clearly 
within  the  definition  of  poor  persons  as 
found  in  S  2  of  the  Poor  Laws,  2  Birdseye's 
Rev.  Stat.,  Code,  and  General  Laws,  2d  ed. 
p.  2294,  and  as  such  have  been  in  the  care 
and  custody  of  the  Children's  Aid  Society. 

Bartletty  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  proceeding  based  upon  a  petition 
addressed  to  the  supreme  court  of  the  state 
of  New  York  by  Charles  Knowack  and  Jo- 
hanna, his  wife,  praying  that  their  four  chil- 
dren, now  in  the  custody  of  the  Children's 
Aid  Society  of  Rochester,  be  restored  to  their 
care  and  control.  At  the  time  this  petition 
was  verified,  on  the  22d  of  December,  1897, 
the  four  children  of  the  petitioners — the  only 
issue  of  the  marriage — were  aged,  respective- 
ly, Frank,  twelve  years;  Gustave,  eleven 
years;  Emil,  eight  years;  and  Freddie,  six 
years.  It  appears  that  some  two  years  be- 
fore the  present  application  was  made,  and 
on  the  5th  day  of  June,  1895,  these  children 
were  committed  by  a  police  justice  of  the  city 
of  Rochester  to  the  care  of  the  Children's  Aid 
Society,  under  §  291  of  the  Penal  Code,  on 
the  ground  of  the  intemperance  and  neglect 
of  their  parents.  Each  cnild  was  committed 
by  a  separate  commitment,  which  was 
headed  "Destitution  Commitment,"  and  re- 
cited that  the  child  "was  found  not  having 
any  home  or  other  place  of  abode,  or  proper 
guardianship,  being  in  a  state  of  want  and 
suffering,  and  destitute  of  means  of  support, 
in  violation  of  statute,"  etc.  The  child  was  to 
remain  in  charge  of  tne  society  "until 
therefrom  discharpjed  in  manner  prescribed 
by  law,  not  to  exceed  the  period  of  its  mi- 
nority." Section  291  of  the  Penal  Code  is 
contained  in  chapter  3,  entitled  "Abandon- 
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ment  and  Other  Acts  of  Cruelty  to  Children.'^ 
This  section  is  somewhat  lengthy,  and  pro- 
vides that  any  child,  actually  or  apparently 
under  the  a^e  of  sixteen  years,  who  is  found" 
under  certain  circumstances,  may  be  duly 
committed.  Subdivision  2  states:  "Not 
having  any  home  or  other  place  of  abode  or 
proper  guardianship;  or  who  has  been  aban- 
doned or  improperly  exposed  or  neglected, 
by  its  parents  or  other  person  or  persons  hav- 
ing it  in  charge,  or  bein^  in  a  state  of  want 
or  suffering;  or  [subdivision  3]  destitute  of 
means  of  support,"  etc.  So  far  as  this  rec- 
ord discloses  the  facts,  the  petitioners  do 
not  dispute  the  regularity  of  the  original 
commitments,  nor  does  the  Children's  Aid 
Society  controvert  the  allegations  in  the  pe- 
tition and  accompanying  affidavits.  The 
petitioners  aver  that  whatever  ground  might 
have  existed  on  the  5th  day  of  June,  1895, 
for  the  removing  of  the  children  from  their 
care  and  custody  has  been  fully  and  abso- 
lutely removed;  and  that  since  the  last- 
named  day  t4iey  have  been  sober,  industrious^ 
and  have  tried  by  all  means  possible  to  live 
honorable  and  respectable  lives.  It  further 
appears  that  the  father  and  mother  are  both 
earning  ^ood  weekly  wages  for  persons  in 
their  position;  that  they  are  in  comfortable 
financial  circumstances,  and  have  a  sub- 
stantial bank  account  with  the  Rochester 
Savings  Bank  of  the  city  of  Rochester,  and 
own  good  and  valuable  ch&ttels  and  securi- 
ties; that  they  are  free  from  all  debts,  and 
are  in  comparatively  independent  circum- 
stances for  persons  in  their  station  in  life. 
The  petitioners  further  aver  that  they  are  in 
every  way  able,  willing,  and  desirous  of  car- 
ing for  tneir  four  children,  who  are  now  a 
charge  upon  the  poor  fund  of  the  city  of 
Rochester  for  their  food,  clothing,  and  care, 
and  that  all  the  facts  touching  their  willing- 
ness, ability,  and  desire  are  more  fully  set 
forth  and  confirmed  by  the  aflidavits  at- 
tached to  the  petition.  The  petitioners  fur- 
ther show  that  they  have  made  frequent  de- 
mands of  the  president  and  other  officers  of 
the  Children's  Aid  Society  for  the  return  of 
their  children,  and  that  they  even  offered 
that  the  children  be  returned  to  them 
on  trial,  to  be  taken  away  again  without  re- 
sort to  law,  whenever  the  petitioners'  con- 
duct might  seem  to  the  officers  of  the  society 
to  justify  such  proceeding,  but  the  officers 
have  at  all  times  refused  to  comply  with 
these  demands  and  requests.  It  further  ap- 
pears that  the  children  are  all  anxious  and 
desirous  of  returning  to  the  home  of  their 
parents.  Annexed  to  the  petition  are  a  num- 
ber of  affidavits  of  third  parties,  corroborat- 
ing, in  detail,  the  allegations  that  the  peti- 
tioners are  sober,  industrious,  and  for  a  long 
time  have  been  living  honorable  and  respect- 
able lives.  The  truth  of  the  allegations  of 
the  petition  and  affidavits  is  admitted;  the 
Children's  Aid  Society,  in  substance,  demur- 
ring to  these  facts.  It  is  claimed  by  the 
learned  counsel  for  the  society  that  persons 
committed  by  a  final  judgment  of  a  court  or 
magistrate  of  competent  jurisdiction  in  a 
criminal  proceeding  cannot  be  discharged  by 
the  supreme  court  in  the  exercise  of  its  gen- 
eral    equitable     powers.     Counsel      further 
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^states  that  when  a  child  is  finally  committed 
to  a  charitable  institution,  under  §  291  of 
^e  Penal  Code,  there  is  no  way  b^  which  the 
institution  can  be  deprived  of  its  custody, 
except  by  the  consent  or  in  consequence  of 
the  misconduct  of  the  institution  itself,  un- 
less the  commitment  is  directly  and  success- 
fully attacked  by  appeal  under  $  749  of  the 
Code  of  Criminal  Procedure,  or  by  a  habeas 
corpus  proceediujgf. 

Ihe  main  position  of  the  society  is  based 
upon  an  erroneous  conception  of  the  situa- 
tion now  presented.  This  is  not  a  criminal 
proceeding;  there  is  no  prisoner  and  no 
crime  has  been  committed.  We  have  already 
called  attention  to  the  fact  that  the  section 
of  the  Penal  Code  (291)  under  which  these 
commitments  were  made  is  contained  in  the 
chapter  (3)  entitled  "Abandonment  and 
Other  Acts  of  Cruelty  to  Children."  The 
state,  as  parens  patruB,  by  this  legislation 
seeks  to  protect  children  who  are  destitute 
and  abandoned  by  those  whose  duty  it  is  to 
care  for  and  support  them.  To  regard  pro- 
ceedings under  this  benign  statute  as  crimi- 
nal in  their  nature,  and  hedged  about  with 
all  of  those  consequences  that  follow  a  judg- 
ment of  conviction  for  crime,  is  to  confound 
remedies.  The  law  relating  to  the  commit- 
ment of  minors  to  penal  and  charitable  in- 
stitutions is  largely  of  American  origin,  and 
rests  upon  statutory  provisions.  These  com- 
mitments are  naturally  relegated  into  three 
classes, — commitments  as  a  punishment  for 
-crime,  commitments  where  the  proceeding  is 
<quasi  criminal,  and  commitments  for  care 
and  guardianship.  30  Cent.  L.  J.  63.  In 
the  first  class  are  cases  of  actual  crime, 
where  the  proceeding  often  results  in  the 
•commitment  of  the  defendant  to  a  reforma- 
tory by  reason  of  his  minority,  rather  than 
to  send  him  to  a  penitentiary  or  state 
prison,  where  he  would  be  thrown  in  contact 
with  hardened  crimi>na]s.  Notwithstanding 
this  consideration  extended  to  the  defend- 
ant, he  stands  in  the  attitude  of  a  criminal 
duly  convicted  of  crime.  The  second,  or  quasi 
criminal,  class  may  be  illustrated  by  the 
•case  of  a  parent  or  guardian  who  makes  ap- 
plication and  complaint  to  a  magistrate,  ask- 
ing the  commitment  of  a  minor  child  to 
some  reformatory  or  charitable  institution 
on  the  ground  that  he  is  incorrigible  or  be- 
yond domestic  control.  The  main  object  of 
such  a  proceeding  is  to  reform  a  child,  if 
possible,  and  this  commitment  is  governed  by 
different  rules  than  either  of  the  other  class- 
es. The  third  class,  where  the  state  inter- 
venes to  care  for  and  protect  the  homeless 
and  destitute  child,  is  far  more 'numerous, 
and  is  the  one  that  embraces  the  case  at  bar. 

The  single  question  presented  by  this  ap- 
peal is  whether  the  supreme  court  of  the 
state  of  New  York,  having  general  juris- 
diction in  law  and  equity,  and  being  vested 
with  all  the  jurisdiction  which  was  possessed 
and  exercised  by  the  court  of  chancery  in 
England  at  the  time  of  our  separation  from 
the  mother  country,  except  as  modified  by 
the  Constitution  and  statutory  provisions 
(Code  Civ.  Proc.  §  217),  has  power  to  inter- 
vene in  this  case,  and  restore  these  children 
to  the  custody  and  care  of  tbeir  parents.  It 
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certainly  is  a  most  startling  doctrine  that 
a  child,  who  is  a  public  charge  and  has  been 
committed  for  such  reasons  as  are  disclosed 
in  this  case,  cannot  be  restored  to  parental 
care  and  control,  where  conditions  have 
changed  and  are  such  that  neither  in  law 
nor  morals  the  separation  of  parent  and 
child  should  be  continued.  We  are  not  now 
called  upon  to  decide  what  effect  legal  adop- 
tion in  good  faith  by  third  parties  would 
have  on  an  application  like  this.  The  Chil- 
dren's Aid  Society  stands  in  this  proceeding 
upon  the  bald  proposition  of  law  already 
stated,  that  without  its  consent  to  their  re- 
lease these  children  are  to  remain  in  the 
custody  of  this  institution  during  their  mi- 
norities. As  the  youngest  child  was  only 
three  and  one  half  years  of  age  when  thus 
committed,  it  would  be  subjected  to  legal 
custody  for  a  period  of  more  than  seventeen 
years.  This  record  fails  to  inform  us  as  to 
the  charter  provisions  of  the  Children's  Aid 
Society.  Stripped  of  all  form  and  techni- 
cality, we  have  this  situation :  Intemperate 
parents  are  deemed  to  be  unfit  custodians  of 
their  children,  and  the  state  steps  in  and 
cares  for  and  supports  them  for  the  time  be- 
inff.  It  now  appears  that  the  parents  have 
reformed,  are  living  honorable  lives,  and  are 
abundantly  able  to  care  for  their  children. 
It  seems  self-evident  that  public  policy  and 
every  consideration  of  humanity  demand  the 
restoration  of  these  children  to  parental  con- 
trol. If  the  court  of  chancery  can  interfere 
and  take  the  child  from  the  custody  of  its 
parents,  it  can  also  intervene  and  restore  it 
to  their  care,  in  the  exercise  of  the  same  dis- 
cretionary power.  A  recent  English  writer 
declares  that  the  court  of  chancery  has,  from 
time  to  time,  exercised  the  widest  powers  of 
interference  in  behalf  of  infants  who  stood 
in  need  of  its  protection.  Eversley,  Dom. 
Rel.  2(1  ed.  501.  Chancellor  Kent  said  that 
''courts  of  justice  may,  in  their  sound  dis- 
cretion, and  when  the  morals  or  safety  or  in- 
terests of  the  children  strongly  require  it, 
withhold  the  infants  from  the  custody  of  the 
father  or  mother,  and  place  the  care  and 
custody  of  them  elsewhere."  2  Kent,  Com. 
•205.  The  arbitrary  character  of  this  power 
is  well  illustrated  in  two  English  cases  often 
cited.  Lord  Thurlow,  in  a  case  where  it  ap- 
peared that  the  father's  affairs  were  em- 
barrassed, that  he  was  an  outlaw  and  resided 
abroad,  and  that  his  son,  an  infant,  had  con- 
siderable estate,  and  that  the  mother  lived 
apart  from  her  husband  and  principally  di- 
rected the  child's  education,  restrained  the 
father  ft-om  interfering  without  the  consent 
of  two  persons  nominated  for  that  purpose; 
and,  with  reference  to  the  objection  that 
the  court  had  no  jurisdiction,  he  added  that 
he  knew  there  was  such  a  notion,  but  he  was 
of  opinion  that  the  court  had  arms  long 
enough  to  reach  such  a  case,  and  to  prevent 
the  father  from  prejudicing  the  health  or  fu- 
ture prospects  of  the  child,  and  he  signified 
that  he  should  act  accordingly.  Cruez4  v. 
Hunter,  2  Bro.  Ch.  510,  note,  2  Cox,  Ch.  Cas. 
242.  And  see  Whitfield  v.  Hales,  12  Ves.  Jr. 
492.  The  leading  case  on  this  subject  is 
Wellesley  v.  Beaufort,  2  Russ.  Ch.  1,  which 
went  on  appeal  from  Lord  Eldon  to  the  House 
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of  Ix)rds,  and  in  which  the  learned  lord  chan- 
cellor was  unanimously  affirmed.  Wellesley 
V.  Wellesley,  2  BHgh,  N.  R.  124;  Sehouler, 
Dom.  Kel.  5th  ed.  §  246.  Lord  Redesdale,  in 
a  luminous  opinion  in  the  House  of  Lords, 
goes  over  the  ground  of  the  jurisdiction  of 
the  court  of  chancery  in  case  of  infants. 
Speaking  of  the  case  before  him,  he  said: 
"Upon  what  ground  is  the  court  required  to 
maintain  these  children  out  of  their  prop- 
erty, and  not  at  the  expense  of  the  father? 
It  is  because  that  father  is  an  improper  per- 
son to  have  the  care  of  these  children;  and, 
as  it  is  proposed  that  their  maintenance  and 
education  should  be  put  out  of  his  control,  it 
is  therefore  as  he  may  refuse  to  afford  them 
more  than  will  supply  them  with  their  bare 
maintenance,  which  the  law  of  the  country 
would  require  from  every  person  who  had  the 
means  to  maintain  his  children.  It  is  for 
that  reason  that  the  court  is  to  take  upon  it- 
self, out  of  the  property  that  those  children 
have,  instead  of  accumulating  the  income  of 
their  property  for  their  benefit,  till  they 
should  be  capable  of  taking  possession  of  it 
themselves,  to  apply  a  part  of  it  for  their 
maintenance    and    education."    It   appears 

Generally  in  this  case  that  the  father  was  a 
issolute  and  abandoned  character,  and  total- 
ly unfit  to  discharge  the  duties  of  a  parent 
towards  his  children.  It  was  under  these 
circumstances  that  the  court  of  chancery  in- 
terfered and  took  the  children  from  his  cus- 
tody and  control.  It  is  such  a  power  as  is 
here  disclosed  that  is  now  exercised  by  the 
supreme  court  of  the  state  of  New  York ;  and, 
in  a  case  where  there  has  been  interference 
by  the  court  to  protect  and  care  for  the  child 
at  the  public's  expense,  that  power  seems 
only  to  he  limited  by  the  necessities  of  the 
case,  having  a  due  regard  for  the  welfare  of 
the  infant.  This  power  is  fully  recognized 
in  Wilcox  v.  Wilcox,  14  N.  Y.  576,  where  it 
was  held  that  a  court  of  equity  has  jurisdic- 
tion and  authority  to  take  a  minor  child 
from  a  guardian  appointed  by  a  surrogate 
on  the  death  of  its  father,  and  to  deliver  it 
to  the  care  and  custody  of  its  mother,  where 
this  is  for  the  advantage  of  the  child.  In  the 
case  cited  the  court  was  set  in  motion  by  a 
petition  of  the  mother.  It  appeared  that  the 
respondent  and  Nathan  B.  Wilcox,  the  son  of 
the  appellant,  were  married  in  1838;  they 
had  two  daughters,  one  nine  and  the  other 
seven  years  of  age;  that  after  the  birth  of 
the  first  daughter  her  mother  was  in  too  fee- 
ble health  to  take  care  of  her,  and  she  was 
placed  and  taken  care  of  in  the  family  of  her 
grandfather,  where  she  afterward^  contin- 
ued to  reside  except  during  short  intervals. 
Within  a  few  years  after  the  birth  of  the 
first  child  the  father  failed  in  business  and 
became  intemperate,  and  the  respondent,  with 
her  other  daughter,  went  to  her  father's  and 
there  resided  with  him  until  his  death,  in 
1852.  The  father  was  of  large  estate,  and 
by  his  will  made  ample  provision  for  his 
daughter  and  the  children.  The  father  of 
the  children  died  in  1854  without  having 
made  any  legal  disposition  or  guardianship 
of  the  eldest  child.  A  few  davs  after  his 
death  the  grandfather  was  appointed  by  the 
surrojjate  the  general  guardian  of  the  eldest 
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child.  The  respondent  was  at  this  time 
temporarily  absent  from  the  state,  and  the 
appointment  was  made  without  notice  to  her 
or  any  other  relatives.  It  thus  appears  that 
the  eldest  daughter  had  been  placed  in  the 
custody  of  the  grandfather  voluntarily,  and 
had  remained  there  for  years;  and  yet,  when 
circumstances  had  changed,  and  the  mother 
became  possessed  of  ample  means,  the  court 
intervened,  and  restored  the  child  to  the  cus- 
tody of  the  mother,  notwiljistanding  tJie  re- 
lations that  had  grown  up  in  the  grandfath- 
er's family  between  the  cnild  and  other  rel- 
atives there  residing,  and  without  regard  to 
the  letters  of  guardianship  that  had  been 
duly  issued  to  the  grandfather.  While  the 
decision  in  this  case  was  rendered  upon  a  di- 
vided court,  there  was  no  diflference  of  opin- 
ion as  to  the  main  proposition  that  the  court 
was  possessed  of  this  power.  The  only  ques- 
tion upon  which  the  judges  were  at. variance 
was  whether  the  power  could  be  exercised  at 
chambers  or  at  a  regular  session  of  the  spe- 
cial term.  In  later  cases  it  has  been  held 
til  at  considerations  affecting  the  health  and 
welfare  of  a  child  may  justify  the  court  in 
withholding  the  custody  of  it  temporarily 
even  from  the  father  acting  as  its  l^af 
guardian,  and  that  they  were  so  purely  mat- 
ters of  discretion  with  the  court  of  original 
jurisdiction  that  this  court  will  not  review 
the  conclusion  thereon,  unless  some  manifest 
error  or  abuse  of  power  is  made  to  appear. 
Re  Welch,  74  N.  Y.  290;  People,  Pruyne,  v. 
Walts,  122  N.  Y.  238.  Many  other  cases 
might  be  cited  illustrating  the  general  and 
ample  powers  of  the  court  of  chancery  in  the 
premises,  but  it  is  unnecessary. 

It  IS  urged  on  behalf  of  the  petitioners  and 
respondents  that  the  restoration  of  these 
children  can  be  effected  under  the  general 
provisions  of  the  poor  law  of  the  state  (5 
Rev.  Stat.  [Banks  &  Bros.  9th  ed.]  p.  3373 ) » 
on  the  ground  that  they  have,  since  the  5tb 
day  of  June,  1895,  been  a  charge  upon  the 
poor  fund  of  the  city  of  Rochester.  Section 
2  enacts:  "A  poor  person  is  one  unable  to 
maintain  himself;  and  such  person  shall  be 
maintained  by  the  town,  city,  county,  or 
state  according  to  the  provisions  of  this 
chapter."  Further  on  the  section  provides: 
"The  town  poor  are  such  persons  as  are  re- 
quired by  law  to  be  relieved  or  supported 
at  the  expense  of  the  town  or  city."  Section 
56  provides,  in  detail,  for  the  commitment  of 
poor  children  under  sixteen  vears  of  age. 
Chapter  438,  Laws  1884,  entitled  "An  Act  to 
Revise  and  Consolidate  the  Statutes  of  the 
State  Relating  to  the  Custody  and  Care  of 
Indigent  and  Pauper  Children  by  Orphan- 
Asylums  and  Other  Charitable  Institutions,'^ 
is  still  in  force.  See  2  Birdseye's  Rev.  Stat. 
2d  ed.  p.  2308,  where  he  inserts  §  4  of  this 
chapter  as  §  56<i  of  the  poor  law.  The  sec- 
tion deals  generally  with  the  removal  of  chil- 
dren from  one  institution  to  another,  and  al- 
so provides  for  delivery  of  a  child  into  the 
custody  of  the  parent.  It  reads  as  follows: 
"But  no  parent  of  such  pauper  child,  so  in 
such  asylum  or  other  institution  as  in  thi* 
section  aforesaid,  shall  be  entitled  to  the 
custody  thereof,  except  in  pursuance  of  a 
judgment  or  order  of  a  court  or  judicial  of- 
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fleer  of  competent  jurisdiction,  adjudging  or 
determining  that  the  interests  of  such  child 
will  be  promoted  thereby,  and  that  such  pa- 
rent is  nt,  competent,  and  able  to  duly  main- 
tain, bupport,  and  educate  such  child."  We 
have  here  disclosed  a  statutory  scheme  in  re- 
gard to  the  committal  nnd  subsequent  dis- 
charge from  custody  of  poor  children  that  is 
practically  in  line  with  the  general  chancery 
powers  of  the  supreme  court.  In  the  case  of 
People,  Inebriates*  Home,  v.  Comptroller  of 
Brooklyn,  152  N.  Y.  399,  Chief  Judge  An- 
drews, while  writing  upon  a  kindred  subject, 
states  (at  page  407,  152  N.  Y.),  as  follows: 
*'The  duty  of  the  state  is  discharged  when  it 
aftords  necessary  relief  to  those  whose  support 
is  cast  upon  the  public,  and  it  is  plain  that 
it  should  be  given  for  such  a  length  of  time 
only  as  necessity  demands.  There  is  noth- 
ing more  to  be  deprecated  than  encourage- 
ment to  pauperism,  or  the  extension  of  pub- 
lic aid  to  those  who  are  able  to  support 
themselves,  or  the  keeping  of  inmates  in 
charitable  institutions,*  whether  children  or 
adults,  beyond  the  time  that  they  can  be  self- 
supporting,  or  when  they  could  be  safely  al- 
lowed to  shift  for  themselves.  Nor  are  in- 
stitutions of  charity  subserving  their  proper 
function  when  they  relieve  friends  or  rela- 
tives of  indigent  persons,  able  and  bound  to 
maintain  them,  from  the  burden  of  their  sup- 
port." It  is  true  that  the  petition  in  this 
rase  is  an  appeal  to  the  general  equitable 
powers  of  the  court,  and  is  not  filed  in  the 
statutory  proceeding;  but  it  is  evident  that 
whether*  in  the  supreme  court,  or  based  up- 
on the  statute,  the  ouestions  controlling  are 
the  same,  to  wit,  tne  best  interests  or  the 
child,  and  the  ability  of  the  parent,  both 
moral  and  financial,  to  discharge  his  duty  in 
the  premises. 

The  order  of  the  Appellate  Division  should 
he  affirmedf  without  costs. 

All  concur. 


Albert  HERTER,  Respi., 

V. 

Jeremiah  MULLEN  et  al,,  Appts, 

(150  N.  Y.  28.) 

The  rrtentlon  of  one  room  In  a  leased 
bnlldtnor  for  ftfteen  days  after  the  ex- 
piration of  the  lease  because  it  Is  occu- 
pied by  a  member  of  the  tenant's  family 
who  Is  too  fll  to  be  safely  moved,  is  not  such 
a  holding  over,  where  prior  notice  of  Inten- 
tion to  surrender  the  premises  has  been  given 
and  ihe  usual  notice  to  let  has  been  placed 
on  the  building  by  the  landlord,  as  will  create 
an  implied  contract  or  duty  imposed  by  law 
on  the  tenant  to  pay  rent  for  the  remainder 
nf  a  now  term  after  the  premises  are  com- 
pletely surrendered. 

(Oray,  Bartlett,  and  Vann,  J  J.,  dissent) 

(April  18.  1899.) 


Note. — On  the  effect  of  Illness  to  relieve  a 
Tpnnnt  from  the  eflfect  of  holding  over  for  a 
«hort  time,  the  above  case  Is  an  exceedingly  Im- 
[>oTtnnt  one. 

For  another  striking  case  respecting  the  effect 
nf  holding  over,  see  Goldsbrough  v.  Cable  (III.) 
1.'  T,.  R.  A.  204. 
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APPEAL  by  defendants  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  l?irst  Department,  in  favor  of 
plaintiff  upon  exceptions  ordered  to  be  heard 
in  that  court  in  the  first  instance  which  were 
taken  at  a  Trial  Term  for  New  York  County 
in  an  action  brought  to  recover  rent.  Re- 
versed. 

The  facts  are  stated  in  the  opinions. 

Mr.  Bernard  J.  Tlnney,  for  appellants: 

The  holding  over  was  unavoidable  and  in 
no  manner  the  fault  of  the  tenant.  It  could 
not  be  avoided,  and  for  it  defendants  are  not 
liable  as  hold-over  tenants  for  another  year, 
as  held  by  the  court  below. 

Uaynes  v.  AldHch,  133  N.  Y.  291;  Mc- 
Adam,  Land.  &  T.  2d  ed.  §  21,  p.  33;  Oreat- 
on  V.  timith,  1  Daly,  386;  Tuomey  v.  Dunn,. 
10  Jones  &  S.  291 ;  Jofies  v.  Shears,  4  Ad.  & 
El.  832.     . 

The  defendants,  being  prevented  by  the  aci; 
of  God  from  removing  from  the  demised 
premises,  are  not  liable. 

People  V.  Tuhhs,  37  N.  Y.  686;  1  Am.  & 
Eng.  Enc.  Law,  pp.  174,  175;  Wolfe  v. 
Howes,, 20  N.  Y.  197,  75  Am.  Dec.  388, 
Affirming  24  Barb.  174;  Proprietors  of  Mill 
Dam  Foundery  v.  Hovcy,  21  Pick.  441 ; 
Dexter  y.  'Norton,  47  N.  Y.  64,  7  Am.  Rep. 
415;  Harmony  v.  Bingham,  12  N.  Y.  107,  62 
Am.  Dec.  142;  School  Dist.  No,  1  y.  Dauchy^ 
25  Conn.  530,  68  Am.  Dec.  371. 

The  learned  justice,  before  whom  the  cause 
was  tried,  should  have  submitted  the  case  to 
the  jury. 

Haynes  v.  AldHch,  133  N.  Y.  291;  Smith 
v.  Allt,  7  Daly,  492;  Shanahan  y.  Shanahan, 
23  Jones  &  S.  339;  McCabe  v.  Evers,  30  N. 
Y.  S.  R.  833;  Manly  v.  Clemens,  39  N.  Y.  S. 
R.  199:  Zimmer  v.  Black,  37  N.  Y.  S.  R. 
312;  Frost  v.  Akron  Iron  Co,  1  App.  Div. 
449. 

The  holding  over  must  be  shown  to  be 
wrongful  and  tortious. 

Schuyler  v.  Smith,  51  N.  Y.  314,  10  Am. 
Rep.  609:  Pickett  v.  Bartlett,  107  N.  Y. 
282:  Smith  v.  Allt,  7  Daly,  492. 

Where  the  tenant  holds  over  involuntar- 
ily, not  for  his  own  convenience,  but  because 
he  cannot  help  it,  the  act  is  not  tortious, 
and  the  question  should  be  submitted  to  the 
iury  to  say  whether  there  was  such  a  hold- 
ing over  as  entitled  the  landlord  to  treat  the 
occupant  as  a  tenant  for  another  year. 

Smith  V.  Allt,  7  Daly,  492. 

This  action  cannot  be  maintained,  for  at 
most  all  the  plaintiff  can  recover  is  double 
the  rent  for  the  fifteen  days'  occupancy  of 
the  house,  the  defendants  having  given  no- 
tice of  their  intention  to  quit  at  the  expira- 
tion of  t*ie  term  created  by  the  lease. 

4  Rev.  Stat.  Bank«*'  8th  ed.  §  10.  pp.  2457, 
24.58:  Hall  v.  Ballentine,  7  Johns.  536; 
Wood.  Land.  A  T.  §  558,  p.  967;  Washb. 
Real  Prop.  5th  ed.  638,  639. 

Mr.  George  Putnam  Smith,  for  re- 
spondent : 

Upon  a  tenant's  failure  to  yield  the  prem- 
ises at  the  time  provided  by  the  lease  the 
hindlord  has  the  option  either  to  treat  him 
as  a  trespasser  and  dispossess,  or  to  consider 
the  tenancy  renewed  for  another  term  of  the 
lease. 
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Schuyler  v.  Smith,  51  N.  Y.  309,  10  Am. 
Rep.  609;  Adams  v.  Cohoea,  127  N.  Y.  182; 
Eaynes  v.  Aldrich,  133  N.  Y.  287;  Oiwsawi 
V.  7'Aom}>«on,  19  Misc.  524;  Regan  v.  Fos- 
dick,  19  Misc.  489. 

And  neither  the  notification  by  the  tenant 
of  his  intention  to  depart,  or  even  the  post- 
inff  of  a  notice  "To  I^et"  by  the  landlord, 
will  create  an  acceptance  of  the  premises  so 
as  to  discharge  the  tenant  from  liability. 

Shanahan  v.  Shanahan,  23  Jones  &  S.  330. 

The  illness  of  defendants'  mother,  even  if 
it  be  considered  an  "act  of  Qod,"  did  not 
discharge  them  from  liability  .under  their 
contract. 

Regan  v.  Foadick,  19  Misc.  489. 

O'Brien,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff's  action  was  to  recover  rent 
alleged  to  be  due  upon  the  lease*  of  certain 
premises  for  the  month  of  May,  1895,  and 
the  six  following  months  of  that  year.  The 
lease  was  executed  in  March,  1894,  and  was 
to  terminate  in  one  vear  from  the  Ist  of  May 
following.  The  defendants,  who  ^ere  the 
tenants  under  the  lease,,  vacated  the  prem- 
ises on  May  15,  1895,  but,  as  it  was  claimed 
that  Uiey  held  over  after  the  expiration  of 
the  lease  for  fifteen  days,  it  was  held  that 
they  were  liable  for  the  rent  for  another 
year,  and  the  plaintiff  recovered  for  tihe  sev- 
en months  of  the  year  that  had  elapsed  be- 
fore the  commencement  of  the  action.  The 
rent,  by  the  terms  of  the  lease,  was  payable 
monthly,  and  the  court  directed  a  verdict 
for  the  plaintiff  for  $558.63,  being  the  stipu- 
lated rent  for  the  seven  months,  with  inter- 
est. 

Thfi  complaint  alleged  the  making  of  the 
lease,  the  possession  thereunder  by  lihe  de- 
fendants, and  that  they  had  continued  in 
possession  until  the  time  of  the  commence- 
ment of  the  action.  The  defendants,  in  their 
answer,  allege  that  they  surrendered  posses- 
sion of  the  premises  to  the  plaintiff  on  May 
15,  1895,  and  that  he  accepted  such  surren- 
der ;  that  they  had  notified  him  in  the  month 
of  February  preceding  that  they  would  noe 
take  or  keep  the  house  for  another  year  aft- 
er May  1,  1895,  when  the  term  fixed  by  the 
lease  expired;  that,  after  this  notice,  the 
plaintiff  was  permitted  to  show  the  prem- 
Hes  to  persons  wishing  to  hire  or  purchase 
them,  and  to  place  upon  the  house  the  usual 
notice  that  it  was  to  let ;  that  the  defendants 
moved  from  the  house,  with  all  their  prop- 
erty and  belongings,  and  that  of  the  family, 
on  the  1st  day  of  Slay,  1895,  before  the  lease 
expired,  except  from  the  bedroom,  where 
their  mother  was  confined  by  a  dangerous 
illness  until  the  15th  of  May  following, 
when  she  was  removed,  and  the  premises 
wholly  vacated;  and  that  they  were  forbid- 
•den  by  the  physician  in  charge  from  moving 
or  disturbing  the  mother  during  the  fifteen 
days,  and  were  informed  by  him  that  it 
would  imperil  her  life  if  an  attempt  was 
made  to  remove  her.  These  afiirmative  al- 
legations in  the  answer  were  pleaded  to- 
gether as  a  single  defense.  On  the  trial  it 
wa«  conceded  that  the  defendants  had  the 
affirmative  of  the  issues  since  the  written 
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lease  was  produced  and  admitted    by    the 
pleadings  and  the  possession  under  it. 

It  appeal's  from  the  record  that  the  de- 
fendants' counsel  then  proceeded  to  open  the 
case  to  the  jury,  and  at  the  close  of  the  open- 
ing the  court  suggested  that  the  controversy 
would  resolve  itself  into  a  pure  question  of 
law,  and  that  the  facts  should  be  agreed  up- 
on. The  plaintiff's  counsel  then  adraittcU 
that  the  notice  from  the  tenants  of  their  in- 
tention to  surrender  up  the  premises  on  the 
Ist  of  May  had  been  given  in  February,  a? 
alleged  in  the  answer.  The  defendants'  coun- 
sel then  started  that  the  reason  for  holding 
over  after  the  expiration  of  the  lease  was  the 
sickneds  of  tihe  defendants'  mother,  she  then 
being  a  member  of  their  family;  and  he 
stated  that,  unless  he  could  have  it  admitted 
as  it  is  pleaded,  he  wanted  no  admission 
whatever.  The  plaintiff's  counsel  then  ad- 
mitted that  fact,  as  set  forth  in  the  answer. 
The  last  clause  of  the  answer  contained  an 
allegation  that  the  holding  over  was  with 
the  Knowledge  and  permission  of  the  plain- 
tiff, the  landlord,  and  at  the  suggestion  of 
the  plaintiff's  counsel  this  allegation  was 
withdrawn.  The  case  then  states  that  upon 
the  record  and  the  defendants'  counsels 
opening,  the  court,  at  the  request  of  tlic 
plaintiff's  counsel,  directed  a  verdict  again-^r. 
the  defendants  for  $558.63,  and  that  the  de- 
fendants excepted  to  this  direction. 

It  is  somewhat  difficult  to  ajscertain  froin 
the  record  just  what  questions  were  pas»e«i 
upon  by  the  court  at  the  trial.  It  is  clear 
enough  that  he  held  that  the  defendants  were 
liable  for  another  year's  rent  from  the  1st  of 
May,  1895,  notwithstanding  the  facts  alleged 
in  the  answer  with  respect  to  the  illness  of 
the  defendants'  mother,  and  the  invpossibility 
of  her  removal  without  endangering  her  lif(i. 
The  learned  court  must  also  have  held  that 
the  other  allegations  of  the  answer  pleaded 
in  connection  with  the  fact  just  referred  to — 
that,  upon  the  removal  of  the  mother  on  the 
15th  day  of  May,  1895,  the  defendants  sur- 
rendered the  premises  to  the  plaintiff,  and 
that  the  latter  accepted  such  surrender- 
were  not  available  as  a  defense.  In  view  nf 
the  fact  that  the  defendants  were  requested 
to  withdraw  a  particular  clause  in  the  an- 
swer, which  was  complied  with,  and  of  *he 
further  fact  that  the  "case"  states  that  a 
verdict  was  directed  upon  the  record  nnd 
the  opening  of  the  defendants'  counsel,  it 
must,  I  think,  be  assumed  that  the  decision 
was  that  the  answer  contained  no  defense 
after  the  allegation  had  been  withdrawn, 
which  stated  that  the  holding  over  was  with 
the  consent  of  the  landlord.  After  the  d«»- 
fendante'  counsel  had  withdrawn  this  allega- 
tion, he  stated  that  he  desired  to  have  the 
other  facts  admitted  just  as  he  had  plea<i(^d 
them,  and  this  request  was  complied  with. 
The  admission,  therefore,  must  be  held  to 
cover  all  tSie  facts  affirmatively  pleade*!  in 
the  answer,  except  the  particular  allegation 
whioh  had  been  withdrawn.  After  verdict 
was  directed  against  the  defendants,  it  would 
not  be  a  fair  construction  of  what  took  place 
at  the  trial  to  hold  that  the  admission  ap- 
plied only  to  the  single  fact  of  holding  over 
on  account  of  the  sickness  of  the  mother.     It* 


1899. 


USBTEB  ▼.   MULLEH. 


705 


must,  I  think,  be  held  that  it  was  an  ad- 
misBion  of  all  tihe  facts  affirmatively  pleaded, 
except  the  single  allegation  which  the  plain* 
tiif's  counsel  requested  to  be  withdrawn. 
The  direction  having  been  made  upon  the 
opening  of  the  plaintiff's  counsel,  which  doea 
not  appear  in  the  "case"  and  upon  the  rec- 
ord, the  fair  oonstruction  is  that  a  verdict 
was  directed  upon  the  answer,  after  mo<lifi- 
-cation  by  the  withdrawal  of  the  allegation 
referred  to,  and  upon  the  opening  of  counsel. 
The  record  in  this  connection  must  mean  the 
pleadings  in  the  case.  Kley  v.  Healy,  127 
N.  Y.  555.  It  was  therefore  admitted  by 
the  plaintiff's  counsel  thait  fifteen  days  after 
the  expiration  of  the  term  provided  by  the 
lease  the  texuints  surrendered  the  premises 
to  the  landlord,  and  that  the  latter  accepted 
the  surrender.  After  the  surrender,  there 
oould  be  no  recovery  of  rent,  since  the  land- 
lord could  not  have  the  use  of  the  premises 
and  the  stipulated  rent  at  the  same  time. 
When  a  landlord  accepts  a  surrender  of  the 
premises,  this  act  operates  to  discharge  the 
tenant  from  all  liability  for  rent  in  &e  fu- 
ture ;  and,  if  the  construction  of  the  proceed- 
ings at  the  trial  suggested  be  the  correct  one, 
then  the  direction  of  a  verdict  against  the 
defendants  was  error. 

But»  perhaps  the  most  Important  question 
in  the  case  arises  upon  the  facts  and  cir- 
cumstances which  it  is  claimed  constitute 
a  holding  over  by  the  tenant  after  the  ex- 
piration of  the  term  specified  in  the  lease. 
For  every  purpose  necessary  to  the  deter- 
mination of  that  question  we  must  assume 
that  the  facts  are  as  alleged  in  the  answer, 
since  it  must  have  been  upon  that  assump- 
tion that  the  verdict  was  directed,  lliere 
can  be  no  doubt  that  the  rule  of  law  is  set- 
tled beyond  debate  or  controversy  which  per- 
mits toe  landlord,  at  his  election,  to  treat 
the  tenant  as  holding  for  another  year  when 
the  latter  remains  in  possession  after  the  ex- 
piration of  the  term.  When  the  demise  is 
for  a  definite  term  of  one  year  at  a  fixed 
rent,  and  the  tenant  holds  over  after  that 
term  expires,  the  landlord  may  treat  him  as 
a  tenant  for  another  year,  and  collect  rent 
accordingly.  Haynes  v.  Aldrich,  133  N.  Y. 
-287;  Adams  v.  Oohoes,  127  N.  Y.  176.  13iit 
the  question  is  whether  the  tenant  did,  in 
fact,  hold  over  after  the  expiration  of  the 
term,  within  the  meaning  of  that  rule.  If 
Tt  is  an  arbitrary  one,  applicable  under  all 
i^ircumstances  and  conditions,  and  to  be  en- 
forced in  every  case,  without  regard  to  the 
reason  upon  which  it  is  founded,  it  may  be 
said  that,  in  a  strict  sense,  there  was  a  hold- 
ing over  in  this  caie.  But  this  rule  that  ob- 
tains in  the  relation  of  landlord  and  tenant 
is  a  part  of  the  oommon  law,  the  chief  merit 
of  which  is  supposed  to  consist  in  its  adapt- 
ability to  changing  circumstances  and  new 
conditions  as  developed  in  the  progress  of 
time.  It  i«  not  an  unchangeable  code,  like 
that  of  the  Modes  and  Persians,  but  a  sys- 
tem that  has  grown  up  with  the  growth  of 
eivilization,  and  is  capable  of  being  molded 
to  meet  the  wants  of  society  in  every  stasre 
of  its  progress.  From  the  facts  disclosed  by 
the  answer  in  this  case  the  tenant  vacated 


oept  one  bedroom^  in  which  a  member  of  his 
family  was  oonfined  by  illness  so  serious 
that  he  was  warned  by  the  physician  that 
any  attempt  to  remove  ner  would  imperil  her 
life.  The  decision  of  the  learned  trial  court 
in  the  case  virtually  holds  that  on  the  last 
day  of  the  tenant's  term  he  was  placed  in  a 
position  where  he  must  either  pay  rent  for  an- 
other year  for  a  house  that  he  did  not  intend 
to  occupy  or  to  take  the  risk  of  becoming,  in 
a  certain  sense,  responsible  for  the  death  of 
his  mother  by  attempting  to  remove  her  from 
a  sick  room  against  the  protest  of  a  physi- 
cian. This  would  seem  to  be  pushing  a  rule  of 
law  applicable  to  the  relation  of  landlord  and 
tenant  to  a  point  which  makes  it  very  un- 
reasonable, if  not  absurd;  and,  before  as- 
senting to  such  an  application  of  it,  we  are 
naturally  forced  to  inquire  whether  there 
was,  in  fact,  any  such  nolding  over  by  the 
tenant  in  this  case  as  the  rule  fairly  con- 
templates. Does  a  tenant  who,  on  the  last 
day  of  the  term  is  upon  his  death  bed,  or  is 
quarantined  in  his  house  by  the  public  au- 
thorities to  prevent  the  spread  of  some  dan- 
gerous or  infectious  disease  or  is  insane,  or 
compelled  to  remain  in  the  house,  against  his 
will,  by  some  superior  force  or  stress  of  cir- 
cumstances, hold  over  within  the  meaning 
of  the  law,  or  in  the  sense  that  permits  the 
landlord  to  treat  him  as  a  tenant  for  another 
year?  The  principle  upon  whioh  the  rule  is 
founded  is  that  the  holding  over  is  such  an 
act  of  the  tenant  that  the  law  implies  a  con- 
tract on  his  part,  or  leasing  of  the  premise? 
for  another  year.  But  whenever  the  law 
implies  a  contract  from  the  act  or  conduct 
of  the  party,  the  act  itself,  whatever  it  may 
be,  must  be  voluntary.  The  law  does  not 
imply  a  contract  or  obligation  from  an 
act  of  the  party  which  proceeds  from  mis- 
take or  fraud,  or  which  results  from  force 
or  coercion  of  any  kind,  or  is  due  to  any 
stress  of  circumstances  which  involves  peril 
to  his  life  or  that  of  some  member  of  his 
family.  To  infer  a  promise  or  contract  from 
any  act  plainly  resulting  from  such  causes 
would  manifestly  be  contrary  to  reason  and 
justice.  The  question  therefore  occurs 
whether  the  tenant  in  this  case,  by  failing 
to  remove  his  mother  from  the  bedroom  in 
the  house,  or  by  her  presence  there  during 
the  fifteen  days  after  the  expiration  of  the 
term,  should  be  held  for  another  year's  rent, 
on  the  principle  that  an  agreement  to  hold 
for  another  year  is  to;  be  implied  by  law 
from  his  conduct  under  the  circumstances. 
If  this  question  must  necessarily  be  an- 
swered in  the  affirmative,  there  would  be  no 
grounds  for  any  further  discussion.  But  it 
seems  to  me  that,  upon  reason  and  all  the 
analogies  of  the  law,  a  hiring  for  another 
year  cannot  and  should  not  be  implied 
against  the  tenant  under  such  circumstances. 
The  case  is  not  within  the  reason  of  the 
rule,  and  therefore  is  not  governed  by  it. 
While  this  court  has  firmly  adhered  to  the 
principle  that  the  landlord  is  entitled  to 
treat  the  tenant  who  holds  over  as  lessee  for 
another  year,  it  is  plain,  from  what  was  paid 
in  one  of  the  most  recent  cases,  that  the  rule 
was  not  considered    an    arbitrary  one.     On 


the  house  at  t^  expiration  of  the  term,  ex-  I  the  contrary,  it  is  intimated  that  it  was  not 
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so  rigid  that  it  could  not  properly  be  made 
to  bend  in  exceptional  and  peculiar  cases. 
Haynes  v.  Aldrioh,  133  N.  Y.  287.  Where 
the  holding  over  is  wrongful  or  voluntary, 
and  not  unavoidable  in  the  strictest  sense, 
the  rule  must  be  permitted  to  have  full  ap- 
plication. But  where  the  tenant,  as  in  this 
case,  is  obliged  to  retain  a  room  in  the  house 
for  a  short  period  of  time  in  order  to  avoid 
the  peril  of  exposing  a  member  of  his  family 
to  danger  and  death,  it  cannot  properly  be 
said  that  it  is  a  holding  over  within  the  mean- 
ing of  the  law.  Where  a  party  acts  under  such 
a  stress  of  circumstances,  the  act  cannot  be 
said  to  proceed  from  his  own  volition  any 
more  than  if  he  had  been  detained  in  the 
house  by  the  police  under  the  direction  of  the 
health  authorities. 

In  Haynes  v.  AldHch,  133  N.  Y.  287,  this 
court  enforced  the  rule  in  a  case  where  the 
facts  were  quite  different  from  tihose  appear- 
ing in  t^e  record  now  before  us.  In  tJhat 
case,  however,  the  learned  judge  who  spoke 
for  the  court  evidently  had.  in  mind  some 
case  which  might  be  considered  an  ex- 
ception to  the  rule.  That  is  the  plain  infer- 
ence from  t!he  following  paragraph  of  the 
opinion :  ''I  do  not  mean  to  say  that  wheth- 
er there  has  been  a  holding  over  at  all  may 
not  sometimes  be  so  doubtful  upon  the  facts 
as  to  require  a  submission  to  tihe  jury.  I 
mean  to  say  that  there  is  no  sucfh  doubt  in 
the  present  case.  I  reserve  the  question,  also, 
whether  there  might  not  be  an  unavoidable 
delay,  in  no  manner  the  fault  of  the  tenant, 
directlv  or  indirectly,  which  would  serve  as 
a  valid  excuse.  It  is  enough  that  here  was 
a  holding  over  not  unavoidable,  which  might 
have  been  provided  againet,  and  Where  the 
Chief  diiSiculty  grew  directly  out  of  the  ten- 
ant's own  wrongful  act."  In  Jones  v.  Shears, 
4  Ad.  &  £1.  832,  the  defendants  had  rented  a 
coal  mine  for  twenty-one  years,  with  the  pro- 
viso that  they  mi^ht  terminate  tihe  tenancy 
at  any  time  by  giving  a  previous  notice  to 
that  effect.  T^e  term  commenced  in  April, 
1825,  and  four  years  thereafter  the  defend- 
ants gave  the  notice  provided  for.  They, 
however,  continued  in  possession  for  two 
months  after  tihe  expiration  of  the  time  lim- 
ited by  tihe  noitice,  working  the  mine.  The 
landlord  brought  an  action  for  the  rent, 
claiming  that  the  holding  over  gave  him  the 
right  to  treat  them  as  tenants  at  tiie  for- 
mer rent.  The  defendants  claimed  that  this 
holding  over  was  not  with  any  intent  to 
waive  the  notice  and  renew  the  tenancy,  and 
that  they  had  the  right  to  show  the  circum- 
stances under  whioh  they  so  held  over.  Up- 
on this  question  of  intent  they  therefore  pro- 
posed to  show  that  the  coal  worked  by  them 
during  those  two  months  was  taken  from 
pillars  of  coal  which  supported  the  roof  of 
the  mine,  and  that  it  was  customary  for  the 
tenant  on  leaving  the  mine  to  cut  away  as 
much  coal  as  could  with  safety  be  removed. 
This  evidence  was  allowed,  and  Goleridg^e, 
J.,  left  it  to  the  jury  to  say  whether,  under 
the  circumstances,  the  defendants  held  over 
with  the  intent  to  waive  the  notice  and  con- 
tinue the  tenancy  or  not.  The  jury  found  a 
verdict  for  the  defendants,  and  a  subsequent 
motion  for  a  new  trial  was  denied.  Upon 
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appeal  to  the  King's  bench  the  ruling  at  the 
trial  was  affirmed.  Lord  Denman,  Oh.  J.,  say- 
ing:    ''It  was  impossible,  upon  this  issue,, 
not  to  leave  the  question  to  the  jury,  and  it 
was  for  them  to  decide  whetier  the  parties, 
by  their  mode  of  continuing  in  possession,, 
showed  an  intention  to  waive  their  notice  to 
quit,  and  to  remain  tenants  as  before."     Lit- 
ttedale,  J.,  also  said:     ''I  do  not  know  that 
where  a  tenant  holds  over  he  is  always  to  be 
considered  as  bound  to  hold  upon  the  same 
terms  as  far  as  they  are  applicable.     .     .    . 
Here,  however,  the  question  was  not  whether 
the  parties  held  over  on  tlie  terms  of  the  orig- 
inal tenancy,  but  whether  they  held  over  as 
tenants  at  all.     It  was  for  the  jury  to  say 
whether  the  defendants  intended    to    avail 
themselves  of  their  notice  to  quit,  or  wheth- 
er the  acts  done  b^  them  amounted    to    a 
waiver  of  sudh  notice."     In  Chitty,    Contr. 
8th  Am.  ed.  pp.  286,  287,  after  discussing 
the  effect  of  the  receipt  by  the  landlord  of 
rent  after  the  expiration  of  the  term,  and  a 
holding  over  by  the  tenant,  the  learned  au- 
thor adds:     "And  both  the  fact  of  holding 
over  and  the  payment  of  rent  may  be    ex- 
plained BO  as  to  rebut  tihe  presumption  that 
the  parties  intended  thereby  to  create  a  ten- 
ancy from  year  to  year."    The  law  in  many 
cases  excuses  a  party  from  the  performance 
of  a  contract  or  some  other  act  when  disabled 
by  sickness.     Suah  was  the  decision  of  this 
court  in  a  case  where  a  party  had  contracted 
to  render  personal  services  for  a  specified  time, 
but,  after  a  partial  performance,  was  disabled 
by    sickness.     It   was    held    that,    notwith- 
standing the  nonperformance  bv  reason    of 
this  disability,  the  person  rendering  the  serv- 
ices was  entitled  to  recover  upon  a  quantum 
meruit.     Wolfe  v.  Uowea,  20  N.  Y.  197,  75 
Am.  Dec.  388.    The  disability  of  a  party  to 
do  the  particular  thin^  or  to  perform  the 
contract  by  reason  of  sickness  is  held  to  be 
a  disability  by  the  act  of  God.     So  it  has 
been  held  that  sureties  upon  a  recognizance 
to  secure  the  attendance  of  the  principal  at 
court  to  answer  to  a  criminal  charge  may. 
when  sued   upon    the    recognizance,    defend 
upon  the  ground  that  the  principal  was  dis- 
abled from  attending  by  reason  of  sidcness. 
People  V.  Tuhbs,  37  N.  Y.  586.    The  general 
rule  is  that,  where  the  performance  of  a  duty 
or  charge  created  by  law  is  prevented  by  un- 
avoidable accident  without  the  fault  of  the 
party,  he  will  be  excused.     Dexter  v.  Norton^ 
47  N.  Y.  62.  7  Am.  Rep.  415;  Proprietors  of 
Mill  Dam  Foundry  v.  Hovey,  21  Pick.  441. 
It  is  important  to  note  with  more  distinct- 
ness the  wide  difference  between  this  ca«e 
and  Haynes  v.  AldricK  133  N.  Y.  287.     Ttt 
that  case  the  tenant  violated  one  of  the  coven- 
ants of  the  leaf»e  by  subletting  the  premise?. 
The  sub-tenant  held  over  after  the  expiration 
of  the  term,  and  the  tenant  was  sued  for 
rent  upon  the  principle   that    the    holding- 
over  created  a  tenancy  for  another  year.  The 
tenant  sought  to  excuse  the  holdinjf  over  by 
the  allegation  that  a  distant  relative  of  the 
subtenant,  who  was  in  possession,    was   de- 
tained in  the  house  after  the  expiration  of 
the  term  by  sickness.    This  court  held  that, 
inasmuch  as  the  subletting  was  in  violatioir 
of  the  lease,  and  was  a  wrongful  act  on  tiie- 
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part  of  the  tenant,  he  could  not  be  excueed 
by  a  situation  which  wbb  plainly  the  result 
of  his  own  violation  of  a  covenant  of  the 
lease.  It  is  plain  that  the  situation  which 
it  was  claimed  excused  the  tenant  was  of  his 
own  creation  by  putting  another  party  in 
possession  of  the  premises.  The  holding 
over  in  that  case  was  verv  properly  attribut- 
ed to  the  wrongful  act  of  uie  tenant  in  put- 
ting a  stranger  into  possession  of  the  de- 
mi^  premises. 

When  a  tenant  for  a  year  actually  holds 
over  after  the  expiration  of  the  term,  the  le- 
gal consequences  which  follow  are  well  set- 
tled and  understood.  The  landlord  may,  at 
his  election,  treat  him  either  as  a  trespasser 
or  a  tenant  for  another  year ;  but  in  any  case 
the  fact  of  holding  over  mu»t  be  established. 
The  landlord  cannot  treat  him  ba  a  tenant, 
and  collect  the  rent  for  another  vear,  unless 
the  facts  are  such  as  to  justify  him  in  pro- 
ceeding against  him  as  a  trespasser.  An  act 
which  might  ordinarily  constitute  a  trespass 
when  done  or  committed  intentionally  or 
voluntarily,  cannot  always  be  such  when 
done  or  committed  involuntarily.  Moak's 
Underbill,  Terts,  pp.  10,  16.  The  mere  fact 
that  the  tenant  or  some  member  of  his  fam- 
ily is  obliged  to  remain  in  a  room  in  the 
bouse  after  the  expiration  of  the  demised 
term,  may  not  necessarily  amount  to  a  tres- 
pass. Whether  it  does  or  not  must  de- 
pend upon  circumstances.  If  he  is  detained 
there  by  the  act  of  God,  or  of  some  superior 
legal  power,  or  some  unavoidable  necessity, 
he  is  not  ordinarily  deemed  to  be  a  trespass- 
er. A  trespass  presupposes  some  wrongful 
act  towards  the  person  or  property  of  an- 
other. If  the  tenant  in  this  case  actually 
held  over,  the  plaintiff  could  maintain  eject- 
ment against  nim;  but,  since  his  intention 
to  remove  on  the  day  the  lease  expired  is 
clear,  and  this  purpose  was  defeated  only 
by  the  dangerous  illness  of  a  member  of  his 
familv,  it  would,  I  think,  be  difficult  to  say 
that  he  had  such  a  possession  of  tihe  house 
as  would  support  an  action  of  ejectment; 
and  the  same  facts  and  circumstances  that 
would  protect  him  from  such  an  action 
would  also  defeat  the  present  claim,  which  is 
based  upon  the  theory  of  an  implied  agree- 
ment to  lease  for  another  year.  I  do  not 
mean  to  say  that  the  facts  stated  in  the 
answer  would  be  a  defense  to  an  action  by 
the  landlord  for  damages  based  upon  the 
breach  of  the  covenant  in  the  lease  to  sur- 
render the  demised  premises  at  the  expira- 
tion of  the  term.  A  duty  or  obligation  im- 
posed by  law  and  one  created  by  contract  or 
covenant  stand  upon  different  grounds  when 
the  party  seeks  to  be  excused  by  the  act  of 
God,  or  unavoidable  accident,  or  stress  of 
circumstances.  But  in  this  case  the  right  of 
the  landlord  to  collect  rent  for  the  second 
year  does  not  depend  upon  any  express  con- 
tract  or  covenant.  It  rests  wholly  upon  the 
legal  Implication  derived  from  the  wrongful 
act  of  the  tenant  in  holding  over ;  and  if  that 
act  was  not  in  fact  wrongful,  but.  under  the 
circumstances,  excusable,  then  there  is  no 
basis  for  any  implied  promise  or  agreement. 
I  assume  that  if  the  tenant,  or  some  memben 
of  his  family,  should  die  on  t^e  last  day  of 
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the  term,  that  no  one  would  then  contend 
that  the  continued  occupation  of. the  huuM 
for  a  few  days  during  the  funeral  would 
amount  to  a  wrongful  holding  over  within 
the  meaning  of  the  law.  Such  an  interpre- 
tation of  a  principle  of  the  common  law 
would  shock,  not  only  our  sense  of  justice, 
but  every  feeling  of  decency  and  humanity. 
The  case  before  us  differs  from  that  only  in 
degree.  Both  cases  must  be  governed  by  a 
common  principle.  It  is  obvious  that  in  the 
application  of  the  rule  now  under  considera- 
tion to  the  relation  of  landlord  and  tenant 
there  must  be  a  point  beyond  which  wc  can- 
not go,  and  that  point  is  reached  when  the 
alleged  holding  over  cannot  be  attributed,  di- 
rectly or  indirectlv,  to  some  fault  on  the  part 
of  the  tenant.  There  may  be  cases  in  which 
the  occupation  of  a  room  in  a  house  after 
the  lease  has  terminated  will  not  amount  to 
a  trespass,  or  warrant  the  implication  of  a 
lease  for  another  year.  Since  a  party  cannot, 
as  a  general  rule,  commit  a  trespass  or  make 
a  contract  without  some  effort  of  volition 
on  his  part,  an  act  due  to  unavoidable  acci- 
dent, or  resulting  from  some  overruling  ne- 
cessity or  stress  of  circumstances,  can  form 
no  basis  for  imputing  a  wrong  or  inferring 
a  contract.  It  is  reasonable,  therefore,  to 
conclude  from  the  facts  and  circumstances 
stated  in  the  answer  that  the  defendant  was 
not  a  trespasser  during  the  fifteen  days  that 
his  mother  occupied  the  room  in  the  house, 
and  could  not  be  removed  without  endanger- 
ing her  life,  nor  a  tenant  for  another  year. 
It  follows,  therefore,  that  the  plaintiff  was 
not  Aititled  to  recover  rent  from  the  timo 
when  the  house  was  completely  vacated. 

It  may  be  said  that  this  conclusion  is  a 
departure  from  precedent,  but  it  is  not  easy 
to  see  how  it  is.  No  case  has  been  cited,  and 
none  has  been  found,  where  it  was  held  that 
such  a  state  of  facts  or  such  a  situation  as- 
is  discloeed  by  the  answer  amounted  to  a 
holding  over  by  the  tenant  within  the  mean- 
ing of  the  rule  that  is  invoked  by  the  land- 
lord to  sustein  this  action.  Legal  rules  may 
sometimes  be  pushed  to  a  point  where  they 
accomplish  the  grossest  injustice,  and  itthen* 
becomes  the  duty  of  the  courte  to  limit  their 
application  to  cases  that  are  within  their 
true  scope  and  fair  meaning.  We  go  no> 
further  than  to  say  that  upon  the  fact» 
stated  in  the  answer,  if  conceded  or  eeteb- 
lished,  there  was  no  holding  over  by  the  ten- 
ant within  any  fair  or  reasonable  meaning 
of  the  rule  which  permite  the  landlord  to 
continue  the  lease  lor  another  year. 

The  judgment  should  he  reversed ^  and  a 
new  trial  granted,  with  ooste  to  abide  the 
event. 

Martin,  J.,  concurring: 

This  action  was  to  recover  seven  months'" 
rent  of  a  dwelling  house  situated  upon  Mad- 
ison avenue,  in  the  city  of  New  York.  There 
was  a  lease  between  the  parties,  by  which 
the  defendante  rented  the  premises  from 
May  1,  1894,  for  the  period  of  one  year,  the 
rent  payable  in  monthly  instalments  in  ad- 
vance. The  rent  for  that  term  has  been 
paid.  By  this  action  the  plaintiff  seeks  to 
recover  rent  for  a  portion  of  the  succeed irig 


706 


New  Toak  Court  of  Appeals. 


APB., 


jttLT,  on  the  ground  that  the  defendants  held 
over  after  tlM  expiration  of  their  termi  and 
thus  became  liabto  for  the  rent  of  the  prem- 
ises  for  that  time.  The  facts  are  undis- 
puted. The  defendants  alleged  as  a  defent>e 
to  the  action  the  making  of  the  contract  or 
lease  with  the  plaintiff;  that  in  the  month  of 
Ifebruary,  1895,  before  the  expiration  of  their 
term,  they  notified  the  plaintiff  that  they 
>vould  not  retain  the  premises  for  another 
year,  and  that  after  such  notice  the  plain- 
tiff and  his  agents  were  permitted  to  show 
the  premises,  and  to  place  the  usual  notice 
"To  Let"  upon  them,  which  remained  dur- 
ing the  balance  of  the  term.  The  defend- 
ants then  specially  alleged  that  on  May  1, 
1805,  the  defendants  were  prevented  from 
yielding  up  the  possession  of  the  premises 
by  the  act  of  Goa  in  afflicting  their  mother, 
who  was  a  member  of  their  family,  with  a 
disease  which,  at  that  time,  previously,  and 
subsequently,  including  May  15,  confined  her 
to  her  bed  so  that  it  would  have  endangered 
her  life  to  take  her  from  the  house;  that  for 
tliat  reason,   and   no  other,   of   which    the 

Slaintiff  had  full  knowledge  and  notice,  the 
cfendants  were  oblieed  to  and  did  occupy 
a  small  portion  of  the  premises  until  May 
15;  that  all  their  property,  furniture,  and 
belongings  and  their  family  were  removed 
from  the  premises,  and  every  part  thereof, 
on  May  1, 1805,  except  from  the  sick  room  in 
which  their  mother  was  confined,  and  that 
they  were  forbidden  by  the  physician  in 
charge  to  remove  her  until  May  15,  when  she 
was  at  once  removed.  Upon  the  trial  it  was 
admitted  that  upon  the  1st  of  February, 
1805,  the  defendants  notified  the  plaintiff 
that  on  the  1st  of  May  they  would  give  up 
and  surrender  the  possession  of  the  premises. 
Ihat  they  were  occupied  under  the  lease  was 
admitted,  also  the  rate  of  rent,  a  ud  the  fact 
that  the  defendants,  from  ne<essity,  held 
over  after  the  expiration  of  the  lease  some 
fifteen  days.  The  plaintiff  tlien  admitted 
the  facts  set  up  in  the  answer  as  to  the  im- 
possibility of  the  defendants'  surrendering 
possession  at  the  expiration  of  the  year,  so 
that  the  question  presented  is  whether,  not- 
v.'ithstaading  the  facts  alleged  in  the  answer, 
the  plain tiif  was  entitled,  as  a  matter  of 
law,  to  recover  rent  for  the  sutveeding  year, 
upon  the  ground  that  the  defendants  held 
over  after  the  expiration  of  their  term. 

The  admission  of  the  plaintiff  amounts  to 
a  concession  that,  by  reason  of  the  sickness 
of  the  defendants'  mother,  it  was  impossible 
for  them  to  surrender  up  the  possession  of 
the  premises  to  the  plaintiff;  that,  so  far  as 
it  was  possible,  they  did  so;  and  henoe,  that 
their  retention  was  wholly  involuntary.  If 
there  was  any  doubt  as  to  the  question  of 
impossibility,  it  should  have  been  submitted 
to  the  jury,  and  the  defendants'  exception 
to  the  direction  of  a  verdict  was  well  taken, 
llius,  in  a  word,  the  question  is  whether 
that  impossibility  justified  the  defendants' 
action,  or  whether,  although  it  was  impos- 
sible, to  surrender  the  entire  premises,  the 
holding  of  a  small  part  for  a  lew  days  im- 
posed upon  them  a  liability  for  rent  u>r  the 
succeeding  year.  It  is  well  settled  that, 
where  a  tenant  voluntarily  holds  over  after 
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the  expiration  of  his  term,  he  may  be  held 
as  upon  an  agreement  to  hold  for  a  year  up- 
on tne  terms  of  the  prior  lease.  Conway  v. 
Starkweather,  1  Denio,  114;  Commissioners 
of  Pilots  V.  Clark,  33  N.  Y.  251 ;  Baynes  v. 
Aldnch,  133  X.  Y.  287,  280.  The  basis  of 
this  liability  is  often  said  to  be  an  implied 
agreement  upon  the  part  of  the  tenant  to 
hold  for  another  year.  While  I  doubt,  ns 
I  always  have,  the  propriety  of  calling  this 
class  of  obligations  implied  contracts,  but 
thinK  they  are  to  be  regarded  as  duties  which 
the  law  imposes,  yet,  whether  they  be  de- 
nominated implied  contracts  or  duties  creat- 
ed Ly  ia>v,  in  either  case  the  riorht  arises  ud- 
on  an  implication  of  law,  ana  in  no  sense 
upon  an  express  or  absolute  contract 

It  is  also  well  settled  that,  where  a  duty 
or  charge  is  created  by  law,  and  the  per- 
formance is  prevented  by  inevitable  accideiit 
or  the  act  of  God,  without  fault  of  the  party 
sought  to  be  charged,  he  will  be  excused,  but 
where  a  person  absolutely,  and  by  express 
contract,  bind3  himself  to  do  a  particular 
thing,  which  is  not  at  the  time  impossible 
or  unlawful,  he  will  not  be  excused,  unless 
through  the  fault  of  the  other  party.  The 
reason  given  for  the  latter  portion  of  this 
rule  is  that  he  might  have  provided  by  his 
contract  against  iuevitable  accident  or  the 
act  of  God.  Harmony  v.  Bingham,  12  N.  Y. 
09,  62  Am.  Dec.  142;  Tompkins  v.  Dudley, 
25  N.  Y.  272,  82  Am.  Dec.  340;  Dexter  v. 
Norton,  47  N.  Y.  62,  7  Am.  Rep.  416.  Thus, 
the  most  that  can  be  said  of  the  obligation 
that  arises  from  the  relation  of  landlord  and 
tenant  and  follows  by  a  general  lease  is  that 
the  tenant  is  charged  wi3i  the  duty  of  vacat- 
ing the  premises  at  the  end  of  his  term.  If 
he  fails,  it  is  a  breach  of  his  duty,  and  ordi- 
narily the  law  implies  or  creates  a  liability 
on  his  part  for  another  year's  rent.  This 
being  a  duty  implied  or  created  by  law,  and 
not  Dy  an  express  or  absolute  agreement,  it 
falls  within  the  first  part  of  tne  toregoing 
rule,  and  hence  it  is  obvious  that,  if  the  ten- 
ant's removal  was  rendered  impossible  by 
inevitable  accident  or  the  act  of  God,  he  ia 
excused  for  his  omission  to  surrender  the 
premises,  at  least  so  far  as  it  creates  a  lia- 
bility for  a  year's  rent  which  is  implied  by 
law.  The  reason  for  the  distinction  between 
the  effect  of  impossibility  of  performance, 
occasioned  by  inevitable  accident  or  the  act 
of  God,  upon  an  obligation  created  by  ex- 
press contract  and  upon  an  obligation  which 
the  law  implies,  has  been  held  to  rest  "upon 
the  unwillingness  of  the  law  to  at  once  cre- 
ate, impose,  and  exact  the  performance  of  an 
obligation  forbidden  or  rendered  impractica- 
ble by  the  interposition  of  Providence.' 
School  Dist.  No,  1  v.  Dauchy,  25  Conn.  530, 
68  Am.  Dec.  371.  Under  the  principle  of  the 
authorities  relating  to  this  subject,  I  think 
it  is  clear  that,  as  the  obligation  sought  to 
be  enforced  was  one  created  by  law,  and  not 
by  the  agreement  of  the  parties,  impossibili- 
ty of  performance  was  a  valid  excuse,  and 
the  defendants  cannot  be  held  for  the  rent 
for  the  subsequent  year.  Moreover,  the 
same  result  may  be  reached  upon  another 
ground.  There  are  many  cases  where  the 
courts  have  implied  a  condition  in  a  contract 
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to  the  effect  that  a  party  ia  relieved  from  its 
tenne  where  ite  performance  has,  without 
his  fault,  become  impossible.  The  principle 
upon  which  those  cases  are  based  is  that, 
when  the  contract  was  made,  the  parties 
contemplated  that  the  condition  which  sub- 
sequenUy  existed  miffht  arise,  and  render 
performance  impossible,  and  that  the  im- 
plied condition  is  to  be  construed  as  a  part 
of  the  existing  contract,  and  thus  relieves 
the  party  from  liability  in  case  that  condi- 
tion arises.  Dexter  y.  Norton,  47  N.  Y.  62, 
7  Am.  Rep.  416;  Lorillard  v.  Clyde,  142  N. 
Y.  456,  462,  24  L.  R.  A.  113;  Stewart  v. 
Stone,  127  N.  Y.  607,  14  L.  R.  A.  215; 
Spalding  v.  Rosa,  71  N.  Y.  40,  44,  27  Am. 
Rep.  7 ;  Taylor  v.  Caldtoell,  3  Best  &  S.  826 ; 
Rohineofi  v.  Davison,  L.  R.  6  Exoh.  269; 
Kein  v.  Tupper,  52  N.  Y.  650,  555;  Dolany, 
Rodgers,  140  N.  Y.  489,  492.  To  hold  in 
this  case  that  this  a^eement  was  made  up- 
cm  an  implied  condition  that  the  defendants 
should  not  be  required  to  vacate  the  prem- 
ises at  the  expiration  of  their  term  in  t^e 
event  that  it  was  rendered  impossible  by  in- 
evitable accident  or  the  act  of  God  is  qiiite 
within  the  principle  of  the  authorities  cited. 
But,  be  this  as  it  may,  it  is  manifest  that 
the  charge  or  liability  which  the  plaintiff 
seeks  to  enforce  was  created  by  law,  and  not 
by  agreement,  and  that,  as  its  performance 
was  prevented  without  the  defendants'  fault, 
they  were  excused  from  the  onerous  liability 
which  the  plaintiff  now  seeks  to  enforce. 
It  may  well  be,  and  doubtless  is,  true  tliat 
the  plaintiff  may  recover  for  the  time  the 
premises  were  occupied  by  the  defendants,  or 
if,  by  reason  of  their  failure  to  surrender  up 
the  premises,  additional  damages  follow,  that 
they  may  be  recovered  in  a  proper  action  so 
that  all  damages  caused  by  the  defendants' 
misfortune  would  be  borne  by  them,  but  that 
he  cannot  recover  the  rent  for  the  subsequent 
year  upon  the  implied  contract  or  duty  im- 
posed by  law  seems  to  me  clear. 

These  considerations  lead  me  to  the  con- 
clusion that  the  judgment  in  this  action 
should  he  reversed,  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

Parker,  Ch.  J.,  and  Haight,  J.,  concur. 

Gray,  J.,  dissenting: 

This  action  was  brought  to  recover  of  the 
defendants  the  rent  of  certain  premises  in 
the  city  of  New  York,  which  had  been  origi- 
nally leased  to  them  by  the  plaintiff  for  the 
term  of  one  year  from  May  1,  1894.  The  de- 
fendants held  over  for  some  fifteen  days  aft- 
er the  expiration  of  the  term,  and  the  rental 
moneys  claimed  in  the  action  were  for  seven 
months  subsequent  to  May  1,  1895.  The  de- 
fense set  up  in  the  answer  was,  in  substance, 
that,  prior  to  the  expiration  of  the  term 
mentioned  in  the  written  lease,  the  defend- 
ants had  notified  the  plaintiff  that  they 
would  not  take  the  premises  for  another 
year,  and  that  they  had  hired  another  house, 
but  they  had  been  prevented  from  yielding 
up  possession  "by  the  act  of  God  in  afflicting 
the  mother  of  these  defendants,  who  was  a 
member  of  the  family  of  the  defendants, 
with  a  disease  which  .  .  .  was  so  trreat 
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that  it  would  have  endangered  her  life  to 
have  taken  her  from  the  room."  The  lease 
contained  the  usual  agreement  of  the  lessees 
to  quit  and  surrender  the  premises  at  the  ex- 
piration of  the  term.  Upon  the  trial  no 
evidence  was  given,  the  facts  being  then  and 
there  stipulated  between  the  parties.    The 

Slaintiff  admitted  that  the  defendants  noti- 
ed  him,  in  February,  1895,  that  on  the  1st 
day  of  May,  1896,  they  would  surrender  t^a 
possession  of  the  premises,  and  the  defend- 
ants admitted  that  they  remained  over  after 
the  1st  of  May  without  the  assent  of  the  plain- 
tiff. The  plaintiff  admitted  to  be  true  the 
statement  of  the  defendants  that  the  mother 
of  the  defendants  was  ill  on  the  1st  of  May, 
1895,  and  in  the  condition  alleged  in  their 
answer.  Upon  these  admissions  of  the  par- 
ties, the  trial  judge  directed  a  verdict  for 
the  plaintiff  for  the  amount  of  rental  moneys 
demanded  under  the  terms  of  the  written 
lease.  To  that  direction  the  defendants  ex- 
cepted, and,  the  appellate  division  having 
affirmed  the  judgment  entered  against  them, 
th^  further  appeal  to  this  court. 

The  question  thus  raised  for  our  considera- 
tion is  whether  the  rule  of  law,  which  has 
always  controlled  in  such  cases,  is  to  be  af- 
fected by  the  fact  that  the  holding  over  by 
the  defendants  was  by  reason  of  the  illness  of 
their  mother,  as  a  member  of  the  family, 
and  therefore,  in  that  sense,  involuntary. 
The  doctrine  has  been  lonff  a  settled  one  in 
this  state  that  a  tenant  wno  holds  over  his 
term,  either  is  a  trespasser  or  continues  to 
be  a  tenant,  at  the  sole  election  of  the  land- 
lord, and  that,  in  the  latter  case  the  legal 
implication  is  that  he  holds  at  the  former 
rent.  As  this  appeal  should  be  disposed  of 
upon  authority,  1  shall  advert  to  a  few  cases 
and  to  the  opinions  which  have  been  ex- 
pressed. The  question  was  early  discussed 
in  what  may  be  regarded  as  the  leading  case 
of  Conway  v.  Starkweather,  1  Denio,  113, 
where  the  tenant  held  over  his  term  for  the 
period  of  two  we^s.  Bronson,  Oh.  J.,  in  his 
opinion,  laid  down  the  rule  with  considera- 
ble pertinency,  and  said  that  "the  tenant  has 
no  such  election  as  that  which  belongs  to 
the  landlord.  If  he  holds  over,  though  for 
a  very  short  period,  without  any  unequivo- 
cal act  at  the  time  to  give  his  holding  the 
character  of  a  trespass,  he  is  not  afterwards 
at  liberty  to  deny  that  he  is  in  as  a  tenant, 
if  the  landlord  chooses  to  hold  him  to  that  re- 
lation. If  the  tensjit  may  hold  over  for  two 
weeks,  and  then  say  he  is  not  a  tenant,  I  see 
no  reason  why  he  may  not  give  the  same  an- 
swer after  holding  over  as  many  months  or 
years.  The  plaintifTs  counsel  regards  the 
holding  over  as  only  presumptive  evidence 
of  the  continuance  of  the  tenancy,  which 
would  have  been  sufficiently  rebutted  by  the 
offered  proof  that  the  plaintiff,  before  his 
term  enaed,  refused  to  keep  the  property  an« 
other  year,  even  at  a  reduced  rent.  But 
such  are  not  my  views.  I  do  not  think  this 
a  case  for  balancing  presumptions,  but  one 
where  the  act  of  the  plaintiff  in  holding  over 
has  given  the  defendants  a  legal  right  to 
treat  him  as  tenant;  and  that  it  is  not  in  his 
power  to  throw  off  that  character,  however 
onerous  it  may  be."    A  number  of  years  lat- 


710 


Kew  Yore  Court  of  Appeals. 


er,  in  the  cafie  of  Schuyler  v.  Smith,  51  N.  Y. 
300,  10  Am.  Rep.  609,  the  defendants  had 
held  over  for  the  period  of  three  weeks  after 
the  expiration  of  the  lease,  and  they  opposed 
the  claim  of  the  plaintiff  to  hold  th&aa.  as 
tenants  for  the  whole  year,  upon  the  ground 
that  they  had  given  him  notice,  before  the 
expiration  of  the  term,  that  they  did  not  in- 
tend to  keej^  the  premises  for  another  year, 
and,  with  his  knowledge,  had  made  arrange- 
ments  to   occupy   other     premises.    Judge 
Earl,  relying  on  tlie  rule  of  law  as  settled 
by  Oontoay  v.  StarkiDeather,  and  since  rec- 
ognized by  oither  cases,  that,  where  a  tenant 
holds  over  after  the  expiration  of  his  term, 
the  law   will  imply   an   agreonent  to   hold 
for  a  year  upon  the  terms  of  the  prior  lease, 
overruled  their  contention,  and  said:     "The 
safe  and  just  rule  I  believe  to  be  the  one  es- 
tablished by  authority,  that  a  tenant  holds 
over  the  term  at  his  peril ;  and  the  owner  of 
the  premises  may  treat  him  as  a  trespasser 
or  as  a  teoant  for  .another  year  upon  the 
terms  of  the  prior  lease,  so  far  as   applica- 
ble."    Still  later,  in  Adams  v.  Cohoea,  127 
N.  Y.  175,  Judge  Potter,  delivering  the  opin- 
ion of  this  court  in  the  second  division,  dis- 
cussed this  auestion  in  the  lieht  of  the  au- 
thorities ana  observed  that  '^o  absolute  is 
the  implication,  from  holding  over  for  a  few 
days  only,  of  a  hiring  for  another  year,  that 
the  tenant  will  not  m  excused  from  the  pay- 
ment of  rent,  even  where  he  gave  the  land- 
lord notice  before  the  end  of  the  term  that 
he  did  not  intend  to  hire  for  another  year, 
and  had  hired  other  premises,  which  would 
be  ready  for  his  occupancy  in  a  few  days." 
Finally,  we  have  the  case  of  Eaynea  v.  Al- 
drich,  133  N.  Y.  287,  where  the  holding  over 
by  the  defendant  was  from  the  1st  to  the  4  th 
of  May,  and  it  was  sought  to  be  excused  up- 
on these  facts,  viz. :  That  the  1st  day  of  May 
was  a  holiday;  that  on  the  2d  day  of  May 
there  was  a  difficulty  in  engaging   trudcs, 
and  that  a  sick  boarder  could  not  be  removed 
with  safety  until  the  4th  day.    Judge  Finch 
discusses,    in    his   opinion,    the   efficacy    of 
such  a  defense  somewhat  elaborately,  and 
referring  to  the  rule  as  well  settled  by  au- 
thority t^at  where  there  is  a  holding  over  by 
the  tenant  the  law  will  imply  an  agreement 
to  hold  for  a  year  upon  the  terms  of  the  prior 
lease,  makes  the  following  observations  up- 
on the  argument  of  the  appellant:     "The  ap- 
pellant does  not  deny  thB  rule,  but  seeks  to 
qualify  it  so  as  to  mean  that  it  is  only  where 
the  tenant  holds  over  voluntarily,  and  for 
his   own   oonvenienoe,   that    the   landlord's 
right  arises,  and  that  it  does  not   so   arise 
when  the  tenant   holds  over   involuntarily, 
not  for  his  own  convenience,  but  because  he 
cannot  help  it.     I  am  averse  to  any  such 
qualification.     It  would  introduce  an  uncer- 
tainty into  a  rule  whose  chief  value  lies  in 
its    certainty.    The    consequent    confusion 
would  be  very  great.     Excuses  would  always 
be  forthcoming,  and  their  sufficiency  be  suV 
jeot  to  the  doubtful  conclusions  of  a  jury, 
and  no  Ifissor  would  ever  know  when  he  could 
safely  promise  possession  to  a  new  tenant.*' 
Again,  he  says  that  "if  the  rule  in  this  case 
seems  to  involve  a  hardship,  that  is  some- 
times true  of  every  general   rule,   however  I 
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just  and  wise,  but  does  not  justify  its  abro- 
gation. To  sustain  this  defense  would  open 
the  door  to  a  destruction  of  the  settled  ooc- 
trine,  and  tend  to  involve  the  rights  of  both 
lessor  and  lessee  in  uncertainty  and  confu- 
sion." This  is  pretty  strong  language;  but 
the  appellants,  nevertheless,  seek  to  distin- 
guish the  case  as  an  authoritv,  because 
there  it  was  a  subtenant  whose  illness  pre- 
vented the  surrender  of  possession,  and  the 
question  was  reserved  whether  there  might 
not  be  an  inevitable  delay,  in  no  manner  the 
fault  of  the  tenant,  which  would  serve  rs  a 
valid  accuse.  It  is  true  that  tbere  is  that 
much  of  a  distinction  between  the  two  cases, 
but  I  think  the  distinction  to  be  somewhat 
shadowy,  so  far  as  the  excuse  for  not  yield- 
ing up  the  premises  promptly  is  concerned, 
and  I  affree  with  the  reasoniujc;  of  the  opin- 
ion at  uie  appelate  division  m  the  present 
case  [0  App.  Div.  595],  that  "no  such  qual- 
ification should  be,  or  oould  safely  be,  im- 
ported into  the  absolute  rule  of  law.  It 
would  make  the  landlord,  rather  than  the 
tenant,  suffer  by  reason  of  a  misfortune  to 
the  tenant,  which  he,  and  not  the  landlord, 
should  bear  the  burden  of."  It  seem4  to  me 
that  Judge  Finch,  in  Haynea  v.  Aldrich,  has 
ffiven  a  convincing  reason  against  import- 
ing any  qualification  into  a  well-settled  rule 
of  law,  by  which  its  application  might  be 
rendered  uncertain  according  to  the  fact^ 
pleaded  by  the  tenant.  Since  the  leading 
case  of  Oontoay  v.  Starktoeather,  I  am  not 
aware  of  any  qualification  of  the  rule  hav- 
ing been  admitted,  and  I  think  that,  if  a  case 
arises  in  which  it  operates  harshly,  the  mis- 
fortune is  one  whic^,  for  the  sake  of  the  sta- 
bility of  the  rule,  should  be  borne  by  the 
tenant,  rather  than  b^  the  landlord.  The 
underlying  principle  is  that  the  rights  of 
the  parties  are  determined  by  their  engage- 
ments, and  effect  must  be  given  to  the  con- 
tract. The  doctrine,  as  settled  by  the  deci- 
sions of  the  courts  of  this  state  obtains  in 
many  other  Jurisdictioas.  Clinton  Wtre 
Cloth  Co.  V.  Gardner,  99  111.  151;  Moore  v. 
Beasleyt  3  Ohio,  294;  Vrooman  v.  McKaig, 
4  Md.  450,  59  Am.  Dee.  85 ;  Bacon  v.  Brovm, 
9  Conn.  334;  Hemphill  v.  Flynn,  2  Pa.  St 
144 ;  Wolffe  v.  Wolff,  69  Ala.  549. 

This  is  in  no  sense  to  be  considered  like  a 
case  where  performance  of  a  condition  is 
prevented  by  the  act  of  Grod,  nor  one  where 
the  discharge  of  an  obligation  was  not  fully 
intended  by  the  parties.  It  is  simply  that  of 
a  contract  whdch,  by  its  terms,  gave  the  oc- 
cupancy and  use  of  the  premises  of  the  own- 
er for  a  Specified  term,  and  under  speciiled 
conditions,  which  fixed  the  rent  to  be  paid, 
and  which  contained  the  covenant  of  the  les- 
see to  quit  and  surrender  the  premises  at  the 
expiration  of  the  demised  term.  The  dis- 
tinction is  well  settled  between  an  obligation 
or  duty  imposed  by  law  and  that  createci  by 
covenant;  ot  the  party.  In  the  former  ca:*e, 
if  the  party  is  disabled  from  performing 
without  any  default  of  his  own,  the  law  will 
excuse  him.  Illustrations  of  this  are  where 
waste  to  a  tenement  is  caused  by  its  destruc- 
tion by  tempest  or  by  enemies,  or  where  th« 
contract  is  for  personal  services,  and  the 
condition  of  continued  existence  is  raised  by 
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Smplication.  But  where  the  party  creates 
a  auty  by  his  own  contract  he  is  bound  to 
make  it  good,  notwithstanding  any  accident 
by  ineinUble  necessity;  because  he  might 
have  provided  against  it  by  his  contract. 
2  Saund.  422,  note  2;  Proprietors  of  Mill 
Dam  Foundery  v.  Hovey,  21  Pick.  417,  441 : 
Dexter  v.  Norton,  47  N.  Y.  62,  64,  7  Am. 
£ep.  415. 

Of  course,  there  was  nothing  to  submit  to 


the  jury,  and  the  defendants  did  not  request 
a  submission.  All  the  facts  for  a  judgment 
were  stipulated  when  the  case  came  on  for 
trial,  and  they  presented  the  one  question  for 
the  oourt  whether,  in  law,  they  established 
the  plaintifif's  right  to  the  rent  demanded. 
I  think  the  judgment  should  be  affirmed, 
with  costs. 

Bartlett  and  Vana,  JJ.,  concur. 


RHODE  ISLAND  SUPREME  COURT. 


James  SAMPSON  and  Wife 
1?. 

John  H.  BAGLEY,  Admr.,  etc.,  of  Sylvester 
Grogan,  Exr.,  etc.,  of  Margaret  Grogan, 
Deceased. 


( 


.R.  I. 
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t.  The  liability  of  a  tenant  for  life  for 
loaa  by  an  accidental  lire  as  established 
bj  the  English  statute  of  6  Kdw.  I.  chap.  5, 
known  as  the  statute  of  Gloucester,  does  not 
exist  In  Rhode  Island,  as  that  statute, 
though  in  force  except  as  modified,  is  prac- 
tically superseded  by  the  Rhode  Island  stat- 
utes. 

S.  Tb«5  mere  acceptance  by  a  life  ten- 
ant of  a  de-rl«e  of  real  estate  containing  a 
direction  to  keep  in  repair  does  not  impose 
upon  him  the  duty  to  rebuild  in  case  of  the 
accidental   destruction   of  buildings   by  fire. 

3.  A  life  tenant  receiving  ln«nrance 
for  tbe  lo«a  of  a  bnlldlnv  oy  fire  must 
hold  any  excess  of  the  amount  received  over 
the  value  of  his  life  interest  as  a  trustee  for 
the  remainderman,  unless  the  money  is  used 
to  rebuild. 

(Febniary  0,  1800.) 

ON  DEMURRER  to  the  complaint  in  an 
action  by  a  remainderman  to  recover 
from  the  personal  representative  of  a  life 
tenant  the  value  of  a  dwelling  house  de- 
stroyed by  fire  while  in  the  possession  of  the 
life  tenant  as  such.    StLStained. 

The  facts  are  stated  in  the  opinion. 

Mr.  Samuel  W.  K«  Allen,  for  defendant 
in  support  of  demurrer: 

This  is  an  action  on  the  case  upon  the  im- 
plied promises  of  Margaret  O'Connell  in  her 
lifetime  to  rebuild  said  house.  The  declara- 
tion does  not  state  a  case  wherein  the  law 
implies  any  such  promise.  The  only  prom- 
ise implied  is  the  promise  of  every  life  tenant 
not  to  commit  waste. 

White  V.  Wagner,  4  Harr.  &  J.  373,  7  Am. 
Dec.  674;  Re  SkingUy,  3  Macn.  &  G.  221. 

In  relation  to  the  insurance  money  which 
it  is  alleged  that  Mrs.  O'Connell  received,  it 
nowhere  appears  that  she  received  for, or  had 
insured,  anything  but  her  life  estate.  She 
had  a  right  to  insure  her  life  estate,  and  was 
•entitled  to  such  insurance  in  full  in  her  own 
right. 

NOTK. — As  to  the  proceeds  of  Insurance  on 
premises  held  by  a  life  tenant,  see  also  Harri- 
son V.  Pepper  (Mass.)  38  L.  R.  A.  230. 
^4  L.  R.  A. 

.  See  also  4G  L.  R.  A.  525. 


Welsh  V.  London  Assur,  Corp.  161  Pa. 
607. 

Messrs.  Charles  E.  Gonnaii  and  James 

T.  Eag^an,  for  plaintififs,  contra: 

The  action  is  not  an  action  for  waste  or 
for  damages  under  the  statute,  but  an  action 
based  upon  the  agreement  of  the  life  tenant 
tc  repair,  created  by  the  devise  and  the  life 
tenant's  acceptance  of  it. 

The  statute  of  Marlbridge  made  all  ten- 
ants for  life  liable  for  waste  committed  or 
suffered. 

Coke  says:  "Since  the  statute  of  Marl- 
bridge,  if  a  lessee  for  life  or  years  had  com- 
mitted voluntary  or  permissive  w^te,  he 
should  answer  in  damages." 

2  Inst.  145. 

By  statute  6  Anne,  tenants  were  exempt 
from  liability  for  loss  by  accidental  fire. 
This  statute  has  never  existed  in  Rhode  Is- 
land. 

At  common  law  lessees  were  not  answer- 
able for  accidents  or  negligent  burning;  then 
came  the  statute  of  Gloucester  which  made 
tenants  for  life  and  years  liable  to  waste 
without  any  exception,  consequently  render- 
ing them  answerable  for  destruction  by  fire. 

Woodfall,  Land.  &  T.  246. 

The  statute  of  Anne,  chap.  31,  excepted 
from  the  statute  of  Gloucester  accidental 
fires,  but  left  it  therefore  to  the  parties  to 
contract  so  as  to  impose  the  liability. 

Brown  v.  Quilter,  2  Ambl.  620;  White  v. 
Wagner,  4  Harr.  &  J.  373,  7  Am.  Dec.  674. 

To  repair  was  an  obligation  on  a  tenant, 
whether  for  life  or  years,  imposed  by  law; 
so  that  a  tenant  to-day  who  fails  to  repair 
would  be  guilty  of  waste. 

Clemence  v.  Steere,  1  R.  I.  272,  53  Am. 
Dec.  621;  Fay  v.  Brewer,  3  Pick.  203. 

It  is  common  to  include  in  leases  a  cove- 
nant to  repair,  and  so  an  action  arises  on  the 
covenant;  but  were  the  lease  silent  on  this 
matter  the  obligation  to  repair  would  still 
exist. 

White  v.  Wagner,  4  Harr.  A  J.  373,  7  Am. 
Dec.  674. 

While  it  may  be  true  that  the  reversioner 
has  no  right  for  want  of  privity  to  avail 
himself  of  the  insurance  effected  by  the  life 
tenant,  or  to  compel  its  application,  still  the 
life  tenant's  neglect  to  insure  or  to  apply  the 
proceeds  of  insurance  ought  to  render  him 
m  justice  liable. 

4  Kent,  Com.  p.  82;  Co.  Litt.  53a;  Rook 
V.  Warth,  1  Ves.  Sr.  462 ;  Brough  v.  Biggins, 
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2  Gratt  408;  Ordham  v.  Roberts,  43  N.  G. 
(8  Ired.  £q.)  99. 

Under  a  general  covenant  to  repair  the 
tenant  is  liable  for  the  destruction  of  the 
buildings  not  rebuilt  by  him  though  the  de- 
struction may  have  occurred  by  fire  or  other 
accident. 

Phillips  V.  Stevens,  16  Mass.  238;  Tilden 
V.  Tilden,  13  Gray,  103;  Ross  v.  Overton,  3 
Call.  (Va.)  309,  2  Am.  Dec.  562;  Scott  v. 
Scott,  18  Gratt.  166;  Ahhy  v.  BUlups,  35 
Miss.  618,  72  Am.  Dec.  143;  Mcintosh  v. 
Loivn,  49  Barb.  550;  Lockroxo  v.  Horgan,  58 
N.  Y.  635;  Schmidt  v.  Pettit,  1  MacArth. 
179;  Ely  v.  Ely,  80  111.  632;  Hoy  v.  HoW,  91 
Pa.  88,  36  Am.  Rep.  659. 

Even  if  after  lease  the  fire  district  is  ex- 
tended and  a  more  expensive  building  re- 
quired. 

David  V.  Ryan,  47  Iowa,  642;  Harris  v. 
Heackman,  62  Iowa,  411;  Cordes  v.  Miller, 
3D  Mich.  581,  33  Am.  Rep.  430;  Wade  v. 
Malloy  16  Hun,  226;  Fay  v.  Bretoer,  3  Pick. 
203;  Sackett  v.  Sackett,  6  Pick.  191;  Wood 
V.  Gri/pn,  46  N.  H.  237. 

A  general  covenant  to  repair  is  binding 
upon  the  tenant  under  all  circumstances. 

Lihhey  v.  Tolford,  48  Me.  316,  7  Am. 
Dec.  229;  Hoy  v.  Holt,  91  Pa.  88,  36  Am. 
Rep.  659;  Magaw  v.  Lambert,  3  Pa.  444. 

The  acceptance  of  a  devise  creates  an  ob- 
ligation which  can  be  enforced  in  law  or  equi- 
ty. 

Veazey  v.  Whitehouse,  10  N.  H.  409. 

Where  a  life  tenant  dies  before  repairing, 
the  remainderman  has  an  action  against  his 
executor  for  a  sum  sufficient  to  repair. 

1  Leake,  Uses  &  Profits  of  Lands,  93; 
Bartthyany  v.  Walford,  L.  R.  33  Ch.  Div. 
630;  Woodhouse  v.  Walker,  L.  R.  6  Q.  B. 
Div.  404,  49  L.  J.  Q.  B.  N.  S.  609. 

At  common  law  all  life  tenants  were  liable 
to  the  action  of  waste;  no  matter  what 
might  be  the  power  to  repel  the  waste  from 
being  done,  if  it  was  committed  they  were 
bound  to  repair.  The  infant  age  of  the  de- 
fendant would  not  free  him  from  the  respon- 
sibility. 

White  V.  Wagner,  4  Harr.  &  J.  373,  7  Am. 
Dec.  675;  Abby  v.  Billups,  35  Miss.  618,  72 
Am.  Dec.  143. 

The  obligation  to  repair  includes  the  main- 
tenance of  the  estate  ana  its  appurtenances 
in  a  serviceable  condition. 

Stevens  v.  Rose,  69  Mich.  259;  Consoli- 
dated Coal  Co.  V.  Savitz,  57  III.  App.  659; 
Re  Skingley,  3  Macn.  &  G.  221. 

The  life  tenancy  and  the  obligation  to  re- 
pair were  created  by  the  same  instrument 
and  the  acceptance  of  the  devise  bound  and 
obligated  the  devisee  for  life  to  perform  the 
condition. 

Smith  V.  Jetcett,  40  N.  H.  530;  Veazey  v. 
Whitehouse,  10  N.  d.  409;  Wheeler  v.  Les- 
ter, 1  Bradf .  293 ;  GHdley  v.  Oridley,  24  N. 
Y.  130;  Ditch  v.  Sennott,  117  III.  362;  Tay- 
lor V.  Popham,  1  Bro.  Ch.  168;  Bamardiston 
v.  FanCy  2  Vern.  306;  Hodgson  v.  Rawson,  1 
Ves.  Sr.  47 ;  Wigg  v.  Wigg,  1  Atk.  383 ;  Mes- 
senger V.  Andrews,  4  Russ.  Ch.  478. 

Apart  from  the  life  tenant's  agreement  to 
repair,  a  sound  public  policy  would  require 
that  the  money  received  by  a  life  tenant  on  a 
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loss  by  fire  should  be  used  in  rebuilding; 
and  if  not  «o  used,  then  to  pay  it  over  to  tb» 
remainderman. 

Welsh  V.  London  Assur,  Corp.  161  Pa.  607. 

TilliiiKliaaty  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  of  assumpsit,  and  1» 
brought  to  recover  the  sum  of  $3,000,  al- 
leged to  be  the  value  of  a  dwelling  house 
which  was  destroyed  bv  fire  during  the  time 
it  was  held  by  the  defendant's  testatrix,  aa 
life  tenant  thereof,  under  the  will  of  Bernard 
O'Connell.  Ihe  devise  in  said  will  to  de- 
fendant's testatrix  is  as  follows:  "Second. 
1  give  and  devise  to  my  affectionate  and  be- 
loved wife,  Margaret  O'Connell,  my  house 
and  lot  in  the  village  of  Wickford,  in  the 
town  of  North  Kingstown,  with  all  Uie  priv- 
ileges and  appurtenances  thereto  belonging,, 
for  and  during  her  natural  life;  she  to  keep 
the  same  in  repair.  At  her  decease  I  ^ve 
and  devise  said  house  and  lot  to  my  niece 
Julia  O'Connell;  to  her,  her  heirs  and  as- 
signs, forever."  The  declaration  alleges 
that  immediately  upon  the  death  of  said 
Bernard  O'Connell  the  said  Margaret  O'Con- 
nell (afterwards  Margaret  Gro^an)  electee! 
and  decided  to  accept  said  devise,  and  en- 
tered into  possession  of  said  real  estate,  and 
a  house  then  thereon  standing,  of  the  value 
of  $2,000,  and  thereby  assumed  upon  herself 
the  obligation  to  keep  said  house  in  repair, 
and  so  promised  and  agreed  to  keep  said 
house  in  repair  during  her  tenancy,  to  wit, 
during  the  continuance  of  her  natural  life. 
It  then  avers  that,  while  thus  in  poasessioi> 
of  the  premises,  the  houae  situated  thereon 
was  wholly  destroyed  by  fire,  and  that  it  wa* 
the  duty  of  said  Margaret  Grogan,  under  the 
terms  of  said  devise,  and  of  her  promise 
made  upon  accepting  the  same,  to  rebuild 
said  house,  which  she  failed  to  do,  notwith- 
standing the  fact  that  she  received  the  insur- 
ance money  for  the  insurance  which  was  up- 
on said  house  when  it  was  burned,  whereby 
the  plaintiff  Julia  Sampson,  being  the  own- 
er of  the  estate  in  remainder  created  by  said 
devise,  was  damaged  in  the  sum  of  $3,000, 
and  has  become  entitled  to  have  and  recover 
the  same  of  the  defendant  executor.  Syl- 
vester Grogan  havin;^  deceased  since  the  com- 
mencement of  this  action,  John  H.  Bagley, 
his  administrator,  has  assumed  the  defense 
thereof. 

The  defendant  demurs  to  the  declaratioi^ 
on  the  ground  that,  as  a  matter  of  law,  it 
was  not  the  duty  of  said  Margaret  Grogan, 
under  the  terms  of  said  devise,  to  rebuild 
said  house.  We  agree  with  the  plaintiff's 
counsel  that  the  action  cannot  be  regarded 
as  an  action  of  waste  or  for  damages,  under 
the  statute  (R.  I.  Gen.  Laws,  chap.  268,  § 
1 ) ,  but  that  it  is  based  entirely  upon  the 
agreement  of  the  life  tenant  to  repair,  cre- 
nted  by  the  devise,  and  the  life  tenant's  ac- 
ceptance thereof.  So  that  the  case  turns- 
upon  the  legal  effect  to  be  given  to  the  lan- 
guage of  said  devise.  But,  while  this  is  so, 
yet  as  the  plaintiff's  counsel,  both  in  his  elab- 
orate brief  and  also  at  the  bar,  has  carefully 
discussed  the  law  of  waste,  and  as  the  priu* 
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ciplw  thereof  are  closely  related  to  the  main 
question  involved,  we  will  consider  it. 

The  plaintiff's  counsel  argues  that,  even 
conceding  that  an  action  for  waste,  under  the 
statute  (R.  I.  Gen.  Laws,  chap.  268),  can- 
not be  maintained,  because  the  injury  to 
the  disherison  was  caused  by  accidental 
fire,  yet  that  the  life  tenunt  is  liable  for  all 
waate;  that  the  statute  of  this  state  is  like 
the  English  statute  of  Marlbridge,  in  de- 
fining the  liability,  and  like  that  of  Glou- 
cester in  declaring  a  forfeiture  and  giving  a 
double  penalty. 

Bv  the  nncient  common  law,  not  only 
might  he  that  was  seised  of  an  estate  of  in- 
heritance do  as  he  pleased  with  it,  but,  also, 
waste  was  not  punishable  in  any  tenant, 
pave  onlv  in  three  peisons,  namelv,  guardian 
in  chivalry,  tenant  in  dower,  and  tenant  by 
the  curtesy;  and  not  in  tenant  for  life  or 
years.  4  Cdce's  Inst.  209.  The  reason  of  the 
diversity,  as  stated  by  Blackstone,  was  that 
the  estate  of  the  first  three  above  named  was 
created  by  the  act  of  the  law  itself,  which 
therefore  gave  a  remedy  against  them,  but 
tenant  for  life  or  for  vears  came  in  by  the 
demise  and  lease  of  the  owner  of  the  fee, 
and  therefore  he  might  have  provided  against 
the  committing  of  waste  by  his  lessee,  and, 
if  he  did  not,  it  was  his  own  fault.  Cooley, 
Bl.  Com.  bk.  2,  p.  282;  Tiedeman,  Real  Prop. 
§  72;  4  Kent,  Com.  12th  ed.  •80;  Shrews- 
bury's Case,  5  Coke,  13.  Subsequently,  in 
favor  of  the  owners  of  the  inheritance, 
Stat.  62  Hen.  III.  chap.  23,  known  as  the 
"Statute  of  Marlbridge,"  was  passed,  in  a. 
D.  1207,  §  2  of  which  provides  as  follows: 
"Also  fermors,  during  tneir  terms,  shall  not 
make  waste,  sale,  nor  exile  of  house,  woods, 
and  men,  nor  of  anything  belonging  to  the 
tenements  that  they  have  to  form,  without 
special  license  had  by  writing  of  covenant, 
making  mention  that  they  may  do  it;  which 
thing,  if  they  do,  and  thereof  be  convict, 
they  shall  yield  full  damage  and  sliall  be 
punished  by  amerciament  grievously."  'Un- 
der this  statute  the  disability  of  committing 
waste  was  made  an  ordinary  and  (general  in- 
cident to  all  kinds  of  estates  for  life  and  for 
years  (Tiedeman,  Real  Prop,  supra) ,  and 
the  actual  damages  sustained  by  the  rever- 
sioner were  recovered  in  an  action  of  waste. 
1  Washb.  Real  Prop.  5th  ed.  158.  Under 
the  common  law,  as  thus  modified  by  the 
statute  of  Marlbridge,  only'  single  damages 
\^ere  recoverable  by  way  of  punishment  for 
waste,  except  in  the  case  of  a  guardian,  who 
also  forfeited  his  wardship,  by  virtue  of  the 
creat  charter.  See  Stat.  9  Hen.  III.  chap.  4; 
Cooley,  Bl.  Com.  bk.  2.  p.  283.  Thus  the  law 
remained  until  the  passage  of  the  statute  of 
G  Edw.  I.  chap.  5,  in  A.  D.  1 278,  known  as  the 
".Statute  of  Gloucester,"  which  provides 
''that  a  man  from  henceforth  shall  have  a 
writ  of  waste  in  the  chancery  against  him 
that  holdeth  by  law  of  England,  or  otherwise 
for  term  of  life  or  for  term  of  years,  or  a 
\ioman  in  dower;  and  he  which  shall  be 
attained  of  waste  shall  lose  the  thing  that 
he  hath  wasted,  and  moreover  shall  recom- 
pense thrice  so  much  as  the  waste  shall  be 
taxed  at."  Our  statute  of  waste  above  re- 
ferred to  is  based  upon  the  one  last  quoted. 
44  L.  W    A. 


Under  the  law  as  it  stood  after  the  passage 
of  the  statute  of  Gloucester,  not  omy  ten- 
ants by  the  curtesy  and  in  dower  wer^  held 
responsible  for  accidental  fires  at  the  com- 
mon law,  but  tenants  for  life  and  years,  cre- 
ated by  the  act  of  the  parties,  were  also  held 
lesponsible  therefor  as  for  permissive  waste, 
unaer  the  last-named  statute.  4  Kent,  Com. 
p.  82.  Under  the  language  of  this  statute, 
that  "he  shall  lose  the  thing  that  he  hath 
wasted,"  ''it  hath  been  determined,"  says 
Blackstone,  "that  the  place  is  included ;  that 
if  the  waste  be  done  sparsim,  or  here  and 
there  all  over  a  wood,  the  whole  wood  shall 
be  recovered,  or  if  in  several  rooms  of  a  house, 
the  whole  house  shall  be  forfeited,  because 
it  is  impracticable  for  the  reversioner  to  en- 
joy only  the  identical  places  wasted,  when  ly- 
ing interspersed  with  the  other."  It  was 
waste,  unaer  said  scatute,  to  pull  down  a 
house,  or  to  suffer  it  to  decay.  If  it  was  un- 
covered or  ruinous  at  the  commencement  of 
the  term,  and  the  tenant  suffered  it  to  be- 
come more  so;  if  he  suffered  the  house  to  be 
burned  bv  neglect  or  mischance;  if  it  was 
uncovered  by  tempest,  and  he  suffered  it 
afterwards  to  decay ;  or  even  if  fflass  or  win- 
dows were  broken, — he  was  liable  for  waste. 
In  short,  it  seems  that  the  only  exception  to 
the  liability  of  the  tenant  for  damages  to 
the  reversion  was  where  the  damage  was 
caused  by  the  acts  of  God  and  public  enemies, 
find  the  acts  of  the  reversioner  himself.  See 
Woodfall,  Land.  &  T.  461  et  seq,;  4  Coke, 
536.  "It  is  common  learning,"  said  Heath, 
J.,  in  AttersoU  v.  Stevens,  1  Taunt  198, 
"tiiat  every  lessee  of  land,  whether  for  life 
or  years,  is  liable  in  an  action  of  waste  to 
his  lessor  for  all  waste  done  on  the  land  in 
lease,  by  whomsoever  it  may  be  committed." 
Chambre,  J.,  in  the  same  case  (p.  196). 
said:  "The  situation  of  the  tenant  is  ex- 
tremely analogous  to  that  of  a  common  car- 
rier. To  prevent  collusion  (and  not  on  the 
presumption  of  actual  collusion),  both  are 
charged  with  the  protection  of  the  property 
intrusted  to  them,  against  all  but  the  acts 
of  God  and  the  King's  fnemies;  and  as  the 
tenant  in  the  one  case  i?  charged  with  the 
actual  commission  of  the  waste  done  by  oth- 
ers, so,  in  the  other  case,  the  carrier  is 
charged  with  actual  default  and  negligence, 
thouffh  he  loses  the  goods  by  a  force  that 
was  irresistible,  or  by  fraud,  against  which 
no  ordinary  degree  of  care  and  caution  oould 
have  protected  him."  Lord  Coke  is  not  less 
explicit,  for  he  says:  "Tenant  by  the  cur- 
tesie,  tenant  in  dower,  tenant  for  life,  years, 
etc.,  shall  answer  for  the  waste  done  by  a 
stranger,  and  shall  take  their  remedy  over." 
1  Co.  Litt.  54a.  See  also  2  Co.  Inst.  145, 
803;  4  Kent,  Com.  p.  77;  1  Co.  Inst.  57a. 
note,  377 ;  3  Bl.  Com.  p.  228 ;  Comyn,  Land. 
AT.  188;  1  Gray,  Cases  on  Property,  560. 
The  law  of  waste,  as  thus  briefly  outlined, 
continued  in  force  in  England  until  the  pas- 
sage of  the  statute  of  6  Anne,  chap.  31,  in 
A.  D.  1707,  which  guarded  the  tenant  from 
the  consequences  of  accidental  misfortune  in 
case  of  fire,  by  declaring  that  no  suit  should 
be  had  or  maintained  against  any"  person  in 
whose  house  or  chamber  any  fire  should  ac- 
cidentally begin,    nor    any    recompense  be 
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made  by  such  person  for  any  damage  suffered 
or  occasioned  thereby.  4  Eng.  Stat,  at  L. 
p.  314.  (10  Wm.  III.,  Anne).  This  sUtute 
was  afterwards  enlarged  by  the  statute  of 
14  Geo.  III.  chap.  78,  9  86,  passed  in  1774, 
so  as  to  include  stables,  barne  or  any  other 
buildings  on  the  estate.  8  Eng.  Stat,  at  L. 
p.  397  (7  Geo.  III.-18  Geo.  III.).  Speaking 
of  the  statute  of  6  Anne,  Chancellor  Kent 
says:  "Until  this  statute,  tenants  by  the 
curtesy  and  in  dower  were  responsible  at 
common  law  for  accidental  fires;  and  ten- 
ants for  life  and  years,  created  by  the  act  of 
the  parties,  were  responsible,  also,  under  the 
statute  of  Gloucester,  as  for  permissiYe 
waste."  4  Kent,  Com.  p.  82.  As  to  the 
question  whether  the  action  for  permissive 
waste  lies  against  a  tenant  for  years,  most 
of  the  authorities  are  collected  in  the  notes 
to  Oreene  v.  Cole,  2  Saund.  252,  where  it  is 
stated  as  clear  law  that  at  common  law 
the  action  only  lay  against  tenant  by  the 
curtesy,  tenant  in  dower,  or  guardian,  but 
that  by  the  statute  of  Gloucester  (6  Edw. 
I.  chap.  5)  the  action  is  given  against  les- 
see for  life  or  years,  or  tenant  per  autre  vie, 
or  against  the  aseiguee  or  tenant  for  life  or 
years  for  waste  done  after  the  assignment. 
Harnett  v.  Maitland,  16  Mees.  ft  W.  261. 

The  first  practical  question  raised  by  the 
Argument  of  plaintiff's  counsel,  as  aforesaid, 
is  whether  the  law  of  waste,  as  it  existed  in 
England  after  the  passage  of  the  statute  of 
Gloucester,  and  before  the  passage  of  the 
statute  of  6  Anne  (for  the  latter  statute  has 
never  been  in  force  in  this  state),  is  so  far 
binding  in  this  state  as  to  hold  a  life  tenant 
responsible  for  an  accidental  fire.  We  do 
r.ot  think  the  doctrine  of  permissive  waste 
has  ever  been  understood  to  extend  so  far  as 
to  include  damages  thus  occasioned.  The 
rule  was  adopted  in  England  in  very  early 
times,  and  was  then  adapted  to  the  doctrine 
which  there  prevailed  regarding  the  almost 
aacred  rights  of  landowners  under  feudal 
tenures,  which  had  not  then  been  abolished, 
and  were  not  until  Stat.  12  Car.  II.  chap. 
24,  passed  in  A.  D.  1660.  But  even  in  Eng- 
land, with  all  the  inherited  tendencies  of  the 
governing  classes  in  favor  of  the  feudal  sys- 
tem, ana  the  superior  rights  of  the  landed 
aristocracy,  the  law  evidently  came  to  be 
<x>nsidered  too  rigid,  as  it  was  finally  re- 
pealed, so  far  as  the  liablity  for  accidental 
fires  was  concerned,  by  the  aforesaid  statute 
of  Anne.  It  is  true  that  the  statute  of  Glou- 
-cester  is  one  of  the  English  statutes  which 
was  found  to  be  in  force  in  this  state  by  the 
committee  appointed  by  the  general  assem- 
bly in  October.  1748,  to  prepare  a  bill  "for 
introducing  into  this  colony  such  statutes  of 
England  as  are  agreeable  to  the  Constitu- 
tion" (5  R.  I.  Col.  Rec.  289;  Acts  and  Laws 
of  His  Majesty's  Colony  of  Rhode  Island, 
1745-52,  p.  70)  ;  and,  as  modified  by  our 
statute  of  waste,  it  is  probably  still  in  force. 
But  we  think  it  has  never  been  considered 
that  under  our  statute,  which  practically 
supersede?  the  statute  of  Gloucester,  a  ten- 
ant for  life  or  for  years  could  be  compelled 
to  rebuild  premises  destroyed  by  accidental 
fire.  See  3  Dane,  Abr.  228.  229;  Parker 
V.  Chamhliea,  12  Ga.  235.  Speakinc;  of  per- 
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missive  waste.  Chancellor  Kent  says:  'There 
does  not  appear  to  have  been  any  (question 
raised,  and  judicially  decided,  in  this  coun- 
try, respecting  the  tenant's  responsibility 
for  accidental  fires,  as  coming  under  the 
head  of  this  species  of  waste.  I  am  not 
aware  that  the  statute  of  Anne  has,  except 
in  one  instance,  been  formally  adopted  in 
any  of  the  states."  (It  has  since  been 
adopted  in  Wisconsin;  and  also  in  New 
York,  in  regard  to  fires  in  woods  and  fallow 
land.  See  1  Washb.  R^l  Ptop.  156,  157, 
and  notes.)  "It  was  intimatea  upon  the 
argument  in  the  case  of  White  v.  Wagner, 
4  Uarr.  &  J.  373,  7  Am.  Dec.  674,  that  the 
question  had  not  been  decided,  and  conflict- 
ing suggestions  were  made  by  counsel.  Per- 
haps the  universal  silence  in  our  courts  upon 
the  subject  of  any  such  responsibility  of  the 
tenant  for  accidental  fires  is  presumptive 
evidence  tiiat  the  doctrine  of  permissive 
waste  has  never  been  introduced,  and  carried 
to  that  extent,  in  the  coinmon-law  jurispru- 
dence of  the  United  States."  Mr.  Kerr,  in 
his  late  work  on  Real  Property,  under 
the  head  of  "Permissive  Waste,"  says:  "The 
tenant  for  life  is  answerable  if  the  houses  or 
other  buildings  on  the  premises  are  de- 
stroyed by  fire  from  the  negligence  or  care- 
lessness of  himself  or  his  servants;  and  he 
must  rebuild  within  a  convenient  time  at  his 
own  expense.  Tlie  life  tenant  is  not  liable, 
however,  if  the  fire  is  the  result  of  an  acci- 
dent, and  he  and  his  servants  are  free  from 
fault."  See  also  Hopk.  Real  Prop.  (Horn- 
book Series!  62,  63,  and  cases  cited.  Mr. 
Washburn,  in  his  work  on  Real  Property, 
5th  ed.  157,  states  the  law  to  be  that,  if  the 
fire  occurs  without  the  fault  of  the  tenant, 
he  would  not  be  responsible.  Such  seems  to 
be  the  well-settled,  it  not,  indeed,  the  unques- 
tioned, law  in  this  country  as  to  permissive 
waste.  And  it  is  certainly  entirely  consist- 
ent with  right  and  reason.  If  a  building  is 
destroyed  by  fire  through  the  carelessness  or 
negligence  of  the  tenant  or  of  his  servants, 
which  is  the  same  thing,  he  is,  and  ought 
to  be,  responsible  in  damages  therefor;  for 
he  is  bound  to  the  exercise  of  due  care  and 
diligence  in  the  use  of  property,  the  fee  of 
which  is  in  another.  But  he  is  not,  and  can- 
rot  in  reason  he  held,  liable  for  damages 
caused  by  an  accident,  where  he  is  entirely 
free  from  fault.  See  Fay  v.  Breioer,  3  Pick. 
203;  Barnard  v.  Poor,  21  Pick.  378;  Scott  v. 
Scott,  18  Gratt  165;  Clark  v.  Foot,  8  Johns. 
421 ;  Wade  v.  Malloy,  16  Hun,  226;  Maull  v. 
Wilson,  2  Harr.  (Del.)  443;  Cornish  v. 
Strxitton,  8  B.  Mon.  586.  In  White  v. 
M'Cann,  1  Ir.  C.  L.  Rep.  217,  Blackbume, 
Ch.  J.,  says:  "There  is  no  authority  or  po- 
sition that  the  accidental  destruction  of 
premises  amounts  to  permissive  waste,  or  to 
a  tort,  on  the  part  of  a  tenant."  In  United 
States  V.  Bostwick,  94  U.  S.  53,  24  L.  ed. 
65,  it  was  held  that,  in  the  absence  of  an  ex- 
press covenant  to  repair,  a  tenant  is  not  an- 
swerable for  accidental  damages,  nor  is  he 
bound  to  rebuild  if  the  buildings  are  acciden- 
tally destroyed  by  firo  or  otherwise.  The  case 
of  Clemence  v.  Steere.  1  R.  I.  272,  63  Am. 
Dec.  621,  cited  by  plaintiff's  counsel  in  sup- 
port of  his  position,  is  in  harmony  with  this 
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doctrine.  The  language  quoted  from  the 
opinion,  "If  the  house  was  torn  down  after 
ene  left  the  premises,  and  neither  by  her  di- 
rection or  permission,  she  is  responsible," — 
although  onl^  a  dictum,  and  used  by  way  of 
illustration  in  charging  the  *  jury,  implies 
that  in  case  the  tenant  negligently  leaves  or 
abandons  the  premises,  and  the  house  is  torn 
•down  by  a  stranger,  the  tenant  is  liable.  In 
the  case  of  White  y.  Wagner,  4  Harr.  &  J. 
^373,  7  Am.  Dec.  674,  cited  by  plaintiff's 
•counsel,  the  court  held  that  a  lessee  was  re- 
sponsible where  the  house  was  destroyed  by 
a  mob,  on  the  ground  that  as  the  lessee  "did 
of  his  own  authority,  without  the  consent  of 
the  plaintiff,  divert  the  house  to  a  totally 
-different  and  much  more  danferoua  purpose, 
well  aware  of  the  risk  which  the  property 
would  thereby  have  to  encounter,  on  prind- 
(ples  of  law  and  justice,  as  between  himself 
and  the  plaintiff  he  becomes  responsible." 
It  will  at  once  be  seen  that  the  decision  of 
that  case  was  based  upon  the  misconduct  of 
the  tenant  in  diverting  the  house  to  an  im- 
proper and  unauthorized  use,  and  therefore 
that  it  is  not  an  authority  in  support  of  the 
broad  doctrine  contended  for  by  the  plain- 
tiff's counsel.  Indeed,  it  is  fair  to  infer, 
irom  certain  language  used  by  the  court, 
that  if  the  defenoant  had  continued  to  use 
the  house  for  the  purposes  for  which  it  was 
tet.  and  it  had  been  destroyed  by  a  mob,  the 
•defendant  would  not  have  been  held  liable. 
Moreover,  the  decision,  even  on  the  flpround 
upon  which  it  was  put,  was  by  a  divided 
•court.  Finally,  then,  as  to  the  plaintiff's 
•contention  aforesaid  regarding  the  liability 
of  the  life  tenant  simply  as  such,  without 
reference  to  the  language  of  the  devise  in 
question,  we  are  of  opinion  that  it  is  un- 
tenable. 

We  now  come  to  the  plaintiff's  main  con- 
tention, which  is  that  the  acceptance  of  the 
devise  hj  the  life  tenant  imposed  upon  her 
the  liability  to  repair  to  the  same  extent  as 
though  she  had  accepted  a  lease  of  the  prem- 
ises containing  an  absolute  covenant  to  re- 
pair. The  defendant's  contention,-  on  the 
•contrary,  is  that  the  language  of  the  devise 
relied  on  by  plaintiff  adds  nothing  to  the  ob- 
ligation of  tne  life  tenant  to  keep  up  the  es- 
tate and  commit  no  waste,  and  that  the  only 
promise  that  can  properly  be  implied  is  the 
promise  which  is  to  be  implied  on  the  part  of 
•every  life  tenant,  namely,  that  no  waste  shall 
'he  committed.  This  he  concedes  was  clearly 
the  du^  of  the  life  tenant,  being  made  so  by 
IL  I.  Gen.  Laws,  chap.  268,  wherein  the 
method  of  recovery  for  such  violation  is  pre- 
scribed to  be  an  action  of  waste.  The  posi- 
tion taken  by  plaintiff's  counsel,  that  where, 
in  a  lease,  there  is  an  express  and  unqualified 
•covenant  on  the  part  of  the  tenant  to  repair 
the  premises,  he  is  bound  to  do  so,  even 
though  they  be  destroyed  by  fire  or  accident, 
«eeras  to  be  well  supported  by  authority. 
Taylor,  Land,  ft  T.  8th  ed.  §  357,  and  cases 
oited;  Smith,  Land.  &  T.  Am.  notes,  258, 
^59;  Phillips  v.  Stevens,  16  Mass.  238:  Til- 
-den  V.  Tild!en,  13  Gray,  109;  Cook  v.  Cham- 
plavn  Transp,  Co.  1  Denio,  91 ;  Scott  v.  Scott, 
18  Gratt  166;  Ahhy  v.  Billups,  35  Miss.  631 ; 
Datfid  V.  Ryan,  47  Iowa.  642;  Mcintosh  v. 
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Loton,  49  Barb.  550;  Hoy  v.  Holt,  91  Pa.  88, 
36  Am.  Rep.  659.  These  cases  seem  to  pro- 
ceed upon  the  principle  that,  althougn  a 
man  may  be  excused  from  a  duty  imposed 
upon  him  by  law,  if  he  is  disabled  from  per- 
forming it  without  any  fault  of  his  own,  and 
he  has  no  remedy  over,  yet  when,  by  his  own 
contract,  he  creates  a  duty  or  charge  upon 
himself,  he  is  bound  to  make  it  good,  not- 
withstanding any  accident  by  inevitable  ne- 
cessity, because  he  might  have  provided 
against  it  in  the  contract  See  note  to  Wal- 
ton V.  Waterhouse,  2  Saund.  422.  It  is 
doubtless  competent  for  a  man  to  assume 
whatever  liability  he  may  see  fit  in  connec- 
tion with  the  occupancy  of  real  estate.  He 
may  agree  absolutely  to  deliver  the  posses- 
sion of  the  premises  to  the  owner  at  the  end 
of  the  term  in  like  good  condition  in  every 
respect  as  they  were  at  the  date  of  the  lease, 
or  he  may  agree  to  |)ay  rent  for  the  entire 
term,  without  providing  for  any  abatement 
or  exception  in  case  the  premises  are  ren- 
dered untenantable  by  fire  or  other  casu- 
alty, and  thereby  bind  himself  to  fulfil  the 
covenant  to  the  letter.  And,  if  the  bargain 
turns  out  to  be  a  hard  one  for  him,  he  has 
no  legal  ground  of  complaint,  for  it  was  his 
own  free  and  voluntary  act.  He  might  have 
limited  his  liability  to  pay  rent  only  so  long 
as  the  premises  were  tenantable,  or  have 
made  an  exception  in  case  they  were  de- 
stroyed by  fire  or  other  unavoidable  casualty, 
as  is  almost  always  done.  But,  if  he  does 
not,  his  liability  is  absolute.  Now,  whether 
this  principle  is  to  be  extended  by  analogy  to 
include  a  case  where  there  was  no  express 
covenant  or  agreement  to  repair,  but  only 
an  implied  agreement  growing  out  of  the  ac- 
ceptance of  a  devise,  is  the  question  which 
we  are  called  upon  to  decide. 

Counsel  for  plaintiff  has  cited  numerous 
authorities  to  the  effect  that,  where  a  devisee 
or  legatee  accepts  the  gift  of  the  testator, 
he  thereby  obligates  himself  to  perform  the 
condition  attached  to  the  devise  or  bequest. 
That  such  is  the  law  there  can  be  no  doubt. 
A  testator  may  attach  such  conditions  to  his 
gift  as  he  sees  fit,  and  he  who  accepts  it 
must  also  accept  and  assume  the  burdens  at- 
tached thereto,  as  in  this  way  only  can  the 
intention  of  the  testator  be  accomplished. 
This  doctrine  has  been  carried  to  the  extent 
of  holding  the  devisee  personally  liable,  with- 
out any  express  promise,  for  all  the  debts  of 
the  testator,  in  a  case  where  all  of  the  real 
and  personal  estate  was  given  to  the  donee, 
he  to  pay  said  debts.  Oridley  v.  Oridley, 
24  N.  Y.  130.  See  also  Messenger  v.  An- 
drcips,  4  Russ.  Ch.  478;  Wheeler  v.  Lester, 
1  Bradf.  293;  Ditch  v.  Sennott,  117  III.  362: 
Woonsocket  Inst,  for  Sav.  v.  Ballou,  16  R. 
I.  351,  1  L.  R.  A.  555.  But  these  and  similar 
cases,  in  so  holding,  only  go  to  the  extent  of 
saying,  in  pffect,  that  the  intent  of  the  testa- 
tor in  making  the  gift  with  the  condition  or 
burden  attached  miist  be  carried  out  by  the 
donee  or  devisee  who  accepts  it.  Veazey  v. 
Whitehouse,  10  N.  H.  409.  In  the  case  at 
bar,  the  duty  which  the  testator  devolved 
upon  the  life  tenant  was  to  keep  the  premises 
in  repair,  and  this  duty  was  assumed  by  her 
in  accepting  the  devise.    Now.  what  is  the 
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D&tural  and  ordinary  meaning  and  import 
of  the  language  used  by  the  testator,  "she 
to  keep  the  same  in  repair?"  that  is,  what 
would  ordinarily  be  understood  by  the  use 
of  that  language  when  used  in  a  will  in  con- 
nection wiSi  a  devise  of  real  estate?  Sim- 
ply this,  we  think:  That  the  devisee  is  to 
take  such  care  of  the  estate  as  a  prudent 
and  diligent  person  would  take  of  his  own 
absolute  property ;  that  is,  such  care  as  good 
husbandry  may  require,  which  would,  of 
course,  include  proper  repairs.  And  in  ac- 
cepting the  devise  the  life  tenant  impliedly 
promised  to  exercise  that  degree  of  care  and 
prudence  in  the  management  and  use  there- 
of. But  to  take  the  language  aforesaid  out 
of  its  setting,  and  give  it  the  force  and  effect 
which  it  would  have  when  used  in  an  abso- 
lute and  unqualified  covenant  to  repair  by 
the  tenant  m  a  lease,  would  be  to  give  it  an 
artificial  and  technical  meaning  never  con- 
templated by  the  devisor,  and  to  impose  a 
buraen  whicli  the  life  tenant  never  supposed, 
or  had  any  reason  to  suppose,  she  was  as- 
suming by  accepting  the  aevise.  The  brief 
of  plaintiff'^  counsel  shows  that  he  has  been 
very  diligent  in  examining  the  law  pertain- 
ing to  the  duties  and  obligations  of  life  ten- 
ants, covering  a  period  of  two  centuries  and 
more;  but  he  cites  no  authority  which  goes 
to  the  extent  of  holding  generally  that  the 
mere  acceptance  by  a  life  tenant  of  a  devise 
of  real  estate,  contoining  a  direction  to  keep 
in  repair,  imposes  upon  him  the  duty  to  re- 
build in  case  the  buildings  upon  the  land 
are  accidentally  destroyed  by  fire.  And  aa 
a  devise  like  the  one  in  question  is,  and  al- 
ways has  been,  very  common  in  wills,  and, 
moreover,  as  life  tenants  would  seldom  vol- 
untarily assume  the  burden  of  rebuilding 
premises  destroyed  by  fire  or  other  accident, 
unless  the  same  would  be  for  their  benefit, 
or  unless  compelled  by  law  to  do  so,  the  very 
fsct  that  no  case  can  be  found  in  this  coun- 
try where  the  court  has  declared  that  the 
duty  to  rebuild  is  the  same  as  that  devolved 
upon  a  tenant  by  his  unqualified  covenant 
to  repair,  when  incorporated  in  a  lease,  is 
pretty  good  evidence  that  such  has  never 
been  considered  to  be  the  law.  The  case  cit- 
ed by  plaintiff's  counsel  which  comes  near- 
est to  supporting  the  doctrine  contended  for 
is  the  English  case  of  Re  Skingley,  3  Macn. 


&  G.  221.  That  was  a  case  where,  after- tlM 
dwellinff  house  was  destroyed  by  fire,  the 
chancellor,  upon  the  petition  of  the  remain* 
derman,  ordered  the  guardian  of  the  life  ten- 
ant, who  was  a  lunatic,  to  rebuild  the  houses 
that  is,  he  was*  to  use  so  much  of  the  luna- 
tic's estate,  over  and  above  the  amount  re- 
ceived for  insurance  on  the  building,  as  was 
necessary  to  rebuild  the  house.  It  appears, 
however,  that  the  petition  was  supported  by 
certain  of  the  next  of  kin  of  the  lunatic  him- 
self, on  the  ground  that  it  would  be  for  hie 
interest  to  rebuild,  rather  than  to  incur  the 
risk  of  the  absolute  forfeiture  of  the  prem- 
ises under  the  law  of  waste.  It  is  fairly  to 
be  inferred  from  the  case,  taken  as  a  whole, 
that  it  was  considered  to  be  for  the  best  in- 
terest of  the  lunatic  that  his  estate  should 
defray  so  much  of  the  expense  of  rebuilding 
as  represented  the  difference  between  the  in- 
surance and  the  cost  of  rebuilding.  More- 
over, it  was  a  proceeding  in  chancery,  and 
not  an  action  at  law.  We  do  not  tiiink, 
therefore,  that  it  is  decisive  of  the  question 
before  us.  We  therefore  decide  that  said 
Margaret  Grogan  was  not  under  obligation 
to  rebuild  the  house  which  was  destroyed  by 
fire,  by  virtue  of  the  provision  contained  in 
the  devise  aforesaid. 

But  the  plaintiff  further  contends  that, 
apart  from  the  life  tenant's  agreement  Uy 
repair,  a  sound  public  policy  would  require 
that  the  money  received  by  a  life  tenant  on 
account  of  a  loss  by  fire  should  be  used  in 
rebuilding,  and,  if  not  so  used,  then  should 
be  paid  over  to  the  remainderman.  If  a  pol- 
icy is  issued  to  a  life  tenant  for  the  full 
value  of  the  fee,  and  this  amount  is  recov- 
ered by  him,  he  certainly  ought  to  be  held  to 
be  a  trustee  for  the  remainderman  as  to  the 
excess  of  the  amount  received  over  the  value 
of  his  life  interest.  Welsh  v.  London  Assur, 
Corp,  151  Pa.  007.  See  also  Brough  v.  Big- 
gifts,  2  Gratt.  4U9,  and  Graham  v.  Roberts,  A3 
N.  C.  (8  Ired.  £q.)  99.  In  the  case  at  bar, 
however,  the  declaration  does  not  allege  that 
the  policy  covered  an^hing  more  than  the 
life  tenant's  interest  m  the  building  which 
was  destroyed  by  fire,  and,  if  it  did  not,  she 
was  clearly  entitled  to  such  insurance  in 
full. 

Demurrer  sustained. 


TEXAS  SUPREME  COURT. 


Robert  C.  STORRIE 

V. 

HOUSTON     CITY     STREET      RAILWAY 
COMPANY  et  al. 


( 


.Tex. 


) 


!•     A    lesTlMlatl've    arrant    to    mnnfelpal 
eorporatlonii  of  tlie  rlfflit  to  Impro've 


public  liliKliiTays  at  the  cost  of  adjacent 
property  supposed  to  be  benefited  thereby  le 
not  prohibfted  by  Const.  1805.  art.  8.  f  48. 
providing  that  the  legislature  shall  not  levy 
taxes  or  impose  hardens  a  pen  the  people  ex- 
cept to  raise  revenue  sufficient  for  the  cconom- 
leal  administration  of  the  {rovemraent.  as 
that  refers  to  taxes  and  burdens  imposed  by 
the  legislature  Itself  with  a  view  to  the  ad- 
ministration of  the  state  government. 
2.     An  enlarflrement  of  the  llabllltr  or 


Note. — As  to  liability  of  railroad  property  to 
street  afsessments.  see  Kuehner  ▼.  Freeport 
(111.)  17  L.  R.  A.  774:  Mt.  Pleasant  ▼.  Balti- 
more &  O.  R.  Co.  (Pa.)  11  L.  R.  A.  620;  De- 
troit. G.  H.  A  M.  R.  Co.  T.  Grand  Rapids 
<Mlch.>  28  L.  R.  A.  798:  Chicago.  M.  A  St.  P. 
44  L.  R.  A. 


R.  Co.  T.  Milwaukee   (Wis.)   28  L.  R.  A.  249; 
Lake    Shore  A   M.  S.  R.  Co.    t.    Grand    Rapldo 
(Mich.)    20   L.    R.   A.    195:    Philadelphia.   Me- 
Cann,  ▼.  Philadelphia  A  R  R.  Co.  (Pa.)  84  L. 
R.  A.  664. 


ia96. 
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•  street-rail iray  eompany  for  paving 

•  street  Is  not  unconstitutional,  where  the 
company's  rights  were  acquired  subject  to 
Const.  1805,  art.  1,  |  17,  providing  that  all 
privileges  and  franchises  shall  be  subject  to 
leglslatlye  control,  and  that  there  shall  be  no 
Irrevocable  or  uncontrollable  grant  of  special 
privileges  or  Immunities. 

Mm  A  street-rallw^Ay  eompany  Is  In- 
elnded  In  tbe  general  procedure  pro- 
vided by  the  Houston  city  charter,  ||  2Sa  et 
§eq.,  for  the  enforcement  of  assessments  for 
street  paving,  although  some  of  the  pro- 
visions are  strictly  applicable  only  to  abutting 
property,  since  the  charter  expressly  creates 
a  liability  of  the  street-railway  company  to 
assessment,  and  there  is  no  distinct  procedure 
provided  for  enforcing  it. 

(June  13,  1808.) 

CROSS  WRITS  of  error  to  review  a  judg- 
ment of  the  Court  of  Civil  Appeals  for  the 
Fourth  Supreme  Judicial  District  reversing 
Ji  judgment  of  the  District  Court  for  Harris 
Oounty  in  favor  of  plaintiff  in  an  action 
brought  to  enforce  nayment  of  certain  street- 
improvement  certincates;  th«  plaintiff  ap- 
pealing from  so  much  of  the  oecree  as  re- 
duced the  rate  of  interest;  and  defendant  ap- 
pealing from  so  much  aa  held  it  liable  for 
the  payment  of  the  certificates.  Reversed  on 
plainUffa  appeal. 

The  facts  are  stated  in  the  opinion. 

Messre.  Ewiac  &  RinSt  for  plaintiff: 

Since  the  street-railway  company  was 
•clearly  made  liable  fVir  its  proportion  of  tlie 
cost  (charter,  §  23a)  ;  and  since  all  the 
eharter  prerequisites  or  jurisdictional  condi- 
tions to  letting  of  the  contract  for  and  per- 
formance of  the  work  were  indisputably  ap- 
plicable to  the  street-railway  company 
(charter,  §S  236,  23c)  ;  and  since  a  proper 
Aasesement  of  the  ooet  was  made  by  the  city 
council,  according  to  the  measure  of  liabili- 
ty prescribed  by  tho  charter, — ^the  sequent 
is,  that  tAie  street-railway  company  was  lia- 
ble for  such  cost,  in  the  manner  and  by  the 
meafiure  prescribed  by  the  certificates,  the 
street  railroad  beinff  a  ''tract  of  land"  with- 
in the  meaning  of  the  provisiona  relatiiii^  to 
division  of  instalments  and  issuance  of  cer- 
tificates (charter,  98  23o  and  f), 

Sutherland,  Stat  Constr.  (216;  Black. 
Law  Diet.  verb.  Utile,  p.  12,  verb.  Abut,  and 

?p.  685,  1180;  Kuehner  v.  Freeport,  143  111. 
04,  17  L,  R.  A.  774;  Charter  of  City  of 
Houston.  §§  23a,  236,  23c,  23€l,  23f,  Special 
Laws,  22d  Leg.  1891,  pp.  79-86;  Adams  v. 
Fisher,  63  Tex.  657;  Brenham  v.  Brenhnm 
Water  Co.  67  Tex.  563;  12  Am.  ft  Eng.  Enc. 
Law,  p.  655;  Monmouth  County  Free-hold- 
ers V.  Red  Ba/nk  d  H.  Tump,  Co.  18  N.  J. 
Eq.  91 ;  People,  Dunkirk  d  F.  R.  Co.,  v.  Cas- 
sity,  46  N.  Y.  46;  Welty,  Assessments,  {l§ 
^00,  202 ;  North  Beach  d  M.  R.  Co.'s  Appeal, 
32  Cal.  312;  Purifoy  ▼.  Lamar,  112  Ala. 
123 ;  New  Haven  v.  Fair  Haven  d  W.  R.  Co. 
38  Conn.  422,  9  Am.  Rep.  399;  Cooley,  Taxn. 
p.  651,  note  1. 

The  provision  of  the  charter  (823a)  in 
relation  to  collection  and  credit  of  a  portion 
of  the  cost  from  street  railways,  by  its  e.x- 
press  language  and  the  reason  of  the  thing, 
applies  only  to  those  companiese  whose  incip- 
44L.R.  A. 


ient  occupancy  of  the  street  is  after  its  im- 
provement; hence,  the  claim  of  liability  only 
to  the  city  might,  with  equal  show  of  rea- 
son, be  made  by  any  abutting  lotowner.  Be- 
sides, the  cost  of  the  portion  of  the  streets 
in  question  occupied  by  the  street-railway 
company  was  not  charged  to  abutting  lot- 
owners,  and  was  hence,  in  effect,  credited  by 
deduction,  and  since  the  issuance  of  the  cer- 
tificates by  the  city  to  Storrie  operated,  in 
effect,  an  equitable  assignment  of  the  de- 
mand, it  does  not  lie  in  the  mouth  of  the 
street  railway,  in  any  view,  to  complain. 

Houston  City  Charter,  8  23a,  Special 
Laws,  22d  Leg.  1891,  pp.  79,  80;  Fairbanks 
V.  Bargent,  117  N.  Y.  320,  6  L.  R.  A.  477; 
Harris  County  v.  Campbell,  68  Tex.  22. 

It  is  competent  for  the  legislature,  from 
high  motives  of  public  policy,  as  in  the  case 
of  revenue  taxes,  to  exempt  certain  classes 
of  property,  such  as  homesteads,  without  af- 
fecting the  validity  of  assessments  on  other 
property. 

Storrie  v.  Cortes,  90  Tex.  283,  35  L.  R.  A. 
606;  Connor  v.  Paris,  87  Tex.  37;  Western 
U.  Teleg.  Co,  v.  State,  62  Tex.  633;  Union 
Cent,  L.  Ins.  Co.  v.  Chovming,  86  Tex.  654, 
24  L.  R.  A.  504;  Cooley,  Taxn.  171,  202; 
Aberdeen  Bank  v.  Chehalis  County,  166  U. 
S.  440,  41  L.  ed.  1069. 

The  improvement  lien  being  laid  upon  the 
property  itself,  in  the  exercise  of  the  sover- 
eign right  of  taxation,  for  the  public  beneut, 
was  essentially  paramount  to  any  individual 
interest,  absofute  or  qualified,  and  hence  was 
superior  to  the  qualified  interest  of  the  mort- 
gage, the  improvement  act  being  substan- 
tially in  force  when  the  mortgage  was  given. 

Wabash  Eastern  R.  Co.  v.  East  Lake  Fork 
Special  Drainage  Diet,  Comrs.  134  111.  384, 
10  L.  R.  A.  285;  Provident  Inst,  for  Sav.  v. 
Jersey  City,  113  U.  S.  506,  28  L.  ed.  1102; 
Houston  City  Charter,  1889,  Special  Laws, 
2l8t  Leg.  p.  100;  Elliott,  Roads  &  Streets,  p. 
433;  Vtolett  v.  Alexandria,  92  Va.  567,  31 
L.  R.  A.  382. 

The  property  liable  was  described  by  the 
charter,  and  the  description  given  was  there- 
fore ample,  ratione  materia. 

The  street-railway  company,  by  failing  to 
object  or  take  steps  to  enjoin,  after  due  per- 
sonal notice  of  the  rolls,  is  now  estoppea  to 
urge  any  of  such  objections. 

Houston  City  Charter,  88  23c,  23(f,  Spe- 
cial Laws,  22d  Leg.  1891,  pp.  82,  83 ;  Flemel- 
lin  ▼.  Proetzel,  80  Tex.  191;  Welty,  Assess- 
ments, 88  312,  313;  Dyer  v.  Parrott,  60  Cal. 
552;  Fehler  v.  Gosnell,  99  Ky.  380;  Clinton 
V.  Portland,  26  Or.  410;  Nelson  v.  Sagini^r, 
100  Mich.  659;  Buckman  ▼.  Landers,  111 
Cal.  347;  Potter  v.  Black,  15  Wash.  18*^; 
Harney  v.  Benson,  113  Cal.  314;  State  v. 
Norton,  63  Minn.  497. 

Messrs.  Lanier,  Kirby,  ft  Martin,  for 
defendants : 

There  waa  no  authority  in  law  for  makinj]j 
a  roll  of  ownership  as  a^inst  the  property 
in  the  street  of  the  Houston  City  Street 
Railway  Company. 

Houston  City  Charter,  8  23o,  Acts  1891. 

The  action  of  the  city  council  in  approving 
the  roll  with  the  pretended  name  of  the 
street-railway  oompany  thereon,  it  having  no 
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lotoy  blocks,  or  other  tract  of  land  men- 
tioned thereon  or  abutting  on  the  streets 
paved,  and  because  the  name  of  the  company 
was  not  giA'en  on  such  roll,  nor  the  amount 
of  its  liability  in  such  a  way  aa  to  know  the 
extent  of  the  same,  and  the  issuance  of  the 

Eretended  certificates  sued  on  in  this  cause 
y  the  mayor,  he  being  unauthorized,  were 
each  and  all  absolute  nullities. 

Dill.  Mun.  Corp.  §S  55,  60,  373. 

There  is  no  such  thing  as  an  equitable 
transfer  of  a  claim  owing  to  a  government. 

If  there  can  be  such  equitable  transfer, 
the  transfer  must  be  of  such  a  character  that 
the  fund  holder  can  safely  pay,  and  is  com- 
pellable to  do  so,  though  lorbidden  by  the 
assignor. 

Chriatmas  ▼.  RusaeU,  14  Wall.  69,  20  L. 
ed.  762;  Rogers  v.  Hosack,  18  Wend.  334; 
Boyt  v.  Story,  3  Barb.  263;  Dickenson  v. 
Phillips,  1  Barb.  461 ;  Clayton  v.  Fawcett,  2 
Leiffh,  19 ;  Hopkins  v.  Beehe,  26  Pa.  85 ;  Uall 
V.  Jackson,  20  Pick.  194;  3  Pom.  Eq.  Jur. 
§  1290;  Trist  v.  Child,  21  Wall.  441,  22  L. 
ed.  623;  WHght  v.  Ellison,  1  Wall.  16,  17 
L.  ed.  555;  1  Jones,  Liens,  9§  61>  52. 
^  The  notice  published  in  the  newspaper 
simply  gave  in  substance  the  resolution,  and 
instead  of  informing  the  street-railway  com- 
pany that  its  property  was  sought  to  be 
charged  with  the  cost  of  paving,  operated  the 
reverse  of  this  by  informing  it  that  the  en- 
tire cost  of  paving  was  to  be  borne  by  the 
abuttinff  landowners,  except  street  intersec- 
tions, which  were  to  be  paid  for  by  the  city. 

There  being  no  sufficient  notice  the  en- 
tire contract,  in  so  far  as  the  street  rail- 
way is  concerned,  is  absolutely  void,  the  pro- 
ceedings not  being  due  process  of  law. 

Adams  v.  Fisher,  63  Tex.  658, 

The  district  court  erred  in  overruling  the 
general  demurrer  of  the  defendants. 

Chicago,  B,  d  Q,  R.  Co.  v.  South  Park 
Comre.  11  111.  App.  662,  107  111.  105;  O'Reil- 
ley  V.  Kingston,  114  N.  Y.  449;  Koons  v. 
Lucas,  52  Iowa,  181;  Kuehner  v.  Freeport, 
143  111.  92,  17  L.  R.  A.  774;  Storrie  v.  Cor- 
tes, 90  Tex.  283,  35  L.  R.  A.  666;  Taylor  v. 
Boyd,  63  Tex.  633;  Texas  Transp,  Co.  v. 
Boyd,  67  Tex.  153 ;  25  Am.  ft  Eng.  Ene.  Law, 

?p.  616-527;  2  Dill.  Mun.  Corp.  4th  ed.  § 
61 ;  24  Am.  &  Eng.  Enc.  Law,  pp.  71,  72. 

The  principle  of  assessments  for  local  iui- 
provements  is  the  real  or  supposed  benefit 
resulting  from  the  improvement  to  the  prop- 
erty on  which  the  specific  charge  is  laid. 

Taylor  v.  Boyd,  63  Tex.  533;  Texas 
Transp.  Co.  v.  Boyd,  67  Tex.  153;  Kuehner 
V.  Freeport,  143  111.  92,  17  L.  R.  A.  774. 

The  property  assessed  must  be  real,  and 
not  personal. 

25  Am.  &  Eng.  Enc.  Law.  pp.  616-627;  2 
Dill.  Mun.  Corp.  4th  ed.  §  761 ;  Chicago,  B. 
d  Q.  R.  Co.  V.  South  Park  Comrs,  11  111. 
App.  502. 

The  right  of  way  of  a  railroad  company 
across  a  street  can  in  no  proper  sense  ot  the 
term  be  classed  as  property  abutting  on  tne 
street. 

Chicago  v.  Baer,  41  111.  306;  Page  v.  Chi- 
cago, 60  111.  441;  Parmelee  v.  Chicano,  60 
111.  267 ;  Guild  v.  Chicaqo,  82  111.  473^  Chi- 
cago  City  R.  Co.  v.  Chicago,  90  111.  573,  32 
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Am.  Rep.  54;  O'ReUley  ▼.  Kingston,  114  K. 
Y.  449;  Koons  v.  Lucas,  62  Iowa,  181. 

The  district  erred  in  holding  the  allege-i 
paving  certificates  valid,  and  in  asseasiu^  lO 
per  cent  interest  on  the  amount  of  principal 
sued  for,  and  in  decreeing  that  the  judgment 
should  bear  10  per  cent  interest  from  its  date. 

The  certificates  provide  that  they  shall 
bear  8  per  cent  interest  from  their  date  on 
the  principal,  and  10  per  cent  after  maturity. 
They  describe  no  property.  The  charter  de- 
scribes no  way  by  which  a  contractor  can 
collect  for  such  paving. 

Violett  V.  Alexandria,  92  Va.  661,  31  I^ 
R.  A.  382;  Anderson  v.  Post  (Tenn.  Ch. 
Apjp.)  38  S.  W.  283. 

The  district  court  erred  in  holding  that, 
the  lien  of  plaintiff  Storrie  against  the  prop- 
erty of  the  Houston  City  Street-Rauway 
Company  is  not  subordinate  to  the  lien  of  the 
defendants,  the  American  Loan  A  Trust 
Company,  and  the  purchasers  of  the  proper- 
ty of  the  Houston  City  StreetrRailway  Com- 
pany, and  in  enforcing  said  alleged  lien  of 
the  plaintiff  against  said  property. 

Bthhins  v.  Clark,  90  Iowa,  230,  29  L.  K. 
A.  278;  Pittsburgh's  Appeal,  40  Pa.  455; 
Sullivan  v.  Clifton,  65  N.  J.  L.  324,  20  L.  U. 
A.  719;  Higgins  v.  Bordages,  88  Tex.  45$: 
Aetna  Ins.  Co.  v.  Bank  of  Wiloox,  48  Neb. 
644 ;  Waco  v.  Prather,  90  Tex.  80 ;  Flewellir* 
v.  Proetzel,  80  Tex.  191 ;  Chapman  v.  First 
Nat,  Bank,  98  Ala.  628,  22  L.  R.  A.  78 ; 
Fletcher  v.  Kelly,  88  Iowa,  475,  21  L.  R.  A. 
347;  Rankin  v.  Scott,  12  Wheat.  177,  6  L. 
ed.  692;  Howard  v.  Milwaukee  d  St.  P.  R. 
Co.  101  U.  S.  837,  25  L.  ed.  1081 ;  Cincinnati 
City  V.  Morgan,  3  Wall.  275,  18  L.  ed.  146; 
Wabash  d  E.  Canal  Co.  v.  Beers,  2  Black, 
448,  17  L.  ed.  327 ;  Conard  v.  Atlantio  In^. 
Co.  1  Pet.  386,  7  L.  ed.  189. 

Messrs.  Hnine  A  Klebers  And  Hntohe— 
■on,  Campbell,  A  Myer  also  for  defend- 
ants. 


J.,  delivered  the  opinion  of  the- 
court: 

This  suit  was  instituted  October  23,  1894, 
by  Robert  C.  Storrie  against  the  Houston- 
City  Street-Railway  Company  and  the  Amer- 
ican Loan  &  Trust  Company  of  Omaha,  Ne- 
braska, and  subse^ently  John  H.  Kirby,  as 
receiver  of  the  said  street-railwav  company,, 
was  made  a  party  to  the  suit.  Tne  object  of 
the  suit  was  to  recover  from  the  street-rail- 
way company  the  costs  of  paving  the  streets 
named  in  the  petition  between  the  rails  of 
the  said  railroad  and  6  inches  on  each  side 
thereof,  which  pavins  was  done  by  Storri<« 
under  a  contract  witn  the  city  of  Houston, 
and  for  which  he  received  improvement  cer- 
tificates, upon  which  the  suit  was  instituted. 
The  petition,  among  other  things,  alleged 
that  the  plaintiff  became  contractor  under 
the  proper  proceedings  had  by  the  city  coun- 
cil under  the  charter  of  the  city,  and  per- 
formed the  work,  receiving  from  the  city  the 
certificates  mentioned  in  the  petition:  and 
that  the  amounts  of  the  certificates  were  the 
cost  of  the  work  done  in  grading  and  paving 
the  portions  of  the  stre^  occupied  by  and 
used  by  the  defendant  for  railroad  purposes. 
— ^that  is,  the  space  between  its  tracks  and: 
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6  inches  onrer.  From  the  statenieiit  made 
by  the  court  of  civil  appeals  we  state  tlie 
following  facts  necessary  to  the  decision  of 
questions  raised  in  this  court: 

Prior  to  November  5,  1883,  the  city  of 
Houston  was  chartered  by  a  special  law,  and 
on  that  date,  bv  ordinance  duly  adopted, 
granted  to  the  Houston  Citjr  Street-Railway 
Company  the  right  to  lay  its  tracks  on  the 
streets  of  the  city,  to  continue  for  thirty 
years.  On  October  23,  1890,  that  ordinance 
was  amended  so  as  to  authorize  the  street- 
railway  company  to  use  electric  power  in 
propelling  its  cars,  in  consideration  of  which 
the  company  was  to  pay  for  paving  the 
streets  for  6  inches  outside  of  its  rails  on 
each  side  of  the  track,  in  addition  to  the  re- 
quirements of  the  charter  of  the  city  by 
which  it  was  to  pay  for  paving  the  space  be- 
tween the  rails.  The  company  accepted  the 
terms  of  the  ordinance,  and  operated  itd  cars 
by  electricity.  On  September  20,  1890,  the 
street-railway  company  ffave  a  deed  of  trust 
upon  its  property  and  franchises  to  the 
American  IxMin  &  Trust  Company  of  Omaha, 
Nebraska,  to  secure  the  bonds  of  the  said 
railway  company.  During  the  pendency  oi 
this  suit  the  loan  and  trust  company  brought 
a  suit  in  the  United  States  circuit  court  at 
Galveston  against  the  railway  company  to 
foreclose  the  deed  of  trust,  and  during  the 
pendency  of  that  suit  John  H.  Kirby  was  ap- 
pointed receiver.  The  city  of  Houston  was 
not  a  party  to  the  suit  in  the  United  States 
circuit  court.  The  mortgage  was  by  the 
United  States  circuit  court  foreclosed,  and 
the  property  sold  under  the  decree  of  that 
court,  A.  H.  Hayward  being  the  purchaser 
at  that  sale.  In  accordance  with  the  re- 
quirements of  the  charter,  the  city  council 
of  Houston  passed  proper  resolutions  by  the 
requisite  vote  for  improving  the  streets  in 
question,  and  entered  into  a  contract  with 
plaintiff,  Storrie,  in  such  manner  that  if  the 
property  of  the  street-railway  company  wo? 
included  within  the  terms  of  the  contract 
the  company  is  liable  for  the  costs  of  making 
the  improvement  under  that  contract,  and 
a  lien  existed  upon  the  property  and  fran- 
chises by  virtue  of  the  certificates  issued 
against  the  said  company  to  the  contractor. 
It  is  uncontroverted  that  the  contractor ^ 
Storrie,  did  the  work  at  the  instance  of  the 
city  of  Houston,  and  that  the  certificates 
sued  upon  were  issued  by  the  city  against 
the  railway  company  and  represent  the  cost 
of  the  work  done  upon  the  streets  between 
the  rails  of  the  said  railway  company  and  G 
inches  bevond  such  rail,  and  that  the  work 
was  finished  when  the  certificates  were  is- 
sued. One  third  of  the  lands,  lots,  and 
blocks  fronting  the  streets  improved  by  the 
city  were  and  are  homesteads.  Upon  trial  in 
the  district  court  before  the  judge  a  judg- 
ment was  rendered  in  favor  of  the  plaintilf 
against  the  street-railway  company  for  the 
amount  of  the  certificates,  with  interest 
thereon  at  8  per  cent,  and  aerainst  the  other 
parties  and  the  street-railway  company, 
foreclosing  the  lien  upon  the  said  street  rail- 
way and  Its  franchises,  which  judgment  the 
court  of  civil  appeals  reversed,  and  rendered 
judgnlent  against  the  railway  comoanv  for 
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the  amount  of  the  claim  with  6  per  cent 
interest  instead  of  8  per  cent  The  court 
foreclosed  $18,277.94  of  the  judgment  and 
the  costs  of  the  district  court  upon  the  prop- 
erty of  the  railway  company  as  described  m 
l^e  petition  against  all  of  the  defendants^ 
and  directed  an  order  of  sale  to  be  issued 
thereon.  Both  parties  presented  to  this 
court  applications  for  writs  of  error,  which 
were  granted.  The  application  of  Storrie 
was  granted  for  cause,  but  the  application 
of  the  street-car  oompany,  the  loan  luid  trust 
company,  and  J.  H.  Kirby  was  granted  be- 
cause Storrie's  application  had  been  allowed^ 
and  it  was  desired  to  have  the  whole  case 
before  this  court. 

The  petition  of  the  street-car  company, 
the  loan  and  trust  company,  and  Kirby  pre- 
sents quite  a  number  of  objections  to  the 
judgments  of  the  district  court  and  the  court 
of  civil  appeals,  which  we  have  carefully 
examined,  and  find  no  error  committed 
against  them  requiring  a  reversal  of  the 
judgment.  We  will,  however,  briefly  state 
our  views  upon  two  of  the  questions  pre- 
sented by  that  application.  It  is  contended 
(1)  that  the  contract  between  the  city  of 
Houston  and  the  contractor,  Storrie,  bound 
the  abutting  property  owners  to  pay  for  tho- 
entire  work  of  paving  the  streets;  (2)  that 
as  to  the  loan  and  trust  company  the  por- 
tion of  the  charter  of  the  city  of  Houston 
which  authorized  the  assessment  in  ques- 
tion is  in  violation  of  §  48,  art.  3,  of  the 
Constitution  of  1895  of  the  stato  of  Texas. 
In  conformity  to  the  requirements  of  its 
charter  the  city  of  Houston  took  all  the  steps 
necessary  to  reach  the  point  of  making  a 
contract  for  the  pavement  of  the  streets, 
llie  law  required  that  the  necessity  for  such 
improvement  should  be  declared  by  the  city 
through  a  two-thirds  vote  of  the  whole  num- 
ber of  aldermen  elected;  and  in  compliance 
with  that  requirement  of  the  charter  the 
city  council,  by  the  necessary  vote,  declared 
it  to  be  necessary  to  pave  specified  portiona 
of  a  number  of  streets,  whicn  were  designate 
ed  in  three  separate  resolutions.  In  each 
resolution  the  following  was  embraced: 
"That  the  cost  of  constructing  said  improve- 
mente,  except  as  to  street  intersections,  to- 
gether with  the  cost  of  collection,  shall  be 
wholly  defrayed  by  the  owner  or  owners  of 
the  lot  or  lots,  block  or  blocks,  or  tract  of 
land  when  not  laid  out  into  lots  and  blocks, 
abutting  upon  the  said  portions  of  said 
streets  to  be  improved,  as  provided  for  in  §§ 
23a  ei  seq.  of  the  charter  of  the  city  of  Hous- 
ton; and  said  improvements  shall  be  paid 
for  in  five  annual  instalmente."  Storrie  en- 
tered into  a  contract  with  the  city  of  Hous- 
ton to  pave  the  streets  named,  makini^  the 
resolutions  a  part  of  the  contract.  It  will 
be  observed  that  the  resolution  above  quot- 
ed refers  to  §  23a  of  the  charter  of  the  city 
as  fixing  the  manner  in  which  the  improve- 
ment named  shall  be  paid  for.  Section  23a, 
after  providing  for  the  manner  of  reaching 
the  making  of  a  contract  for  street  improvc- 
men«ts,  contains  these  clauses:  "And  the 
costs  of  all  such  improvemente  shall  be  a 
tax  and  charge  against  the  person  or  per- 
sons owning  such  lots,  blocks,  or  tracts  of 
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land  at  the  time  such  tax  or  any  portion 
thereof  shall  become  due  as  to  such  lots, 
blocks,  and  tracte  of  land  and  a  lien  and  en- 
cumbrance upon  the  land  itself,  and  said 
tax  against  tne  property  owner  may  be  col- 
lected and  the  hen  upon  the  property  fore- 
closed in  any  court  haying  jurisdiction: 
.  .  .  provided  nothing  in  this  act  shall  be 
construed  to  prevent  the  city  council  from 
constructing  sewers  and  drains  or  making 
street  improvements  in  whole  or  in  part  at 
the  expense  of  the  city  should  it  be  deemed 
advisable  so  to  da  .  .  .  Any  railroatl  or 
street  railway  company  shall  be  liable  for 
the  costs  of  grading,  paving,  or  otherwise  im- 
pi^ving  the  portion  of  the  street  or  inter- 
section used  or  occupied  bv  such  railway 
company,  and  such  costs  shall  be  a  lien  upon 
the  property  and  franchises  of  the  company. 
The  portion  of  a  street  occupied  by  any  rail- 
road or  street-railway  company  shall  be 
deemed  to  mean  all  that  portion  of  the  same 
between  the  rails  of  all  tracks  laid  and  ex- 
teodinff  6  inches  beyond  the  outer  edge  of 
the  rails  of  such  road,  and  including  the 
space  between  the  double  tracks  and  be- 
tween the  main  track,  side  tracks,  or  turn- 
outs." Construing  the  language  of  the  reso- 
lution and  that  of  I  23a  of  the  charter  just 
quoted  together,  it  means  that  the  street- 
railway  company  should  pay  for  all  the 
pavement  upon  such  streets  lying  between 
the  rails  of  its  tracks  and  between  its  dif- 
ferent tracks,  side  tracks,  and  turnouts,  and 
that  the  remainder  should  be  paid  for  by  the 
owners  of  the  property  abutting  upon  the 
said  streets  on  each  side.  Under  the  charter 
the  city  might  have  paid  for  a  portion  or 
all  of  the  work  itself,  or,  as  it  has  done  in 
this  case,  require  the  street-car  company  and 
the  abutting  owners  to  pay  the  entire  cost  of 
the  work.  The  word  "wholly,"  as  used  in 
the  resolution  above  copied,  does  not  refer 
to,  nor  mean,  the  entire  surface  of  the  street, 
but  means  the  entire  cost  of  that  portion 
which  was  to  be  paid  for  by  the  property 
owners.  The  city  council  had  no  authority 
to  make  a  contract  by  which  the  abutting 
property  owners  would  be  charged  with  the 
cosia  of  paving  the  entire  sunace  of  the 
street  when  it  was  occupied  in  part  by  a 
street  railway,  and  it  will  be  presumed  that 
the  language  used  was  intended  to  bind  the 
parties  in  accordance  with  the  terms  of  the 
law  which  by  the  reference  to  §  23a  was 
made  a  part  of  the  contract  itself.  On  be- 
half of  tne  street-car  company  counsel  urge 
with  earnestness  and  much  force  that  the 
charter  of  tftie  city  of  Houston,  so  far  as  it 
authorizes  the  city  council  to  make  improve- 
ments upon  the  streets  at  the  cost  of  ine 
abutting  property  owners,  is  violative  of  the 
following  section  of  our  state  Constitution: 
"The  legislature  shall  not  have  the  right  to 
levy  taxes  or  impose  burdens  upon  the  peo- 
ple, except  to  raise  revenue  sufficient  for  the 
economical  administration  of  the  govern- 
ment, in  which  may  be  included  the  following 
purposes:  The  payment  of  all  interest  upon 
the  bonded  debt  of  the  state.  The  erection 
and  repairs  of  public  buildings.  The  benefit 
of  the  sinking  fund,  which  shall  not  be  more 
than  2  per  centum  of  the  public  debt;  and' 
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for  the  payment  of  the  present  floating  debt 
of  the  state,  including  matured  bon<&,  for 
the  payment  of  which  the  sinking  fund  ii 
inade<}uate.  The  support  of  public  schools, 
in  whidi  shall  be  included  colleges  and  uni- 
versities established  by  the  state,  and  the 
maintenance  and  support  of  the  Agricultural 
and  Mechanical  College  of  Texas,  the  pay- 
ment of  the  costs  of  assessing  and  col  lee  ting 
the  revenue;  and  the  payment  of  all  otHcers, 
agents,  and  employees  of  the  state  govern- 
ment, and  all  incidental  expenses  connected 
therewith.  The  support  of  the  blind  asylum, 
the  deaf  and  dumb  asylum  and  the  insane 
asylum,  the  state  cemetery  and  the  public 
grounds  of  the  state.  The  enforcement  of 
quarantine  regulations  on  the  co«ist  of  Tex- 
as. The  protection  of  the  frontier."  Const. 
1895,  art  3,  §  48.  Article  3  of  the  Constitu- 
tion of  1895  prescribes  the  organization  of 
the  legislature  of  the  state,  the  qualification 
of  its  members  and  the  like,  the  proceedings 
by  which  its  business  is  to  be  transacted, 
and  expresses  certain  requirements  and  lim- 
itations in  the  exercise  of  legislative  func- 
tions. Section  48,  above  quoted,  falls  under 
the  subdivision  of  article  3,  designated  in 
the  Constitution  as  "Requirements  and  Lim- 
itations." The  requirements  express  the 
commands  of  the  people  to  the  legislature  to 
pass  laws  to  accomplish  certain  purposes 
which  the  people  determined  upon  as  part  of 
the  policy  of  the  state;  for  example,  we 
quote  the  following  sections:  "Sec.  46.  The 
legislature  shall,  at  its  first  session  after  the 
adoption  of  this  Constitution,  enact  efiTect- 
ive  vagrant  laws.  Sec.  47.  The  legislature 
shall  pass  laws  prohibiting  the  establisli- 
ment  of  lotteries  and  gift  enterprises  in  this 
state,  as  well  as  the  sale  of  tickets  in  lot- 
teries, gift  enterprises  or  other  evasions  in- 
volving the  lottery  principle,  estal>lished  or 
existing  in  other  states."  These  sections, 
with  many  others,  show  that  the  convention 
had  in  mind  a  number  of  topics  upon  which 
they  were  not  willing  to  trust  the  legislature 
to  exercise  its  own  judgment  as  to  whether 
iz  should  legislate  or  not,  but  commanded 
that  in  these  instances  laws  shall  be  passed 
to  accomplish  the  purposes  named.  This 
part  of  tne  Constitution  also  embraces  sec- 
tions which  prohibit  the  legislature  from 
doing  certain  acts.  Some  of  these  are  pro- 
hibitions against  the  doing  of  things  by  the 
legislature  itself,  and  others  prohibit  that 
body  from  conferring  authority  upon  munici 
pal  corporations  to  do  the  t^ing^  named 
therein.  Section  48  embodies  a  prohibition 
against  the  exercise  of  the  taxing  power  by 
the  legislature  except  for  certain  purposes 
named.  The  language,  "the  legislature  shall 
not  have  the  right  to  levy  taxes  or  impose 
burdens  upon  the  people,"  etc.,  denies  to  the 
legislative  department  the  right  to  exercise 
this  power  itself,  and  does  not  refer  to  any 
action  by  the  legislature  which  would  confer 
such  authority  upon  a  municipal  corpora- 
tion. It  limits  the  exercise  of  that  power 
by  the  legislature  to  raise  revenue  for  the 
administration  of  the  state  government,  a^ 
distinguished  from  the  administration  of 
municipal  government  The  view  that  this 
section  refers  to  "levying  taxes  and  impoe- 
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iog  burdeofi"  by  the  legislature,  and  to  such 
burdens  as  are  imposcKl  with  a  view  to  the 
adminietration  of  the  state  government,  is 
strongly  supported  by  the  character  of  the 
objects  enumerated  for  which  the  revenue 
may  be  raised,  all  of  which  pertain  to  the 
administration  of  the  state  government, 
and  none  of  which  could  be  committed  to 
local  municipal  control. 

The  following  sections  illustrate  the  care 
with  which  the  framers  of  the  Constitution 

fuarded  the  people  against  what  experience 
ad  shown  to  be  hurtful  policies  on  the  part 
•of  municipal  governments. 

"Sec.  52.  The  legislature  shall  have  no 
power  to  authorize  any  county,  city,  town 
or  other  political  corporation  or  subdivision 
of  the  state  to  lend  its  credit  or  to  grant 
public  money  or  thing  of  value  in  aid  of  or 
to  any  individual,  association,  or  corporation 
whatsoever;  or  to  become  a  stockholder  in 
such  corporation,  association,  or  company. 

"Sec.  63.  The  legislature  shall  have  no 
power  to  grant,  or  to  authorize  any  county 
or  municipal  authority  to  grant,  any  extra 
compensation,  fee,  or  allowance  to  a  public 
officer,  agent,  servant,  or  contractor  after 
service  has  been  rendered  or  a  contract  has 
been  entered  into  and  performed  in  whole 
or  in  part;  nor  pay,  nor  authorize  the  pay- 
ment of,  anj  claim  created  against  any  coun- 
ty or  municipality  of  the  state,  under  any 
agreement  or  contract  made  without  au- 
thority of  law." 

The  authority  of  counties,  cities,  and  towns 
to  levy  taxes  is  carefully  prescribed  and 
limited  by  our  Constitution,  and  the  particu- 
larity with  which  the  convention  expressed 
In  the  Constitution  those  limitations  upon 
the  power  of  the  legislature  to  confer  author- 
ity upon  counties,  towns,  and  cities  justifies 
the  conclusion  that  it  was  not  intended  by 
the  use  of  the  general  language  employed  in 
I  48  above  quoted  to  prohibit  the  legisla- 
ture from  conferring  upon  municipal  cor- 
porations the  power  to  improve  streets  at 
the  expense  of  the  property  owners.  The 
conclusion  is  irresistible  that  in  adopting 
S  48  of  article  3,  the  convention  did  not  in- 
tend to  take  from  the  legislature  the  well- 
reoognized  power  to  grant  to  municipal  cor- 
porations the  right  to  improve  public  high 
ways  at  the  cost  of  the  adjacent  property 
which  is  supposed  to  be  benefited  thereby. 
The  court  of  civil  appeals  reversed  the  judj»- 
ment  of  the  district  court,  and  foreclosed 
the  lien  of  the  plain tifT,  Storrie,  upon  the 
property  of  the  street-railway  company  for 
the  cost  of  paving  between  the  rails  of  the 
street  railroad,  and  reduced  the  interest 
fiom  8  per  cent  as  prescribed  in  the  charter 
of  the  city  to  6  per  cent.  The  amount  of  re- 
covery is  reduced  and  a  lien  denied  for  the 
cost  of  paving  outside  the  rails.  Section 
23a  of  the  chartor  of  the  city  of  Houston 
provides,  in  substance,  that  any  street-rail- 
way company  which  occupies  a  part  of  a 
street  when  it  is  determined  to  pave  or  oth- 
erwise improve  it  shall  be  liable  for  the  cost 
of  such  paving  "between  the  rails  of  all 
tracks  laid  and  extending  6  inches  beyond 
the  outer  ed«fe  of  the  rails  of  such  road,  and 
including  the  space  between  the  double 
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tracks  and  between  the  main  track,  side 
tracks,  and  turnouts."  The  claim  of  Storrie 
was  for  the  cost  of  paving  the  street  to  the 
extent  specified  in  the  charter,  and  he  is 
entitled  to  a  lien  upon  the  property  for 
the  whole  cost  of  such  pavement,  unless 
the  proposition  can  be  sustained  that  as  to 
the  loan  and  trust  company  the  statute  is 
unconstitutional,  so  far  as  it  adds  to  the  lia- 
bility of  the  railroad  over  and  above  what 
was  authorized  by  the  law  at  the  time  its 
zQOi'tgage  was  executed. 

Section  17,  art.  1,  of  the  Constitution  of 
1895  of  the  state  contains  this  provision: 
"No  irrevocable  or  uncontrollable  grant  of 
special  privileges  or  immunities  shall  be 
made,  but  all  privileges  and  franchises 
granted  b^  the  legislature  or  created  under 
ite  authority  shall  be  subject  to  the  control 
thereof."  This  provision  of  the  Constitution 
was  in  force  at  the  time  the  street-railway 
company  acauired  its  right  in  the  streets  of 
Houston  ana  before  the  mortgage  of  the 
trust  company  was  executed.  The  rights 
of.  botli  the  street-railway  company  and  the 
mortg^e  company  were  acquired  subject  to 
the  control  of  the  legislature  upon  this  ques- 
tion. The  legislature  had  the  riglit  to  enact 
the  law  of  1891,  amending  the  charter  of 
Houston,  by  which  the  liability  of  the  street- 
car company  for  the  cost  of  paving  the  street 
was  enlarged.  That  act  does  not  violate 
the  Constitution  of  this  stete  nor  of  the 
United  States.  Sioux  City  Street  R.  Co.  v. 
Sioux  City,  138  U.  S.  98,  34  L.  ed.  898,  73 
Iowa,  367;  M^ahask  Eastern  R.  Co,  v.  East 
Lake  Fork  Special  Drainage  Dist.  Comrs.  134 
111.  384,  10  L.  R.  A.  285 ;  2  Elliott,  Railroads, 
§  789.  Mr.  Elliott,  in  his  work  on  Railroads, 
section  above  cited,  speaking  of  the  liens  of 
such  assessmente,  says :  "These  liens  are  pure- 
ly statutory,  and  their  existence,  force,  and 
extent  depend  upon  the  terms  of  the  statute 
creating  them.  Such  liens  are  ordinarily  supe- 
rior to  all  liens  except  general  texes,  and  the 
authority  of  the  legislature  to  malce  them 
such  is  firmly  established.  The  assessments 
being  made  on  the  theory  that  the  property 
is  benefited  and  enhanced  in  value  in  a  sum 
equal  to  the  amount  of  the  assessment,  no 
injury  can  result  to  other  lienholders,  such 
as  mortgagees,  mechanic  lienholders,  and 
the  like."  The  Code  of  the  state  of  Iowa 
conteined  the  following  section:  "The  ar- 
ticles of  incorporation,  by-laws,  rules,  and 
regulations  of  corporations  hereafter  organ- 
ized under  the  provisions  of  this  title,  or 
whose  organization  may  be  adopted  or 
amended  hereunder,  shall  at  all  times  be  sub- 
ject to  legislative  control,  and  may  be,  at  any 
time,  altered,  abridged,  or  set  aside  by  law, 
and  every  franchise  obteined,used,  or  enjoyed 
by  such  corporation  may  be  regulated,  with- 
held, or  be  subject  to  conditions  imposed 
upon  the  enjoyment  thereof,  whenever  the 
general  assembly  shall  deem  necessary  for 
the  public  good."  Code  1873,  §  1090.  The 
Sioux  City  Street-Railway  Company  organ- 
ized as  a  corporation  under  the  general  laws 
of  that  state,  and  the  city  of  Sioux  City,  by 
an  ordinance  regularly  a  don  ted  by  its  coun- 
cil, conferred  upon  that  company  the  right 
to  locate,  construct,  and    operate    a   street 
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railway  upon  and  along  certain  streets  of 
the  city  on  terma  statM  in  the  ordinance, 
among  which  was  that  the  said  streetrrail- 
way  company  "shall  pave  or  macadamize  in 
the  time  and  manner  directed  the  space  be- 
tween the  rails/*  etc.  Under  this  ordinance 
the  street  railway  was  constructed.  After- 
wards the  legislature  of  Iowa  passed  an  act 
granting  additional  powers  to  cities  of  the 
Arst  class  with  reference  to  improvement  of 
streets,  etc.,  in  which  was  contained  the  fol- 
lowing provision:  "All  railway  companies 
and  street-railway  companies  m  cities  of 
the  first  class  as  provided  in  S  1  of  this 
act  shall  be  required  to  pave  or  repave 
between  the  rails  and  1  foot  outside  of 
their  rail  at  their  own  expense  and  cost." 
Laws  1884,  p.  22,  §  6.  Subsequently  the 
city  paved  the  streets,  and  the  street-rail-, 
way  company  paid  for  the  cost  of  paving  be- 
tween the  rails,  but  resisted  the  claim  for  the 
cost  of  paving  outside  of  the  rails.  The  su- 
preme court  of  the  state  sustained  the  claim 
of  the  city,  and  the  case  was  removed  to  the 
Supreme  Court  of  the  United  States,  which 
affirmed  the  judgment  of  the  state^court. 
Mr.  Justice  Blatcnford  delivered  the  opinion 
of  the  court,  in  which  he  very  carefully  ex- 
amined and  discussed  the  constitutional 
question  raised  by  the  street-railway  com- 
pany, and  in  the  course  of  that  discussion 
said:  "The  company  took  its  franchise  sub- 
ject to  such  legislation  as  the  state  might  en- 
act. This  is  plain  from  the  provision  of  § 
1090  of  the  Code  [of  1873].  The  company 
took  its  charter  subject  to  the  provisions  of 
that  section.  The  general  assembly  deemed 
it  necessary  for  the  public  good  to  require 
street  railways  to  pay  for  tne  paving  of  I 
foot  outside  of  the  tracks,  probably  upon  the 
view  that  it  was  right  that  they  should  be 
required  to  pave*  that  part  of  the  street 
which  they  used  almost  exclusively.  It  was 
not  in  the  power  of  the  city,  by  any  contract 
with  the  company,  to  deprive  the  legislature 
of  the  power  of  taxing  the  company.  .  .  . 
Under  §  1090  of  the  Iowa  Code,  the  legisla- 
ture had  the  power,  not  only  to  repeal  and 
amend  the  articles  of  incorporation  of  the 
company,  but  to  impose  any  conditions  upon 
the  enjoyment  of  its  franchise  which  the  gen- 
eral assembly  might  deem  necessary  for  the 
public  good.  The  reservation  of  this  power 
was  a  condition  of  the  grant.  The  city  coun- 
cil could  make  no  arrangement  with  the  com- 
pany which  would  not  1^  subject,  under  that 
section,  to  the  superior  power  of  the  gen- 
eral assembly.  .  .  .  No  question  can 
ari&e  as  to  the  impairment  of  the  obligation 
of  a  contract  when  the  company  accepted 
all  of  its  corporate  powers  subject  to  the  re- 
serve power  of  the  state  to  modify  its  char- 
ter, and  to  impose  additional  burdens  upon 
the  enjoyment  of  its  franchise."  138  U.  S. 
108,  34  L.  ed.  902.  Not  considerinjr  the 
fact  that  the  street-car  company  entered  into 
the  contract  with  the  city  by  which  it  agreed 
to  pay  for  the  extra  6  inches,  it  could  not 
resist  the  claim  of  the  plaintiff  in  this  case 
for  the  cast  of  pavinj?  the  6  inches  outside 
of  the  rails,  because  the  legislature  had  the 
right,  under  th^  Constitution,  to  impose  this 
additional  burden  upon  its  property.  We 
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cannot  understand  ho^  the  loan  and  trust 
company,  which  claims  under  a  mortgaji^e 
from  the  street-car  company,  could  acquire 
a  right  superior  to  that  which  the  mortgagor 
had.  We  know  of  no  principle  oi  law 
which  would  accord  protection  to  a  lien  up- 
on property  when  that  protection  would  not 
be  given  to  the  owner.  We  think  tiiero  cai> 
be  no  doubt,  under  the  authorities  cited,  and' 
especially  imder  the  case  of  Siotix  City 
Street  R.  Co,  v.  Biouw  City,  that  the  statute 
in  question  was  valid,  and,  if  the  street-car 
company  is  liable  to  the  plaintiff  for  the 
cost  of  paving  the  extra  6  inches,  the 
claim  must  be  enforced  for  the  cost  of  pav- 
ing to  the  full  extent  claimed  against  all  of 
the  defendants.  Section  23a  of  the  charter 
of  Houston,  as  amended  in  the  year  1891, 
empowers  the  city  council,  by  a  vote  of  two 
thirds  of  the  members  elected,  to  declare  the 
necessity  for  paving  or  otherwise  improv- 
ing any  street  of  the  city.  The  city  has  the 
power  to  make  such  improvement  at  its  own 
cost,  or  partly  at  the  cost  of  the  city  and 
partly  at  the  cost  of  the  property  owners 
abutting  upon  such  street  and  of  any  street- 
railway  company  which  may  occupy  any 
portion  of  the  street  to  be  improved,  except 
that  the  city  is  required  to  pay  for  the  pav- 
ing of  the  intersections  of  streets.  It  is  un- 
necessary for  us  to  follow  the  different  steps 
required  to  be  taken  before  a  contract  could 
be  made  for  such  improvement,  because 
there  is  no  question  in  this  case  depending 
upon  the  proper  performance  of  such  act^. 
The  contest  begins  with  the  construction  of 
the  contract,  which  we  have  already  dis- 
posed of. 

The  contract  having  been  made  with  Stor- 
rie,  §  23c  of  the  charter  required  that  the 
city  engineer  should  from  time  to  time  pre- 
pare a  roll  or  rolls  "showing  the  number 
of  lots,  blocks,  or  tracts  of  land,  when  not 
divided  into  lots  and  blocks,  fronting  on  the 
street,  alley,  avenue,  or  highway  to  be  im- 
proved; .  .  .  the  name  or  pames  of  the 
owner  or  owners  of  such  lot  or  part  of  lot, 
block,  or  tract  of  land,  if  known  to  the  city 
engineer,  and  if  unknown  to  him  it  shall  he 
so  stated:  the  number  of  feet  frontasre  of 
such  lot,  part  of  lot,  block,  or  tract  of  land 
fronting  on  the  portion  of  the  street  to- 
be  improved;  .  .  .  and  the  propor- 
tional cost  to  such  lot.  part  of  lot,  block,  or 
tract  of  land  and  the  total  cost  a*»  ascer- 
tained and  calculated  by  the  city  engineer  nf 
such  improvements  necessary  to  be  borne  by 
each,  and  to  be  paid  by  each  owner  of  sucS 
property  described  in  such  roll."  The  city 
engineer  was  required  to  certify  to  the  cor- 
rectness of  the  roll,  when  it  was  to  be  sub- 
mitted to  the  board  of  public  works  for  their 
examination:  and,  after  being  examined  bv 
the  city  attorney,  the  law  required  the  roll 
to  be  denosited  with  the  secretary  of  the  city, 
whose  duty  it  was  to  publish  a  notice  thrt 
the  roll  was  placed  with  him,  in  some  news- 
paper for  four  days,  and  to  give  notice  to 
each  person  whose  name  was  placed  upnn 
the  roll  of  the  fact  by  mailing  a  copy  of  the 
notice  to  him  at  his  postoffice  address,  if 
known.  After  the  expiration  of  ten  dav^ 
from  the  first  publication  of  that  notice,  the' 


1808. 


Stobbib  ▼.  Houston  Citt  Stbsbt  R.  Co. 


723 


dtj  council  was  required  to  approve  the  roll, 
and  each  owner  of  property  whose  name  wad 
upon  it  had  the  right  to  file  a  petitioD  with 
the  city  council  asking  a  correction  of  any 
errors  committed  in  the  assessment  made 
against  him  or  in  the  description  of  his 
property.  If  the  city  councn  decided  ad- 
versely to  the  claim  of  the  owner,  he  could 
apply  within  five  days  from  the  time  of  the 
approval  of  the  roll  to  any  court  having 
jurisdiction  for  a  writ  of  injunction  to  pre- 
vent the  enforcement  of  the  aseessment 
against  him,  hut,  failing  to  make  such  appli- 
cation, or  to  procure  such  writ,  he  would  be 
concluded  bv  the  action  of  the  city  council, 
except  for  fraud  and  collusion  of  which  he 
was  not  aware,  and  had  no  opportunity  to 
ascertain.  Section  23e  provides  that  after 
the  rolls  have  been  approved,  if  not  other- 
wise directed  by  the  city  council,  the  sum  as- 
sessed against  each  separate  tract  of  land 
shall  be  divided  by  the  city  secretary  into 
as  many  instalments  as  possible,  not  ex- 
ceeding ten;  no  instalment  to  be  less  than 
$10;  adding  the  interest  for  each  year  on 
the  entire  amount  of  nondue  instalments  to 
the  one  falling  due  for  that  year;  the  first 
instalment  to  become  due  five  days  after  the 
approval  of  the  roll  of  ownership;  one  of 
the  remaining  instalments  to  become  due  on 
the  same  day  of  the  month  in  each  year 
thereafter  until  all  should  mature.  The  en- 
tire amount  assessed  against  each  tract  of 
land  would  bear  interest  at  the  rate  of  8  per 
cent  per  annum  until  maturity,  each  in- 
stalment to  bear  interest  at  the  rate  of  10 
per  cent  per  annum  after  maturity.  A  fail- 
ure to  pay  any  instalment  of  principal  or 
interest  when  due  "within  sixty  days  of  the 
time  when  suit  shall  have  been  entered  on 
the  same"  would  give  to  the  party  entitled 
to  collect  the  indebtedness  the  right  to  de- 
clare all  subsequent  instalments  to  be  due. 
The  owner  of  the  property  is  accorded  the 
right  at  any  time  to  pay  the  whole  of  the  as- 
sessment to  the  holder  of  the  certificate  or  to 
the  city  asssessor  and  collector,  who  must 
notify  the  holder  of  the  certificate  or  certifi- 
cates, which  would  operate  as  a  full  dis- 
charge. Section  23f  empowers  the  secretary 
of  the  city,  on  the  fifth  day  after  tlie  roll  has 
been  approved,  to  issue  improvement  certifi- 
cates for  the  sum  assessed  against  each  prop- 
erty owner,  for  the  amounts  specified  on  the 
improvement  roll,  showing  the  number  of 
lot  or  lots,  block,  or  description  of  the  prop- 
erty upon  which  said  sum  of  money  is  a 
lien,  tne  name  of  the  person  mentioned  in 
said  roll  as  the  owner,  and  that  such  sum 
of  money  is  a  tax  against  the  owner,  and  a 
lien  upon  the  property  therein  described.  It 
was  held  by  the  court  of  civil  appeals  that 
the  law  did  not  require  the  street-railway 
property  to  be  placed  upon  the  roll  of  own- 
ership, and  from  this  conclusion  the  further 
conclusion  is  reached  that  the  certificates  of 
indebtedness  were  improperly  issued  against 
it,  and  that  the  statutory  rate  of  interest 
does  not  apply  to  that  company.  It  is  true 
that  the  street-car  company  is  not  mentioned 
by  name  among  the  items  of  property  re- 
<)uired  to  be  placed  upon  the  roll  of  owner- 
ship, and  a  part  of  the  description  which  is 
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required  to  be  given  could  not  be  made  to  ap- 
ply to  it.  The  descriptive  matter  reouired 
to  be  entered  upon  the  roll  applies  fully  to 
lots  and  blocks  abutting  on  such  streets, 
but  the  numbers  do  not  apply  to  lands  which 
abut  upon  the  street,  and  not  divided  into 
blocks  and  lots.  Likewise  the  street-railway 
property  neither  fronts  upon  the  street  nor 
has  it  numbers  like  lots  and  blocks,  but  it 
could  be  described  upon  the  roll  with  the 
name  of  the  owner,  and  the  amount  assessed 
against  it.  We  do  not  think  it  correct  to 
hold  that,  because  all  of  the  description  is 
not  applicable  to  the  property  in  question, 
it  cannot  be  properly  placed  upon  the  roll. 
Our  statute  requires  that  in  niakin.q;  the  as- 
sessment of  lands  for  taxes  the  statement 
shall  set  forth  the  name  of  the  owner,  the 
abstract  number,  the  number  of  the  survey, 
the  name  of  the  original  grantee,  and  the 
number  of  the  certificate.  It  has  been  held 
that  to  omit  the  abstract  or  certificate  num- 
ber renders  the  assessment  void,  unless  there 
is  shown  some  good  reason  for  such  omis- 
sion. Morgan  v.  Smith,  70  Tex.  641.  Many 
surveys  in  Texas  have  no  certificate  number, 
and  could  not  be  described  as  required  by  the 
statutes;  yet,  if  the  description  which  is  ap- 
plicable be  placed  in  the  statement,  it  cer- 
tainly would  not  be  void  for  want  of  that 
which  could  not  be  applied  to  the  subject 

It  is  claimed  by  counsel  for  Storrie  that 
the  words  "tracts  of  land"  can  be  properly 
construed  to  embrace  the  easement  which  the 
street-railway  company  had  in  the  streets, 
and  the  proposition  we  find  well  supported 
by  good  authority,  but  prefer  to  place  our 
decision  upon  the  broader  basis  that  the  in- 
tention of  the  legislature  in  enacting  the 
law  shall  govern,  although  it  may  appear  to 
conflict  with  some  of  the  language  used  in 
expressing  that  intention.  Sutherland,  Stat. 
Constr.  §1  218,  246;  Endlich,  Interpretation 
of  Statutes,  S  72;  Womack  v.  Womaok,  17 
Tex.  1 ;  Stone  v.  Hill,  72  Tex.  640 ;  Russell 
V.  Farquhar,  65  Tex.  359 ;  Mclnery  v.  Oalves- 
ton,  58  Tex.  340;  Queen  Ins.  Co.  v.  State, 
86  Tex.  268,  22  L.  R.  A.  483 ;  Halbert  v.  San 
Saba  Springs  Land  d  Live  Stock  Asso.  89 
Tex.  230.  Mr.  Sutherland,  in  his  work  on 
Statutory  Construction  (8  218),  says:  "It 
is  indispensable  to  a  correct  understanding 
of  a  statute  to  inquire  first  whiCt  is  the  sub- 
ject of  it,  what  object  is  intended  to  be  ac- 
oomplished  by  it.  When  the  subject-matter 
19  once  clearly  ascertained,  and  its  general 
intent,  a  key  is  found  to  all  its  int^acies; 
— ^general  words  may  be  restrained  to  it,  and 
those  of  narrower  import  may  be  expanded 
to  embrace  it  to  effectuate  that  intent.  When 
the  intention  can  be  collected  from  the  stat- 
ute, words  may  be  modified,  altered,  or  su]>- 
plied  so  as  to  obviate  any  repugnancy  or  in- 
oonsistency  with  such  intention."  In  the 
case  of  Queen  Ins.  Co.  v.  State,  above  cited, 
the  question  was  whether  the  law  then  under 
consideration  declared  the  acts  mentioned 
by  it  to  be  unlawful  so  as  to  constitute  an 
offense.  In  determining  that  point  the  court 
said:  "It  is  true  that,  while  trusts  are  de- 
fined in  the  Ist  section,  nowhere,  either  in  that 
or  any  other  section,  are  they  expressly  de- 
clarea  unlawful.  The  following  sections  pro- 
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vide  forfeitures  for  corporations  and  punish- 
ment for  persons  who  ^violate  any  of  the  pro- 
visions' oi  the  act,  but  they  do  not  designate 
what  shall  constitute  a  violation  of  its  pro- 
visions in  any  direct  terms.  CJonfining  our- 
selves to  the  letter  of  the  law,  Uiere  is  a  clear 
hiatus — a  lack  of  connection  in  its  provi- 
sions. .  .  .  There  is  no  express  declara- 
tion that  trusts  were  unlawful — the  acts 
which  are  declared  to  coni»titute  a  trust  arc 
XK>t  expressly  made  punishable,  nor  is  any 
act  expressly  declared  to  be  a  violation  oi 
the  provisions  of  the  statute;  yet  the  lan- 
guage is  sutiicient,  we  think,  to  manifest  un- 
misLukably  the  intention  of  the  legislature 
^  punish  as  offenses  some  of  the  acts  defined 
in  the  firat  sectionj  and  it  is  but  reasonable 
to  conclude  that  the  purpose  was  to  subject 
them  all  to  a  like  punishment.  The  inten- 
tion of  the  legislature  is  the  aim  of  statu- 
tory construction,  and  where,  though  not 
expressed,  it  is  clearly  manifested  by  impli- 
cation from  the  language  used,  we  cannot 
Bay  that  it  should  not  have  effect.  That 
which  is  not  expressed  in  words  may  be 
'plainly  imported'  by  implication."  In  the 
statute  under  examination  there  is  no  lan- 
guage which  would  excliide  the  railway  prop- 
erty from  the  roll,  but,  like  the  trust  law,  if 
tested  by  the  strict  letter  of  the  charter, 
there  is  a  "hiatus,"  while  the  context  clearly 
shows  an  intention  to  include  it. 

The  question  presented  in  the  case  of  Wo- 
mack  V.  Womack,  above  cited,  was  whether 
a  law  changing  the  time  of  holding  district 
court  took  effect  upon  its  passage  according 
to  the  general  rule  then  in  force,  or  was  sus- 
pended until  the  expiration  of  the  time  for 
nolding  the  court  in  certain  counties  of  tliat 
district.  By  its  plain  terms  the  law  wouM 
have  gone  into  effect  at  once,  which  would 
make  void  a  judgment  of  the  district  court 
rendered  at  a  term  authorized  by  the  old 
law.  Judge  Lipscomb  used  the  following 
language:  "In  construing  this  act  it  is  ini- 
portaot  to  inquire  what  was  the  main  and 
primary  object  the  legislature  had  in  view 
m  its  enactment.  Taking  in  view  the  pro 
vision  in  our  Constitution  requiring  the  di^:- 
trict  court  to  be  held  twice  a  yeer  in  each 
county  it  seems  to  me  manifest  that  the  in- 
tention and  main  and  primary  object  in  view 
was  prospective,  and  to  fix  the  time  when 
the  courts  were  to  be  held  in  each  of  the 
counties,  commencing  in  the  year  succeedin'v 
this  act;  that  is  to  say,  the  year  1856."  The 
court  faeld  that  the  legislature  did  not  intend 
to  produce  the  consequences  which  would 
flow  from  the  letter  o!  the  law,  and  the  in- 
tention prevailed  over  the  language  used. 
In  the  case  of  Russell  v.  Farquhar  the  su- 
preme court,  speakinff  through  Chief  Jus- 
tice Moore,  announced  the  general  doctrine 
in  the  following  forcible  language:  "If 
courts  were  in  all  cases  to  be  controlled  in 
their  construction  of  statutes  by  the  mere 
literal  meaning  of  the  words  in  which  they 
are  oouched,  it  might  well  be  admitted  that 
appellant's  objection  to  the  evidence  was  well 
taken.  But  such  is  not  the  case.  To  bo. 
thus  controlled,  as  has  often  been  held,  would 
be  for  the  courts  in  a  blind  effort  to  refrain 
from  an  interference  with  legislative  author- 
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ity  by  their  failure  to  appl^  well-established 
rules  of  construction  to,  m  fact,  abrogate 
their  own  power,  and  usurp  that  of  the  leg- 
islature, and  cause  the  law  to  be  held  direct- 
ly the  contrary  oi  that  which  the  legislature 
had  in  fact  intended  to  enact.  While  it  is 
for  the  legislature  to  make  the  law,  it  is  the 
duty  of  the  courts  to  *try  out  the  right  in- 
tendment' of  statutes  upon  which  they  are 
called  to  pass,  and  by  their  proper  construc- 
tion to  ascertain  and  enforce  them  accord- 
ing to  their  true  intent,  for  it  is  this  intent 
which  constitutes,  and  is,  in  fact,  the  law, 
and  not  the  mere  verbiage,  used  by  inad- 
vertence or  otherwise,  bv  the  l^islature  to 
express  its  intent,  and  to  follow  which 
would  pervert  that  intent."  Seeking  the 
intention  of  the  legislature  in  the  enactment 
of  the  law  under  consideration,  we  must 
look  to  the  general  scheme  whereby  the  city 
of  Houston  was  empowered  to  pave  it^ 
streets  at  the  cost  of  the  property  owners. 
As  a  general  rule,  the  property  to  be  charged 
would  consist  of  lots  and  blocks  and  tracts 
of  land  not  divided  into  lots  and  blocks 
fronting  upon  the  streets,  but  on  streeU 
which  were  partly  occupied  by  street 
railways  that  property  would  be  likewise 
charged  with  the  cost  of  the  improvement. 
The  scheme  was  to  charge  all  of  this  prop- 
erty with  the  co»t  of  constructing  the  pave- 
ment upon  the  different  streets  mentioned. 
The  liability  of  the  abutting  property  wa^ 
different  from  that  of  the  railway,  and  the 
liability  of  each  was  separately  defined.  The 
procedure  for  ascertaining  the  liability  wus 
alike  applicable  to  both,  and  was  provided 
for  in  general  terms,  all  of  which  were  ap- 
plicable to  a  part  of  the  property;  but  some 
were  inapplieable  to  a  part  of  it.  One  pur- 
pose of  enacting  the  law  was  to  provide  the 
means  by  which  the  city  could  ascertain 
what  would  be  the  amount  of  charge? 
against  each  individual  and  piece  of  prop- 
erty liable  for  the  cost  of  the  work,  and 
to  issue  certificates  of  indebtedness  against 
such  persons  and  property  with  which  to 
pay  the  contractor  for  the  work  to  be  done, 
tlieroby  avoiding  the  creation  of  a  municipal 
debt.  The  roll  of  ownership  furnished  tnis 
means  for  determining  that  question,  and 
the  issues  of  certificates  would  enable  the 
city  to  make  advantageous  contracts  for  the 
work,  because  the  certificates  would  not  he 
subject  to  be  contested  for  cause  exist  in«; 
before  they  were  issued.  The  advantage 
to  the  citizen  or  property  owner  in  being 
placed  upon  the  roll  of  property  was  that 
before  the  work  was  commenced  he  had  the 
right  to  call  upon  the  city  council  to  exain- 
ine  the  roll,  and  correct  any  wrong  to  him. 
The  owner  whose  name  was  upon  the  roll 
was  entitled  to  discharge  his  indebtedness  in 
five  instalments,  and  was  guaranteed  the 
right  at  any  time  to  discharge  the  whole  in- 
d^tedness  by  depositing  the  money  with  the 
assessor  and  collector  of  the  city.  Under  tho 
construction  placed  upon  the  law  by  the 
court  of  civil  appeals  the  street-railway 
company  would  be  denied  these  privilege*, 
and  would  be  required  to  pay  cash  for  the 
work  done  at  the  time  of  its  completion.  On 
the   other  hand,  by    this    construction    the 
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■treet-railway  company  may  be  in  default  on 
the  payment  of  tne  sum  due  from  it,  and 
contest  the  claim  for  any  length  of  time,  pay- 
ing only  6  per  cent  interest,  while  the  abut- 
ting property  owner  who  is  in  default  is  by 
the  statute  required  to  pay  from  the  time  cf 
such  default  10  per  cent  interest.  There  are 
many  other  inoonsiatencies  which  would 
arise  by  holdinjy^  that  the  street-railway 
company  is  not  included  in  the  general  pro- 
cedure provided  for  the  enforcement  of  such 
claims.  The  discriminations  and  incon- 
sistencies would  work  such  injustice,  and 
tend  so  much  to  thwart  the  main  purpose 
of  the  legislature  in  enacting  the  law,  as  to 
make  it  unreasonable  to  suppose  that  the 
legislature,  with  any  intelligent  idea  of  the 
thine  to  be  accomplished,  would  have  en- 
acted such  a  statute.  We  can  see  no  sound 
reason  for  so  radical  a  difference  in  the  pro- 
visions made  for  adjusting  the  rights  of  pri- 
vate citizens  and  corporations,  and  without 
reason  for  it  we  must  believe  that  it  was  nnt 


intended.  If  the  legislature  had  intended 
that  the  street  railway  should  pay  cash,  and 
be  subject  to  different  rules  from  those  pre- 
scribed for  other  property  owners,  it  could 
so  easily  have  so  enacted  that  the  absence 
of  such  provision  strongly  supports  our  con- 
clusion that  it  was  the  intention  to  place  all 
property  charged  with  the  burden  of  making 
improvements  upon  equality  in  all  respects, 
and  that  the  street-railway  company  must 
be  held  to  be  included  in  all  of  the  provisions 
that  apply  to  the  abutting  property  owner.**. 
The  court  of  civil  appeals  errea  in  reversing 
the  judgment  of  the  district  court,  and  In 
rendering  judgment  for  6  per  cent  instead 
of  8,  and  in  reducing  the  amount  of  the  de- 
mand for  which  the  lien  was  foreclosed. 

/*  is  therefore  ordered  that  the  judgment 
of  the  Court  of  Civil  Appeals  he  reversed, 
and  that  the  judgment  of  the  District  Court 
he  affirmed. 

Rehearing  denied. 
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1.  An  allo-vTance  of  alimony  by  tbe 
trial  conrt  will  not  be  disturbed  unless 
manifestly  unjust. 

S.  Tbc  permanent  alimony  granted  to 
a  fvoman  on  divorce  need  not  lie  lim- 
ited to  an  allowance  payable  at  stated 
periods  sufficient  for  her  support,  but  the  al- 
lowance of  a  gross  sum  out  of  the  husband's 
estate  in  addition  to  a  monthly  allowance  Is 
within  the  power  of  the  court,  under  Rev. 
Stat,  fi  2364,  authorizing  such  alimony  as  the 
court  shall  deem  Just  and  reasonable,  regard- 
ing the  husband's  ability  to  pay,  the  special 
estate  of  the  wife,  and  all  the  circumstances 
of  the  case. 

(April  4,  1899.) 

APPEAL  by  defendant  irom  a  judgment  of 
the  Circuit  Court  for  Waupaca  County 
awarding  alimony  in  a  divorce  proceeding. 
Affirmed, 

Statement  by  Marahall,  J.: 

Plaintiff  was  sixty  and  defendant  sixty- 
one  years  of  age  at  the  time  of  the  trial. 
They  had  lived  together  as  man  and  wife 
about  twenty  years,  during  which  time 
plaintiff  helped  to  rear  to  ages  of  maturity 
five  children  of  defendant  by  his  first  wife, 
who  were  from  four  to  seventeen  years  of 

Note. — For  diTlsion  of  property  or  grant  of 
permanent  alimony  to  wife  In  case  of  divorce, 
ftee  also  Powell  v.  Campbell  (Nev.)  2  L.  R.  A. 
015  ;  Doollttle  v.  Doollttle  (Iowa)  6  L.  R.  A. 
1S7  :  Jones  v.  Jones  (Ala.)  18  L.  R.  A.  95. 
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age  at  the  time  of  the  second  marriage. 
When  such  second  marriage  took  place  de- 
fendant was  worth  about  $40,000  and  plain- 
tiff not  anything.  During  a  few  years  pre- 
ceding the  trial  defendant  gave  his  children 
property  aggregating  $20,000  in  value,  and 
was  worth,  when  the  case  was  decided,  $80, 
000,  yielding  a  yearly  income  of  about  $4,- 
200,  and  he  had  m  addition  a  large  law  prac- 
tice. In  addition  to  wearing  apparel  and 
personal  property,  when  the  cause  was  decid- 
ed plaintiff  was  possessed  of  $500  given  to 
her  by  defendant,  $960  bequeathed  to  her  by 
an  aunt,  and  about  $700  accumulated  by  keep- 
ing boarders  subsequent  to  February,  1895, 
when  the  separation  between  the  parties  took 
place.  In  addition  she  had  a  claim  against 
defendant  for  $500  on  account  of  a  marriage 
gift.  The  divorce  was  granted  upon  two 
grounds,  either  being  adeouate,  and  one  free 
from  any  circumstance  oi  excuse  or  pallia- 
tion, in  the  conduct  of  plaintiff.  There  was 
awarded  to  plaintiff  out  of  defendant's  prop- 
erty, as  her  separate  estate,  $7,0u0,  and  $100 
per  month  during  her  life,  in  lieu  of  dower 
rights  in  defendant's  real  property,  and  in 
full  discharge  of  all  plaintiff's  rights  there- 
in, and  all  claims  upon  defendant's  estate. 
Judgment  was  rendered  accordingly. 

Mr.  C.  D.  Cleveland/  with  Mr.  Mosea 
Hooper,  in  propria  persona,  for  appellant: 

Professional  income  should  not  be  taken 
into  account.  Defendant  is  sixty-four  years 
old.  He  ought  to  be  at  liberty  to  die  with- 
out leaving  his  estate  in  the  hands  of  his 
children,  burdened  with  a  charge  based  upon 
professional  income. 

Defendant  is  under  no  obligation,  even  in 
health,  to  work  to  provide  for  plaintiff  be- 
yond comfortable  support,  there  being  prop- 
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erty  enough  to  support  both  without  work; 
if  either  is  pleased  to  work  it  should  be  to 
her  or  his  sole  benefit. 

2  Bishop,  Marr.  Div.  &  Sep.  SS  892,  893, 
1016. 

The  property  held  by  defendant,  and  most 
of  that  held  b^  plaintiff,  is  the  fruit  of  de- 
fendant's earning  and  saving  before  the  mar- 
riage.    . 

Gifts  when  in  proportion  to  the  estate  can- 
not be  taken  into  account  m  action  for  di- 
vorce. 

2  Bishop,  Marr.  Div.  &  Sep.  S  903. 

The  facts  in  this  case  are  such  that  the 
smallest  ratio  of  estate  should  be  awarded 
to  plaintiff,  conditioned  only  tnat  it  is  suffi- 
cient  for   proper   support. 

Courts  give  the  wife  a  share  of  the  hus- 
band's income  as  high  in  some  cases  as  one 
half,  and  as  low  as  one  seventh. 

2  Bishop,  Marr.  Div.  &  Sep.  §  1033;  Gam- 
er v.  Qarner,  38  Iiid.  139;  Hedrick  v.  Bed- 
rick,  28  Ind.  291 ;  Draper  v.  Draper,  68  111. 
17;  Bush  V.  Bush,  37  Ind.  164;  Blake  v. 
Blake,  75  Wis.  339;  Campbell  v.  Campbell, 
37  Wis.  206 ;  Williams  v.  Williams,  36  Wis. 
362:  Burr  v.  Burr,  7  Hill,  207;  Richmond 
v.  Richmond,  2  N.  J.  Eq.  90;  Williams  v. 
Williams,  6  S.  D.  284;  Sleeper  v.  Sleeper,  65 
Uun,  454;  Reed  v.  Reed,  86  Mich.  600; 
Thiesing  v.  Thiesing,  16  Ky.  L.  Rep.  115; 
Edwards  v.  Edwards,  84  Ala.  361 ;  2  Am.  & 
Eng.  Enc.  Law,  2d  ed.  note  3,  p.  121 ;  Potts 
V.  Potts,  68  Mich.  492;  Wilde  v.  Wilde,  37 
Neb.  891 ;  Von  Glahn  v.  Von  Olahn,  46  111. 
134;  Leach  v.  Leach,  46  Kan.  724;  Johnson 
V.  Johnson,  36  111.  App.  152;  Hardy  Y.Hardy, 
25  N.  Y.  S.  R.  832;  Doolittle  v.  Doolittle,  78 
Iowa,  691,  6  L.  R.  A.  187. 

Where  the  wife  has  contributed  to  the 
cause  of  separation  or  divorce,  the  court 
should  make  an  allowance  of  a  less  sum  than 
otherwise. 

2  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  127; 
Zuver  V.  Zuver,  36  Iowa,  190;  Buerfening 
V.  Buerfening,  23  Minn.  663;  Peckford  v. 
Peckford,  1  Paige,  274. 

Messrs.  Quarles,  Spenoe,  ft  Quarles, 
for  respondent: 

Defendant's  professional  income  should  be 
considered. 

Campbell  v.  Campbell,  37  Wis.  206 ;  Pauly 
v.  Pauly,  69  Wis.  419;  2  Nelson,  Div.  &  Sep. 
§  912;  Bishop.  Marr.  Div.  &  Sep.  §  1035. 

The  amount  of  permanent  alimony  to  be 
awarded  is  largely  influenced  by  the  delic- 
tum of  either  party. 

Pauly  v.  Pauly,  69  Wis.  422 ;  Burr  v.  Burr, 
7  Hill,  207 :  Richmond  v.  Richmond,  2  N.  J. 
Eq.  90 ;  Williams  v.  Williams,  36  Wis.  362 ; 
Moul  V.  Moul,  30  Wis.  205 ;  Cole  v.  Cole,  27 
Wis.  531 ;  Hopkins  v.  Hopkins,  39  Wis.  167; 
Thomas  v.  Thomas,  41  Wis.  234;  Blake  v. 
Blake,  75  Wis.  344;  Campbell  v.  Campbell, 
37  Wis.  223 ;  Harran  v.  Harran,  85  Wis.  299; 
McChesney  v.  McChesney,  91  Wis.  269. 

Under  peculiar  circumstances  more  than 
one  half  has  been  awarded  to  the  wife. 

Donovan  v.  Donovan,  20  Wis.  587;  Web- 
ster V.  Webster,  64  Wis.  438;  Thompson  v. 
Thompson,  73  Wis.  84. 

The  usual  allowance  is  between  one  third 
and  one  half. 
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2  Bishop,  Marr.  t  Div.  SS  463,  464;  Wil- 
liams V.  Williama,  36  Wis.  362;  Vamey  ▼. 
Vamey,  58  Wis.  22;  2  Am.  ft  Eng.  Enc.  Law, 
2d  ed.  p.  121 ;  Geroke  v.  Gercke,  100  Mo.  237 ; 
Jeter  v.  Jeter,  36  Ala.  392. 

Marshall,  J.,  delivered  the  opinion  of 
the  court: 

Appellant's  complaint  seems  to  be  wholly 
of  the  award  of  a  gross  sum  of  money  as  part 
of  the  permanent  alimony.  The  monthly  al- 
lowance of  $100,  it  is  suggested,  may  be  ma- 
terially increased,  if  thought  best,  without 
complaint  from  appellant,  if  the  decree  giv- 
ing plaintiff  an  estate  of  her  own  out  of  ap- 
pellant's property  be  reversed.  We  have 
with  care,  searched  appellant's  brief  in  vain 
for  some  good  reason  or  the  citation  of  some 
authority  to  support  his  claim.  It  is  quite 
novel.  It  is,  as  we  understand  it,  that  in 
such  a  case  no  provision  should  be  made  for 
a  divorced  wife  other  than  an  allowance  pay- 
able at  stated  periods,  by  the  former  hus- 
band, sufficient  for  her  support.  That  was 
the  old  doctrine  of  the  ecclesiastical  courts 
when  alimony  meant  an  allowance  for  the 
support  of  a  wife  while  living  apart  from  her 
husband  under  a  sentence  of  judicial  separa- 
tion, the  relations  of  husband  and  wife  in 
some  respects  still  existing  between  the  par- 
ties, the  sentence  being  subject  to  termina- 
tion and  full  marriage  relations  substantial- 
ly subject  to  resumption  at  the  will  of  the 
parties.  Then  no  duty  was  recognized  to 
support  a  fully-divorced  wife.  No  reason 
whatever  exists  now  for  such  a  rule.  Un- 
der our  statutes  alimony  may  go  with  a  di- 
vorce dissolving  the  bonds  of  matrimony 
and  restoring  the  parties  to  their  original 
situation  of  being  strangers  to  each  other, 
so  far  as  concerns  marriage  relations  in  any 
sense,  as  well  as  with  a  divorce  from  bed 
and  board.  The  power  of  the  court,  where 
the  circumstances,  in  the  discretion  of  the 
trial  court,  seem  to  demand  or  justify  it,  is 
as  ample  to  allow  a  sum  of  money  payable  in 
gross  as  alimony,  as  one  payable  in  instal- 
ments or  a  monthly  allowance.  There  can 
be  no  doubt  about  that.  In  Williams  v. 
Williams,  36  Wis.  362,  it  is  said  that  it  is 
quite  as  comoetent  for  the  court  to  assign 
to  the  wife  absolutely  a  specific  portion  of 
the  husband's  estate  or  to  order  the  payment 
of  a  gross  sum  of  money  as  to  award  an  an- 
nual allowance.  Section  2364,  Rev.  Stat, 
provides  that  "the  court  may  further  ad- 
judge to  the  wife  such  alimony  out  of  the 
estate  of  the  husband  for  her  support  and 
maintenance  .  .  .  as  it  ifhall  deem  just 
and  reasonable,  .  .  .  having  always  due 
regard  to  the  legal  and  equitable  rights  of 
each  party,  the  abilitjr  of  the  husband,  the 
special  estate  of  the  wife,  the  character  and 
situation  of  the  parties,  and  all  the  circum- 
stances of  the  case."  Thus  the  manner  in 
which  the  wife's  allowance  shall  be.  secured 
to  her  is  left  entirely  to  the  court  to  be  exer- 
cised as  justice  seems  to  require,  having  re- 
gard to  the  particular  facts  of  each  case. 
So  the  question  of  whether  the  right  judg- 
ment for  alimony  was  rendered  here  comes 
down  to  whether  proper  judicial  discretion 
was  exercised  in  administering  the  statute; 
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and  on  that  sublect  the  rule  is  that  the  deci- 
sion of  the  trial  court  will  not  be  disturbed 
unless  manifestly  unjust. 

It  is  not  only  permissible  to  make  an  al- 
lowance to  a  divorced  wife  payable  in  gross, 
but  in  many,  and  in  the  judgment  of  some 
courts,  in  most,  cases,  it  is  the  best  method 
of  settling  the  pecuniary  relations  of  the  par- 
ties. The  trouble  and  unhappiness  often  re- 
eulting  from  keeping  up  some  sort  of  rela- 
tion of  debtor  and  creditor  between  parties 
who  are,  legally,  strangers  to  each  other,  yet 
«o  embittered  by  previous  marital  relations 
as  to  render  embarrassing  and  exceedingly 
unpleasant  any  communication  of  one  with 
the  other  even  as  to  strictly  business  mat- 
ters, is  well  known  to  all  persons  of  aver- 
age experience  in  life.  The  divorced  hus- 
"band  often  feels  that  the  obligation  to  pay  a 
sum  of  money  at  stated  periods  to  his  form- 
er wife  is  an  unjust  burden  and  one  to  be 
avoided  if  possible,  which  feeling  ordinarily 
^rows  more  intense  as  time  continues.  The 
divorced  wife  is  generally  made  to  feel  that 
she  stands  in  a  position  of  a  mere  pensioner, 
living  from  day  to  day  on  forced  contribu- 
tions grudgingly  made  by  one  who  looks  up- 
on her  as  an  unjust  encumbrance.  In  that 
way  the  wrong  to  the  wife  caused  by  break- 
ing up  her  home  is  made  to  bear  unnecessar- 
ily harshly  upon  and  disquiet  her  subsequent 
life.  Observations  along  this  line  were  made 
iu  WillioAns  v.  Williams,  resulting  in  a  con- 
clusion that  where  there  is  an  absolute  di- 
vorce it  is  advisable  to  end  all  relations  be- 
tween the  parties,  leaving  them  entirely  in- 
dependent of  each  other,  if  that  can  be  prac- 
tically done;  that  such  un'happy  controver- 
sies as  this  should  be  ended  m  such  a  way 
as  to  dissolve  all  financial  relations  as  effect- 
ually as  all  marriage  relations,  leaving  noth- 
ing that  will  unnecessarily  mar  the  subse- 
quent life  of  the  parties. 

The  learned  trial  court  proceeded  on  the 
line  indicated  in  Williams  v.  Williams,  and 
with  wise  comprehension  of  the  needs  of  the 
«ituation  solved  it  in  such  a  way  as  to  leave 
plaintiflT  practically  independent  of  appel- 
lant. That  situation  was  as  follows:  A 
wife  sixty  years  of  age  who  had  occupied  a 
high  social  position  as  the  companion  of  a 
tnan  about  her  own  age,  for  some  twenty 
years;  a  man  possessed  of  property  of  the 
-value  of  $80,000  at  his  own  figures,  and  of 
a  large  income  therefrom,  as  well  as  from 
professional  business;  no  stain  was  on  the 
life  of  the  wife  palliating  the  act  constitut- 
ing one  of  the  causes  entitling  plaintiff  to  a 
divorce ;  no  fault  of  the  wife  appeared  which, 
in  law  and  gfood  morals,  the  husband  was 
not  in  duty  bound  to  condone,  and  which,  if 
lie  had  condoned,  instead  of  transgressing 
the  obligations  of  marriage  in  a  way  that 
the  wife  could  not  overlook  and  was  not 
called  upon  by  any  law  or  duty  to  do  so,  they 
might  have  continued  to  live  together  as 
husband  and  wife  down  to  the  end  of  their 
joint  lives.  In  that  situation  the  court  said 
that  the  matrimonial  bonds  should  be  dis- 
solved and  the  divorced  wife,  so  far  as  con- 
•sistent  with  certainty  of  future  support, 
should  be  made  independent  of  her  divorced 
husband.    To  accomplish  that  he  awarded 
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her,  as  and  for  a  separate  estate,  a  little  less 
than  one  seventh  of  appellant's  property, 
taking  his  own  figures  for  the  value,  and  fur- 
ther allowed  her  a  monthly  instalment 
amounting  to  about  the  same  proportion  of 
appellant's  income,  considering  that  derived 
from  his  property  and  a  fair  income  from  his 
business  as  well.  It  was  further  provided 
tnat  such  monthlv  instalments  should  be  se- 
cured upon  appellant's  property  so  as  to  re- 
duce to  the  minimum  the  danger  of  difficul- 
ty or  unpleasantness  to  plaintiff  in  respect 
to  collecting  her  income.  It  is  useless  to  try 
to  test  the  justness  of  that  determination  by 
any  rule,  because  there  is  none  that  can  be 
applied.  Precedents  are  helpful,  of  course, 
but  no  two  cases  are  alike.  It  is  often  said 
in  a  general  way  that  an  allowance  from  a 
moiety  to  a  third  or  less  of  the  husband's  in- 
come or  estate  is  proper,  according  to  cir- 
cumstances. The  age  of  the  parties  is  to  be 
taken  into  consideration,  their  social  sta- 
tion, their  previous  life,  their  health,  their 
family,  the  responsibilities  of  the  respective 
parties  after  the  separation  as  to  the  care 
and  support  of  children,  the  circumstances 
leading  up  to  such  separation,  the  fault 
which  destroyed  the  home,  the  g[uilty  party, 
the  palliating  circumstaiiices,  if  any,  the 
length  of  time  the  parties  lived  together,  the 
amount  and  character  of  the  husband's  prop- 
erty, his  earning  capacity  and  that  of  the 
wife  as  well,  and  all  the  circumstances  that 
in  justice  bear  in  any  way  upon  the  situa- 
tion. Testing  the  judgment  appealed  from 
in  that  way,  we  are  constrained  to  say  that, 
while  the  learned  circuit  judge  who  tried  the 
case  arnply  provided  for  the  future  needs  of 
plaintiff  he  dealt  so  liberally  with  appel- 
lant that  he  has  not  only  no  reason  to  com- 
plain, but  should  rather  feel  supreme  satis- 
faction in  reflecting  over  the  result.  The 
plaintiff  is  made  substantially  independent 
of  appellant  at  a  cost  to  him  of  from  one 
sixth  to  one  seventh  of  his  estate  and  income, 
and  he  is  entirely  freed  from  obligations  to 
plaintiff,  with  whom  he  does  not  desire  and 
has  no  right  to  live  as  her  husband.  He  goes 
free  and  has  the  great  bulk  of  his  property 
and  the  income  therefrom  and  his  future 
earnings  as  well,  aside  from  the  amount  to 
be  paid  to  his  former  wife,  freed  of  any  claim 
by  her,  so  that  he  may  dispose  of  the  same  as 
he  sees  fit.  It  is  not  true  by  any  means  that 
in  such  circumstances  the  allowance  to  the 
wife  should  be  limited  to  just  enough  for  her 
support  and  that  payable  as  she  needs  it,  as 
appellant  seems  to  urge.  There  is  no  rea- 
son for  such  a  rule  and  no  authority  for  it 
that  has  been  called  to  our  attention,  and 
none  that  we  are  able  to  find.  Plaintiff  was 
entitled  to  support  from  appellant  in  a  way 
consistent  with  his  wealth  and  station.  Be- 
sides that,  she  possessed  an  inchoate  interest 
in  all  his  real  estate  and  was  one  of  his  heirs 
presumptive,  all  of  which  has  been  taken 
from  her.  and  the  protection  to  which  she 
was  entitled  under  the  marriage  contract  as 
well,  and  in  lieu  of  that  she  has  received  the 
alimony  complained  of.  In  WilliaTns  v.  Wil- 
liams there  was  one  child  nineteen  years  of 
age,  the  husband  worth  $20,000  at  a  rather 
hieh  valuation  of  mostly  unproductive  real 


728 


WiSOONSIN  SUPREICB  COUBT. 


Apk.. 


estate,  a  homestead  and  household  effects 
worth  some  less  than  $2,000,  and  personal 
property  about  sufficient  to  pay  his  debts, 
many  of  which  were  pressing  him.  He  had 
no  certain  income.  On  such  facts  this  court 
rendered  judgment  allowing  to  the  divorced 
wife  $3,000  besides  the  homestead  and  house- 
hold furniture;  a  far  more  liberal  allowance, 
as  appears,  than  the  one  made  in  the  decree 
appealed  from.  If  precedents  are  to  be  re- 
lied upon  as  controlling,  Williams  v.  Wil- 
liamSf  which  has  never  been  criticised,  is 
sufficient  for  this  case. 

More  has  already  been  said  than  was  real- 
ly required  or  would  have  been  said  but  for 
the  earnestness  with  which  appellant  con- 
tends that  injustice  has  been  done  to  him. 
However  hard  he  may  have  tried  to  look  at 
the  situation  in  which  he  was  placed  with 
an  unbiased  mind,  he  evidently  has  not  been 
able  to  do  that  successfully.  To  us  no  rea- 
son whatever  is  perceived  for  complaint  by 
him  of  the  judgment  appealed  from. 

Some  minor  questions  are  mentioned  and 
discussed  in  appellant's  brief,  which  have 
been  considered.  They  are  not  of  sufficient 
significance,  however,  to  effect  the  decision 
on  this  appeal. 

The  judgment  of  the  Circuit  Court  is  af- 
firmed. 


Rusfiell  CASS,  Respt., 

V. 

Frederick  HOFFMAN  et  ai.,  Appts. 

(100  Wis.  314.) 

t.  On  vacatlnff  a  JndKineiit  irlilcli  rvmrn 
Tolil  because  the  qualified  members  of  the 
court  were  equally  divided,  the  court.  Instead 
of  entering  Judgment,  may  order  a  reargu- 
ment,  If  It  sees  fit  to  do  so. 

2.  A  decfafon  on  a  former  appeal  la 
the  laiT  of  the  case  so  far  as  It  Is  ap- 
plicable to  the  facts  established  on  the  second 
trial. 

8.  The  lln«lfnflra  of  the  trial  court  on  con- 
flicting evidence  will  not  be  disturbed  unless 
they  are  clearly  against  the  preponderance  of 
the  evidence. 

4.  One  "vrhoae  vrater  rlvhta  haTe  been 
Injured  by  diverting  a  watercourse  by  a 
canal  constructed  across  his  land  without  his 
consent  may  make  a  valid  contract  for  the 
continuance  of  the  canal  and  a  supply  of 
water  therefrom. 

6.  The  location  of  a  canal,  and  the 
open  enjoyment  of  rlfirhta  and  prfTi- 
lesrea  appurtenant  thereto,  constitute  notice 
of  such  rights  to  subsequent  purchasers  of 
property  affected  thereby. 

6.  The  o-wner  of  a  canal,  irho  acqnirea 
It  ivfth  notice  of  the  rigrhta  of  other 
peraona  to  have  a  certain  quantity  of  water 
supplied  from  It,  for  which  a  dam  or  bulk- 
head In  the  canal  Is  required,  must  maintain 
such  dam  or  bulkhead  as  long  as  he  con- 
tinues to  use  the  canal. 

7.  The  oirner  of  a  canal,  irrhlch  haa 
become  a  anbatitnte  for  a  natural 
^rraterconrae,  although  he  acquires  It  with 
notice    of    certain    rights    and    privileges    of 

Note. — For  farmer  decision  In  this  case, 
Case  V.  Hoffman  (Wis.)   20  L.  R.  A.  40. 
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other  persons  thereon  which  are  open, 
visible,  and  notorious,  which  require  the 
maintenance  by  him,  so  long  as  he  uses  the 
canal,  of  a  dam  or  bulkhead  to  furnish  them 
water  from  the  canal,  can  free  himself  from 
this  obligation  by  the  abandonment  of  his 
use  of  the  canal. 
8.  A  covenant  by  a  rendee  to  repair  a 
ditch  which  has  become  a  substitute  for  a 
natural  watercourse  cannot  be  invoked  by 
third  persons  who  may  profit  incidentally  by 
its  enforcement. 

(Winsloio  and  Pinney,  J  J,,   diaaent.) 

(September  28,  1897.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Jaclcson  Ck)un- 
ty  in  favor  of  plaintiff  in  a  proceeding  to- 
enjoin  the  diversion  of  a  watercourse.  Re- 
versed in  part. 

The  case  was  stated  by  Newman,  J.,  aft- 
er the  former  hearing  as  follows: 

This  is  an  action  in  equity  to  restrain  the 
defendants  from  diverting  the  course  of  a 
ditch  or  alleged  watercourse  from  the  plain- 
tiff's lands,  and  to  enforce  the  performance^ 
by  the  defciidants  of  an  alleged,  contract  to 
maintain  the  ditch  in  its  present  location  on 
plaintiff's  land,  for  the  benefit  of  plaintiff's 
cranberry  nmrsh.  The  parties  are  all  own- 
ers of  land  on  a  large  marsh,  many  milee  in 
extent,  and  covering  the  greater  part  of  a 
government  township  of  land.  Tne  marsh 
IS  jfenerally  nearly  level,  but  dips  to  the  east 
and  to  the  south,  but  more  to  the  east  than 
to  the  south.  The  land  is  adapted  to  the- 
culture  of  cranberries,  and  is  valuable  for 
that  purpose,  but  is  of  little  worth  for  any 
other  purpose.  The  surface  of  the  marsh  is 
principally  covered  by  a  growth  of  moss,  sev- 
eral inches  in  depth,  with  some  grass  and 
cfther  vegetation,  above  a  layer  of  peat  of 
considerable  but  varying  thickness,  and  all 
resting  on  a  substratum  of  sand.  The  marsh 
is,  in  considerable  part,  made  and  fed  by 
springs  which  arise  towards  the  northeast- 
ern part  of  the  township,  and  flow,  in  chan- 
nels, into  and  form  a  small  lake,  of  some  40 
acres  in  area,  called  "Big  Lake."  The  wa- 
ters of  the  lake  flow  out,  through  depres- 
sions in  its  low  banks,  to  the  east  and  to  the 
south.  One  such  depression  to  the  south- 
east bears  some  resemblaaice  to  a  natural 
channel  of  a  watercourse,  for  a  short  dis- 
tance from  the  lake,  where  the  apparent 
banks  subside  into  and  are  lost  in  the  gen- 
eral surface  of  the  marsh.  The  plaintiff's 
lands  lie  to  the  southeast  of  the  lake,  a  dis- 
tance of  something  over  2  miles.  This  de- 
pression, or  natural  channel  from  the  lake, 
is  lof^t  and  disappears  about  2  miles  abo\'e 
plaintiff's  land.  The  waters  disappear  from 
sight  beneath  the  moss  and  vegetation,  if 
not  beneath  the  surface  of  the  marsh,  to  re- 
appear at  a  distance  of  a  mile  or  more  be- 
low the  plaintiff's  land,  where  they  are  gath- 
ered together,  and  farm  a  distinct  water- 
course, which  is  known  as  the  "West  Branch 
of  Beaver  Creek."  In  this  distance,  of  three- 
miles  or  more,  intervening  the  points  where 
the  supposed  channel  from  Big  Lake  disap- 
pears,   and    the    point    where*  the    "West 
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Branch"  becomes  a  definite  stream,  there  is 
nothing  which  resemblee  the  "well-defined 
and  substantial  existense"  of  a  watercourse. 
There  is  no  channel  with  bed  and  banks. 
At  moflt  seasons  of  l^e  year,  there  is  no  ap- 
pearance of  water  above  the  vegetation.  At 
times  of  melting  snow  and  great  rains,  wa- 
ter spreads  over  a  great  part  of  the  marsh 
for  several  miles  in  breadth,  not  only  over 
the  plaintiff's  lands,  but  over  the  lands  of 
adjoining  proprietors,  to  the  north  and  to 
the  south  of  him.  This  water  does  not  fiow 
from  or  across  the  marsh  in  any  defined  cur- 
rent or  channel,  but  stands  in  depressions, 
until  it  disappears  by  evaporation  or  perco- 
lation. In  such  places  the  vegetation  is 
killed,  but  the  surface  of  the  marsh  is  not 
broker,  by  a  water  channel,  nor  do  these  plac- 
es have,  in  any  respect,  the  appearance  of  a 
continuous  channel  of  a  watercourse.  They 
are  widely  dispersed  over  the  surface  of  the 
marsh,  and  not  in  such  relation  to  eax!h  other 
as  to  indicate  a  continuous  channel  across 
the  marsh.  They  were  designated  by  some 
of  the  surveyors  as  "pot  holes."  Some  of 
these  "pot  holes"  were  upon  the  plaintiff's 
land,  some  were  to  the  north  of  it,  some  were 
to  the  south  of  it.  There  were  no  more  dis- 
tinct evidences  of  the  existence  of  a  water- 
course across  the  plaintiff's  lands  than  upon 
the  lands  of  adjoining  proprietors  to  the 
north  or  to  the  south,  while  the  general  dip 
of  the  marsh  would  seem  to  indicate  that  the 
larger  part  of  the  water  would,  in  natural 
conditions,  pass  to  the  north. 

In  the  years  1880  and  1881,  Messrs.  D.  A. 
and  C.  A.  Goodyear  du2  a  ditch  through  a 

J>art  of  this  marsh,  above  the  plaintiff's 
ands,  extending  to  Big  Lake.  The  primary 
object  of  this  ditch  was  to  enable  the  Good- 
years  to  float  pine  sawlogs  to  their  saw- 
mill, which  was  situated  near  the  southeast- 
ern part  of  the  marsh.  In  1883,  the  legis- 
lature, by  chapter  271  of  that  year,  sanc- 
tioned the  digging  of  the  ditch,  and  gave  a 
franchise  to  maintain  it  for  a  period  of  ten 
years.  The  ditch  was  of  sufficient  magni- 
tude to  successfully  fioat  logs  to  the  mill. 
In  its  course  the  ditch  ran  through  a  corner 
of  laiMl  belonging  to  the  plaintiff.  In  times 
of  freshet  it  gathered  more  water  than  would 
be  contained  by  its  banks.  It  would  then 
oversow,  to  the  damage  ui  adjoining  owners 
of  the  marsh.  It  be<»me  convenient  to  the 
Goody  ears  to  accommodate  this  overflow  by 
a  lateral  ditch  across  the  land  of  the  plain- 
tiff. Jn  October,  1885,  they  made  an  oral 
agreement  with  the  plaintiff,  whereby  they 
agreed  to  permit  the  plaintiff  to  take  water 
for  his  cranberry  culture  from  the  principal 
ditch,  in  consideration  of  his  permission  to 
dig  tho  lateral  ditch  upon  his  land.  This 
ngreenient  was  not  reduced  to  writing  until 
February  21,  1891,  when  the  Goodyears  gave 
the  plaintiff  a  statement,  in  writing,  that 
such  an  agi-eement  had  been  made,  and  the 
substance  of  its  provisions.  The  plaintiff's 
privilege  and  the  con:4ideration  are  stated 
as  follows:  "Russell  Case  was  to  be  per- 
mitted to  have  the  privilege  of  using  such 
amount  of  water  from  the  said  logging  ditch 
an  might  be  necessary  for  his  use  upon  his 
Bflid  premises  in  the  cultivating  and  raising 
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of  cranberries,  whenever  the  same  might  be 
needed  for  such  purpose.  The  considera- 
tion for  the  said  privilege  of  using  such 
water  was  the  permission,  granted  by  said 
Russell  CsL-ie  to  said  D.  A.  and  C.  A.  Good- 
year, to  enter  upon  his  said  land,  and  to 
construct  a  ditch  through  and  over  the 
same;  the  said  ditch  to  be  used  as  an  outlet 
m  times  of  high  water,  for  the  safety  of  cer- 
tain dams,  .  .  .  and  to  prevent  over- 
flow on  the  adjacent  cranberry  marshes.'* 
The  Goodyears  constructed  the  contemplated 
ditch,  and  the  plaintiff  used  water  from  the 
logging  ditch  until  near  the  time  of  the  com- 
mencement of  the  action.  The  Goodyears 
u&ed  the  ditch  for  the  floating  of  logs  to  their 
mill  UEtil  the  supply  of  logs  was  exhausted, 
in  1888.  In  October,  1889,  they  sold  the 
ditch  to  the  defendant  Hoffman,  who  bought 
it  with  the  design  to  use  it  to  supply  water 
for  the  irrigation  of  cranberry  lands  on  the 
marsh  belonging  to  him  and  the  other  de- 
fendants. The  ol^er  defendants  had  some 
interest  in  the  purchase  of  the  ditch.  Hoff- 
man agreed  with  the  Goodyears  to  keep  the 
ditch  in  repair,  to  furnish  water  to  irrigate 
Goodyears'  cranberry  lands,  and  to  save  and 
keep  the  Goodyears  "free  and  harmless  from 
all  cost,  liability,  or  damage  on  account  of 
said  ditch,  or  the  construction,  mainte- 
nance, and  repair  thereof,  or  for  any  want  of 
repair  thereof."  There  was  n  succession  of 
dry  seasons,  which  made  a  supply  of  water 
for  the  irrigation  of  cranberry  lands  in  that 
neighborhood  very  desirable.  The  defend- 
ants deemed  it  to  be  to  the  advantage  of 
their  cranberry  interests  on  the  marsh  to 
change  the  course  of  t^he  ditch  where  it 
crossed  the  plaintiff's  land.  There  was 
some  claim  that  he  took  more  water  from 
the  ditdi  than  he  was  entitled  to.  In  1891 
they  commenced  the  digging  of  a  new  ditch 
across  the  lands  of  the  defendant  Stickney, 
above  the  plaintiff's  land,  with  the  inten- 
tion to  divert  the  ditch  entirely  from  the 
plaintiff's  land.  This  action  was  then 
brought  to  restrain  the  defendants  from  mak- 
ing the  proposed  change  in  the  course  and  lo- 
cation of  the  ditch,  and  to  compel  the  defend- 
ants to  maintain  and  keep  it  in  repair  in  its 
old  location,  so  as  to  furnish  the  plaintiff 
with  so  much  water  as  should  be  needed  for 
the  use  of  his  cranberry  marsh.  The  trial 
court  gave  judgment,  whereby  it  permanent- 
ly enjoined  the  defendants  from  changing 
the  course  and  location  of  the  ditch,  and  di- 
rected them  to  maintain  and  keep  the  ditch 
in  repair,  so  that  the  plaintiff  could  perpetu- 
ally draw  therefrom  a  supply  of  water  for 
his  cranberry  land.  From  this  judgment 
the  defendants  appeal. 

Messrs.  Bnshnell,  Rogers,  ft  Hall  for 

appellants. 

Messrs.  La  FoUette,  Harper,  Roe,  ft 
Zimmerman,  for  respondent: 

The  facts  establish  a  natural  watercourse. 

Hinkle  v.  Avery,  88  Iowa,  47 ;  Rummell  v. 
Lamb,  100  Mich.  424:  Lua  v.  Haggin.  09- 
Cal.  255;  Bvnting  v.  Ewfcs.  7  Reports,  '203; 
Shields  V.  Amdt  (N.  J.  Eq.)  4  Lead.  Gas. 
Am.  Law  of  Real  Prop.  309,  and  notes. 

Even  if   the   water   does    not   technically 
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•constitute  a  watercourse,  Uie  plaintiff  could 
still  enjoin  the  defendaiits  from  diverting 
the  same  from  his  land. 

The  rule  applicable  to  surface  water  is  not 
Applied  where  the  water  was  a  benefit  and 
not  an  injury. 

Abbott  V.  Kansas  City,  Bt,  J.  d  C.  B,  R. 
€o.  83  Mo.  272,  63  Am.  Rep.  681;  O'BHen 
T.  St.  Paul,  25  Minn.  335,  33  Am.  Rep.  470; 
Chealey  v.  King,  74  Me.  174,  43  Am.  Rep. 
-5G9;  Washb.  Easements  &  Servitudes,  49; 
Swett  V.  Cuits,  50  N.  H.  439,  9  Am.  Rep. 
270;  McClure  v.  Red  Wing,  28  Minn.  186; 
J'ettigrew  v.  Evansville,  25  Wis.  229,  3  Am. 
Kep.  60;  Hoyt  v.  Hudson,  27  Wis.  659,  9 
Am.  Rep.  473. 

The  Goodyear  contract  was  one  that  a 
court  of  equity  will  enforce. 

Morse  v.  Copeland,  2  Gray,  302;  Van  OA- 
^en  v.  Van  Ohlen,  56  111.  529;  Rerick  v. 
Kern,  14  Seig.  &  R.  267,  16  Am.  Dec.  497; 
<!offman  v.  Robbins,  8  Or.  278;  Vegkte  v. 
RaHtan  Water  Power  Go.  19  N.  J.  Eq.  142; 
Olmstead  v.  Abbott,  61  Vt  281;  Newcomh 
T.  Royce,  42  Neb.  323;  Bunting  v.  Hicks,  7 
Reports,  293. 

Bardeen,  J.,  delivered  the  opinion  of  the 
court : 

The  facts  upon  whicn  this  litigation  Is 
founded  are  sufficiently  stated  in  the  opin- 
■lons  heretofore  written  in  this  case.  This 
•case  made  its  first  appearance  in  this  court 
in  1893,  on  an  appeal  from  an  order  sustain- 
ing a  demurrer  to  the  complaint,  and  is  re- 
ported in  84  Wis.  438,  20  L.  R.  A.  40.  The 
<leci3ion  in  the  court  below  was  made  by  the 
late  Justice  Newman,  who  was  then  presid- 
ing at  the  circuit.  The  order  of  the  circuit 
<ourt  was  reversed,  and  the  cause  remanded 
•for  further  proceedings  according  to  law. 
Issue  was  joined  by  proper  answers,  testi- 
'tnony  was  taken,  and  findings  and  judgment 
were  entered  for  plaintiff.  From  this  judg- 
ment, part  of  the  defendants,  feeling  ag- 
grieved, took  this  appeal.  The  case  was 
argued  at  the  January  term  for  1897,  and  on 
September  28  of  that  year  a  decision  was  an- 
nounced, by  a  divided  court  (Justice  New- 
man casting  the  decidinjr  vote  and  writing 
"the  opinion),  reversing  the  judgment  of  the 
court  below.  A  timely  motion  for  a  rehear- 
ing was  made,  and  subsequently  a  motion 
to  vacate  the  judgment  so  entered  was  sub- 
mitted, the  grounds  of  which  sufficiently  ap- 
pear in  the  opinion  of  Mr.  Justice  Winslow, 
reported  herewith.*  The  fomier  judgment 
was  vacated,  and  a  rearsrument  of  the  case 
ordered.  Additional  briefs  have  been  sub- 
mitted, and  the  court  has  again  been  fav- 
ored with  a  resftatement  of  the  claim**  of  the 
respective  parties  from  able  counsel.  The  case 
now  comes  for  final  determination  upon  the 
merits.  Th<»  plaintiff  insists  that  a  judg- 
ment of  affirmance  should  be  entered,  be- 
cause when  the  ease  was  first  heard  the 
justices  who  were  qualified  to  hear  it  were 
equally  divided  as  to  the  merits  of  the  case, 
and  a  judgment  of  affirmance,  under  the  rule, 

•That  opinion  is  omitted  from  this  report  be- 
canse  it  dealt  solely  with  the  question  of  the 
•dlsquallflcation  of  Justice  Newman,  and  throws 
no  llcrht  on  the  principal  question  involved  In 
^e  case.     [Ed.l 
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should  have  been  entered.  It  is  needless  to 
&ay  that  such  judgment  wa<s  not  entered. 
The  judgment  that  was  entered  was  void.  It 
btood,  however,  as  the  judgment  of  the  court 
until  it  wa«  vacated,  which  was  at  a  subse- 
quent term;  and  when  so  vacated  this  court 
had  the  po\ver  either  to  entei  judgment,  or 
to  order  a  reargument.  It  saw  fit  to  do  the 
latter,  and  the  caae  stands  precisely  as  if  no 
judgmenit  had  in  fact  been  entered, — to  be 
determined  according  to  the  light  afforded 
the  court  by  the  new  argument,  and  the  ad- 
ditional opportunity  for  rcfieetion  and  con- 
sideration of  t^e  matters  involved. 

At  the  outset  one  thin^  must  be  noted, 
and  that  is,  so  far  as  applicable  to  the  facts 
established  on  the  trial,  the  decision  first 
rendered  upon  the  demurrer  must  be  con- 
sidered the  law  of  this  ease.  Whether  good 
law  or  bad  law,  itis,  and  must  remain,  the  law 
by  which  thip  court  must  be  guided  in  all  its 
future  action  in  this  case.  We  shall  not  in- 
dulge in  any  hair-splitting  refinements,  or 
in  any  effort  to  discover  a  clouble  interpreta- 
tion to  be  given  the  foi*mer  decision.  Tlie 
issue  raised  by  the  demurrer,  giving  the 
language  of  the  complaint  its  usual  and  or- 
dinary intci*pretation,  was  whether  it  de- 
scribed a  watercourse  to  and  over  plaintiff*s 
land.  The  facts  were  set  out  in  detail,  and 
the  court  considered  them  in  the  light  most 
favorable  to  the  defendants'  present  conten- 
tion. Upon  such  consideration  it  was  then 
decided  that  a  watercourse  was  described, 
''althoug'h  it  showed  that  the  stream  spread 
over  wide  reaches  of  marsh  and  swamp 
lands,  and  percolated  the  soil  in  many  and 
mo9t  places^'  between  its  source  ana  ths 
place  where  it  was  ag^n  collected  into  a 
well-defined  stream.  Whetiier  this  deter- 
mination is  supported  by  authority,  or 
whether  it  ia  "absurd  or  inconsequential,"  it 
is  not  our  present  purpose  to  inquire.  It  is 
the  law  of  this  case,  in  plain  and  unmistak- 
able language,  and  by  which  we  must  be  gov- 
erned. 

By  reference  to  the  findings  of  the  trial 
court,  we  find  that  he  has  followed  with 
great  fidelity  the  facts  set  out  in  the  com- 
plaint. He  finds  that  under  natural  condi- 
tions the  stream  had  its  source  in  certain 
living  springs,  which  discharge  their  waters, 
by  definite  and  dearly-marked  channel*,  into 
Big  Lake,  .and  thence  southeast,  though  not 
by  a  continuous  surface  channel,  but  with  a 
definite  and  clearly-marked  flow.  acro<« 
other  lands,  and  on  and  past  plaintiff's  lands 
and  into  the  West  Branch  of  Beaver  creek, 
and  that  in  so  doing  the  water  spread  out  in 
places,  and  flowed  over  and  through  the  moM 
and  peat,  end  in  many  places  made  for  it- 
self bed.  banka,  and  channels,  some  of  which 
still  exist,  and  was  of  such  volume,  when  con- 
fined to  a  narrow  channel  like  the  canal  in 
question,  as  to  be  capable  of  floating  saw 
logs.  His  findings,  so  far  as  the  source,  di- 
rection, and  volume  of  the  stream. are  con- 
cerned, support  the  alle^tioiis  of  the  com- 
plaint, and  in  some  of  tne  main  particulars 
are  even  stronger  than  alleged  therein.  His 
findings  in  these  respects  are  most  earnestly 
challenged  as  not  being  suppoited  by  the  evi- 
dence, and  as  hetTtiT   contrarv    to    the    real 


1897. 


Casb  ▼.  Hoffman. 


781 


weigfht  of  the  evidence.  The  earnestnese  of 
this  contention  has  induced  te  court  to  ex- 
amine with  the  most  painstaking  care  and 
thoroughness  the  great  mass  of  testimony 
preserved  in  the  printed  record,  and  to  con- 
-siilt  the  many  maps  and  exhibits  in  the  case, 
which  are  elahned  to  possess  helpful  value. 
This  examiiitition  leads  to  the  disclosure  that 
as  to  very  many  of  the  mam  facts  the  evi- 
dence is  in  irreconcilable  conflict.  A  find- 
ing either  way  upon  many  of  the  disputed 
<]uestion8  would  find  support  in  the  evidence 
submitted.  Such  sharp  conllicts,  such  pos- 
itive contradictions,  emphasize  the  necessity 
of  the  appellate  court  adopting  the  rule  of 
not  disturbing  the  findings  of  the  trial  court 
unless  they  are  clearly  as^ainst  the  prepond- 
erance of  the  evidence.  The  trial  judge  pos- 
sesses many  advantages  of  judging  the 
credibility  of  witnesses.  He  becomes  in- 
vested with  many  facts,  circumstances,  and 
details  on  the  trial  that  cannot  be  trans- 
mitted to  U9 :  and  when  it  is  evident  that  he 
has  reviewed  the  case  with  care,  and  that 
he  has  sought,  as  seems  in  this  case  to  have 
"been  done,  to  carefully  and  impartially  dis- 
tinguish tiie  true  from  the  false,  his  con- 
clusionc  ought  not  lightly  to  be  brushed 
aside.  We  find  this  te  be  a  case  where  the 
situation  of  the  trial  judge  musrt  have  been 
very  helpful  in  arriving  at  a  conclusion.  A 
careful  review  of  the  evidence  in  detail  con- 
irinoes  us  that  the  findings  of  the  court  be- 
low ought  not  to  be  disturbed.  It  would 
serve  no  useful  purpose  to  discuss  the  evi- 
dence at  lerifrffh.  The  opinion  of  Mr.  Justice 
Marshall,  filed  at  the  former  hearing,  con- 
tains a  sufficiently  ample  discussion  of  the 
evidence  to  support  the  conclusion  we  have 
reached.*    The  findings  of  the  court  in  re- 


gard to  the  so-called  Qoodyear  contract  can- 
not be  successfully  impeached.  There  can 
be  DO  doubt  but  that  such  a  contract  was 
made,  that  it  was  founded  upon  a  valuable 
consideration,  and  that,  so  far  as  the  plain- 
tiff's use  of  the  water  from  the  canal  is  con- 
cerned, his  rights  were  open,  visible,  and  no- 
torious. Tho  findings  seem  lo  be  strictly  in 
accord  with  the  great  wei&rht  of  the  evidence 
and  with  all  the  probabilities  of  the  case. 
At  the  time  the  defendant  HofTman  made  his 
alleged  purchase  of  the  Goodyear  interest  in 
the  canal,  he  found  this  contract  so  far  ex- 
ecuted that  the  lateral  waste-water  ditch  had 
been  dug  to  the  eastward,  and  plaintiff  had 
tapped  nie  main  canal,  and  was  in  the  enjoy- 
ment of  a  supply  of  water  therefrom  for  the 
purpose  of  cranberry  cultivation.  The  main 
canal  had  been  dug  across  plaintiff's  land 
without  his  consent,  and  the  great  volume 
of  the  water  that  came  to  his  land  naturally 
had  been  diverted  to  the  south.  In  times  of 
hi^h  water,  large  quantities  of  logs  and  d4- 
brts  escap^  from  the  canal,  and  were  de- 
posited upon  plaintiff's  land.  The  plaintiff 
had  made  a  claim  for  damages  by  reason 
thereof.  He  then  agreed  to  permit  the 
canal  to  remain  where  it  had  been  con- 
structed and  to  forego  the  claim  for  dam- 
ages; and  the  Goodyears  built  the  waste- 
water ditch  to  the  eastward',  and  from  which 
the  plaintiff  was  to  receive  so  much  water 
as  was  reasonably  necessary  for  his  cran- 
berry culture.  As  between  the  Goodyears 
and  the  plaintiff,  it  was  a  valid  and  binding 
contract,  and,  as  we  think,  enforceable  in 
equity.  The  location  of  the  canal,  and  plain- 
tiff's open  enjoyment  of  the  rights  and  priv- 
ileges appurtenant  thereto,  was  notice  to 
Hoffman  of  the  plaintiff's  rights;    and    he 


*A8  follows : 

It  remains  to  be  seen  whether  the  facts  al- 
leged Iq  the  complaint,  held  to  constitute  a 
cause  of  action,  were  found  to  exist  by  the  trial 
court,  and.  If  so.  whether  such  findings  can  be 
disturbed  as  against  the  clear  preponderance  of 
the  evidence.  If  these  questions  are  resolved 
In  plalntlfTs  favor,  he  Is  oitltled  to  such  relief 
as  will  protect  his  rights  as  a  riparian  proprie- 
tor, as  against  the  defendants,  who  Insist  on 
diverting  the  water  from  the  alleged  water- 
course, so  as  to  prevent  Its  reaching  his  land. 

We  now  turn  to  the  findings  of  fact  filed  by 
the  learned  circuit  Judge,  and  read  In  regard 
to  the  alleged  watercourse,  as  follows :  **The 
nource  and  flow  of  water  ...  In  a  state 
of  nature  was  ...  as  follows :  .  .  . 
Beaver  creek  .  .  .  had  Its  source  or  origin 
In  certain  living  springs  located  In  section  8  In 
«ald  town.  These  springs  discharge  their  waters 
at  all  seasons  of  the  year  by  definite  and  clearly- 
marked  channels.  In  which  a  common  stream, 
several  feet  In  width,  varying  In  depth,  but  al- 
ways with  a  fixed  channel,  with  bed  and  banks 
and  steadily  flowing  stream,  and  water  running 
In  a  southeasterly  direction,  a  distance  of  some 
no  or  more  rods,  into  the  lake  known  as  Big 
Lake.  ...  At  the  south  end  of  Big  Lake 
the  waters  were  discharged  by  a  channel  or  out- 
let to  the  southeast,  and  thence,  though  not  by 
a  continuous  surface  channel,  but  with  a  definite 
and  clearly  marked  flow.  In  a  southeasterly  di- 
rection through  portions  of  sections  0,  16,  and 
15,  the  north  half  and  southeast  quarter  of  sec- 
tion 22,  the  south  half  of  23,  and  the  south- 
west quarter  and  the  southeast  quarter  of  sec- 
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tlon  24.  and  thence  easterly  Into  Beaver  creek. 
This  stream  from  Its  source  to  where  It  flowed 
Into  Beaver  creek  was  called  the  West  Branch 
of  Beaver  creek,  and  though  under  natural  con- 
ditions the  water  spread  out  in  places  and  flowed 
over  and  through  the  peat  and  moss  between 
sections  8  and  24.  It,  In  many  places  along  its 
course,  made  for  Itself  channels  with  bed  and 
banks,  some  of  which  channels  still  exist  In  sec- 
tions 15.  19.  22,  and  23."  See  finding  III.  "At 
the  southeast  of  Big  Lake  the  waters  thereof 
flowed  out  for  some  distance  through  a  well-dA. 
fined  outlet  of  said  lake,  with  bed  and  banku, 
and  from  thence  through  a  portion  of  section 
9  and  sections  15,  16.  22.  23,  and  24  to  Beaver 
creek.  .  .  .  Prom  Big  Lake  down  to  the 
continuous  channel  of  the  west  branch  of  Beaver 
creek  In  sections  23  and  24  the  water,  under 
natural  conditions,  did  not  flow  along  and  In  a 
continuous  channel  throughout  the  entire  dis- 
tance, but  through  the  larger  part  of  the  dis- 
tance spread  out  over  the  surface  and  beneath 
the  surface,  and  ran  through  the  moss  and  peat 
In  a  general  southeasterly  direction,  as  above  In- 
dicated. The  volume  and  current  thereof  were 
sufficient,  however,  to  plainly  mark  Its  direction 
and  flow,  and  In  places,  some  of  which  were  on 
the  lands  of  the  plaintiff,  to  make  for  Itself 
channels,  as  above  stated,  establishing  conclu- 
sively that  the  waters  flowing  out  of  Big  Lake 
naturally  came  to  and  flowed  over  plaintiff's 
land  In  section  22,  and  from  thence  to  the  east, 
where  It  was  again  collected  In  a  natural  stream 
with  continuous  and  permanent  bed  and  banks. 
Had  the  soil  through  which  it  ran  been  free  from 
moss  and  peat,  which  for  the  most  part  covered 
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was  like\iisc  chargeable  with  notice  that  the 
waters  of  a  natural  9tream  had  been  di- 
verted from  their  usual  course,  and  that  it 
was  impossible  to  restore  the  flow  to  its 
former  course.  With  ^.hese  conditions  be- 
fore him  at  the  time  of  his  purchase  of  the 
Groodyear  interests,  he  took  the  same  with 
the  duties  and  obligations  imposed  upon  his 
grantors,  so  far  as  they  were  disclosed  by 
the  situation.  The  attempt  lo  alter  the  con- 
ditions, and  to  divert  the  flow  of  water  en- 
tirely from  plaintiff's  land,  was  therefore 
wrongful,  and  without  right  or  authority. 


The  plaintiff  was  entitled  to  the  flow  that 
came  from  Hig  Lake  »n  a  state  of  natuie, 
and  that  right  continued,  notwithstanding 
the  waters  had  been  gath'sred  into  a  duuinef, 
and  diverted  from  their  original  course. 
With  a  view  of  settling  the  controversy  for- 
ever between  the  parties,  the  court  found 
the  plaintiff  entitled  to  receive  such  an 
amount  of  v^ater  as  would  flow  through  an 
orifice  6  by  10  inches  in  a  ^uice  box  in  the 
canal,  under  a  minimum  head  of  two-tenths 
of  a  foot,  which  he  finds  is  less  thcui  came 
to  his  lands  in  a  state  of  nature.     The  evi- 


It,  the  water  would  have  made  along  Its  entirp 
course  a  continuous  and  well-defined  channel 
with  bed  and  banks/'     Finding  IV. 

It  would  seem  that  argument  Is  unnecessary 
to  demonstrate  that  the  facts  thus  found  are 
pirecisely  thoee  which  this  court  said  In  the  for- 
mer decision  are  the  essential  elements  of  a 
watercourse,  and  that  to  encumber  this  opinion 
with  argument  In  that  regard  would  be  a  mere 
work  of  supererogation.  The  learned  circuit 
Judge  obviously  followed  the  decision  with 
scrupulous  care.  The  language  of  the  complaint 
and  of  the  decision  of  this  court,  as  to  its  sufiQ- 
ciency,  are  copied  subBtantlally  Into  the  find- 
ings In  the  light  of  this,  having  from  the 
evidence  traced  the  water  from  Its  source  to 
where  it  flowed  out  of  Big  Lake  to  the  southeast 
and  spread  over  and  disappeared  In  the  marsh, 
and  found  from  the  evidence  that  It  flowed  on 
from  such  point  of  disappearance  In  most  or  all 
places  through  the  moss  and  peat  and  under  the 
surface  to  where  It  assumed  the  shape  of  a  visi- 
ble Btrenm  below  plaintiffs  land,  and  that 
the  conditions  shown  by  the  evidence  demon- 
strated conclusively  that  the  water  which  formed 
a  visible,  flowing  stream  below  plaintiff's  land 
was  the  same  water  that  flowed  out  of  Big  Lake 
to  the  southeast,  the  trial  court  could 
not  come  to  any  other  legal  conclusion  than 
that  the  watercourse  was  continuous  from  Its 
source  to  and  across  plaintiff's  land.  It  only 
remains  to  be  seen  whether  the  findings  of  fact 
are  against  the  clear  preponderance  of  the  evi- 
dence, for  If  not.  certainly,  by  a  rule  as  firmly 
established  as  any  In  our  Jurisprudence,  they 
cannot  be  disturbed,  and  plaintiff  Is  entitled  to 
substantial  relief,  as  It  is  conceded  that  if  the 
facts  establish  an  ancient  watercourse,  the  canal 
has  taken  Its  place. 

A  brief  review  of  the  evidence  will  amply  sus- 
tain respondent's  claim  that  the  findings  can- 
not be  disturbed  under  the  rule  above  referred 
to,  and  demonstrates  clearly  that  no  other  con- 
clusion could  reasonably  have  been  reached. 
There  Is  evidence  In  abundance  that  before  the 
building  of  the  canal.  In  times  of  high  water, 
there  was  a  perceptible  surface  flow  through 
substantially  the  whole  distance  from  the  lake 
to  plaintiff's  land,  and  that  when  the  canal  was 
dug  It  was  located  with  reference  to  the  inflow 
of  water  from  the  lake,  as  Indicated  by  water 
flowing  upon  the  surface  la  many  places.  Pro- 
fessor Conover,  one  of  the  surveyors,  testified 
to  the  existence  of  depressions  Indicating  the 
flow  of  water  all  the  way  to  plaintiff's  land ; 
that  he  followed  such  depressions  down  from 
the  lake  and  examined  the  Indications  closely ; 
that  the  water  which  flowed  out  of  the  lake  to 
the  southeast  and  then  spread  out  over  the 
marsh  flowed  southeast  too.  and  the  greater 
part  poRsed  over  plaintiff's  land :  and  that  the 
canal  entirely  Intercepted  the  natural  flow,  so 
plaintiff  could  not  receive  any  of  the  water  ex- 
cept by  way  of  such  canal.  In  respect  to  the 
depressions  showing  the  natural  channel  he  said  I 
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that  some  of  them  were  as  long  as  300  feet  or 
perhaps  longer,  with  sharp-cut  edges  along 
which  grass  lay,  Just  as  though  a  current  had 
swept  It  there ;  that  near  the  north  line  of  Mr. 
Case's  land  there  was  a  channel  300  or  400  feet 
long.  Samuel  F.  Crabbe,  another  engineer.  w;:o 
spent  a  large  amount  of  time  upon  the  land,  tes- 
tlfled.  In  effect,  that  there  were  plain  channel 
markings  all  the  way  to  plalntiflTs  land ;  that 
he  found  channels  on  such  land  leading  towards 
Beaver  creek,  some  of  them  very  marked,  all 
leading  In  the  same  general  direction ;  that 
there  was  one  very  marked  channel  reaching 
nearly  across  a  40 ;  that  this  channel  bad  very 
definite  banks,  and  that  there  was  considerable 
water  In  It ;  that  he  followed  the  channels  along 
to  Beaver  creek ;  that  the  Indications  were  plain 
that  the  water  which  flowed  out  of  Big  Lake  to 
the  southeast  floxved  through  the  swamp  and 
marsh,  where  Indicated  by  channel  markings. 
Into  Beaver  creek  to  the  south  and  east  of  plain- 
tiff's land.  There  Is  a  large  amount  of  other 
evidence  In  the  record  of  the  same  general  char- 
acter, and  evidence  from  several  persons  who 
were  familiar  with  the  country  before  the  con- 
struction of  the  canal,  to  the  effect  that  there 
was  then  an  unmistakable  flow  of  water  from 
the  lake  to  plaintiff's  land.  Mr.  Brooks  testi- 
fied that  he  visited  the  country  as  early  as  1873  : 
that  the  Inlet  at  the  lake  was  then  2  or  3  rods 
wide :  that  the  wafer  was  running  out  of  the 
lake  to  the  southeast  In  a  considerable  body  the 
widest  channel  being  as  wide  as  12  feet :  that 
In  1875  he  was  on  the  ground  a^aln  and  followed 
the  open  channel  half  a  mile  and  traced  It  sub- 
stantially to  plaintiff's  land ;  that  he  could 
then  follow  the  channel  by  walking  In  the 
water:  and  that  In  1876  he  a^In  traced  the 
water  over  the  same  course.  Mr.  O.  W.  Han- 
cock testified  that  In  1882  he  traced  the  water- 
course from  the  lake  down  to  and  across  plain- 
tiff's land.  Mr.  Rhodes,  who  helped  dig  the 
canal,  testified  that  when  they  were  digging  the 
main  water  supply  came  from  ahead,  from  to- 
ward the  lake,  and  that  they  had  difllcnity  at 
times,  by  reason  of  the  peat  at  the  bottom  of 
the  ditch  rising  up ;  that  when  they  got  near  to 
the  lake  the  flow  of  water  was  very  strong. 
Evidence  of  like  character  to  that  specially 
mentioned,  altogether  making  a  very  strong 
case,  appears  In  the  record,  fully  warranting  the 
trial  court  In  finding  that  It  establishes  con- 
clusively that  before  the  canal  was  dug  the 
water  flowing  out  of  Big  Lake  naturally  came  to 
and  flowed  over  plalntlflTs  land  In  section  22, 
and  to  the  east  of  It,  where  it  was  collected  into 
a  natural  running  stream,  with  continuous  and 
permanent  bed  and  banks,  and  that  the  build- 
ing of  the  canal  gathered  the  water  Into  and 
caused  it  to  go  by  way  of  such  canal,  and  Inter- 
fered with  and  so  changed  the  natural  flow 
that  If  the  flow  be  now  interfered  with  by  way 
of  such  canal,  to  the  extent  of  such  Interference, 
It  will  take  the  water  that  was  formerly  wont 
to  flow  to  and  over  plaintiff's  land. 


1897. 


Cabb  ▼.  Hoffman. 


783 


4eiice  fully  sustainfl  this  finding  If,  indeed, 
it  does  not  show  that  lie  was  entitled  to 
more  water  than  was  awaraed  him. 

The  court's  finding  establish  the  fact  that 
the  oanal  in  question  became  a  substitute 
for  a  natural  watercourse,  and  that  plaintiff 
was  entitled  to  receive  Uierefrom  so  much 
water  as  wa^  reasonably  necessary  for  cran- 
berry cultivation  on  his  land,  under  the  limi- 
tations stated.  He  required  the  plaintiff  to 
construct  and  maintain  a  waste  gate  on  his 
land,  as  an  outlet  in  times  of  Ho^.  He  en- 
joined upon  the  defendants  the  duty  to  re- 
store the  waters  to  the  canal  as  originally 
constructed,  and  to  build  and  maintain  a 
dam  or  bulkhead  to  hold  back  the  water  ad- 
judged to  the  plaintiff.  To  this  extent  the 
court  would  seem  to  have  been  justified  by 
plain  principles  of  equity.  But  he  goes  fur- 
ther, and  adjudges  that  the  defendants, 
'*their  heirs,  grantees,  or  assigns,  shall  per- 
petually keep  such  canal  in  such  condition 
of  repair  that  the  quantity  of  water  herein- 
before found  to  be  due  the  plaintiff  may  at 
all  times  be  received  by  him  in  the  manner 
stated,"  and,  in  case  of  their  failure  so  to 
•do,  then  plaintiff  might  repair  the  same  at 
their  expense.  The  plaintiff's  rights  in  the 
premises  are  based  upon  the  fact  that  wnter 
came  to  his  land  naturally,  and  that  the 
oanal  has  become  and  is  a  natural  water- 
course. In  a  state  of  nature,  the  water 
came  to  him  en  masse  and  uncontrolled.  Be- 
ing delivered  to  him  at  this  time  by  nu-uns 
of  the  canal,  he  is  possessed  of  much  greater 
advantages  of  control  over  it.  It  thereby 
l>eeomes  much  more  available  for  his  use 
than  formerly,  and  this  fact  must  have 
weight  with  a  court  of  equity,  when  con- 
sidering the  mutual  obligations  of  the  par- 
ties. Such  being  the  ^undation  of  the 
plaintiff's  rights,  and  the  fact  being  ad- 
mitted that  the  manner  in  which  the  water 
is  now  delivered  to  plaintiff  from  above  is 
an  advantage  to  him  over  the  old  way,  it  is 
not  exactly  clear  to  us  why  defendants 
should  be  charged  with  the  perpetual  main- 
tenance of  this  "natural  watercourse"  above 
the  plaintiff's  land.  Certainly  the  defendants 
ought  to  be  required  to  restore  the  canal 
to  the  condition  it  was  in  before  their  un- 
lawful interference,  and  to  keep  up  the  canal 
.on  his  lands  as  heretofore  suggested.  They 
«liould  also  be  restrained  from  in  any  way 
interfering  with  or  diverting  the  flow  of 
wftt-er  from  Big  Lake  through  this  canal. 
The  fact  that  the  waters  from  the  Bear 
Bluff  canal  had  been  turned  into  it  gave  de- 
fendants no  right  to  divert  all  the  waters 
■that  came  down  the  main  channel.  The 
court  paw  fit  to  apportion  the  waters  be- 
tween the  parties  on  a  basis  deemed  just  and 
-equitable  and  that  flndinjr  cannot  be  dis- 
turbed. The  defendants  seek  to  carry  water 
to  the  southward,  in  iirder  to  improve  and 
•cultivate  their  own  lands.  To  do  so,  and  not 
to  interfere  with  the  water  rights  of  plain- 
tiff, it  was  necessary  that  the  bulkhead 
should  be  constructed  on  plaintiff's  land. 
Therefore  it  seems  but  just  that  defendants 
should  be  required  to  maintain  the  same  so 
^ong  as  they  continue  to  receive  water  from 
this  sou  roe. 
44  L.  R.  A. 


As  successors  to  the  Goodyear  interests, 
the  defendants  were  only  chargeable  witJi 
such  notice  of  the  plaintiff's  rights  as  the 
actual  situation  presented.  So  far  as  we 
can  discover,  there  is  no  evidence  that  de- 
fendants had  actual  knowledge  of  the  terms 
of  the  contract  between  the  Goodyears  and 
plaintiff.  Finding  plain-tiff  in  the  actual 
enjoyment  of  certain  rights  and  privileges 
in  the  canal,  which  were  open,  visible,  and  no- 
torious, the  defendants,  in  equity,  were  bound 
to  respect  those  rights  as  they  appeared, 
and  to  make  due  inquiry  as  to  their  auration 
and  extent.  There  is  nothing  in  the  Good- 
years'  contra ot  with  him  that  compelled 
them  to  a  perpetual  maintenance  of  t^is 
canal.  Nor,  as  we  understand  it,  does  the 
proof  show  that  defendants  are  the  owners 
of  all  the  land  through  which  the  canal 
flows  before  it  reaches  the  plaintiff's  land. 
The  Goodyear  franchise  (Laws  1883,  chap. 
271),  by  its  terms,  gave  them  the  power  to 
handle,  own,  and  control  the  canal  for  the 
term  of  ten  years  from  the  passage  of  that 
act.  At  the  expiration  of  that  time  the 
right  to  colleot  tolls  for  floating  timbers 
thereon  ceased.  There  was  no  implied  obli- 
gation to  keep  up  and  maintain  the  ditch 
on  their  part  after  the  expiration  of  this 
period.  Hoffman  succeeded  to  the  rights  of 
the  Goodyears  in  October,  1889.  By  the  in- 
strument of  assignment,  Hoffman  took  the 
*' rights,  franchises,  privileges,  obligations, 
and  duties  conferred,  granted,  and  imposed" 
on  them  by  virtue  of  the  act  of  1883;  and 
he  also  agreed  with  them  "to  keep  and  main- 
tain in  proper  repair,  and  keep  repaired, 
said  ditch  or  canal,"  to  save  the  Goodyears 
harmless  from  all  liability,  and  to  furnish 
them  with  water  to  irrigate  their  cranberry 
lands  contiguous  to  said  canal.  This  cove- 
nant to  repair  the  ditch  was  personal  to  the 
Goodyears,  and  cannot  be  invoked  to  sustain 
the  judgment.  The  plaintiff  might  proflt 
incidentally  by  its  enforcement,  but  he  can 
compel  its  enforcement  only  so  far  as  it  af- 
fected his  rights,  of  which  the  grantees  of 
the  Groodyears  were  bound  to  take  notice. 
The  plaintiff's  right  to  perpetually  take 
water  from  the  canal  being  based  upon  the 
theory  that  it  has  become  a  natural  water- 
course to  his  land,  such  right  cannot  be 
amplified  to  the  extent  of  casting  the  bur- 
den of  its  perpetual  maintenance  upon  those 
who  desire  to  make  use  of  such  water  as 
flows  past  him  to  the  south.  Undoubtedly 
the  enjoyment  of  the  ^ater  flowing  pajft 
plaintiff's  Innd  will  necessitate  the  main- 
tenance of  the  canal  above,  and  to  that  ex- 
tent plaintiff  will  receive  incidental  benefits; 
but  there  is  nothing  in  the  situation  that  we 
can  discover  that  will  prevent  defend- 
ants from  abandoning  their  privileges.  Th^ 
ought  not  to  be  permitted  in  any  way  to 
divert  the  water  or  lessen  its  flow  from  Big 
Lake.  So  long  as  they  seek  to  continue  the 
use  and  enioyment  of  the  water  in  the  oanal 
below  plaintiff's  lands,  they  should  be  com- 
pelled to  maintain  the  dam  or  bulkhead  as 
adjudged  by  the  court;  but.  should  they  de- 
sire to  abandon  such  use,  then  they  should 
be  freed  from  any  obligation  to  maintain  the 
canal  at  any  point,     tn  so  far  as  the  judg- 
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ment  imposes  the  burden  on  defendants  to 
perpetually  maintain  the  bulkhead  on  plain- 
tiff's land,  and  the  canal  above  the  same, 
it  cannot  be  sustained.  The  judgment 
should  require  defendants  to  restore  the 
water  to  tne  channel  as  it  flowed  before  their 
unlawful  interference,  and  they  should  be 
restrained  from  in  any  way  interfering  with 
or  diverting  the  flow  of  water  from  Big 
Lake.  They  should  also  be  required  to  build 
the  bulkhead  on  plaintiff's  land  as  adjudged 
by  the  court  ana  to  maintain  the  same  so 
long  as  they  continue  to  use  the  water  flow- 
ing past  said  land.  No  obligation  in  favor 
of  plaintiff  should  be  imposed  on  them  to 
maintain  the  canal  above  his  land. 

That  part  of  the  judgment  which  ia  con- 
irary  to  this  opinion  is  reversed,  and  the 
judgment  in  aU  other  respects  is  affirmed, 
and  the  cause  is  remanded  for  further  pro- 
ceedings in  accordance  with  this  opinion. 
No  costs  are  allowed  to  either  party,  excepft 
that  the  respondent  shall  pay  the  fees  of  the 
clerk  of  this  court. 

Winslow^,  J.,  dissenting: 

I  do  not  intend  to  add  materially  to  the 
literature  of  this  unfortunate  case,  but  sim- 
ply wish  to  record  my  dissent  from  the  prin- 
cipal conclusions  which  have  now  been  reached 
by  the  majority  of  the  court.  In  my  opin- 
ion, there  is  no  satisfactory  evidence  in  the 
o&se  which  sustains  the  findings  of  the  trial 


court  upon  the  main  question  of  an  ancient 
watercourse.  Granting,  as  I  cheerfully  do, 
that  the  decision  upon  the  demurrer  to  the 
complaint  n  the  law  of  this  case,  I  still  do 
not  think  that  a  wa^rcourse  was  shown 
within  that  decision.  The  evidence  shows,, 
to  my  mind,  simply  a  vast  marsh,  miles  in 
extent,  into  which  waters  from  Big  Lake 
oozed,  and  surface  waters  collected,  per- 
meating the  soil,  and  became  practically 
stagnant  and  lifeless;  forming  avast  expanse 
of  bog,  moss,  and  slime.  Out  of  this  swamp,, 
also,  waters  oozed  at  other  places  towaras- 
Ihe  east;  but  to  say  that  it  was  a  water- 
course is,  to  my  mind,  simply  a  contradic- 
tion of  terms.  By  the  same  reasoning  there 
is  scarcely  a  marsh  in  the  state  which  could 
not  be  converted  into  a  watercourse  and 
the  owners  subjected  to  all  the  duties  and 
limitations  which  devolve  upon  the  ownerU' 
of  the  banks  of  a  watercourse.  Nor  can  I 
subscribe  to  the  idea  that  the  oral  contract 
with  Goodyear  fastened  a  porpetual  servi- 
tude for  all  time  upon  the  lands  which  Good- 
year owned  in  whosesoever  hands  they  might 
come,  to  furnish  water  to  the  plaintiff' 
through  the  artificial  canal.  Hence,  I  think 
this  judgment  should  be  reversed  in  toto. 
I  am  authorized  to  state  that  Pinney,  J.^ 
concurs  in  these  views. 

Petition  for  rehearing  on  behalf  of  defend- 
ants dismissed  Septeml^r  20,  1S98. 
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Isaac   BROWN,  Admr.,    etc.,   of   Lawrence 
Brown,  Deceased,  Appt., 

V. 

ORANGEBURG  COUNTY,  Respt. 

The  liability  of  a  county  «tn  all  caaea 
of  lynching  ipvhen  death  enanea,*'  un- 
der Const,  art.  6,  §  6,  is  not  limited  to  cases 
In  which  the  persons  lynched  were  prisoners 
or  In  custody  of  the  court,  although  the  pro- 
vision contains  the  words  "without  regard 
to  the  conduct  of  the  officers,"  as  these  mean 
that  this  liability  is  without  reference  to 
other  provisions  respecting  the  lynching  of 
prisoners. 

(April  20,  1899.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Orangeburg  Coun- 
ty in  favor  of  defendant  in  an  action  brought 
to  hold  defendant  liable  for  the  lynching  of 
plaintiff's  intestate.     Reversed. 

The  complnint  alleged  that  on  or  about 
January  3,  1897,  Lawrence  Brown  was  ar- 
rested on  the  charge  of  arson,  but  was  re- 
leased and  discharged  from  custody.  That 
on  the  night  of  January  5,  a  body  of  men 

Note. — As  to  liability  of  municipalities  for 
property  destroyed  by  mob.  see  Gianfortone  v. 
New  Orleans  (C.  C.  E.  P.  La.)  24  L.  R.  A.  592. 

As  to  liability  for  killing  of  human  being  by  a 
mob,  see  New  Orlean.s  v.  Abagnatto   (C.  C.   A. 
6th  C.)  26  L.  R.  A.  329. 
44  L.  R.  A. 
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whose  names  were  unknown  to  plaintiff,  un- 
lawfully assembled  with  the  sole  purpose  of 
taking  the  law  into  their  own  hands,  and  in 
pursuance  thereof  they  did  forcibly  and  vio- 
lently apprehend  the  said  Brown,  and  hau? 
him  by  the  neck  to  a  post  at  the  crossing  of 
the  South  Carolina  &  Georgia  Railroad,  and 
shoot  him  until  he  was  dead. 

Further  facts  appear  in  the  opinion. 

Messrs.  Raysor  ft  SnmmerSf  for  appel- 
lant: 

The  constitutional  and  statutory  principle 
here  involved  while  of  recent  origin  in  thi* 
state,  is  not  new.  It  was  one  of  the  laws  of 
Canute,  the  Dane,  subsequently  recognized 
by  his  Saxon  successors,  from  whom  come^i 
the  common  law,  when  any  person  was 
killed,  and  the  slayer  escaped,  the  ville- 
should  pay  forty  marks  for  his  death,  and  if 
it  could  not  be  raised  in  the  ville,  then  the- 
hundred  should  pay  it. 

Similar  statutes  for  the  protection  of  hu- 
man life  from  the  unrestrained,  the  overmas- 
tering passion  of  the  mob  have  been  enacted* 
in  other  states,  notably  in  Alabama,  Kansas, 
and  Ohio. 

Atchison  v.  Twine,  9  Kan.  366;  Dale  Coun- 
tff  V.  Ounter,  46  Ala.  118;  Luke  v.  Calhoun 
County,  62  Ala.  116. 

These  statutes  have  invariably  been  held 

constitutional,  and  if  the  second  section  of 

our  act  is  broader  than  the  constitutionaF 

provision,  for  the  reason  that  it  is  an  inde- 

'  pendent    section,    and    includes    within     it» 
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terms  all  cases  of  lynching,  it  should  be  sus- 
tained. 

Darlington  v.  New  York,  31  N.  Y,.  164,  88 
Aui.  Dec.  267 ;  Hagerstown  v.  Sehner,  37  Md. 
180;  Ohadboume  y.  New  Castle,  48  N.  H. 
197;  Folsom  Bros.  v.  New  Orleans,  28  La. 
Ann.  936;  Brightman  y.  Bristol,  65  Me.  426, 
20  Am.  Rep.  711;  Orr  v.  Brooklyn,  36  N.  Y. 
061. 

The  constitutional  provision  and  the  stat- 
ute under  consideration  are  both  remedial 
and  penal.  They  are  remedial  so  far  as  they 
provide  for  compensation  to  the  legal  repre- 
sentative of  the  person  who  has  been  lynched, 
and  penal  so  far  only  as  they  throw  the  bur- 
den of  that  compensation  upon  the  county 
within  whose  borders  the  lynching  occurred. 

Allegheny  County  v.  Oihson,  90  Pa.  397, 
35  Am.  Rep.  670. 

Being  remedial  they  are  to  be  construed 
liberally,  to  carry  out  the  purposes  of  the 
enactment,  suppress  the  mischief,  and  ad- 
vance the  remedy  contemplated  by  the  Con- 
stitution and  the  statute. 

Endlich,  Interpretation  of  Statutes,  §  lOS, 
p.  142. 

Lynching  being  the  mischief  to  be  reme- 
died, the  O^nstitution  and  the  statute  must 
be  so  construed  as  to  suppress  the  mischief. 

Underhill  v.  Manchester,  45  N.  H.  214; 
Oianfortone  v.  New  Orleans,  61  Fed.  Rep.  64, 
24  L.  R.  A.  600. 

Where  a  provision  in  a  Constitution  gen- 
eral in  its  language  is  followed  by  a  provi- 
so, the  proviso  is  to  be  construed  as  taking 
no  case  out  of  the  provision  that  does  not 
fairly  fall  within  the  terms  of  the  proviso, 
the  latter  being  understood  as  carrying  out 
of  the  provision  only  specified  exceptions, 
within  tne  '^ords  as  well  as  within  the  rea- 
son of  the  former. 

Endlich,  Interpretation  of  Statutes,  § 
526,  p.  742;  Potter  v.  Third  Nat.  Bank,  102 
U.  S.  163,  26  L.  ed.  111. 

The  office  of  a  proviso  is  also  to  make 
clearer  the  meaning,  and  prevent  any  misin- 
terpretation that  might  exist,  if  cases  which 
the  legislature  did  not  mean  to  include  were 
brought  within  the  statute. 

Endlich,  Interpretation  of  Statutes,  § 
184;  Dollar  8av.  Bank  v.  United  States,  19 
Wall.  227,  22  L.  ed.  80;  Boon  v.  Juliet,  2 
111.  258;  Ihmsen  v.  Monongahela  Nav.  Co. 
32  Pa.  153. 

The  greatest  deference  is  shown  by  the 
courts  to  the  interpretation  put  upon  the 
Constitution  by  the  legislature,  in  the  en- 
actment of  laws  and  other  practical  applica- 
tions of  constitutional  provisions  to  tne  leg- 
islative business. 

Endlich,  Interpretation  of  Statutes,  § 
527;  Moers  v.  Reading,  21  Pa.  188;  Bingham 
V.  Miller,  17  Ohio,  445,  49  Am.  Dec.  471; 
Johnson  v.  Joliet  d  C.  R.  Co.  23  111.  207 ; 
HoweU  V.  State,  71  Ga.  224,  51  Am.  Rep. 
259;  Baltimore  v.  State,  15  Md.  376;  People, 
lAvesay^  v.  Wright,  6  Colo.  92. 

The  history  of  the  enactment  and  its  title 
may  also  be  resorted  to  in  its  construction. 

State  V.  Stephenson,  2  Bail.  L.  334;  Oar- 
rick  V.  Florida  C.  d  P.  R.  Co.  53  S.  C.  448. 

Mr.  J.  B.  MoI«aiieUiii  also  for  appel- 
lant. 
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Mr.  Williaxn  C.  Wolfe,  for  respondent: 

There  can  be  no  action  against  the  county 
unless  expressly  authorized  by  statute. 

All  V.  Barnwell  County,  29  S.  C.  161. 

The  Constitution  and  act  must  be  con- 
strued together. 

Endlich,  Interpretation  of  Statutes,  35^ 
67,  178,  181,  515;  Bishop,  Written  Laws^ 
89;  Kskridge  v.  State,  25  Ala.  30;  Banger's 
Appeal,  109  Pa.  79;  Co.  Litt.  381a;  United 
States  v.  Bassett,  2  Story,  389. 

Intention  must  be  sought  regardless  of 
division  into  sections  or  groups. 

Endlich,  Interpretation  of  Statutes,  %  70,. 
p.  258. 

This  is  a  penal  statute,  and  must  be  strict- 
ly construea. 

Endlich,  Interpretation  of  Statutes,  33  U 
453. 

The  presumption  is  against  any  change  m 
existing  law. 

Endlich,  Interpretation  of  Statutes,  127. 

Messrs.  Henry  H.  Bnmson  and 
Charles  G.  Dantiler  also  for  respondent. 

Gary,  A.  J.,  delivered  the  opinion  of  the 
court : 

The  principal  question  raised  by  the  ap- 
peal is  whether  the-« presiding  judge  was  in 
error  in  directing  the  jury  to  find  a  verdict 
in  favor  of  the  defendant  on  the  ground  that 
§  6,  art  6,  of  the  Constitution,  and  the  act 
of  the  legislature  entitled  ''An  Act  to  i're- 
vent  Lynching  in  This  State"  (Acts  1890,. 
p.  213),  conferred  upon  the  plaintiff  no  right 
to  recover  damages  against  the  defe!idant,  as 
the  person  lynched  was  not  a  prisoner. 

Section  6,  art.  6,  of  the  Constitution  is  i\s 
follows:  "In  case  of  any  prisoner  lawfully 
in  the  charge,  custody,  or  control  of  any  offi- 
cer, state,  county,  or  municipal,  being  seized 
and  taken  from  said  officer  through  his  ne<x- 
ligence,  permission,  or  connivance,  by  a  mob 
or  other  unlawful  assemblage  of  persons,  and 
at  their  hands  suffering  bodilv  violence  or 
death,  the  said  officer  shall  be  deemed  guilty 
of  a  misdemeanor,  and  upon  true  bill  found, 
shall  be  deposed  from  his  office  pending  his 
trial,  and  upon  conviction  shall  forfeit  his 
office,  and  shall,  unless  pardoned  by  the  ;;ov- 
ernor,  be  ineligible  to  hold  any  office  of  trust 
or  profl'  within  this  state.  It  shall  bo  the 
duty  of  the  prosecuting  attorney  withii> 
whose  circuit  or  county  the  offense  may  be 
committed  to  forthwith  institute  a  prosecu- 
tion against  said  officer,  who  shall  be  tried  in 
such  county  in  the  same  circuit,  other  than 
the  one  in  which  the  offense  was  committed, 
as  the  attorney  general  may  elect.  The  fees 
and  mileage  of  all  material  witnesses,  both 
for  the  state  and  the  defense,  shall  be  paid 
by  the  state  treasurer  in  such  manner  as  ma\ 
be  provided  by  law;  provided,  in  all  cases  of 
lynching  when  deatn  ensues,  the  county 
where  such  lynching  takes  place  shall,  with- 
out regard  to  the  conduct  of  the  officers,  be 
liable  m  exemplary  damages  of  not  less  than 
$2,000  to  the  legal  representatives  of  the  per- 
son lynched:  provided,  further,  that  any 
county  against  which  a  judgment  has  been 
obtained  for  damages  in  any  case  of  lynching 
shall  have  the  right  to  recover  the  amount 
of  said  judgment  from  the  parties  engaged  in 
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said  IjnchiDg  in  any  court  of  competent  ju- 
risdiction." The  act  of  the  legislature  is  as 
follows : 

"Sec.  1.  That  in  tte  case  of  any  prisoner 
lawfully  in  the  charge,  custody,  or  control  of 
any  officer,  state,  county,  or  municipal,  being 
seized  and  taken  from  said  officer  througu 
his  negligence,  permission,  or  connivance,  by 
a  mob  or  other  unlawful  assemblage  of  per- 
sons, and  at  their  hands  suffering  bodily  vio- 
lence or  death,  the  said  officer  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon 
true  bill  found  shall  be  deposed  from  his  of- 
fice pending  his  trial,  ana  upon  conviction 
shall  forfeit  his  office,  and  shall,  unless  par- 
doned by  the  governor,  be  ineligible  to  hold 
any  office  of  trust  or  profit  within  this  state. 
It  shall  be  the  duty  of  the  prosecuting  at- 
torney within  whobc  circuit  or  county  the 
offense  may  be  committed  to  forthwith  insti- 
tute a  prosecution  against  said  officer,  who 
shall  be  tried  in  such  county  in  the  same  cir- 
cuit, other  than  the  one  in  which  the  offense 
was  committed,  as  the  attorney  general  may 
•elect.  The  fees  and  mileage  of  all  material 
witnesses,  both  for  the  state  and  the  defense, 
shall  be  paid  by  the  state  treasurer  on  a  cer- 
tificate issued  by  the  clerk  and  signed  by  the 
presiding  jud^e,  showing  the  amount  of  said 
tee  due  the  witness. 

'^Sec.  2.  In  all  cases  of  lynching  when 
death  ensues  the  county  where  such  lynch- 
ing takes  place  shall,  without  regard  to  the 
conduct  of  the  officers,  be  liable  in  exemplary 
damages  of  not  less  than  $2,000,  to  be  recov- 
ered by  action  instituted  in  any  court  of  com- 
petent jurisdiction  by  the  legal  representa- 
tives of  the  person  lynched,  and  they  are 
hereby  authorized  to  institute  such  action 
for  the  recovery  of  such  exemplary  dama- 
ges. A  county  against  which  a  judgment 
has  been  obtained  for  damages  in  any  case 
of  lynching  shall  have  the  right  to  recover 
the  amount  of  said  judgment  from  the  par- 
ties engaged  in  said  l^nchins  in  any  court 
of  compe&nt  jurisdiction,  and  is  hereby  au- 
thorized to  institute  such  action."  Acts 
1S96,  p.  213. 

The  intention  of  the  Constitution  was  to 
prevent  the  crime  of  lynching  in  two  ways: 
( 1 )  By  visiting  upon  the  officers  of  the  law 
the  penalties  therein  mentioned,  when  a  pris- 
oner lawfully  in  their  custody  was  lynched 
by  a  mob  through  their  negligence,  permis- 
sion, or  connivance;  and  (2)  to  induce  the 
co-operation  of  the  taxpayers  in  preventing 
the  lynching,  in  order  that  their  county 
might  not  become  liable  to  the  penalty  by 
way  of  exemplary  damages,  of  not  less  than 
$2,000,  to  the  legal  representatives  of  the 
person  lynched.  The  lynching  of  a  prisoner, 
and  of  one  not  in  the  custody  of  the  law  is 
such,  is  murder,  in  both  cases.  It  would 
therefore  at  least  seem  strange  if  the  fram- 
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ers  of  the  Constitution  were  careful  to  pro- 
vide, in  the  organic  law  of  the  state,  a  rem- 
edy for  preventing  the  lynching  of  a  prison- 
er, and  Remained  silent  as  to  the  remedy  in 
all  other  cases  of  lynching.  The  constitu- 
tional provision,  however,  is  not  confined  to 
the  lynching  of  prisoners.  The  words, 
"without  regard  to  the  conduct  of  the  offi- 
cers," when  considered  in  connection  with  the 
evil  which  the  Constitution  intended  to  rem- 
edy, must  be  construed  to  mean,  "without 
reference  to  what  has  been  said  in  regard  to 
the  conduct  of  the  officers,"  or,  in  other 
words,  without  reference  to  other  provisions 
of  the  section.  They  were  inserted  for  the 
purpose  of  showing  that  the  proviso  was  to 
be  construed  independently,  and  without  re- 
gard to  what  preceded  it.  The  word  "pro- 
vided" is  omitted  in  the  act,  and  this  fact 
shows  that  the  legislature  gave  to  the  words, 
"without  regard  to  the  conduct  of  the  offi- 
cers," the  construction  which  this  court  has 
placed  upon  them.  It  must  be  remembered 
that  many  of  those  who  were  members  of  the 
constitutional  convention  were  likewise  mem- 
bers of  the  general  assembly  when  said  act 
was  passed.  While,  of  course,  a  construction 
placed  upon  the  Constitution  by  the  legisla- 
tive branch  of  the  government  would  not  be 
binding  upon  the  courts,  still  in  this  case  it 
is  well  worthy  of  consideration.  The  act  in- 
tended to  make  the  county  liable  for  dam- 
ages in  those  cases  only  which  fall  within  the 
provisions  of  the  Constitution,  and  it  has 
correctly  construed  the  Constitution  to  make 
a  county  liable  for  damages  when  the  person 
lynched  was  not  in  the  custody  of  the  law  as 
a  prisoner.  This  renders  unnecessary  the 
consideration  of  the  interesting  question 
whether  the  legislature  did  not  have  the 
power,  independently  of  the  constitutional 
provision,  to  pass  the  aot  hereinbefore  men- 
tioned* It  has  been  held  that  statutes  mak- 
ing a  community  liable  for  damages  in  cases 
of  lynching,  and.  giving  a  right  of  recovery 
to  the  legal  representatives  of  the  person 
lynched,  are  valid,  on  the  ground  that  the 
main  purpose  is  to  impose  a  penalty  on  the 
community,  which  is  given  to  the  legal  rep- 
resentatives, not  because  they  have  been  da^^- 
aged,  but  because  the  legislature  sees  fit  thus 
to  dispose  of  the  penalty.  Such  statutes  are 
salutary,  as  their  effect  is  to  render  protec- 
tion to  human  life,  and  make  communities 
law-abiding.  But,  as  we  have  said,  our  con- 
clusion renders  unnecessary  a  consideration 
of  this  question. 

It  is  not  necessary  to  consider  the  excep- 
tions in  detail,  as  our  views  dispose  of  the 
main  question  in  the  case. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  Circuit  Court  he  reversed, 
and  the  case  remanded  for  a  new  trial. 


1896. 


Cabuthbbs  ▼.  Kaitsab  Oitt,  Ft.  8.  A  M.  R.  Co. 
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William  CARUTHERS,  Plff,  in  Err., 

V. 

KANSAS    CITY,    FORT    SCOTT,  &  MEM- 
PHIS  RAILROAD  COMPANY. 

(69  Kan.  629.) 

^In  tbe  e««e  of  a  leave  made  br  one 
railroad  eompany  to  anotber  under  the 
statute  authorising  leases  between  railroad 
companies,  the  lessor  company  Is  not  liable 
to  third  persons  for  injuries  resulting  from 
the  negligent  operation  of  the  leased  line  by 
the  lessee  company,  where  the  lease  is  gener- 
al in  its  terms,  and  confers  upon  the  lessee 
company  "the  exclusiye  right  to  run  and  oper- 
ate its  trains  of  cars  over  and  upon  the  track 
of  the  lessor  company,"  without  reserving  to 
the  latter  any  right  of  control  over  the  opera- 
tion of  the  road  by  the  former. 

(October  8.  1898.) 

ERROR  to  the  District  Court  for  Bourbon 
County  to  review  a  judgment  in  favor  of 
defendant  in  an  action   brought   to   recover 

*Headnote  by  Dostbb,  Ch.  J. 

NOTB. — Liabilitv  of  lessor  of  r<Mroad  for  in- 
juries caused  by  negligence  of  another  com- 
pany using  the  road  under  a  lease,  license,  or 
other  contrtKt, 

I.  Oeneral  principles  as  to, 
II.  Under  raUway  leases. 

a.  The  general  rule. 

b.  Application  to  particular  subfeeis. 
e.  Authority  to  lease;  construction. 
d.  JSffect  of  authority. 

1.  Confliot  of  opinion. 

2.  Rule  requiring  special  statutory 

exemption. 
8.  Rule  that  general  authority  to 
lease  is  sufficient. 

4.  Necessity  of  entire   control  by 

lessee. 

5.  Limited  to  injuries  in  operation 

of  road. 

6.  Operation    and    charter    duties 

distinguished. 
III.  Under    running    privileges    or    arrange- 
ments. 
TV.  Under  contracts  for  construction  or  otlier- 

iDise. 
y.  Under  ineffectual  attempt  to  consolidate. 
VI.  Occupation  must  be  authorised. 
VII.  Injuries  to  employees. 
VIII.  ProfHsions  for  joint  liability. 
IX.  Effect  of  lease  or  other  contract  upon  fail- 
ure of  duty  to  fence. 

I.  General  principles  as  to. 

The  grant  of  a  franchise  giving  the  right  to 
1>nild,  own,  and  operate  a  railway  carries  with 
It  the  duty  to  so  use  the  property  and  manage 
and  control  the  railroad  as  to  do  no  unnecessary 
damage  to  the  person  or  property  of  others, 
and  where  injury  results  from  the  negligent  or 
unlawful  operation  of  the  railroad,  whether  by 
the  corporation  to  which  the  franchise  was 
granted,  or  by  another  corporation,  or  by  in- 
dividuals whom  the  owner  authorizes  or  permits 
to  use  Its  tracks,  the  company  owning  the  rail- 
road and  franchise  will  be  liable.  Pennsylvania 
Co.  V.  Ellett,  132  111.  664. 

And  when  injury  results  from  the  negligent  ' 
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damages  for  personal  inj'uries  for  which  d^ 
fendant  wa3  alleged  to  have  been  responsible. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  D.  Hill  and  W.  R.  Biddle  for 
plaintiff  in  error. 

Messrs,  Wallaoe  Fratt»  James  Blaok, 
Ed.  O.  Gates,  and  Charles  W.  Blair,  for 
defendant  in  error: 

Any  railway  company  organized  unde" 
the  laws  of  this  state  may  lease  the  road  and 
appurtenances  of  any  other  railway  com- 
pany when  the  road  so  leased  shall  thereby 
become,  in  the  operation  thereof,  a  continua- 
tion and  extension  of  the  road  of  the  com- 
pany accepting  the  lease. 

Atchison,  T.  d  S.  F.  R.  Co.  v.  Fletcher,  35 
Kan.  236. 

Where  the  statute  authorizes  the  lease, 
the  lessee  assumes,  during  the  existence  of 
the  lease,  all  the  duties  and  obligations  of 
the  lessor,  and,  from  the  time  it  enters  into 
the  possession  of  the  road,  becomes  solely  lia- 
ble for  all  injuries  resulting  from  its  manage- 
ment unless  it  is  operating  the  road  in  uie 
name  of  the  lessor. 

or  unlawful  operation  of  a  railroad,  whether 
by  the  corporation  to  which  the  franchise  Is 
granted,  or  by  another  corporation,  or  other 
corporations  which  the  proprietary  company  au- 
thorizes or  permits  to  use  its  tracks,  the  com- 
pany owning  tlie  railroad  tracks  and  franchises 
Is  liable  therefor  as  well  as  the  one  by  which 
the  damage  was  done.  Chicago  &  B.  B.  Co.  v. 
Meech,  163  111.  305. 

The  public  may  look  for  Indemnity  for  Injury 
resulting  from  the  wrongful  or  unlawful  opera- 
tion of  the  railroad  to  the  corporation  to  which 
it  granted  the  franchise,  thus  delegating  a  por- 
tion of  the  public  service  to  it,  and  for  this  pur- 
pose the  company  whom  it  permits  to  use  its 
tracks,  and  Its  servants  and  employees  will  be 
regarded  as  the  servants  and  agents  of  the  own- 
er company.  Pennsylvania  Co.  v.  Ellett,  132 
111.  664. 

A  railroad  company  Is  a  quasi-public  corpora- 
tion which  cannot  by  its  own  voluntary  con- 
tract or  collusion  surrender  its  functions  and 
responsibilities  to  agents  or  trustees  of  its  own 
selection, — especially  If  they  live  outside  the 
state  and  beyond  the  reach  of  its  process.  Nag- 
lee  V.  Alexandria  &  F.  R.  Co.  83  Va.  707. 

And  a  railroad  company  has  no  power  to  re- 
lieve itself  from  liability  arising  under  the  laws 
of  the  state  made  for  the  purpose  of  compelling 
railroad  companies  to  discharge  their  duties  to 
the  public  faithfully  and  Impartially  by  placing 
Its  road  under  the  management  and  control  of 
other  persons.  Woodhouse  v.  Rio  Grande  R. 
Co.  67  Tex.  416. 

And  the  fact  that  a  locomotive  and  cars  by 
which  an  injury  Is  done  through  negligence  are 
being  operated  at  the  time  by  third  persons  un- 
der a  contract  with  the  owner  of  the  road,  does 
not  release  It  from  liability  therefor.  Illinois 
C.  R.  Co.  V.  Finnlgan,  21  111.  646.      . 

A  railroad  company  cannot  absolve  Itself 
from  the  performance  of  duties  Imposed  upon 
It  by  law,  or  relieve  Itself  from  liability  for  the 
wrongful  acts  or  omission  of  duty  of  persons 
operating  its  road,  by  transferring  its  corporate 
powers  to  them  or  permitting  them  to  operate 
Its  road  as  owners  ot  its  capital  stock.     Choll- 
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Wood,  Railway  Law,  S  490;  Wasmer  v. 
Delatoare,  L.  d  W.  R.  Co.  80  N.  Y.  212,  36 
Am.  Rep.  608;  Mahoney  v,  Atlantic  d  8t. 
L.  R.  Co,  63  Me.  68;  Philadelphia  d  R.  R. 
Co.  V.  Anderson,  94  Pa.  351,  39  Am.  Rep. 
787;  Haff  v.  Minneapolis  d  St.  L.  12.  Co.  14 
Fed.  Rep.  558;  Hutchinson,  Carr.  2d  ed. 
§  5156;  2  Elliott,  Railroads,  §  468;  Patter- 
son, Railway  Accident  Law,  §§  130-132; 
Ditchctt  V.  Spvyten  Duyvil  d  P.  M,  R,  Co, 
67  N.  Y.  425. 

If  a  servant,  by  his  negligence,  does  any 
damage  to  a  stranger,  the  master  shall  an- 
swer for  his  neglect.  But  in  these  cases  the 
damage  must  be  done  while  he  is  actually 
employed  in  the  master's  service. 

1  Bl.  Com.  p.  431. 

The  liability  of  one  person  for  damages  re- 
sulting from  the  act  of  another,  either  of 
negligence  or  misfeasance,  on  the  principle 
of  respondeat  superior,  is  confined  to  the  re- 
lation of  master  and  servant  and  principal 
and  agent,  and  cannot  be  extended  to  cover 
independent  contracts  when  that  relation  is 
not  created. 


Wood,  Master  &  Servant,  S  281 ;  Speed  v. 
Atlantic  d  P.  R.  Co,  71  Mo.  303;  Cincinnati 
v.  Stone,  5  Ohio  St.  38;  Clark  v.  Fry,  8  Ohic^ 
St.  359,  72  Am.  Dec.  590. 

An  independent  contractor  is  one  who,  ex- 
ercising an  independent  employment,  con- 
tracts to  do  a  piece  of  work  according  to  hi» 
own  methods,  and  without  being  subject  to 
the  control  of  his  employer,  except  as  to 
the  result  of  his  work. 

Powell  V.  Virginia  Constr,  Co.  88  Tenn. 
602 ;  MiUer  v.  Minnesota  d  N.  W.  R.  Co,  7S 
Iowa,  655. 

A  railroad  company  is  not  responsible  for 
negligence  in  the  operation  of  an  engine, 
when,  at  the  time  of  the  accident,  the  en- 
gine and  crew  by  which  it  was  operated  were 
rented  to,  and  under  the  control  of,  another 
company. 

Byrne  v.  Kansas  City,  Ft,  8,  d  M.  R,  Co. 
22  U.  S.  App.  220,  61  Fed.  Rep.  605,  9  C.  C. 
A.  666,  24  L.  R.  A.  693 ;  Donovan  v.  Laing^ 
W,  d  D,  Constr,  Syndicate  [1893]  I  Q.  B. 
629;  Kansas  C,  R.  Co.  v.  Fitzsimmons,  1$ 
Kan.  34;  Schtcartz  v.  Oilmore,  45  111.  4.55, 


ette  ▼.  Omaha  &  R.  Valley  R.  Co.  26  Neb.  159, 
4  L.  R.  A.  135. 

And  railroad  companies  cannot,  by  means  of 
any  contract  for  the  operation  of  their  lines  of 
transportation  or  the  management  and  control 
of  their  tracks  and  right  of  way,  relieve  them- 
selves from  liability  for  violations  of  contracts 
or  the  public  law,  oar  for  torts  committed  by 
their  lessees  or  the  parties  with  whom  they 
specially  contract.  Cogswell  v.  West  Street  & 
N.  E.  Electric  R.  Co.  5  Wash.  46;  Palmer  v. 
Utah  &  N.  R.  Co.  2  Idaho.  350. 

Every  railroad  company  is  liable  for  the  acts 
of  all  persons  to  whom  it  confides  the  manage- 
ment and  control  of  its  road  as  fully  as  though 
operated  under  the  immediate  control  of  the 
agencies  provided  by  Its  charter.  Internation- 
al &  G.  N.  R.  Co.  V.  Moody,  71  Tex.  614 ;  Wood- 
house  V.  Rio  Grande  R.  Co.  67  Tex.  416. 

Where  a  railroad  company  permits  other  com- 
panies or  persons  to  exercise  the  franchise  of 
running  cars  drawn  by  steam  over  its  road,  the 
company  owning  the  road  to  which  the  law  has 
intrusted  the  franchise  is  liable  for  any  injury 
done  as  though  the  company  owning  the  road 
were  itself  running  the  cars.  Macon  &  A.  R. 
Co.  V.  Mayes,  40  Ga.  855.  15  Am.  Rep.  678. 

The  reason  for  holding  a  railroad  company  re- 
sponsible for  the  performance  of  all  the  duties 
and  obligations  Imposed  upon  It  by  its  charter 
or  the  general  laws  of  the  state  while  It  is  be- 
ing operated  by  another  doee  not  re&t  upon  the 
narrow  ground  alone  that  the  latter  is  in  the  ex- 
ercise of  a  franchise  which  belongs  to  the  for- 
mer, and  in  so  acting  is  to  be  held  as  the 
servant  or  agent  of  the  owner  corporation,  but 
Is  also  based  upon  the  grant  of  its  charter,  in 
consideration  of  which  the  corporation  under- 
takes the  performance  of  duties  and  obligations 
toward  the  public,  and  it  is  a  matter  of  public 
policy  that  it  should  not  be  relieved  from  their 
performance  without  the  consent  of  the  legisla- 
ture. Ralsley  v.  St.  Louis,  A.  &  T.  U.  R.  Co. 
119  111.  68,  59  Am.  Rep.  784. 

II.  Under  railway  leases, 

a.  The  general  rule, 

A  railroad  company  receives  its  charter  from 
the  state,  conferring  certain  franchises,  rights, 
and  privileges  upon  consideration  that  it 
will  perform  the  duties  and  fullll  the  ob- 
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ligations  which  it  at  the  same  time  incurs, 
and  the  fact  that  It  chooses  to  perform  sueb 
duties  and  fulfil  such  obligations  through  an- 
other as  lessee  or  otherwise  cannot  release  It 
from  the  obligations  assumed  by  the  acceptance 
of  Its  charter.  National  Bank  v.  Atlanta  &  C 
Air  Line  R.  Co.  25  S.  C.  216. 

And  a  railway  corporation  cannot  escape  th<* 
performance  of  any  duty  or  obligation  imposed 
upon  It  by  its  charter  or  the  general  laws  of  the 
state  by  a  voluntary  surrender  of  its  road  into 
the  hands  of  lessees.  Harmon  v.  Columbia  & 
G.  R.  Co.  28  S.  C.  401;  National  Bank  v.  At- 
lanta C.  Air  Line  R.  Co.  25  S.  C.  216 ;  Chicago 
&  R.  I.  R.  Co.  V.  Whipple,  22  111.  105 ;  Ohio  &  M. 
R.  Co.  V.  Dunbar,  20  111.  623,  71  Am.  Dec.  291  ; 
Atty.  Gen.  v.  Erie  &  K.  R.  Co.  55  Mich.  15  : 
McCoy  V.  Kansas  City,  St.  J.  ft  C.  B.  R.  Co.  36 
Mo.  App.  445 ;  Delaware,  L.  ft  W.  R.  Co.  v. 
Salmon,  89  N.  J.  L.  299,  28  Am.  Rep.  214  ; 
East  Line  &  R.  River  R.  Co.  v.  Lee,  71  Tex. 
538 ;  International  &  G.  N.  R.  Co.  v.  Kuehn,  TO 
Tex.  582;  Galveston,  H.  ft  8.  A.  R.  Co.  v. 
Daniels,  9  Tex.  Civ.  App.  253 ;  Cogswell  v. 
West  Street  ft  N.  E.  Electric  R.  Co.  6  Wash.  46; 
Washington,  A.  ft  G.  R.  Co.  v.  Brown,  17  Wall. 
445,  21  L.  ed.  675. 

And  the  rule  Is  the  same  whether  the  liabil- 
ity claimed  was  edP  delicto  or  em  contractu.  Na- 
tional Bank  v.  Atlanta  ft  C.  Air  Line  R.  Co.  25 
S.  C.  216. 

The  operation  of  a  railroad  by  a  lessee  does 
not  change  the  relations  of  the  original  com- 
pany to  the  public.  A.  Backus  Jr.  ft  Sons  v. 
Detroit  W.  Transit  ft  Junction  R.  Co.  71  Mich. 
645. 

And  a  railroad  company  leasing  its  road  la 
liable  to  a  third  person  for  an  injury  caused  him 
by  the  negligence  of  the  lessee  in  the  operation 
of  the  road.  Benton  v.  North  Carolina  R.  Co. 
122  N.  C.  1007;  Kinney  v.  North  Carolina  R 
Co.  122  N.  C.  961 ;  Denver,  M.  ft  A.  R.  Co.  v. 
Cowgill,  44  Kan.  325 :  Price  v.  Barnard.  65  Mo. 
App.  649 ;  Southern  R.  Co.  v.  Bouknight,  25  U. 
S.  App.  415,  70  Fed.  Rep.  442,  17  C.  C.  A.  181, 
30  L.  R.  A.  823. 

And  this  is  so  especially  where  the  power  to 
lease  Is  not  expressly  given.  Ohio  ft  M.  R.  Co. 
V.  Dunbar,  20  111.  623,  71  Am.  Dec.  291. 

A  railroad  company  which  under  the  lease  of 
another  road  is  conducting  it  wholly  in  the  in- 
terests of  the  lessor  occupies  the  position  mere- 
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02  Am.  Dec.  227 ;  Smith  y,  8t,  Louis  d  8,  F, 
K.  Co.  85  Mo.  418,  55  Am.  Rep.  380. 

When  a  lease  of  one  railroad  is  made  to 
another  without  authority  from  statute  law, 
the  same  is  ultra  vires  and  void,  and  both 
parties  are  responsible  for  torts  or  other  in- 
juries committed  on  the  road.  The  lessor 
company,  under  a  lease  authorized  by  stat- 
ute, is  liable  for  injuries  caused  by  its  own 
ne^li^ence  in  matters  connected  with  the 
building  of  the  road,  such  as  failing  to  fence, 
or  to  provide  good  cattle  guards  as  required 
by  statute,  or  other  like  matters  connected 
with  the  first  construction  of  the  road.  But 
it  i^  not  so  liable  for  the  torts  of  a  legally 
authorized  lessee  in  the  operation  of  the 
road,  as  this  is  a  matter  in  which  the  lessor 
could  have  no  control. 

Kansas  C.  R.  Co.  y.  Fitzsimmons,  18  Kan. 
34 ;  Kansas  City,  Ft.  8.  d  O.  R.  Co.  v.  Ewing, 
23  Kan.  273 ;  Kansas  P.  R.  Co.  v.  Wood,  24 
Kan.  619;  fit.  Louis,  W.  d  W.  R.  Co.  v.  Curl, 
28  Kan.  622;  Denver,  M.  d  A.  R.  Co.  v.  Cow- 
gill,  44  Kan.  328;  Wichita  d  C.  R.  Co.  v. 
Gibbs,  47  Kan.  276. 


Doster,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  was  an  action  for  damages  for  bodily 
injuries  negligently  inflicted  by  the  plaintiff 
in  error  upon  the  line  of  the  Ft.  Scott,  South- 
eastern, k  Memphis  Railway  many  years 
ago.  The  facts  were  presented  to  the  court 
below  in  an  agreed  statement  and  in  other 
documentary  forms.  Summarized,  they  are 
that  the  Ft.  Scott,  Southeastern,  &  Memphis 
Railway  Company  and  the  Missouri  River, 
Ft.  Scott,  k  Gulf  Railroad  Company  were 
Kansas  corporations,  the  first  named  of 
which  leased  its  line  to  the  one  last  named 
under  the  following  instrument: 

This  agreement,  made  this  9th  day  of  De- 
cember, A.  D.  1874,  by  and  between  the  Fort 
Scott,  Southeastern,  &  Memphis  Railway 
Company,  party  of  the  first  part,  and  the 
Missouri  River,  Fort  Scott,  &  Gulf  Rail- 
road Company,  party  of  the  second  part, 
both  being  corporations  existing  under  the 
laws  of  the  state  of  Kansas,  witnesseth: 
Whereas,  the  said  party  of  IJie  first  part 


ly  of  operating  agent,  rendering  the  lessor  liable 
for  Injuries  from  the  negligence  of  the  lessee. 
Southern  R.  Co.  v.  BouknJght,  25  U.  S.  App. 
415,  70  Fed.  Rep.  442,  17  C.  C.  A.  181,  30  L. 
R.  A.  823. 

And  a  railroad  company  chartered  by  the 
state  cannot  without  legislative  authority  by 
lease  or  any  other  contract  or  arrangement  turn 
over  to  another  company  its  road  and  the  use 
of  Its  franchises,  and  thereby  exempt  itself 
from  responsibility  for  the  conduct  and  manage- 
ment of  the  road,  or  evade  any  duty  it  may  owe 
the  general  public.  Fisher  v.  West  Virginia  & 
P.  R.  Co.  30  W.  Va.  866,  28  L.  R.  A.  758 ;  Rick- 
etts  V.  Chesapeake  &  O.  R.  Co.  83  W.  Va.  433, 
7  L.  R.  A.  354  ;  Rome  &  D.  R.  Co.  v.  Chasteen, 
88  Ala.  591 :  Coggin  v.  Central  R.  Co.  62  Ga.  685  ; 
Nugent  V.  Boston,  C.  &  M.  R.  Co.  80  Me.  G2 ; 
Quested  v.  Newburyport  &  A.  Horse  R.  Co.  127 
Mass.  204 ;  Freeman  v.  Minneapolis  &  St.  L.  R. 
Co.  28  Minn.  443;  Lakin  v.  Willamette  Valley 
&  C.  R.  Co.  13  Or.  436,  57  Am.  Rep.  25 :  Inter- 
national &  G.  N.  R.  Co.  V.  Underwood,  67  Tex. 
580;  Central  A  M.  R.  Co.  v.  Morris,  68  Tex. 
50 :  East  Line  &  R.  River  R.  Co.  v.  Rushing,  69 
Tex.  308 :  International  h  G.  N.  R.  Co.  v.  Eck- 
ford,  71  Tex.  274  ;  International  h  G.  N.  R.  Co. 
V.  Moody,  71  Tex.  614  ;  East  Line  &  R.  River  R. 
Co.  V.  Culberson,  72  Tex.  375,  3  L.  R.  A.  567 ; 
Hayes  v.  Northern  P.  R.  Co.  46  U.  S.  App.  41, 
74  Fed.  Rep.  279,  20  C.  C.  A.  52. 

Where  a  railroad  company  leases  its  line 
without  authority  of  law  such  lease  is  void,  and 
It  will  continue  liable  for  all  the  negligence  of 
the  lessee  aftecting  the  public,  the  latter  being 
treated  as  operating  the  road  as  a  mere  agent 
of  the  lessor.  Arrowsmith  v.  Nashville  &  D.  R. 
Co.  57  Fed.  Rep.  165  :  Heron  v.  St.  Paul.  M.  & 
M.  R.  Co.  68  Minn.  542 ;  Van  Steuben  v.  Central 
R.  Co.  178  Pa.  367,  34  L.  R.  A.  577;  Interna- 
tional &  O.  N.  R.  Co.  V.  Underwood.  67  Tex. 
589;  East  Line  ft  R.  River  R.  Co.  v.  Culberson, 
72  Tex.  375.  3  L.  R.  A.  567;  Abbott  v.  Johns- 
town, G.  &  K.  Horse  R.  Co.  80  N.  Y.  27,  36  Am. 
Bep.  672. 

And  where  one  railroad  leases  Its  line  to  an- 
other, and  the  lease  Is  not  ratified  by  the  state, 
which  has  not  consented  to  the  transfer  of  the 
franchise  or  relieved  the  owner  from  responsi- 
bility as  such,  the  lease  Is  only  binding  upon 
the  parties  as  between  themselves,  but  is  of  no 
effect  as  to  a  third  person  receiving  personal  in- 
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Juries  at  the  hands  of  a  lessee,  his  rights  being 
the  same  as  if  no  such  contract  had  been  made 
or  attempted.  Van  Dresser  v.  Oregon  R.  & 
Nav.  Co.  48  Fed.  Rep.  202. 

The  owner  of  a  railroad  by  virtue  of  its  char- 
ter assumes  the  obligation  to  perform  certain 
duties  for  the  public  in  carrying  freight  and 
passengers  and  in  observing  the  statutory  pre- 
cautions for  the  protection  of  the  public  from 
danger  In  the  operation  of  its  railroad ;  and 
when  by  leasing  its  road  it  unlawfully  shifts  to 
another  company  the  burden  of  the  discharge  of 
its  duties,  any  loss  resulting  to  any  member 
of  the  public  from  a  failure  by  the  lessee  to  dis- 
charge them  may  be  made  the  basis  of  a  claim 
for  damages  against  the  lessor  company.  Hu- 
kill  V.  Maysville  &  B.  S.  R.  Co.  72  Fed.  Rep. 
745. 

A  railway  company  cannot  by  a  lease  without 
the  consent  of  the  state  escape  responsibility 
for  the  act  of  a  lessee,  and  thus  shift  the  bur- 
dens and  responsibilities  It  took  upon  itself  by 
accepting  the  charter  at  the  hands  of  the  state 
or  by  organizing  under  the  general  law.  Brown 
V.  Hannibal  &  St.  J.  R.  Co.  27  Mo.  App.  394. 

It  cannot  without  special  statutory  authority 
alienate  its  franchises  or  property  acquired  un- 
der the  right  of  eminent  domain  or  essential  to 
the  performance  of  its  duty  to  the  public,  so  as 
to  relieve  Itself  from  such  duty,  either  by  sale, 
mortgage,  or  lease.  Singleton  v.  Southwestern 
R.  Co.  70  Ga.  464,  48  Am.  Rep.  574. 

And  this  Is  so  even  if  it  surrenders  possession 
to  the  lessee;  the  less-2o  Is  liable  for  Its  negli- 
gent acts,  but  so  also  Is  the  lessor  to  the  same 
extent  that  a  principal  is  liable  for  a  trespass 
committed  by  an  agent  in  the  line  of  his  employ- 
ment. Von  Steuben  v.  Central  R.  Co.  4  Pa. 
Dlst.  R.  153. 

And  where  the  road  and  rolling  stock  of  a 
railway  are  owned  by  one  company  and  leased 
to  another  without  special  authority  from  the 
state,  both  companies  would  be  liable  for  an  in- 
jury Inflicted  by  an  engine  on  animals  running 
at  large,  the  one  because  of  its  actual  operation 
of  the  road,  and  the  other  because  it  could  not 
without  permission  of  the  legislature  transfer 
its  franchise,  even  temporarily,  so  as  to  release 
itself  from  liabMIty  for  the  acts  and  defaults 
of  the  lessee.  International  &  G.  N.  R.  Co.  v. 
Dunham,  68  Tex.  231. 

A  transfer  by  a  railroad  company  of  Its  line 
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has  constructed  and  is  the  owner  of  a  rail- 
roRd  track  commencing  at  a  point  on  the 
main  line  of  the  railroad  now  owned  and 
operated  by  the  eaid  party  of  the  second 
part  about  half  way  between  the  town  of 
Godfrey  and  the  city  of  Fort  Scott,  in  the 
county  of  Bourbon,  and  the  state  of  Kansas, 
and  extending  from  thence  in  a  general 
southeasterly  direction  about  6V^  miles 
through  the  vicinity  of  the  coal  banks  in 
the  said  county  of  Bourbon;  and  whereas, 
said  party  of  the  first  part  has  no  rolling 
stock,  and  is  desirous  that  the  said  party  of 
the  second  part  shall  furnish  the  necessary 
rolling  stock  and  operate  said  road:  Now, 
theretore,  in  consideration  of  the  covenants 
and  agreements  hereinafter  contained  on  the 
part  of  said  party  of  the  second  part  to  be 
performed,  said  party  of  the  first  part  here- 
by covenants  and  agrees  that  it  will  main- 
tain in  good  order  its  track,  and  give  to  said 
party  of  the  second  part  for  the  term  of  ten 
years  from  and  after  the  date  of  this  con- 


tract^ unless  said  contract  shall  be  sooner 
terminated,  the  exclusive  right  to  run  and 
operate  its  trains  of  cars  over  and  upon  said 
railroad  track  of  the  said  party  of  the  first 
part,  free  of  charee,  but  for  the  purpose 
onlv  of  carnring  the  coal  supplied  to  the 
said  party  of  the  first  part  for  shipment  to 
any  point  on  the  line  or  beyond  the  northern 
terminus  of  the  railroad  of  the  said  party 
of  the  second  part.  And  the  said  party  of 
the  second  part  further  agrees  that  it  will 
not  build,  cause  to  be  built,  or  in  any  man- 
ner whatever  encourage  the  building  of,  any 
other  railroad  track  within  the  distance  of 
7  miles  of  the  point  where  the  track  of  the 
said  party  of  the  first  part  commences.  And 
the  said  party  of  the  second  part  agrees  fur- 
ther that  it  will,  with  its  own  locomotive 
power  and  cars,  transport,  without  unneces- 
sary delay,  for  a  period  of  ten  years,  unless 
the  contract  shall  be  sooner  terminated,  all 
coal  that  may  be  supplied  to  the  said  party 
of  the  first  part  for  shipment  over  its  line 


of  road  to  another  company  Is  not  a  transfer  of 
the  legal  ownership  which  will  relieve  It  from 
Ihibllltj  for  negligent  acts  of  the  transferee, 
where  the  instrument  of  transfer  is  In  most  of 
Its  provisions  a  lease,  and  there  are  no  direct 
words  indicating  a  transfer  of  ownership  or 
tending  to  show  that  the  owner  expected  to  re- 
lieve, itself  from  the  duties  and  liabilities  im- 
posed by  Its  franchise.  Drlscoll  v.  Norwich  ft 
W.  R.  Co.  66  Conn.  280. 

Neither  a  steam  nor  a  street  railroad  cor- 
poration can  make  a  valid  transfer  by  way  of 
lease  or  otherwise  of  Its  franchise  or  its  rail- 
road and  the  bulk  of  its  property  so  as  to  re- 
lieve itself  of  the  burdens  imposed  upon  it  by 
law  or  by  Its  charter,  without  the  consent  of  the 
state.  Braslln  v.  Somerville  Horse  R.  Co.  145 
Mass.  64. 

So,  in  Norton  v.  North  Carolina  B.  Co.  122 
N.  C.  910,  a  recovery  was  allowed  against  the 
owner  of  a  railroad  for  injuries  received  by  the 
plalntlflT  through  the  negligence  of  the  lessee 
thereof,  but  the  case  turned  upon  other  grounds, 
and  the  question  of  the  liability  of  the  lessor 
for  the  negligence  of  the  lessee  was  not  dls- 
cussed 

And  in  McCoy  v.  Kansas  City.  St.  J.  &  C.  B. 
R.  Co.  86  Mo.  App.  445,  cases  between  Individu- 
als where  such  liability  was  held  not  to  exist 
were  distinguished  upon  the  ground  that  they 
had  no  application  to  a  railroad  corporation 
which  had  received  Its  charter  from  the  state 
and  by  acceptance  thereof  had  taken  upon  Itself 
burdens  and  responsibilities  which  it  cannot 
shift  without  the  consent  of  the  state. 

So.  It  has  been  held  that  a  railroad  company 
can  be  held  responsible  in  punitive  damages  for 
any  malicious,  oppressive,  or  reckless  act  of  a 
lessee  of  the  road  resulting  In  Injury  to  a  third 
person,  and  the  question  whether  the  trainmen 
of  the  lessee  were  reckless,  malicious,  or  op- 
pressive Is  properly  left  to  the  Jury.  Hart  v. 
Charlotte,  C.  &  A.  R.  Co.  88  S.  C.  427,  10  L.  R. 
A.  794. 

b.  ApplicatUm  to  particular  iuhjecU. 

The  duty  of  a  railroad  company  to  keep  Its 
road  and  switches  on  it  In  a  safe  and  proper 
condition  for  use  Is  of  a  public  character,  and 
Is  due  to  every  person  who  is  lawfully  upon  the 
road,  and  one  which  it  cannot  dispose  of  by  leas- 
ing the  road  to  another.  Sawyer  v.  Rutland 
&  B.  R.  Co.  27  Vt.  870. 
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And  the  owner  of  a  railroad  and  the  fran- 
chises thereof  Is  liable  for  Injury  to  a  passenger 
on  a  train  operated  by  a  lessee,  growing  out  of 
the  fact  that  a  switch  was  not  properly  con- 
structed and  maintained  or  was  not  properly 
locked  or  otherwise  secured,  whether  this  was 
the  result  of  the  neglect  of  the  employees  of  the 
owner  or  those  of  the  lessee  of  the  road.  Peoria 
&  R.  I.  R.  Co.  V.  Lane,  88  111.  448. 

So.  a  railroad  company  leasing  Its  road  to 
another  railroad  company  without  legislative 
consent  Is  liable  for  Injuries  to  persons  caused 
by  negligent  defects  In  Its  tracks  at  a  highway 
crossing,  though  the  lessee  company  had  en- 
tered upon  the  control  and  management  of  the 
road.  Freeman  v.  Minneapolis  &  St.  L.  R.  Co. 
28  Minn.  443. 

And  a  railroad  company  cannot  exonerate  It- 
self from  liability  for  an  assault  committed  on 
a  passenger  on  its  road  by  a  trainman  by  prov- 
ing that  the  portion  of  the  road  on  which  the 
assault  occurred  had  been  leased  to  and  was 
being  operated  by  another  corporation.  Ricketts 
V.  Chesapeake  &  O.  R.  Co.  88  W.  Vs.  433,  7  L. 
R.  A.  354. 

So,  a  railroad  company  chartered  by  the  state 
does  not  by  leasing  Its  road  to  another  company 
relieve  Itself  from  liability  for  an  Injury  to  a 
passenger  caused  by  a  failure  to  provide  suffi- 
cient coaches  to  receive  and  accommodate  pas- 
sengers. Bonknight  v.  Charlotte,  C.  &  A.  R. 
Co.  41  S.  C.  415. 

And  It  cannot  escape  llnblllty  to  one  who  was 
Injured  from  failure  to  provide  sufficient  coaches 
to  accommodate  passengers,  upon  the  ground 
that  the  lojury  occurred  beyond  its  line,  where 
It  had  leased  Its  line,  and  though  the  pincp 
where  the  injury  occurred  was  beyond  the  line 
owned  by  It  previous  to  such  leasing  It  had  bad 
the  privilege  of  going  over  that  place  from  the 
proper  authorities,  and  Its  lessee  had  continued 
to  exercise  that  privilege  without  break.     Ibid. 

And  a  railroad  company  cannot  lease  Its  cor- 
porate property  and  franchises  so  as  to  be  re- 
lieved from  liability  for  damages  to  a  shipment 
of  hogs  doe  to  overcrowding,  while  the  road 
was  being  run  by  the  lessee.  Ohio  &  M.  R.  Co. 
V.  Dunbar.  20  111.  628.  71  Am.  Dec.  291. 

So.  where  cotton  Is  received  and  receipted  for 
by  the  agents  of  a  lessor  railroad  operated  by  a 
lessee,  the  contract  will  be  regarded  as  having 
been  made  directly  with  the  lessor,  and  it  will 
be  held  liable  for  failure  to  deliver  goods  there- 
under, though  the  road  Is  operated  at  the  tima 
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of  railroad  from  any  loading  station  on  the 
line  thereof  to  Kansas  City  in  the  state  of 
Hissouri,  at  the  rate  of  sixteen  dollars 
($16)  per  car  load  of  12  tons  each,  and  for 
rates  as  low  to  any  point  on  the  line  north 
of  Fort  Scott,  or  at  and  beyond  the  northern 
terminus  of  the  railroad  of  the  said  party 
of  the  second  part,  as  shall  be  given  or  al- 
lowed to  any  other  person  or  corporation 
without  the  consent  of  the  said  party  of  the 
first  part  (excepting,  however,  two  contracts 
now  in  force),  from  the  city  of  Fort  Scott 
or  any  other  station  south  of  Fort  Scott  to 
any  point  north  on  the  line  or  beyond  the 
northern  terminus  of  its  railroad.  And  it 
is  further  stipulated  and  agreed  that  if  the 
said-  party  of  the  first  part  shall  hereafter 
extend  its  railroad  track  to  the  state  line 
between  Kansas  and  Missouri,  or  to  a  great- 
er distance  than  6%  miles  from  the  point 
where  the  same  shall  intersect  the  railroad 
of  the  said  party  of  the  second  part,  then  and 
in  that  case  the  said  party  of  the  second  part 


will  0{>erate  the  same,  and  shall  be  entitled 
to  receive,  and  the  said  party  of  the  first  part 
agrees  to  pay,  the  sum  of  $1  per  car  load  in 
addition  to  the  price  herein  agreed  to  be  paid 
for  all  coal  transported  by  the  said  partjr  of 
the  second  part  for  each  and  every  5  miles, 
and  every  part  thereof,  the  same  is  trans- 
ported over  the  line  of  road  so  extended.  And 
it  is  iurther  agreed  by  and  between  the  par- 
ties hereto  that  for  the  transportation  of  all 
freight  other  than  coal,  and  all  passengers, 
from  the  city  of  Fort  Scott  to  the  terminus 
of  the  6  miles  of  road  now  built  by  said  par- 
ty of  the  first  part,  and  from  sucn  terminus 
to  the  city  of  Fort  Scott,  the  said  party  of 
the  second  part  shall  collect  and  receive  the 
entire  freight  moneys  and  fares,  60  per  cent 
of  which  said  party  of  the  first  part  shall  be 
entitled  to  receive,  and  said  party  of  the 
second  part  hereby  agrees  to  pay.  And  it  is 
further  expressly  agreed  that  in  the  event 
that  business  along  the  line  of  said  road  of 
the  party  of  the  first  part,  other  than  the 


by  the  lessee.     National  Bank  v.  Atlanta  ft  C. 
Air  Line  R.  Co.  25  S.  C.  216. 

And  a  railroad  company  owning  a  railroad 
and  having  the  profit  of  the  franchise  may  be 
held  primarily  responsible  for  loss  by  flre  orig- 
inating from  a  locomotive  running  on  such 
road  with  its  consent  In  the  transaction  of 
business  for  the  accommodation  of  which  Its 
franchise  was  procured,  though  It  had  leased  its 
franchise.  Ingersoll  v.  Stockbrldge  ft  P.  B.  Co. 
8  Allen,  438. 

And  the  fact  that  a  railroad  company  has 
leased  a  part  of  its  road  to  another  company, 
which  is  a  corporation  of  another  state  whose 
road  connects  with  It,  does  not  relieve  the  for- 
mer company  from  liability  for  the  loss  of  goods 
delivered  to  It  to  be  carried  over  its  road, 
occurring  upon  the  part  leased.  Langley  v. 
Boston  ft  M.  R.  Co.  10  Gray,  108. 

So,  a  depot  company  cannot  so  lease  or  trans- 
fer Its  interest  under  its  franchise  as  to  rid  it- 
self of  liability  to  a  person  injured  from  Its 
Improper  use.  A.  Backus  Jr.  &  Sons  v.  Detroit 
W.  Transit  &  Junction  E.  Co.  71  Mich.  646. 

And  the  lessor  of  a  railroad  cannot  escape 
liability  for  an  injury  caused  in  its  operation  by 
the  lessee  upon  the  theory  that  Its  tracks  are 
upon  its  private  grounds  and  for  its  own  con- 
venience, and  that  the  same  rule  must  be  applied 
as  would  apply  to  the  tradk  of  a  private  in- 
dividual extending  into  his  lumber  yard  or  the 
like,  where  it  was  authorized  by  law  to  acquire 
land  for  right  of  way  by  purchase  and  con- 
demnation and  to  make  connections  with  other 
railroads,  and  It  was  clothed  with  ample  power 
to  control  its  management  and  operation, 
whether  by  Itself  or  others.  Pennsylvania  Co. 
V.  EUett,  132  111.  654. 

So,  the  owner  of  a  railroad  which  has  leased 
the  same  is  not  relieved  from  liability  for  in- 
juries done  thereon  by  the  transfer  ot  possession 
thereof  to  a  receiver  by  a  decree  of  a  court  of 
competent  Jurisdiction,  unless  the  possession  of 
the  receiver  Is  exclusive  and  the  servants  of  the 
road  are  wholly  employed  and  controlled  by  hfm. 
Washington,  A.  ft  G.  R.  Co.  v.  Brown,  17  Wall. 
445,  21  L.  ed.  675. 

And  a  railroad  company  cannot  escape  lia- 
bility for  the  negligent  injury  to  property  com- 
mitted by  trains  on  its  line  on  the  ground  that 
it  had  leased  its  railroad  to  another  company, 
which  latter  company  had  under  an  order  of  the 
United  States  circuit  court  been  put  Into  the 
hands  of  receivers  who  were  operating  such  road 
44  L.  R.  A. 


at  the  time  of  such  injury.  Parr  v.  Spartan- 
burg, U.  A  C.  R.  Co.  48  S.  C.  197. 

So,  a  railroad  company  subject  to  the  provi- 
sions of  the  act  to  regulate  commerce  cannot, 
by  leasing  its  road,  free  itself  from  liability  for 
practices  made  illegal  by  that  statute.  Inde- 
pendent Refiners*  Asso.  v.  Western  N.  Y.  ft  P.  R. 
Co.  6  Inters.  Com.  Rep.  378. 

And  a  corporation  of  one  state  whose  stock 
Is  owned  by  a  corporation  of  another  state,  by 
which  the  road  is  managed,  and  which  appoints 
the  officers  and  agents  and  furnishes  the  rolling 
stock,  the  directors  of  the  former  company  be- 
ing selected  by  the  latter  company  and  quali- 
fied by  a  transfer  of  one  or  more  shares  of  stock 
to  them  before  an  election,  which  they  return 
on  vacating  their  office,  and  which  makes  an- 
nual statements  to  the  legislature,  in  which  its 
gross  receipts  for  the  year  are  nominally  divided 
among  the  companies,  is  liable  for  the  Infringe- 
ment of  a  patent  right  respecting  the  cars  used 
thereon.  New  York  ft  M.  Line  R.  Co.  v.  Wln- 
ans,  17  How.  81,  16  L.  ed.  27. 

e.  Authority  to  lease;  oonstruetion. 

Authority  to  lease  is  conferred  by  statute  In 
most  of  the  states.  These  statutes  generally 
confer  power  in  plain  and  direct  termd,  and 
have  consequently  given  rise  to  but  little  Judi- 
cial construction.  It  would  seem,  however,  that 
the  power  must  be  clearly  and  plainly  conferred, 
and  that  statutes  conferring  it  are  to  be  strict- 
ly construed. 

Thus,  where  the  power  to  sell  or  lease  Is  not 
expressly  conferred  upon  a  railway  corporation, 
It  will  not  arise  from  Implication  so  as  to  re- 
lieve It  from  liability  for  torts  of  a  lessee.  Ar- 
rowsmlth  v.  Nashville  ft  D.  R.  Co.  67  Fed.  Rep. 
165. 

In  the  above  case  Washington,  A.  ft  G.  R.  Co. 
V.  Brown,  17  Wall.  446,  21  L.  ed.  675,  supra, 
II.  b,  was  distinguished  upon  the  ground  that 
it  did  not  appear  in  that  case  that  the  lease 
had  been  made  by  authority  of  law,  and  it  ap- 
peared that  the  road  was  operated  by  one  of  the 
owners  in  Its  name,  and  that  the  person  injured 
held  a  ticket  of  the  lessor  company,  and  the 
question  of  the  effect  of  legislative  authority 
to  make  a  lease  upon  the  liability  of  the  lessor 
was  not  discussed. 

So,  the  ordinary  clause  In  a  railway  charter 
authorising  state  corporations  to  contract  with 
other  transportation  companies  for  the  mutual 
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carrying  of  coal,  should  be  sufficient  to  in- 
duce the  part^  of  the  first  part  to  desire  to 
operate  its  said  road,  then  the  said  party  of 
tne  first  part  3hall  have  the  right  to  cancel 
and  annul  this  contract,  first  giving  sixty 
days'  written  notice  of  its  intention  so  to  do 
and  paying  to  the  said  party  of  the  second 
part  all  moneys  due  it  for  freight  advances 
or  otherwise.  It  is  also  further  agreed  that, 
in  the  event  of  the  annulling  of  this  contract 
and  operation  of  the  said  road  by  the  said 
party  of  the  first  part,  it  shall  have  a  right 
of  way  for  its  trains  over  the  track  of  the 
said  part^  of  the  second  part  between  the 
point  of  intersection  of  the  two  roads  and 
the  city  of  Fort  Scott,  upon  such  terms  as 
may  be  reasonable  and  usual,  and  as  may  be 
agreed  upon  between  the  parties;  and,  in 
case  the  parties  are  unable  to  agree  upon 
such  terms,  then  each  may  choose  a  referee, 
who,  in  the  event  of  disagreement,  may  se- 
lect a  Uiird,  to  fix  such  terms,  and  their  de- 
cision shall  be  binding  upon  both  the  parties 


hereto.  In  witness  whereof,  the  said  parties 
have  caused  these  presents  to  be  subscribed, 
the  party  of  the  first  partby  its  president  and 
the  party  of  the  second  part  by  its  general 
manager,  and  have  caused  their  respective 
corporate  seals  to  be  hereunto  affixed  on  the 
day  and  year  first  above  written. 

Fort  Scott,  Southeastern  &,  Memphis 
Railway  Company, 

By  its  President,  B.  P.  McDonald. 

Missouri  River,  Fort  Scott,  &  Gulf 
Railroad  Ck>mpany, 
By  Geo.  H.  Nettleton,  General  Manager. 

The  injuries  to  the  plaintiff  in  error  oc- 
curred through  the  negligence  of  the  employ- 
ees of  the  above-named  lessee  company  in  the 
operation  of  the  leased  line.  Subsequently 
the  Ft.  Scott,  Southeastern,  &  Memphis  Rail- 
way Company  was  consolidated  with  other 
companies  into  the  Kansas  City,  Ft.  Scott, 
&  Memphis  Railroad  Company,  the  defendant 
in  error.  What  became  of  the  Missouri  River, 


transfer  of  goods  and  passengers  over  eacb 
other's  road  confers  no  authority  to  a  railroad 
to  lease  Its  road  and  franchises.  Thomas  v. 
West  Jersey  R.  Co.  101  U.  S.  71,  25  L.  ed.  950. 

And  act  of  Congress  of  July  4,  1884,  giving 
a  railroad  company  the  right  to  build  Its  road 
through  the  lands  of  the  Indian  Nations  upon 
condition  that  it  bind  itself,  its  successors  and 
assigns,  to  refrain  from  certain  acts,  that  being 
the  only  mention  made  of  the  word  "assigns," 
does  not  give  authority  to  lease  its  road.  Bris- 
coe V.  Southern  Kansas  R.  Co.  40  Fed.  Rep. 
273. 

And  Texas  Const,  art.  10,  |  5,  providing  that 
no  railroad  corporation  or  the  lessees  of  such 
corporation  shall  consolidate  with  any  other 
having  a  parallel  or  competing  line,  is  restric- 
tive upon  the  power  of  such  corporations,  and 
cannot  be  construed  as  a  grant  of  authority  to 
lease  so  as  to  release  the  lessor  of  a  railroad 
from  liability  for  failure  to  perform  Its  charter 
obligations.  Central  &  M.  R.  Co.  v.  Morris,  68 
Tex    58. 

And  New  York  act  of  1864,  requiring  a  lessee 
to  perform  certain  acts,  and  specifying,  among 
other  lessees,  other  rallroaa  companies  and  per- 
son or  persons,  does  not  confer  power  to  lease 
a  railroad  to  a  person  or  individual,  but  is  ap- 
plicable oDly  when  such  power  has  been  ob- 
tained. Abbott  V.  Johnstown.  G.  &  K.  Horse  R. 
Co.  80  N.  Y.  27,  36  Am.  Rep.  572. 

So,  a  statute  providing  for  the  leasing  of  con- 
tinuous lines  refers  to  corporations  of  the  state 
unless  an  express  intent  appears  that  it  shall  be 
applied  to  other  corporations.  Van  Steuben  v. 
Central  R.  Co.  178  Pa.  367,  34  L.  R.  A.  577. 

And  the  charter  of  a  railroad  and  the  laws  of 
a  state  under  which  it  exists,  giving  It  power 
to  lease  Its  road,  do  not  give  It  the  right  to 
exercise  such  power  oeyond  the  limits  of  the 
state.  Briscoe  v.  Southern  Kansas  R.  Co.  40 
Fed.  Rep.  273. 

And  Minn.  Gen.  Stat.  1878,  chap.  84.  S  69, 
providing  that  any  railroad  corporation  may 
lease  or  purchase  any  part  of  any  railroad  con- 
structed by  any  other  corporation  whose  lines 
of  road  are  continuous  or  connected  with  its 
own,  the  title  to  which  is  devoted  to  providing 
how  corporations  empowered  to  take  private 
property  for  public  use,  and  how  railroad  cor- 
porations, may  be  incorporated,  and  to  the  regu- 
lation of  such  corporations,  and  defining  their 
powers  and  duties,  refers  to  corporations  of  the 
state,  and  does  not  authorise  the  leasing  of  a 
railroad  in  the  state  by  a  railroad  company  of 
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another  state.  Freeman  v.  Minneapolis  ft  St. 
L.  R.  Co.  28  MiQD.  44a. 

And  where  a  railroad  company  chartered  by 
the  state  permits  a  foreign  railroad  corporation 
to  operate  a  part  of  its  road  In  the  state  under 
a  verbal  agreement,  and  the  two  railroads  form 
a  continuous  line  through  and  beyond  the  limits 
of  the  state,  the  domestic  company  will  be  liable 
for  Injuries  sustained  on  that  portion  of  its 
road  so  operated  by  the  foreign  company. 
Rlcketts  V.  Chesapeake  ft  O.  R.  Co.  S3  W.  Va. 
433,  7  L.  R.  A.  354. 

And  see  also,  on  the  subject  of  leasing  to 
foreign  corporations,  Naglee  v.  Alexandria  ft 
F.  R.  Co.  83  Va.  707,  supra,  I.,  and  Langley 
V.  Boston  ^M.  R.  Co.  10  Gray,  103,  supra,  II. 
b. 

So,  the  lease  of  a  railroad  will  not  be  deemed 
to  bave  been  authorized  by  Pa.  Acts  1861,  P. 
L.  140,  1870,  P.  L.  31,  authorising  such  lease 
where  the  roads  are  connected  either  directly  or 
by  intervening  lines  forming  a  continnous 
route  or  routes  for  the  transportation  of  per- 
sons and  property,  so  as  to  relieve  the  lessor 
company  from  liability  for  the  acts  of  the  les- 
see, where  nothing  In  the  lease  shows,  and  It  is 
not  plain,  that  the  roads  of  the  lessor  and  les- 
see were  connected  either  directly  or  by  an  In- 
tervening line.  Van  Steuben  v.  Central  R.  Co. 
178  Pa.  .167,  34  L.  R.  A.  577. 

This  note  Is  confined  to  the  question  of  the 
liability  of  the  lessor  or  licensor  of  a  railroad 
for  the  wrongful  acts  of  the  lessee  or  licensee, 
and  is  not  intended  to  include  the  question  of 
the  power  to  lease.  The  question  of  power  Is 
touched  iucidentaily  only,  as  bearing  upon  the 
question  of  liability,  and  as  It  appeared  Inci- 
dentally in  liability  cases. 

d.  Eftect  of  autliority, 

1.  Oonfliot  of  opinion. 

The  question  whether  the  leasing  of  a  rail- 
road under  a  mere  statutory  authority  to  lease 
will  relieve  the  lessor  from  liability  for  wrongs 
of  the  lessee  In  the  operation  of  the  road,  or 
whether,  in  order  to  accopapllsh  that  object.  It 
Is  also  necessary  that  the  statute  should  con- 
tain an  express  exemption  from  liability,  has 
given  rise  to  much  conflict  of  Judicial  opinion. 
The  more  general  rule,  however,  would  seem  to 
be  that  bare  authority  to  lease  would  be  snfll- 
cient  to  release  from  liability  for  wrongs  of 
the  lessee  In  the  operation  of  the  road,  but 
not  for  such  as  arose  from  defects  In  the  orlgi- 
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Ft.  Scott,  ft  Gulf  Railroad  Gompany  is  im- 
fnttterial.  Under  thestatutesof  this  state  the 
new  or  consolidated  company  became  liable 
<lor  the  obligations  of  the  old  or  oonetituent 
companies.  Berry  v.  Kansas  City,  Ft,  8.  d 
M.  B.  Co,  62  Kan.  760.  For  reasons  not  nee- 
eseary  to  explain,  the  liability  of  the  Ft. 
Scott,  Southeastern,  &  Memphis  Railway 
Company  to  the  plaintiff  in  error  was  not 
barred  by  the  statute  of  limitations  at  the 
time  of  the  consolidation;  nor  is  the  liability 
of  the  consolidated  company  barred,  if  it 
-ever  existed.  Did  it  ever  exist?  The  deter- 
mination of  this  Question  depends  upon  the 
interpretation  of  the  lease  above  quoted,  and 
the  effect  to  be  given  the  statute  which  au- 
-thorized  it  to  be  made.  If,  under  the  statute 
and  the  lease,  the  injury  inflicted  upon  the 
plaintiff  in  error  was  wholly  the  act  of  the 
lessee  company,  it  alone  was  liable.  If,  on 
the  other  hand,  the  injury  was  wholly  or  in 
part  the  act  of  the  lessor  company,  it  was 
liaule,  and  its  liability  has  descended  upon 


the  defendant  in  error.  The  court  below 
held  it  to  have  been  the  act  of  the  lessee  com- 
pany, and  in  this  view  we  concur.  The  lease 
in  question  was  made  under  the  authority  of 
chap.  92,  Laws  1870,  9  2  of  which  reads: 
"Any  railroad  company  in  this-  state  existing 
under  general  or  special  laws  may  lease  its 
road  to  any  other  railroad  company,  organ- 
ized under  the  laws  of  this  state,  or  to  any 
railroad  company  duly  organized  and  exist- 
ing under  the  laws  of  an  adjoining  state 
whose  line  of  railroad  shall  so  connect  with 
the  leased  road  as  to  form  a  continuous  line." 
That  a  railroad  company  may  not  lease  ite 
line,  and  turn  the  operation  of  its  road  over 
to  another  railroad  company,  without  legis- 
lative authority  for  so  doing,  may  be  con- 
ceded. It  takes  to  Itself  a  public  franchise, 
and  unless  authorized  te  do  so,  may  not  de- 
cline to  perform  the  duties  it  has  voluntarily 
assumed.  That  it  may,  by  legislative  permis- 
sion, lease  ite  property,  and  put  another  in 
the  performance  of  its  duties,  may  likewise 


-nal  construction.  Bat  the  rule  that  a  special 
fltetntory  exemption  is  necessary  is  ably  sup- 
.ported  and  tenaciously  adhered  to. 

2.  Rule  requiring  epeoial  ttatuiary  exemption. 

Tbe  rule  adopted  by  some  of  the  states,  among 
tc-hich  are  North  Carolina,  South  Carolina, 
•Ohio,  and  Nebraska,  is  that  however  many 
leases  or  subleases  of  a  railroad  may  have  been 
made,  the  law  attaches  to  the  actual  exercise 
of  the  privilege  of  carrying  passengers  and 
freight  the  compensatory  obligation  to  the  pub- 
lic to  use  ordinary  care  for  the  safety  of  both 
the  persons  and  property  so  transferred.  But 
'the  carrier  who  simply  substitutes,  with  the 
consent  of  the  state,  another  in  his  place,  can- 
pot  establish  his  own  right  of  exemption  from 
responsibility  for  the  wrongs  of  the  substitute, 
unless  he  can  show,  not  only  explicit  authority 
to  lease  the  property,  but  also  to  rid  himself  of 
the  responsibility.  Logan  v.  North  Carolina 
fl.  Co.  116  N.  C.  940. 

Under  this  rule  legislative  consent  to  the  leas- 
ing of  a  railroad  is  not  alone  sulllclent  to  release 
the  owner  from  Its  obligations  to  the  public,  and 
will  not,  without  more,  release  It  from  liability 
for  the  torts  committed  by  the  lessee.  Single- 
ton V.  Southwestern  R.  Co.  70  Ga.  464,  48  Am. 
Rep.  574. 

In  the  above  case,  Jones  v.  Georgia  Southern 
R.  Co.  66  Ga.  658,  infra,  VII.,  was  distinguished 
upon  the  ground  that  the  case  at  bar  arose,  not 
between  the  lessee  company  and  one  of  Its 
servants,  but  between  the  owner  of  the  railroad 
operated  by  the  lessee  company  in  its  name,  and 
the  public,  in  the  exercise  of  one  of  Its  most 
Important  franchises — the  transportation  of 
passengers.. 

Exemption  from  liability  on  the  part  of  a  les- 
«or  of  a  railroad  for  damages  for  acts  of  the 
lessee  Is  not  necessarily  implied  from  a  lease 
made  with  legislative  authority,  giving  the  les- 
see the  exclusive  control  and  possession  of  the 
road.  Heron  v.  St.  Paul,  M.  &  M.  R.  Co.  68 
Minn.  542. 

And  a  lease  of  a  railroad,  though  duly  au- 
-thorlzed  by  law,  will  not  release  the  railroad 
company  from  liability  for  a  failure  to  discharge 
its  charter  obligations,  unless  the  law  giving  the 
4)ower  to  make  the  lease  contains  a  provision 
to  that  effect.  Central  &  M.  R.  Co.  v.  Morris, 
•68  Tex.  69. 

And  a  railroad  company  cannot  by  leasing  Its 
property  absolve  Itself  from  liability  for  an  in- 
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Jury  to  a  person  caused  by  the  negligence  of 
the  lessee  In  the  operation  of  the  road,  unless 
such  exemption  Is  expressly  authorized  by  legis- 
lative authority.  Driscoll  v.  Norwich  &  W.  R. 
Co.  65  Conn.  230. 

The  original  obligation  of  a  railroad  company 
to  the  public  cannot  be  discharged  by  a  transfer 
of  Its  franchises  to  another  company  except  by 
legislative  enactment,  consenting  to  and  author- 
izing such  transfer  and  exempting  It  from  lia- 
bility, and  mere  legislative  consent  without  re- 
lease from  the  obligations  to  the  public  Is  not 
sufficient.  Chollette  v.  Omaha  &  R.  Valley  R. 
Co.  26  Neb.  159,  4  L.  R.  A.  135. 

So,  the  consent  of  the  state  that  a  railroad 
company  might  lease  Its  road  Is  not  a  consent 
to  the  surrender  of  any  of  the  rights  of  the 
public  In  and  to  or  connected  with  the  charter 
of  such  railroad  company,  where  It  is  not  ex- 
pressed In  the  law  permitting  the  lease.  Fisher 
V.  Baltimore  &  O.  &  C.  O.  R.  Cos.  3  Ohio  N. 
P.  283. 

And  a  charter  of  a  railway  company  authoriz- 
ing It  to  farm  out  or  lease  Its  road  to  another 
company,  and  the  fact  that  a  railroad  has  done 
so,  do  not  exempt  it  from  responsibility  for 
negligent  acts  of  the  lessee  by  which  cattle  are 
killed,  in  the  absence  of  any  positive  granting 
of  such  exemption.  Harmon  v.  Columbia  &  G.* 
R.  Co.  28  S.  C.  401. 

And  the  lessor  of  a  railroad  cannot  be  said  to 
have  performed  the  public  duty  owed  by  It 
under  Its  charter  where  It  permits  Its  lessee  to 
use  locomotive  engines  which  are  neither  safe 
nor  suitable  for  guarding  against  fire.  Fisher  v. 
Baltimore  &  O.  &  C.  O.  R.  Cos.  3  Ohio  N.  P.  283. 

And  the  liability  of  a  railroad  corporation  for 
injuries  by  the  wrongful  acts  of  a  lessee  or 
other  person  done  In  the  exercise  by  its  permis- 
sion of  any  of  Its  franchises  is  not  limited  to 
wrongs  done  by  them  while  In  the  performance 
of  acts  which  they  would  have  had  no  right  to 
perform  except  under  the  charter  of  the  com- 
pany sought  to  be  made  liable.  Balsley  v.  St. 
Louis,  A.  &  T.  R.  Co.  119  111.  68,  69  Am.  Rep. 
784. 

There  is  no  distinction  between  the  liability 
of  a  lessor  of  a  railroad  for  an  Injury  sustained 
by  reason  of  some  omission  of  duty  resting  upon 
the  lessor, — as,  for  example,  for  a  defective  con- 
dition of  the  track  or  of  a  bridge  existing  at  the 
time  of  the  lease, — ^and  an  Injury  arising  from 
negligence  of  the  lessee's  servants  In  running 
the  trains.  Harmon  v.  Columbia  &  O.  R.  Co, 
28  S.  C.  401. 
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be  ccDceded;  and  when,  in  pursuance  to  the 
authority  conferred,  an  instrument  of  lease 
ia  executed,  such  instrument  must  be  con- 
strued, we  think,  as  like  instruments  be- 
tween other  corporations  or  between  private 
individuals.  If  the  authority  to  lease  is 
general  the  lease  may  be  general  in  its 
terms,  and  without  conditions,  except  such 
as  the  parties  choose  to  insert.  If  the 
authority  to  lease  be  general,  the  les- 
sor may  put  the  lessee  wholly  and  fully  in 
the  possession  of  its  roadbed  and  other  prop- 
erty for  the  purpose  of  exclusive  operation 
by  the  latter.  In  the  case  of  the  lease  in 
question  this  was  done.  Upon  the  lessee  was 
conferred  "the  exclusive  right  to  run  and  op- 
erate its  trains  of  cars  over  and  upon  the 
track  of  the  party  of  the  first  part."  No- 
where in  the  instrument  is  there  any  lan- 
guage limiting  this  full  and  complete  ces- 
sion of  authority,  but  there  is  elsewhere  in 
it  language  which,  by  strong  implication, 
confirms  and  strengthens  the  general  grant. 


In  pursuance  to  this  instrument  the  lessor 
company  put  the  lessee  company  in  the  ex- 
clusive possession  and  operation  of  its  road- 
bed, and  in  the  exclusive  discharge  of  tt» 
franchise  as  a 'public  carrier.  While  thus 
in  possession  and  operation  of  the  leased 
road,  and  in  the  discharge  of  the  lessor *« 
franchise,  the  lessee  committed  the  tort  in 
question  through  the  agency  of  its  own  train 
of  cars  negligently  operate  by  its  own  em- 
ployees, upon  what  just  leeal  principle* 
therefore,  can  the  lessor  be  held  liable  for  the 
wrong  thus  wholly  committed  by  another, 
and  which  it  was  powerless  to  prevent.  At 
common  law  the  lessor  is  not  liabl«  for  the 
tenant's  neglig^ence  in  the  use  of  the  leased 
premises  resulting  in  injuries  (o  another, 
unless  a  rieht  of  control  in  such  respect  is 
reserved.  Wood,  Land  Jt  T.  9  539.  If,  there- 
fore, the  question  were  determinable  upon 
principles  pertaining  to  lessors  and  lessees 
as  inaividuals,  the  plaintiff  in  error  could 
have  no  cause  of  complaint.    It  is  asserted, 


So.  the  rale  of  liability  has  been  arrived  at 
through  the  construction  placed  upon  the  pecu- 
liar language  of  some  of  the  statutes  authoris- 
ing the  lease  in  some  of  the  cases. 

Thus,  Iowa  Code,  ||  1278.  1307.  making  les- 
sees of  railroads  liable  to  the  same  extent  as 
the  corporation,  merely  supplies  a  cumulative 
remedy,  and  does  not  release  the  owner  of  the 
road  from  liability  for  it«  operation.  Bower  v. 
Burlington  &  S.  W.  R.  Co.  42  Iowa.  646. 

And  Iowa  Code,  |  1300,  with  reference  to  rail- 
roads, providing  that  any  such  corporation  may 
sell  or  lease  its  railroad  property  and  franchises 
or  make  Joint  running  arrangements  with  any 
corporation  owning  or  operating  any  connecting 
railroad,  and  the  corporation  operating  the  rail- 
way of  another  shall  in  all  respects  be  liable  In 
the  same  manner  and  to  the  same  extent  as 
though  such  railway  belonged  to  it,  does  not  dis- 
charge the  lessor  company  from  any  of  its  cor- 
porate duties  or  liabilities,  but  simply  imposes 
"an  additional  liability  upon  the  lessee  while 
operating  it.  Chicago  &  N.  W.  E.  Co.  v.  Crane, 
113  U.  S.  424.  28  L.  ed.  1064. 

And  the  effect  of  Mass.  Stat.  1873.  chap.  49, 
providing  that  a  railroad  may  lease  its  road  and 
franchises  and  contract  with  any  responsible 
parties  for  the  operation  of  Its  road,  but  such 
.lease  or  contract  shall  not  release  or  exempt 
said  company  from  any  duties  and  liabilities  or 
restrictions  to  which  It  would  otherwise  be  sub- 
ject, is  that  the  railroad  company  has  the  same 
liability  to  persons  Injured  in  the  operation  and 
management  of  the  road  while  the  lease  Is  In 
force  which  it  would  have  haJ  If  the  injury  had 
been  sustained  while  the  company  was  itself 
managing  Its  road.  Quested  v.  Newburyport 
&  A.  Horse  R.  Co.  127  Mass.  204. 

So,  the  owner  of  a  railroad  is  liable,  under 
Illinois  railroad  and  warehouse  act,  |  38,  pro- 
viding that  It  shall  be  the  duty  of  all  railroad 
corporations  to  keep  their  right  of  way  clear 
from  dead  grass,  dry  weeds,  or  other  dangerous 
combustible  material.  Imposing  a  penalty  for 
violation  thereof,  for  damage  caused  by  fire 
communicated  by  the  negligent  act  of  the  em- 
ployees of  a  lessee  of  the  road.  Pittsburg,  C.  & 
St.  L.  R.  Co.  V.  Campbell,  86  III.  443. 

And  a  railroad  company  which  has  leased  its 
road  to  another  company  Is  liable  undea*  the 
state  statute  for  the  destruction  of  property  by 
fire  through  the  neglect  of  the  lessee  company 
to  keep  its  right  of  way  clear  from  dead  grass, 
dried  weeds,  etc,  though  the  legislature  may 
have  conferred  upon  the  lessee  company  all  the 
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powers  of  the  lessor,  where  there  was  no  expresa 
exemption  from  liability.  Balsley  v.  St.  Louis. 
A.  &  T.  li.  R.  Co.  110  111.  68,  69  Am.  Rep.  784. 

So,  a  railroad  company  which  has  leased  Its 
road  Is  nevertheless  liable,  under  Me.  Rev.  Stat. 
1857.  chap.  61.  |  38.  providing  that  when  » 
building  or  other  property  Is  Injured  by  fire 
communicated  by  an  engine  used  upon  Its  track 
by  the  lessee,  the  corporation  using  It  Is  respon- 
sible for  such  injury,  where  the  statute  author- 
ising the  lease  expressly  provides  that  nothing 
in  such  lease  shall  exonerate  the  lessor  from 
any  duty  or  liability  imposed  by  Its  charter,  or 
any  general  law  of  the  state.  Bean  v.  Atlantic 
&  St.  L.  R.  Co.  63  Me.  293. 

And  under  Me.  Stat.  1853.  chap.  150,  |  1.  an- 
thorlxlng  railroad  companies  to  lease  their 
roads,  and  providing  that  nothing  contained  in 
such  act  or  any  lease  or  contract  entered  into 
under  It  should  exonerate  the  company  or  stock- 
holders thereof  from  any  duties  or  liabilities 
the  owner  of  the  road  assumed  by  the  accept- 
ance of  its  charter  or  which  were  afterwards 
rightfully  imposed  upon  it  by  the  laws  of  the 
state,  such  duties  were,  at  least  for  the  purpos- 
es of  a  remedy,  to  remain  and  continue  to  be 
obligatory  upon  it  in  the  same  manner  and  to  the 
same  extent  as  if  the  lease  had  not  been  execut- 
ed, and  the  possession  and  management  trans- 
ferred to  lessees,  and  such  liability  is  not  rf^- 
stricted  to  such  claims  as  arise  from  duties  with 
relation  to  the  structure  of  the  road,  or  from 
neglect  properly  to  construct  and  fence  It,  as 
distinguished  from  duties  arising  from  its  man- 
agement and  operation.  Stearns  v.  Atlantic  & 
St.  L.  R.  Co.  46  Mc.  95. 

So,  the  facts  that  an  act  enabling  a  railroad 
corporation  to  lease  Its  road  calls  for  a  respon- 
sible lessee,  and  that  such  lessee  Is  liable  for 
injuries  caused  by  his  negligent  management, 
do  not  release  the  lessor  from  liability  for  In- 
juries caused  by  the  operation  or  management 
of  the  road  during  the  life  of  the  lease.  Ques- 
ted V.  Newburyport  &  A.  Horse  R.  Co.  127  Mass. 
204. 

And  a  street-railway  company  empowered  to 
construct  a  street  railroad,  and  made  liable  for 
any  loss  or  Injury  sustained  from  its  careless- 
liess  or  negliirence  In  the  management  o<r  coo- 
Ktructton  of  its  road,  which  transfers  a  part 
thereof  to  another  street  rail  rood  company  un- 
der an  agreement  that  the  second  company  Is 
to  stand  in  the  place  of  the  first  so  far  as  the 
road  Is  concerned,  taking  the  lease  subject  to  all 
the  conditions,  restrictions,  duties,  and  liablll* 
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however,  that  the  lessor  company,  having 
taken  upon  itself  the  obligation  to  operate 
a  railroad,  could  not,  even  under  the  au- 
thority to  lease,  so  far  abdicate  its  franchise 
as  to  escape  responsibility  for  injuries  to 
third  persons  occurring  incident  to  the  per- 
formance of  the  duty  by  its  substituted 
agency,  the  lessee  company;  that  in  order 
to  do  so,  a  legislative  exemption  must  be  ex- 
pressed, and  that  the  mere  authority  to 
lease  does  not  imply  the  necessary  exemption. 
The  ])laintiff  in  error  is  mistaken.  The  ex- 
emption need  not  be  expressed.  It  may  be 
implied,  and  a  general  authority  to  lease  is 
sumcient  to  raise  the  implication.  To  hold 
otherwise  it  would  have  to  be  that  the  lessee 
company  was  not  a  lessee,  but  was  a  mere 
aeent  of  the  lessor;  and,. indeed,  counsel  for 
plaintiff  in  error  would  have  it  thought  that 
such  was  the  case.  The  statute,  however,  only 
authorizes  the  making  of  leases,  not  con- 
tracts of  agency.  The  instruments  author- 
ized by  it  are  designated  as  "leases,"  and 


when  an  agreement  between  two  railroad 
companies  is  expressed  in  terms  fit  and  apt 
to  create  the  relation  of  lessor  and  lessee  it 
will  be  held  to  be  what  the  statute  author- 
izes,— a  lease.  When  a  lease  is  made,  what 
reason  can  exist  for  not  attaching  to  it  the 
ordinary  common-law  consequences  of  such 
contracts, — liability  of  the  lessee  to  third 
persons  for  the  negligent  use  of  the  leased 
premises,  and  nonliability  of  the  lessor  when 
no  right  of  control  over  the  lessee  has  been 
reserved?  The  demands  of  public  policy  are 
satisfied,  and  the  rights  of  third  persons  se- 
cured b^  the  imposition  upon  the  lessee  of 
all  liability  incident  to  the  exercise  of  the 
franchise  by  it,  and  the  demands  of  what  the 
common  law  in  such  cases  esteems  to  be  just 
are  likewise  secured  by  exempting  the  lessor 
from  liability.  With  the  exception  of  the 
cases  of  Logan  v.  North  Carolina  R,  Co.  119 
N.  C.  940,  and  Harmon  v.  Columbia  d  O.  R, 
Co.  28  S.  C.  401,  all  the  authorities  are  op- 
posed to  the  contention  of  plaintiff  in  error. 


ties  Imposed  upon  the  owner,  and  agreeing  to 
defend  all  suits  against  It,  which  lease  and  as- 
signment are  ratified  and  confirmed  and  declared 
valid  by  statute,  and  all  acts  done  thereunder 
declared  legal,  is  not  thereby  exonerated  from 
all  responsibility  to  persons  injured  upon  that 
part  of  the  railroad  which  was  leased,  as  such 
act.  though  a  sanction  to  the  contract,  con- 
tains nothing  by  way  of  exoneration  from  the 
primary  responsibility  of  the  lessor.  Braslln  r. 
Somerville  Horse  R.  Co.  145  Mass.  64. 

So,  a  corporation  chartered  by  Congress  Is  a 
corporation  of  another  state  within  the  mean- 
ing of  Mo.  act  March  24,  1870,  providing  that  a 
corporation  <MF  that  state  leasing  its  road  to  a 
corporation  of  another  state  shall  remain  liable 
as  if  It  operated  the  road  itself.  Smith  v.  Pa- 
cific R.  Co.  ei  Mo.  17. 

But  an  action  against  a  railroad  company 
which  had  leased  its  road  to  a  corporation  of 
another  state,  for  dam.iges  caused  by  the  negli- 
gence of  the  employees  of  the  lessee  road,  can 
only  be  maintained  In  Missouri  under  Rev.  Stat. 
1870.  I  790.  providing  that  the  lessor  company 
shall  remain  liable  as  If  It  operated  the  road 
Itself,  and  In  such  case  the  negligence  of  the  les- 
see company,  and  that  the  lessor  company  had 
leased  its  road  to  that  company,  must  be  alleged 
and  proved.  Main  v.  Hannibal  &  St.  J.  R.  Co. 
18  Mo.  App.  388. 

3.  Rule  that  general  authority  to  lease  ie  auffl- 

oient. 

Upon  the  other  hand,  the  authorities  of  a 
greater  number  of  the  states  have  adopted  the 
rule  that  where  there  Is  express  authority  for  a 
particular  railroad  to  lease  all  Its  franchises  to 
another  company,  or  where  there  is  general 
statutory  authority  by  which  railroad  corpora- 
tions may  lease  to  other  roads,  a  railroad  may 
execute  such  a  lease,  and  If  made  without  the 
reservation  of  any  control  over  the  operation  of 
the  road  by  the  lessee,  it  Is  exempt  from  liabili- 
ty for  torts  committed  by  the  lessee.  Von 
Steaben  v.  Central  R.  Co.  4  Pa.  Dlst.  R.  153; 
Brisroe  v.  Southern  Kansas  R.  Co.  40  Fed.  Rep. 
273  ;  and  see  Cabuthbbs  v.  Kansas  City,  Ft.  S. 
&  M.  R.  Co. 

And  that  where  one  railroad  company  Is  au- 
thorized by  law  to  contract  or  lease  Its  road  to 
another  company.  It  Is  not  responsible  for  the 
torts  committed  by  the  other  company  In  the 
running  of  Its  trains  or  the  management  of  the 
road.  Lakin  v.  Willamette  Valley  &  C.  R.  Co. 
13  Or.  436,  67  Am.  Rep.  25;  Miller  v.  New 
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York,  L.  &  W.  R.  Co.  125  N.  Y.  118 ;  Briscoe  v. 
Southern  Kansas  R.  Co.  40  Fed.  Rep.  273. 

But  to  absoWe  the  lessor  from  liability  the 
lease  must  be  authorized  by  legislative  author- 
ity. Briscoe  v.  Southern  Kansas  R.  Co.  40  Fed. 
Rep.  273. 

Under  this  rule,  the  lease  of  a  railroad  under 
due  authority  of  law  effects  a  transfer  of  rights 
and  liabilities  in  its  management,  so  that  the 
corporation  owning  the  railroad  is  discharged 
from  responsibility  for  the  lessee's  torts.  Mis- 
souri P.  R.  Co.  V.  Watts,  63  Tex.  549. 

And  where  the  state  consents  to  the  leasing 
of  a  railroad,  the  responsibility  for  the  future 
management  and  operation  of  the  road  Is  exclu- 
sively Imposed  upon  the  lessee  as  the  lawful 
substitute  of  the  company  owning  the  road,  be- 
ing liable  for  all  Its  torts  and  contracts,  though 
the  lessor  was  not  specially  exempted.  Arrow- 
smith  V.  Nashville  k  D.  R.  Co.  57  Fed.  Rep.  165. 

Thus,  the  owner  of  a  railroad  cannot  be  held 
liable  for  an  Injury  to  a  brakeman  on  a  train 
which  Is  being  operated  by  and  under  the  con- 
trol of  another  company  under  a  contract  giv- 
ing it  such  management  and  control,  where 
there  is  an  express  statute  authorizing  such 
agreement.  Philips  y.  Northern  R.  Co.  62  Hun, 
233. 

A  railroad  company  which  has  leased  Its  road 
under  due  authority  of  law  Is  not  liable  for  in- 
juries inflicted  by  the  lessee  company  upon  its 
own  agents  or  servants  In  operating  the  road. 
Virginia  Midland  R.  Co.  v.  Washington,  86  Va. 
€20,  7  L.  R.  A.  344. 

And  a  contract  between  two  railroad  compa- 
nies by  which  the  railway  of  the  one  was  leasedi 
to  the  other  at  a  compensation  of  a  certain  per 
cent  of  the  gross  receipts  under  which  the  road 
was  to  be  operated,  and  was  In  Its  movements 
to  be  under  the  control  of  the  lessee  company 
alone,  does  not  render  the  lessor  liable  for  an 
Injury  to  a  third  person  In  the  operation  of 
the  road,  the  lessee  only  being  liable.  Philips 
V.  Northem  R.  Co.  62  Hun,  233. 

And  where,  under  legislative  authority,  one 
railroad  company  leases  Its  road  to  another 
granting  the  exclusive  control  and  possession^ 
and  the  lessee,  also  under  legislative  authority, 
grants  to  another  company  which  owns  and  oper- 
ates a  road  at  the  place  In  question,  the  right 
to  run  its  trains  over  such  road,  retaining  the 
possession  and  control  of  the  road,  the  first  les- 
sor is  not  liable  for  damages  caused  by  sparks 
and  fire  thrown  by  passing  engines  into  combus- 
tible material  which  was  negligently  permitted 
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The  case  of  Heron  y.  8t.  Paul,  M.  d  M.  R. 
<7o.  68  Minn.  642,  is  so  instructive  upon  this 
question  that  we  quote  from  it  at  length; 
"We  shall  consider  first  the  liability  of  the 
St.  Paul,  Minneapolis,  k  Manitoba  Railway 
Company.  There  is  a  conflict  of  authorities 
upon  the  question  whether  a  company  which 
leases  its  railroad  to  another  company  under 
authority  of  law  is  liable  for  the  negligence 
of  the  lessee  in  operating  the  road  under  the 
lease.  Some  courts  hold  that  the  lessor  is 
liable  unless  the  statute  which  grants  the 
right  to  lease  expressly  exempts  the  lessor 
from  liability;  that  there  can  never  be  an 
exoneration  from  liability  bv  implication; 
while  others  hold  that  the  lessor  is  exon- 
erated from  liability  for  the  negligence  of  the 
lessee  in  operating  the  road  where  the  lease 
is  authorized,  although  the  statute  authoriz- 
ing it  does  not  contain  any  express  provision 
relieving  it  from  liability.  In  our  opinion, 
upon  both  principle  and  authority,  the  lat- 
ter is  the  better  doctrine.     It  is  unnecessary 


to  review  the  authorities  on  the  subject,  aa 
most  of  them  will  be  found  collated  in  the 
text-books.  See  2  Elliott,  Railroads,  f  S  467 
et  seq.  The  reasons  in  support  of  this  posi- 
tion are  well  and  forcibly  stated  by  Jud^e 
Elliott,  aa  follows:  'It  must  be  assumed, 
that  in  granting  the  authority  to  execute  a 
lease  the  legislature  had  in  mind  former 
statutes  as  well  as  the  established  rules  of 
the  common  law.  When  power  to  execute  a 
lease  is  conferred  upon  a  corporation,  the 
legislature  must,  in  the  absence  of  counter- 
vailing language,  be  deemed  to  intend  to  au- 
thorize the  execution  of  such  an  instrument 
as  the  established  law  regards  as  a  lease. 
The  law  enters  as  a  silent  factor  into  every 
contract,  and  hence  of  every  lease  it  is  an 
important  element.  The  l^fal  effect  of  a 
lease  is  to  transfer  for  a  prescribed  period 
of  time  the  possession  and  control  of  the 
property  to  tne  lessee.  In  authorizing  the 
execution  of  a  lease,  the  legislature  grants 
the  right  to  execute  and  carry  into  effect 


to  accumulate  and  remain  on  the  right  of  way. 
Heron  ▼.  St.  Paul,  M.  &  M.  R.  Co.  68  Minn. 
542. 

So,  a  railroad  company  Is  not  responsible  for 
the  act  of  an  engineer  and  fireman  in  running 
an  engine  which  it  has  rented  to  a  bridge  com- 
pany using  It  as  a  switch  engine  on  a  bridge 
used  by  several  other  railroad  companies  at  a 
specified  rental,  besides  the  payment  of  the  ex- 
penses of  running  It  and  the  wages  of  the  en- 
gineer and  fireman,  though  they  are  carried  on 
the  pay-roll  of  the  lessor  railroad  company. 
Nason  y.  Kansas  City,  Ft.  S.  &  M.  R.  Co.  22  U. 
S.  App.  220 ;  Byrne  v.  Kansas  City,  Ft.  S.  &  M. 
R.  Co.  61  Fed.  Rep.  605,  9  C.  C.  A.  666,  24  L. 
R.  A.  693. 

And  a  railroad  company  sued  for  failure  to 
maintain  proper  cattle  guards  at  designated 
points  Is  entitled  to  defend  on  the  ground  that 
the  road  was  In  the  hands  of  a  lessee,  though 
no  pleading  was  filed  by  It.  Denver,  M.  &  A.  K. 
Co.  V    Cowgill,  44  Kan.  825. 

And  a  contract  between  a  domestic  railroad 
corporation  and  a  foreign  railway  corporation 
by  which  the  foreign  c«  rporatlon  was  allowed  to 
run  lt3  coal  trains  over  the  road  of  the  domestic 
company,  the  domestic  company  to  keep  the 
tracks  In  order  and  furnish  facilities  for  procur- 
ing water  and  fuel,  is  lawful  under  N.  Y.  Laws 
1890,  ch.ap.  565,  |  7S,  as  amended  by  Laws 
1893,  chap.  484,  providing  that  any  railroad  cor- 
poration or  any  corporation  owning  or  operat- 
ing a  railroad  within  the  state  may  contract 
with  any  other  corporation  for  the  use  of  their 
respective  roads  or  routes,  or  any  part  thereof, 
and  thereafter  use  the  same  In  such  manner 
and  for  such  time  as  may  be  prescribed  in  such 
contract,  and  the  lessor  in  such  contract  can* 
flK)t  be  held  liable  for  an  Injury  Inflicted  upon  a 
person  by  a  train  of  the  lessee  company  through 
the  negligence  of  the  persons  In  charge.  Cain 
V.  Syracuse.  B.  &  N.  Y.  R.  Co.  27  App.  Div.  376. 
In  the  above  case,  Abbott  v.  Johnstown,  G.  & 
K.  Horse  R.  Co.  80  N.  Y.  27.  36  Am.  Rep.  572, 
supra,  II.  a,  was  distinguished  upon  the  ground 
that  the  point  upon  which  that  case  turned  was 
that  the  statute  did  not  expressly  authorize  the 
railroad  corporation  to  lease  Its  railroad  to  an 
individual,  and  that  therefore  the  company  was 
without  excuse  for  the  negligent  use  by  its  lea- 
see of  its  corporate  right  and  privileges. 

So,  the  fact  that  a  locomotive  engine  from 
which  fire  was  communicated  to  neighboring 
V"operty  was  not  among  the  specific  property 
originally  leased  by  the  owner  of  the  road  to 
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the  lessee  under  whose  operation  the  injury 
occurred,  does  not  relieve  the  owner  from  liabil- 
ity therefor.  Stearns  v.  Atlantic  &  St.  L.  R. 
Co.  46  Me.  117. 

But  although  a  railroad  company  may  leaae 
its  road  to.  and  allow  it  to  be  operated  by,  an- 
other company,  thereby  making  Itself  responil- 
ble  for  acts  done  upon  the  road  which  Is  leased, 
neither  company  loses  Its  identity,  and  where 
the  two  operate  a  continuous  line,  any  tort 
committed  by  the  one  or  the  other  on  a  part  be- 
longing to  the  one  or  the  other  should  be  ao  al- 
leged and  proved,— especially  where  both  roads 
are  constructed  through  territory  of  the  same 
county.     Central  R.  Co.  v.  Brinson.  64  Oa.  475. 

4.  Ne^ietsity  of  entire  control  by  leeeee. 

A  railroad  company  leasing  its  road  and  cor- 
porate franchises  to  another  is  exempt  from  lla- 
bilRy  for  negligence  In  the  operation  of  the  road 
by  the  lessee  If  the  lease  was  made  under  legis- 
lative authority  and  no  control  was  reserved  by 
the  lessor,  but,  if  the  lessor  continued  even  in 
partial  control  and  management  of  its  road.  It 
would  be  liable.  Sczlwak  v.  Philadelphia  ft  R. 
It.  Co.  4  Pa.  Dist.  R.  339.  And  see  Cabutuebs 
V.  Kansas  City,  Ft.  S.  &  M.  R.  Co. 

And  a  company  owning  a  railroad  npon  which 
a  personal  injury  is  inflicted  upon  a  passenger 
Is  not  responsible  therefor  where  another  com- 
pany has  at  the  time  the  exclusive  control  and 
management  of  the  road,  and  the  locomotive  by 
which  the  injury  is  done  Is  being  operated  by 
the  employees  of  the  latter  company.  Harper 
V.  Newport  News  &  M.  Valley  R.  Co.  90  Ky.  359. 

But  where  the  owner  o*  a  railroad  leases  the 
Hime.  and  the  lessee  surrenders  all  control  and 
custody  over  the  cars  and  engines,  and  commits 
them  to  the  exclusive  charge  of  the  lessor,  re- 
sponsibility for  a  negligent  injury  to  a  third 
person  by  running  a  train  of  cars  over  a  hand- 
car on  which  he  Is  riding  will  rest  with  the 
lessor  and  not  with  the  lessee,  notwithstanding 
that  it  owns  the  cars;  but  If  the  employees  of 
both  companies  are  engaged  and  co-operating  In 
running  the  cars,  and  Jointly  controlling  them, 
both  the  lessor  and  lessee  will  be  liable.  Naah- 
vllle  ft  C.  R.  Co.  V.  Carroll,  6  Helsk.  847. 

So,  a  railroad  company,  existing  under  a 
charter  making  railroad  corporations  liable  for 
all  damages  sustained  by  any  person  in  conse- 
quence of  any  neglect  of  any  of  their  agents, 
and  subjecting  railroad  corporations  to  liability 
for  injuries  occasioned  by  the  negligence  or  care- 
lessness of  any  person  employed  in  conducting 
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Buch  an  iDBtrument  as  deyeeU  the  lessor  of 
possession  and  control,  and  places  it  in  the 
lessee  to  the  exclusion  of  the  lessor.  The 
possession  of  the  one  party  is  excluded,  and 
that  of  the  other  is  made  complete,  by  legis- 
lative sanction.  ...  It  cannot  be  doubt- 
ed that  a  statute  conferring  general  author- 
ity to  sell  means  a  complete  and  effective 
sale,  and  upon  the  same  principle  it  must  be 
concluded  that  the  power  to  lease,  unless 
qualified  and  limited  by  statute,  is  a  power  to 
make  a  complete  and  effective  lease.  A  com- 
plete and  effective  lease  certainly  vests  the 
right  of  possession,  control,  and  manage- 
ment in  the  lessee,  since  no  other  effect  can 
be  assigned  such  a  lease  without  a  direct 
and  palpable  violation  of  long  and  well-es- 
tablishea  principles  of  law.  ...  In 
granting  authority  to  lease,  the  legislature 
■empowers  the  lessor  company  to  transfer  the 
•duty  of  operating  the  road  to  the  lessee,  and 
in  doing  what  the  legislature  authorizes  no 
rule   of   public   policy   is   violated.     .     .     . 


The  courts  which  assert  the  theoiy  mentioned 
[that  there  must  be  an  express  exemption 
from  liability  in  order  to  exonerate  the  les- 
sor] tacitly  assume  that  in  granting  author- 
ity to  lease  the  legislature  granted  some- 
thing less  than  an  authority  to  lease.  We 
believe  that  the  only  theory  that  can  be  de- 
fended on  principle  is  that  in  granting  au- 
thority to  execute  a  lease  the  legislature  con- 
ferred authority  to  execute  an  effective  in- 
strument, with  all  the  qualities  and  inci- 
dents with  which  the  law  invests  a  lease.  If 
this  be  true,  then  the  lease  does  not  trans- 
fer possession  and  control  from  the  one  party 
to  the  other  for  the  term  of  the  lease,  and 
the  rights  and  obligations  of  the  parties  are 
such,  and  such  only,  as  the  law  annexes  to 
the  relation  of  lessor  and  lessee.'  2  Elliott, 
R.  R.  9  469.  The  learned  author  is  speak- 
ing, as  we  understand  him,  solely  with  refer- 
ence to  negligence  of  the  lessee  in  the  opera- 
tion of  the  road,  and  not  attributable  to  a 
breach  of  any  public  duty  of  the  lessor  com- 


thelr  trains,  is  not  liable  for  an  injury  sustained 
by  a  passenger  on  a  train  on  its  road  run  by  a 
lessee  having  the  whole  care,  direction,  and  con- 
trol of  the  road  at  the  time  of  the  injury,  where 
the  injury  was  caused  by  the  misconduct  and 
positive  wrong  of  the  agents  and  servants  of  the 
lessee  as  distinguished  from  negligence  or  care- 
lessness. Mahoney  v.  Atlantic  &  St.  L».  R.  Co. 
63  Me.  68. 

In  the  above  case,  Whitney  v.  Atlantic  &  St. 
Lk  R.  Co.  44  Me.  367,  infra,  IX.,  and  Stearns  v. 
Atlantic  &  St.  L.  R.  Co.  46  Me.  117,  supra,  II. 
a,  2,  were  distinguished  on  the  ground  that  the 
^decIsions  In  those  cases  were  expressly  placed 
upon  the  ground  that  the  act  of  the  legislature 
authorizing  the  lease  did  not  exonerate  the  les- 
sors from  liabilities  expressly  imposed  upon 
them  by  their  charters  or  the  statutes  of  the 
state. 

And  Langley  v.  Boston  &  M.  R.  Co.  10  Gray, 
103,  Mupra,  II.  b,  was  distinguished  upon  the 
ground  that  the  lease  In  that  case  was  executed 
without,  while  the  lease  in  the  present  case  was 
executed  with,  the  sanction  of  legislative  au- 
thority, and  that  while  in  that  case  one  party 
alone  undertook  to  change  the  contract,  in  this 
one  both  parties  assented  to  the  change. 

So,  a  company  owning  a  railroad  which  gives 
to  another  company  the  right  to  construct  a 
track  on  the  side  of  its  roadbed  for  the  purpose 
of  forming  a  connection  between  the  roads  of 
the  two  companies,  such  connecting  track  pass- 
ing over  a  bridge  previously  constructed  by  the 
lessee  company  over  which  foot  passengers  had 
been  permitted  to  pass.  Is  not  liable  in  damages 
to  one  who  passed  over  such  bridge  at  night  and 
fell  through  the  same  between  the  rails  of  the 
connecting  track  by  reason  of  an  Imperfect  cov- 
ering, where  the  defect  was  created  solely  by 
the  licensee  company  in  the  construction  of  such 
•connecting  track,  and  it  had  the  sole  ownership, 
<!ontrol,  possession,  and  use  thereof,  though  the 
licensor  company  had  a  reversionary  Interest. 
Owathney  v.  Little  Miami  R.  Co.  12  Ohio  St.  92. 

And  the  questions  whether  an  agreement  be- 
tween two  railway  companies  by  which  one  gives 
the  other  the  right  to  lay  its  rails  on  the  side 
•of  Its  roadbed,  and  to  have  the  exclusive  use  of 
the  same  for  the  purpose  of  making  connection 
between  the  roads  belonging  to  the  two  com- 
•panies,  placed  the  construction  and  use  of  the 
•connecting  track  under  the  sole  control  of  the 
licensee  company  so  as  to  relieve  the  licensor 
•company  from  responsibility  for  a  nuisance 
thereon,  and  whether  that  company  in  fact 
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created  the  nuisance  and  had  the  sole  possession 
and  use  of  that  track,  are  to  be  ascertained  by 
the  Jury  from  the  evidence.     Ibid. 

But  where  two  railroad  companies  operate 
trains  on  the  same  track,  one  being  the  owner 
and  the  other  the  lessee,  the  liability  of  each 
under  Iowa  Laws  1862,  chap.  169,  for  stock 
Injured  by  Its  own  trains  is  not  affected  by  the 
fact  that  by  the  terms  of  the  lease  the  lessor 
had  the  right  to  fix  the  timetable,  and  that  the 
lessee's  trains  were  operated  In  subrogation 
thereto,  and  the  lessor  was  obliged  to  keep  up 
repairs.  Clary  v.  Iowa  Midland  R.  Co.  37  Iowa, 
344. 

As  to  control  by  lessee,  see  also  Wabash  R. 
Co.  V.  Williamson,  8  Ind.  App.  190,  supra.  III. 

5.  Limited  to  injuries  in  operation  6f  road. 

Under  this  rule,  the  lessor  of  a  railroad  which 
it  was  authorized  to  lease  and  over  the  manage- 
ment of  which  it  had  no  control  cannot  be  made 
liable  for  injuries  resulting  to  individuals  from 
the  negligent  management  or  operation  of  the 
railroad  as  distinguished  from  duties  absolutely 
Imposed  by  law  upon  the  owner.  Hayes  v. 
Northern  P.  R.  Co.  46  U.  S.  App.  41,  74  Fed. 
Rep.  279,  20  C.  C.  A.  53. 

An  authorized  lease  without  any  exemption 
clause  absolves  the  lessor  from  torts  of  the 
lessee  resulting  from  the  negligent  operation  and 
handling  of  Its  trains  and  the  general  manage- 
ment of  the  leased  road  over  which  the  lessor 
could  have  no  control ;  but  for  an  Injury  result- 
ing from  the  negligent  omission  of  some  duty 
owed  to  the  public,  such  as  the  proper  construc- 
tion of  Its  road,  station  houses,  etc.  the  charter 
company  cannot.  In  the  absence  of  statutory  ex 
emption,  discharge  Itself  from  legal  responsibil- 
ity. Nugent  V.  Boston,  C.  &  M.  R.  Co.  80  Me. 
62. 

In  the  above  case,  Mahoney  v.  Atlantic  ft  St. 
L.  R.  Co.  63  Me.  68,  supra,  II.  d,  4,  was  dis- 
tinguished upon  the  ground  that  there  the  In- 
jury complained  of  resulted  solely  from  the 
wrongful  act  of  the  servant  of  the  lessee  who 
had  sole  control  of  the  trains,  and  not,  as  here, 
from  the  wrong  of  the  lessor  In  the  original 
negligent  construction  of  Its  depot. 

A  railroad  company  Is  not  liable  for  the  neg- 
ligence of  another  company  where  the  legis- 
lative authority  to  lease  the  road  Included  by 
Implication  exemption  from  liability  for  negli- 
gence of  the  lessee  operating  the  road,  where  It 
did  not  involve  any  breach  of  the  public  duties 
imposed  upon  the  lessor  by  Its  charter  or  the 
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pany:  and  we  shall  only  add  to  what  he  has 
said  that  as  to  such  acts,  whether  of  omis- 
sion or  commission,  there  is  no  reason  of 
public  policy  why  the  rights  and  obligations 
of  the  lessor  and  lessee  should  be  held  to 
be  different  from  those  which  the  law  an- 
nexes to  anv  other  lease.  We  therefore  hold 
that  upon  the  facts  alleged  the  St.  Paul, 
Minneapolis,  &  Manitoba  Railway  Company 
is  not  liable,  and  its  demurrer  to  the  com- 
plaint should  have  been  sustained."  The 
court  further  savs  (68  Minn.  651,  552)  : 
"We  start  with  the  nroposition  that  a  rail- 
road company  is  liable  for  the  negligence  of 
its  lessees  or  licensees  in  the  operation  of  its 
road,  unless  it  is  relieved  therefrom  by  leg- 
islative exemption,  express  or  implied.  In 
case  of  a  lease  made  with  legislative  author- 
ity, which  gives  the  lessee  the  exclusive  con- 
trol and  possession  of  the  road,  we  have  just 
held  that  such  exemption  is  necessarily  im- 
plied. The  fact  that  the  lease  transfers  to 
the  lessee  this  control  and  possession,  thus 
putting  it  out  of  the  power  of  the  lessor  to 
interfere  with  or  regulate  the  operation  of 
the  road,  is  an  influential,  if  not  the  control- 
ling, consideration  for  holding  that  this  leg- 
islative exemption  is  implied."    Wood,  Rail- 


way Law,  I  490,  sums  up  the  authoritiea 
thus:  "But  where  the  statute  authorizes 
the  lease  the  lessee  assumes,  during  the  ex- 
istence of  the  lease,  all  the  duties  and  obll- 
l^ations  of  the  lessor,  and  from  the  time  that 
it  enters  into  possession  of  the  road  becomes 
solely  liable  for  all  injuries  resulting  from 
its  mana£;ement  unless  it  is  operating  the 
road  in  the  name  of  the  lessor."  Hutchin- 
son,  Carr.  2d  ed.  9  5156,  says:  "An  author- 
ized lease,  however,  not  otherwise  providing, 
will  absolve  the  lessor  from  the  torts  of  the 
lessee  resulting  from  the  negligent  operation 
and  handling  of  its  trains,  and  the  general 
management  of  the  leased  road  over  which 
the  lessor  has  no  control."  2  Elliott,  Rail- 
roads, S  468,  says:  "As  said  in  the  preced- 
ing scxstion,  some  of  the  cases  make  a  aistino- 
tion  between  negligence  in  the  operation  of 
the  road  and  negligence  in  its  construction^ 
and  adjudge  that  the  lessor  company  is  not 
liable  for  the  negligence  of  the  lessee  in  op- 
erating the  road.  The  text-writers  general- 
ly favor  the  doctrine  that  for  negligence  in 
operating  the  road  the  lessor  is  not  liable." 
And  in  f  460 :  "Our  opinion  is  that  where 
the  lease  is  executed  under  the  provisions  of 
a  statute,  in  accordance  with  its  require- 


general  laws  of  the  state.  Heron  v.  St.  Paal, 
M.  &  M.  R.  Co.  68  Minn.  542. 

And  a  railroad  company  leasing  its  track  to 
another  company  where  the  statute  authorises 
the  lea«e  Is  not  responsible  for  injuries  caused 
by  torts  of  the  lessee  company  If  the  Injury  re- 
sulted from  negligence  In  the  handling  of  trains 
or  in  the  omission  of  any  statutory  duty  con- 
nected with  the  management  of  the  road,  mat- 
ters over  which  the  lessor  company  could  in 
the  nature  of  things  have  no  control,  in  such 
case  the  lessee  being  solely  responsible :  but 
where  the  injury  results  from  the  omission  of 
some  duty  which  the  lessor  Itself  owes  to  the 
public  In  the  first  instance,  as  something  con- 
nected with  the  building  of  the  road,  the  com- 
pany assuming  the  franchises  cannot  deyest  it- 
self of  responsibility  by  leasing  its  track  to  an- 
other company  though  under  legislative  au- 
thority. St.  Louis,  W.  &  W.  R.  Co.  ▼.  Curl, 
28  Kan.  622. 

Thus,  where  one  railroad  company  enters  into 
an  agre<^ment  with  another  giying  the  latter  the 
right  to  lay  its  rails  on  the  side  of  its  roadbed, 
and  to  have  the  excluslye  use  of  the  same  when 
laid  for  the  purpose  of  making  a  connection 
with  its  road,  the  licensor  or  lessor  company 
after  haviug  thus  parted  with  the  possession 
and  control  of  Its  property  for  a  lawful  purpose 
cannot  be  made  responsible  for  the  Improper 
manner  In  which  the  lit*ensee  or  lessee  company 
may  have  exercised  its  power  of  control  over  the 
premises,  unless  the  contract  contemplated,  or 
its  execution  necessarily  involved,  the  produc- 
tion of  a  nuisance.  Gwathney  v.  Little  Miami 
R.  Co.  12  Ohio  St.  02. 

And  a  railroad  company  which  has  leased  its 
road  to  another  for  a  period  of  ninety-nine 
years,  the  road  being  Jianaged  and  controlled 
exclusively  by  the  latter,  the  former  having  en- 
tirely withdrawn  from  the  operation  of  its  busi- 
ness as  a  railroad  company.  Is  not  liable  for  in- 
juries sustained  by  a  passenger  on  such  road 
by  reason  of  the  wrongful  and  negligent  acts  of 
the  lessee's  servants.  Fisher  v.  Metropolitan 
Elev.  U.  Co.  34  Hun.  433. 

In  the  above  case,  Abbott  v.  Johnstown,  G.  & 
K.  Horse  R.  Co.  80  N.  Y.  27,  86  Am.  Rep.  572, 
tttpra,  II.  a,  was  distinguished  upon  the 
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ground  that  In  that  case  the  lease  was  made  to 
an  individual,  and  was  therefore  held  to  be 
Inoperative,  while  by  chap.  218,  Laws  1830.  It 
was  made  lawful  for  any  railroad  corporation  to 
lease  to  another  railroad  corporation. 

And  Washington,  A.  &  O.  R.  Co.  v.  Brown,  17 
Wall.  445.  21  L.  ed.  675,  supra,  II.  b,  was  dis- 
tinguished upon  theground  that  there  It  appeared 
that  the  persons  in  charge  of  and  operating  the 
railroad  were  still,  as  a  matter  of  fact,  in  part 
at  least,  in  the  service  of  the  company. 

But  trustees  under  a  railroad  mortgage  for 
the  benefit  of  bondholders,  who,  after  enteriunr 
into  possession  thereunder,  leased  the  railroad 
to  others,  but  under  verbal  agreement  continued 
to  operate  the  road  for  the  lessees,  and  received 
the  earnings,  paid  the  expenses,  selected,  con- 
tracted with,  and  discharged  the  persons  em- 
ployed on  the  road,  and  exercised  all  the  other 
powers  usually  exercised  by  railroad  companiea 
over  their  own  roads,  are  personally  responsible- 
for  any  injury  sustained  by  reason  of  the  neg- 
ligence of  a  person  so  employed.  Baliou  v.  Far- 
num,  0  Allen,  47. 

And  while,  if  a  railroad  company  should  lease- 
its  entire  road  or  an  entire  portion  of  its  road 
to  another  company  it  would  cease  under  the- 
Missouri  statute  to  be  liable  as  a  common  car- 
rier as  to  the  whole  or  such  portion,  it  cannot 
parcel  out  its  business  to  agents  and  be  a  com- 
mon carrier  without  th^  liabilities  thereof,  aa 
In  such  case  the  doctrine  would  apply  that  the 
responsibility  of  a  franchise  with  exclusive 
privileges  cannot  be  escaped  by  delegating  to 
others  the  power  to  transact  a  portion  of  th» 
business.  Speed  v.  Atlantic  &  P.  R.  Co.  71  Mo. 
303. 

6.  Operation  and  charter  duties  distinguished. 

Trespasses  committed  by  employees  of  the> 
lessee  railroad  company  while  putting  in  a  new 
culvert  In  the  railroad,  the  owner  or  lessor  hav- 
ing no  connection  with  or  authority  over  suclk> 
men,  cannot  be  regarded  as  having  been  com- 
mitted within  the  exercise  of  any  of  its  fran- 
chises, and  it  is  not  liable  therefor.  Chicago,. 
M.  &  N.  R.  Co.  V.  Blchman,  47  III.  App.  156. 

And  where  parties  hire  the  use  of  cars  frooki 
a  railroad  company  to  be  employed  in  transport 
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«nent8,  is  made  to  a  company  having  author- 
ity to  accept  it,  and  is  made  in  gwd  faith, 
and  not  for  the  purpose  of  transferring  du- 
ties or  obligations  to  an  irresponsible  party« 
the  lessor  company  is  not  liable  for  injuries 
caused  by  the  negligence  of  the  lessee,  and 
not  attributable  to  a  breach  of  any  public 
-duty  of  the  company  that  executed  the 
lease."  Many  cases  cited  by  counsel  for 
plaintiff  in  error  are  upon  questions  of  lia- 
bility of  lessor  companies  for  the  negligent 
•construction  of  the  road,  or  the  negligent 
maintenance  of  it  when  the  duty  of  mainte- 
nance has  not  been  assumed  by  the  lessee. 
Of  this  class  is  the  decision  of  this  court  in 
St.  Louis,  W,  d  W.  R.  Co.  V.  Curl,  28  Kan. 
G22.  In  that  case  the  second  subdivision  of 
the  syllabus  reads  thus:  "In  case  of  a  lease 
of  a  railway  track,  a  distinction  exists  as  to 
the  liability  of  the  lessor  and  lessee  company 
between  those  cases  in  whidi  the  liability 
arises  from  the  omission  of  some  duty  in 
the  construction  of  the  road  and  those  which 
arise  from  neffligence  or  the  omission  of 
some  duty  in  the  handling  of  trains  and  the 
management  of  the  road/'  Justice  Brewer 
delivered  the  opinion,    and    said   (pp.    623, 


624)  as  follows:  ''Defendant  contends  that, 
where  the  statute  authorizes  the  lease  by 
one  railway  company  to  another  of  its  track, 
the  lessor  company  is  not  responsible  for  in- 
juries caused  by  the  torts  of  the  lessee  com- 
pany, and  in  support  of  that  doctrine  cites 
some  authorities.  To  a  certain  extent  this 
proposition  is  true.  If  the  injury  results 
from  neglip^nce  in  the  handling  of  trains,  or 
in  the  omission  of  any  statutory  duty  con- 
nected with  the  management  of  the  road, 
matters  in  respect  to  which  the  lessor  com-- 
pany  could,  in  the  nature  of  things,  have  no 
control,  then  the  lessee  company  will  alone 
be  rci^pousible;  but  when  the  injury  results 
from  the  omission  of  some  duty  which  the 
lessor  itself  owes  to  the  public  in  the  first 
instance, — something  connected  with  the 
building  of  the  road^ — ^then  we  think  the 
company  assuming  the  franchise  cannot  de- 
vest itself  of  responsibility  by  leasing  its 
track  to  some  other  company." 

We  are  entirely  satisfied  that  the  judg- 
ment of  the  court  below  was  right,  and  it 
is  therefore  affirmed. 

All  the  Justices  concur. 


tat  Ion  of  freight  to  be  laden  as  the  hirers  choose, 
the  company  does  not  incur  any  risk  with  refer- 
ence to  the  mode  adopted  In  loading  them.  Ohio 
A  M.  R.  Co.  T.  Dunbar,  20  111.  623,  71  Am.  Dec. 
291. 

And  the  killing  of  a  conductor  while  endeav- 
oring to  make  a  coupling  between  the  engine 
under  his  control  and  a  train  In  Its  front, 
•caused  by  a  defect  in  the  engine.  Is  not  a  wrong 
for  which  an  action  may  be  maintained  against 
the  owner  of  the  road,  where  the  road  was 
leased,  and  such  conductor  was  In  the  employ 
of  the  lessee,  and  the  epglne  was  furnished  by 
It.  East  Line  &  R.  River  R.  Co.  ▼.  Culberson, 
72  Tex.  375.  3  L.  R.  A.  567. 

So,  no  duty  rests  upon  a  railroad  company 
to  Iceep  in  repair  or  well-lighted  a  passage  to 
premises  owned  by  It  contiguous  to  Its  road, 
which  are  leased  by  it  to  be  used  as  a  railway 
«ating  house,  such  duty  resting  upon  the  lessee 
and  not  the  lessor :  and  the  lessor  is  not  liable 
to  a  person  Injured  by  a  failure  to  perform  such 
duty.  Texas  &  P.  R.  Co.  v.  Mangum,  68  Tex. 
342. 

And  the  lessor  of  a  railroad  cannot  be  made 
liable  for  damages  for  the  negligence  or  torts 
of  the  lessee  In  constructing  and  maintaining  an 
embankment  on  the  road,  where  the  lease  was 
valid  and  the  lessee  was  In  possession,  because 
it  was  bound,  under  the  lease,  to  Issue  to  the 
lessee  its  bonds  for  the  cost  of  any  work  charge- 
able to  construction,  where  the  work  was  never- 
theless the  work  of  the  lessee,  and  It  did  it  in 
Its  own  way,  the  lessor  having  no  control. 
Miller  v.  New  York,  L.  &  W.  R.  Co.  125  N.  Y. 
118. 

So,  an  employee  of  a  lessee  of  a  railroad  can- 
not hold  the  lessor  thereof  responsible  for  an 
Injury  received  while  coupling  cars,  due  to  the 
fact  that  a  platform  for  the  purpose  of  loading 
lumber  had  been  permitted  to  be  constructed, 
which  was  so  near  the  railroad  track  that  It 
•did  not  permit  of  a  man  standing  between  the 
platform  and  the  track  while  a  train  was  pass- 
ing. Evans  v.  Sabine  ft  E.  T.  R.  Co.  (Tex.)  18 
S.  W.  493. 

And  where  a  lessee  of  a  railroad  under  a 
valid  lease  fills  In  a  trestle,  making  a  high  em- 
bankment so  near  the  lands  of  an  abutting own- 
«r  that,  in  times  of  rains  and  melting  snow, 
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sand  and  earth  are  washed  down  and  flow  upon 
such  abutting  land,  causing  damage  thereto, 
the  lessor  is  not  liable  therefor  though  It  orig- 
inally constructed  the  trestle  and  was  charge- 
able under  the  lease  with  the  cost  of  the  em- 
bankment. Miller  V.  New  York,  L.  &  W.  R.  Co. 
125  N.  Y.  118. 

And  a  railroad  company  owning  a  line  of  rail- 
way, which  constructs  a  bridge  thereon  of  sufll- 
clent  hedght  to  permit  of  Its  operation  with  or- 
dinary cars  in  the  usual  way,  and  leases  the 
same.  Is  not  liable  to  an  employee  of  the  lessee 
who  Is  injured  while  in  the  discharge  of  liis 
duties  in  the  ordinary  way.  by  reason  of  his  em- 
ployer receiving  Into  Its  train  a  car  of  peculiar 
construction  and  unusual  height,  and  falling  to 
give  notice  thereof  to  the  trainmen.  Texas  ft 
P.  R.  Co.  V.  Moore,  8  Tex.  Civ.  App.  280. 

But  raising  the  track  of  a  railroad  to  such 
an  extent  as  to  cause  an  overflow  of  water  up- 
on adjacent  premises,  and  throwing  dirt  upon 
such  premises,  or  requiring  a  retaining  wall  to 
be  built  to  prevent  ground  from  the  railroad 
from  sliding  down  vtjion  adjacent  lands.  Is  In  the 
nature  of  a  nuisance  for  which  all  persons  are 
liable  who  create  or  continue  the  same :  and 
where  a  change  of  grade  Is  made  by  a  railroad 
company  while  operating  its  road,  and  It  after- 
wards leases  it  to  another  company  which  rais- 
es the  grade  still  higher,  they  are  Jointly  liable 
for  permanent  Injuries  to  property  thereby 
caused,  and  such  liability  Is  not  limited  to  the 
injury  after  the  lease,  where  In  Its  nature  It 
could  not  be  separated  from  that  accruing  be- 
fore it,  thongh  as  to  injury  resulting  from  the 
raised  track  before  the  lease  the  lessor  alone 
would  be  liable.  Little  Miami  R.  Co.  v.  Ham- 
bleton,  40  Ohio  St.  406. 

So,  a  railroad  company  is  liable  after  notice 
to  abate,  for  damages  resulting  from  the  con- 
tinuance upon  its  right  of  way  of  a  nuisance 
placed  there  by  a  former  company  of  the  same 
name  while  it  had  possession  under  a  lease  from 
the  state,  and  the  fact  that  the  nuisance  In  ques- 
tion was  created  in  an  effort  to  abate  another 
nuisance  causing  similar  damages  of  which  com- 
plaint had  been  made  is  of  no  effect.  Western 
ft  A.  R.  Co.  V.  Cox,  03  6a.  561. 

And  a  town  which  has  been  obliged  to  pay 
damages  to  a   person    injured    by    a   nuisance 
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maintained  npon  a  railroad  wbere  the  railroad 
ran  along  a  highway  may  look  for  Its  Indemnity 
to  the  railroad  company  which  originally  al- 
tered the  highway,  thus  creating  the  nalsance, 
though  the  Injury  occurred  after  that  company 
had  leased  its  road  to  another  company  and 
while  the  leasees  were  operating  it  under  a  con- 
tract devolving  upon  them,  as  between  them- 
■elves  and  the  tlrst  company,  the  duties  and  ob- 
ligations of  the  first  company.  Hamden  v.  New 
Haven  &  N.  Co.  27  Conn.  1C5. 

So,  a  chartered  railroad  company  permitting 
snother  company  to  run  trains  over  its  railroad 
and  tbus  to  use  its  franchise  Is  liable  to  a  pas- 
senger upon  one  of  such  trains  for  a  personal 
injury  sustained  by  blm  by  reason  of  a  derail- 
ment resulting  from  negligence  in  failing  to 
have  and  maintain  a  safe  track.  Central  R.  & 
Bkg.  Co.  V.  Phlnazee,  03  Oa.  488. 

And  the  lessor  of  a  railroad  which  is  leased 
rnder  statutory  authority  containing  no  provi- 
sion exempting  the  lessor  from  liability  remains 
liable  for  an  injury  resulting  from  defective  ap- 
pliances furnished  by  the  operating  company. 
Lee  V.  Southern  P.  R.  Co.  116  Cal.  07,  88  L.  R. 
A.  71. 

And  a  railroad  company  whose  railroad  is 
connected  with  another  road  by  means  of  a 
switch  is  liable  for  an  Injury  sustained  by  a 
passenger  In  its  cars  due  to  careless  manage 
ment  of  the  switch,  it  being  a  part  of  its  road 
over  which  It  must  necessarily  carry  all  its  pas- 
sengers, although  it  was  provided  for  and  at- 
tended by  a  servant  of  the  other  road  at  the 
latter's  expense.  McElroy  v.  Nashua  A  L.  R. 
Corp.  4  Cush.  400,  50  Am.  Dec.  704. 

And  a  depot  company^  which  constructs  a 
railroad  track  under  a  contract  by  which  it  is 
to  be  used  as  terminal  facilities  for  another 
road,  the  grounds  and  tracks  to  be  used  by  dif- 
ferent roads,  cannot  by  its  lease  or  a  transfer 
of  its  franchises  rid  itself  of  its  liability  for  the 
improper  use  of  such  road,  and  a  person  injured 
thereon  is  entitled  to  recover  from  the  depot 
company,  and  of  the  lessee  railroad  company 
actinic  under  such  agreement,  the  damage  sus- 
tained. A.  Backus  Jr.  &  Sons  v.  Detroit  W.  Tran- 
sit &  Junction  R.  Co.  71  Mich.  645. 

So,  a  railroad  company  cannot  devest  Itself 
of  responsibility  for  Injuries  resulting  from  an 
omission  to  construct  and  place  suflBclent  cattle 
guards  upon  Its  tracks  before  it  uses  them  or 
permits  anyone  else  to  use  them,  and  It  remains 
respor&ible  though  the  Injury  is  caused  by  the 
trains  of  the  lessee.  St.  Louis,  W.  &  W.  R.  Co. 
V.  Curl,  28  Kan.  622. 

And  legislative  consent  to  the  leasing  of  a 
railroad  under  Mo.  Rev.  Stat.  S  ?00,  which  will 
release  the  lessor  from  liability  for  negligence 
of  the  lessee,  will  not  release  it  from  liability 
for  its  own  negligence ;  and  where  it  permits 
nalt  to  remain  upon  its  tracks,  which  attracts 
6tock  upon  the  track,  where  it  is  killed,  It  will 
be  held  liable.  Brown  r.  Hannibal  &  St.  J.  R. 
Co.  27  Mo.  App.  394. 

In  the  above  case.  Main  v.  Hannibal  &  St.  J. 
R.  Co.  18  Mo.  App.  8S8,  Mupra,  IL  d,  2,  was 
distinguished  upon  the  ground  that  in  that  ca^e 
the  effort  was  to  make  the  lessor  liable  for  the 
negligence  of  the  lessee. 

And  In  Richardson  v.  Great  Eastern  R.  Co 
L.  R.  10  C.  P.  486.  .S3  L.  T.  N.  S.  248,  which 
was  an  action  against  a  railway  company  for 
negligence  In  allowing  a  defective  truck  to  be 
used  on  Its  line,  causing  a  collision  with  a  pas- 
senger train,  in  consequence  of  which  a  passen- 
ger sustained  an  injury,  the  truck  In  question 
belonging  to  a  wagon  company  whose  duty  it 
was  to  keep  it  In  repair,  it  was  held  that  al- 
though It  might  not  have  been  the  duty  of  the 
railroad  company  itself  to  cause  the  truck  to  be 
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properly  examined  and  prepared  previous  to  ita 
breakdown,  it  was  somebody's  duty  to  do  It, 
and  the  railroad  company  was  guilty  of  culpable 
negligence  In  not  satisfying  Itself  that  a  proper 
examination  had  taken  place  before  it  allowed 
it  to  proceed.  But  this  was  reversed  in  L.  R.  1 
C.  P.  Div.  342,  24  Week.  Rep.  907,  upon  the 
ground  that  there  must  be  some  limit  to  the 
amount  of  examination  required. 

So,  while  a  lessor  railroad  company  Is  not 
liable  for  the  mere  neglect  of  its  lessee  In  mn- 
nlng  its  trains  causing  temporary  injury,  where 
the  conbtruction  and  operation  of  the  road  are 
an  Invasion  of,  or  an  appropriation  of.  a  right 
of  property  without  the  owner's  consent,  he  has 
a  clear  right  to  recover  damages  by  way  of  com- 
pensation for  the  unlawful  appropriation. 
Stickley  v.  Chesapeake  &  O.  R.  Co.  03  Ky.  323. 

And  a  railroad  company  which  enters  upon 
and  appropriates  the  land  of  another  to  Its  own 
use  without  right  cannot  transfer  its  corporate 
privileges  to  another  so  as  to  Justify  a  continu- 
ance of  the  wrong  by  the  vendee  or  lessee  as  If 
ihe  latter  were  an  Innocent  purchaser.     Ihid. 

But  a  failure  of  the  lessee  of  a  railroad  to 
run  cars  for  the  transportation  of  freight  and 
passengers  over  a  portion  of  the  road  must  not 
only  be  an  intentional,  but  a  wilful,  violation  of 
the  charter  in  order  to  render  the  violator 
amenable  to  a  proceeding  In  quo  warranto  for 
the  purpose  of  depriving  the  owner  of  Its  char- 
ter rights.  Atty.  Gen.  v.  Erie  &  K.  R.  Co.  55 
Mich.  16. 

III.  Under  running  itrivUeget  or  arrangemenU. 

The  same  prtnclples  seem  to  govern  the  lln- 
blllty  of  the  owner  of  a  railroad  for  Injuries 
thereon  by  a  company  or  person  having  running 
privileges  or  arrangements  over  Its  road  as  ap- 
ply In  case  of  leases  of  railroads,  and  something 
of  the  same  conflict  is  found  among  the  cases. 

Thus,  the  rule  has  be^i  laid  down  that  a  rail- 
road company  holding  the  franchise  and  exclus- 
ive right  to  operate  a  railroad  must  so  use  It 
as  not  to  endanger  passengers  or  property 
whether  the  use  be  by  Itself  or  others  whom  It 
may  permit  to  use  the  road,  and  If  It  permits 
another  company  to  run  its  trains  on  and  over 
Its  track,  and  Injuries  grow  out  of  the  negligent 
use  of  the  road  thus  nuthorlzed,  th*!  company 
owning  the  road  and  franchises  will  be  liable 
therefor.  Peoria  &  R.  I.  R.  Co.  v.  Lane,  88  111. 
448. 

And  that  a  railroad  company  permitting  an- 
other railroad  company  to  use  its  track  In  mn- 
uing  Its  own  trains  over  the  consenting  com- 
pany's road,  and  thus  exercising  the  franchises 
of  the  latter,  remains  liable  for  the  consequences 
of  mismanagement  to  the  same  extent  as  It 
would  be  for  such  mismanagement  of  its  own 
servants  in  running  its  own  trains.  Sellars  v. 
Richmond  &  D.  R.  Co.  94  N.  C.  654 ;  Aycock  v. 
Raleigh  &  A.  Air  Line  R.  Co.  89  N.  C.  821 ;  Ma- 
con &  A.  R.  Co.  ▼.  Mayes,  49  Ga.  855,  15  Am 
Rep.  678. 

And  that  a  railway  company  furnishing  a 
track  for  other  companies  to  run  cars  upon  is 
rcspon&lble  for  the  negligence  of  both  or  either 
of  the  other  companies,  as  well  as  its  own. 
Chicago  &  E.  R.  Co.  v.  Meech,  59  111.  App.  60. 

Within  this  rule,  a  railroad  company  cannot 
escape  liability  for  injuries  occasioned  by  ar- 
rangements with  other  roads  to  which  It  aa- 
E^ents.  by  wh'.ch  the  safety  of  passengers  Is  Jeop- 
ardized, and  an  arrangement  between  several 
companies,  by  which  all  are  to  use  the  same 
track,  will  not  relieve  the  owner  of  the  track 
from  responsibility  for  an  Injury  done  by  one 
of  the  other  companies  to  a  passenger,  though 
a  tribunal  consisting  of  the  directors  of  aJl  che 
roads  had  been  established  for  the  iolnt  man- 
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asement.     Eaton  ▼.  Boston  ft  L.  B.  Co.  11  Al- 
len, 500,  87  Am.  Dec  730. 

And  a  railroad  company  owning  a  railroad 
upon  which  animals  are  killed  In  its  operation 
Is  not  relieyed  from  liability  therefor  by  the 
fact  that  the  killing  was  directly  caused  by  an 
engine  operated  thereoa  by  another  railroad 
company  with  its  consent  or  permission,  and 
that  piich  Injury  was  not  caused  by  the  wllfu) 
acts  of  the  servants  of  the  owner.  Toledo,  P. 
ft  W.  B.  Co.  ▼.  Rumbold,  40  111.  143. 

And  a  railroad  company  over  whose  road  an^ 
other  company  has  a  running  privilege  author- 
ized by  statute  to  be  paid  for  by  part  of  the 
trai&c  receipts  is  liable  to  a  passenger  on  a 
train  of  the  latter  company  on  the  road  of  the 
former  company  for  an  injury  caused  by  the 
Degligence  of  a  porter  at  a  platform  devoted  ex- 
clusively to  the  traffic  of  the  licensee  company. 
Self  V.  London,  B.  ft  S.  C.  R.  Co.  42  L.  T.  N.  S. 
173,  44  J.  P.  344. 

So,  a  railroad  company  which  allows  the 
trains  of  another  chartered  company  to  use  ita 
depot  and  run  over  a  short  section  of  its  tra^ik 
for  the  purpose  of  approaching  and  leaving  the 
depot  must  protect  its  own  passengers,  who  are 
themselves  not  out  of  place,  against  Injury 
from  the  trains  of  such  other  company.  Cen- 
tral R.  ft  Bkg.  Co.  V.  Perry,  58  Qa.  461. 

And  where  a  mortgage  is  made  upon  a  rail- 
road and  the  mortgagees  take  possession  under 
It  for  breach  of  condition,  they  stand  in  the 
place  of  the  corporation,  and  are  vested  with 
Its  rights  and  subject  to  the  liabilities  inciden- 
tal to  the  exercise  of  the  franchise  and  the 
operation  of  the  road;  and  where  they  permit 
another  corporation  to  run  an  engine  upon  such 
road  they  are  liable  for  damages  by  Are  from 
such  engine  to  the  same  extent  as  the  corpora- 
tion itself  would  have  been  If  no  mortgage  had 
been  made.     Daniels  v.  Hart,  118  Mass.  543. 

And  the  owner  of  a  railroad  over  which  by 
license  or  permission  another  company  runs  an 
engine  belonging  to  itself  without  being  an  as- 
signee or  lessee  of  the  former  company  Is  liable 
for  a  ccw  killed  by  such  engine,  where  the  In- 
jury occurred,  not  from  any  negligence  in  run- 
ning it,  but  in  consequence  of  the  omission  to 
inclose  the  road  with  a  lawful  fence  to  prevent 
animals  from  going  thereon.  Kansas  City,  Ft. 
8.  ft  G.  B.  Co.  V.  Ewing,  23  Kan.  273. 

And  a  railroad  company  Is  liable  for  Injuries 
from  fire  thrown  by  a  locomotive  of  another 
company  which  It  permitted  to  be  run  on  Its 
road  without  any  spark  arrester,  where  its  de- 
fective condition  was  known  to  the  train  de- 
spatcher  of  the  owner  of  the  road,  who  exer- 
cised no  supervision  over  It.  Delaware,  L.  & 
W.  B.  Co.  V.  Salmon,  30  N.  J.  L.  290,  23  Am. 
Bep.  214. 

Nor  does  the  fact  that  the  lease  of  a  railroad 
provided  that  the  o/Dcers  of  the  lessee  should 
prescribe  the  rules  for  and  direct  the  running 
of  the  Iraina  in  any  way  change  the  character 
and  elCect  of  a  contract  between  the  companies 
to  the  effect  that  they  should  operate  the  road 
jointly  and  have  equal  rights  thereon,  and  that 
<'ach  company  should  pay  and  settle  all  claims 
for  Injuries  committed  by  Its  trains  and  serv- 
ants in  the  management  of  the  railroad,  includ- 
ing damages  for  the  killing  of  stock.  Wabash 
R.  Co.  v.  Williamson,  8  Ind.  App.  190. 

And  whei'e  a  railroad  company  owns  a  road 
upon  which  It  was  running  a  car  in  which  a 
passenger  was  killed  by  a  collision,  it  is  liable 
for  such  death,  although  the  collision  was 
caused  by  the  fault  of  persons  In  charge  of  an- 
other train  run  by  its  permission  by  another 
company  on  the  same  road.  Illinois  C.  B.  Co. 
V.  Barron,  5  Wall.  90,  18  L.  ed.  591. 

And  a  transit  company  with  whidi  a  railroad 
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company  has  an  arrangement  for  the  hauling  ot 
its  cars  over  a  bridge  and  through  a  tunnel  to 
its  Aral  destination,  the  transit  company  fur- 
nishing the  motive  power.  Is  the  agent  of  the- 
railroad  company  so  fts  to  render  the  railroad' 
company  responsible  for  an  Injury  to  a  passen- 
ger  who  held  a  ticket  to  its  final  destination, 
though  the  injury  was  caused  by  the  negligence 
or  unskllfulness  of  the  transit  company  furnish- 
ing such  motive  power.  Keep  v.  Indianapolis 
ft  St.  L.  B.  Co.  10  Fed.  Rep.  454. 

Where  one  has  received  an  Injury  at  the- 
bands  of  two  or  more  wrongdoers,  all,  howev»^r 
Dumerous,  are  severally  liable  to  him  for  the 
full  amount  of  the  damage  occasioned  by  such 
Injury,  and  he  has  an  option  to  sue  all  jointly 
cr  bring  his  sepp.rate  action  against  each ;  and 
where  a  passenger  on  a  railway  train  receives 
an  Injury  through  the  mutual  negligence  of  the 
servants  of  the  company  on  whose  train  he  is 
traveling,  and  those  of  another  company  UBln^ 
the  same  road,  from  a  collision  between  the 
trains  of  the  two  companies,  an  action  may  be 
brought  against  either  company,  and  the  person 
Injured  Is  not  restricted  to  an  action  against 
the  company  on  whose  train  he  travels.  Wa- 
bash, St.  L.  ft  P.  R.  Co.  V.  Shacklet,  105  111. 
364,  44  Am.  Rep.  791. 

It  has  been  held,  however,  that  a  railroad 
company  by  giving  permission  to  another  rail- 
road company  to  use  a  part  of  Its  track  does 
not  thereby  bind  itself  to  make  its  track  safe  or 
to  put  it  In  repair,  or  to  make  any  change  in  its 
existing  state,  and  does  not  place  itself  under 
any  duty  to  the  passengers  of  the  other  com- 
pany, the  claim  of  such  passengers  for  Injury, 
being  upon  the  company  with  whom  they  con- 
tract. Murch  V.  Concord  R.  Corp.  29  N.  H.  9, 
61  Am.  Dec  631. 

And  the  rule  has  been  laid  down,  upon  the* 
other  hand,  that  where  a  railroad  company  al- 
lows the  trains  of  another  company  to  use  Its- 
depot  and  run  over  a  section  of  its  track  for 
the  purpose  of  approaching  and  leaving  the 
depot,  and  a  passenger  Is  injured  by  reason  of 
his  own  want  of  promptitude  in  boarding  a 
train  of  the  licensee  company,  whose  passenger 
he  Is,  the  licensor  company  Is  not  liable  for  any 
negligence  which  Is  exclusively  the  negllgence- 
of  the  other  company.  Central  R.  ft  Bkg.  Co. 
V.  I»erry,  58  Ga.  461. 

Ho,  where  one  company  by  agreement  or 
otherwise  has  a  right  to  run  Its  trains  over  the 
roads  of  another  company,  the  servants  of  th'^^ 
former  company  may  maintain  an  action 
against  the  company  owning  the  road  for  an< 
Injury  occasioned  by  the  improper  and  negli- 
gent management  of  a  switch  which  It  was  the* 
duty  of  the  latter  company  to  keep  In  the  prop- 
er place.  Re  Merrill,  54  Vt.  200;  Sawyer  v. 
Rutland  ft  B.  R.  Co.  27  Vt.  370. 

And  where  a  company  owning  a  rallroa(^ 
track  gives  to  another  company  permission  to 
run  Its  cars  over  it,  in  the  absence  of  any  legal 
ariangement  varying  the  rule,  the  owner  mudt 
be  held  to  the  exercise  of  ordinary  care  In  the- 
construction  and  maintenance  of  bridges  along 
the  track  for  the  protection  of  the  servants  of 
the  leasing  company,  as  well  as  its  own.  Texas- 
&  P.  R.  Co.  V.  Moore,  8  Tex.  Civ.  App.  289. 

And  a  person  in  the  general  employment  of  a 
railroad  company,  his  duty  being  to  attend  to- 
the  switches  and  couple  and  uncouple  Its  cars 
together  with  those  of  another  company  at  a 
station  where  they  use  a  common  track,  whose* 
wages  are  paid  by  both  companies  though  he 
receives  them  from  the  former,  who  is  Injured' 
while  coupling  cars  for  the  latter,  is  the  tat- 
ter's servant  so  as  to  be  able  to  maintain  ao^ 
action  against  It  for  such  Injuries  If  caused  by 
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its  net^liffence.  Vary  v.  Barllngton,  C.  R.  ft 
M.  R.  Co.  42  Iowa,  240. 

But  where  two  or  more  charter  railway  com- 
t>anie8  wboae  lines  terminate  at  the  same  point 
use  in  common  a  t.*acl[  belonging  to  one  of  them, 
the  owner  thereof  is  not  responsible  to  its  em- 
.plojees  for  personal  injuries  sustained  solely 
by  rea&on  of  the  negligent  use  of  the  traclc  by 
the  employees  of  another  company,  the  redress 
being,  in  such  case,  against  the  company  whose 
employees  are  in  fault.  Georgia  R.  ft  Bkg.  Co. 
T.  Friddell,  70  Ga.  439. 

In  the  above  case,  Coggin  y.  Central  R.  Co. 
62  Ga.  685,  35  Am.  Rep.  132,  infra,  IV.,  was 
distinguished  upon  the  ground  that  in  that  case 
-the  negligence  was  by  an  employee  of  the  pro- 
tirietary  company,  and  the  Injury  was  to  tho 
f^mployee  of  a  telegraph  company ;  and  Macon 
-&  A.  R.  Co.  ▼.  Mayes,  40  Ga.  355,  15  Am.  Rep. 
^378,  Bttpra,  was  distinguished  upon  the  ground 
that  in  that  case  the  negligent  company  was 
vsing  the  franchise  as  well  as  the  track  of  the 
.proprietary  company ;  and  Central  R.  &  Bkg.  Co. 
▼.  Perry,  58  Ga.  461,  supra,  was  distinguished 
upon  the  ground  that  in  that  case  the  injury 
was  to  a  passenger. 

So.  there  is  no  yariance  in  an  action  for  a 
personal  injury,  between  an  allegation  that  the 
defendant  was  in  use  of  the  road  on  which  the 
injury  occurred,  and  that  the  person  having 
charge  of  the  switch  was  in  its  employment  and 
under  its  direction  and  control,  and  proof  that 
under  an  agreement  with  the  defendant  com- 
pany aiiOther  company  was  permitted  to  run  its 
trains  upon  such  road,  and  that  while  the  plain- 
tiff was  conducting  a  train  over  the  road  the 
engine  and  cars  were  diverted  from  the  track 
by  the  negligence  of  the  defendant's  servants 
placed  in  charge  of  the  switch  which  caused  the 
injury  complained  of,  tlie  object  of  the  averment 
being  to  show  that  the  plaintiff  was  lawfully  on 
the  road  at  the  time  of  the  injury.  Sawyer  v. 
Rutland  &  B.  R.  Co.  27  Vt.  870. 

Under  the  Iowa  statute,  where  a  railroad 
•company  has  the  privilege  of  running  its  trains 
over  the  tracks  of  another  company  and  an  in- 
jury is  caused  by  the  operation  of  the  road,  the 
company  which  causes  the  injury  is  the  party 
liable  to  respond  in  damages  therefor  without 
(reference  to  which  owned  and  constructed  the 
road.  Clary  v.  Iowa  Midland  R.  Co.  87  Iowa, 
344 ;  Stephens  ▼.  Davenport  ft  St.  P.  R.  Co.  3d 
Iowa,  o27. 

:IV.  Under  oontracU  fw  oonstrtwtion  or  other- 

tciae. 

A  railroad  company  which  permits  a  con- 
struction company  to  exercise  its  franchise  of 
.running  cars  over  its  rend  Is  liable  for  any  in- 
jury done,  to  the  same  extent  as  though  it  It- 
self had  run  such  cars.  Chattanooga,  R.  ft  C. 
R.  Co.  v.  Liddell,  85  Ga.  482 :  Chicago  ft  R.  I. 
R.  Co.  V.  Whipple,  22  111.  165. 

The  principle  of  law  releasing  an  owner  from 
liability  for  acts  performed  by  an  Independent 
contractor  has  no  application  where  an  injury 
is  sustained  from  a  neglect  of  duty  created  by 
law,  which  duty  exists  irrespective  of  any  con- 
tract, or  where  the  contract  is  merely  introduc- 
tory. Sawyer  v.  Rutland  ft  B.  R.  Co.  27  Vt. 
370. 

And  where  a  railroad  company  enters  into  a 
contract  with  another  railroad  company  to  build 
and  construct  its  road,  and  such  other  company 
operates  and  runs  trains  over  the  road  so  far 
as  it  has  been  constructed  for  purposes  of  gen- 
•erai  trafQc,  the  owner  Is  responsible  for  torts 
•committed  by  it  in  the  operation  of  Its  trains 
thereon,  whether  it  was  allowed  the  privilege  of 
using  such  road,  or  the  privilege  of  operating  It 
4iro8e  out  of  some  consideration  of  the  contract 
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to  build  and  construct.  I<akin  v.  Willamette 
Valley  &  C.  .R,  Co.  13  Or.  436.  57  Am.  Rep.  25. 

In  the  above  case,  Cunningham  t.  Interna- 
tional R.  Co.  61  Tex.  503.  32  Am.  Rep.  632, 
infra,  was  distinguished  upon  the  ground  that 
there  the  trains  under  the  contract  of  the  coa- 
tractor  were  not  being  used  for  the  purpose  of 
traffic,  but  for  the  purpose  of  construction, 
when  the  injury  occurred. 

So,  a  railroad  company  which  contracts  wlrh 
an  Individual  to  move  its  cars  to  the  various 
consignees  by  horse  power  and  brine  them  back 
empty  to  the  yard,  the  contractor  empif-ying  tb^ 
teams  and  men  and  exercising  an  independent 
control  over  them.  Is  not  thereby  relieved  from 
responsibility  for  the  negligent  acts  of  such 
contractor  in  the  moving  of  such  cars,  whereby 
a  person  is  hurt.  Philadelphia,  W.  &  U.  It.  Ca 
V.  Hahn  (Pa.)  12  Atl.  470. 

And  the  fact  that  an  engine  killing  stock  was 
in  use  for  traffic  at  the  time  under  an  agree- 
ment, instead  o'  being  employed  in  construction 
of  the  road  under  a  contract  therefor  with  the 
owner  of  the  road,  will  not  affect  the  position  of 
the  contractor  as  an  agent  for  the  owner,  or  the 
liability  of  the  owner  for  the  damage.  Bay 
City  A  E.  S.  R.  Co.  v.  Austin.  21  Mich.  300. 

And  a  railroad  company  on  whose  track  a 
person  was  injured  by  the  negligent  manage- 
ment of  a  car  cannot  relieve  itself  from  liability 
therefor  upon  the  ground  that  the  car  was  not 
being  operated  by  it  but  by  a  construction  com- 
pany with  which  it  had  a  contract  for  an  elec- 
trical equipment  of  its  railroad,  where  the  car 
In  question  was  a  passenger  car  which  was  be- 
ing operated  for  profit.  Cogswell  v.  We^t 
Street  ft  N.  B.  Electric  R.  Co.  5  Wash.  46. 

In  the  above  case  Cunningham  v.  Internation- 
al R.  Co.  51  Tex.  503.  32  Am.  Rep.  632,  infra, 
was  distinguished  upon  the  ground  that  in  that 
case  the  passenger  was  carried  by  a  construc- 
tion train  operated  by  independent  contractors 
for  the  building  of  the  road,  without  the  knowl- 
edge of  the  railroad  company  and  against  its 
express  prohibition. 

So,  one  who  makes  a  contract  by  which  he 
is  to  take  entire  charge  of  the  freight  business 
of  a  railroad  company  at  a  station,  loading  and 
unloading  the  cars,  handling  them,  and  mak- 
ing up  the  trains,  and  doing  all  other  yard  serv- 
ice necessary  to  the  transaction  of  the  freight 
business,  and  having  control  over  the  grounds, 
yards,  buildings,  engines,  and  cars  at  that  sta- 
tion, for  which  he  is  to  be  paid  at  a  designated 
rate  per  ton  for  freight  received  or  delivered 
and  per  car  hauled,  the  business  to  be  done  un- 
der the  railroad  company's  superintendent  and 
to  his  satisfaction,  stands  in  the  relation  of  a 
servant  to  the  railroad  company  so  as  to  ren- 
der the  company  liable  for  his  acts,  and  not  !n 
the  relation  of  an  independent  contractor.  Speed 
V.  Atlantic  ft  P.  R.  Co.  71  Mo.  303. 

And  a  railroad  engineer  in  the  employ  of  the 
owner  of  the  road  remains  its  servant  while  in 
Its  pay  and  liable  to  be  discharged  by  It,  though 
he  is  temporarily  subjected  to  the  orders  of  a 
telegraph  company  while  engaged  solely  In 
transporting  materials  for  such  telegraph  com- 
pany with  a  force  of  attendants  employed  by  It, 
and  will  be  required  to  observe  the  general  law 
of  diligence  applicable  to  his  vocation  except 
as  to  acts  and  omissions  dictated  by  express 
orders,  and  his  failure  to  do  so  will  be  negli- 
gence imputable  to  the  railroad  company,  which 
will  be  liable  for  a  personal  injury  resulting 
therefrom  to  one  of  the  force  of  attendants  em- 
ployed by  the  telegraph  company.  Coggin  v. 
Central  R.  Co.  62  Ga.  685.  35  Am.  Rep.  132. 

But  as  between  a  railroad  company  and  the 
servant  of  a  telegraph  company  which  was 
under  contract   with   the   railroad   company  by 
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whlcli  the  railroad  company  was  to  transport 
the  materials  used  and  men  engaged  in  the 
•construction  and  repair  of  a  telegraph  line,  such 
servant  of  the  telegraph  company  will  be 
-deemed  to  have  taken  all  risks  whatsoever  not 
^occasioned  by  negligence  imputable  to  the  rail- 
road company,  but  none  that  arose  from  such 
negligence.     Ibid. 

And  in  establishing  the  liability  of  the  owner 
of  a  railroad  for  damages  caused  in  its  opera- 
tion, the  guf&tlon  whether  the  parties  doing 
the  damage  were  running  the  train  over  the  rail- 
road under  contract  with  it  or  by  its  permis- 
Kion  and  consent  Is  immaterial.  Pennsylvania 
Co.  V.  Ellett  132  111.  U54. 

In  City  &  Suburban  R.  Co.  v.  Moores,  80  Md. 
w)4S.  however,  it  waa  held  that  the  mere  fajt 
that  a  railroad  company  owned  the  track  on 
which  an  engine  was  being  run  in  performance 
of  a  contract  would  not  make  It  liable  for  inju- 
ries caused  by  such  engine,  as  it  would  not  be 
connected  with  the  act  causing  the  injury ;  but 
ihis  sec-ms  to  be  a  cose  of  an  Independent  con- 
tractor rather  than  of  a  lessee. 

And  the  fact  that  a  railroad  company  has 
leased  its  line,  and  that  a  person  was  injured 
thereon  by  the  negligent  operation  of  Its  trains, 
does  not  render  the  railroad  company  liable  for 
such  Injury,  where  the  person  Injured  was  n*')t 
In  the  employ  of  either  the  lessor  or  lessee,  but 
was  working  for  an  independent  contractor  who 
was  building  a  fence  for  the  lessor  for  a  cer- 
tain sum  per  mile.  Galveston,  H.  &  S.  A.  R. 
Co.  V.  Garteiser,  0  Tex.  Civ.  App.  45G. 

So,  where  a  shipper  by  consent  of  a  railroad 
company  undertakes  with  the  help  of  his  own 
employees  alone  to  run  cars  down  a  grade  to 
the  place  where  they  are  intended  for  loading, 
and  while  so  employed  one  of  such  employees 
Is  injured  by  the  negligence  of  his  coemployees, 
the  railroad  company  is  not  liable  to  an  action 
for  damages  on  account  of  such  InJui'Ies.  Han- 
na  V.  Chattanooga  &  N.  R.  Co.  88  Tenn.  313,  6 
L.  R.  A.  727. 

And  a  railroad  company  is  not  liable  in  dam- 
ages for  alleged  negligent  management  of  one 
of  its  trains  used  and  controlled  by  an  inde- 
pendent contractor  for  construction  purposes  on 
a  portion  of  the  road  built  under  the  construc- 
tion contract  and  not  yet  surrendered  to  the 
company.  Cunningham  v.  International  R.  Co. 
51  Tex.  603,  32  Am.  Rep.  632. 

And  a  railroad  company  whose  road  was  in 
the  possession  of  an  improvement  company 
having  authority  under  its  incorporation  to  con- 
struct and  equip  the  road  will  not  be  held  re- 
sponsible for  wrongful  acts  or  omissions  of  thi 
employees  of  such  improvement  company  be- 
cause it  ran  trains  and  carried  passengers  and 
freight  where  the  road  was  not  leased  to  be 
operated  for  general  traffic,  and  the  charge  waa 
not  based  upon  the  theory  that  the  Improvement 
company  was  operating  the  road  in  Its  own 
name  for  the  use  and  benefit  of  the  railroad 
company  merely  to  relieve  the  latter  from  re- 
sponsibility. Kansas  C.  R.  Co.  v.  Fltzslmmons, 
18  Kan.  34. 

Sec  also  Huey  ▼.  Indianapolis  &  V.  R.  Co.  45 
Ind.  320,  Mupra,  VIII. 
V.   Under    incffcctval    attempt    to    consolidate. 

A  railroad  company  is  liable  for  injury  sus- 
tained by  a  person  through  the  negligence  of 
persons  operating  its  road  under  an  attempted 
consolidation  which  was  Illegal  and  ineffectual. 
Latham  v.  Boston,  JI.  T.  &  W.  R.  Co.  38  Hun, 
265. 

VI.  Occupation  must  be  authorized. 

The  rule  that  a  railroad  company  permitting 
another  companv  to  use  its  track  remains  11a 


agents  and  servants  were  using  it  does  not  ap- 
ply to  a  case  in  which  the  owner  of  the  rail- 
road allowed  another  company  to  use  its  track 
for  a  short  distance  to  get  to  a  station,  and 
some  cars  of  the  road  became  detached  from  a 
train  and  ran  in  on  the  licensor >  road,  in  con- 
sequence of  which  an  accident  occurred,  such 
cars  running  at  random,  and  being  under  no 
control,  and  the  accident  happening  at  a  place 
where  the  licensee  company  had  no  authority 
or  license  to  eo,  even  In  a  lawful  manner.  Sel- 
lars  V.  Richmond  &  D.  R.  Co.  94  N.  C.  654. 

In  cases  of  injury  inflicted  by  the  lessee  of 
a  railway,  however,  no  other  negligence  need  be 
alleged  or  proved  to  fix  the  liability  of  the  own- 
er than  that  of  the  company  or  corporation  per- 
mitted or  authorized  bv  the  owner  to  use  the 
railroad.    Ibid. 

But  an  allegation  In  an  action  against  the 
lessor  of  a  railroad  for  damages  caused  by  its 
operation,  that  such  lessor  was  a  corporation 
owning  and  using  the  railroad  tracks  in  ques- 
tion on  which  the  defendant  and  other  railroads 
ran  their  cars,  the  defendant  having  control  and 
occupation  of  the  tracks,  is  not  subject  to  objec- 
tion on  a  motion  in  arrest  of  Judgment ;  as,  for 
aught  that  appears,  the  company  by  which  the 
damage  was  done  might  have  been  a  trespasser 
upon  the  defendant's  road.  Pennsylvania  Co. 
v.  Ellett.  132  III.  654. 

See  also  East  Line  &  R,  River  R.  Co.  v.  Cul- 
berbon,  72  Tex.  375,  3  L.  R.  A.  567,  supra. 

VII.  Injuries   to   employees. 

See  also  Virginia  Midland  R.  Co.  v.  Washing- 
ton  (Va.)   7  L,  R.  A.  344. 

The  same  principle  seems  to  have  been  adopt- 
ed where  the  injury  Is  to  an  employee  of  one  of 
the  companies  as  when  it  is  to  a  third  person. 

Thus,  a  railroad  company  by  accepting  Its 
charter  assumes  the  obligation  to  keep  |t.s 
tracks  in  safe  condition  for  the  operation  of  \t9 
trains  over  them,  and  this  duty  is  due  to  all 
persons  who  are  permitted  by  it  to  travel  upo.i 
or  operate  trains  over  it,  including  employees 
of  a  iessiV:.  Galveston,  H.  &  8.  A.  R.  Co.  v. 
Daniels,  0  Tex.  Civ.  App.  253. 

,And  the  lessor  of  a  railroad  Is  liable  to  an 
employee  of  Its  lessee  who  Is  injured  by  the 
imperfect  construction  find  maintenance  of  -the 
rails  and  tracks.  Lee  v.  Southern  P.  R.  Co. 
lie  Cal.  97.  38  L.  R.  A.  71. 

And  a  railroad  company  which  has  leased  its 
road  is  liable  for  an  injury  to  a  person  caused 
by  a  defective  side  track  belonging  to  it,  al- 
though at  the  time  of  the  accident  he  was  act 
ing  as  a  brakeman  of  the  lessee  company  on  a 
train  operated  by  it.  Trinity  &  S.  R.  Co.  v. 
Lane,  79  Tex.  643. 

So,  a  railroad  company  over  a  section  of 
whose  track  another  company  had  a  otntra?t 
for  the  running  of  its  trains  is  liable  in  tort  to 
the  latter*8  brakeman,  who  without  the  fault 
of  himself  or  his  coemployees  receives  a  person- 
al injury  while  in  the  performance  of  his  duty 
on  his  employer's  train,  solely  by  reason  of  the 
negligent  construction  of  the  former's  depot 
Nugent  V.  Boston,  C.  &  M.  R.  Co.  80  Me.  62. 

Agreements  between  several  railroad  compa- 
nies having  connecting  lines  of  railroads  have 
no  effect  upon  the  rights  of  strangers  to  thi> 
agreement,  and  do  not  make  the  employees  of 
one  company  the  coemployees  of  the  employees 
of  the  other  so  as  to  bar  a  recovery  by  an  em- 
ployee of  the  one  for  an  injury  arising  from 
the  negligence  of  an  employee  of  the  other. 
Phll.idelphia,  W.  &  B.  R.  Co.  v.  State,  Bltzer, 
58  Md.  372. 

The  rule  that  every  employee  assumes  the  risk 


ble  for  the  consequences  of  mismanagement  in  |  of  the  negligence  of  his  coemployees  does  not 
such  nne  to  the  same  extent  as  though  its  own  apply  in  case  of  an  injury  to  an  employee  of  a 
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railroad  company  occurring  on  the  road  of  an- 
other railroad  company  upon  which  it  had  ran- 
nlng  arrangementa,  caused  by  the  imperfect 
condition  of  the  road.     Ibid. 

And  the  fact  that  a  trainman  and  awltchmao 
by  whoae  negligence  the  trainman  was  injured 
were  both  under  the  exclusive  control  of  the 
railroad  company  owning  the  road  does  not  make 
them  fellow  servants  so  as  to  relieve  the  com- 
pany from  liability  for  the  injury  where  the 
switchman  was  in  the  employ  of  the  compapy 
and  the  trainman  was  in  the  employment  of  an- 
other company  having  the  right  to  use  the  track 
of  the  former  company  for  the  purpose  of  trans- 
porting coal  thereon,  under  an  arrangement 
that  the  track  should  be  kept  in  running  order 
by  the  owner,  the  business  of  each  company 
being  entirely  separate.  Tlerney  v.  Syracuse, 
B.  A  N.  Y.  R.  Go.  85  Uun,  146. 

And  the  owner  of  a  railroad  yard  and  tracks, 
though  it  has  rented  them  and  given  complete 
possession  and  control  thereof  to  the  receiver 
of  another  railroad  company  in  consideration 
of  a  stipulated  rental  and  an  undertaking  by  the 
company  to  do  certain  switching,  is  not  relieved 
thereby  from  its  duty  to  keep  the  tracks  In  a 
safe  condition.  And  in  case  of  a  negligent  fail- 
ure on  its  part  to  do  so  a  breach  of  tko  duty 
which  it  owes  the  lessee  company  and  its  em- 
ployees is  committed,  which  will  render  it  lia- 
ble to  the  widow  of  an  employee  who  lost  his 
life  as  a  result  of  such  negligence.  Rome  B. 
Co.  V.  Thompson,  101  Ga.  26. 

So,  a  variance  t>etween  an  averment  in  an  ac- 
tion against  a  railway  company  for  negligence 
that  the  plaintiff  was  an  employee  of  the  rail- 
road company  and  proof  that  be  was  employed 
by  Its  lessee  and  injured  through  the  lessor's 
aegllgent  construction  of  the  road  Is  immater- 
ial. Lee  V.  Southern  P.  R.  Co.  116  Cal.  97,  88 
L.  R.  A.  71. 

And  proof  in  an  action  for  personal  Injury 
that  the  person  injured  was  in  the  employment 
of  and  acting  for  another  coiVv>ratioc  nhlch 
was  operating  the  railroad  under  :i  leas?  is  ad- 
missible therein  under  a  general  denial.  Baxter 
V.  New  York,  T.  &  M.  R.  Co  (Tex.  Civ.  A  pp.) 
22  S.  W.  1002. 

And  in  Wabash,  St.  L.  &  P.  R.  Co.  v.  Peyton, 
106  All.  S.'M,  46  Am.  Rep.  706,  which  was  an 
DCtion  for  a  personal  injury  to  a  third  person 
caused  by  the  negligent  act  of  the  yard  master 
of  the  lessor  wblcb  was  brought  against  thp 
lessee,  the  court  declined  to  say  whether  the 
lessor  was  also  liable,  but  said  tbat  if  U  was, 
the  person  injured  would  have  her  option  to 
sue  either. 

But  a  company  owning  a  railroad  is  not  lia- 
ble to  the  servant  of  a  company  using  it,  In  the 
absence  of  a  special  agreement,  for  any  Injury 
caused  by  the  negligence  of  the  latter  company 
or  of  its  servants.  Texas  &  P.  R.  Co.  v.  Moore, 
9  Tex.  Civ.  App.  289. 

And  an  employee  of  a  railroad  company  who 
in  bis  contract  of  employment  assumed  all  risk 
Incident  to  his  employment  cannot  claim  that 
he  was  Injured  on  the  road  of  another  company 
for  the  purpose  of  avoiding  his  agreement,  and 
at  the  same  time  seek  to  make  his  employer 
liable  for  the  Injury.  Galloway  v.  Western  &  A. 
R.  Co.  57  Ga.  512. 

An  Instruction  in  an  action  by  an  employee 
of  the  lessee  of  a  railroad  for  an  Injury  caused 
by  Its  negligent  operation,  that  if  the  owner  and 
lessee  were  under  a  Joint  duty  to  keep  the  track 
In  repair  the  plaintiff  could  not  recover,  is  not 
erroneous  as  against  the  railroad  company. 
Rome  R.  Co.  v.  Thompson,  101  Ga.  26. 

And  an  engineer  In  the  employ  of  the  owner 
of  a  railroad,  ^ho  receives  an  Injury  from  a 
collision  with  a  train  of  another  company  using 
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a  part  of  the  road  under  a  lease  from  the  owner 
through  the  negligence  of  the  lessee,  cannot  re- 
cover damages  from  the  owner  of  the  road,  a» 
the  negligence  of  the  employees  of  the  lessee  i» 
not  one  of  the  hazards  against  which  It  must 
be  presumed  he  contracted.  Clark  v.  Chicago,. 
B.  &  Q.  R.  Co.  92  111.  43. 

So,  a  railroad  company  is  not  bound  to 
answer  in  damages  for  injuries  alleged  to  have 
been  caused  by  a  coemployee.  where  the  person- 
injured  was  a  track  hand  and  servant  of  an  In- 
dividual le&see  on  the  road,  and  not  of  the  rail- 
road company  itself,  and  the  injury  was  caused* 
by  one  likewise  in  the  service  of  the  Individual 
lessee.  Jones  v.  Georgia  Southern  R.  Co.  66 
Ga.  558. 

And  a  railroad  company  is  not  liable  for  an 
injury  received  on  its  road  by  a  brakeman  in  the 
service  of  another  railroad  company,  where  It 
was  caused  by  the  negligence  of  his  fellow 
servant  on  a  train  owned  and  operated  by  their 
employer.  Baltimore  ft  O.  &  C.  R.  Co.  v.  PauU 
143  Ind.  23,  28  L.  R.  A.  216. 

In  the  above  case  Macon  ft  A.  R.  Co.  v. 
Mayes,  49  Ga.  355,  16  Am.  Rep.  678.  ««pra.  III., 
was  distinguished  upon  the  ground  that  there 
the  president  of  the  railroad  company  was  also 
a  member  of  a  construction  company  engaged 
in  constructing  the  road  and  having  possession 
and  running  its  trains  thereon  for  that  pur- 
pose, and  that  at  the  time  of  the  injury  the 
person  injured  was  acting  under  his  special  di- 
rections, and  was  therefore  a  servant  of  th^ 
company. 

So,  a  servant  or  employee  of  a  railroad  com- 
pany operating  a  road  t>elonging  to  another 
company  without  authority  cannot  recover  of 
the  owner  damages  for  personal  injuries  re- 
sulting to  him  in  the  course  of  his  employment 
through  the  negligence  of  his  employer  or  of 
Its  officers  or  agents.  East  Line  &  R.  River  R. 
Co.  V.  Culberson,  72  Tex.  375,  3  L.  R.  A.  567. 

The  duty  owing  from  the  lessee  of  a  railroad 
to  Its  employees  Is  one  which  arises  wholly  from 
contract,  and  is  not  Imposed  by  the  charter  of 
Incorporation  of  the  railroad,  and  the  lessor 
company  is  not  obliged  to  employ  as  a  servant 
any  particular  members  of  the  public,  and  » 
person  entering  the  services  of  the  lessee  com- 
pany therefore  acquires  no  right  against  the 
lessor,  except  by  virtue  of  the  terms  of  the  em- 
ployment, and  cannot  recover  of  toe  lessor  for 
injuries  sustained  by  vhe  negligence  of  the  lessee 
In  the  operation  of  the  road,  his  sole  remedy  be- 
ing against  the  lessee.  Huklll  v.  Maysville  & 
B.  S.  R.  Co.  72  Fed.  Rep.  745. 

And  the  provisions  against  leasing  a  franchtse 
so  as  to  relieve  It  or  property  held  under  it 
from  liability  of  the  lessor  or  grantor,  lersee 
or  grantee,  made  by  Cal.  Const,  art.  12,  {  10. 
does  not  give  an  employee  of  the  lessee  of  a 
railroad  a  right  of  action  against  the  lessor 
company  upon  the  conviction  that  It  is  his  em- 
ployer, but  merely  enables  him  to  enforce  bis- 
Judgment  bssed  on  the  negligence  of  his  employ- 
er against  the  property.  Lee  v.  Southern  P.  R. 
Co.  116  Cal.  97.  38  L.  R.  A.  71. 

As  to  injuries  to  employees,  see  also  Vary 
V.  Burlington,  C.  R.  ft  M.  R.  Co.  42  Iowa.  246  ; 
Georgia  R.  ft  Bkg.  Co.  v.  Friddell,  79  Ga.  489  ; 
Sawyer  v.  Rutland  &  B.  R.  Co.  27  vt  .370 :  Re 
Merrill,  64  Vt.  200 :  Texas  ft  P.  R.  Co.  v.  Moore, 
8  Tex.  Civ.  App.  289,  supra.  III.,  and  Coggln  v. 
Central  R.  Co.  62  Ga.  685 :  Ilanna  V.  Chatta- 
nooga &  N.  R.  Co.  88  Tenn.  313.  6  L.  R.  A. 
727.  supra,  IV, 

VIII.  Provisions  for  joint  liahiUty. 

The  owner  of  a  railroad  is  liable,  under  Ind^ 
Sess.  Laws  1863,  p.  24.  providing  that  the  les- 
see of  a  railroad  shall  be  Jointly  and  severally' 
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liable  with  the  lessor  for  injnries  to  8to<^  there- 
on occssloned  by  trsins  of  the  lessee  when  such 
lessee  oses  the  road  in  the  corporate  name  of 
the  company  which  owns  it,  where  animals  are 
killed  by  the  trains  of  another  corporation  run- 
ning in  Its  own  name  and  in  Its  own  behalf  and 
under  its  control,  over  a  part  of  the  track  of 
the  owner  under  a  contract  for  that  purpose  be- 
tween the  two  corporations.  Indianapolis  &  M. 
K.  Co.  ▼.  Solomon,  23  Ind.  534. 

And  Ind.  act  March  4,  1863  (3  Ind.  Stat. 
413),  making  the  company  owning  a  railroad 
jointly  and  severally  liable  with  the  lessees  and 
assignees,  receivers  and  other  persons  running 
or  controlling  it  for  stock  killed  or  Injured,  In- 
cludes contractors,  and  It  is  no  defense  in  an 
action  to  recover  for  stock  killed  that  the  In- 
Jury  was  done  by  the  train  of  another  company 
which  was  in  the  exclusive  use  and  protection 
of  contractors  for  the  construction  of  the  road, 
who  had  not  completed  the  same.  Huey  v. 
Indianapolis  ft  V.  R.  Co.  45  Ind.  320. 

And  3  Ind.  Stat.  413,  8  1,  providing  that  les- 
sees, assignees,  receivers,  and  other  persons  run- 
ning or  controlling  any  railroad  in  the  corporate 
name  of  such  companyshall  be  liable  Jointly  and 
severally  with  such  company  for  stock  killed  or 
injured  by  the  locomotives,  cars,  or  other  car- 
riages of  such  company,  renders  the  compauy 
owning  the  road  liable  without  reference  to  the 
company  or  person  who  may  have  been  runuiog 
the  locomotives,  cars,  etc.,  and  such  company 
may  be  sued  alone.  Fort  Wayne,  M.  &  C.  K.  Co. 
▼.  Hlnebaugh,  43  Ind.  354. 

But  a  railroad  whose  road  la  operated  by  a 
lessee  Is  not  liable  for  stock  killed  or  injured 
under  Ind.  act  March  4,  1863.  providing  that 
when  a  road  Is  run  or  controlled  by  a  lessee 
thereof  in  the  corporate  name  of  the  owner,  the 
lessees  should  be  liable  Jointly  and  severally 
with  such  owner,  where  the  lessee  leased  it  fn 
his  own  name.  Pittsburgh.  C.  ft  St.  L.  R.  Co. 
V.  Bolner,  67  Ind.  572;  Pittsburgh,  C.  ft  St.  L. 
R.  Co.  V.  Hannon,  60  Ind.  417;  Pittsburgh,  C. 
ft  St.  L.  R.  Co.  V.  Currant,  61  Ind.  38. 

And  under  the  Indiana  statute  an  animal 
killed  or  Injured  by  a  railroad  train  run  by  a 
lessee  must  have  been  struck  by  some  part  of 
the  train  by  wblch  it  is  claimed  that  It  was 
killed  or  Injured,  to  render  the  lessor  and  lessee 
Jointly  liable  for  its  value.  And  where  the  evi- 
dence shows  that  two  animals  were  tied  to- 
gether, and  one  was  struck  and  killed  and  the 
other  one  injured  by  being  dragged,  the  owner 
of  the  animal  is  not  entitled  to  recover  In  a 
Joint  action  for  the  animal  which  was  not 
struck.  Jeffersonville,  M.  ft  I.  R.  Co.  v.  Down- 
ey. 61  Ind.  287. 

And  in  order  to  make  a  railroad  company  by 
whose  train  stock  is  killed  Jointly  and  severally 
responsible  therefor  with  the  owner  of  the  road, 
under  3  Ind.  Stat.  413,  S  1»  It  must  have  been 
running  or  controlling  the  road  of  that  com- 
pany In  the  corporate  name  of  such  company 
either  as  lessee,  receiver,  or  otherwise,  and 
where  the  complaint  in  an  action  for  such  In- 
jury contains  no  allegation  to  that  edect,  It 
shows  no  cause  of  action  against  the  lessee. 
Cincinnati  ft  M.  R.  Co.  v.  Townsend,  39  Ind. 
38 ;  Cincinnati  ft  M.  R.  Co.  v.  Paskins,  36  Ind. 
380. 

So,  a  complaint  in  an  action  for  killing  or 
injuring  stock  under  Ind.  act  March  4,  1863, 
providing  that  asaiguees.  receivers,  and  other 
persons  running  or  controlling  any  railroad  in 
the  corporate  name  of  such  company  shall  be 
liable  Jointly  and  severally  with  such  company, 
for  stock  killed  or  injured  by  the  locomotives, 
cars,  or  other  carriages  of  such  company,  is  in- 
snffldent  where  It  fails  to  show  that  the 
railroad  company  by  Its  agents  and  employees 
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had  anything  whatever  to  do  with  the  killing 
of  the  stock,  or  that  the  locomotive  doing  It  be- 
longed to  such  company.  Pittsburgh,  C.  ft  St.- 
L.  R.  Co.  V.  Hannon,  60  Ind.  417. 

And  a  complaint  in  a  Joint  action  under 
the  Indiana  statute  against  one  railroad  com- 
pany as  the  owner  and  another  as  the  lessee  of 
a  railroad,  to  recover  for  stock  alleged  to  have 
been  killed  by  the  cars  of  the  latter  on  such 
road,  must,  to  be  sufficient  as  to  the  lessee, 
allege  that  the  lessee  was  running  such  railroad 
In  the  name  of  the  owner.  Jeffersonville,  M.  ft 
I.  R.  Co.  V.  Downey,  61  Ind.  287. 

In  the  above  case,  Indianapolis,  C.  ft  L.  R. 
Co.  V.  Warner,  35  Ind.  515,  infra,  was  distin- 
guished upon  the  ground  that  in  that  case  the 
complamt  did  not  show  the  relation  of  the  two 
companies. 

And  evidence  that  at  the  time  of  an  Injury 
to  stock  the  railroad  upon  which  it  was  injured 
was  being  run  by  a  lessee  in  Its  own  name,  is 
admissible  in  an  action  against  the  railroad 
company  for  damages  for  such  Injurv  com- 
menced before  a  Justice  of  the  npeace.  Pitts- 
burgh, C.  ft  St.  L.  R.  Co.  V.  Bolner,  37  Ind.  572. 

So,  In  North  Carolina  a  railroad  company 
leasing  Its  road  is  answerable  Jointly  with  the 
lessee  company  operating  the  road  for  Injuries 
due  to  the  negligence  of  the  latter.  Tillett  ▼» 
Norfolk  ft  W.  R.  Co.  118  N.  C.  1031. 

And  Ohio  Rev.  Stat.  |  3305,  declaring  that 
notwithstanding  a  lease  to  a  foreign  corporation 
by  a  railroad  company  of  the  state,  the  lessor 
shall  remain  liable  as  If  It  operated  the  road  It- 
self, and  both  the  lessor  and  the  lessee  shall  be 
Jointly  liable  upon  all  rights  of  action  accruing 
to  any  person  for  any  negligence  or  default 
growing  out  of  the  operation  and  maintenance 
of  such  road,  applies  to  leases  previously  made 
as  well  as  to  those  to  be  made  In  the  future, 
and  Is  not  unconstitutional  as  Impairing  rights 
under  the  contract  of  lease.  Fisher  v.  balti- 
more  ft  O.  ft  C.  O.  R.  Cos.  3  Ohio  N.  P.  283. 

IX.  Effect  of  lease  or  other  coutraot  upon  fail- 
ure of  duty  to  fence. 

The  duty  to  fence  a  railroad  right  of  way  Is 
largely,  If  not  entirely,  a  statutory  one,  and  un- 
der most  of  the  statutes  it  Is  deemed  to  rest 
with  the  owner  of  the  road,  and  any  liability 
arising  from  a  failure  to  perform  such  duty 
rests  upon  such  owner. 

Thus,  if  a  railroad  company  either  owns  or 
operates  a  railroad  It  is  liable  for  live  stock 
killed  unless  its  track  Is  fenced,  under  the 
Washington  statute,  and  the  owner  of  the  road 
is  liable  as  such,  though  It  had  previously  leased 
It  to  some  other  company.  Oregon  R.  ft  Nav. 
Co.  V.  Dacres,  1  Wash.  105 :  Whitney  v.  Atlan- 
tic ft  St.  L.  R.  Co.  44  Me.  362,  69  Am.  Dec.  103. 

And  the  owner  of  a  railroad  under  a  charter 
requiring  It  in  general  terms  to  feLce  lt6  road 
upon  both  sides  where  a  fence  may  be  requisite 
is  liable  to  a  person  whose  cow  is  killed  through 
neglect  to  fence  the  road,  though  the  road  was 
being  run  by  another  company  under  a  long 
lease.  Nelson  v.  Vermont  ft  C.  R.  Co.  26  Vt. 
717,  62  Am.  Dec.  614. 

And  a  railroad  company  operating  the  road 
of  another  company  under  a  contract  for  !ts  con- 
struction Is  the  agent  of  the  owner  so  that  s:icb 
owner  will  be  liable  for  Its  negligent  nets,  with- 
in the  meaning  of  Mich.  Laws  1867,  §  43,  impos- 
ing the  duty  to  maintain  fences  along  the  line 
of  the  road  upon  the  owners  and  occupa^iis  re- 
spectively. Bay  City  ft  B.  S.  R.  Co.  v.  Aastin, 
21  Mich.  390. 

So,  a  railroad  company  leasing  its  road  may 
be  held  responsible  for  damages  caused  by  a  de- 
fective or  broken-down  fence  while  the  road  was 
being  operated  by  another,  though  the  evidence 
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was  Bolllcleiit  to  authorize  a  finding  that  a  lease 
existed.    .Price  ▼.  Barnard,  65  Mo.  App.  649. 

And  the  duty  of  a  raiiroad  company  to  keep 
Its  right  of  way  fenced  devolyes  under  the  Cali- 
fornia statute  providing  that  It  shall  be  the 
duty  of  the  railroad  company  to  make  and 
maintain  a  ?ood  and  sufficient  fence,  and  that 
it  shall  be  liable  for  stock  killed  in  case  of  its 
failure  to  do  so,  upon  the  owner  of  the  road, 
and  such  owner  cannot  relieve  itself  from  ilab'l- 
ity  for  cattle  killed  because  of  a  failure  to 
maintain  a  proper  fence,  by  pleading  that  It 
had  leased  the  road,  and  that  the  cattle  were 
killed  by  the  trains  of  the  lessee.  Fontaine  v. 
Southern  P.  R.  Co.  G4  Cal.  645. 

And  the  fact  that  a  railroad  was  Incomplete, 
and  that  the  railroad  company  permitted  a  con- 
tractor to  run  a  construction  train  over  it,  wiM 
not  absolve  the  company  from  liability  for  the 
killing  of  a  cow  by  such  construction  train, 
though  it  was  operated  and  controlled  by  the 
contractor,  where  the  road  was  not  inclosed  by 
a  lawful  fence  In  accordance  with  the  statute, 
casting  the  liability  upon  the  company  for  cat- 
tle killed  or  injured  by  the  engine  or  cars  on 
its  railway.  Wichita  &  C.  R.  Co.  v.  Olbbs,  47 
Kan.  274. 

And  in  Missouri  P.  R.  Co.  v.  Morrow,  82  Kan. 
217,  it  was  said  to  be  always  the  duty  of  a  rail- 
road company  operating  a  railroad  to  see  that 
proper  cattle  guards  exist  wherever  Its  railroad 
enters  or  leaves  improved  or  fenced  land, 
whether  such  railway  company  owns  the  rail- 
road or  is  simply  operating  It  under  a  lease; 
but  this  was  an  action  brought  against  the 
lessee. 

Bo,  a  railroad  company  owning  a  road  will 
be  held  responsible  to  third  persons  under  the 
Illinois  statute  requiring  railroads  to  fence  their 
roads,  for  such  damages  as  are  incurred,  where 
it  operates  its  road  itself  or  allows  others  to 
do  so  without  fencing  the  track,  either  the 
lebsee  or  the  lessor  company  being  liable  in  such 
case.  East  St.  Louis  &  C.  R.  Co.  v.  Gerber,  82 
111.  632. 

And  a  railroad  company  owning  a  road  is 
liable  under  the  Illinois  statute  requiring  ra:i- 
road  companies  to  fence  their  tracks  within  six 
months  after  the  road  has  been  opened  for  use. 
if  they  fall  to  fence  the  track  thereof  within 
six  months  after  they  begin  to  run  trains  on 
it,  though  for  construction  purposes,  and  the 
fact  that  the  road  remains  under  the  control 
of  the  contractors  does  not  affect  the  liability. 
Rockford,  R.  I.  &  St.  L.  R.  Co  v.  Ueflin,  65  111. 
.^67. 

And  in  Illinois  C.  R.  Co.  v.  Kanouse,  39  III. 
272,  S9  Am.  Dec.  307,  which  was  an  action 
against  the  lessee  of  a  railroad  for  the  killing  of 
a  horse  due  to  the  fact  that  the  railway  land 
was  unfenccd,  it  was  said  that  it  was  the  duty 
of  the  owner  to  fence  the  road,  and  that  it 
would  have  been  liable  for  the  injury  had  It 
been  sued. 

So.  in  Maine  a  railroad  company  whose  char- 
ter requires  it  to  erect  aud  maintain  substantial, 
legal,  and  sufficient  fences  on  each  side  of  the 
land  taken  by  It  for  its  road  where  the  same 
passes  through  inclosed  and  Improved  lands,  and 
In  default  of  which  they  are  liable  for  injuries 
occasioned  thereby,  cannot  relieve  itself  from 
any  liability  for  loss  or  injuries  to  stock  from  a 
failure  thus  to  fence  the  road  by  the  assign- 
ment and  leasing  of  the  road  to  another  com- 
pany. Whitney  v.  Atlantic  &  St.  L.  R.  Co.  44 
Me.  362,  69  Am.  Dec  103. 

And  a  railroad  company  which  permits  the 
running  of  cars  upon  Its  road  before  it  has 
erected  fences  as  required  by  law  will  not  be 
exonerated  from  liability  for  damages  for  the 
killing  of  a  horse  which  had  strayed  on  the 
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track  by  proof  that  at  the  time  certain  persons 
were  operating  the  road  under  an  agreement 
with  the  company  that  they  should  receive  and 
retain  the  earnings,  where  It  was  further  stipu- 
lated that  the  train  should  run  under  the  direc- 
tion and  control  of  the  company.  Wyman  v. 
Penobscot  &  K.  R.  Co.  46  Me.  162. 

And  in  Indiana  an  action  for  injury  to  stock 
upon  a  railroad  on  account  of  a  failure  to 
fence  the  right  of  way  when  regarded  as  one 
for  tort,  or  in  the  nature  of  a  tort  when  brougbt 
against  two  railroad  companies,  is  sufficiently 
charged  In  a  complaint  alleging  that  the  act 
was  dene  by  defendants  without  showing  what 
relation  they  sustained  to  each  other,  but  a  re- 
covery cannot  be  had  against  one  upon  evidence 
showing  its  liability,  or  under  the  stature 
against  both  Jointly  or  severally.  Indianapolis, 
C.  &  L.  R.  Co.  V.  Warner,  35  Ind.  516. 

And  such  a  complaint  charging  that  a  horse 
was  killed  on  the  road  of  one  of  them,  where 
rhe  track  was  not  securely  fenced,  by  the  cara 
of  the  other  passing  over  the  road  in  charge  of 
the  officers  of  the  latter  company,  is  insufficient 
where  it  does  not  show  that  the  owner  of  the 
road  leased  it  to  the  other  or  had  in  any  way 
consented  to  its  use  thereof.  Cincinnati  ft  M. 
U.  Co.  V.  Townsend.  39  Ind.  38;  Cincinnati  A 
M.  R.  Co.  V.  Pasklns,  36  Ind.  380. 

Under  Iowa  Laws  1862,  chap.  169,  f  6,  pro- 
viding that  any  railroad  company  hereafter  run- 
ning or  operating  its  road  and  failing  to  fence 
it  against  live  stock  shall  be  absolutely  llableto 
the  owner  of  any  live  stock  injured  or  killed 
by  reason  of  the  want  of  such  fence,  and  Laws 
1868,  chap.  79,  |  1,  providing  that  all  companies, 
lessees,  or  corporations  running  or  operating 
any  railroad  shall  be  liable  for  injuring.  d«^- 
Btroying,  or  killing  any  live  stock,  where  the  two 
railroad  companies  operate  trains  upon  the 
game  road,  one  being  the  owner  and  the  other 
the  lessee,  each  is  liable  only  for  stock  injured 
or  killed  by  its  trains  by  reason  of  the  road 
being  unfenced,  and  not  for  that  injured  or 
killed  by  the  trains  of  others.  Stephens  v. 
Davenport  ft  St.  P.  R.  Co.  36  Iowa.  327. 

The  word  "agents"  In  N.  Y.  I<aws  1892,  chap. 
676,  i  S2,  providing  that  so  long  as  fences  upoa 
the  bides  of  railroad  tracks  are  not  made  or 
not  in  good  repair,  the  company,  its  lessees,  or 
others  in  possession  shall  be  liable  for  all  dam- 
ages done  by  their  agents,  has  reference  only 
to  the  agents  of.  the  corporation  or  person 
operating  the  road,  and  does  not  apply  so  as 
to  render  a  lessee  operating  the  road  the  agent 
of  the  lessor  which  never  operated  it.  Throne 
V.  Lehigh  Valley  R.  Co.  88  Hun,  141. 

And  a  railroad  company  owning  a  line  of 
railroad  which  leased  its  right  of  way  and  all 
its  property  real  and  personal  and  franchises 
except  the  franchise  to  exist  as  a  corporatloa, 
to  a  foreign  corporation  for  a  period  of  999 
years,  having  no  rolling  stock  and  never  operat- 
ing the  road,  the  engines  and  cars  thereon  be- 
longing to  the  lessee  company,  is  not  liable  for 
the  negligent  killing  of  stock  because  of  the 
omission  to  fence  the  side  of  the  road,  under  N. 
Y.  Lav/s  1892,  chap.  676.  i  32,  requiring  every 
railroad  corporation  and  any  lessee  or  oth-fr 
person  In  possession  before  the  lines  of  its  road 
are  open  for  use  to  erect  and  maintain  fences, 
and  providing  that  so  long  as  such  fences  are 
not  made  or  in  good  repair  the  corporation,  its 
lessee  or  other  person,  shall  be  liable  for  all 
damages  done  by  Its  agents,  engines,  or  cars  co 
any  domestic  animals  thereon,  as  the  duty  of 
maintaining  such  fences  was  Imposed  upon  the 
lessee  by  N.  Y.  Laws  1864,  chap.  582,  f  2. 
Ibid. 

So,  the  conductor  of  a  railroad  train  belong- 
ing to  the  lessee  of  a  railroad  which  injures  m 
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person  through  the  negligence  of  the  engineer 
In  falling  to  give  a  proper  warning  of  the  ap- 
proach of  a  train  to  a  highway  crosaing,  is 
not  the  servant  of  the  lessor  of  the  road  so  as 
to  render  It  liable  for  his  negligence  under  a 
trackage  contract,  though  it  provided  that  the 
conductor  should  be  under  the  control  and  sub- 
ject to  the  orders  of  the  superintendent  of  the 
lessor  road  through  courtesy,  and  such  super- 
intendent was  allowed  to  discharge  the  em- 
ployees  of  the  lessee  road  for  any  dereliction  In 
duty  occurring  upon  the  leased  road.  Cain  t. 
Syracuse,  B.  &  N.  Y.  R.  Co.  20  Misc.  459. 

And  a  statute  providing  for  fences  for  the 
protection  of  cattle  and  other  animals  named 
has  no  application  to  fences  for  the  protection 
of  persons  traveling  on  a  highway.  Ditchett  v. 
Spuyten  Duyvll  &  P.  M.  R.  Co.  67  N.  Y.  425. 

In  the  abo\e  case  it  was  said  that  it  may 
well  be  doubted  whether  the  lessor  of  a  railro<id 
who  had  parted  with  the  possession  could  be 
held  liable  for  the  negligence  of  the  lessee  under 
a  statute  requiring  railroad  corporations  to 
fence  the  sides  of  their  roads.    Ibid. 

Wt  H»  0* 
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•The  eomnion-la-vr  rule  in  actions  by  a 
parent  for  damages  for  tbe  seduction 
of  bis  dangrbter,  which  required  him  to 
sue.  in  the  capacity  of  a  master,  for  the  loss 
of  her  services  as  a  servant,  although  In  fact 
permitting  a  recovery  by  him  in  his  parental 
relation,  was  the  rule  of  a  legal  fiction  which 
no  longer  obtains,  under  the  reformed  proced- 
ure, because  of  the  abolition  by  the  Code  of 
fictions  in  pleading,  and  its  requirement  to 
state  the  actual  facts  in  controversy. 

(March  11,  1809.) 

ERROR  to  the  District  Court  for  Coffey 
County  to  review  a  iudgment  in  favor 
of  plaintiff  in  an  action  Drought  to  recover 
damages  for  the  seduction  of  plaintiff's 
(laughter.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Madden  Brotbera,  for  plaintiff 
in  error: 

The  relation  of  master  and  servant  is  nec- 
essary in  order  to  maintain  an  action  for 
seduction. 

Oghom  V.  Francis,  44  N.  J.  L.  441,  43 
Am.  Rep.  395 ;  Vanhom  v.  Freeman,  6  N.  J. 
L.  393;  Lavery  v.  Crooks,  52  Wis.  612,  38 
Am.  Rep.  768;  Bariley  v.  Richimyerf  4  N. 
Y.  38,  63  Am.  Dec.  338;  White  v.  Nellis,  31 
N.  Y.  405,  88  Am.  Dec.  282;  Martin  v. 
Payne,  9  Johns.  387,  6  Am.  Dec.  288;  Clark 
▼.  Fitch,  2  Wend.    450,    20   Am.  Dec.  639; 

^Headnote  by  Dostbb,  Ch.  J. 


MulvehaU  v.  Milhoard,  11  N.  Y.  343;  Fur- 
man  V.  Van  8ise,  56  N.  Y.  435,  15  Am.  Rep. 
441;  Blagge  v.  IlsUsy,  127  Mass.  191,  34 
Am.  Rep.  361;  White  v.  Murtland,  71  III. 
250,  22  Am.  Rep.  100. 

Mere  sexual  intercourse,  without  flattery 
or  artifice,  does  not  constitute  seduction. 

Hill  V,  Wilson,  8  Blackf.  123;  Comer  v. 
Tat/lor,  82  Mo.  341 ;  ISimpson  v.  Grayson,  54 
Ark.  404;  Delves  v.  Boardman,  20  Iowa, 
446;  Patterson  v.  Hayden,  17  Or.  238,  3  L. 
R.  A.  529;  Marshall  v.  Taylor,  98  Cal.  55; 
Mohelsky  y.  Hartmeister,  68  Mo.  A  pp.  318. 

If  no  loss  of  service  was  shown  in  the  ac- 
tion, the  care  and  attention  bestowed  by 
plaintiff  on  her  daughter  in  her  sickness  and 
lying-in  were  not  consequent  damages  re- 
coverable by  plaintiff. 

There  can  be  no  recovery  of  vindictive 
damages,  unless  actual  damages  are  shown. 

Schippel  v.  Norton,  38  Kan.  567;  Adams 
y.  Balina,  58  Kan.  250;  First  Nat.  Bank  y. 
Kanscts  Grain  Co.  (Kan.)  65  Pac.  277. 

Evidence  of  previous  intercourse  mitigates 
the  damages,  for  the  defendant  is  liable  only 
to  the  extent  his  act  has  contributed  to  the 
girl's  downward  tendency. 

21  Am.  A  Eng.  Enc.  Law,  1036;  Simpson 
V.  Grayson,  54  Ark.  404 ;  Hoffman  y.  Kemer- 
er,  44  Pa  452;  Love  v.  Masoner,  6  Baxt. 
24,  32  Am.  Rep.  522;  West  v.  Druff,  55  Iowa, 
335;  Hogan  v.  Cregan,  6  Robt.  138;  Shat- 
tuck  v.  Myers,  13  Ind.  46,  74  Am.  Dec.  236; 
Carder  v.  Forehand,  1  Mo.  704,  14  Am.  Dec. 
317;  White  v.  Murtland,  71  111.  250,  22 
Am.  Rep.  100. 

Messrs,  G.  E.  Mancbester  and  Iiainb 
&  Hogueland,  for  defendant  in  error: 

If  the  relation  of  parent  and  child  existed 
and  the  daughter  lived  with  her  mother  and 
performed  service  for  her  mother,  then  the 
mother  can  recover. 

21  Am.  &  Eng.  Enc.  Law,  1015-1017; 
Beaudette  v.  Gagne,  87  Me.  534. 

The  relation  of  master  and  servant  is  now 
lield  to  be  little  else  than  a  legal  fiction  by 
which  damages  are  awarded,  not  to  the  mas- 
ter, but  to  the  head  of  the  family,  for  dis- 
grace, humiliation,  and  anguish  brought  up- 
on the  plaintiff's  family. 

Hudkins  v.  Uaskins,  22  W.  Va.  646 ;  Van- 
horn  v.  Freeman,  6  N.  J.  L.  393;  Stoudt  v. 
Shepherd,  73  Mich.  588. 

As  the  gist  of  the  aelion  is  the  debauching 
of  the  daughter,  and  the  consequent  supposea 
or  actual  Toss  of  her  services,  it  is  immate- 
rial to  the  plaintiff's  claim  under  what  spe- 
cial circumstances  the  injury  was  wrought. 

Kennedy  v.  Shea,  110  Mass.  147,  14  Am. 
Rep.  584;  Leucker  v.  Steileu,  89  111.  546,  31 
Am.  Rep.  104;  Simpson  v.  Grayson,  64  Ark. 
404. 

Doster,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  was  an  action  brought  by  Mrs.  E.  M. 
Norton,  a  widow,  against  O.  L.  Anthony,  for 


Note. — ^This  case  furnishes  a  striking  illus- 
tration of  the  abolition  of  a  fiction  of  law. 
While  the  decision  seems  to  be  based  on  the 
statute  which  abolishes  fictions  of  pleading,  and 
the  fiction  here  involved  may  be  a  rule  of  sub- 
stantive law  or  of  right  more  than  a  rule  of 
44  L.  R.  A. 


pleading,  it  may  be  asked  If  the  power  of  the 
courts  to  modify  the  original  rule  which  based 
the  right  of  action  on  the  loss  of  service  until 
that  rule  had  become  only  a  fiction  does  not 
extend  to  the  abandonment  of  that  mere  fiction. 
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damages  for  the  seduction  of  her  daughter, 
Turie  Norton.  Besides  a  denial  of  the  im- 
puted act,  the  defense  was  that  the  daughter 
was  of  full  age,  and  did  not,  aa  to  her 
mother,  stand  in  the  relation  of  a  servant 
to  a  mistress,  and  that  no  loss  of  service  to 
the  mother,  as  mistress,  had  resulted  from 
the  alleged  wrong.  The  daughter  was  about 
twenty-nve  years  old  at  the  time  of  the  se- 
duction charged,  and  was  clerking  in  a  store. 
At  and  before  that  time  she  lived  with  her 
mother,  as  a  part  of  the  family,  and  occasion- 
ally performed  some  «light  household  serv- 
ices. The  court,  among  other  matters  of 
law,  instructed  the  jury  as  follows:  "If 
you  find  from  the  evidence  that  the  plain- 
tiff is  a  widow,  and  the  mother  of  Turie  Nor- 
ton, whom  it  is  alleged  that  the  defendant  se- 
duced, and  that  at  the  time  of  said  seduc- 
tion the  said  Turie  Norton  lived  with  her 
mother,  and  performed  service  for  her  (and 
you  are  instructed  that  the  performance  of 
any  slight  service  is  sufficient  to  satisfy  the 
law  in  that  regard) ,  then  plaintiff  will  be  en- 
titled to  recover,  if  ynu  find  that  the  seduc- 
tion was  accomplished  as  alleged.  That  you 
may  find  that  the  said  Turie  Norton  was  in 
the  service  of  the  plaintiff,  vou  need  not 
find  that  a  contract  existed  between  them 
for  such  service.  It  will  be  sufficient  if  she 
lived  with  her  mother  when  the  seduction  oc- 
curred, and  took  part  in  the  housework. 
And  such  service  need  not  be  paid  for,  and 
no  pay  need  be  promised  or  expected."  A 
request  made  by  the  defendant  for  the  fol- 
lowing instruction  was  refused :  "I  instruct 
you  that  the  mere  relation  of  mother  and 
daughter  will  not  permit  a  recovery  by  the 
former  for  the  seduction  of  the  latter." 

The  instruction  given  is  in  accord  with 
the  almost  unanimous  voice  of  the  courts, 
and,  if  it  were  the  only  one  to  be  considered, 
we  should  have  no  hesitation  in  approving 
it,  but  the  request  preferred  by  the  defendant 
and  refused  by  the  court  brings  before  us  the 
question  whether  an  action  for  seduction  can 
be  maintained  upon  the  mere  relation  of  par- 
ent and  daughter  alone, — especially  where, 
a«  in  this  case,  the  daughter  is  of  age,  and 
lives  with  her  parent,  and  constitutes  a  part 
of  the  family.  Upon  this  question  the  hold- 
ings of  the  courts  arc  uniform  to  the  effect 
that  an  action  for  the  seduction  of  a  daugh- 
ter, brought  in  the  parental  capacity  alone, 
is  not  maintainable  except  as  allowed  by 
statute.  At  common  law  the  action  is  main- 
tainable by  the  parent  only  in  the  capacity 
of  master  or  mistress,  and  it  must  be  in  form 
an  action  for  loss  of  the  daughter's  services 
as  a  servant.  That  the  rules  of  the  law 
should  thus  degrade  the  injured  parent's 
right  of  action  to  one  of  mere  compensa- 
tion for  the  impaired  ability  of  the  daughter 
to  perform  labor,  and  for  the  recovery  of  the 
expenses  incident  to  such  sickness  as  results 
from  the  wrong  done,  has  been,  throughout 
the  course  of  judicial  decision,  a  matter  of 
regret  among  the  judges.  So  grievously  has 
this  reproach  upon  the  law  been  felt,  that 
the  courts  quite  a  time  ago  began  to  sanction 
a  wide  latitude  of  evidence  as  to  damages  in 
such  actions,  until  now  the  rule  has  become 
firmly  established  that  notwithstanding  the 
44  L.  R.  A. 


action  must  be,  in  form,  for  loss  of  services 
and  expenses  incurred  in  sickness,  yet  com- 
pensatory damages  for  parental  and  even 
general  family  shame  ana  mortification  may 
e  recovered,  together  with  an  additional 
punitory  sum  for  the  flagrant  wrong  commit- 
ted by  the  seducer.  It  will  be  profitable  at 
this  point  to  illustrate  by  quotations  from 
the  authorities  the  present  liberal  holdings 
of  the  courts  upon  tnis  subject,  and  to  note 
the  extreme  departure  of  the  rule  of  proof 
from  the  rule  of  pleading,  and  also  to  note 
the  lament  of  the  judges  over  the  arbitrary 
and  technical  theory  which  compelled  the 
parent  to  disguise  his  action  in  the  false  and 
abhorrent  form  of  a  master's  suit  for  lom  of 
services. 

Mr.  Sedgwick,  in  his  work  on  the  Measure 
of  Damages,  8th  ed.  vol.  2,  §  471,  says: 
"The  common-law  action  of  case,  by  the 
father  or  master,  for  seducing  a  daughter  or 
female  servant,  is  one  of  a  peculiar  charac- 
ter. It  is  eminently  a  legal  fiction.  The 
demand  is  based  upon  the  mere  loss  of  serv- 
ice, but  the  damages  are  very  much  at  large, 
and  in  the  discretion  of  the  jury."  Follow- 
ing the  above  statements,  the  author  brief- 
ly traces  the  evolution  of  the  rule  of  damages 
from  one  of  mere  compensation  to  the  master 
for  loss  of  services  to  one  of  compensation 
for  parental  mortification,  anguish,  and  vio- 
lated honor.  In  3  Sutherland,  Dam.  p.  735, 
it  is  said:  "At  common  law  this  action 
rests  on  the  relation  of  master  and  servant, 
and  proceeds,  in  form,  for  loss  of  service. 
Trespass  vi  et  armia  is  deemed  the  proper 
action  where  the  servant  resides  with  the 
master  or  parent.  Case  may  also  be  brou^t 
where  the  injury  is  not  committed  with 
force,  or  where  the  servant  is  only  construc- 
tively in  the  master's  service.  Slight  evi- 
dence will  establish  sufficiently  the  relation, 
and  the  extent  of  the  loss  of  service  is  not 
the  measure  of  damages.  The  allegations 
and  proof  on  these  points  are  almost  an  un- 
meaning formula, — ^an  obeisance  to  a  shadow 
of  the  past, — to  reach  the  actual  grievance* 
The  action  in  reality  is  to  afford  redress  for 
the  injury  done  to  the  parent  or  other  near 
relative,  or  person  standing  in  loco  pareti- 
tis^  for  the  dishonor  and  degradation  suf- 
fered by  the  family  m  consequence  of  the  se- 
duction. And  large  dama^^es,  which  the 
court  will  seldom  relieve  against,  are  recov- 
erable, both  for  recompense  to  the  plaintiff 
and  punishment  to  the  defendant.  Caton, 
J.,  said:  'Technically,  the  ground  of  recov- 
ery is  the  loss  of  the  services  of  the  daugh- 
ter; and  the  rule  of  the  boc^s  seems  to  be 
that  the  father  must  prove  some  service,  in 
order  to  entitle  him  to  maintain  the  action. 
This  is  nominally  the  ground  on  which  the 
plaintiff's  right  of  action,  rests,  while  prac- 
tically the  right  to  recover  rests  on  far 
higher  grounds, — that  is,  the  relation  of 
parent  and  child,  or  guardian  and  ward,  or 
husband  and  wife,  as  well  as  that  of  master 
and  servant;  and  it  seems  almost  beneath 
the  dignity  of  the  law  to  resort  to  a  sort  of 
subterfuge  to  give  the  father  a  right  of  ac- 
tion which  is  widely  different  from  that  for 
which  he  is  really  .allowed  to  recover  dam- 
ages.    But  the  law  may  still  require  prool 
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of  service,  or  at  least  the  right  to  service, 
when  the  child  is  a  minor;  but  this,  as  well 
as  any  other  fact,  may  be  proved  by  circum- 
fltancea  sufficient  in  themselves  to  satisfy  the 
jury  that  the  party  seduced  did  actually 
render  service  to  the  plaintiff,  and  the  most 
trivial  service  has  always  been  held  suffi- 
cient.' Doyle  V.  Jessup,  20  111.  462.  Even 
in  England,  where  stricter  proof  of  service 
is  reouired,  Blackburn,  J.,  said:  'In  effect, 
the  oamages  are  given  to  plaintiff  as 
standing  in  the  relation  of  parent,  and  the 
action  has  at  present  no  reference  to  the  re- 
lation of  master  and  servant,  beyond  the 
mere  technical  point  on  which  the  action  is 
founded.'  Terry  v.  Huichinaonj  L.  R.  3  Q. 
H.  602.  This  is  according  to  the  general  cur- 
rent of  authority.  While  the  courts  adhere 
eo  far  to  the  original  distinctive  character 
of  the  action  as  to  reauire  proof  that  the  se- 
duced female  was  in  tne  service  of  the  plain- 
tiff at  the  time  of  the  seduction,  they  do  not 
require  very  strict  proof.  Very  slight  evi- 
dence of  loss  of  service  suffices,  in  favor  of 
one  standing  in  loco  parentis,  and  affected 
iyy  the  graver  consequences  of  the  seduction. 
The  actual  loss  sustained  by  the  plaintiff, 
through  the  diminished  ability  of  his  daugh- 
ter, relative,  or  ward,  to  yield  him  personal 
service,  as  well  as  the  servile  position  of  the 
eupposed  servant  herself  in  the  family  of  her 
protector,  is  ordinarily  little  more  than  a 
mere  fiction.  It  is  one  of  those  cases  in 
which  an  action  devised  for  one  purpose  has 
been  found  to  serve  a  different  one,  by  the 
aid  of  the  discretion  which  courts  have  as- 
sumed in  instructing  the  jury,  and  the  read- 
iness of  the  jury  to  render  substantial  jus- 
tice by  their  verdict,  where  the  forms  of  law 
impo&ed  b^  the  instructions  of  the  court  ad- 
mit of  their  doing  so."  In  Pollock  on  Torts, 
201,  it  is  said:  "The ' capricious  working 
of  the  action  for  seduction  in  modern  prac- 
tice has  often  been  the  subject  of  censure. 
Thus,  Sergeant  Manning  wrote  forty  years 
ago:  'The  quasi  fiction  of  servitum  amisit 
affords  protection  to  the  rich  man,  whose 
daughter  occasionally  makes  his  tea,  but 
leaves  without  redress  the  poor  man,  whose 
child  is  sent  unprotected  to  earn  her  bread 
amongst  strangers.'  All  devices  for  obtain- 
ing what  is  virtually  a  new  remedy  by  strain- 
ing old  forms  and  ideas  beyond  their  origi- 
nal intention  are  liable  to  this  kind  of  in- 
convenience. It  has  been  truly  said  that  the 
enforcement  of  a  substantially  just  claim 
'ought  not  to  depend  upon  a  mere  fiction, 
over  which  the  courts  possess  no  control.' " 
In  Phelin  v.  Kenderdine,  20  Pa.  361,  the 
court  says:  "Although  the  action  by  a 
parent  for  the  seduction  of  his  daughter  has 
its  technical  foundation  in  the  loss  of  his 
daughter's  services,  it  is  well  settled  that 
proof  of  the  relation  of  master  and  servant, 
and  of  the  loss  of  service  by  means  of  the 
wrongful  act  of  the  defendant,  has  relation 
onlv  to  the  form  of  the  remedy,  and  that  the 
action  being  sustained,  in  point  of  form,  by 
the  introduction  of  these  technical  elements, 
the  damages  may  be  given  as  a  compensation 
to  the  plaintiff,  not  only  for  the  loss  of  serv- 
ice, but  also  for 'all  that  the  plaintiff  can  feel 
from  the  nature  of  the  injury.' "    In  Badg- 
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ley  V.  Decker,  44  Barb.  588,  the  court  mtb: 
"The  rule  is  still  adhered  to,  with  us,  that 
loss  of  service  is  the  legal  gravamen  of  the 
action.  Bariley  v.  Richtmyer,  4  N.  Y.  38, 
53  Am.  Dec.  338.  But,  to  accommodate  the 
action  to  cases  where  the  daughter  rendered 
no  service,  a  presumed  or  a  fictitious  serv- 
ice is  resorted  to  as  a  gravamen.  [Postle' 
ihtoaite  v.  Parkea]  3  Burr.  1878;  [Bennett 
v.  Alcotl]  2  T.  R.  166,  168;  [Holloway  v. 
Ahell]  7  Car.  &  P.  528;  [Martin  v.  Payne] 
9  Johns.  389,  0  Am.  Dec.  288;  [Clark  v. 
Fitch]  2  Wend.  469,  20  Am.  Dec.  639 ;  [Hew- 
itt V.  Prime]  21  Wend.  79-82.  All  the  mod- 
ern cases  hold  that  the  legal  gravamen  of  the 
action  is  not  the  real  gravamen  as  is  appar- 
ent when  we  come  to  consider  the  rule  of 
damages  recognized  in  the  action,  and  judges 
have  not  unfrequently  spoken  of  the  action  as 
resting  upon  a  fiction.  .  .  .  The  real 
gravamen  of  the  aclion  is  not  the  loss  of 
service.  That  is  a  very  small  item  in  the 
measure  of  damages.  The  loss  of  service  in 
many  cases  could  not  be  considered  anything 
in  reality,  and  often  when  the  least  service  is 

Performed  the  highest  damages  are  given, 
he  real  gravamen  of  the  action  is  the  mortifi- 
cation and  disgrace  of  the  family,  and  the 
wounded  feelings  of  the  plaintiff."  In  David- 
son V.  Abbott,  52  Vt.  573,  36  Am.  Rep.  767, 
the  court  says:  "The  action, in  form,  is  to  re- 
cover damage  for  loss  of  service;  but  it  has 
become  well  settled  for  a  century  in  Eng- 
land and  this  country  that  the  loss  of  service 
is  slight  and  nominal  in  most  cases  and  the 
recovery  is  had  essentially  for  wounded  feel- 
ings, dishonor,  and  disgrace."  In  Riddle  v. 
McOinnis,  22  W.  Va.  271,  the  court  says: 
"While  at  common  law  the  father  and  mas- 
ter was  obliged  to  alle^  and  prove  the  loss 
of  service,  however  trivial  or  valueless,  as 
the  foundation  of  the  recovery,  yet  it  was  re- 
garded only  as  the  foundation,  for  the 
courts  have  always  treated  the  relation  of 
master  and  servant,  and  the  loss  of  service, 
as  innocent  fictions,  which  merely  served  to 
give  the  court  jurisdiction,  while  the  meas- 
ure of  the  plaintiff's  damages  was  not  mere- 
ly the  actual  value  of  the  service  lost,  but 
compensation  for  the  shame,  disgrace,  and 
anguish  suffered  by  the  father  in  the  defile- 
ment and  ruin  of  his  dau^ter.  These  ele- 
ments now  enter  into,  and  generally  consti- 
tute, the  real  measure  of  damages,  while  the 
jury,  in  estimating  them,  must  almost  neceti- 
sarily  be  influenced  and  controlled  by  the 
position  of  the  parties  in  society,  and  by  all 
the  other  circumstances  surrounding  each 
particular  case." 

Many  more  quotations  like  those  above 
could  be  made  from  text  writers  and  reported 
decisions.  The  views  of  all  legal  authori- 
ties upon  the  subject  are  to  the  effect  that 
the  rule  which  requires  a  parent  suing  for 
the  seduction  of  a  daughter  to  plead  loss  of 
her  services  aa  his  servant,  but  which  obli- 
gates him  to  only  nominal  proof  of  the  cause 
of  the  action  stated,  is  an  empty  and  sense- 
less legal  fiction, — a  pretense  and  sham 
which  does  discredit  to  the  law,  and  with 
which  it  were  highly  desirable  to  dispense. 
What  seems  to  us  a  satisfactory  definition 
of  a  fiction  of  law,  though  one  admittedly 
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broad,  h  that  giveL  in  Maine,  Anc.  Law,  p. 
25.      It  is:     "Any   assumption    which  con- 
ceals, or  affects  to  conceal,  the  fa<!t  that  a 
rule  of  the  law  has  undergone  alteration,  its 
letter    remaining    unchanged,    its  operation 
being  modified.     .     .     .     Ihe  fact  is  that  the 
law  has  been  wholly  changed.    The  fiction  is 
that  it  remains  what  it  always  was."     The 
substance  of  all  the  definitions  of  a  leeal  fic- 
tion is  that  it  is  a  pretense  that  Uie  Taw  as 
to  a  particular  matter  is  different  from  what 
It  really  is.     The  legal  fiction  in  actions  by 
a  parent  for  seduction  is  that  he  has  lost 
the  services  of  his  daughter,  and  has  been 
subjected  to  expense  on  her  account,  where- 
fore he  sues  for  such  loss  and  expense,  and 
for  them  alone.     The    fiction    assumes    his 
right  to  recover  for  these,  and  these  alone. 
The  fact'is  that  he  has  lost  no  services,  and 
has  been  subjected  to  no  expense;   but  the 
law  is  that,  notwithstanding  his  lack  of  loss 
and  expense,  he  may  nevertheless  recover  for 
the  wounds  to  his  parental  feelings,  and  may 
mulct  the  seducer  in  punitive  damages  also. 
We  say  the  law  is  that  he  may  recover  not- 
withstanding his  lack  of  loss  in  his  capacity 
as  master.     The  courts  make  a  pretense  of 
holding  him  to  proof  of  sueh  loss,  and  make 
a  pretense  of  withholding  relief  if  he  fails  to 
make  the  proof,  but  it  is  a  pretense  only. 
Proof  of  the  very  slightest  kind  of  service 
will    suffice.    The    service    proved    need    be 
nothing  more  than  nominal.     It  need  not  be 
actual  or  beneficial,  and  many  of  the  courts 
hold  that,  where  the  daughter  was  not  ac- 
tually in  the  service  of  the  parent,  she  never- 
theless was,  if  a  minor,  constructively  in  his 
service,  and  that  such  constructive  service 
was  sufficient  to  uphold  the  right  of  action. 
It  is  a  shameful  pretense  to  hold  that  a  daugh- 
ter whose  labors,  for  instance,  merely  con- 
sist in  pouring  the  tea  at  her  father's  table 
and  doing  the  honors  of  his  household  to 
his  guests,  is  in  his  service  as  a  servant,  and 
that  he  may  recover  damages  because  of  the 
loss  of  such  labors  through  her  seduction. 
Many  of  the  courts  have  deplored  the  lack 
of  legislation  to  enable  them  to  dispense  with 
the  fiction  in  question,  so  as  to  allow  them 
to  bottom  cases  in  theory,   as   well   as  in 
fact,     upon     the    actual     and    meritorious 
ground  upon  which  the  damages  are  really 
awarded.     If  by  this    is  meant    legislation 
which  in  express  terms  abrogates  the  fiction 
of  the  relation   of  master   and   servant,  we 
deny  its  necessity  in  this  and  other  states 
which  have   adopted    the  reformed  Code  of 
Procedure.     The  Code  was  devised  for  the 
very  purpose  of  dispensing  with   legal  fic- 
tions and  antiquated  forms  of  action.     Its 
spirit  in  this  respect  can  be  illustrated  by  a 
score  or  more  of  its  provisions.     Out  of  them 
one  general  rule  of  reform  is  collectible,  and 
that  is  that  the  actual  facts  from  which  the 
claimed  right  of  action  is  deducible  must  be 
stated.     Nay,  more,  it  is  even  expressed  in 
some  of  the  sections  of  the  Code.     "The  dis- 
tinction between  actions  at  law  and  suits 
in  equity,  and  the  forms  of  all  such  actions 
and  suits  heretofore  existing,  are  abolished." 
Section  6.     "There  caii  be  no  feigned  issues.'' 
Section  7.       "The  rules  of  pleading  hereto- 
fore existing  in  civil  actions  are  abolished." 
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Section  85.      "The  petition  must  contain  a 
statement  of  the  facts  constituting  the  cause 
of  action,  in  ordinary  and  concise  language, 
and  without  repetition."     Section  87.     "All 
fictions  in  pleading  are  abolished."       Sec- 
tion  116.    If  in  fact  a  rieht  of  aetion  i» 
given  to  the  parent,  as  such,  for  the  seduc- 
tion of  the  daughter;  if  in  fact  the  injury 
done  is  to  the  parent  \n  that  relation;  if  in 
law  the  courts  take  to  themselves  the  right 
to  probe  beneath  the  thin  veneering  of  the 
form  of  the  action,  as  one  for  the  loss  of 
services,  in  order  to  reach  the  heart  and  core 
of  the  controversy  and  give  damages  for  the 
actual  injury  committed;  if  these  things  are 
allowed  and  done,  it  cannot  be  that  the  lib- 
eral rules  of  the  Code  still  require  conform- 
ity to  the  fictitious  and  embarrassing  formu- 
las of  the  common  law.     Not  only  was  it  the 
design  of  the  Code  to  simplify  the  rules  of 
pleading  by  reducing  to  unity  all  the  various 
forms  of  action  existing  at  common  law,  and 
requiring  the  parties  to   state    the   actual 
facts  of  the  controversy,  but  it  contemplated 
the  existence  of    the  modern    and  enlarged 
ideas  of  justice  as  to  matters  of  substantive 
right  which  had  begun  to  prevail.     To  fur- 
nish a  better  medium  for  the  working  out  of 
the  newer  and  more  equitable  thought  was 
equally  its  design.     No  relation  in  life  hai» 
been  more  visibly  affected  by  the  humanizing 
influence  of    latter-day   concepts    of  justice 
than  has  the  domestic  one.     Originally  the 
ohild  was  in  the  fullest  sense  the  slave  of  its 
father.     Indeed,    the  origin    of  slavery,  ac- 
cording to  the  view  of  a  most  learned  and 
deep-searching  historian,  was  in  the  family 
circle.    The  cnild  was  born  into  slavery  to 
its  sire.    Ward,  Ancient  Lowly,  cc.  2,  3.  .  in 
the  course  of  time  the  leg^alized  state  of  the 
child  passed  from  that  of  a  slave  to  that  of 
a  servant  of  the  one  who  had  begotten  it. 
Now  it  holds,  in  general  estimation,  at  least, 
if  not  in  law,  a  (^uite  nearly  co-ordinate  po- 
sition in  the  family.    As  long  as  its  minor- 
ity lasts,  it  is  under  the  guardianship  and 
tutelage  of  its  parents,  but  it  is  no  longer  in 
fact,  or  in  legal  theory,  their  servant;  and 
when,  it  being  a  daughter,  suit  is  brought  on 
account  of  its  seduction,  suoh  suit  is  not  in 
fact  founded  upon  the  idea  of  service  lost, 
but    upon    the    idea  of    parental    affection 
wounded,  parental  anguish  endured,  and  pa- 
rental   liability   for  care   and    nurture    in- 
creased.    Damages,  therefore,  in  respect  to 
the  violated  parental  relation,  are  the  facts 
which  the  Code  ordains  shall  be  stated  in 
the  petition ;  and  the  pretense  of  services  lost 
to  tne  parent,  as  a  master,  is  the  legal  fic- 
tion   of  pleading,    which    the  Code  ordains 
shall  be  abolished.     If  necessity  ever  existed 
for  cloaking  the  real  cause  of  action  under 
the  nominsu  disguise  of  another  one,  it  no 
longer  exists,  and  we  hold    accordingly.    In 
this  state  a  parent  may  maintain  an  action 
for  the  seduction  of  the  daughter  without 
.  averment  or  proof  of  loss  of  services^  or  ex- 
penses of  sickness. 

A  question  subsidiary  or  incidental  to  the 
one  above  discussed  now  arises.  In  this 
case  the  daughter  was  of  full  age.  The  law 
had  emancipated  her  from  the  guardianship 
and  control  of  her  mother,  and,  so  far  as 
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legal  liability  is  ooncemed,  the  mother  was 
absolved  from  responsibility  for  the  acts  and 
conduct  of  the  daughter.  May  the  mother, 
therefore,  maintain  the  action?  As  before 
stated,  the  daughter  constituted,  in  fact,  a 
part  of  the  mother^  family.  The  mother 
was  the  head  of  that  family,  and  was  charged 
with  that  moral  responsibility  for  the  virtue 
and  orderly  conduct  of  its  various  members 
which  devolves  upon  the  head  of  a  house- 
hold. The  purity  and  rectitude  of  behavior 
of  those  within  the  domestic  circle  were  in 
an  especial  manner  the  objects  of  her  solici- 
tude and  care.  The  law,  therefore,  will  not 
deny  compensation  to  her  for  t^e  invasion 
of  her  home  by  the  ruthless  destroyer  of  its 
peace  and  happiness,  simply  because  in  law 
she  could  no  lonjeer  command  the  services  of 
her  daughter.  The  mere  fact  of  the  legal 
emancipation  of  the  daughter  from  parental 
control  has  never  been  made  a  test  of  the 
right  to  maintain  the  action  for  seduction. 
Wnen  the  right  to  maintain  it  was  founded 
upon  the  legal  fiction  of  loss  of  services,  the 
cases  divided  themselves  into  two  classes, — 
one,  where  the  daughter  was  a  minor,  in 
which  instance  the  right  to  t)«e  service  was 
legally  presumed;  tlie  other,  where  the 
daughter  was  of  age,  in  which  instance  proof 
of  a  contract  of  service  was  required,  or  in 
lieu  thereof  proof  of  facts  from  which  it 
could  be  inferred.  The  right  of  action  was 
^iven  in  the  last-mentioned  case,  as  well  as 
m  the  former;  and  the  courts,  although  ad- 
hering in  the  last  case,  as  well  as  m  the 
former,  to  the  fiction  of  the  loss  of  services, 
nevertheless  gave  damages  in  vindication  of 
the  parental  right,  and  in  melioration  of 
outraged  parental  feelings.  In  Badgley  v. 
Decker^  44  Barb.  577,  ana  in  Davidson  v.  Ah- 
hoit,  52  Vt.  570,  36  Am.  Rep.  767,  the  daugh- 
ters were  twenty-five  and  thirty-one  years, 
respectively,  at  the  times  o€  their  seduction. 
The  actions  were  held  maintainable  in  these 
cases;  and  in  the  following  ones  they  were 
likewise  upheld,  although  the  females  had 
passed  the  period  of  minority:       Button  v. 


Huffman,  32  N.  J.  L.  58 ;  Wert  v.  i8flr»)i««?,  38 
N.  J.  L.  185;  Lamh  v.  Taylor,  67  Md.  85; 
Moran  v.  DatDCs,  4  Cow.  412 ;  JApe  v.  Eisen- 
lord,  32  N.  Y.  229;  Villepigue  v.  Shular,  3 
Strobh.  L.  4C2 ;  Long  v.  Keigtley,  1 1  Ir.  Law  T. 
77.  Many  other  like  cases  might  be  cited 
but  these  are  sufficient  to  show  that  the  mi- 
nority of  the  daughter  has  never  been  held 
essential  to  the  right  of  recovery  by  the  par- 
ent. There  exists  no  reason  for  distin- 
guishing between  caoos  of  minority  and  of 
full  age  of  the  daughter,  and  granting  a  re- 
covery in  the  former  while  denying  it  in  the 
latter,  merely  because  the  legal  fiction  of 
services  lost,  upon  wnich  they  were  former- 
ly both  prosecuted,  has  been  cleared  out  of 
tne  way,  and  the  right  of  recovery  placed  in 
law  as  well  as  in  fact  upon  its  real  ground. 
There  is  no  magic  in  the  passing  of  a  daugh- 
ter's eighteenth  birthday  anniversary,  to  re- 
lieve against  parental  solicitude  and  care,  or 
parental  anguish  over  her  fall  from  virtue. 
At  what  time  in  the  advancing  age  of  a 
daughter  the  feelings  of  parental  mortifica- 
tion over  such  fall  Wome  sufficiently  dulled, 
and  the  sense  of  parental  responsibility  suffi- 
ciently weakened,  to  reduce  the  damages  to 
'a  nominal  sum,  or  to  deny  them  altogether, 
we  need  not  concern  ourselves.  The  law 
heretofore  has  set  no  time  for  the  passing  of 
parental  feelings  as  to  such  matter  into  a 
condition  of  indifference,  and  we  need  not 
speculate  as  to  it.  Each  case  will  depend 
upon  its  own  particular  factA,  and  as  to  such 
facts  the  jury  is  the  judge. 

Two  other  claims  of  e/ror  are  made. 
They  are  founded  upon  the  court's  instruc- 
tions, and  its  refusal  of  requests  for  instruc- 
tions. One  of  them  relates  to  the  meaning 
of  the  word  "seduction.''  and  raises  a  ques- 
tion as  to  its  legal  definition.  The  other  re- 
lates to  the  measure  of  damages  recoverable. 
Both  of  them,  however,  are  unfounded,  and 
the  judgment  of  the  court  helovo  wiU  he  a/- 
firmed. 

All  the  Justices  concur. 
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John  W.  WARNER,  Receiver,  etc.,  of  First 
National  Bank  of  Watkins,  Appt,, 

V. 

William  J.  PENOYER  et  ah 

(01  Fed.  Rep.  587.) 

1.  Bank  directors  are  not  req aired  to 
procure  periodical  expert  examina- 
tion of  the  books  In  order  to  verify  by 
personal  examination  such  details  of  the 
bank's  condition  as  they  ought  to  know  before 
declaring  dividends,  or  which  are  required  to 
be  reported  to  the  comptroller  of  the  cur- 
rency, if  there  Is  no  reason  to  distrust  the  in- 
tegrity or  efficiency  of  the  cashier. 

2.  Directors  of  a  national  bank  are  re- 
iinlred  to  eanse   examination   of  the 

NoTB. — As  to  liability  of  bank  directors,  see 
also  Swentsel  T.  Fenn  Bank  (Pa.)  IC  L.  R.  A. 
305.  and  note. 
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discounted  paper  of  the  bank,  with  ret 
aonable   frequency,   and   to   keep   themselves 
sufficiently  Informed  about  It  to  enable  them 
to    pass    an    Intelligent   judgment    upon    Its 
value. 

8.  Directors  of  a  national  bank  -vrbo 
are  members  of  tbe  discount  and  ex- 
amining committees  ttIII  be  beld  lia- 
ble for  losses  occasioned  by  the  reckless  loans 
of  the  cashier,  where  they  made  not  even  a 
cursory  examination  of  the  discounts  or  over- 
drafts beyond  looking  at  such  notes  as  the 
cashier  saw  fit  to  consult  them  about. 

4.  Mere  failure  to  attend  meetings  of 
the  board  will  not  render  directors  of  a  na- 
tional bank  liable  for  defalcation  of  the 
cashier. 

(November  8,  1898.) 

APPEAL  bj  plaintiff  from  a  decree  of  the 
Circuit  Court  of  the  United  States  for 
the  Northern  District  of  New  York  dismiss- 
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inff  ft  bill  which  sought  to  hold  defendants 
liable  as  directors  of  a  national  bank  for 
losses  alleged  to  have  come  from  their  neg- 
ligence.    Reversed  in  part. 

The  facts  are  stated  in  the  opinion. 

Before  Wallctce,  Lacombe,  and  ShipmoM, 
^Circuit  Judges. 

Messrs.  l&urtin  8.  Iijnoh  and  Edward 
*Winalow^  False,  for  appellant: 

The  question  of  negligence  in  a  case  like 
this  is  one  of  fact,  and  the  test  is  that  the 
-same  amount  of  diligence  is  required  as  that 
"which  a  prudent  man  would  naturally  exer- 
<cise  in  the  conduct  of  the  same  business,  if 
it  were  his  own 

Briggs  v.  Spaulding,  141  U.  S.  132,  35  L. 
ed.  662 ;  Robinson  v.  Ball,  25  U.  S.  App.  48, 
63  Fed.  Rep.  225,  12  C.  C.  A.  674. 

Mr.  Frederic  Collin,  for  appellees: 

The  authorities  defend  the  directors 
against  any  liability. 

Briggs  v.  Spaulding,  141  U.  S.  132,  35  L. 
ed.  662. 

"I  know  of  no  law,"  said  Vice  Chancellor 
McCoun  in  Scott  v.  Depeyster,  1  Edw.  Ch. 
613,  541,  "which  requires  the  president  or 
directors  of  any  moneyed  institution  to  adopt 
ft  system  of  espionage  in  relation  to  their 
secretary  or  cashier  or  any  subordinate 
agent,  or  to  set  a  watch  upon  all  their  ac- 
tions." 

Nor  is  knowledge  of  what  the  books  and 
papers  would  have  shown  to  be  imputed. 

Wakeman  v.  Dalley,  51  N.  Y.  27,  10  Am. 
Rep.  651 ;  Hallmark's  Case,  L.  R.  9  Ch.  Div. 
22d;Cl€%c8  V.  Bardon,  36  Fed.  Rep.  617 ;  Wit- 
hers V.  SowleSf  31  Fed.  Rep.  1;  Sxoentzel  v. 
Penn  Bank,  147  Pa.  140,  15  L.  R.  A.  305. 

A  condition  precedent  to  the  right  to  bring 
and  maintain  the  action  is  that  the  comp- 
troller should  institute  proceedings  under  § 
5239  for  the  forfeiture  of  the  charter  of  the 
'bank.  This  has  not  been  done.  There  is  no 
allegation  or  proof  that  such  course  has  been 
pursued. 

Oemer  v.  Thompson,  74  Fed.  Rep.  125; 
Vational  Exch,  Bank  v.  Peters,  44  Fed.  Rep. 
13. 

If  it  be  claimed  that  this  is  an  action  not 
under  §  5239,  but  an  action  at  common  law, 
then  it  is  not  an  action  in  equity  but  an  ac- 
tion at  law,  and  this  court  will  not  enter- 
tain jurisdiction  thereof. 

Stephens  v.  Overstolz,  43  Fed.  Rep.  771 ; 
Jliggins  v.  Tefft,  4  App.  Div.  62;  Brincker- 
hoff  V.  Bostwick,  43  Hun,  458;  O'Brien  v. 
Fitzgerald,  143  N.  Y.  377 ;  New  York  Guar- 
anty d  Indemnity  Co.  v.  Memphis  Water  Co. 
107  U.  S.  205,  27  L.  ed.  484;  Whitehead  v. 
Shattuok,  138  U.  S.  146,  34  L.  ed.  873; 
Thompson  v.  Central  Ohio  R.  Co.  73  U.  S. 
134,  18  L.  ed.  765;  Foster,  Fed.  Pr.  2d  ed. 
§§  2-5;  Scott  V.  Neely,  140  U.  8.  106,  35  L. 
ed.  358. 

Wallace,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  First  National  Bank  of  Watkins  was 
organized  in  1883,  had  a  capital  ot  $50,000, 
was  located  in  a  village  of  about  3,000  popu- 
lation, and  carried  a  line  of  deposits  ana  ais- 
counts  approximating  $200,000.  It  had 
paid  dividends  semiannually  of  4  per  cent, 
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except  in  1893,  when  the  usual  July  divi- 
dend was  not  declared.  So  far  as  apoears, 
it  was  a  prosperous  and  well-conducted  con- 
cern until  within  two  years  of  the  time  of 
its  failure,  when,  owing  to  the  mismanage- 
ment, frauds,  and  criminal  acts  of  its  cash- 
ier, its  assets  were  depleted  to  the  extent  of 
about  $140,000.  February  8,  1894,  its  doors 
were  closed,  and  its  assets  passed  into  the 
hands  of  a  receiver.  The  receiver,  alleging 
in  his  bill  of  complaint  that  the  losses  of 
the  bank  were  attributable  to  the  disregard 
of  the  directors  of  their  trusts  and  duties, 
brought  the  present  action  to  charge  them 
with  the  amount.  The  court  below  dis- 
missed the  bill,  influenced  largelv  by  the 
judgment  in  Briggs  v.  Spaulding.  141  U.  S. 
132,  35  L.  ed.  662,  and  convinced  that  the 
directors  were  less  negligent  than  those  who 
were  absolved  by  the  supreme  court  in  that 
case.  This  appeal  requires  us  to  review  the 
whole  case  made  by  the  proofs,  to  deter- 
mine whether  there  was  error  in  the  decision. 

There  is  not  a  particle  of  evidence  indicat- 
ing that  the  directors  were  aware  of  the  culpa- 
ble actions  of  the  cashier.  They  trusted 
the  cashier  implicitly,  relying  on  his  fidelity 
and  capacity,  and  had  no  suspicion  of  the 
real  condition  of  the  affairs  of  the  bank, 
apparently  not  even  when  the  dividend  was 
passed. 

Since  its  organization  until  his  death, 
which  occurred  in  AuKUst,  1892,  William 
M.  Love,  the  father  of  tne  cashier,  had  been 
the  president  of  the  bank.  He  was  the 
largest  stockholder,  and  took  an  active  part 
in  conducting  its  business.  While  he  super- 
vised its  afi&irs,  there  were  no  serious  ir- 
regularities on  the  part  of  the  cashier. 
These  began  a  month  or  so  before  his  death, 
inferably  when  his  failing  health  devolved 
larger  control  and  opportunities  upon  the 
cashier.  The  cashier  had  acted  in  that  ca- 
pacity since  the  organization  of  the  bank. 
He  was  a  small  stocKholder,  and  was  in  good 
repute  financially  and  morally.  Upon  hid 
father's  death,  the  management  of  the  bank 
devolved  almost  exclusively  upon  him,  none 
of  the  directors  being  bankers,  or  men  of 
much  business  experience.  August  27,  1892, 
the  directors  selected  a  new  president,  the 
defendant  Tuttle,  who  had  long  been  a  di- 
rector, and  was  probably  as  well  qualified  as 
any  of  the  board,  voting  him  a  small  salary. 
He  was  a  farmer,  residing  2  or  3  miles  from 
the  village,  and  was  one  of  the  largest  stock- 
holders. He  remained  president  until  the 
bank  failed.  He  visited  the  bank  frequent- 
ly, sometimes  advised  with  the  cashier  about 
discounts,  and,  when  the  cashier  was  absent, 
signed  drafts,  and  authorized  small  dis- 
counts. He  was  not  familiar  with  bookkeep- 
ing, and  never  looked  at  any  of  the  bank 
books.  A  leather  wallet,  containing  the  dis- 
counted notes  maturing  the  current  month, 
was  kept  on  the  bank  counter  during  busi- 
ness hours.  He  occasionally  looked  at.  some 
of  the  notes  in  this  wallet.  He  never  inves- 
tigated the  assets  of  the  safe.  He  relied  on 
weekly  statements  prepared  by  the  book- 
keeper or  cashier,  and  which  he  examined 
every  Tuesday  morning,  and  upon  confer- 
ences  with    the  caiUaier  or   clerks,   to  keep 
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iiimself  informed  about  the  businese  and  oon- 
-dition  of  the  bank.  The  directors  had  an 
-examining  committee  and  a  discount  com- 
mittee, but  these  committees  only  met  at  the 
semiannual  meetings  of  the  board  of  direct- 
ors. At  these  meetings  the  cashier  would 
bring  in  a  list,  prcpar^  by  him,  of  the  out- 
standing discounted  notes,  and  some  of  the 
members  of  the  examining  or  discount  com- 
mittee would  look  the  notes  oyer,  and  tally 
and  compare  them  with  the  cashier's  list. 
At  the  meetings  held  in  July,  1892,  and  in 
-January  and  July,  1893,  the  discounts  were 
reported  as  examined  and  approved. 

The  discount  committee  was  composed  of 
two  directors  and  the  president.  One  of 
these  directors  visited  the  bank  two  or  three 
times  a  week,  and  approved  such  paper  as 
the  cashier  asked  him  to  consider.  The 
other  never  acted. 

Periodical  reports  to  the  comptroller  of 
^he  currency,  in  the  prescribed  form,  were 
prepared  by  the  cashier:  the  attesting  di- 
rectors accepting  his  statements  without  any 
independent  investigation.  His  statements 
ivere  likewise  accepted,  without  independent 
investigation,  at  the  semiannual  meeting, 
■as  showing  the  condition  of  the  bank. 

This  summarizes  the  evidence  respecting 
the  supervision  exercised  by  the  president 
and  directors  of  the  business  management  of 
the  bank.  They  did  not  at  any  time  inves- 
tigate, or  cause  an  investigation  to  be  made 
of,  its  resources  and  liabilities.  They  all 
•deferred  to  the  better  judgment  and  banking 
•experience  of  the  cashier,  and,  as  testified  to 
by  the  vice  president,  the  entire  manage- 
Tuent  of  the  bank  was  practically  left  to  him, 
as  the  man  best  qualified  of  all  those  who 
were  interested  in  it.  No  evidence  is  in  the 
record  about  the  examinations  by  the  official 
l>ank  examiners,  or  about  the  circumstances 
which  led  to  passing  the  semiannual  divi- 
dend in  July,  1893;  nor  is  there  any  as  to 
what  took  place  at  the  semiannual  meeting 
of  the  directors  in  January,  1894,  the  last 
meeting  before  the  failure. 

The  principal  item  of  loss  for  which  the 
receiver  seeks  to  charge  the  defendants  arose 
from  transactions  of  the  cashier  with  the 
Western  Improvement  Company,  an  associa- 
tion engaged  in  land  speculation,  having  but 
little,  if  any,  financial  responsibility.  The 
cashier  was  the  vice  president  and  a  stock- 
holder of  that  concern,  and  his  associates 
were  not  residents  of  Watkins.  In  April, 
1892,  he  discounted  a  note  for  $3,046,  made 
by  Church,  its  president,  and  indorsed  by 
Benger,  its  treasurer,  and  placed  the  pro- 
ceeds to  the  credit  of  its  treasurer  on  the 
books  of  the  banic.  Thereafter,  from  time  to 
time,  until  the  bank  failed,  he  discounted 
other  notes  for  the  concern,  among  them  ten 
for  $5,000  each,  gave  it  fictitious  credits, 
and  permitted  it  to  overdraw  its  accounts. 
Nearly  all  the  notes  were  renewed  as  they 
matured,  and  were  carried  unpaid  until  the 
failure.  Some  of  the  notes  were  made  and 
indorsed  by  the  officers  of  the  company,  some 
of  them  by  the  officers  as  individuals,  and 
some  by  individuals  who  were  stockholders 
in  the  company.  The  discounted  notes  were 
entered  regularly  in  the  discount  register. 
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Whether  or  not  they  were  kept  in  the  wallet 
of  the  maturing  notes  does  not  satisfactorily 
appear.  KapeU,  the  teller  and  bookkeeper, 
was  not  asked  the  question.  Miss  Hore,  the 
other  bookkeeper,  testifies  that  she  does  not 
recollect  having  seen  any  of  them.  Tuttle 
testifies  that  he  never  saw  any  of  them. 
Neither  party  examined  the  cashier  as  a  wit- 
ness, altnough  his  testimonv  was  available. 
When  the  bank  failed,  tne  Western  Im- 
provement Company  owed  it  $72,000;  about 
$24,000  arising  from  overdrafts,  and  the  bal- 
ance from  wo:fthle8S  discounts.  None  of  the 
directors  knew  of  the  overdrafts,  or  seemed 
to  have  been  aware  of  these  discounts.  The 
members  of  the  examining  conunittee  testify 
that  thev  have  no  recollection  of  having  seen 
any  of  the  discounted  notes  among  those  de- 
livered by  the  cashier  to  the  directors  at  the 
semiannual  meetings,  except  one  for  $2,500. 
The  cashier's  list  presented  at  the  meeting  in 
July,  1893,  is  in  evidence,  and  upon  it  ap- 

f^ear  eight  notes,  for  $5,000  each;  but  the 
ist  does  not  give  the  names  of  the  makers, 
or  otherwise  describe  the  notes,  except  as 
to  three,  two  of  which  are  marked  *'Lem- 
beck,"  and  the  other  "G.  W.  Co."  Who  "Lem- 
beck"  was  does  not  appear,  but  "G.  W.  Co." 
probably  designated  the  Goundry  Wagon 
Company,  a  concern  which  was  solvent  at 
that  time,  and  in  which  the  vice  president 
of  the  bank  was  interested.  Thes^  are  the 
only  notes  in  the  list  for  above  $3,000;  the 

freat  majority  of  them  beine  for  sums  below 
300.  It  appears  by  the  discount  register 
that  there  were  at  that  time  unpaid  five 
notes,  each  for  $5,000,  discounted  for  the 
benefit  of  the  Western  Improvement  Com- 
pany. The  defendants  Gray  and  Tuttle,  who 
examined  the  discounts  at  that  meeting,  tes- 
tify that  they  have  no  recollection  about 
any  of  the  $5,000  notes. 

The  directors  of  a  national  banking  asso- 
ciation are  authorized  to  appoint  a  cashier, 
and  delegate  to  him  all  the  usual  powers  of 
such  an  office,  including  the  discounting  of 
notes.  U.  S.  Rev.  Stat.  §  6136.  To  him  is 
properly  confided  the  custody  of  its  prop- 
erty, money,  securities,  and  valuable  paper, 
and  the  supervision  of  its  books  and  ac- 
counts. He  is  the  executive  officer,  who 
transacts  its-  daily  affairs.  The  directors 
cannot  devest  themseh'es  of  the  duty  of  gen- 
eral supervision  and  control  by  committing 
this  duty  to  him,  but  they  properly  may  in- 
trust to  him  all  the  discretionary  powers 
which  usually  appertain  to  the  immediate 
management  of  its  business.  Merchants* 
yat.  Bank  v.  State  Nat.  Bank,  10  Wall.  604, 
19  L.  ed.  1008;  Wild  v.  Bank  of  Pasaama- 
quoddy,  3  Mason,  505;  Franklin  Bank  v. 
Steward,  37  Me.  519;  Sturges  v.  Bank  of 
Circleville,  11  Ohio  St,  153,  78  Am.  Dec. 
296. 

Where  they  have  acted  in  good  faith  and 
with  ordinary  diligence  in  exercising  their 
duty  of  general  control  and  supervision,  they 
are  not  liable  for  losses  sustained  through 
his  malversations.  They  are  not  called 
upon  to  devote  themselves  to  the  details  of 
the  business  management,  and  may  properly 
commit  these  to  the  clerks  and  bookkeepers, 
and  to  the  superintendence  of  the  casnier. 
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They  are  not  required  to  adopt  any  system 
of  espionage  over  their  cashier,  or  any  of 
their  subordinate  agents,  or  to  entertain  sus- 
picion without  some  apparent  reason,  and, 
until  some  circumstance  transpires  to 
awaken  a  just  apprehension  of  their  want 
of  integrity,  have  a  right  to  assume  that 
they  are  honest  and  faithful.  Scott  v.  De- 
peyater,  1  Edw.  Ch.  513,  514;  Knox  v.  Eden 
Uiisee  American  Co.  148  N.  Y.  441-4C0,  31 
L.  R.  A.  779;  Percy  v.  Millaudon,  8  Mart. 
N.  S.  68,  17  Am.  Dec.  196.  Directors  are 
not  merely  required  to  be  honest,  but  they 
must  also  bring  to  the  discharge  of  the  du- 
ties they  undertake  ordinary  competency. 
"They  cannot  excuse  imprudence  or  Indiffer- 
ence by  showing  honesty  of  intention,  coupled 
with  gi'oss  ignorance  and  inexperience,  or 
coupled  with  an  absorption  of  their  time  and 
attention  in  their  private  affairs."  Will- 
iams V.  McKay,  46  N.  J.  Eq.  26.  Before  they 
can  be  made  responsible  for  losses  which 
have  occurred  through  the  mismanagement 
or  dishonesty  of  the  cashier,  it  must  appear 
that  such  losses  resulted  as  a  consequence 
of  the  omission  of  some  duty  on  their  part. 
If,  in  all  probability,  these  would  have  oc- 
curred just  the  same,  notwithstanding  they 
had  been  ordinarily  diligent  and  vigilant, 
there  is  no  justice  in  shifting  them  upon  the 
directors,  and  no  principle  of  law  to  justify 
it.  They  are  responsible  for  their  own  acts 
and  omissions,  but  not  for  those  of  codi- 
rectors  in  which  they  have  not  actively  or 
passively  participated. 

It  is  manifest  that  the  directors  in  this 
case  relinquished  almost  untrammeled  con- 
trol of  the  Dank  to  the  cashier,  and  that  their 
supervision  over  its  affairs  was  so  superficial 
as  to  be  hardly  more  than  perfunctory.  But 
we  are  not  satisfied  that  actionable  negligence 
is  imputable  to  them,  collectively  or  individ- 
ually, were  it  not  found  in  their  laxity  of 
supervision  over  the  discounts.  They  might 
have  required  periodical  examinations  of 
the  books  to  be  made  by  experts.  They 
might  have  insisted  upon  verifying,  by  per- 
sonal investigation  from  time  to  time,  such 
details  of  the  bank's  condition  as  they  ought 
to  have  known  before  declaring  dividends, 
or  as  were  required  to  be  reported  to  the 
comptroller  of  the  currency.  And,  if  they 
had  done  so,  this  falsification  of  entries  and 
accounts  would  probably  have  been  discov- 
ered, if  not  prevented.  But  these  would 
have  been  measures  of  unusual  precaution, 
not  imperative  when  there  was  no  reason  to 
distrust  the  integrity  or  efficiency  of  the 
cashier.  They  are  not  to  be  deemed  remiss 
because  they  did  not  resort  to  exceptional 
methods,  orbecause  they  relied  on  the  cash- 
ier's supervision  over  the  books  and  accounts, 
or  because  they  reposed  confidence  in  his  re- 
ports of  the  amount  and  other  clerical  de- 
tails of  the  assets  and  liabilities.  They 
were  under  no  duty  to  observe  the  extraor- 
dinary vigilance  short  of  which  a  bank  can- 
not be  protected  from  the  crimes  conceived 
by  a  dishonest  cashier.  The  systematic  sur- 
veillance observed  in  large  banks,  especially 
in  city  banks,  is  not  customary  in  the  small 
village  banks;  and,  in  considering  their  con- 
duct, we  are  at  liberty  to  assume  that  the 
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bank  was  visited  and  examined  from  time  to 
time  by  t^ose  officers  whose  statutory  duty 
it  is  to  make  a  thorough  investigation  into 
all  the  affairs  of  such  institutions  and  a 
full  and  detailed  report  to  the  comptroller 
of  the  currency.  Such  investigations,  how- 
ever, cannot  be  expected  to  probe  the  value 
of  the  discounted  paper  of  a  bank.  This  de- 
pends upon  matters  outside  the  cognizance 
of  such  an  officer, — not  only  on  the  genuine- 
ness of  the  signatures  and  the  financial  re- 
sponsibility of  the  makers  and  indorsers,  but 
upon  various  extrinsic  circumstances,  as 
wnether  it  is  discounted  for  ordinary  busi- 
ness transactions  or  for  speculative  enter- 
prises. 

We  think  it  waia  incumbent  upon  the  di- 
rectors, in  the  exercise  of  ordinary  prudence, 
and  as  a  part  of  their  duty  of  general  super- 
vision, to  cause  examination  of  this  paper  to 
be  made  with  reasonable  frequency,  and  to 
keep  themselves  sufficiently  informed  about 
it  to  enable  them  to  pass  an  intelligent 
judgment  upon  its  value.  The  solvency  of 
the  bank  depended  upon  the  character  of 
this  paper,  and  no  dividend  could  legitimate- 
ly be  declared  by  the  directors,  unless  they 
were  reasonably  certain  t^at  it  was  good  and 
sufficient  for  the  purpose.  However  honest 
and  capable  a  bank  cashier  may  be,  he  is  not 
to  be  regarded  as  infallible;  and  directors 
are  not  justified  in  relinquishing  to  him  un- 
limited discretion  in  investing  the  capital 
and  deposits,  and  acquiescing  blindly  in  al) 
he  does  in  that  behalf.  Perhaps  the  most  im- 
portant function  of  directors  is  to  exercise 
an  intelligent  oversight  upon  the  invest- 
ments, ^e  Bank  Comrs,  v.  Bank  of  Buf- 
falo, 6  Paige,  497. 

The  directors  themselves  recognized  the 
propriety  of  maintaining  careful  supervision 
of  the  discounted  paper.  By  resolution  of 
the  board,  adopted  in  January,  1892,  they 
provided  tJiat  no  notes  of  over  $1,000  should 
be  discounted  unless  approved  by  some  mem- 
ber of  the  discount  committee.  At  the  meet- 
ing of  the  board  in  August,  1892,  at  which 
time  the  new  president  was  elected,  an  ex- 
amining committee  was  appointed,  with  au- 
thority to  meet  once  in  each  month.  It  was 
contemplated  that  this  committee  should  ex- 
amine notes  monthly,  as  appears  from  the 
record  of  the  board  meetmj^  in  January, 
1893.  We  cannot  doubt  that,  if  the  members 
of  these  committees  had  faithfully  dis- 
charged the  duties  thus  committed  to  them, 
or,  doing  less  than  this,  had  manifested  their 
determination  to  acquaint  themselves  from 
time  to  time  with  the  kind  of  paper  which 
the  bank  was  carrying,  the  bank  would  have 
escaped  the  greater  part  of  the  loss  which 
it  sustained  through  the  paper  discounted 
for  the  Western  Improvement  Company. 
More  than  this,  if  there  had  been  reasonably 
diligent  supervision  of  that  character,  its 
deterrent  effect  upon  the  conduct  of  the 
cashier  would  have  tended,  and  possibly 
would  have  sufficed,  to  prevent  the  over- 
drafts, the  false  credits,  and  his  misconduct 
generally.  That  they  neglected  such  super- 
vision, and  did  not  use  ordinary  circumspec- 
tion over  this  paper,  sufficiently  appears 
from  the  fact  that  it  was  examined  only  once 
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in  six  months ;  tb&t  at  no  other  time  did  the 
president  or  any  member  of  the  two  ccnnmit- 
tees  undertake  or  suggest  a  methodical  ex- 
amination of  it,  or  even  any  cursory  investi- 
gation, beyond  looking  at  such  notes  as  the 
-cashier  saw  fit  to  consult  them  about;  and 
that  at  the  semiannual  meeting  the  exam- 
inations were  so  perfunctory  that  no  member 
of  the  committee  is  able  to  recall  having  no- 
ticed a  single  one  of  the  eight  $5,000  notes 
whidi  were  submitted  to  the  committee  on 
the  occasion  when  the  dividend  was  passed. 
If  any  inquiries  had  been  made  about  any 
of  these  notes,  exceptionally  large  in  com- 
parison with  the  ordinary  discounts,  and 
representing  in  the  aggregate  nearly  the 
whole  capiUil  of  the  bank,  some  of  the  di- 
rectors would  have  been  likely  to  remember 
the  circumstance,  bo  unquestioned  and  au- 
tocratic was  the  control  over  the  discounts 
permitted  to  the  cashier  that  he  apparently 
resented  any  criticism,  and  considered  it  pre- 
sumptuous; and  the  directors,  unwilling 
to  incur  his  displeasure,  refrained  from  the 
appearance  of  surveillance.  Mr.  Colsrove, 
a  member  of  the  discount  committee,  in  his 
testimony  exhibited  the  situation  in  the  suc- 
cinct statement:  ''I  saw  he  was  offended  if 
I  made  any  suggestions,  and  I  had  every  con- 
fidence in  the  way  in  which  he  conaucted 
the  business." 

The  adjudication  in  Briggs  v.  Spaulding 
•does  not  meet  a  case  like  this,  because  there 
is  but  little  similarity  in  the  special  facts. 
As  was  observed  in  the  opinion,  "each  case 
has  to  be  determined  in  view  of  all  the  cir- 
cumstances." Judge  Story  says  (Story, 
Bailm.  §  11) :  "Indeed,  what  is  common  or 
ordinary  diligence  is  more  a  matter  of  fact 
than  of  law." 

The  gist  of.  the  decision  in  Brigga  v. 
Spaulding  is  stated  in  the  concluding  part 
of  the  opinion,  as  follows:  "Without  re- 
viewing the  various  decisions  on  the  subject, 
we  hold  that  directors  must  exercise  ordi- 
nary care  and  prudence  in  the  administra- 
tion of  the  affairs  of  a  bank,  and  that  this 
includes  something  more  than  officiating  as 
figureheads.  They  are  entitled,  under  the 
law,  to  commit  the  banking  business,  as  de- 
fined, to  their  duly-authorized  officers;  but 
this  does  not  absolve  them  from .  the  duty 
of  reasonable  supervision,  nor  ought  they  to 
be  permitted  to  be  shielded  from  liability 
because  of  want  of  knowledge  of  wrongdoing, 
if  that  ignoiance  is  the  result  of  gross 
inattention.  But  in  this  case  we  do  not 
think  these  defendants  fairly  liable  for  not 
preventing  loss  by  putting  the  bank  into  li- 
quidation within  ninety  days  after  they  be- 
came directors,  and  it  is  reaHy  to  that  the 
ease  becomes  reduced  at  last." 

In  this  there  is  nothing  inconsistent  with 
the  general  tenor  of  the  authorities. 

We  are  of  the  opinion  that  only  those  di- 
rectors, including  the  president,  should  be 
held  responsible  for  the  losses,  who  were 
members  of  the  discount  and  examining  com- 
mittees. If  these  persons  had  performed 
their  duties  faithfully,  while  it  cannot  be 
said  that  there  would  have  been  nothing  to 
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criticise  in  the  management  of  the  bank,  it 
may  be  reasonably  inferred  that  the  loss«rs 
from  the  discounts  for  the  benefit  of  the 
Western  Improvement  Company  would  not 
have  occurred.  If  the  other  directors  were 
cognizant  of  the  neglect  of  duty  by  these 
directors,  the  proofs  do  not  show  it.  The 
members  of  these  committees  were  the  de- 
fendants Tuttle,  Colgrove,  Bennett,  Gray, 
and  Uarin^.  Harin^  became  a  member  of 
the  examining  committee  at  the  July  meet- 
ing, 1893,  and  should  not  be  held  responsible 
for  any  negligence  on  the  part  of  his  pred- 
ecessors upon  that  committee.  We  are  not 
satisfied  tnat  there  should  be  any  recovery 
for  the  losses  which  did  not  accrue  previous 
to  the  directors'  meeting  of  August,   1802. 

Perhaps  other  losses  would  have  been  pre- 
vented if  the  members  of  the  discount  and 
examining  committees  had  properly  dis- 
charged their  duties,  but  the  proofs  do  not 
satisfactorily  show  that.  The  fact  that 
other  paper  turned  out  eventually  to  be  un- 
collectible does  not  prove  that  it  was  such 
that  the  directors  would  have  refused  to  ap- 
prove, if  it  had  been  brought  to  their  notice 
at  the  time  when  it  was  discounted.  As  to 
all  these  losses,  the  case  for  the  complainant 
seems  to  have  been  prepared  and  presented 
upon  the  theory  that  when  a  bank  has  failed, 
and  it  appears  that  there  was  a  general  su- 
pineness  and  looseness  of  management  by  the 
directors,  the  burden  of  exoneration  for  the 
losses  is  on  the  directors.  This  is  not  a 
correct  theory.  If  it  were,  the  cases  would 
be  few  in  which  the  directors  of  a  bank, 
wrecked  by  the  misconduct  of  a  cashier, 
could  not  be  held  accountable  for  all  the 
losses.  The  court  cannot  decree  upon  con- 
jecture. As  against  two  of  the  directors, 
the  case  for  the  complainant  is  predicated 
upon  their  failure  to  attend  the  semiannual 
meetings  of  the  board.  It  is  not  a  necessary 
or  legitimate  inference  that  this  omission 
was  a  contributory  cause  of  the  losses.  It 
does  not  follow,  because  a  director  has  failed 
to  attend  meetings,  that  he  is  legally  or 
morally  responsible  for  the  disasters  that 
may  have  befallen  his  bank.  In  the  pres- 
ent case  the  board  had  provided  for  a  rea- 
sonably vigilant  supervision  of  the  cashier. 
The  cause  of  the  losses  was  the  neglect  of 
those  who  had  been  appointed  to  keep  watch 
of  the  discounts.  Those  directors  who  at- 
tended the  meetings,  and  had  no  reason  to 
suppose  that  the  members  of  the  discount 
and  examining  committees  were  neglecting 
their  duties,  are  not  responsible  for  the 
losses,  which  are  solely  attributable  to  such 
neglect.  The  directors  who  did  not  attend 
the  meetings  are  in  no  worse  category. 
What  could  they  nave  done  or  prevented,  ex- 
ercising common  diligence,  if  they  had  been 
present?  A  director  who  has  failed  to  act 
is  not  liable  for  the  thefts  or  shortcomings 
of  the  cashier,  unless  it  appears,  inferential- 
ly,  at  least,  that  his  omission  had  some  prox- 
imate relation  to  the  losses. 

We  have  reached  the  conclusion  that  there 
should  be  a  decree  against  the  directors 
named  with  great  reluctance,  because  their 
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neglect  of  a  proper  supervision  of  the  bank 
was  in  a  sense  unintentional,  and  is  palliat- 
ed by  their  business  inexperience,  and  they 
have  already  sustained  verv  considerable 
losses  aa  the  principal  stockholders  of  the 
bank. 


The  decree  is  reversed,  with  costs,  and 
with  instructions  to  the  court  below  to  de- 
cree, conformably  with  this  opinion,  against 
the  defendants  Tuttle,  Golgrove,  Bennett,. 
Gray,  and  Harin^.  As  to  the  other  defend* 
ants,  the  decree  is  aflSrmed,  with  ooata. 


ALABAMA  SUPREME  COURT. 


Lorenzo  COREY,  Appt., 

V. 

W.  W.  WADSWORTH. 


( 


.Ala., 


) 


The  preference  of  a  creditor  of  an  in- 
solvent corporation  Is  not  invalid  be- 
cause he  was  a  stockholder,  director,  and 
president  of  the  company,  and  as  such  partic- 
ipated In  the  transaction  by  which  he  was 
given  a  preference  over  other  creditors. 

(January  81,  1899.) 

APPEAL  by  defendant  from  a  decree  of 
the  Chancery  Court  for  Morgan  County 
in  favor  of  plaintiff  in  a  proceeding  brought 
to  set  aside  an  alleged  preference  given  by 
the  insolvent  Decatur  Building  &  Supply 
Company  to  its  president  as  one  of  its  cred- 
itors by  a  bill  of  sale.     Affirmed. 

The  facts  are  fully  stated  in  the  opinions 
and  in  the  opinion  upon  the  hearing  upon  de- 
murrer reported  in  23  L.  R.  A.  618. 

Messrs.  Harris  A  Eyster  and  Speake  St 
Russell  for  appellant. 

Mr.  E.  W.  Godbey,  for  appellee: 

Corey's  presidency  and  eeneral  mansiger- 
ship  of  the  Decatur  Building  Supply  Com- 
pany; the  extraordinary  powers  conferred 
upon  these  positions  by  virtue  of  new  by- 
laws compiled  by  a  committee  of  his  own  ap- 
pointing: his  assumption  of  the  large  claim 
against  his  brother-in-law,  Hoy,  whose  brief 
general  managership  was  the  last;  his  ap- 
propriation at  first  cost,  less  freight,  of 
many  cargoes  of  material  ordered  from  dis- 
tant dealers  in  the  name  of  the  moribund 
corporation:  the  appropriation  of  other 
choice  articles  at  an  unjustifiable  discount, 
and  of  still  others  without  charge;  the  un- 
accountable loss,  during  his  six  months'  ad- 
ministration, of  the  $0,000  borrowed  from  his 
Exchange  Bank,  of  the  $25,000  represented 

Note. — The  above  decision  overruling  Corey 
V.  Wadsworth  (Ala.)  23  L.  R.  A.  618,  strongly 
reinforces  the  decisions  which  permit  Insolvent 
corporations  to  prefer  their  own  officers  as 
creditors.  The  conflicting  decisions  on  this 
question  are  carefully  reviewed  In  a  note  to 
Lvons-Thomas  Hardware  Co.  v.  Perry  Stove 
Mfg.  Co.   (Tex.)   22  L.  R.  A.  802. 

The  right  to  make  such  preferences  Is  upheld 
In  the  later  case  of  Schufeldt  v.  Smith  (Mo.) 
29  L.  R.  A.  830. 

For  other  cases  on  the  subject  of  preferences 
by  Insolvent  corporations,  see  Illinois  Steel  Co. 
▼.  O'Donnell  (111.)  31  L.  R.  A.  205:  Blair  v. 
Illinois  Steel  Co.  (III.)  31  L.  R.  A.  269:  Adams 
ft  W.  Co.  V.  Deyette  (S.  D.)  31  L.  R.  A.  497; 
Tradesman  Pub.  Co.  v.  Knoxville  Car  Wheel 
Co.  (Tenn.)  31  L.  R.  A.  593;  and  Fowler  v. 
Bell  (Tex,)  89  L.  R.  A.  254. 
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by  the  capital  stock,  of  the  $27,000  worth  of 
material  for  which  creditors  were  never 
paid,  and  of  the  $4,000  derived  from  his  ne- 
gotiation of  the  Peters'  notes;  followed  by 
an  assignment  for  creditors,  of  assets  whose 
nominal  value  was  only  $15,000,  and  which 
produced  for  creditors  a  dividend  of  only  15- 
per  cent, — constitute  a  striking  object  lessoi^ 
of  the  wisdom  of  that  rule  forbidding  prefer- 
ences to  corporate  ofiicers,  which  the  follow- 
ing authorities  declare  to  be  well  established: 

Conover  v.  Hull,  10  Wash.  G73;  Wait,  In- 
solvent Corp.  §  102;  Rouse  v.  Merchants^ 
Nat.  Bank,  46  Ohio  St.  493,  5  L.  R.  A.  378; 
Lyons-Thomas  Hardware  Co.  v.  Perry  8tov& 
Mfg.  Co.  86  Tex.  143,  22  L.  R.  A.  807;  8i- 
cardi  v.  Keystone  Oil  Co.  149  Pa.  148;  Howe 
V.  Sanford  Fork  d  Tool  Co.  44  Fed.  Rep. 
231;  Bonney  v.  Tilley,  109  Cal.  346;  Tillson 
V.  Downing,  45  Neb.  549;  Northwestern 
Mut.  L.  Ins.  Co.  V.  Cotton  Exch.  Real  Estate 
Co.  70  Fed.  Rep.  155;  Lotory  Bkg.  Co.  v. 
Empire  Lumber  Co.  91  Ga.  624;  Sutton  Mfg, 
Co.  V.  Hutchinson,  24  U.  S.  App.  145,  63  Fed. 
Rep.  496,  11  C.  C.  A.  321 ;  Adams  v.  Kehlor 
Milling  Co.  35  Fed.  Rep.  433;  Roseboom  v. 
Whittaker,  132  111.  81 ;  Haywood  v.  Lincoln 
Lumber  Co,  64  Wis.  G39 ;  W.  P.  Noble  Mer- 
cantile Co.  V.  Mt.  Pleasant  Equitable  Co-Op, 
Inst.  12  Utah,  213  ;  1  Beach,  Priv.  Corp.  241 ; 
17  Am.  &  Eng.  Enc.  Law,  p.  122;  Hill  v. 
Pioneer  Lumber  Co.  113  N.  C.  173,  21  L.  R. 
A.  560. 

The  director  is  a  part  of  the  corporation,, 
and  between  the  two  there  is  a  substantiaf 
identity. 

Mobile  d  0.  R.  Co.  v.  Nicholas,  98  Ala.  92. 

Directors  are  sole  arbiters  between  con- 
tending candidates  for  preference,  and  they 
should  preserve  an  attitude  of  impartiality 
in  the  consideration  of  such  questions.  The^ 
corporation  has  no  knowledge  or  notice,  or 
power  to  will  or  to  act,  save  that  possessed 
by  its  directors;  and  as  no  natural  person 
is  thus  dependent  on  others  for  the  exercise 
of  every  function,  so,  no  analogy  between 
na/tural  persons  occupying  relations  of  debtor 
and  creditor  is  pertinent.  As  corporate  dis- 
asters are  due  to  the  faults  or  mistakes  of 
directors,  thef  should  not  fare  better  than 
creditors  having  no  part  in  the  administra- 
tion of  affairs. 

The  right  to  prefer  creditors  is  not  ex- 
pressly conferred  upon  an  artificial  person; 
it  is  not  a  power  incident  or  necessary  to 
the  accomplishment  of  any  of  the  ends  of 
its  creation,  and,  being  inequitable,  it  can- 
not be  implied. 

Lyons-Thomas  Hardware  Co.  v.  Perry 
Stove  Mfg.  Co.  80  Tex.  143,  22  L.  R.  A.  807; 
Sutton  Mfg.  Co.  v.  Hutchinson,  24  U.  S.  App. 
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145,  63  Fed.  Rep.  496,  11  C.  C.  A.  321; 
Rouse  V.  Merckanta*  Nat,  Bank,  46  Ohio  St. 
493,  5  L.  R.  A.  378;  Tillson  v.  Doioning,  46 
Neb.  549. 

The  excess  of  Corey's  debits  on  the  books 
of  the  company  over  his  credits,  the  under- 
valuations of  items  of  debits,  his  inability 
to  designate  the  items  for  his  alleced  claim 
against  the  Supply  Company;  his  failure  to 
claim  of  the  assignee  any  dividend  on  such 
claim,  while  receiving  dividends  on  claims 
subsequently  purchased  from  outside  credit- 
01*8;  and  the  vacillation  of  his  pleadings  in 
fixing  the  amount  of  said  claim  at  various 
times  in  divers  sums,  ranging  from  $9,000 
to  $800,— destroy  his  contention  that  he  is 
in  any  sense  a  creditor  of  the  defunct  corpo- 
ration. 

The  failure  of  Corey  while  appropriating 
assets  for  the  liquidation  of  the  bank's 
claim  for  which  he  was  bound  as  surety,  to 
deduct  the  amount  due  by  himself  to  the 
Supply  Company,  was  fatal  to  the  validity 
of  tne  transaction. 

Harmon  v.  McRae,  91  Ala.  401. 

The  seizure  of  the  staple  articles  of  the 
concern  at  gross  undervaluation,  to  pay, 
long  before  maturity,  a  debt  with  exorbitant 
and  illegal  interest,  was  a  wanton  sacrifice, 
and  rendered  the  appropriations  fraudulent, 
even  if  the  corporation  had  then  been  solvent. 

GoU  ▼.  Millerton  Iron  Co,  133  N.  Y.  164; 
Bliss  v.  Matteson,  45  N.  Y.  22 ;  First  Nat. 
Bank  v.  Asheville  Furniture  d  Lumber  Co. 
116  N.  C.  827. 

MoCHellan,  Oh.  J.,  delivered  the  opinion 
of  the  oourt: 

One  of  the  main  questions  in  this  case  is 
whether  an  insolvent  and  failing  corpora- 
tion can  make  a  valid  transfer  of  property 
to  one  of  its  directors  in  payment  of  a  debt 
owing  from  the  corporation  to  him,  thus  pre- 
ferring him  to  other  creditors  in  the  pay- 
ment of  its  debts,  or  perhaps  more  accurate- 
ly, whether  directors  of  such  corporation 
can  prefer  themselves  in  the  payment  of  cor- 
porate debts.  The  writer  not  only  has  very 
ailirmative  views  favorable  to  the  validity  of 
such  a  transfer  on  abstract  principles,  but 
ho  is  further  quite  convinced  that  the  point 
has  been  to  aU  intents  and  purposes  so  de- 
cided by  this  oourt.  We  are,  of  course, 
aware  that  many  courts  have  held  the  con- 
trary view,  and  some  of  the  text  writers  have 
strongly  condemned  the  doctrine  we  believe 
to  be  absolutely  sound;  some  of  them,  in- 
deed, resorting  largely  to  invective  and  epi- 
thet in  denunciation  of  the  idea  that  a  cor- 
poration may  pay  a  just  debt  to  an  honest 
creditor,  though  he  be  a  director,  in  prefer- 
ence to  the  just  debts  of  other  honest  credit- 
ors who  are  strangers  to  the  corporation. 
We  have  no  epithets  to  apply  to  such  courts 
and  writers,  nor  to  the  rule  they  declare. 
Many  of  them  are  able  expounders  of  the 
law,  and  all  of  them  are  doubtless  actuated 
only  by  a  purpose  to  ascertain  and  expound 
the  true  principle  in  this  connection.  And 
they  may  be  right,  and  we  wrong:  but  we 
do  not  think  so,  and  we  shall  endeavor  to 
give  the  reasons  for  tlie  faith  that  is  in  us. 

We  are  utterly  unable  to  conceive,  upon 
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any  just  and  sound  principle  or  considera- 
tion, the  least  shadow  of  difference  or  dis- 
tinction between  the  debt  of  a  director  and 
the  debt  of  a  stranger  against  a  corporation,, 
upon  which  could  be  predicated  one  rule  in 
respect  of  a  preference  by  the  corporation 
in  the  payment  of  the  former,  and  another 
rule  in  respect  of  such  preference  in  the  pay- 
ment of  the  latter.  Take  the  case  we  have 
here,  assuming,  for  the  discussion  of  the 
point  immediately  under  consideration,  that 
the  transaction  involves  no  actual  fraud. 
The  corporation  is  a  going  concern,  and  its 
managers  do  not  contemplate  its  failure. 
But  it  is  in  debt,  and  needs  money  to  con- 
tinue its  business  and  to  pay  its  maturing 
obligations.  It  borrows  the  money  from  a 
director,  directly  or  through  a  pledge  of  his 
credit.  At  the  same  time  it  incurs  debts  to 
strangers  for  supplies  necessary  in  its  busi- 
ness. The  money  borrowed  from  the  direct- 
or is  used  for  corporate  purposes.  It  is  paid 
out  to  other  creditors,  or  is  applied  to  liqui- 
date corporate  expenses.  So,  also,  the  sup- 
Slies  constituting  the  consideration  of  the 
ebts  to  strangers  are  applied  to  the  author- 
ized uses  of  the  corporation,  and  inure  to  its 
advantage.  There  is  nothing  covinous  in  the 
ci'eation  of  either  class  of  debts.  Neither 
the  advancing  director  nor  the  supplying 
stranger  has  any  intention  or  expectation  of 
receiving  any  undue  or  illegal  benefit  from 
the  transaction  he  thus  has  with  the  corpo- 
ration. It  may  well  be  that  the  director, 
being  a  stockholder,  anticipates  that  the  aid 
he  gives  the  cor^^oration  in  his  individual 
capacity  will  redound  to  his  advantage  ul- 
timately in  the  increased  value  of,  or  in  divi- 
dends upon,  his  stx>ck.  But,  as  all  debts 
must  be  paid  before  the  stockholder  can  be 
benefited  by  such  a  transaction,  the  intentioD* 
and  expectation  of  the  advancing  director  in- 
volves and  presupposes  the  payment  of  all 
corporate  indebtedness.  It  follows  obvious- 
ly that,  in  lending  his  money  or  credit  to 
the  corporation,  the  director  qan  have  no 
purpose  or  intent  inimical  to  existing  or 
future  creditors,  but,  to  the  contrary,  the 
primary  effect  of  the  aid  he  thus  gives  the^ 
company  is  of  affirmative  benefit  to  its  cred- 
itors. ITie  stranger  creditor,  to  the  con- 
trary, does  expect  a  direct  profit  to  him- 
self by  the  transaction  in  which  he  becomes- 
its  creditor.  If  he  lends  it  money,  he  ex- 
pects and  contracts  for  interest,  and  even* 
this  remuneration  does  not  inure  to  the  di- 
rector who  pledges  his  credit.  If  he  sells  his 
wares  to  it,  he  expects  and  contracts  for  a 
profit  upon  them.  Of  course,  all  this  is  per- 
fectly legitimate.  But  it  shows  that,  so  far 
as  the  expectation  of  benefit  goes,  the  direct- 
or who  pledges  his  credit,  as  did  the  respond- 
ent here,  stands  in  a  less  selfish  attituae  to- 
wards the  corporation  and  its  creditors  than 
does  the  stranger  who  sells  property  to  it 
on  credit.  And,  at  least,  we  may  say  that 
the  director  creditor  and  the  stranger  cred- 
itor— the  respondent  and  the  complainant  in 
this  case — stand,  in  the  creation  of  their 
debts,  equally  untainted  of  wrong  done  or 
intended;  and,  regarded  from  the  point  of 
view  of  the  inception  of  their  claims,  are* 
equally  and  to  like  extent  entitled   to  the 
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favorable  consideration  of  the  courta  and  the 
juift  protection  of  the  liiw. 

It  IS  equally  clear  that  the  corporation  it- 
self and  ito  other  creditors  are,  to  say  the 
least,  as  much  benefited  by  the  money  it  bor- 
rows on  the  individual  credit  of  the  director 
BA  by  the  wares  it  purchases  on  time  from 
the  stranger.  As  we  have  seen,  both  the 
mon«y  so  borrowed  and  the  property  so  pur- 
chased become  assets  ot  the  corporation,  en- 
able it  to  prosecute  its  business,  to  pay  its 
creditors,  and  to  meet  its  expenses.  There 
is,  in  other  words,  nothing  in  the  uses  to 
which  the  money  borrowed  and  the  property 
purchased  are  applied,  or  intended  to  be  ap- 
plied, which  dinerentiates  the  attitude  and 
rights,  before  the  courts  and  the  law,  of  Uie 
director  who  pledges  his  credit,  from  the  at- 
titude and  rights  of  the  stranger  creditor. 
In  the  effects  and  results  of  their  respective 
transactions,  as  well  as  in  the  purposes  and 
intents  which  actuated  each  to  the  thing  he 
did,  is  found  no  scintilla  of  evil,  and  notning 
of  wrong  or  injury,  to  the  corporation  or  its 
creditors,  which  would  entitle  the  one  to 
more  consideration  than  the  other,  which 
would  accord  to  one  rights  denied  to  the 
other,  or  which  would  admit  of  a  preference 
in  the  payment  of  the  debt  of  the  one,  and 
condemn  as  fraudulent  a  preference  in  the 
payment  of  the  debt  of  the  other. 

A  step  further  in  unfolding  this  question 
and  case:  The  expectations  of  the  officers 
and  managers  of  the  corporation,  entertained 
at  the  time  of  borrowing  the  money  on  the 
faith  of  the  director,  as  to  keeping  the  cor- 
poration a  going  concern  and  continuing  in- 
definitely to  carry  on  its  business,  are  dis- 
appointed. They  find  that,  notwithstanding 
the  personal  efforts  of  the  director  in  pledg- 
ing his  credit  to  raise  money  for  the  business 
and  creditors  of  the  concern,  the  corporation 
cannot  keep  its  head  above  water,  but  must 
discontinue  its  business,  cease  to  be  a  going 
concern,  and  apply  its  assets  to  the  payment 
of  its  liabilities.  Among  these  liabilities 
they  find  the  debt  due  its  director  for  money 
borrowed,  and  a  debt  due  a  stranger  for 
property  purchased.  The  assets  are  suffix 
cient  to  pay  one  in  full  and  a  percentage 
only  on  tne  other.  The  debts  were  equally 
just  and  bona  fide  in  their  inception.  The 
corporation  and  its  creditors  have  been 
equally  benefited  by  each  of  the  transactions 
by  which  these  debts,  respectively,  were  in- 
curred. Neither  is  tainted  by  any  infirma- 
tive  circumstance  whatever.  There  is  no 
more  abstract  justice  in  paying  the  stranger 
in  full  to  the  exclusion  of  the  director  than 
in  paying  the  director  in  full  to  the  exclu- 
sion of  the  stranger.  If  one  may  be  so  paid, 
so  may  the  other,  upon  every  conceivable 
consideration  oi  justice  and  right.  That 
the  stranger  creditor  may  be  so  paid  to  the 
<»xclusion  of  the  director  creditor  nobody  de- 
nies. Indeed,  there  is  a  sort  of  alacrity  and 
joyousness  in  many  of  the  authorities  so 
holding,  as  if  the  director  creditor  had  been 
j^^uilty  of  some  enormous  wrong  or  crime  In 
advancing  his  money  to  the  corporation  for 
the  primary  benefit  of  its  stranger  creditors 
without  reward  or  the  hope  thereof,  and  he 
and  his  claim  for  simple  reimbursement  were 
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unclean  and  unrighteous  things  before  the 
law.  That  the  director  creditor  may  be  so 
paid  is  strenuoufily  denied  by  many  aut!i<»- 
ities,  sametimes  with  an  acerbity  of  state- 
ment and  a  bitterness  of  denunciation  which 
happily  are  rarely  found  in  juridical  writ- 
ings. And  why  may  the  director  creditor 
not  be  so  preferred  and  paid?  Confessedly, 
his  debt  is  a  just  one.  Confessedly,  the  cor- 
poration, its  business,  and  its  creditors  are 
benefited  by  the  consideration  of  it  as  fully 
as  by  the  consideration  of  the  debt  due 
the  stranger  creditor.  Confessedly,  un- 
der a  general  assignment  by  the  corporation 
he  would  be  entitled  to  share  upon  tiie  same 
footing  as  the  stranger  creditor.  Confessed- 
ly, indeed,  in  every  continf^cy  and  under 
all  circumstances  and  conditions  the  direct- 
or credifor  and  his  claim  stand  upon  the 
same  footing  and  have  the  same  rights  as 
the  stranger  creditor  and  his  claim,  except 
only  that,  as  is  insisted,  the  corporation  may 
prefer  and  pay  the  latter  in  full,  while  the 
preference  and  payment  in  full  of  the  former 
is  fraudulent  and  void.  There  is,  we  are 
firmly  of  the  opinion,  no  reason  whatever  for 
this  distinction,  and  we  believe  it  can  be  so 
demonstrated. 

Let  us  first  examine  the  reasons  which  are 
advanced  by  the  judges  and  writers  who  hold 
to  that  view.  Nearly  all  of  the  adjudged 
cases  which  hold  that  an  insolvent  and  fail- 
ing corporation  cannot  convey  property  to 
its  officers  and  directors  in  payment  of  tiieir 
debts,  in  preference  to  the  debts  of  stranger 
creditors,  rest  their  conclusions  entirely 
upon  the  ground  that  the  assets  of  such  cor- 
poration constitute  a  trust  fund  in  the  hands 
of  its  officers  and  managers  as  trustees  for 
the  payment  of  its  debts,  and  that  such  trus- 
tees cannot  pay  themselves  in  preference  to 
other  creditors.  We  content  ourselves  upon 
this  point  by  saying  that  this  "trust-fund 
doctrine"  has  been  utterly  repudiated  in  this 
state  in  a  thoroughly  consiaered  case,  and 
by  an  opinion  prepared  with  considerable 
care  ana  research,  in  which  all  the  judges 
of  this  court  concurred.  O'Bear  Jevoetry 
Co.  V.  Volfer,  IOC  Ala.  205,  28  L,  R.  A.  707. 
But,  leaving  the  trust-fund  doctrine  out  of 
the  case,  it  is  sought  to  rest  the  conclusion 
that  the  transfer  to  a  director  involved  in 
this  case  is  fraudulent  upon  other  grounds, 
being  the  same  to  which  a  text  writer  or  two 
and  perhaps  some  courts  have  referred  a  like 
conclusion.  And  what  are  they? 
.  In  the  first  place,  the  notion  is  advanced 
that  such  a  transfer  involves  the  reservation 
of  a  benefit  to  somebody, — whether  to  the 
corporation,  or  to  the  director  creditor,  or 
to  the  other  creditors,  is  not  made  at  all 
clear  in  the  statement  ot  the  general  proposi- 
tion, and,  when  a  more  concrete  statement 
is  ventured  upon,  the  identity  of  the  person 
or  entity  receiving  an  undue  benefit  becomes 
more  and  more  uncertain.  And  we  do  not 
hesitate  to  maintain  that  no  benefit  is,  in 
such  transaction,  reserved,  or  in  any  way 
inures,  to  anybody  beyond  what  the  law 
clearly  and  fully  contemplates,  allows,  and 
approves.  What  is  a  benefit  reserved  which 
will  vitiate  the  transfer  of  property  by  an 
insolvent  and  failim?  debtor  in  the  payment 
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of  a  debt?  Is  it  not,  in  the  nature  of  things, 
an  undue  benefit?  Is  it  not  eeeenticilly  and 
oeceeaarily  the  securing  of  some  advantage 
beyond  and  in  addition  to  the  satisfaction  of 
the  debt  sought  to  be  paid?  Can  there  be 
any  such  thing  as  the  reservation  of  a  ben- 
efit when  the  whole  effect  of  the  transaction 
is  the  payment  of  a  just  and  honest  debt  by 
the  transfer  to  the  creditor  of  property  pre- 
cisely equal  in  value  to  the  amount  of  the 
<lebt?  By  such  transaction  there  are  bene- 
fits, of  course,  inuring  to  each  party,  but 
not  such  as  the  law  condemns,  or  as  afford 
any  ground  for  complaint  on  the  part  of 
other  creditors.  The  debtor  is  benefited  by 
the  li(|uidation  of  his  liability,  and  the  cred- 
itor is  benefited  by  receiving  the  money 
which  he  is  entitled  to  receive.  But  these 
are  not  undue  or  vitiating  benefits.  They 
<:ontravene  no  principle  of  law  or  rule  of  mor- 
al action,  but  to  the  contrary,  mark  the  ac- 
•complishment  of  the  ends  of  the  law  in  the 
premises,  in  a  manner  not  inconsistent  with 
■abstract  justice  or  with  any  tenet  of  sound 
morals.  It  is  of  no  sort  of  consequence  what 
the  relations  aliunde  of  the  debtor  and  cred- 
itor are  per&onally,  or  in  estate,  or  by  con- 
tract. They  noay  stand  to  each  other  as 
father  to  son,  or  brother  to  brother,  or  hus- 
band to  wife,  or  principal  to  agents  or  vice 
versa,  and  even  as  partners,  but  for  a  con- 
sideration to  be  hereafter  adverted  to.  What- 
ever else  and  cumulative  may  be  the  rela- 
tions of  the  parties,  if  one  owes  the  other  a 
just  debt  he  may,  whether  solvent  or  insolv- 
ent, pay  that  debt  by  the  transfer  of  com- 
mensurate property,  without  impeachment 
upon  any  Ic^al  or  moral  ground. 

The  suggestion  that  a  director  or  stocks 
holder  creditor  receives  a  benefit  in  addition 
to  the  payment  of  his  debt,  in  that  thereby  the 
corporation  is  relieved  of  the  liability,  and 
Tiis  holdings  of  stock  are  enhanced  in  value, 
is  palpably  and  obviously  without  the  least 
shadow  of  merit.  The  stock  can  have  no 
value  to  the  prejudice  of  any  creditor.  All 
creditors  must  be  paid  before  any  of  the  as- 
sets of  the^  company  can  so  to  its  stockhold- 
ers. An  insolvent  and  failing  corporation 
has  not,  and  can  never  have,  anything  to  go 
to  its  shareholders;  and  the  payment  of  one 
or  more  debts,  to  the  exclusion  of  others, 
cannot  possibly  result  in  giving  a  value  to 
its  stock,  and  thereby  collaterally  benefiting 
the  director  creditor  whose  debt  is  paid.  And 
i&it  could  be  conceived  that  an  insolvent  and 
failing  corporation  could  pay  its  debts  and 
have  assets  over  to  form  a  basis  of  stock 
value,  who  would  there  be  to  complain  of  the 
benefit  thus  accruinff  to  its  officers  and  stock- 
holders whose  debts  had  been  paid  along  with 
others?  It  is  only  creditors  who  can  com- 
plain of  undue  benefits  secured  to  the  debtor 
or  other  creditors  in  the  transfer  of  property 
in  preferential  payment  of  debts;  and,  in  the 
impossible  case  suggested,  there  would  be  no 
creditors,  and  hence  nobody  to  be  injured  or 
prejudiced,  and  hence  no  wrong  or  injury 
done  or  suffered.  One  just  and  honest  debt, 
it  seems  necessary  to  remark,  is  as  just  and 
Tinnest  as  any  other  just  and  honest  debt,  and 
may  be  paid  in  the  same  way,  under  the  same 
conditions.  The  whole  end  of  the  law  is  that 
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all  the  property  of  an  insolvent  debtor  shall 
be  applied  to  his  debts.  The  debtor  may  ba 
a  father,  son,  brother,  husband,  wife,  princi- 
pal, aeent,  corporation,  or  individual.  What- 
ever the  outside  relations  are,  the  law  re- 
quires only  that  his  assets  shall  go  to  his 
creditors,  and  does  not  require  that  they  shall 
go  to  them  ratably,  but  only  that  for  each 
collar  in  value  of  such  assets  a  dollar  of  hon- 
est indebtedness  shall  be  paid,  wholly  irre- 
spective of  whether  the  debt  so  paid  is  due  to 
one  creditor  of  many,  or  to  all  of  the  many. 
We  draw  a  line.  Upon  one  side  of  it  is  the 
insolvent  debtor  and  his  insufiScient  proper- 
ty. On  the  other  are  ranged  his  creditors 
and  their  claims.  The  law  is  simply  and 
merely  that  that  property  must  pass  to  the 
other  side  of  that  line,  to  somebody  on  the 
other  side,  and  to  the  payment,  in  whole  or 
part,  as  the  case  may  be,  of  some,  to  the  ex- 
clusion of  other,  claims  on  that  side,  or  of  all 
of  them  ratably.  The  property  must  go  to 
tlie  indebtedness.  It  must  reduce  the  ag- 
gregate of  the  claims  of  the  several  creditors 
considered  as  one  gross  sum,  and  though  it 
thus  reduce  the  groes  indebtedness  only  by 
satisfying  in  full  a  particular  item  entering 
into  the  aggregate,  oy  paying  one  claim  in 
full  and  nothing  on  the  others,  the  law  is  sat- 
isfied; its  ends  have  been  met;  its  purposes 
effectuated;  no  undue  benefit  haa  heen  re- 
served; no  undue  advantage  has  been  taken; 
and  it  lies  in  no  man's  mouth  to  complain. 

But  it  is  said  that  "the  officers  of  an  in- 
solvent corporation  are  in  a  position  to  know 
the  real  condition  of  the  corporation,  an  ad- 
vantage not  attainable  by  creditors  general- 
ly," and  for  this  reason  preferences  in  the 
payment  of  their  debts  should  not  be  al- 
lowed. Has  it  ever  been  suggested  before 
that  better  knowledge  of  a  debtor's  pecuni- 
ary condition  bv  a  particular  creditor  was 
any  ground  for  declaring  fraudulent  and  set- 
ting aside  a  preferential  transfer  to  such 
cieditor?  Was  such  a  doctrine  ever  ruled 
by  any  court?  To  the  contrary,  has  it 
rtot  been,  over  and  over  again,  held  by  this 
court  that,  so  lonff  as  all  the  creditor  receives 
is  the  fair  equivalent  of  his  honest  debt,  his 
knowledge  of  his  debtor's  insolvency,  and 
even  his  perfect  consciousness  that  the  effect 
of  the  transfer  to  him  will  necessarily  be  to 
leave  other  creditors  unpaid  and  without 
hope  of  payment,  are  matters  wholly  apart 
from  the  issue, — wholly  irrelevant  and  in- 
consequent? Knowledge  on  the  part  of  the 
creditor,  however  accurate  and  exclusive,  of 
the  debtor's  precarious  situation,  and  of  the 
injurious  effects  of  a  proposed  transfer  of 
property  to  such  creditor,  whether  suoh 
knowledge  be  incident  to  the  relations  exist- 
ing between  the  parties  or  not,  is  absolutely 
without  a  scintilla  of  influence  upon  a  trans- 
fer of  property,  at  a  fair  valuation,  to  pay  an 
honest  and  adequate  debt.  Given  the  trans- 
fer at  such  a  valuation  in  payment  of  such 
a  debt,  the  law  concerns  itself  in  no  degree 
whatever  with  the  creditor's  knowledge  or 
information,  or  even  with  his  purposes  and 
intent.  For  whatever  he  knows  or  intendft, 
he  has  taken  only  that  which  he  is  entitled 
to  take  under  the  law,  and  hence,  in  the  eyes 
of  the  law,  he  has  done  no  wrong. 
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Again,  it  is  contended  that  tbe  officers  and 
managers  of  an  insolvent  and  failing  corpo- 
ration must  be  held  to  the  same  line  of  du- 
ties, and  subjected  to  the  same  incapacities 
and  liabilities,  as  partners  or  mere  members 
of  an  association  of  individuals.  There  is, 
in  our  opinion,  no  law  or  reason  in  this  posi- 
tion. The  fundamental,  and  in  the  present 
connection  all-important,  difference  between 
the  managers  of  on  insolvent  and  failing  cor- 
poration, on  the  one  hand,  and  partners  and 
members  of  associations,  on  the  other,  lies  in 
the  fact  tliat  the  corporate  managers  are  not 
liable,  in  any  sense,  for  the  debts  of  the  cor- 
poration, and  partners  and  members  of  asso- 
ciations are  individually  liable  to  the  fuller«c 
extent  for  all  the  debts  of  their  partnership  or 
association.  The  stranger  creditor  of  a  part- 
nership or  association  is  entitled,  as  against 
the  members  thereof,  to  take  and  apply  to  his 
debt,  not  only  all  tlie  property  of  the  part- 
nership or  association,  but  also  all  the  prop- 
erty of  each  of  its  members,  to  the  entire  ex- 
clusion of  their  claims  as  individuals  against 
the  partnership  debtor.  And,  indeed,  there 
is  a  vitiating[  infirmity  in  a  debtor  and  cred- 
itor transaction  between  a  partnership  and  a 
partner  from  its  very  inception,  so  far  as 
other  creditors  are  interested :  for  if  it  could 
be  conceived  that  a  partner  advancing  money 
to  his  firm  stands  upon  the  same  footing  as 
other  creditors,  abstractly  speaking,  the  loan 

foin^,  as  it  would,  to  reduce  partnership  lia- 
ilities,  would  operate  to  cut  down  the  ad- 
vancing partner's  ultimate  individual  liabil- 
ity, and,  on  the  assumption  that  he  would  be 
entitled  to  have  the  loan  refunded  to  him,  the 
effect  would  be  to  reduce  his  liabilities  as  an 
individual  partner  by  a  transaction  in  which 
he  in  fact  has  paid  or  parted  with  nothing. 
Of  course,  this  cannot  be  allowed;  and  this 
view  of  such  a  transaction  is  but  another 
way  of  reaching  the  inevitable  conclusion 
that  the  partner  in  such  case  is  not  a  credit- 
or of  his  firm,  in  any  sense,  against  the 
clnims  of  outside  creditors.  The  fact  mani- 
festly is  that  the  contribution  of  money  or 
property  to  a  partnership  by  a  partner  be- 
yond his  share  under  the  partnership  arti- 
cles is,  especially  when  the  firm  is  insolvent, 
in  the  nature,  and  has  the  effect,  of  a  pay- 
ment by  such  partner  on  his  individual  lia- 
bility for  the  partnership  debts,  and  is  essen- 
tially not  the  creation  of  a  debt  from  the 
firm  to  him,  except  as  between  the  otlier 
partners  and  himself;  and  this  is  so,  of 
course,  as  to  voluntary  associations  and  their 
members. 

Now,  as  to  corporations  and  their  officers 
and  stockholders:  No  officer  or  stockholder 
of  a  corporation  is  at  all,  or  in  any  case,  lia- 
ble for  any  debt  of  the  corporation.  Nobody, 
we  suppose,  will  question  this  proposition. 
If  an  officer  or  stockholder  lends  his  money 
to  the  corporation,  it  does  not  go  in  reduc- 
tion of  his  individual  liability,  because  he  is 
under  no  such  liabilitv.  It  is  not  in  the  na- 
ture  of  the  payment  of  a  debt  to  the  credit- 
ors of  the  corporation,  because  he  owes  them 
no  debt.  Neither  he  nor  the  corporation  is 
benefited  or  injured  either  by  the  loan  or  its 
repayment,  except  to  the  extent  there  miorht 
be  benefit  or  detriment  to  the  parties  if  the 
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loan  were  made  by  a  stranger;  and,  confess- 
edly, the  loan  creates  a  debt  from  the  corpo- 
ration to  the  advancing  officer  or  stockhold- 
er, not  only  as  between  the  corporation  and 
him,  but  also  as  between  him  and  stranger 
creditors  of  the  company.  And  this,  wheth- 
er the  corporation  be  solvent  or  insolvent; 
in  a  prosperous  condition  or  in  failing  cir- 
cumstances. He  may  sue  and  recover  his- 
debt  in  full,  whatever  the  effect  of  such  re- 
covery on  the  claims  of  other  creditors.  If 
the  corporation  assigns  or  is  being  wound 
up,  he,  like  every  other  creditor,  is  entitled 
to  share  in  its  assets.  The  corporation  may 
pay  him  as  it  may  pay  any  other  creditor,, 
though  the  effect  be  to  disable  it  to  pay  other 
creditors  in  full,  since  his  is  an  honest  and 
just  debt,  and  the  whole  end  of  the  law  is 
the  application  of  corporate  assets,  either 
ratably  or  preferentially,  to  the  payment  of 
honest  and  just  debts.  And  the  quo  modo 
is  immaterial.  The  payment  may  be  made 
in  money  or  by  the  transfer  of  property.  So 
long  as  the  honest  creditor  gets  no  more,  ei- 
ther in  money  or  property,  than  his  just 
debt,  no  undue  benefit  is  reserved  to  the  cor- 
poration or  inures  to  the  officer  creditor,  and 
no  detriment,  in  legal  contemplation,  results 
to  other  creditors;  no  wrong  has  been  done 
to  anybody;  nobody  has  been  unduly  advan« 
taged ;  and  the  transaction  is  lawful,  honesty 
and  valid. 

The  suggestion  that  a  transfer  by  directors 
to  one  of  their  number,  of  property  in  pay- 
ment of  a  debt,  is  invalid  as  beins  the  act  of 
the  party  accepting  the  transfer,  has  no  mer- 
it, aissociated  from  the  exploded  trust-fund 
doctrine.  On  that  doctrine  the  directors  be- 
come trustees,  and  on  the  principle  that  a 
trustee  cannot  transfer  the  trust  estate  to 
himself  as  an  individual  is  rested  the  further 
proposition  that  directors  of  an  insolvent 
corporation  cannot,  being  trustees,  transfer 
its  property  to  themselves  in  payment  of 
debts  wnich  the  corporation  owes  them.  But 
with  the  elimination  of  the  main  proposi- 
tion, that  such  directors  are  trustees,  falU 
the  dependent  proposition  that  they  cannot 
prefer  themselves  m  the  payment  of  debU. 
With  the  trust-fund  doctrine  out  of  the  way, 
the  separate  corporate  entity  continues  to- 
exist  for  all  purposes,  wholly  unaffected  by 
the  fact  of  insolvency,  and  its  functions  must 
continue  to  be  performed.  These  functions 
are  performed  by  the  directors  for  and  in  the 
name  of  the  corporation,  and  their  official 
acts  are  not  their  individual  acts  at  all,  but 
the  acts  of  the  corporation;  and,  not  being 
trustees  for  creditors,  their  acts,  when  as- 
sailed by  creditors,  are  not  subject  to  the  rule 
that,  if  a  trustee  contracts  with  himself  in 
reference  to  the  trust  estate,  his  acts  are  void, 
at  the  election  of,  or  as  against,  the  cestui 
que  trust.  There  being  in  such  case  no  trus- 
tee, and  no  relation  of  trustee  and  cestui  que 
t7'U8t  between  tiie  directors  of  the  corpora- 
tion and  its  creditors,  the  matter  stands 
thus:  A  corporation,  without  assets  to  pay 
all  its  debts,  owes  its  directors  and  it  owes 
strangers.  The  debts  of  the  two  classes  of 
creditors  are  equally  honest  and  just,  and 
stand  upoTi  the  same  footinsr,  in  law  ar<1  'i 
equity.     The  corporation  has  an  undoubted 
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right  to  pay  some  creditors  to  the  exclusion 
of  others.  Any  creditor  has  the  undoubted 
right  to  accept  a  preference.  The  corjiora- 
tion  has  tlie  same  right  to  pay  its  director;; 
8s  it  has  to  pay  strangers.  The  directors 
have  the  same  right  to  preferential  payment 
as  do  strangers.  To  the  exercise  of  this  un- 
doubted right  to  make  preferences  it  is  es- 
scTitisd  that  the  corporation  must  act.  It 
can  only  act  through  the  directors.  If  the 
directors  cannot  act  to  the  end  of  preferring 
tiieir  own  just  debts, — having  the  undoubted 
right  to  such  preference, — the  preference  can- 
cot  be  made,  and  the  undoubted  right  of  the 
corporation  to  make  it,  and  of  the  directors 
to  accept  it,  is  denied  and  defeated.  The  ends 
of  the  law,  that  the  assets  of  the  corporation 
shall  be  applied  to  such  of  its  debts  as  the 
corporation  prefers,  are  defeated.  And  for 
v^hat?  Upon  what  ground?  2^ot  that  the 
directors  are  under  any  incapacity  to  prefer 
tljemselves  which  can  be  referred  to  any  prin- 
ciple of  law.  Not  that  they  are  trustees; 
for  they  are  not  trustees  for  the  creditors, 
l^ot  that  they  are  agents  of  other  creditors; 
for  they  are  not  such  agents.  Not  that  they 
occupy  any  other  fiduciary  relation  to  other 
creditors;  for,  being  only  the  agents  of  the 
corporation,  and,  in  that  capacity  only  the 
trustees  for  stockholders  alone,  they  bear  and 
can  bear  to  the  creditors,  who  have  to  do 
with  the  corporation  as  an  entity,  and  not 
with  the  shareholders  at  all,  only  the  rela- 
tion of  the  agent  of  a  debtor  to  his  creditor, 
— a  relation  which  is  obviously  as  devoid  of 
every  attribute  of  a  fiduciary  character  as 
the  direct  relation  of  debtor  and  creditor. 
Upon  what  ground,  then,  we  repeat,  is  rested 
the  idea  that  directors  cannot  prefer  them- 
selves? Getting  away  from  the  trust-fund 
doctrine,  it  is  based  upon  the  bald  assertion 
that  the  director  in  such  case  is  acting  both 
for  the  corporation  and  himself  in  contract- 
ing in  his  representative  capacity  with  him- 
self as  an  inaividual ;  and  this,  it  is  said,  the 
law  will  not  allow.  That  is  the  sole  ground 
put  forward.  It  cannot  for  a  moment  be 
sustained  upon  principle  or  well-considereil 
authority.  The  results  claimed  do  not  fol- 
low. The  contract  of  a  director  with  himself 
as  an  individual,  and  the  sale  of  corporate 
property  by  directors  to  themselves  as  indi- 
viduals, is  not  void,  even  as  against  the  cor- 
p<-iration  itself  or  the  stockholders.  Upon 
all  reason  and  authority,  it  is  perfectly  valid, 
if  not  disaffirmed  by  the  corporation  itself 
or  the  stockholders.  And  the  election  be- 
longs exclusively  to  the  corporation  and 
stockholders.  If  they  do  not  exercise  it,  the 
transaction  must  stand.  Strangers,  of 
course,  cannot  question  it,  for  they  are  whol- 
ly without  interest  in  the  premises.  Gener- 
al creditors  cannot  question  it,  since  no  right 
of  theirs  has  been  violated  by  it.  They  can- 
not hold  the  directors  to  account  as  fiduci- 
aries, as  there  are  no  fiduciary  relations  be- 
tween tliem.  As  creditors,  their  only  right 
ifl  to  have  the  corporate  assets  applied  to  just 
corporate  debts,  and  this  right  is  not  im- 
pinged upon,  but,  to  the  contrary,  fully  con- 
served, by  the  payment  of  the  just  debts  of 
the  directors.  They  have  no  lien  upon  corpo- 
rate assets.  They  have  no  rights  of  owner- 
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ship  in  corporate  property.  They  cannot 
claim  their  debts  should  be  paid  in  full,  to 
the  total  or  partial  exclusion  of  other  equal- 
ly honest  and  just  debts.  The  property  not 
being  impressed  with  a  trust  in  their  favor, 
and  standing,  as  they  do,  in  no  superior  right 
to  director  creditors,  they,  the  right  of  pref- 
erence bein^  recognized,  have  no  shadow  of 
right  to  insist  upon  even  a  pro  rata  applica- 
tion of  the  assets  to  all  indebtedness.  Their 
only  risht  is  to  insist  that  all  the  assets  &hall 
be  applied  preferentially  or  otherwise,  to  tho 
indebtedness;  and  this  right  is  absolutely 
subserved,  as  we  have  seen,  by  the  payment 
of  director  creditors  to  the  exclusion  of  stran- 
ger creditors.  They  have  no  right  to  insist 
upon  the  equal  payment  of  all  debts  pro  rata. 
The  right  of  preference,  which  every  debtor 
confessedly  has,  necessarily  involves  favorit- 
ism,— the  right  of  choice  of  one  creditor,  and 
of  any  one  creditor,  to  the  exclusion  of  oth- 
ers. It  is  utterly  inconsistent  with  all  no- 
tions of  equality,  and,  as  a  natural  person 
may  prefer  his  relatives  and  his  friends  to 
the  exclusion  of  strangers,  so  an  artificial 
person  may  prefer  its  friends  and  those  oc- 
cupying omcial  relations  to  it  to  the  exclu- 
sion of  strangers. 

There  is,  the  writer  thinks,  no  semblance 
of  sound  principle  or  well-considered  author- 
ity for  a  different  oonclusion.  It  seems  to 
him  that  those  courts  which  have  taken  a 
different  view  have  been  largely  moved  there- 
to by  a  consideration  of  the  daiiger  of  fraud- 
ulent claims  being  brought  forward  by  direc- 
tors, and  of  the  facility  afforded  directors  by 
their  positions  to  establish  such  claims,  rath- 
er than  by  any  just  consideration  of  any 
reco^ized  principle  of  law  or  equity  obtain- 
ing in  the  premises.  They  have  allowed 
themselves  to  be  driven  to  the  denial  of  a 
right  altogether  because  of  a  practical  diffi- 
culty in  mere  matter  of  evidence.  Tliey  de- 
ny an  undoubted  right  to  the  directors,  be- 
cause, forsooth,  the  persons  asserting  the 
right  have  opportunities  for  deceiving  the 
courts  as  to  the  existence  of  the  facts  upon 
which  it  rests.  They  deny  the  right,  though 
proved  beyond  all  peradventure  m  the  par- 
ticular case,  because  in  other  cases  it  may  be 
supported  by  fraud  and  perjury.  The  same 
confiiderations  are  as  applicable  to  other  re- 
lations, and  the  courts  might,  with  equal 
force  and  propriety,  strike  down  all  convey- 
ances and  transfers  in  payment  of  debts  be- 
tween parent  and  child,  brother  and  brother, 
husband  and  wife,  and  the  like,  becauso  thoi^e 
relations  afford  opportunities  for  simulation 
and  fraud.  Yet  nobody  pretends  that  such 
transfers  in  preferential  payment  of  honest 
debts  are  unaer  the  ban  of  the  law,  as  being 
constructively  fraudulent.  And  no  more  up- 
on reason  and  principle  and  well-con?<id«»red 
authority  can  like  transactions  by  directors 
be  avoided  on  the  ground  that  such  officers 
have  opportunities  for  fraud  and  simula- 
tion, which  have,  however,  not  been  utilized 
in  the  particular  case.  It  is  not  for  the 
courts  to  be  governed  by  such  considerations. 
They  are  to  ascertain  the  facts  in  each  case, 
and  to  apply  the  law  thereto,  and  the  law  \n 
iiot  to  be  changed  in  its  application  in  a  giv- 
en case  by  the  fact  that  to  apply  it  as  it  ex- 
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ists  micht  be  to  admit  of  difficulties  of  proof 
in  anotker  case.  If  the  danger  of  adminiB- 
tering  the  law  aa  it  is  is  8uffici«ntl7  great 
end  imminent  to  require  a  change  of  the  law, 
that  is  a  matter  for  the  legislature,  and  not 
for  the  courts.  It  is  a  question  of  legisla- 
tive policy,  and  not  of  existing  law. 

We  have  considered  this  matter  on  princi- 
ple at  some  length,  because  of  its  import- 
ance, and  because  it  has  been  not  a  little 
mooted  in  this  state.  For  the  same  reasons, 
we  will  now,  at  some  length,  refer  to  author- 
ities sustaining  the  view  we  have  declared. 
The  first  case  to  which  we  will  invite  atten- 
tion, as  well  because  of  the  ability  of  the 
court  deciding  it  as  because  it  is  among  old- 
er onee,  is  that  of  Buell  v.  Buckingham,  16 
Iowa,  284,  85  Am.  Dec.  516.  The  opinion  is 
by  John  F.  Dillon,  a  judge  and  law-writer  of 
national  reputation  for  ability  and  learning. 
Buckingham  &  Co.  were  general  creditors  of 
a  corporation.  Buell  was  also  a  creditor,  a 
director  thereof,  and  its  president.  Buell 
participated  with  the  other  two  directors,  the 
presence  of  all  three  being  necessary  to  a 
quorum,  in  a  sale  and  transfer  of  the  corpo- 
rate property  to  himself  in  payment  of  the 
debt  the  corporation  owed  him.  The  trans- 
action was  assailed  by  Buckingham  &  Co. 
on  the  same  grounds  that  are  advanced  by  the 
o'— r"  k>  .'.ii:  in  the  case  at  bar.  Assuming 
i^aciid  uarticipation  as  president  and  direc- 
tor in  tne  sale  to  himself  as  an  individual. 
Judge  Dillon  proceeds:  "This  makes  it  nec- 
essary to  discuss  the  nature  of  the  relations 
which  Buell  and  the  defendants,  respectively, 
sustained  to  the  corporation.  In  one  respect, 
their  relations  were  conunon  and  identical. 
They  were  both  creditors.  Their  equities  in 
this  respect  were  equal  and  the  same.  Be- 
inff  an  officer  in  the  corporation  did  not  de- 
prive Buell  of  the  risht  to  enter  into  compe- 
tition with  other  creditors  and  run  a  race  of 
vigilance  with  them,  availinff  himself  in  the 
contest  of  his  superior  knowledge  and  of  the 
advantages  of  his  position  to  obtain  security 
for  or  payment  of  his  debt  He  has  an  ad- 
vantage, it  is  true,  but  it  is  one  which  results 
from  nis  position,  and  which  is  known  to 
every  person  who  deals  with  and  extends 
credit  to  a  corporation.  This  is  one  of  the 
causes  which  have  operated  to  bring  corporate 
companies  into  discredit,  and  may  constitute 
a  good  legislative  reason  for  giving  priority 
to  outside  creditors.  But  uie  legislature 
must  furnish  the  remedy.  That  the  act  of 
Buell  was  not  legally  or  constructively 
fraudulent  in  consequence  of  his  being  an  of- 
ficer or  member  of  the  corporation,  see 
Whiiwell  v.  Warner,  20  Vt.  425,  444 ;  Ang. 
&  A.  Corp.  §  390;  Gordon  v.  Preston,  1 
Watts,  386,  26  Am.  Rep.  75;  Sargent  v. 
Webster,  13  Met  497,  46  Am.  Dec.  743; 
Central  R.  d  Bkg.  Co.  v.  Claghorn,  Speers, 
£q.  562.  But,  in  addition  to  being  a  credit- 
or, Buell  sustained  to  the  company  the  rela- 
tion of  a  stockholder  and  director.  Such 
eompaniee  are  essentially  partnerships,  ex- 
cept in  form.  *The  directors  are  the  trustees 
or  managing  partners,  and  the  stockholders 
are  the  ceetvia  que  trust,  and  have  a  joint 
interest  in  all  of  the  property  and  effects  of 
the  corporation.'  Per  Walworth,  Ch.,  in 
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Robinson  v.  Smith,  3  Paige,  222,  232,  24  Am. 
Dec.  212;  Cunningham  v.  Pell,  5  Paige,  607: 
Slev  V.  Bloom,  19  Johns.  479,  10  Am.  Dec 
273;  Hoyt  v.  Thotnpson,  6  N.  Y.  320.  The 
corporation  is  an  artificial  person,  owning 
its  propertv  and  necessarily  actins  by  its 
agents,  and  these  agents  are  the  directors. 
After  much  reflection,  it  seems  to  me  that 
the  correct  view  of  Buell's  position  is  this: 
He  is  a  trustee  and  the  beneficiaries  are  the 
corporation,  or,  in  other  words,  the  stock- 
holders; or,  what  is  in  essence  the  same,  he 
is  an  affent  and  the  stockholders  the  princi- 
pal. If  this  is  the  relation,  then  the  rules 
of  law  applicable  to  purchasers  by  agents  and 
trustees  apply  to  the  purchase  in  question. 
There  is  a  manifest  impropriety  in  allowing 
the  same  person  to  act  as  the  agent  of  the 
seller  and  to  become  himself  the  buyer. 
There  may  be,  in  all  such  cases,  a  conflict  be- 
tween duty  and  interest.  Acting  for  him- 
self, Bueirs  interest  would  be  to  obtain  pay- 
ment Actinff  for  the  best  intere&ta  of  the 
corporation,  his  disinterested  and  unbiased 
convictions  of  duty  might  be  to  advise  against 
a  sale  of  the  entire  property  to  one  creditor 
or  against  any  sale  at  all.  It  is  in  view  of 
these  considerations  that  'the  wise  policy  of 
the  law  hath  put  the  sting  of  a  disability  in- 
to the  temptation,  as  a  defensive  weapon 
against  the  strength  of  the  danger  which  iie« 
in  the  situation.'  Even  these  principlci 
would  not,  in  my  judgment,  apply  to  the 
case,  if  there  had  been  a  quorum  without 
Buell.  Now,  the  purchase  of  property  by  an 
agent  or  trustee,  or  by  any  person  acting  in 
a  fiduciary  capacity,  is  not  void  ab  origine 
and  absolutely.  It  is  voidable  only.  It  ij 
made  subject  to  the  right  of  the  principal  or 
beneficiary,  in  a  reasonable  time,  to  say  thot 
he  is  not  satisfied  with  it  It  is  valid  in 
equity  as  well  as  law,  unless  the  parties  in- 
terested repudiate  it  or  complain  of  it,  and 
these  may  set  it  aside  without  showing  ei- 
ther fraud  or  injury.  Bank  of  Old  Domin- 
ion V.  Dubuque  d  P.  R.  Co,  8  Iowa,  277,  74 
Am.  Dec.  302;  Davoue  v.  Fanning,  2  John^. 
Ch.  252;  Bostwick  v.  Atkins,  3  N.  Y.  53,  60: 
1  Parsons,  Contr.  75,  76,  and  cases  in  note; 
[Fox  V.  Mackreth]  1  White  &  T.  Lead.  Cas. 
Fq.  107;  MacGregor  v.  Gardner,  14  Iowa, 
326,  335.  As  the  principal  or  parties  inter- 
ested may  confirm  the  sale,  a  mere  stranger 
cannot  make  the  objection  that  the  trustee 
was  the  purchaser  or  that  the  sale  was  ir- 
regular. The  remedy  belongs  only  'to  per- 
sons who  had  an  interest  in  the  property  be- 
fore the  sale,  and  no  other  person  can  apply 
to  set  aside  the  sale.'  Eawley  v.  Cramer,  4 
Cow.  717,  744;  Edmondson  v.  Welsh,  27  Ala, 
578 ;  Foster  v.  Goree,  5  Ala,  428 ;  Hannah  v. 
Carrington,  18  Ark.  85;  Herbert  v.  Hanrick, 
10  Ala.  581;  Greenleaf  v.  Queen,  1  Pet  13S, 
7  L,  ed.  85 ;  Hillegass  v.  Hillegass,  5  Pa.  97 : 
Wightmun  v.  Doe,  Reynolds,  24  Miss.  67 o. 
Adopting  this  as  the  true  view,  it  follows 
that  Buell's  participation  in  the  sale  and 
purchase  of  the  property  did  not  make  the 
same  void.  The  utmost  effect  it  could  have 
would  be  to  make  the  sale  voidable  at  the  in- 
stance of  any  person  having  an  interest  in 
the  property  sold.  But  the  defendants,  be- 
ing at  that  time  general  creditors,  and  hav- 
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ing  no  interest  in  or  lien  upon  the  property, 
and  there  being  no  actual  fraud,  arc-  not  enti- 
tled to  avoid  the  sale  simply  on  the  ground 
that  Buell  was  one  of  the  three  directors  nec- 
essary to  constitute  a  quorum.  This,  in  my 
judgment,  is  the  correct  view  to  be  taken  of 
the  case.  But  adjudged  cases  go  farther 
(and  it  is  possible  some  of  them  go  too  far), 
and  sustain  the  purchase  of  Buell  on  broader 
grounds.  I  will  refer  briefly  to  some  of 
them.  Thus,  it  is  held  that  if  three  persons 
are  appointed  a  committee  'to  finish  and 
repair  a  schoolhouse'  {Geer  v.  10th  School 
Dxsi,  6  Vt.  76),  or  to  superintend  t^ie  build- 
ing of  a  church,  they  may  'as  effectually  bind 
the  society  by  a  contract  concluded  with  one  of 
their  own  number  as  with  a  stranger.'  These 
cases  were  confirmed  in  Rogers  v.  Danhy 
Universalist  Soc,  19  Vt.  187,  where  the  court 
says:  'There  is  perhaps  some  incongruity 
in  thus  allowing  a  person  to  act  in  a  aouble 
capacity  as  an  agent  for  a  corporation  con- 
tracting with  himself.  But,  whether  a  ma- 
jority or  the  whole  act,  the  party  contracted 
with,  as  well  as  any  other,  may  participate 
in  the  bargain.  Partiality  so  gross  as  to 
amount  to  fraud  will,  when  sustained,  defeat 
the  contract.'  In  these  casee  the  court  held 
the  objection  not  good,  even  when  made  by 
the  corporation.  The  case  of  Bayward  v. 
Pilgritn  8oc,  21  Pick.  270,  ^hows  that  where 
the  trustees  are  creditors  of  the  society,  and 
therefore  interested,  they  may  nevertheless 
vote  that  the  treasurer  execute  a  note  to  them 
for  the  amount,  and  it  is  valid." 

In  Planters'  Bank  v.  Whittle,  78  Va.  737, 
like  questions  arose  and  were  decided  in  the 
same  way,  the  court,  by  Tiewis,  P.,  saying: 
"There  is  no  proof  of  or:  ..a]  fraud  '  i  the 
transactions  involved,  b:;t  lUa  appellees  in- 
sist that  the  assets  of  an  in!»^Uci:',  -rpo- 
ration  are  a  trust  fund  for  the  paymeii:  if 
its  debts;  that  the  directors  are  trustees  for 
the  creditors,  whose  duty  it  is  to  apply  the 
assets  ratably  for  the  benefit  of  the  general 
creditors,  and  that  therefore  they  can  make 
no  lawful  preferences  in  favor  of  them- 
selves, or  in  favor  of  those  creditors  for 
whose  claims  they  are  individually  respon- 
«ible.  That  the  directors  of  a  corpora/tion 
are  bound  to  act  in  discharge  of  their  duties 
with  prudence,  vigilance,  and  fidelity,  and  to 
apply  its  assets,  m  the  event  of  insolvency, 
for  the  benefit  of  the  creditors  in  preference 
to  the  claims  of  stockholders  or  other  per- 
sons, is  a  proposition  which  is  not,  and  can- 
not be,  disputed.  But  that  they  are  tech- 
nically trustees  for  the  creditors,  and  bound 
to  apply  the  assets  ratably  among  the  gen- 
eral creditors,  is  a  proposition  which  has 
never  been  judicially  affirmed  in  this  state, 
and  is  in  conflict  with  the  great  weight  of 
authority  elsewhere.  Much  stress  is  laid  by 
the  appellees  on  the  case  of  Sawyer  v.  Hoagt 
17  Wall.  610,  21  L.  ed.  731.  In  that  case  the 
well-established  principle  was  asserted  that 
the  capital  stock  of  the  corporation,  especial- 
ly its  unpaid  subscriptions,  is  a  trust  fund 
for  the  benefit  of  the  general  creditors, 
which  cannot  be  withdrawn  from  their  reach 
by  any  act  or  device  on  the  part  of  the  di- 
rectors. But  no  such  doctrine  as  is  here 
contended  for  was  there  laid  down.    On  the 
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contrary,  the  court  recognized  a  distinction 
between  the  capital  stock  of  a  corporation 
and  its  ordinary  assets,  with  which,  it  was 
said,  the  directors  may  deal  as  they  choose. 
It  is  not  only  settled  tha^t  the  directors  may 
make  preferences  between  creditors,  but 
such  preferences  may  be  made  in  their  own 
favor  when  they  themselves  are  creditors  of 
the  corporation.  Of  course,  in  suoh  cases  they 
must  act  with  the  utmost  good  faith,  and  the 
transactions,  to  be  upheld,  must  be  free  from 
the  taint  of  fraud  or  suspicion.  This  waa 
distinctly  held  in  the  well-considered  case  of 
Bttell  V.  Buckinham,  16  Iowa,  284,  85  Anu 
Dec.  516.  There  the  controversy  was  be- 
tween a  judgment  creditor  of  an  insolvent 
corporation  and  one  of  its  directors.  An  ex- 
ecution in  favor  of  the  former  was  levied  on 
certain  property  which  the  latter  claimed  by 
purchase  in  discharge  of  a  debt  due  him  by 
the  company.  The  property  was  8«ld  and 
conveyed  to  him  pursuant  to  an  order  made 
by  the  directors,  at  a  meeting  at  which  he  was 
present  and  voted,  his  presence  being  neces- 
sary to  make  a  quorum  for  business.  The 
traneaction  was  assailed  by  the  judgment 
creditor  as  illegal  and  void,  but  it  was  held 
to  be  valid.  ...  In  Gordon  y.  Preston, 
1  Watts,  385,  26  Am.  Dec.  75,  a  mortgage  by 
a  corporation  was  held  good  which  was  as- 
sailed by  creditors,  on  the  ground,  among 
others,  that  it  was  in  favor  of  the  president 
and  treasurer  of  the  comjpany,  and  who  were 
present  at  the  meeting  oi  the  directors  when 
the  mortgage  was  authorized  and  executed. 
Chief  Justice  Gibson  delivered  the  opinion 
of  the  court.  He  said:  'That  a  director 
may  sustain  the  relation  of  debtor  or  credi- 
tor in  regard  to  the  corporation,  and  in  the 
latter  receive  a  security,  is  a  proposition 
which  requires  not  the  aid  of  an  argument, 
and  here  the  existence  of  a  meritorious  debt 
is  not  disputed.'  In  AshhursVs  Appeal,  60. 
Pa.  290,  Judge  Strong,  for  the  court,  saidr 
'There  must  be  many  things  which  directors- 
can  do  for  their  individual  benefit  which  are- 
binding  upon  a  corporation  of  which  they 
are  directors.  If  they  have  advanced  money,. 
I  cannot  doubt  they  may  pay  themselves 
with  corporate  funds.  If  they  have  become- 
liable  as  sureties  for  the  corporation,  they~ 
may  provide  for  their  indemnity.  And 
though,  ordinarily,  the  law  frowns  upon  con- 
tracts made  by  them  in  their  representative 
character  with  themselves  as  private  per- 
sons, such  contracts  are  not  necessariljr  void ; 
they  are  carefully  watched,  and  their  fair- 
ness must  be  shown.' " 

The  case  of  Central  R,  d  Bkg.  Co.  v.  dag- 
horn,  decided  by  the  court  of  appeals  of 
South  Carolina  as  far  back  as  1844,  is  to  the- 
same  effect.  There  it  was  insisted  by  gen- 
eral creditors  that  a  mortgage  executea  to 
directors  of  a  corporation  to  indemnify  them 
against  liability  as  indorsers  on  the  com- 
pany's paper  was  constructively  fraudulent, 
on  the  ground  that  in  the  execution  of  the 
mortgage  the  directors  contracted  with 
themselves.  The  validity  of  the  transfer  by 
the  directors  to  themselves  was  sustained,. 
the  court  saying:  "There  is,  upon  a  super- 
ficial view,  something  very  startling  in  this, 
if  the  facts  be  true,  and  they  probably  are  as 
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to  some,  perhaps  all,  of  the  indorsers,  but 
the  alarm  will  cease  when  we  take  into  con- 
sideratiofn  the  motives  and  influences  which 
operate  upon  men  to  lend  their  credit  to  as- 
sist individuals  or  corporations  to  pursue 
their  enterprises.  The  directors  of  a  corpo- 
ration ought  to  be,  and  generally  are,  better 
informed  as  to  its  liabilities  and  resources 
than  anyone  else,  and  if  they,  having  the 
means,  refuse  to  aid  them  in  their  opera- 
tions bv  the  loan  of  money  or  credit,  no  one 
else  will  be  found  to  do  it;  and  I  need  not 
add  what  is  known  to  all  having  any  experi- 1 
ence  that  an  overweening  confidence  in  their 
capacity  to  manage  the  affairs  of  a  corpora- 
tion, and* a  mistaken  view  of  the  state  of  its 
finances,  have  often  involved  the  stockhold- 
ers, and  especially  the  directors,  in  distress 
and  ruin.  No  man  likes  to  give  up  an  en- 
terprise in  which  he  has  embarked,  until  he 
is  satisfied  that  it  cannot  succeed,  and  this 
feeling  is  strengthened  by  the  numbers  that 
are  embarked  in  it.  Few  are  willing  to  re- 
cede while  there  are  any  to  persevere.  Now, 
there  is  nothing,  either  in  law  or  equity, 
which  forbids  n  member,  or  even  a  director, 
of  a  corporation  from  contracting  with  it, 
and,  like  any  other  individual,  he  has  a  right 
to  prescribe  his  own  terms,  whidi  the  corpo- 
ration is  at  liberty  to  accept  or  reject,  and 
when  the  contract  is  concluded,  he  stands  in 
the  same  relation  to  the  other  creditors  of  the 
corporation  as  any  other  individual  would 
under  the  same  circumstances.  When 
the  question  of  priority  arises,  it  must  de- 
pend on  the  bona  fides  of  the  transaction, 
fraud  or  no  fraud.  If  by  greater  diligence, 
and  without  fraud,  he  has  fairly  gained  an 
advantage  over  the  other  creditors,  he  is  en- 
titled to  retain  it;  and  I  cannot,  from  the 
evidence  in  this  case,  detect  the  slightest 
ground  of  suspicion  that  there  was  any  fraud 
on  the  part  of  the  indorsers  in  obtaining  the 
mortgage  to  secure  the  debt  of  the  steam- 
boat company."     Speers,  Eq.  645,  562. 

The  supreme  court  of  Vermont  committed 
itself  many  years  ago  to  the  same  doctrine. 
Speaking  to  the  questions  we  have  before  us 
here,  for  that  court,  that  eminent  jurist  and 
commentator,  Isaac  F.  Hedfield,  used  the  fol- 
lowing language :  "But  it  does  not  occur  to 
us  that  there  is  any  just  ground  for  charg- 
ing the  defendants,  with  the  exception  of 
Cummings,  perhaps,  with  any  actual  or  con- 
structive fraud.  As  to  constructive  fraud, 
it  is  not  competent,  certainly,  to  predicate 
this  of  the  mere  fact  of  a  stockholder's  avail- 
ing himself  of  his  superior  advantages  to  ob- 
tain security  for  debts  due  to  himself,  to  the 
exclusion  of  other  debtors.  The  stockholder 
and  the  stranger,  who  are  both  creditors  of  a 
corporation,  no  doubt  stand  in  very  unequal 
positions.  But  it  is  an  inequality  whioh  the 
taw  allows,  and  which  is  understood  by  those 
who  contract  with  corporations,  and  one 
which  will  always  tevd,  more  or  less,  to 
bring  in  doubt  the  credit  of  such  bodies.  But 
it  is  a  subject  with  which  this  court  has 
nothing  to  do.  Some  modification  of  the  law 
upon  uiis  subject  has  been  attempted,  I  be- 
lieve— ^to  what  purpose,  time  must  deter- 
mine. We  are  content  to  leave  that  subject 
as  it  is.  And  while  we  would,  no  doubt, 
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guard  the  exercise  of  such  a  privil^e,  in  the 
stockholders  of  a  corporation,  with  some  de- 
cree of  severity,  we  must  not  forget  that  ail 
just  rights  are  entitled  to  a  fair  considera- 
tion in  a  court  of  justice.  We  should  not, 
then,  watch  the  exercise  of  a  right  with  so 
much  strictness  as  to  declare  its  mere  exer- 
cise to  be  a  constructive  fraud."  Whittcell 
V.  Warner,  20  Vt.  425,  444. 

The  supreme  court  of  Connecticut  une- 
quivocally declares  the  same  doctrines.  In 
the  case  of  Smith  v.  Skeary,  47  Conn.  47, 
53,  54,  the  following  is  the  opinion  of  the 
court  on  the  questions  now  before  us:  "The 
plaintiff  Hotchkiss,  and  Smith,  the  intestate 
of  the  other  plaintiff,  were  stockholders  and 
directors  of  the  Star  Tool  Company,  a  joint- 
stock  corporation.  They  were  creditors  to 
the  corporation  to  an  amount  exceeding  $6,- 
000,  which  was  justly  due  and  unsecured. 
On  the  15th  day  of  December,  1876,  pursuant 
to  a  vote  of  the  board  of  directors*  there 
was  transferred  to  them  from  the  corpora- 
tion, in  payment  of  their  claim,  personal 
property,  including  that  embraced  in  the 
present  suit,  of  the  value  of  about  $6,000. 
The  corporation  was  in  fact  insolvent,  al- 
though it  was  supposed  by  the  parties  at 
the  time  that  it  would  be  able  to  pay  all  its 
debts  and  liabilities.  The  transaction  was 
in  entire  good  faith,  with  no  intention  to  de- 
fraud creditors,  and  there  was  no  fraud  un- 
less the  same  arises  as  matter  of  law  from 
the  facts  found.  We  are  unable  to  discover 
any  principle  of  law  which  renders  the  trans- 
action fraudulent.  The  corporation  had  a 
right,  and  it  was  its  duty,  to  pay  this  debt. 
These  creditors  had  a  perfect  right  to  receive 
pay  in  money  or  soods,  and  the  fact  that 
they  were  stockholders  and  directors  did  not 
modify  or  abridge  that  right,  so  long  as 
there  was  no  actual  fraudulent  intent.  The 
fact,  if  it  be  a  fact,  that  it  operated  to  pre- 
fer these  creditors,  is  not  sufficient  at  com- 
mon law  to  stamp  it  as  fraudulent,  for  the 
common  law  favored  the  vigilant,  and  a 
creditor  might  lawfully  obtain  a  preference. 
It  does  not  become  fraudulent  under  our  in- 
solvent laws,  because  no  proceedings  in  in- 
solvency were  instituted  in  due  time,  so  that 
the  case  cannot  be  brought  within  the  opera- 
tion of  those  laws.  The  consideration  was 
good  and  adequate,  so  that  there  is  no  badge 
of  fraud  in  that  respect." 

In  a  later  Iowa  case  the  principles  de- 
clared by  Dillon  in  Buell  v.  Buckingham^  16 
Iowa,  284,  85  Am.  Dec.  516,  were  again  an- 
nounced and  reaffirmed,  the  court  saying: 
"May  a  director  enforce  such  a  debt?  We 
understand  that  he  may  become  a  creditor 
of  the  corporation,  may  advance  it  money,  or 
sell  it  property,  and  obligations  of  the  cor- 
poration executed  therefor  may  be  enforced 
by  him.  In  this  regard  he  occupies  no  dif- 
ferent position  from  that  of  any  other  credit- 
or; and  if  the  debt  he  holds  was  contracted 
in  good  faith,  and  there  is  an  absence  of 
fraud  on  his  part,  he  may  take  security  or 
payment  though  the  corporation  be  insol- 
vent, and  he  may  thereby  acquire  priority 
in  the  payment  of  his  claim.  Counsel  for 
defendants  admit  this  proposition,  with  an 
exception  in  the  case  of  the  insolvency  of  the 
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corporation.  They  insist  that  the  directors 
of  an  insolvent  corporation  cannot  take  from 
it  security,  by  mortgage  or  other  convey- 
ance creating  a  lien  upon  its  property,  even 
thouffh  given  in  ^ood  faith  and  without  fraud 
in  the  transaction.  We  are  not  prepared 
to  admit  this  proposition.  A  creditor  may 
■accept  payment  or  security  from  an  insolv- 
■ent  debtor  free  from  any  claim  of  other 
<*reditor8.  A  corporation  may  make  pay- 
ment of  its  debts,  or  give  its  property  in  se- 
-ourity  therefor,  just  as  a  natural  person  may 
do.  If,  therefore,  a  director  holds  the  in- 
debtedness of  an  insolvent  corporation,  he 
may  take  payment  or  securily  in  a  good- 
faith  and  honest  transaction.  No  reason  can 
be  given  why  a  director  who  holds  a  valid 
•debt  a^nst  his  corporation  may  not,  though 
it  be  insolvent,  in  a  fair  and  honest  way, 
take  its  property  in  security.  If  the  prop- 
•erty,  money,  or  other  consideration  of  the 
debt  was  fairly  used  for  the  benefit  of  the 
corporation,  was  added  to  its  assets,  or  used 
in  its  business,  it  would  be  unreasonable  to 
hold  that  the  director  is  deprived  of  rights 
and  remedies  held  by  other  creditors,  ft  is 
not  shown,  in  the  answer  of  defendants,  that 
there  was  any  bad  faith  or  dishonest  prac- 
tices on  the  part  of  the  creditors  for  whom 
plaintiff  is  trustee  in  becoming  creditors  of 
the  plow  company,  and  taking  security  from 
it.  It  is  true  that  the  courts  will  scan  with 
•care,  and  even  with  suspicion,  such  trans- 
actions, and  demand  that  they  be  accom- 
panied by  the  utmost  good  faith."  Oarrett 
-v.  Burlington  Plow  Co.  70  Iowa,  697,  701,  69 
Am.  Rep.  461. 

And  m  a  yet  later  case  the  same  court 
uses  the  following  language:  "Counsel  for 
the  appellant  contends  that  the  'organization 
of  the  company  by  the  stockholders  of  the 
•old  corporation  was  for  the  purpose  of  trans- 
ferring the  property  of  the  old  organization 
in  fraud  of  crwiitors.'  It  is  not  alleged  in 
the  petition  that  such  sale  and  conveyance 
were -made  with  the  intent  and  for  the  pur- 
pose of  defrauding  creditors,  but  that  what 
was  done  amounted  to  an  unlawful  prefer- 
ence. In  other  words,  we  understand  the 
claim  to  be  that  what  was  done  amounts  to 
a  legal  fraud,  as  distinguished  from  an  ac- 
tual fraudulent  intent.  If  wrong  in  this,  we 
Dnd,  from  the  evidence,  that  the  defendants 
•did  not  intend  to  defraud  anyone.  Such 
was  not  their  purpose,  but  they  honestly 
"believed  they  had  the  legal  right  to  procure 
the  mortgage  and  thus  secure  themselves, 
although  other  creditors  of  the  corporation 
were  not  secured  or  paid ;  and  whether  they 
liad  this  right  is  the  important  question  in 
this  case.  The  evidence  satisfies  us  that  the 
Marshall  County  Company  was  indebted  to 
the  mortgagees  in  the  sum  of  $10,000  at  the 
time  the  mortgage  was  executed,  and  that 
such  indebtedness  was  contracted  in  good 
faith.  The  mortgagees,  it  is  true,  were 
•officers  and  steckholders  of  the  corporation; 
but,  notwithstanding  this  fact,  they  had  the 
right  to  procure  the  corporation  to  execute 
the  mortgage,  although  other  creditors  of  the 
corporation  arc  unable  to  obtain  payment  of 
their  indebtedness.  Corporations  can  make 
cantracU  and  transfer  property  possessing 
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the  same  powers  in  such  respects  as  private 
individuals.  Code,  §  1059  [par.  6].  .Such 
is  the  rule  in  the  absence  of  a  statute,  and 
therefore  it  has  the  right  te  prefer  one  cred- 
itor to  another.  2  Morawetz,  Priv.  Corp.  § 
802.  The  fact  that  the  preference  is  exer- 
cised in  favor  of  directors  or  shareholders 
of  the  corporation  is  immaterial,  although 
the  director  or  shareholder  may  have  voted 
for  the  proposition,  and  the  security  given 
was  to  secure  an  indebtedness  to  himself. 
BueU  V.  Buckingham,  16  Iowa,  284,  85  Am. 
Dec.  616;  Oarrett  v.  Burlington  Plow 
Co.  70  Iowa,  697,  59  Am.  Rep.  461. 
It  is  insisted  that  this  case  is  distin- 
guished from  those  cited,  because  of  the 
fact  that  all  of  the  officers,  directors,  and 
shareholders  voted  in  favor  of  the  creation 
of  the  indebtedness  and  the  execution  of  the 
mortgage.  We  do  not  believe  this  can  or 
should  make  any  difference.  The  material 
question  is  one  of  right  and  power,  and,  if 
this  exists,  it  is  immaterial  whether  this 
power  is  exercised  by  all  or  a  part  of  the 
persons  in  whom  the  power  is  vested."  War- 
field  V.  Marshall  County  Canning  Co.  72 
Iowa,  666,  669. 

The  supreme  court  of  Missouri  fully  sup- 
porte  all  the  views  we  have  set  forth  in  this 
opinion.  Among  the  many  cases  decided  by 
that  court  upholding  the  right  of  director 
creditors  of  an  insolvent  corporation  to  pay 
themselves  by  a  transfer  of  corporate  prop- 
erty, we  refer  specially  to  two  among,  if  not, 
the  latest.  The  opinion  of  the  court  in  the 
case  of  Schufeldt  v.  Smith,  131  Mo.  280,  286, 
29  L.  R.  A.  830  et  aeq.,  is  as  follows:  *'Most 
of  the  questions  involved  in  this  record  have, 
in  some  recent  cases  in  this  court,  been  given 
careful  and  exhaustive  consideration.  The 
investigations  given  the  subject  have  been 
more  labored  and  thorough  on  account  of 
apparent  want  of  harmony  in  some  of  the 
previous  decisions  of  this  court,  as  well  as 
on  account  of  the  diversity  of  opinion  in 
other  jurisdictions.  The  conclusion  reached 
by  each  of  the  divisions,  which  received  the 
concurrence  of  all  the  members,  may  be 
briefly  given,  in  the  language  of  the  syllabi 
prepared  by  the  judge  who  wrote  one  of  the 
opinions,  as  follows :  'A  corporation  in  fail- 
ing circumstances  may  .  .  .  prefer  one 
creditor  to  another  in  discharging  its  obli- 
gations, if  such  preference  is  made  in  good 
faith,  while  the  property  of  the  company  re- 
mains in  ite  possession,  unaffected  oy  liens 
or  by  process  of  law.  .  .  .  Mere  insolv- 
ency of  a  corporation  does  not,  of  itself, 
transform  its  assets  into  a  trust  fund  for 
the  equal  benefit  of  all  ite  creditors.'  Al- 
herger  v.  National  Bank  of  Commerce^  123 
Mo.  313 ;  8lavcn8  v.  Cook  Drug  Co.  128  Mo. 
341 ;  Waggoner-Oates  Milling  Co.  v.  Ziegler- 
Zaias  Commission  Co.  128  Mo.  473.  .  .  . 
It  would  seem  to  follow  logically,  from  these 
decisions,  that  a  preference  may  be  made  to 
a  director  for  a  ciebt  directly  due  him  from 
the  corporation,  unless  it  would  be  defeated 
by  his  own  act  in  voting  himself  the  prefer- 
ence. But  it  is  insisted  with  much  earnest^ 
nesB,  and  argued  with  great  ability,  that  the 
directors  had  no  power  to  bind  the  corpora- 
tion to  an  agreement  made  with  themselves 
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and  in  which  they  had  a  personal  interest, 
and  that  therefore  the  resolution  of  the  board 
of  directors  authorizing  preferences  to  be 
given  the  members  thereof  over  other  credit- 
ors, and  the  deed  of  trust  executed  in  pur- 
suance thereof,  were  absolutely  void.  This 
contention  must  rest  upon  one  of  two  theo- 
ries; either  that  the  directors  of  a  corpora- 
tion are  trustees  for  its  creditors,  and  its 
assets  constitute  a  trust  fund  which  they 
must  apply  ratably  toward  the  satisfaction 
of  all  tne  debts,  or  that  such  a  transaction 
is  upon  its  face  constructively  fraudulent. 
As  nas  been  seen,  the  so-called  trust-fund 
theory,  as  applied  to  a  corporation  while  do- 
minion over  its  property  is  retained,  is  not 
recognized  in  this  state  as  being  sound. 
Nothiiig  additional  need  be  said  on  that  sub- 
ject. The  board  of  directors  are  undoubted- 
ly trustees  for  the  corporation  and  stock- 
holders, and  when  acting  for  them,  are  bound 
to  exercise  the  utmost  good  faith.  Any  at- 
tempt, in  dealing  with  its  property  or  affairs, 
to  secure  themselves  personal  advantages 
over  other  stockholders,  should,  at  least,  be 
subject  to  the  nM>st  rigorous  scrutiny.  Hill 
v.  Rich  Hill  Coal  Min.  Co.  119  Mo.  9,  and 
cases  cited.  But  it  cannot  be  said,  as  a  cor- 
rect proposition  of  law,  that  officers  of  a  cor- 
poration cannoct  themselves,  and  in  their  own 
names,  contract  with  it.  To  so  hold  would 
virtually  deny  to  corporations  the  credit  up- 
on which  so  much  of  the  business  of  the 
country  is  transacted  and  which  is  so  essen- 
tial to  success.  If  the  stockholders  and  offi- 
cers of  corporations  are  not  permitted  to  ad- 
vance money  to  them,  or  to  indorse  for  them, 
without  subjecting  themselves  to  such  disad- 
vantages, they  would  be  deprived  of  their 
most  valuable  source  of  credit.  A  corpora- 
tion naturally  looks  to  those  interested  in 
its  affairs  for  accommodations.  If  direct- 
ors can  lend  the  corporation  money  or  in- 
dorse for  it,  they  should  certainly  have  the 
same  right  to  collect  the  debts  or  secure 
themselves  as  is  accorded  to  other  creditors. 
The  cases  cited  abundantly  show  that  a  cor- 
poration, so  long  as  it  has  control  of  its 
property,  though  insolvent,  may,  when  act- 
ing honestly,  prefer  one  creditor  to  another. 
A  mortgage,  then,  giving  such  preference,  is 
not  constructively  fraudulent.  Neiither  the 
corporation  nor  the  other  stockholders  are 
injured  by  the  preference  given.  To  defeat 
them,  actual  fraud  should  be  shown.  The 
honest  debts  all  stand,  and  should  stand,  on 
equal  footing.  All  the  creditors  should  have 
eciual  rights  to  enter  in  the  race  of  diligence. 
Tne  fa(£  that  the  race  may  be  unequal 
should  not  deprive  the  winner  of  his  reward. 
An  individual  debtor  can  prefer  his  family, 
his  neighbors,  and  his  friends.  If  the  pre- 
ferred debt  is  honest,  the  preference  cannot 
be  impeached,  though  the  wife  of  the  debtor 
secure  the  advantage.  Hart  v.  Leete,  104 
Mo.  338;  Riley  v.  Vaughan,  116  Mo.  176. 
No  reason  can  be  seen  wh^  a  corporation 
may  not  also  prefer  its  friends.  There  is 
no  more  equity  in  allowing  an  individual 
debtor  to  prefer  his  creditor  wife  or  chil- 
dren than  in  allowing  a  corporation  to  prefer 
its  stockholders  and  officers.  To  permit 
equities  to  control  would  defeat  all  prefer- 
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enoes.  While  the  owner  of  properly  retains 
the  power  of  its  disposal,  he  may  apply  it 
to  the  payment  of  any  honest  debt,  is  the 
rule  upon  which  the  right  to  make  preferen- 
ces among  creditors  rests.  The  rule  should 
apply  as  well  to  corporations  as  to  individ- 
uals, and  any  change  should  be  made  by  the 
legislature,  and  not  by  the  courts.  If  the 
dd>t  is  an  honest  one,  and  the  corporation 
had  the  power  to  contract  it,  it  has  the  ri^ht 
to  pay  or  secure  it,  and  no  fraud  can  be  im- 
puted to  it  from  the  fact  that  it  is  paid  or 
secured  in  preference  to  another.  *It  may 
be  conceded,'  said  Judge  Taft  in  a  recent 
case,  'that  the  trust  relation  justifies  and 
requires  courts  of  equity  to  subject  prefer- 
ences by  an  insolvent  corporation  of  its  own 
directors  to  the  closest  scrutinv,  and  places 
the  burden  upon  the  preferred  director  of 
showing  beyond  question  that  he  had  a  bona 
fide  debt  against  the  corporation ;  but  we  do 
not  see  why,  if  a  corporation  may  prefer  one 
creditor  over  others,  R  may  not  prefer  a  di- 
rector who  is  a  bona  fide  creditor.  Prefer- 
ences are  not  based  on  any  equitable  princi- 
ple. They  go  by  favor,  and,  as  an  individual 
may  prefer  among  his  creditors  his  friend<^ 
and  relatives,  so  a  corporation  may  prefer 
its  friends.'  Broum  v.  Orand  Rapids  Parlor 
Furniture  Co.  16  U.  S.  App.  221,  58  Fed. 
Rep.  loc.  cit.  292,  7  C.  C.  A.  231.  22  L.  R.  A. 
817.  See  also  Worthen  ▼.  Griffith,  69  Ark. 
562,  and  oases  cited." 

And  in  the  yet  later  case  of  Butler  v.  Har- 
rison Land  A  Min.  Co.  139  Mo.  467,  the  fol- 
lowing propositions,  as  shown  by  the  head- 
notes,  were  laid  down:  "(1)  The  transfer 
by  an  insolvent  corporation  of  its  property 
to  its  directors,  who  are  bona  fide  creditors 
because  of  money  previously  advanced  by 
them  to  the  company,  is  valid  as  against 
general  creditors.  (2)  The  law  does  not 
limit  the  power  of  a  corporation  to  transfer 
its  property  by  fair  dealing,  in  the  interest 
of  its  stockholders,  so  long  as  the  corpora- 
tion undissolved,' holds  the  title  thereto^  and 
the  possession  thereof;  nor  is  it  true  that, 
as  soon  as  a  condition  of  insolvency  is  ap- 
proached, its.  property  is  impressed  with  a 
trust  for  the  general  good.  (3)  A  corpora- 
tion can  transfer  its  property  to  its  direct- 
ors to  pay  money  advanced  to  it  by  them  in 
the  same  way  that  it  can  use  that  property 
to  pay  the  president  or  other  officer  for  serv- 
ices performed  by  him  in  managinp^  the  busi- 
ness. (4)  The  trial  court  committed  error 
in  holding  that  land  honefrtly  transferred  by 
a  corporation  to  its  directors  in  liquidation 
of  subsisting  debts  was  impressed  with  a 
lien  or  trust  in  behalf  of  a  tnird  party  who 
had  obtained  a  judgment  against  the  com- 
pany after  such  transfer.  (5)  The  director* 
of  a  corporation,  when  bona  fide  creditors, 
stand  on  a  footing  equally  as  good  as  its 
general  creditors;  and,  if  such  corporation 
has  in  good  faith  transferred  its  entire  prop- 
erty to  such  directors  in  payment  of  an  hon- 
est debt,  a  general  creditor  whose  claim  was 
not  a  lien  at  the  time  of  the  transfer  has 
no  remedy." 

In  New  Jersey,  also,  it  is  the  established 
law  that  a  sale,*  at  a  fair  valuation,  by  the 
directors,  of  the  property  of  an  insolvent  cer- 
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poration,  to  themfielves,  in  payment  of  just 
debts  due  them,  is  valid  as  against  stranger 


creditors  whose  debts  in  consequence  go  un 

J,  41  N.  J.  Eq. 
C35,  643--645. 


paid.     Wilkinson  v.  BauerU, 


The  supreme  court  of  Arkansas,  speaking 
by  Riddick,  J.,  after  utterly  repudiating,  as 
we  have  done,  the  idea  that  the  assets  of  an 
insolvent  corporation  constitute  a  trust 
fund  for  its  creditors,  proceeds  to  discuss 
the  right  of  such  corporation  to  prefer  its 
directors  in  the  payment  of  debts,  as  follows : 
**But  it  is  contended  that  the  funds  of  an  in- 
solvent corporation  are  in  the  hands  of  the 
directors,  to  be  disbursed  on  their  unbiased 
and  impartial  judgment,  and  that,  when  per- 
sonal interest  or  individual  gain  is  an  ele- 
ment subserved  through  their  preference,  it 
should  be  set  aside,  as  being  in  contravention 
of  sound  equitable  principles.  To  support 
this  contention,  counsel  cite,  among  other 
eases,  the  well-considered  case  of  Mallory  v. 
Mallary  Wheeler  Co,,  61  Ck)nn.  131.  In  that 
case  the  directors  of  a  corporation  undertook 
to  use  their  official  position  for  their  own 
benefit,  ami  to  increase  their  salary,  to  the 
injury  of  the  interests  of  the  corporation. 
The  familiar  rule  that  no  one  acting  in  a 
fiduciary  capacity  shall  be  permitted  to 
make  use  of  that  relation  for  his  own  bene- 
fit, at  the  expense  of  the  interests  .of  his 
principal,  was  inv<^ed  by  the  corporation 
and  applied  by  the  court.*  There  can  be  no 
doubt  that  the  rule  was  properly  applied  in 
that  case,  for  the  directors  are  agents,  and, 
to  a  certain  extent,  trustees,  of  the  corpora- 
tion. They  will  not  be  allowed  to  enter  into 
engagements  in  which  they  have  a  personal 
interest  conflicting  with  the  interests  of 
their  principal,  whose  interests  they  are 
bound  to  protect.  The  rule  is  of  wide  appli- 
cation, and  applies,  as  was  held  in  that  case, 
to  agents,  partners,  guardians,  executors, 
and  to  trustees  generally,  as  well  as  to  the 
directors  and  managing  officers  of  corpora- 
tions. If  persona!  engagements  hostile  to 
the  interest  of  their  principals  are  entered 
into  by  persons  holding  such  fiduciary  rela- 
tions, they  are  not,  in  law,  absolutely  void, 
but  voidable,  at  the  election  of  their  princi- 
pals. We  do  not  pee  how  that  rule  can  ap- 
ply in  this  case,  for  the  party  complaining 
nerc  is  not  the  corporation,  but  certain  cred- 
itors of  the  coi:poration.  The  directors  of  a 
corporation  are  neither  trustees  nor  agents 
of  the  creditors,  and  they  do  not  occupy  a 
fiduciary  relation  towards*  them,  and  there- 
fore the  rule  does  not  apply.  Although 
there  are  expressions  in  many  of  the  cases 
cited  by  counsel  that  seem  to  support  the 
contention  that,  even  when  an  insolvent  cor- 
poration may  make  preferences,  the  direct- 
ors of  such  corporation  must  be  free  from 
personal  bias  in  disbursing  its  assets  and 
makinsT  such  preferences,  yet  we  do  not  be- 
lieve that  such  a  rule  has  any  sound  reason 
to  rest  upon.  The  very  fact  that  preferences 
are  made  shows  always  that  the  party  mak- 
ing them  is  biased  more  or  less  towards  the 
person  in  whose  favor  they  are  made.  An 
long  as  preferences  are  allowed  to  be  m'*Ae 
bv  insolvent  debtors,  thev  will  be  diofw-'wjd 
more  or  less  by  the  personal  bias  of  t>»-"  ^er 
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son  making  them.  The  individual  debtor^ 
when  insolvent  and  forced  to  make  an  as- 
signment, generally  prefers  his  friends,  and 
often  members  of  his  own  family.  The 
home  creditor  and  neighbor  is  preferred  at 
the  expense  of  the  nonresident  one,  perhaps 
equally  deserving.  So,  when  this  drygoods 
company  came  to  make  an  assignment,  it  is 
not  strange  that,  in  making  preferences,  it 
should  favor  the  home  creditors.  The  con- 
tention that  the  estate  of  an  insolvent  debtor 
should  be  disbursed  by  someone  acting  with- 
out bias  or  personal  interest  would  apply 
almost  as  well  to  the  case  of  an  assignment 
by  an  insolvent  individual  or  partnership  as. 
to  that  of  a  corporation,  and,  if  adopted, 
would  result  in  forbidding  all  preferences 
in  assignments  by  insolvent  debtors,— a  re- 
sult that  might  be  productive  of  much  good, 
but  it  is  one  that  the  courts  must  leave  to 
the  wisaom  of  the  legislature  to  accomplish; 
for,  to  quote  the  language  of  Judge  Cald- 
well in  Gould  v.  Little  Rocky  M.  R.  d  T.  R, 
Co.,  the  right  to  make  preferences  *is  too  firm- 
ly embedded  in  our  system  of  jurisprudence 
to  be  overthrown  by  judicial  decision,  and' 
it  can  no  more  be  overthrown  by  the  courts 
in  its  application  to  corporations  than  to 
individuals.'  Qould  v.  Little  Rock,  M.  R.  <£- 
T.  R.  Co.  52  Fed.  Rep.  684.  That  was  a 
case  that  arose  in  this  state,  and  was 
controlled  by  the  laws  of  this  state,  and,  aft- 
er an  examination  of  the  authorities,  the 
court  held  that  an  insolvent  corporation  of 
this  state  may  prefer  its  creditors,  whether 
they  be  officers  of  the  corporation  or  stran- 
gers. *The  doctrine  established  by  the  best- 
considered  cases  and  by  the  Supreme  Court 
of  the  United  States,'  says  Juage  Caldwell 
in  his  opinion  in  that  case,  fis  that  the  mere 
fact  that  creditors  of  a  corporation  are 
directors  and  stockholders  does  not  prevent 
their  taking  security  to  themselves  as  in- 
dividuals to  secure  a  bona  fide  loan  of  money 
previously  made  to  such  corporation,  and 
used  by  it  in  conducting  its  legitimate  busi- 
ness.'" Worthen  v.  Griffith,  59  Ark.  562, 
578. 

The  same  position  has  been  taken  by  the 
circuit  court  of  appeals  of  the  sixth  circuit. 
In  Broton  v.  Grand  Rapids  Parlor  Furniture 
Co.  16  U.  S.  App.  221,  58  Fed.  Rep.  286,  7 
C.  C.  A.  225,  22  L.  R.  A.  817,  the  court,  by 
Taft,  circuit  judge,  says:  "We  now  come  to- 
the  question  whether  the  fact  that  Harry  W. 
Long,  and  W.  J.  Long,  Jr.  [directors]  were 
interested  as  guarantors  and  indorsers  upon 
most  of  the  notes  secured  by  the  mortgages, 
and  that  they  were  directors  and  stockhold- 
ers in  the  corporation,  and  as  such  voted  to 
jrive  the  mortgages,  renders  the  mortgages 
invalid.  .  .  .  Several  cases  have  been 
cited,  some  of  them  decisions  of  circuit 
court*  of  the  United  States,  in  which  it  has 
been  held  that,  while  it  is  lawful  for  a  cor- 
poration to  prefer  creditors,  it  is  not  equita- 
ble or  permissible  for  directors  of  a  corpora- 
tion to  prefer  themselves,  even  if  they  are 
bona  fide  creditors,  because  they  are  trustees. 
It  may  be  conceded  that  the  trust  relation 
j'*8tifles  and  requires  courts  of  equity  to 
■"ibject  preferences  of  its  own  directors  by 
in  insolvent  corporation  to  the  closest  scru- 
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tiny,  and  places  the  burden  upon  the  pre- 
ferred director  of  showing  beyond  question 
that  he  had  a  bona  fide  debt  against  the 
corporation ;  but  we  do  not  see  why,  if  a  cor- 
poration may  prefer  one  creditor  over  oth- 
^j«,  it  may  not  prefer  a  director  who  is  a 
bona  fide  creditor.  Preferences  are  not 
based  on  any  equitable  principle.  They  go 
by  favor,  and  as  an  individual  may  prefer 
among  his  creditors  his  friends  and  relatives, 
fio  a  oorporation  may  prefer  its  friends." 

The  supreme  court  of  Michigan  is  fully 
committed  to  the  same  doctrine.  In  Bank 
of  Montreal  v.  J.  E,  Potts  Salt  d  Lumber  Co. 
00  Mich.  345,  350,  opinion  by  Montgomery, 
J.,  it  \a  said:  ''Nor  is  it  the  law  of  this 
state  that,  as  soon  as  a  corporation  becomes 
insolvent,  the  directors  of  the  corporation 
become  trustees  for  all  the  creditors  alike, 
in  such  sense  as  to  prevent  their  giving  valid 
security  by  way  of  preference  to  one  of  the 
stockholders  or  directors.  We  are  aware 
that  the  decisions  in  the  various  states  are 
not  uniform  as  to  the  question,  and  that  a 
number  of  very  eminent  text  writers  have 
deprecated  a  state  of  the  law  which  admits 
of  such  preferences.  But  to  adopt  the  language 
of  Dillon,  J.,  in  Buell  v.  Buckingham,  16 
Iowa,  284,  85  Am.  Dec.  516,  this  condition  of 
the  law  'may  constitute  a  good  legislative 
reason  for  giving  priority  to  outside  credit- 
ors, but  the  legislature  must  furnish  the 
remedy.'  In  the  case  referred  to,  it  was  held 
that  being  an  officer  of  the  corporation  did 
not  deprive  Buell  of  the  right  to  enter  into 
competition  with  the  other  creditors,  and  run 
a  race  of  diligence  with  them.  .  .  .  The 
rule  in  this*  state  has,  we  think,  been  estab- 
lished since  the  case  of  Town  v.  Bank  of  Riv- 
er Raisin,  2  Dougl.  (Mich.)  530,  that  a  cor- 
poration mav,  in  the  absence  of  legislative 
restriction,  deal  with  its  property  precisely 
as  an  individual  may,  and  may  prefer  one 
creditor  over  another;  and  hence  that  the 
assets  do  not  become  a  trust  fund  for  pro 
rata  distribution  among  all  its  creditors. 
.  .  .  This  is  the  substance  of  the  rule 
stated  in  both  Town  v.  Bank  of  River  Raisin, 
and  Tumhull  v.  Prentiss  Lumber  Co,  55 
Mich.  387.  And  in  the  later  case  of  Ken- 
dall V.  Bishop,  76  Mich.  634,  a  mortgage  had 
been  given  to  secure  the  directors  of  the  cor- 
poration and  to  secure  paper  upon  which 
they  were  indorsers.  The  question  under 
consideration  was  fully  discussed  in  the 
briefs  of  counsel,  and  it  was  said  by  Mr. 
Justice  Campbell:  'There  seems  to  he  no 
reason  why  one  honest  creditor  should  be  on 
a  worse  footing  than  another,  and  we  do  not 
find  in  our  law  any  such  distinction.'" 
See  also  Lucas  v.  Priant,  111  Mich.  426. 

The  supreme  court  of  Mississippi  in  effect 
indorses  the  doctrine  that  director  creditors 
of  an  inaolvent  corporation  may  prefer  them- 
selves in  payment  of  their  claims  by  a  trans- 
fer of  corporate  property.  Sells  v.  Rosedale 
Orocery  d  Commission  Vo.  72  Miss.  590. 

In  Oould  V.  Little  Rffck,  3f.  R.  d  T.  R.  Co. 
52  Fed.  Rep.  680,  684.  it  is  said  by  Caldwell, 
J.,  after  repudiating  the  trust-fund  doctrine: 
*1t  is  next  contended  that  the  deed  of  trust 
is  void  because  it  was  executed  to  secure 
debts  due  to  persons  who  were  directors  of 
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the  oorporation  and  lar^^e  holders  of  its  stock 
and  mortgage  bonds.  The  money  was  ac- 
tually advanced  by  the  directors  in  good 
faith,  fdr  the  benefit  of  the  company,  and 
was  used  by  the  company  for  legitimate  cor- 
porate purposes.  It  was  not  loaned  or  ad- 
vanced for  the  purpose  of  obtaining  any  ad- 
vantage over  the  corporation  or  its  other 
stockholders  or  creditors,  but  to  conserve 
and  protect  the  best  interests  of  all  persons 
interested  in  the  property.  It  is  obvious 
that  the  directors  who  made  these  advances 
did  not  do  so  from  choice,  or  because  they 
esteemed  it  a  safe  or  profitable  investment 
in  itself.  They  made  the  advances  because 
the  corporation  stood  in  pressing  need  of  the 
money,  and  its  failure  to  get  it  was  likely 
to  result  injuriously  to  all  its  creditors  and 
stockholders.  The  inducement  to  make  the 
loan  was  to  protect  and  give  value  to  their 
own  large  interests  as  creditors  and  stock- 
holders of  the  corporation;  but  all  other 
creditors  and  stockholders,  in  proportion  \o 
their  interests,  were  equally  protected  and 
benefited  by  the  loan.  Upon  these  facts  the 
deed  of  trust  executed  bv  the  direction  of 
the  stockholders  and  board  of  directors  to  se- 
cure the  advances  previously  made  by  these 
four  directors  to  the  company  is  a  valid  se- 
curity. The  advances  constituted  a  valid 
debt  against  the  corporation,  which  it  was  le- 
gally liable  to  pay,  and  could  have  been  com- 
pelled to  pay  by  suit.  Where  a  corporation 
IS  legally  liable  to  pay  a  debt  it  may  un- 
doubtedly give  security  for  its  payment.  The 
use  of  its  property  to  pay  or  secure  a  bona 
fide  debt  is  not  an  unlawful  use  or  diversion 
of  its  property,  no  matter  what  official  rela- 
tion the  creditor  sustains  to  the  corporation. 
The  corporation  is  under  the  same  ooli^atioii 
to  pay  a  bona  fide  debt  due  to  one  of  its  di- 
rectors and  stockholders  that  it  is  to  pay 
a  debt  due  to  a  stranger,  and  a  security  giv- 
en for  a  debt  due  to  a  director  and  stock- 
holder is  as  valid  as  a  security  given  to  any 
other  creditor.  The  doctrine  established  by 
the  best-considered  cases  and  by  the  deci- 
sions of  the  Supreme  Court  of  the  United 
States  is  that  the  mere  fact  that  creditor^; 
of  a  corporation  are  directors  and  stock- 
holders does  not  prevent  their  taking  secur- 
ity to  them.selves  as  individuals  to  secure 
a  bona  fide  loan  of  money  previously  made 
to  such  corporation,  and  used  by  it  in  con- 
ducting its  legitimate  corporate  business. 
Among  the  states  maintaining  this  doctrine 
may  be  mentione(f  Vermont,  Massachusetts. 
Connecticut,  New  York,  New  Jersey,  Pennsyl- 
vania, Virginia,  Illinois,  Minnesota,  ani 
Iowa.  .  ,  .  And,  to  the  same  eflFect.  «<»e 
Duncomb  v.  New  York,  H.  d  N.  R.  Co.  84  N 
Y.  190,  88  N.  Y.  1;  Harts  v.  Broicn,  77  111. 
226;  Reichicald  v.  Commercial  Hotel  Co.  10'^. 
111.  439;  Stratton  v.  Allen,  16  N.  J.  Eq.  22  > : 
Wilkinson  v.  Bauerle,  41  N.  J.  Eq.  C3'): 
Planter's  Bank  v.  Whittle,  78  Va.  737;  Ash- 
hurst's  Appeal,  60  Pa.  314;  Whittcell  v. 
Warner,  20  Vt.  425:  Cordon  v.  Preston.  1 
Watts,  386.  26  Am.  Dec.  75 ;  Sargent  v.  Web- 
ster, 13  Met.  497,  46  Am.  Dec.  743:  Kitchen 
V.  St.  Louis,  K.  C.  d  N.  R.  Co.  69  Mo.  224; 
Ttoin-Lick  Oil  Co.  v.  Marhury,  91  U.  S.  587, 
23  L.  ed.  329.     An  exhaustive  and  luminous 
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discussion  of  this  question  is  found  in  the 
opinion  of  the  supreme  court  of  Minnesota, 
delivered  by  Judge  Mitchell  in  the  case  of 
Hospes  V.  Northwestern  Mfg.  d  Car  Co.  48 
Minn.  174,  15  L.  R.  A.  470.  The  reasoning 
of  the  learned  jud^e  who  delivered  the  opin- 
ion of  the  court  m  that  case  makes  it  ex- 
tremely clear  that  an  insolvent  corporation 
may  prefer  its  creditors,  whether  they  be  of- 
ficers of  the  corporation  or  strangers,  and 
that  there  is  no  foundation  for  the  doctrine 
that  the  insolvency  of  a  corporation  has  the 
«uect  to  convert  its  assets  into  a  'trust  fund,' 
in  the  technical  sense  of  that  term,  and  its 
officers  into  mere  trustees  charged  with  the 
duty  of  distributing  its  assets  ratably  among 
its  creditors." 

The  view  we  have  been  elaborating  is  ful- 
ly supported,  also,  by  the  English  courts.  It 
is  there  held  that  the  assets  of  an  insolvent 
corporation  are  not  a  trust  fund  for  credit- 
ors; that  its  directors  are  not  trustees  for 
•creditors;  and  that,  of  consequence,  stranger 
creditors  cannot  avoid  the  disposition  of  its 
assets  by  directors  in  the  preferential  pay- 
ment of  their  own  just  claims.  In  Re  Win- 
oham  Shiphuilding,  Boiler,  d  Salt  Co.  L.  R.  9 
Ch.  Div.  322,  the  facts  were  that  assets  of 
the  corporation  were  used  by  the  directors  in 
paying  a  corporate  debt  for  which  they  were 
personally  liable.  The  transaction  was  at- 
tacked by  stranger  creditors  on  the  ground 
that  the  directors  were  trustees  for  them, 
and  as  such  could  not  thus  contract  for  their 
own  benefit  to  the  detriment  of  the  com- 
plainants. Vice  Chancellor  Bacon  agreed 
with  them,  and  granted  relief,  but,  on  ap- 
peal, the  learned  Jessel,  M.  R.,  reversed  the 
decree  and  sustained  the  transaction,  say- 
ing: "The  vice  chancellor  decided  the  ques- 
tion on  this  ground,  that  the  directors  were 
trustees  of  all  their  powers.  So,  no  doubt, 
they  were.  But  it  is  further  said  that  they 
exercised  their  powers  in  breach  of  trust  and 
for  their  own  benefit,  and,  therefore,  that  the 
act  which  they  did  was  nugatory.  But  it 
appears  to  me  that  the  question  is,  For  whom 
were  they  trustees?  It  does  not  appear  that 
the  vice  chancellor  considered  this  point; 
but  it  makes  all  the  difference  whether  they 
were  trustees  for  the  persons  who  were  in- 
jured by  what  had  been  done  in  this  case, — 
namely,  the  other  creditors  of  the  company. 
It  has  always  been  held  that  the  directors 
are  trustees  for  the  shareholders;  that  is, 
for  the  company.  They  are  the  managing 
partners  of  the  company,  and  if  they  abuse 
their  powers,  which  they  hold  in  trust  for 
the  company,  to  the  damage  of  the  company, 
for  their  own  benefit,  they  are  liable  to  make 
good  the  breach  of  trust  to  their  cestuis  que 
irustf  like  any  other  trustees.  But  direct- 
ors are  not  trustees  for  the  creditors  of  the 
42ompany.  The  creditors  have  certain  rights 
against  a  company  and  its  members,  but 
they  have  no  greater  rights  against  the  di- 
rectors than  against  any  other  members  of 
the  ooinpany.  .  .  .  That  being  so,  there 
was  nothing  to  impose  a  duty  on  the  direc- 
tors not  to  pay  a  debt  of  the  company  for 
which  they  were  themf^elves  liable,  m  prior- 
ity to  other  debts,  unless  §  164  of  the  act 
of  1862  applied,  which  it  certainly  does  not 
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in  the  present  case.  'Hie  payment  to  the 
bank  was  not  a  fraudulent  preference;  it 
was  made  in  the  ordinary  course  of  business. 
It  was  a  good  payment,  and  could  not  be  re- 
covered back;  therefore  the  directors,  al- 
though they  derived  a  collateral  advantage 
to  themselves,  did  not  injure  their  cestuis 
que  trust.  The  payment  was  not  any  breach 
of  duty  to  the  only  persons  for  whom  they 
were  trustees." 

The  reasoning  of  these  authorities  cannot, 
in  our  opinion,  be  answered.  Certainly,  the 
naked  assertions  of  some  courts  that  the  law 
is  otherwise  is  not  even  a  pretense  of  refuta- 
tion. Surely,  also,  such  logic  is  not  met  by 
invective.  And  the  conclusions  which  they 
reach,  the  principles  which  they  establish, 
are  not  only  logical,  and  the  legitimate  and 
necessary  consequence  of  the  most  familiar 
and  elementary  doctrines  of  the  law,  long 
recognized,  but  they  are  also,  in  the  -highest 
degree,  just  and  right. 

The  application  of  these  principles  to  the 
case  at  bar  leads  to  this  result:  The  trans- 
fer of  property  by  the  Decatur  Building  Sup- 
ply Company  to  Corey  in  payment  of  debts 
the  company  owed  him,  or  to  indemnify  him 
against  liability  as  indorser  for  the  com- 
pany, is  not  rendered  fraudulent  and  void 
by  the  faots  that  the  corporation  was  in- 
solvent,, and  that  he  was  a  stockholder,  di- 
rector, and  president  of  the  corporation,  and 
as  such  participated  in  the  transaction  by 
which  his  claims  were  thus  preferred  to  those 
of  complainant  and  other  stranger  creditors. 
The  case  of  Corey  v.  Wadsworth,  99  Ala.  68, 
23  L.  R.  A.  618,  was  directly,  and  the  cases 
of  Chihson  v.  Troxchridge  Furniture  Co.  96 
Ala.  357,  and  Ooodyear  Rubber  Co.  v.  Oeorge 
D.  Scott  Co.  98  Ala.  439,  were,  in  effect, 
overruled  by  the  subsequent  case  of  0*Bear 
Jewelry  Co.  v.  Volfer,  108  Ala.  205,  28  L.  R. 
A.  707,  which  has  been  several  times  re- 
afiirmed  by  this  court.  Barrett  v.  Pollak 
Co.  108  Ala.  390;  Pollak  Co.  v.  Muscogee 
Mfg.  Co.  108  Ala.  467.  The  later  case  of 
Mary  Lee  Coal  d  R.  Co.  v.  Know,  110  Ala. 
632,  is  irreconcilable  with  the  three  cases 
last  above  named,  and  with  the  foregoing 
opinion  in  the  case  at  bar.  On  the  point 
under  consideration  it  must  be  overruled. 

But,  as  we  shall  presently  see,  the  sale  to, 
and  purchase  by,  Corey  of  the  propertjr  of 
the  corporation,  was  covinous  and  vicious, 
wholly  apart  from  the  consideration  of  his 
personal  and  official  relations  to  the  com- 
pany. The  decree  of  the  chancellor  was, 
however,  based  equally  upon  those  relations 
and  upon  actual  fraud,  and  the  foregoing 
will  stand  as  the  opinion  of  the  court  upon 
one  of  the  two  grounds  on  which  his  conclu- 
sion was  rested,  and  also  as  supplying  the 
reasons  for  our  conclusion  in  the  case  of 
Anderson  v.  Bullock  County  Bank  (which 
we  now  hand  down)    (Ala.)    25  So.  523. 

Now,  as  to  the  other  question  in  the  pres- 
ent case,  namely,  whether  the  respondent 
Corey  was  under  an  honest  liability  for,  or 
held  an  honest  debt  against,  the  Decatur 
Building  Supply  Company,  commensurate 
in  amount  witn  the  value  of  the  property  he 
took  from  the  company  in  case  of  his  liabil- 
ity or  in  payment  of  his  debt,  one  or  both. 
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we  reach  tlie  conclusion,  the  onus  being  on 
him,  that  he  has  failed  to  show,  with  that 
clearness  and  fullness  which  the  law  requires, 
that  he  received  from  the  corporation  in 
payment  of  honest  debts  due  from  the  cor- 
poration to  himeelf,  or  to  others  for  which 
he  was  bound  as  surety  or  guarantor,  prop- 
erty which,  reclconed  at  its  fair  value,  was 
only  sufficient  to  reimburse  him  or  to  save 
him  harmless.  In  reaching  this  conclusion, 
we  concede  the  integrity  of  the  bank's  claim 
of  $6,000  against  the  supply  company,  as  to 
which  he  was  guarantor  or  surety.  But  it 
is  clear,  upon  the  whole  evidence,  that  he 
received  property  of  considerably  greater 
value  than  $6,000;  so  that,  all  other  ques- 
tions out  of  the  way,  the  transaction  could 
not  be  allowed  to  stand.  He  seems  to  have 
appreciated  this,  and  insists  that  the  com- 
pany owed  him  directly  about  $800,  which 
constituted  in  part  the  consideration  for  the 
property  he  received.  We  do  not  find  that 
the  companv  owed  him  this  $800.  In  the 
first  place,  he  was  very  laggard  in  bringing 
forward  this  claim  at  all;  so  much  so,  in- 
deed, that  it  has  earmarks  of  afterthought. 
Then,  his  testimony  as  to  the  precise  amount 
of  the  claim  and  the  manner  of  its  accrual 
is  quite  unsatisfactory.  He,  indeed,  makes 
no  pretense  of  an  accurate  statement  in  ei- 
ther respect,  but  in  his  testimony  constantly 
refers  to  the  books  of  the  company,  to  the 
effect  that  they  correctly  set  forth  the 
amount,  and  upon  what  account  the  corpora- 
tion incurred  the  debt,  etc.  When  the  books, 
thus  vouched  for  by  him,  are  looked  to,  they 
not  only  do  not  show  that  the  company  owed 
him  this  or  any  other  sum;  but,  to  the  con- 
trary, when  taken  in  connection  with  his 
own  evidence,  they  affirmatively  show  that 
he  was,  at  the  time  of  the  transfer  of  this 
property  to  him,  heavily  indebted  to  the 
company  himself.  We  suppose  it  will  not 
be  controverted  that  a  creditor  who  is  also, 
in  less  amount,  the  debtor  of  an  insolvent,  can- 
not take  property  in  pa3rment,  except  to  the 
amount  of  his  claim  as  reduced  by  deducting 
therefrom  his  indebtedness  to  the  insolvent. 
As  applied  here,  this  rule  would  have  al- 
lowed Corey  to  take  property  of  the  value 
of  $6,000  for  which  ne  was  bound  to  the 
bank,  less  the  amount  he  individually  and 
directly  owed  the  insolvent  corporation. 
That  he  took  largely  more  than  this  there 
can  be  no  doubt.  It  is  true  that  he  testifies, 
in  a  general  way,  that  the  property  was 
worth  less  than  the  amount  of  his  just  claims 
against  the  company,  and  that  it  sold  for 
less.  But  these  conclusions  of  his  are  mani- 
festly based  upon  the  unfounded  assumption 
that  the  company  owed  him  about  $800,  in- 
dependently of  the  bank  matter,  and  they 
take  no  account  of  the  fact,  as  we  find  it  to 
be,  that,  instead  of  the  supply  company  ow- 
ing him  that  sum,  he  was  indebted  to  it  for 
himself,  and  on  account  of  Hoy.  two  or  three 
or  more  thousands  of  dollars.  Then,  too,  it  is 
shown  very  satisfactorily  that  a  great  deal 
of  the  property  he  received  was  not  estimated 
at  its  real  value.  For  instance  he  took  sev- 
eral carloads  of  material — sash,  blinds, 
doors,  lumber,  etc. — as  it  came  into  the  com- 
pany's po*«ession  about  the  time  of  the  sale 
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to  him,  at  10  per  cent  off  the  oosi  at  the 
factory,  the  supply  company  paying  the 
transportation  charges.  And  when  added 
to  all  these  considerations,  attention  is  had 
to  the  fact  which  is  inferable  from  the  evi- 
dence and  which  the  chancellor  found,  that 
the  goods  received  by  him  were  to  a  large 
extent  ordered  by  the  supply  company  at  his 
instance,  his  brother-in-law  being  general 
manager  and  he  president  of  the  company, 
from  complainants  in  this  case,  for  the  pur- 
pose of  applying  them  to  his  alleged  claims 
against  the  insolvent  corporation,  we  are 
driven  to  the  conclusion  that  the  whole 
transaction  was  tainted  with  actual  fraud, 
and  that  the  effect  of  it  was  not  to  pay  a 
bona  fide  debt  with  property  of  equal  value, 
but  to  give  a  large  bonus  to  Corey  over  and 
beyond  the  amount  of  his  just  claims  against 
the  corporation ;  and  upon  this  view  the  de- 
cree of  the  Chancery  Court  must  he  affirmed. 

NOTB. — The  following  opinion  was  written  by 
Hon.  Thomas  W.  Colemmn,  at  the  time  a 
Justice  of  this  court.  At  his  suggeBtion  the 
case  was  passed  over  to  the  present  court.  The 
opinion  has  been  again  read  and  considered  in 
consQltatlon,  and.  though  it  has  never  been 
adopted  or  concurred  in  by  any  of  the  Judges. 
It  Is  printed  here  at  Judge  Coleiiimm»«  re- 
quest : 

The  present  bill  Is  purely  and  simply  a  cred- 
itors' bill  seeking  to  subject  the  assets  of  the- 
Insolvent  corporation,  which,  according  to  the 
averments  of  the  bill,  were  sold  and  trans- 
ferred to  Lorenzo  Corey  in  fraud  of  creditors. 
That  complainants  were  creditors  of  the  De- 
catur Building  Supply  Company,  a  corporation,, 
at  the  time  of  the  sale  and  transfer  of  the  as- 
sets to  Corey,  is  not  controverted.  That  Corey 
was  a  stockholder,  a  director,  and  president  of 
the  corporation  at  the  time  of  the  transfer  to 
him.  and  that  Hoy,  the  general  manager,  was 
his  brother-in-law,  are  admitted  facts.  A  few 
days  prior  to  the  26th  of  July,  1888,  the  presi- 
dent, general  manager,  and  other  officers  dis- 
cussed the  pecuniary  condition  of  the  corpora- 
tion, and  the  necessity  of  making  a  general  as- 
signment for  the  benefit  of  Its  creditors,  and 
this  course  was  then  agreed  upon.  Corey  em- 
ployed and  paid  attorneys  to  prepare  the  deed 
for  a  general  assignment,  and  the  assignment 
was  executed  on  July  26.  1888.  At  the  time  of 
the  execution  of  the  general  assignment  Its  In- 
debtedness was  $26,000,  and  general  creditors, 
other  than  those  who  were  officers  of  the  cor- 
poration realized  only  15  per  cent  of  their 
demands  from  the  property  assigned.  There  is 
no  contention  that  the  assignee  failed  to  dis- 
charge his  duty,  or  that  less  than  their  value 
was  realized  from  the  assets  conveyed  to  the 
assignee.  That  on  and  from  the  19th  of  Jnlr. 
to  and  Including  a  part  of  the  26th  of  July. 
1888.  many  thousands  of  dollars'  worth  of  irs 
available  assets  (salable  property)  and  sonv 
choses  In  action  were  sold  and  transferred  and 
delivered  to  Lorenzo  Corey,  and  by  him  appro, 
prlated  to  his  own  use.  are  facts  averred  in  tb<> 
bill  and  fully  sustained  by  the  proof.  The  com- 
plainants base  their  right  to  relief  upon  two 
propositions:  First,  that  if.  In  point  of  fact. 
Corey  was  bound  for  certain  debts  of  the  cor- 
poration as  a  guarantor,  and  that  If  Corey  wa» 
a  creditor  of  the  Insolvent  corporation,  being  a 
stockholder,  director,  and  Its  president,  and  ex- 
ercising a  controlling  Influence,  the  law  will  not 
permit  him  to  indemnify  himself  against  liabil- 
ity as  a  guarantor,  and  to  prefer  himself  as  a 
creditor  to  all  the  other  creditors,  by  the  pur- 
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-chase  of  the  assets  of  the  corporation  In  par-  ( 
ment  of  his  demands  and  liability,  he  at  the 
time  knowing  Its  insolvent  condition  and  tiiac 
It  mnst  necessarily  cease  to  do  business  In  a 
few  days ;  second,  that  the  demands  claimed  by 
-Corey  to  be  due  him  were  not  bona  fide,  and 
that  the  transaction  of  the  purchase  of  the 
■assets  was  a  scheme  concocted  at  the  instance 
of  Coney  to  protect  him  and  other  officers  of 
•the  corporation,  who  were  coguarantors,  and 
to  wreck  the  corporation  for  his  own  benefit, 
and  that  in  the  transaction  actual  fraud  ex- 
isted, and  that,  under  either  aspect,  Corey 
should  be  held  a  trustee  in  invitum  and  made 
to  account  for  the  assets  thus  appropriated. 
The  defense  relied  upon  is  that  Corey  was  lia- 
ble as  a  guarantor  to  the  Exchange  Bank  of 
Decatur  for  a  debt  of  the  Decatur  Building 
Supply  Company,  the  debtor  and  defendant  cor- 
poration, for  $6,000,  and  that  the  corporation 
was  indebted  to  him  individually  in  large  sums 
of  money  advanced  and  loaned  by  him ;  and 
that  he  paid  by  checks  on  the  Exchange  Bank, 
payable  to  the  Decatur  Building  Supply  Com- 
pany, $6,000,  with  the  understanding  and  agree- 
ment that  it  was  to  be  applied  to  and  in  pay- 
ment of  the  debt  of  the  corporation  due  the 
bank  for  which  he  and  other  officers  were 
'bound  as  guarantors,  and  that  the  remainder  of 
the  property  purchased  by  him  was  In  ipat- 
Isfaction  of  bona  fide  debts  due  him  from  the 
building  supply  company,  and  that  the  trans- 
action was  free  from  fraud.  It  was  proved 
that  Corey  was  also  a  stockholder  and  director 
In  the  Exchange  Bank  of  Decatur;  otherwise, 
it  does  not  appear  that  the  Exchange  Bank  had 
■any  knowledge  of  the  understanding  as  to  the 
means  provided  for  the  payment  of  this  debt. 
A  further  statement  of  the  facts  can  be  found 
In  the  report  of  the  case  in  99  Ala.  68,  28  L. 
£.  A.  618. 

The  pleadings  and  evidence  show  that  Loren- 
zo Corey,  a  stockholder,  director,  and  presi- 
'dent  of  the  building  supply  company,  a  corpo- 
ration, with  a  knowledge  that  it  was  Insolvent, 
upon  the  eve  of  and  in  contemplation  of  a 
.general  assignment,  appropriated,  under  the 
form  of  a  purchase,  largely  more  than  half  of 
Its  available  assets  to  the  payment  of  a  debt 
for  which  he  and  other  officers  were  personally 
'bound  as  guarantors,  and  In  payment  of  debts 
claimed  to  be  due  him  individually ;  thereby 
securing  such  an  advantage  and  preference 
over  other  creditors  so  that  he  sustained  but 
little.  If  any,  loss,  while  the  other  creditors  did 
not  realize  more  than  15  per  cent  of  their 
claims.  The  question  Is,  Can  the  purchase  by  a 
•director  and  president  be  sustained  In  a  court  of 
equity  against  the  claims  of  the  other  cred- 
itors? Under  well-settled  principles  such  a 
transaction,  the  debts  being  bona  fide,  would 
not  necessarily  be  fraudulent  and  void  If  made 
between  individuals,  although  the  debtor  might 
iiave  been  hopelessly  Insolvent  at  the  time, 
provided  the  assets  were  sold  for  a  fair  price 
and  the  debtor  received  no  benefit  from  the 
transaction.  Can  the  same  rule  be  applied  in 
favor  of  officers  in  control  of  corporations,  after 
the  corporations  have  become  insolvent  and 
•ceased  to  do  business,  without  doing  violence 
to  well-established  rules  necessary  to  prevent 
tindue  advantage  and  injustice? 

The  direct  question  was  settled  by  this  court, 
after  full  discussion,  in  the  case  of  Gibson  v. 
Troiobridae  Furniture  Oo.  96  Ala.  357,  in 
which  the  court  used  this  language:  "The  cor- 
(loration,  however,  became  insolvent,  and  he 
(Gibson],  being  a  director,  could  not  purchase 
Its  stock  In  trade,  and  close  Its  operations,  and 
thereby  make  himself  a  preferred  creditor.'* 

In  the  case  of  Goodyear  Rubber  Co.  v.  George 
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D.  Scott  Co.  06  Ala.  489,  this  court  declared 
that  an  Insolvent  corporation  could  prefer  some 
of  its  creditors,  but  that  a  director  or  member 
of  the  governing  board  of  an  insolvent  corpora- 
tion was  without  authority  to  make  himself  a 
preferred  creditor.  In  this  case  Scott  was  a 
guarantor  or  indorser  of  the  insolvent  corpora- 
tion. 

The  direct  question  was  again  presented  by 
demurrer  to  the  bill  In  the  case  at  bar  on  a 
former  appeal  (99  Ala.  68.  23  L.  R.  A.  618). and, 
after  thorough  consideration,  the  conclusion 
was  reached  by  the  court,  as  then  constituted, 
that  a  director  or  governing  member  of  the 
board  of  an  Insolvent  corporation  was  not  au< 
thorized  to  prefer  himself  to  general  creditors. 
True,  the  learned  chief  Justice  who  wrote  the 
opinion  contended  that  the  trust-fund  doctrine 
was  the  "sounder  rule," — a  doctrine  which  has 
not  been  accepted  by  this  court,  and  upon  which 
the  equitable  principle  that  a  director  or  gov- 
erning member  of  the  board  cannot  prefer  him- 
self to  other  creditors  does  not  depend.  In 
the  subsequent  case  of  Mary  Lee  Coal  d  R. 
Co.  110  Ala.  632, — a  case  held  under  consulta- 
tion for  a  long  time,  and  reconsidered  pending 
an  application  for  a  rehearing. — we  used  the 
following  language:  "The  rule  that  a  director 
of  an  insolvent  corporation  cannot  prefer  him- 
self, directly  or  indirectly,  over  other  creditors. 
Is  but  the  application  of  a  very  familiar  princi- 
ple to  the  directors  and  stockholders  of  a 
corporation.  No  insolvent  person  who  Is  a 
debtor  is  permitted  to  dispose  of  his  property 
by  which  a  benefit  is  reserved  to  himself,  to. 
the  prejudice  of  his  creditors.  ...  In  one 
sense,  corporations  are  entities :  but  corpora- 
tions and  the  stockholders  are  not  separate  and 
distinct  entitles  for  all  purposes  and  In  all  re- 
spects. A  corporation  is  a  collective  body,  com- 
posed of  different  persons.  Mobile  d  O.  R.  Co. 
V.  yicholas,  98  Ala.  124  ;  Morawetz,  Prlv.  Corp. 
I  227.  Whatever  Is  of  benefit  to  the  corpora- 
tion, as  a  collective  body,  Is  a  benefit  to  the 
stockholders  [or  persons]  of  which  It  Is  com- 
posed. Corporations  are  controlled  by  and  act 
through  a  board  of  directors  or  stockholders. 
When,  therefore,  an  insolvent  corporation,  act- 
ing by  its  governing  body,  which,  by  reason  of 
their  relations  to  the  corporation,  may  know  Its 
condition  and  have  advantages  superior  to 
other  creditors,  sells  or  transfers  Its  assets,  or 
any  portion  of  them,  on  such  terms  or  condi- 
tions as  to  place  the  property  beyond  the  reach 
of  its  creditors  and  thereby  protect  the  mem- 
bers or  any  of  them  from  loss,  and  yet  secure 
a  benefit  to  those  who  effect  the  sale  and  trans- 
fer, whether  consummated  directly  or  through 
another  corporation  of  which  they  are  the  own- 
ers and  beneficiaries,  such  sale  or  transfer  Is 
In  violation  of  the  rule  which  prevails  as  to 
persons,  and  Is  void  as  to  such  persons  making 
the  sale  and  who  are  thus  benefited.  The  rule 
Is  as  much  a  necessity  to  prevent  fraud,  in- 
justice, and  undue  advantage  on  the  part  of 
the  directors  and  stockholders  of  corporations 
as  to  similar  transactions  between  individuals. 
A  person  cannot  be  debtor  to  and  creditor  of 
himself  but  by  reason  of  the  fact  that  the  same 
persons  may  be  the  directors  and  stockholders 
of  separate  corporations,  one  of  which  may  be- 
come the  debtor  of  the  other ;  and  thus,  though 
not  in  name  and  form,  in  fact,  stockholders 
often  sustain  the  relation  of  debtor  and  creditor 
to  themselves.  In  arriving  at  the  bona  fides  of 
transactions  and  motives  of  parties  thus  sit- 
uated, for  the  prevention  of  fraud  and  undue 
advantage  and  the  administration  of  Justice, 
courts  should  not  regard  corporations  as  sepa- 
rate, distinct  entities  from  the  owners  and  stock- 
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holders,  and  sanction  as  valid  transactloos 
which,  If  done  by  Individuals  under  the  same 
circumstances,  would  be  set  aside  and  annulled. 
We  would  not  apply,  however,  to  corporations* 
whether  solvent  or  insolvent,  which  have  not 
been  dissolved  or  ceased  to  do  business  as  going 
concerns,  a  different  rule  than  that  applied  to 
individuals  acting  as  such  in  this  respect,  and 
disable  them  from  paying  some  creditors  at  the 
expense  of  others,  under  any  and  all  circum- 
stances. Goodyear  Rubber  Co,  v.  George  D. 
Hcott  Co.  96  Ala.  439. 

These  decisions  declare  the  law  to  be  that 
the  mere  insolvency  of  a  corporation  does  not 
convert  its  assets  into  a  trust  fund  for  its  cred- 
itors, but  by  reason  of  the  nature  of  a  corpo- 
ration, and  the  relation  Its  governing  oflScers 
bear  to  It,  any  disposition  of  its  property,  after 
insolvency,  by  Its  officers,  by  which  they  are 
preferred,  or  a  benefit  Is  reserved  to  themselves, 
over  the  other  creditors,  will  be  set  aside  as 
fraudulent  and  void,  it  the  instance  of  credit- 
ors. This  is  the  conclusion  reached  by  the 
great  weight  of  authority.  All  the  courts  hold- 
ing to  this  view  do  not  proceed  upon  the  same 
grounds.  It  is  the  logical  conclusion  from  the 
trust-fund  doctrine,  and  the  courts  maintaining 
that  rule,  for  the  most  part,  declare  their  con- 
clusion from  it.  Other  courts,  which  do  not  ac- 
cept the  trust-fund  doctrine,  as  this  court  has 
done,  reached  the  same  conclusion,  upon  other 
grounds.  Beach  v.  Miller,  130  111.  162,  17  Am. 
St.  Rep.  291,  and  extended  notes;  Sweeny  v. 
Wheeling  Grape  Sugar  d  Ref.  Co.  30  W.  Va.  443, 
8  Am.  St.  Rep.  88;  La  Grange  Butter  Tub  Co, 
V.  National  Bank  of  Commerce,  122  Mo.   154, 

43  Am.  St.  Rep.  568 :  Rouae  v.  Merchants  Nat. 
Bank,  46  Ohio  St.  493,  15  Am.  St.  Rep.  644, 
and  note ;  First  Nat.  Bank  v.  Knowlea,  67  Wis. 
373 :  Haywood  v.  Lincoln  Lumber  Co,  64  Wis. 
639 ;  Ballin  v.  Merchants'  Exch.  Bank,  89 
Wis.  278,  27  L.  R.  A.  357,  46  Am.  St.  Rep.  834, 
reviewing  the  Wisconsin  cases. 

These  authorities  refer  to  many  others.  It  Is 
true  that  other  courts  hold  to  a  different  view, 
and  declare  that  an  insolvent  corporation  may 
prefer  any  creditor,  even  a  director  or  president, 
to  other  creditors.  Garrett  v.  Burlington  Plow 
Co.  70  Iowa.  697,  59  Am.  Rep.  461,  and  notes ; 
Worlhen  v.  Griffith,  59  Ark.  562,  and  43  Am. 
St.  Hep.  50,  and  notes.  The  principle  upon 
which  these  latter  cases  proceed  is  that  a  cor- 
poration is  a  legal  unit  in  every  respect,  as 
much  so  as  an  individual,  and  that  the  same 
rules  of  law  must  be  applied  to  both  alike. 
The  argument,  we  are  of  opinion,  proceeds 
from  a  false  premise.  A  corporation  is  com- 
posed of  several  persons,  and  not  of  one  person. 
It  cannot  act  by  itself,  but  only  by  agents. 
When  the  corporation  increases  In  wealth, 
the  enhancement  redounds  to  the  benefit  of 
those  who  compose  it.  When  it  loses  money, 
it  is  their  loss.  The  persons  who  compose 
it  are  affected  with  the  same  infirmities 
of  human  nature,  after  the  incorporation,  as  be- 
fore. In  all  business  transactions  done  in  the 
name  of  the  corporation,  those  engaged  in  ac- 
complishing these  business  transactions,  as  its 
managing  and  governing  oflicers,  are  subject  to 
the  same  selfish  influences  which  would  operate 
upon  them  acting  in  their  individual  names, 
for  their  personal  Interest.  These  officers  are 
in  a  position  to  know  the  real  condition  of  a 
corporation,  an  advantage  not  attainable  by 
creditors  generally.  The  maxim  that  the  law 
favors  the  diligent  can  have  no  Just  applica- 
tion to  parties  having  such  advantages.  When 
an  insolvent  debtor  prefers  one  creditor  to  an- 
other, It  Is  of  no  pecuniary  advantage  to  the 
debtor,  and  even  in  such  cases,  if  he  secures 
a    benefit    to    himself,    the    preference    will    be 
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set  aside.  If  this  be  ^ound  law  and  good  mor- 
als, certainly,  when  an  Insolvent  corporation 
sells  to  those  who  make  up  and  constitute  the 
corporation,  the  same  legal  and  moral  rule  1» 
violated.  Why  Is  it  that  a  partnership  is  pro- 
hibited from  preferring  one  of  its  own  members- 
to  the  other  creditors,  and  the  same  principle 
is  not  applicable  to  corporations  dealing  with 
its  own  members  and  officers?  When  a  person 
is  solvent,  having  no  creditors,  he  can  dispose 
of  his  property  to  whom  and  on  such  terms  as 
he  sees  proper  and  reserve  to  himself  any  ben- 
efit he  may  desire,  but,  when  he  is  Insolventr 
a  different  rule  arises.  On  account  of  the  lim- 
ited liability  of  corporations,  the  rule  Bhould^ 
at  least,  be  as  strictly  enforced  against  its  ben- 
eficiaries as  against  persons.  There  is  but  on& 
sound  and  practical  way  of  dealing  with  insol- 
vent corporations  so  as  to  prevent  an  unfair 
and  unjust  advantage  by  Its  officers  and  for  pro- 
tection of  the  creditors  in  their  Just  rights,  and 
that  is  "to  treat  the  officers  and  stockholder* 
as  the  proprietors"  ;  or,  as  Morawetz  says,  al- 
ways keep  In  mind  that  a  corporation  is  an  as- 
sociation of  persons,  and  to  apply  the  same 
rules  to  them  as  are  applied  to  partnerships 
and  individuals,  so  far  as  to  prohibit  them  from 
acquiring  the  assets  in  preference  to  its  general 
creditors.  Mr.  Thompson,  in  his  comprehensive 
WQgk  on  Corporations  [vol.  2]  has  collected  and 
cited  a  great  many  authorities  which  treat  ot 
the  rights  of  creditors  to  the  assets  of  Insolvent 
corporations,  and  in  9  1569  declares  the  trust- 
fund  doctrine  to  be  ''nothing  more  than  a  rule 
which  the  law  applies  to  every  other  debtor.*** 
He  says :  "In  considering  the  power  of  corpo- 
rations  with  reference  to  their  capital  andt 
shares,  it  is  necessary  to  note  a  fundamental 
distinction  between  the  English  and  American' 
cases.  In  1824  the  fertile  brain  of  Mr.  Justice 
Story  invented  the  doctrine  that  the  capital 
stock  of  a  corporation  is  a  trust  fund  for  the 
payment  of  its  creditors;  and  that  the  credit- 
ors have  an  equitable  lien  or  charge  upon  it  su- 
perior to  that  of  the  stockholders.  This  has 
become  the  settled  doctrine  of  American  courts. 
If  this  doctrine  means  anything  more  than  that 
the  creditors  of  a  corporation  must  be  paid  be- 
fore its  property  can  be  distributed  among  its 
shareholders,  then  there  would  be  no  difference- 
in  this  respect  between  the  English  and  Ameri- 
can decisions;  for  this  Is  the  rule  which  obtaina* 
In  the  winding-up  of  partnerships :  The  part> 
nership  creditors  must  be  paid  t>efore  the  indi- 
vidual partners  can  divide  the  social  assets 
among  themselves.  And,  Indeed,  treating  the 
shareholders  as  proprietors, — ^and  this  is  the 
only  practical  Juridical  conception  of  their  stat- 
us,— this  rule  is  nothing  more  than  that  which 
the  law  applies  to  every  other  debtor;  he  can- 
not keep  and  enjoy  his  proi;>erty.  leaving  hl». 
debts  unpaid.'*  A  great  many  authorities  are- 
cited  to  this  text.  Upon  the  doctrine  that  an. 
insolvent  corporation  can  prefer  Its  own  di- 
rectors, he  uses  the  following  language  (5« 
Thomp.  Corp.  S  6496)  :  "The  writer  wishes  to- 
weigh  his  words  carefully,  and  not  to  speak  dis- 
respectfully of  the  Judicial  courts;  but  he  feels 
that  he  does  not  characterize  this  doctrine  iu 
the  language  which  It  deserves,  unless  be  calls 
it  an  infamous  doctrine  which  is  not  supported 
by  any  underlying  principles  of  Justice.  It 
gives  added  weight  to  calamity  which  the  pub- 
lic suffer  through  the  fact  of  nearly  every  form- 
of  Industry  passing  into  the  hands  of  limited 
liability  corporations.  The  infamy  is  intensifled' 
where  the  directors  are  allowed  to  appropriate 
the  property  of  the  corporation  in  payment  of 
debts  due  from  the  corporation  to  themselves, 
leaving  Its  other  creditors  hopelessly  without 
remedy.*'  Id.  S  6498 :  "It  is  to  be  regretted  that 
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some  of  the  AmerlcaD  courts  have  carried  the 
right  of  an  Insolvent  corporation  to  prefer  cred- 
itors to  the  extent  of  holding  that  It  may  not 
only  prefer  creditors  who  are  Its  own  share- 
holders, but  may  prefer  such  as  are  its  own  di- 
rectors. This  Infamous  doctrine  has  been  pushed 
to  the  extent  of  allowing  the  directors  and 
shareholders  of  a  corporation  to  prefer  them- 
selves at  the  expense  of  its  creditors  at  large, 
although  the  director  or  shareholder  may  have 
voted  for  the  proposition.  A  conception  which 
proceeds  upon  a  s.lmllar  level  is  that  the  fact 
that  the  directors*  had  falsely  represented  to 
the  public,  by  means  of  the  letter  heads  on 
which  they  conducted  the  business  correspond- 
ence of  their  company,  that  it  had  a  certain  cap- 
ital, does  not  estop  them  from  preferring  them- 
selves before  the  general  creditors  of  the  com- 
pany, whom  they  have  thus  deceived  Into  giv- 
ing credit  to  it.  It  cannot  escape  attention  that 
tills  doctrine  offers  a  new  inducement  to  the  in- 
corporation of  every  species  of  business,  be- 
cause it  gives  the  members  of  corporations  an 
advantage  over  their  creditors  which  the  mem- 
bers of  partnerships  do  not  possess.  A  part- 
nership cannot  distribute  its  assets  to  Its  part- 
ners in  preference  to  Its  creditors ;  but,  under 
this  miserable  doctrine.  If  it  becomes  incorpo- 
rated, It  can  do  so."  Id.  }  6409  :  "It  would  not 
be  profitable  to  quote  the  mouthlngs  of  judges 
upon  this  question ;  but  It  is  strange  that 
Judges  can  be  found  so  destitute  of  a  sense  of 
Justice  as  to  announce  the  following  proposi- 
tion :  'There  is  nothing,  either  In  law  or  equity, 
which  forbids  a  member,  or  even  a  director,  of 
a  corporation,  from  contracting  with  It,  and, 
like  any  other  Individual,  he  has  a  right  to  pre- 
scribe his  own  terms,  which  the  corporation  are 
at  liberty  to  accept  or  reject;  and,  when  the 
contract  Is  concluded,  he  stands  in  the  same  re- 
lation to  the  other  creditors  of  the  corporation 
as  any  other  individual  would  under  the  same 
circumstances.  When  the  question  of  priority 
arises.  It  must  depend  on  the  bona  fides  of  the 
transaction,  fraud  or  no  fraud.  If,  by  greater 
diligence  and  without  fraud,  he  has  fairly  gained 
an  advantage  over  the  other  creditors,  he  is 
entitled  to  retain  it.'  Undoubtedly,  the  direct- 
ors have  a  right  to  contract  with  the  corpora- 
tion while  It  is  a  going  concern,  provided  they 
do  it  fairly ;  but,  in  general,  they  are  the  only 
ones  whose  knowledge  of  the  Internal  affairs 
of  the  corporation  will  enable  them  to  predict, 
in  any  state  of  circumstances,  whether  it  can 
continue  a  going  concern,  or  must  suspend  and 
go  into  liquidation  ;  and  to  say  that  when  they 
avail  themselves  of  this  knowledge,  as  against 
outside  creditors,  who  have,  and  from  the  na- 
ture of  the  case  can  generally  have,  no  such 
knowledge,  they  are  merely  exercising  'greater 
diligence,  and  without  fraud,'  Is  a  strange  per- 
vei-sion  of  language,  and  one  which  exhibits  a 
low  sense  of  Justice.  The  principle  under  con- 
sideration does  not,  of  course,  apply  to  the 
case  w^here  directors  have  advanced  money  to 
the  corporation  in  good  faith  while  it  is  a  sol- 
vent and  going  concern,  to  enable  it  to  prose- 
cute its  ordinary  business,  and  the  corporation, 
while  still  a  solvent  and  a  going  concern,  repays 
this  advance.  Xor  does  the  principle  have  any 
necessary  connection  with  a  case  where,  a  cor- 
poration being  in  dlflQcultles,  some  of  Its  direct- 
ors come  to  its  rescue,  and  advance  money,  and 
take  a  mortgage  to  secure  their  present  ad- 
vances, and  thereby  help  the  corporation  out 
of  its  dlificultles,  and  put  it  upon  its  feet,  so 
that  it  becomes  prosperous, — ^after  which  other 
of  its  members,  who  failed  or  refused  to  aid 
it  in  its  dilhcultles,  come  forward,  and,  in  a  suit 
brought  In  its  name,  endeavor  to  make  the  di- 
rectors, who  have  purchased  its  property  under 
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their  mortgage  at  a  foreclosure  sale,  account  fof 
the  profits  which  they  have  realised." 

In  the  case  of  Sutton  Mfg.  Co.  v.  Hutohinson^ 
63  Fed.  Rep.  496,  24  U.  S.  App.  145.  11  C.  C.  A. 
320,  Harlan,  J.,  considered  the  question  at  great 
length,  reviewing  many  of  the  decisions  of  the 
Supreme  Court  of  the  United  States,  and 
drew  the  distinction  between  the  rights  and 
duties  of  the  managing  officers  of  an  insol- 
vent corporation  and  an  individual  who  was 
not  able  to  pay  his  debts.  He  uses  the  fol- 
lowing language:  "A  corporation  is  not  re- 
quired, by  any  duty  It  owes  to  creditors,, 
to  suspend  operations  the  moment  It  be- 
comes financially  embarrassed,  or  because  It 
may  be  doubtful  whether  the  objects  of  its  cre- 
ation can  be  attained  by  further  effort  upon  Its 
part.  It  Is  in  the  line  of  right  and  of  duty 
when  attempting.  In  good  faith,  by  the  exercise 
of  its  lawful  powers  and  by  the  use  of  all  legiti- 
mate means,  to  preserve  its  active  existence,, 
and  thereby  accomplish  the  objects  for  which  it 
was  created.  In  such  a  crisis  in  Its  affairs,  and 
to  those  ends,  it  may  accept  financial  assistance 
from  one  of  Its  directors,  and  by  a  martgage  up- 
on its  property  secure  the  payment  of  money 
then  loaned  or  advanced  by  him,  or  In  that 
mode  protect  him  against  liability  then  In- 
curred in  Its  behalf  by  him.  Of  course,  In  cases 
of  that  kind  a  court  of  equity  will  closely^ 
scrutinise  the  transaction,  and.  In  a  contest  be- 
tween general  creditors  and  a  director  or  man- 
aging ofllcer  who  takes  a  mortgage  upon  its. 
property,  will  hold  the  latter  to  clear  proof  that 
the  mortgage  was  executed  in  good  faith,  and 
was  not  a  device  to  enable  him  to  obtain  an 
advantage  for  himself  over  those  Interested  in 
the  distribution  of  the  mortgagor's  property. 
Richardson  v.  Oreen,  133  U.  S.  30,  43,  33  L. 
ed.  516  :  Txcin-Lick  Oil  Co.  v.  Marbury,  91  U.  S. 
587,  588,  23  L.  ed.  329.  Entirely  different 
considerations  come  Into  view  when  an  insolvent 
corporation,  having  no  expectation  of  contlnu- 
iug  its  business,  and  recognizing  its  financial 
embarrassments  as  too  serious  to  be  overcome, 
mortgages  its  property  to  secure  a  debt  pre- 
viously Incurred  by  one  of  its  directors,  or,  in 
a  general  assignment  of  all  its  property,  glvea 
him  a  preference.  To  a  general  assignment  by 
a  private  corporation  for  the  equal  benefit  of 
all  its  creditors.  Including  directors,  no  objec- 
tion could  be  made,  because  It  recognizes  the 
equal  right  of  creditors  to  participate  In  the 
distribution  of  the  common  fund.  Such  an  as- 
signment. Lord  Ellenborough  said  in  Pickstocb 
V.  LyHter,  3  Maule  &  S.  371,  375,  is  to  be  re- 
ferred to  an  act  of  duty  rather  than  of 
fraud,  and  is  an  act  by  the  assignor  that  'arisea 
out  of  a  discharge  of  the  moral  duties  attached 
to  his  character  of  debtor  to  make  the  fund 
available  for  the  whole  body  of  creditors.'  The 
contention  of  the  defendants  is  that,  in  dispos- 
ing of  their  respective  properties,  an  individual 
and  a  corporation  were  recognized  at  common 
law  as  having  equal  rights ;  and  as  the  former 
may.  In  the  absence  of  a  statute  forbidding  It, 
transfer  the  whole  or  part  of  bis  property  with 
the  Intention  or  with  the  effect  of  giving  a  pref- 
erence to  some  of  his  creditors,  to  the  exclusion 
of  others,  so  an  Insolvent  corporation,  when 
financially  embarrassed  and  not  intending  te 
continue  Its  business,  may  make  a  preference 
among  Its  creditors,  whoever  they  may  be, 
and  whatever  their  relation  to  the  corporation 
or  to  the  property  ti'ansferred.  If  this  be  a 
sound  rule,  it  would  follow  that  directors,  being 
also  creditors,  of  an  Insolvent  corporation 
which  has  abandoned  the  objects  of  its  creation 
and  ceased  an  active  existence,  may  distribute 
among  themselves  its  entire  assets,  if  the  rea- 
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tollable  value  thereof  does  not  exceed  their 
aggregate  demands.  We  cannot  accept  this 
Tiew.  In  our  Judgment,  when  a  corporation 
becomes  insolvent,  and  intends  not  to  prosecute 
its  business,  or  does  not  expect  to  make  fur- 
ther effort  to  accomplish  the  objects  of  Its  cre- 
ation, its  managing  officers  6t  directors  come 
under  a  duty  to  distribute  its  property  or  Us 
proceeds  ratably  among  all  creditors,  having  re- 
irard,  of  course,  to  valid  liens  or  charges  pre- 
viously placed  upon  it.  Their  duty  Is  'to  act 
up  to  the  end  or  design'  for  which  the  corpora- 
tion was  created  (1  Bl.  Com.  480).  and,  when 
they  can  no  longer  do  so,  their  function  Is  to 
hold  or  distribute  the  property  in  their  hands 
for  the  equal  benefit  of  those  entitled  to  it.  Be- 
•cause  of  the  existence  of  this  duty  in  respect  to 
a  common  fund  In  their  hands  to  be  adminis- 
tered, the  law  will  not  permit  them,  although 
creditors,  to  obtain  any  peculiar  advantage  for 
themselves  to  the  prejudice  of  other  creditors. 
This  rule  is  Imperatively  demanded  by  the  prin- 
ciple that  one  who  has  the  possession  and  con- 
trol of  property  for  the  benefit  of  others — and, 
surely,  an  Insolvent  corporation  which  has 
ceased  to  do  business  holds  Its  property  for  the 
benefit  of  creditors — may  not  dispose  of  it  for 
his  own  special  advantage,  to  the  injury  of  any 
of  those  for  whom  it  is  held.  That  principle 
pervades  the  entire  law  regulating  the  conduct 
of  those  who  hold  fiduciary  relations  to  others 
and,  instead  of  being  relaxed,  should  be  rigidly 
enforced  in  cases  of  breach  of  duty  or  trust 
by  corporate  managers  seels ing  to  enrich  them- 
selves at  the  expense  of  those  who  have  an  in- 
terest equally  with  themselves  in  the  property 
committed  by  law  to  their  control.  It  would  be 
difficult  to  overstate  the  mischievous  results  of 
a  contrary  rule  as  applied  to  those  Intrusted 
with  the  management  of  corporate  property.*' 

The  latest  decision  bearing  on  the  question,  to 
which  our  attention  has  been  called,  is  that  of 
Banford  Fork  d  Tool  Co.  v.  Howe,  B.  d  Co.  157 
U.  8.  812,  39  L.  ed.  718,  the  opinion  delivered 
by  Mr.  Justice  Brewer.  In  this  opinion  it 
Is  declared  that  **a  corporation  acting  in  good 
faith,  and  without  any  purpose  of  defraud- 
ing its  creditors,  but  with  the  sole  object 
of  continuing  a  business  which  promises  to  be 
successful,  may  give  a  mortgage  to  directors 
who  have  lent  their  credit  to  it,  in  order  to  in- 
duce a  continuance  of  that  credit,  and  to  obtain 
rentfwals  of  maturing  paper,  at  a  time  when 
the  corporation,  although  it  may  not  be  then 
in  fact  possessed  of  assets  equal  at  cash  prices 
to  its  indebtedness,  Is  In  fact  a  going  concern, 
and  Is  intending-  and  expecting  to  continue 
its  business."  The  circumstances  under  which 
A  corporation  not  in  fact  posses»vi  of  assets 
«qual,  at  cash  prices,  to  Its  Indebt'jduess,  muy 
execute  a  mortgage  of  indemnity  in  favor  of 
its  directors.  Is  stated  with  great  care  and  pre- 
cision, as  If  the  court  Intended  cai'ofiiliy  to 
guard  against  committing  itself  to  the  conclu- 
sion under  different  circumstances.  The  case 
of  Sutton  Mfg.  Co.  v.  Uutchinaon,  24  U.  S.  App. 
145,  63  Fed.  Hep.  496,  11  C.  C.  A.  320,  is  cited 
in  the  opinion,  without  an  intimation  of  disap- 
proval of  any  of  its  statements.  It  Is  impossi- 
ble to  read  the  opinion  of  Mr.  Justice  Brewer, 
supra,  without  being  Impressed  with  the  conclu- 
sion that  the  court  would  not  uphold  a  mort- 
gage to  Indemnify  directors  of  an  insolvent  cor- 
poration made  with  aknowledge  of  Its  Insolvency, 
having  no  intention  to  continue  Its  business  or 
aid  it,  but  in  autlclpaatloo  of  Its  speedy  termi- 
nation as  a  going  concern,  the  effect  of  which 
transaction  merely  secured  a  preference  over 
other  creditors.  On  pagrc  319,  157  U.  S.,  and 
44  L.  R.  A. 


page  716.  39  L.  ed.,  Mr.  Brewer,  says :  "Carrying 
on  business  after  the  giving  of  an  indemni- 
fying mortgage,  with  a  Icnowledge  of  insolvency, 
with  the  expectation  of  aoon  winding  up 
the  affairs  of  the  corporation,  and  only  for  the 
sake  of  giving  an  appearance  of  good  faith, 
leaves  the  transaction  precisely  as  though  the 
mortgage  was  executed  at  the  moment  of  dis- 
tribution and  with  the  view  of  a  personal  pref- 
erence." 

The  Illustration  that  a  line  drawn,  with  the 
insolvent  debtor  and  his  insufficient  property  on 
one  side,  and  the  creditors  and  their  claims  on 
the  other  side,  and  that  the  passing  of  the 
property  to  somebody  on  the  other  side,  is  what 
the  law  demands,  is  misleading  and  fallacious. 
The  fundamental  difference  is  overlooked.  Id 
the  case  of  the  insolvent  corporation,  on  one 
side  of  the  line  stands  the  director,  having  tbo 
power  to  dispose  of  the  insufficient  properiy. 
and  on  the  other  side  of  the  line  this  same  di- 
rector is  ranged  with  the  other  creditors  wltb 
his  claim.  The  grantor  and  the  grantee  are 
one  and  the  same  person.  No  amount  of  ar- 
gument or  assertion  can  ever  satisfy  an  impar- 
tial Judgment  that  the  general  creditors  stand 
upon  equal  footing  with  a  creditor  who  has  the 
power  to  dispose  of  the  assets  subject  to  debts. 
Under  such  conditions,  to  apply  the  rule  that 
the  law  favors  the  diligent  perpetrates  a  trav- 
esty on  Justice.  We  do  not  believe  that  in  any 
case  has  it  ever  been  contended  that  it  is  right 
to  permit  a  grantor  to  convey  directly  to  himself, 
to  the  injury  of  creditors  of  the  conveyed  assets. 
The  only  escape  from  such  an  obnoxious  rule  is 
to  take  refuge  behind  the  doctrine  that  a  corpo- 
ration is,  in  law,  and  must  be  regarded  for  all 
purposes  as,  a  single  individual.  With  this  cir- 
cumstance out  of  the  way,  there  is  nothlnj;  left 
to  support  the  doctrine  that  a  controlling  officer 
of  an  insolvent  corporation  may  prefer  himself 
to  all  other  creditors. 

In  the  case  of  Mobile  ft  O.  R.  Co.  v.  Nicholas, 
98  Ala.  92,  one  of  the  principal  questions 
settled  involved  this  question.  The  case 
was  one  of  unusual  importance,  discussed 
orally,  and  at  groat  length  by  written  argu- 
ment, by  eminent  counsel,  and,  after  thorough 
discussion  and  great  deliberation,  this  court 
unanimously  approved  the  declaration  that,  for 
many  purposes,  a  corporation  was  not  in  reality 
a  person  or  thing  distinct  from  Its  constitueiit 
parts.  It  required  no  statute  to  authorize 
stockholders,  as  such,  to  resort  to  courts  of 
equity  for  protection  against  the  corporation  of 
which  they  were  constituent  parts,  and  yet  an 
individual  cannot  maintain  an  action  against 
himself.  Many  individuals  are  wealthy  by  rea- 
son of  their  stock  in  corporations.  The  debt  of 
the  corporation,  and  the  appropriation  of  its  as- 
sets to  the  payment  of  Its  debt,  lessen  the  in- 
dividual wealth  of  the  owner  of  its  stock. 
Whatever  affects  the  interest  of  the  corporation 
affects  the  pecuniary  values  of  the  stockholder 
in  his  individual  capacity.  The  fact  that  by 
law  the  property  of  an  individual  partner  may 
be  subjected  to  the  payment  of  partnership 
debts,  and  the  liability  of  a  stockholder  for  the 
debts  of  the  corporation  is  limited  to  his  corpo 
rate  interest,  emphasizes  the  fact  that  the  debt 
of  the  corporation  Is  his  Individual  debt  to  the 
extent  of  his  corporate  Interest.  It  is  noticeable 
that  so  many  of  the  authorities  which  an- 
nounce the  conclusion  that  the  directors  of  an 
Insolvent  corporation  may  prefer  themselves  to 
other  creditors  seemingly  admit  that  the  con- 
trary rule  is  the  sounder  and  more  Just,  but 
hold'  that  It  requires  legislation  to  authorize  the 
courts  to  so  hold.       This  conclusion  procseds 
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■•olely  from  the  premise  that  coarts  eaniiot  dis- 
tinguish between  the  members  associated  as  a 
•corporation  under  a  corporate  name  and  with 
corporate  privileges  and  the  corporation  as  a 
vnity, — ^a  holding  contrary  to  everyday  prac- 
tice In  the  courts  in  other  matters,  and  contrary 
to  o^tious  facts  and  nrany  adjudications. 

Independent  of  these  considerations,  there 
stands  the  undisputed  fact  that  the  directors  of 
an  insolvent  corporation,  whose  slcill  and  sup- 
posed integrity  have  Induced  the  credit  and 
•confidence  of  the  business  public,  without  warn- 
ing of  its  tottering  condition  and  approaching 
•dissolution, — a  condition  Icnown  to  the  directors, 
and  by  them  Icept  concealed  from  the  confiding 
public, — conscious  that  the  creditors,  if  per- 
chauce  they  should  come  to  a  knowledge  of  its 
•condition,  will  be  forced  to  the  slow  process  of 
flult,  can,  by  a  simple  transaction  of  purchase 
from  the  corporation,  which  they  alone  can  ex- 
<ecute,  secure  ail  its  assets  in  satisfaction  of 
their  claims  and  demands.  Of  course,  being 
the  governing  board,  they  Icnow  exactly  how 
far  to  trust  the  electrified  corpse,  and  when  to 
4ict  for  their  own  security.  No  others  can 
Icnow.  They  are  not  deceived.  It  is  in  their 
power,  and  theirs  alone,  to  see  that  they  are 
fully  paid.  They  run  no  risk  in  giving  credit. 
When  the  creditors  complain,  they  must  be 
•content  with  the  reply  that  the  "law  favors  the 
•diligent;*'  that  "our  credit  and  money  have 
Icept  the  concern  apparently  alive  for  the  past. 
True,  you  were  deceived,  and  we  were  not,  but 
that  is  your  misfortune.  We  are  in  control  of 
the  assets,  and  will  pay  ourselves." 

This  court,  in  four  decisions  cited  above,  has 
•deliberately  condemned  such  a  transaction  as 
«nJuBt  and  fraudulent.  Justice  and  fair  deal- 
ing must  be  against  it.  The  great  weight  of 
jiuthorlty  is  agalust  it.  We  cite  from  brief  of 
counsel  a  few  decisions  which  have  been  veri- 
fied out  of  the  many  which  might  be  cited : 

**The  allowance  of  preferences  was  termed  a 
"pernicious  doctrine,'  In  Oonover  v.  Hull,  10 
Wash.  673,  45  Am.  St.  Rep.  810,  'at  variance 
with  the  whole  theory  of  the  law.'  2  Mora- 
-wetz,  Prlv.  Corp.  f  803.  'The  law  does  not  In- 
tend or  allow  such  an  appropriation.'  Sicardi 
v.  Keystone  Oil  Co.  149  Pa.  148.  'Weight  of 
4iutborIty  and  reason  was  against  the  validity 
•of  such  preferences.'  Howe,  Bf  d  Co.  v.  Sanford 
Fork  d  Tool  Co.  44  Fed.  Rep.  231.  'It  Is  a 
•doctrine  which  Is  at  variance  with  the  whole 
theory  of  the  law  concerning  the  rights  of 
•creditors  of  Insolvent  corporations.'  Rotise  v. 
Merchants'  Nat.  Bank,  46  Ohio  St.  483,  and  5 
1j.  R.  a.  378,  383.'  ...  'Is  entitled  to  take 
precedence  among  the  many  reckless  absurdi- 
ties," etc.  Walt,  Insolvent  Corp.  I  162.  'Great 
weight  of  authority  denies  the  right.'  Editor- 
ial note,  Lyons-Thomas  Hardware  Co.  v.  Perry 
Stove  Mfff.  Co.  22  L.  R.  A.  807  [86  Tex.  143]. 
"Could  not  be  rightfully  done.'  Sutton  Mfy.  Co. 
V.  Hutchinson,  24  U.  S.  App.  145,  63  Fed.  Rep. 
41HJ.  11  C.  C.  A.  321.  The  Invalidity  of  such 
preferences  has  been  said  to  be  'well  settled.' 
Bouncy  v.  Tilley,  109  Cal.  346.  This  is  said 
"to  be  *ln  line  with  the  great  weight  of  modern 
-authority.'  Tillson  v.  Downing,  45  Neb.  549. 
'The  conservative  and  preservative  tendency  of 
the  courts  .  .  .  has  been  to  establish  and 
jualntaln  the  doctrine'  of  invalidity.  North- 
trcstern  Mut,  L,  Ins.  Co.  v.  Cotton  Exch.  Real 
J^ state  Co.  70  Fed.  Rep.  155.  'A  careful  perusal 
of  what  is  said  by  the  leading  text  writers  on 
t'je  subject,  and  a  laborious  examination  of  the 
•cases  to  which  they  refer,  have  convinced  us 
that  the  decided  weight  of  American  authority 
is  as  Indicated.'  Lowry  Bkg.  Co.  v.  Empire 
Isumher  Co.  91  Ga.  624.  .  .  .  'The  rule  which 
prohibits  directors,  when  a  corporation  Is  In- 


solvent and  about  to  go  into  liquidation,  from 
preferring  debts  due  to  themselves,'  etc.  Adams 
V.  Kehlor  Milling  Go,  85  Fed.  Rep.  483.  *The 
modern  authorities,  almost  without  exception, 
utter  the  same  strong  condemnatory  language.' 
Corey  v.  Wadswort?^,  09  Ala.  68,  23  L.  R.  A. 
618.  'That  the  appellants  came  within  the  pro- 
hibition of  this  rule  is  beyond  controversy.' 
Roseboom  v.  Whittaker,  132  III.  81  (directly  in 
point.)  'This  principle  was  applied  to  the  tak- 
ing of  a  mortgage  by  the  directors  on  the  prop- 
erty of  the  corporation  to  secure  their  liability 
as  sureties  on  the  note  of  the  corporation.' 
Htiitirood  V.  lAncoln  lAiinber  Co.  64  Wis.  639. 
'It  seems  to  be  well  settled  that  directors  of 
an  insolvent  corporation  .  .  .  cannot  se- 
cure to  themselves  any  preference.  .  .  .' 
Bonney  v.  Tilley,  109  Cal.  346.  'It  appears  to 
be  well  settled  by  authority.'  IF.  P.  Noble  Mer- 
cantile Co.  V.  Mt.  Pleasant  Equitctble  Co-Op.  Inst. 
12  Utah,  213.  In  speaking  of  cases  holding  to 
the  same  efllect.  It  was  said  in  TUlson  v.  Down- 
ing, 45  Neb.  649 :  'We  think  both  these  cases 
are  In  line  with  the  great  weight  of  modern  au- 
thority.' This  is  said  in  1  Beach,  Prlv.  Corp. 
241,  to  be  a  'general  rule.'  'The  only  Just  and 
equitable  rule.*  Editorial  note,  Conover  v.  Hull, 
45  Am.  St.  Rep.  835  [10  Wash.  673].  'A  general 
rule.'  17  Am.  &  Eng.  B^nc.  Law,  p.  122.  'The 
above  case  is  clearly  In  accord  with  the  weight 
of  authority.'  Editorial  note  to  Corey  v.  Wads- 
worth,  23  L.  R.  A.  618  [99  Ala.  68]  ;  Lyons- 
Thomas  Hardware  Co.  v.  Perry  Stove  Mfg.  Co. 
86  Tex.  143  and  22  L.  R.  A.  802;  Rouse  v. 
Merchants*  Nat.  Bank,  46  Ohio  St.  493,  5  L.  R. 
A.  378." 

No  satisfactory  argument  has  been  adduced 
to  show  that  this  court  should  depart  from  Its 
settled  doctrine,  and  certainly  none  which  has 
not  been  met  aud  successfully  controverted  In 
one  or  more  of  the  decisions  cited. 

The  fifteenth  paragraph  of  the  amended  an- 
swer avers  that  "Coroy  is  the  owner  and  pos- 
sessor of  a  large  Indebtedness  of  the  building 
supply  company,  which  was  existing  at  the  time 
of  the  assignment ;  aud  that  the  same  has 
been  assigned  and  transferred  to  him,  and  that 
it  amounts  to  about  $5,000,  besides  $1,500  men- 
tioned In  the  original  answer,  and  he  claims  to 
be  a  creditor."  etc.  The  prayer  Is  that  the  an- 
swer be  taken  as  a  cross  bill,  and  that  he  be 
allowed  to  share  in  the  distribution.  To  the 
cross  bill  the  complainant  demurred,  and 
among  others,  assigned  substantially,  as  a 
ground  of  demurrer,  that  the  claims  set  up  In 
the  cross  bill  were  not  described  with  suf- 
ficient deflnlteness  to  enable  the  complainant  to 
tell  whether  the  claims  were  by  account  or 
note,  nor  from  whom  nor  when  obtained.  The 
demurrer  to  the  cross  bill  was  well  taken,  and 
properly  sustained. 

The  evidence  of  the  respondent  that  the  cor- 
poration was  indebted  to  him,  other  than  the 
debt  due  the  Exchange  Bank,  is  not  clear  or 
satisfactory.  He  testified,  in  a  general  way, 
that  the  property  purchased  by  him  was  In 
payment  of  advances  and  loans  made  by  him, 
but  when  these  advances  were,  made,  in  what 
amounts,  and  how  evidenced,  Is  not  stated, 
though  he  was  interrogated  thereto.  The  most 
that  could  be  obtained  from  him,  as  to  the 
price  of  the  goods,  was  that  he  did  not  remem- 
ber, but  that  the  books  of  the  company  would 
show.  The  account  taken  from  the  books,  and 
the  testimony  of  Poley,  who  kept  the  books  in 
part,  and  was  an  officer,  does  not  sustain  Corey. 
We  are  satisfied  that  the  decree  of  the  chan- 
cery court  has  done  the  appellant  no  Injury, 
and  that  there  Is  no  error  of  which  he  can 
complain. 
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CONNECTICUT    SUPREME    COURT    OF  ERRORS. 


Guy  LAMKIN. 
v. 

BALDWIN   ft   LAMKIN   MANUFACTUR- 
ING COMPANY. 


( 


.Conn ) 


1.  Debts  of  the  partneralilp  mnat  be 
postponed  to  those  contracted  by  the 
corporation  after  Its  organisation,  where 
a  corporation  Is  organized  to  continue  the 
baslneas  of  a  partnership  whose  assets  are 
transferred  to  It  upon  its  undertaJclng  to  paj 
the  partnership  debts,  and  the  coi'poration 
becomes  insolTent. 

5.  The  Insertion  In  a  deed  con^eylnv 
the  assets  of  a  partnership  to  a  cor- 
poration organized  to  continue  the  business, 
and  which  has  agreed  to  pay  partnership 
debts  to  a  certain  amount,  of  a  clause  obligat- 
ing it  to  pay  "all  the  liabilities*'  of  the  part- 
neLrship,  will  not  operate  to  extend  Its  11a- 

.  bllity  beyond  the  amount  speciiie-l,  unless  the 
insertion  of  such  clause  was  authorized  or 
ratified  by  the  corporation. 
8.  To  entitle  a  creditor  of  a  partner- 
ship to  payment  ont  of  assets  of  a 
corporation  which  was  organised  to  con- 
tinue the  partnership  business,  and  received 
a  conveyance  of  the  partnership  assets  upon 
undertaking  to  pay  a  specified  amount  of  the 
partnership  liabilities,  which  proves  to  be  less 
than  all,  he  must  show  that  his  claim  was 
among  those  estimated  in  fixing  the  amount 
so  specified. 

4.  Taxes  avalnst  the  real  estate  of  a 
corporation  will  be  entitled  to  preference 
in  payment  in  case  the  corporation  goes  into 
the  hands  of  a  receiver. 

B.  Real  estate  of  a  corporation  which 
has  passed  into  the  hands  of  a  receiver  is 
properly  listed  for  taxation  in  the  name  of 
the  corporation,  where  the  right  of  possession 
only,  and  not  the  title,  vests  in  the  receiver. 

6.  Taxes  dne  by  a  partnership  whose 
business  a  corporation  is  organized  to  con- 
tinue, which  receives  the  pai'tnership  assets 
upon  undertaking  to  pay  its  liabilities,  are 
not.  In  case  the  corporation  becomes  insolvent, 
entitled  to  preference  out  of  assets  in  the 
hands  of  its  receiver,  where  the  statute  gives 
such  preference  to  taxes  assessed  against  the 
insolvent  debtor. 

T.  That  an  oraranlsation  ncrer  became 
more  than  a  dc  facto  corporation  will 
not  relieve  it  from  liability  for  the  debts  of  a 
partnership  whose  business  It  was  organized 
to  continue,  and  whose  assets  it  received 
upon  undertaking  to  pay  its  liabilities. 

5.  In  an  action  by  a  creditor  of  a 
partnership  to  recover  his  debt  from 
a  corporation  which  was  organized  to  con- 
tinue the  partnership  business  and  received 
its  assets  upon  undertaking  to  pay  its  debts, 
evidence  is  admissible  to  show  the  true  char- 
acter of  the  transaction  out  of  which  his 
equity  arose,  as  compared  with  the  form 
which  it  assumed  In  the  proceedings  incident 
to  the  organization  of  the  corporation. 

9.  The  de  facto  character  of  a  corpora- 
tion will  not  be  varied  by  the  fact  that  It 
was  Insolvent  from  the  beginning. 


10.  The  vote  of  the  directors  of  a  eor« 
poratlon  assuming  payment  of  the  debt  of 
a  third  person,  duly  recorded,  is  a  suflScient 
memorandum  in  writing,  and  the  signature  of 
the  recording  officer  in  attestation  of  the 
minutes  a  suflSdent  signing  of  the  party  to 
be  charged,  to  satisfy  the  statute  of  frauds. 

(June  8,  1809.) 

RESERVATION  by  the  Superior  Court 
for  New  Haven  County  for  the  opinion 
of  the  Supreme  Court  of  Errors  on  ques- 
tions arising  in  proceedings  for  the  appoint- 
ment of  a  receiver  for  the  defendant  corpora^ 
tion  as  to  the  priority  of  the  lien  of  the 
town  of  Mil  ford  for  taxes  upon  funds  which 
went  into  the  receiver's  hands.  Priority  al- 
lowed in  part  and  denied  in  part. 

Statement  by  Baldwin,  J. : 

The  finding  stated  these  facts:     The  de- 
fendant is  a  corporation  organized  under  the 
general  law,  in  February,  1898,  to  take  up 
and  carry  on  the  business  theretofore  con- 
ducted by  a  }>artnership.     The  members  of 
this  partnership  were  the  principal  subscrib- 
ers to  the  capital  of  the  corporation.     On* 
of  them,  Albert  A.  Baldwin,  conveyed  his  in- 
terest in  the  firm  assets,  real  and  personal, 
to  the  other,  Guy  Lamkin;  one  of  the  con- 
veyances stating  as  part  of  t/he  consideration 
that  Lamkin  agreed  to  assume  and  pay  all 
the  partnership  debts  and  liabilities.     Lam- 
kin then  conveyed  to  the  corporation,  upon 
the  same  consideration,  pursuant  to  a  vote 
of  the  directors  that  such  conveyances,  to- 
gether with  $17,060  in  cash,  should  be  re- 
ceived in  full  payment  of  80  per  cent  of  hi* 
subscription  to  032  out  of  the  750  shares  of 
$100  each,  which  constituted  its  capital,  and 
should  be  taken  subject  "to  obligations  of 
said    partnership  of  Baldwin  &  Lamkin  in 
amount  $61,000,  which  said  obligations  the 
Baldwin  &  Lamkin  Manufacturing  Company 
assumes  and  agrees  to  pay."    This  vote  re- 
cited that  the  partnership  property  to  be  so 
conveyed    wa^    "appraised    at    the    actual 
value"  of  $94,500,  leaving,  after    deduction 
for    the    obligations    assumed,    its    "actual 
value"  $33,500.     Of    the    property    so    bar- 
gained for,  a  part,  to  whicn  a  value  of  $69,- 
500  W8U8  thus  assigned,  was  worth  less  than 
half  that  sum,  and  the  rest,  valued  at  $15.- 
000,  was  worth  several  hundred  dollars  less 
than  that;  while  the  partnership  liabilities 
were  several   thousand  dollars  in  excess  of 
$61,000,— all    of    which    Lamkin    then  weU 
knew.     The  partnership  business  had  been 
run  at  a  loss  for  several  years  prior  to  the 
transfer.     A  suit  is  pending  against  Lamkin 
in  favor  of  the  receiver  to  recover  an  alleged 
balance  due  on  his  stock  subscription,  on  the 
ground  that  Wh&t  the  corporation  accepted 
m  payment  was  not  payment  in  fact. 

The  claim  of  the  town  presented  to  the  re- 
ceiver was  for  taxes  assessed  against  the 
partnership,  in  1894,    1896,    and  1897,    on. 


Note. — On  the  question  of  the  liability  of  a 
corporation  formed  by  the  consolidation  of 
other  companies,  for  their  debts,  see  note  to 
44  L.  R.  A. 


Chicago  ft  I.  Coal  R.  Co.  v.  Hall  (Ind.)  23  L.  R> 
A.  231;  also  Southern  R.  Co.  v.  Bouknight  (C. 
C.  App.  4th  C.)  .30  L.  R.  A.  82a. 


1890. 


Iulmexs  y.  Baldwin  &  Lamxin  Mjo.  Ck>. 


787 


property,  real  and  persoawl,  wbitsh  passed  to 
the  corponition  ana  came  into  his  hands,  and 
also  for  taxes  assessed  a^inst  the  corpora- 
tion upon  its  real  estate  in  1898,  pending 
the  receivership.  No  tax  liens  had  been  filled 
by  the  collector. 

The  town  offered  evidence  that  when  the 
transfers  from  Baldwin  to  Iiamkin,  and  also 
those  from  liamkin  to  the  corporation,  were 
made,  the  partnership  was  insolvent;  that 
Lamkin  never  paid  anything  on  his  stock 
subscription,  except  by  said  transfers,  save 
that  he  agreed  to  pay,  and  did  pay,  $23,500 
of  the  firm  indebtedness  which  the  corpora- 
tion had  assumed,  and  also  paid  $4,900  for 
the  running  expenses  of  the  business  from 
January  19  to  February  14,  1898,  to  which 
former  day  the  books  of  the  corporation  were 
dated  back;  that  most  of  the  other  stock 
subscriptions  were  made  by  creditors  of  the 
partnership,  who  paid  no  cash  upon  them, 
but  took  the  stock  m  liquidation  of  the  debts 
so  due  them;  and  that  an  organization  cer- 
tificate was  duly  executed  and  recorded  Feb- 
ruary 16,  1898,  stating  that  the  corporation 
had  a  capital  stock  of  $75,000,  of  which  $16,- 
000  hfld  been  actually  paid  for  in  cash. 
This  evidence  was  objected  to  by  the  receiver 
as  immaterial  and  irrelevant,  because  the 
facts  stated  did  not  affect  the  existence  of 
the  corporation,  because  they  were  not  in  is- 
sue or  relevant  to  this  proceeding,  and  be- 
cause the  claimant  was  estopped  from  at- 
tacking the  validity  of  the  corporation, — es- 
pecially at  this  stage  of  the  proceedings. 

The  court  found  that,  if  the  evidence  was 
admissible,  the  facte  were  established  which 
it  went  to  prove.  A  time  was  limited  for 
the  presentation  of  claims  against  the  cor- 
poration, which  has  expired.  During  tihe 
time  so  limited  no  claim,  except  that  now  in 
question,  was  presented  for  any  liability  in- 
curred before  February  14,  1898.  Claims 
amounting  to  $28,000  have  been  presented 
and  allowed  for  debts  incurred  by  the  cor- 
poration since  that  date. 

The  receiver  was  appointed  in  a  suit 
brought  by  Lamkin  against  the  corporation, 
under  the  statute,  as  the  principal  stock- 
holder, to  wind  up  its  affairs  and  dissolve 
it  on  account  of  its  financial  embarrassment. 

The  receiver  claimed:  As  to  the  taxes  as- 
sessed against  the  partnership:  (1)  That 
they  were  not  a  claim  against  the  corpora- 
tion, and  could  not  be  proved  in  this  pro- 
ceeding; (2)  that  they  were  not  a  pre- 
ferred claim,  being,  if  anything,  for  a  debt 
a  turned,  and  not  for  taxes  assessed  against 
it;  (3)  that  any  claim  was  for  the  taxes 
upon  the  personal  property  only;  (4)  that 
the  evidence  objected  to  by  the  receiver,  as 
hereinbefore  set  out,  was  inadmissible.  As 
to  taxes  assessed  against  the  corporation: 
( 1 )  That  they  should  not  be  allowed,  being 
laid  upon  property  in  custody  of  the  law; 
and  (2)  that  they  did  not  constitute  a  lien 
against  the  property,  and  that  the  same 
could  be  sold  by  the  receiver,  free  from  any 
such  lien.  The  town  claimed:  (1)  That 
the  receiver,  having  taken  into  his  possession 
all  the  property  upon  which  the  taxes  were 
assessed,  was  bound  by  the  contract  upon 
which  said  property  was  sold;  (2)  that 
44  L.  R.  A. 


said  taxes  were  privileffed  claims;  (3)  that 
the  payment  of  said  debts,  including  said 
taxes,  was  the  consideration  upon  whi^  said 

erop€nrty  was  conveyed,  and  the  receiver  was 
Dund  to  perform  the  contracts;  (4)  that 
said  contract  was  for  the  benefit  of  the  town, 
and  could  be  enforced  by  it;  and  (5)  that 
said  corporation  was  never  legally  organized, 
and  that  the  receiver  was  in  met  the  receiver 
of  said  partnership,  and  could  not  avoid  the 
partnership  agreements  to  the.  in  jury  of  the 
town  and  benefit  of  said  corporeution.  AU 
questions  arising  on  tiiese  claims  were  re- 
served for  the  advice  of  this  court. 

Mr.  W.  B.  Stoddard,  for  town  of  Mil- 
ford  : 

Where  a  party  obtains  title  to  property 
upon  an  agreement  to  pay  certain  debts,  tlie 
grantee  is  bound  to  perform  his  contract, 
both  in  law  and  equity. 

Randall  v.  LatJMm,  36  Conn.  50;  Foster 
V.  Aitoaier,  42  Conn.  250. 

Where  one  purchases  property,  and  in  con- 
sideration therefor  promises  to  pay  the 
grantor's  debts  to  a  third  party,  such  prom- 
ise may  be  enforced  by  the  creditor. 

Bassett  v.  Bradley,  48  Conn.  224;  Root  v. 
Wright,  84  N.  Y.  74,  38  Am.  Rep.  495;  Law- 
rence V.  Foa,  20  N.  Y.  268;  1  tfones,  Mortg. 
§  749. 

The  rule  is  different  where  the  grantee 
only  purchases  the  equity  of  redemption,  and 
assumes   an   outstanding  mortgage. 

Meech  V.  Ensign,  49  Conn.  191,  44  Am. 
Rep.  225. 

The  taxes  are  privileged  in  order  of  pay- 
ment. 

Re  E,  8,  Qreeley  d  Co.  70  Conn.  498. 

Owing  to  the  public  interest  in  the  pay- 
ment of  taxes,  it  is  the  duty  of  the  receiver 
to  pa^  the  same. 

Smith,  Receiverships,  287;  Union  Trust 
Co,  V.  Illinois  Midland  R.  Co.  117  U.  S.  430, 
29  L.  ed.  963 ;  Central  Trust  Co.  v.  New  York 
City  d  N.  R.  Co.  110  N.  Y.  250,  1  L.  R.  A. 
260. 

Where  the  property  is  in  the  hands  of  a 
receiver  the  lien  of  tiie  state  for  taxes  has- 
priority  over  all  other  liens  and  claims  ex- 
cept judicial  costs. 

20  Am.  k  Eng.  Enc.  Law,  p.  236,  note  1'.. 

The  receiver  has  only  such  rights  and  title* 
as  the  corporation  had  in  the  property. 

Smith,  ileceiverships,  138;  Oreene  v.  A^ 
d  W.  Sprague  Mfg.  Co.  52  Conn.  361. 

There  must  be  a  full  compliance  with  aU 
the  provisions  relating  to  the  organization 
before  the  corporation  comes  Into  such  legal 
existence  as  enables  it  to  make  contracts 
with  third  persons. 

Naugatuck  Water  Co.  v.  Nichols,  58  Conn. 
408,  8  L.  R.  A.  637;  Johnston  v.  Allis,  71 
Conn.  214. 

If  the  subscribing  stockholders  do  not  le- 
gally complete  the  organization  they  remain 
unincorporated  persons  associated  in  busi- 
ness. 

New  Haven  Wire  Co.  Cases,  67  Conn.  394, 
5  L.  R.  A.  300. 

Messrs.  E.  P.  ArTlne  and  George  £» 
Beers,  for  the  receiver: 

There  are  several  reasons  why  this  receiv- 
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ership  cannot  be  treated  aa  a  receiyership 
over  the  partnership. 

The  partners  must  be  parties  to  the  suit, 
and  notice  roust  be  given  to  them. 

Boattoiok  ▼.  I  shell ,  41  Conn.  305. 

The  court  would  have  no  jurisdiction  to 
appoint  a  receiver  of  a  partnership  upon  the 
facts  disclosed  by  the  complaint 

Tomlinson  v.  Ward,  2  Ck>nn.  396. 

The  appointment  is  under  a  law  which 
provides  for  the  winding  up  of  a  corporation 
and  the  appointment  of  a  receiver  of  its  es- 
tate. 

Oreene  v.  Sprague  Mfg.  Co.  52  Conn.  330 ; 
Weto  Haven  Wire  Co.  Cases,  57  Conn.  352, 
S  L.  R.  A.  300. 

The  defendant  is  a  corporation. 

As  it  is  a  body  formed  under  a  law  pro- 
viding for  incorporation,  and  as  there  has 
been  at  least  a  colorable  compliance  with  the 
terms  of  that  law,  and  aa  it  has  exercised 
corporate  functions,  it  is  at  least  a  corpo- 
ration de  facto. 

MnTighe  v.  Macon  Constr.  Co.  94  Ga.  306, 
32  L.  R.  A.  208;  Re  Gibhs,  157  Pa.  59,  22 
L.  R.  A.  276. 

There  are  only  two  requisites  to  the  exist- 
ence of  a  corporation  de  facto, — viz.,  either 
a  charter  or  a  general  law  under  which 
a  corporation  with  the  powers  assumed 
might  have  been  created,  and  the  assumption 
of  such  powers. 

Methodist  Episcopal  Union  Church  v. 
Pickett,  10  N.  Y.  482;  Finncgan  v.  Noeren- 
berg,  52  Minn.  239,  18  L.  R.  A.  778. 

The  members  of  a  cle  facto  corporation  are 
not  liable  as  partners. 

2  Morawetz,  Priv.  Corp.  §S  746-748;  Staf- 
ford Nat.  Bank  v.  Palmer,  47  Conn.  443. 

The  corporation  is  not  liable  for  the  debts 
of  the  firm  because  it  succeeded  to  the  busi- 
ness. 

The  claimant  has  no  standin<^  because  of 
the  assumption  of  liability  in  the  bills  of 
sale. 

The  town  of  Mil  ford  was  a  total  stranger 
to  the  contract. 

No  fund  was  put  in  the  hands  of  the  cor- 
poration to  be  handed  over  or  divided. 

The  case  cannot  be  brought  thus  within 
the  exception  suggested  by  uie  cases  of  some 
other  courts,  where  assets  are  received  which 
in  equity  belong  to  a  third  person. 

Tlie  assets  which  were  transferred  were  a 
minus  quantity. 

A  man  cannot  acquire  rights  under  a  con- 
tract to  which  he  is  not  a  party. 

Price  V.  Boston,  4  Barn.  &  Ad.  433;  An- 
son, Contr.  HufTcut's  ed.  279,  280;  Hol- 
land, Jurisp.  5th  ed.  242;  Baxter  v.  Camp, 
71  Conn.  245,  42  L.  R.  A.  514;  Clapp  v.  Law- 
ton,  31  Conn.  95;  Meech  v.  Ensign,  49  Conn. 
191,  44  Am.  Rep.  225;  Mellen  v.  Whipple, 
1  Gray,  317;  LocJce  v.  Homer,  131  Mass.  93, 
41  Am.  Rep.  199;  Second  Nat.  Bank  v.  Grand 
Lodge  of  F.  d  A.  A.  Masons,  98  U.  S.  123, 
25  L.  ed.  75:  Borden  v.  Boardman^  157  Mass. 
410:  Prentice  v.  Brimhall,  123  Mass.  291; 
ETchnnge  Bank  v.  Rice,  107  Mass.  37,  9 
Am.  Rep.  1 ;  Linneman  v.  M cross,  98  Mich. 
178;  Chung  Kee  v.  Davidson.  73  Cal.  522; 
Buckley  y.Qray,  110  Cal.  339,  31  L.  R.  A. 
862. 
44  L.  R.  A. 


There  waj  no  consideration  for  the  as- 
sumption. 

The  contract  between  Lamkin  and  the  new 
company  waa  fraudulent. 

Fraud  is  a  necessary  legal  inference  from 
gross  and  known  overvaluation  of  property 
conveyed  in  payment  of  stock  subscriptions. 

Kelly  V.  Fourth  of  July  Min.  Co.  21  Mont. 
291,  42  L.  R.  A.  621;  Whitney  v.  Cody,  71 
Conn.  166;  Lathrop  v.  Atwood,  21  Conn. 
117:  Treat  v.  Stanton,  14  Conn.  445. 

The  only  paper,  so  far  ajs  appears,  evidenc- 
ing the  agreement  to  pay  debts,  is  the  bill  of 
sale,  which  is  not  signed  by  the  party  sought 
to  lie  charged. 

Gen.  Stat.  1366. 

The  agreement  is  hence  void  by  the  stat- 
ute of  frauds. 

Clapp  V.  Lawton,  31  Conn.  95;  Dillaby  v. 
Wilcox,  60  Conn.  71,  13  L.  R.  A.  643;  6 
Thomp.  Corp.  §  7740;  1  Reed,  Sut.  P>.  § 
340. 

The  fact  that  a  suit  for  the  appointment 
of  a  receiver  is  an  equitable  proceeding  does 
not  vary  the  rule. 

Keller  v.  Ashford,  3  Mackey,  444;  Baxter 
v.  Camp,  71  Conn.  245,  42  L/R.  A.  514. 

Taxes  are  not  preferred  in  a  receivership 
proceeding. 

The  right  of  the  state  to  be  preferred  rests 
exclusively  upon  statute. 

United  States  v.  State  Bank,  6  Pet  29,  8 
L.  ed.  308 ;  Middlesex  County  Freeholders  x. 
State  Bank.  29  N.  J.  Eq.  268,  Affirmed  in  30 
N.  J.  Eq.  311;  1  Kent,  Com.  248;  State  v. 
Harris,  2  Bail.  L.  598. 

Such  statutes  as  interfere  with  the  equal 
distribution  of  the  debtor's  assets  among  his 
creditors,  the  gi'eat  principle  of  the  insol- 
vency laws,  are  strictly  construed. 

Com.  V.  Phoenix  Bank,  11  Met.  129. 

Being  a  mere  assumed  debt,  liability  does 
not  extend  to  taxes. 

A  debt  due  a  county  or  town  is  not  a  debt 
due  to  the  state,  within  the  meaning  of  the 
insolvency  law. 

Hargrove  v.  Lilly,  69  Ga.  326. 

One  who  pays  taxes  is  not  subrogated  to 
the  rights  of  the  state  or  municipality  in 
bankruptcy  proceed in^rs. 

Re  Parker,  6  Ben.  286. 

When  taxes  are  collected  by  the  collector 
the  state  has  not  a  preferred  claim  against 
his  estate. 

Hargrove  v.  Lilly,  69  Ga.  326;  Walla^^e's 
Estate,  59  Pa.  40l;  Bent  v.  Hubbardston, 
138  Mass.  99. 

When  these  were  laid,  the  property  was 
in  custodia  legis. 

Walsh  V.  Raymond,  58  Conn.  251 ;  Brooks 
V.  Hartford,  61  Conn.  112. 

Baldwin,  J.,  delivered  the  opinion  of  the 
court: 

A  corporation  known  as  the  Baldwin  & 
Lamkin  Company  acquired,  in  payment  of 
subscriptions  to  its  capital  stock,  certain 
real  and  personal  property  formerly  belong- 
ing to  the  firm  of  Baldwin  k  Lamkin,  under 
conveyances,  part  of  the  consideration  for 
which  was  its  undertaking  to  pay  certain  of 
the  partnership  debts.  The  company  is  now 
in  tne  hands  of  a  receiver,  who  holds  the 
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property.  But  one  daim  againei  the  part- 
nership hae  been  preeented  to  him  for  allow- 
ance, and  that  is  a  bill  for  taxes  due  the 
town  of  Mi] ford.  Other  claims  to  a  large 
amount  hare  been  presented  for  liabilities 
contracted  by  the  corporation  in  the  course 
of  its  business  after  receiving  the  convey- 
ances in  question.  The  corporation  stepped 
into  the  shoes  of  the  partnership  in  respect 
to  certain  property  and  certain  debts.  There 
is  no  leffal  objection  to  such  a  contract,  and 
the  receiver  is  bound  to  fulfil  its  obligations 
so  far  as  he  hafl  assets  which  are  equitably 
applicable  to  the  purpose.  Waterman's  Ap- 
peal, 26  Conn.  96,  108.  No  right  of  action 
at  common  law  was  given  to  the  creditors 
whom  it  was  designed  to  secure.  Clapp  v. 
Latcton,  31  Conn.  95;  Baxter  v.  Camp,  71 
Conn.  245,  42  L.  R.  A.  614.  If  the  town  of 
Milford  be  one  of  them,  it  has  only  an  equit- 
able claim  derived  from  the  partners,  who 
made  this  provision  for  it.  But  their  mani- 
fe9>t  object  in  the  conveyances  from  Baldwin 
to  Lamkin  and  Lamkin  to  the  corporation 
was  to  shift  the  firm  liabilities,  in  whole  or 
part,  upon  a  corporation  which  should  suc- 
ceed to  its  property  and  continue  its  busi- 
ness. It  was  to  be  little  more  than  the 
partnership  under  a  new  foi-m.  To  accom- 
plish this  it  was  necessary  (Gen.  Stat.  §§ 
1947,  1948)  to  represent  it  to  the  world  as 
possessed  of  a  certain  capital,  of  which  20 
per  cent  had  been  paid  in  in  cash;  and  this 
was  done.  Upon  the  credit  of  tikia  capital 
the  corporation  afterwards  contracted  debts 
of  its  own  to  a  considerable  amount,  which 
have  been  allowed  by  the  receiver.  These 
must  be  satisfied  in  full  before  anything  can 
be  paid  on  the  partnership  debts. 

The  provisions  as  to  the  latter,  in  tihe 
deeds  of  conveyance,  created  no  specifie 
charge  in  terms  upon  the  property  conveyed. 
They  were  referred  to  as  part  of  the  consid- 
eration; but  the  title  transferred  was  abso- 
lute. No  equity  to  such  a  charge  followed 
it,  unless  in  favor  of  the  partners ;  and  those 
now  claiming  under  them  must  work  through 
their  equities,  and  can  have  no  rights  supe- 
rior to  theirs.  Case  v.  Beauregard,  99  U.  S. 
119,  25  L.  ed.  370.  It  is  plain  that  neither 
Baldwin  nor  Lamkin  could  divert  to  the  dis- 
charge of  his  own  liabilities  property  on  the 
faith  of  which  the  corporation,  with  his  aid 
and  consent,  had  gained  credit  for  itself,  and 
which  ^vas  necessarv  to  satisfv  the  indebted- 
ness  thus  contracted.  The  partnership  cred- 
itors must  be  postponed  under  the  same  rule. 
Ashmead's  Appeal,  27  Conn.  241,  247.  Sub- 
ject to  such  postponament,  so  many  of  their 
claims  are  prima  facie  entitled  to  be  al- 
lowed as  were  embraced  in  those  amounting 
to  $61,000,  which  the  corporation  assumed 
by  vote  of  the  directors  on  February  14, 
1808.  The  conveyance  to  it  by  Lamkin,  its 
principal  stockholder,  made  the  next  day,  in 
which  it  is  part  of  the  expressed  considera- 
tion that  it  shall  assume  and  pay  all  tJhe 
liabilities  of  the  partnership,  cannot  avail  in 
his  favor,  or  in  favor  of  those  claiming 
through  him,  to  enlarge  its  obligation,  in  the 
absence  of  proof  that  the  insertion  of  this 
clause  was  authorized  or  ratified  by  the  cor- 
poration. 
44  L.  R.  A. 


It  la  found  that  the  firm  in  fact  owed  a 
sum  exceeding  $61,000  by  several  thousand 
dollars.  The  burden  is  upon  the  town  of 
Milford  to  show  that  its  claim  for  taxes  waa 
included  in  the  debts  estimated  at  $61,000. 
Unless  that  be  shown,  it«  claim  for  the  taxes 
assessed  against  the  partnership  should  be 
disallowed.  If  that  be  shown,  this  claim 
should  be  treated  as  if  it  had  been  presented 
by  Lamkin  after  he  had  paid  the  amount  due 
upon  it  to  the  town.  The  equities  that 
might  arise  in  that  event  between  him  and 
the  receiver  we  cannct  fully  determine  upon 
the  facte  found.  It  may  be  that  the  latter 
could  properly  set  up  as  a  defense  in  whole 
or  in  part  the  falsity  of  the  estimates  upon 
which  the  capitalization  of  the  corporation 
was  based. 

The  taxes  assessed  against  the  corporation 
upon  the  real  estate  in  the  hands  of  the  re- 
ceiver should  be  allowed,  and  are  entitled  to 
a  preference.  As  to  them,  the  only  effect  of 
the  receivership  was  to  change  the  mode  of 
collection.  To  levy  a  warrant  upon  property 
thus  in  the  custody  of  the  court  would  be  in- 
admissible; but  this  is  because  the  fund  is  al- 
ready in  course  of  judicial  administration, 
and  may  be  said  to  be  held  by  the  receiver 
in  equitable  execution.  Re  Tyler,  149  U.  S. 
164,  183,  37  L.  ed.  089,  695.  In  the  settle- 
ment of  the  estate  of  an  insolvent  debtor,  in 
the  court  of  probate,  "all  lawful  taxes'*  are 
entitled  to  a  priority  of  payment  Gen.  Stat. 
§  532;  Pub.  Acts  1889,  p.  20.  If  such  an  es- 
tate is  settled  in  a  court  of  equity  through 
the  agency  of  a  receiver,  the  same  rule  must 
be  applied.  The  principles  which  determine 
the  rights  of  creditors  cannot  be  varied  be- 
cause presented  in  one  forum  rathei:  than 
another,  under  the  same  government.  Re 
Waddell'Entz  Co.  67  Conn.  324,  338;  Re  E. 
8.  Greeley  d  Co.  70  Conn.  494. 

The  title  to  the  land  remained  in  the  cor- 
poration, only  the  possession  passing  to  the 
receiver.  It  was  therefore  properly  listed 
for  taxation  in  the  name  of  ttie  corporation. 
Gen.  Stat.  §  3805. 

As  to  cash  realized  by  a  receiver  from 
sales,  and  held  temporarily  to  await  an  ordei 
of  distribution,  a  different  rule  may,  undei 
certain  circumstances,  be  applied.  Brooks 
V.  Hartford,  61  Conn.  112. 

This  preference  can  in  no  event  extend  to 
the  claim  founded  on  the  taxes  due  from  the 
partnership.  The  statute  refers  only  to 
taxes  assessed  against  the  insolvent  debtor. 
It  is  not  one  to  be  extended  by  construction 
beyond  the  plain  meaning  of  its  terms. 
Taxes  assessea  against  third  parties,  which 
the  insolvent  debtor  has  promised  them  id 
pay,  may  be  a  proper  foundation  of  a  claim 
against  his  estate;  but  the  claim  itself  will 
be  simply  on  his  own  contractual  obligation. 

The  form  in  which  the  town  presented  its 
claim  was  not  well  adapted  to  express  the 
real  matter  in  demand.  There  should  have 
been  a  statement  that  the  taxes  agaimst  the 
pwLi-lnership  were  assumed  by  the  corpora- 
tion, and  that  Lamkin,  with  whom  the  con- 
tract was  made,  has  presented  no  claim  up- 
on it  against  its  estate.  For  want  of  this, 
the  equity  which  the  town  intended  to  set  up 
was  left  without  any  proper  support.    No 
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exception  on  this  score,  however,  hayii^ 
been  taken  to  the  claim,  tihe  informality  JA 
to  be  treated  as  waived.  Coihren's  Appeal, 
59  Conn.  545. 

The  evidence  offered  by  t^e  town  and  ob- 
jected to  by  the  receiver  was  relevant  and 
admissible.  It  went  to  show  the  true  char- 
acter of  the  transaction  out  of  which  the 
equities  in  favor  of  the  town  accrued,  as  com- 
pared with  the  outward  form  which  it  as- 
sumed in  Hhe  proceedings  incident  to  the  or- 
ganization of  the  corporation. 

It  did  not  follow  from  the  facts  proved 
that  Idle  corporation  never  came  into  exis- 
tence. There  was  at  least  a  corporation  de 
facto,  and  it  is  immaterial,  as  respects  the 
claims  of  the  town,  whether  it  was  or  was 
not  one  de  jure  also.  Canfield  v.  Qregory, 
66  Conn.  9,  17.  A  corporation  de  facto  is, 
in  plain  English,  a  corporation  in  fact.  It 
can  incur  obligations  as  a  corporation  which 
do  not  bind  those  who  associated  to  consti- 
tute it  in  their  individual  capacities,  and 
from  which  they  cannot,  by  procuring  the 
appointment  of  a  receiver,  enable  it  to  escape. 
Every  liability  of  the  Baldwin  &  Lamkin 
Company  is  me -proper  subject  of  a  claim 
against  its  esta^te  in  the  present  action, 
like  receiver  is  its  receiver,  not  that  of  the 
partnership;  nor  is  he  bound  to  fulfil  the 
])arti  ei;&liip  obligations,  except  so  far  as  they 
may  have  been  assumed  by  the  corporation. 
ThSit  liability  rests  on  a  mere  personal  con- 
tract, and  is  secured  by  no  hen  upon  the 
property  wliidh  it  received.  T^e  town,  so 
far  as  the  partnership  taxes  are  concerned, 
must  claim  under  the  contract  of  the  corpo- 
ration, and  has  no  claim,  unless  there  was  a 
corporation  capable  of  contracting  with  it. 
As  to  its  demand  for  taxes  assessed  against 
the  corporation,  that  rests  equally  upon  the 
existence  of  the  corporation  as  a  holder  of 
the  legal  title  to  the  land  assessed.  They 
are  due  from  the  corporation  or  its  repre- 
sentatives, and  the  claim  was  properly  pre- 
sented against  its  estate,  and  against  that 
only. 

That  the  partnership  was  insolvent  did  not 
show  that  the  corporation  originally  was, 
since  some  of  the  partnership  creditors  were 


subscribers  to  its  capital,  and  thus  converted 
their  claims  into  stock.  But  had  it  been  in- 
solvent from  the  b^inning,  this  would  not 
have  varied  its  character  as  a  oorporation 
de  facto,  nor  the  relations  of  the  receiver  to 
the  property  which  came  down  from  the 
partnership,  so  far  as  concerns  the  daim^ 
for  taxes  presented  in  this  prooeeding. 

The  receiver  claims  that  in  no  event  could 
the  oorporation  be  bound  to  respond  to  the 
partnership  obligations,  because  of  the  stat- 
ute of  frauds.  Gen.  Stat.  {  1366.  llie  vote 
of  the  directors  of  a  corpomtion,  duly  re- 
corded, is  a  sufficient  memorandum  in  writ- 
ing, and  the  signature  of  ihe  recording  officer 
in  attestation  of  the  minutes  a  sufficient 
signing  by  the  party  to  be  charged.  It  U 
found  that  the  vote  of  the  directors  of  the 
Baldwin  &  Lamkin  Company  was  passed  at 
a  meeting  at  which  all  oi  them  were  present. 
It  thereupon  became  the  duty  of  the  clerk  of 
the  board  to  record  it,  and  at  a  proper  time 
verify  the  record  by  his  signature.  The  law 
presumes,  in  the  absence  of  evidence  to  the 
contrary,  that  all  this  was  done.  Lane  v. 
Brainerd,  30  Conn.  565 ;  Chase  ▼.  Tuttle,  5> 
Conn.  455,  468. 

The  superior  court  is  advised  that  the  tax- 
es assessed  against  the  corporation  on  the 
list  of  1898  should  be  paid  next  after  the  ex- 
penses of  executing  tne  tn»t  and  settling 
the  estate,  agreeably  to  the  rule  prescribed 
in  Qen.  Stat.  §  532,  that  the  claim  for  taxes 
assessed  against  the  partnership  is  not  a 
lien  or  charge  upon  an^  of  the  property  in 
the  hands  of  the  receiver,  and  can  in  no 
event  be  a  preferred  claim,  or  paid  at  all  un- 
til after  all  claims,  other  than  those  founded 
on  the  assumption  by  the  oorporation  of  the 
partner^ip  obligations,  have  been  paid  in 
full,  and  that  whether  it  should  be  allowed 
at  all  should  be  determined  upon  the  prin- 
ciples laid  down  in  the  foregoing  opinion, 
with  the  aid  of  any  further  evidence  which 
may  be  necessary  to  present  all  the  matetial 
facts. 


The  other  Judges  concurred,  except 
eraley,  J.,  who  dissented. 


GEORGIA  SUPREME  COURT. 


PULLMAN'S     PALACE-CAR    COMPANY, 

Plff,  in  Err., 

V. 

L.  H.  HALL. 


( 


Ga, 


) 


*1.  A  aleepinsr-car  company  ta  not  lia- 
ble to  a  pasaenver  for  the  loaa  by 
tbeft  of  peraonal  elfecta  taken  into  the 
car  by  the  passenger  for  his  own  use,  and  of 
which  he  retains  possession,  either  under  the 
rales  which  apply  to  an  innkeeper  for  the  loss 

•Headnotes  by  Littlb,  J. 


of  the  goods  of  his  gnest,  or  those  of  a  car- 
rier for  the  loss  of  baggage  intrusted  to  ft 
to  transport.  Such  a  company  owes  to  a 
passenger  the  duty  of  exercising  reasonabI<* 
care  to  guard  the  property  of  the  passenger 
from  theft ;  and  If,  through  the  want  of  such 
care,  the  personal  effects  of  the  passenger, 
such  as  he  might  reasonably  carry  with  him. 
are  stolen,  the  company  Is  liable  therf'fnr 
But  If  such  reasonable  care  shall  have  bp^n 
used,  and  each  personal  goods  are  stolen  bv 
one  not  its  employee,  such  company  Is  not  re- 
sponsible for  the  loss. 
2.  The  company  bavinar  abo^vn  In  thin 
caae  tbat  after  tbe  ear  badffone  about 
one  mile  from  tbe  atatlon,  and  in  cross- 
ing another  road,  the  speed  had  been  reduced 


NOTB. — As  to  liability  of  sleeping-car  com- 
lianles,  see  also  Mann-Boudoir  Car  Co.  v.  Dupre 
(C.  C.  App.  5th  C.)  21  L.  R.  A.  289,  and  note; 
44  L.  R.  A. 


also  Ball  y.  Chesapeake  &  O.  R.  Co.  (Va.)  32  U 
R.  A.  702 ;  and  Pullman's  Palace  Car  Co.  ?. 
Martin   (Ga.)  29  L.  R.  A.  498. 


See  aUo  45  L.  R.  A.  7(i7 :  47  L.  R.  A.  2Sn. 
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to  about  five  or  six  mlleB  an  hour,  that  the 
rear  door  was  securely  locked,  that  the  con- 
ductor and  porter  were  guarding  the  open 
door  In  front,  when  it  appears  that  a  thief 
on  the  outside  caught  on  to  the  moving  car, 
and,  standing  on  a  rod  underneath  the  car, 
took  the  yallse  from  the  seat  and  drew  it 
through  the  window,  the  loss  of  the  valise  is 
not  to  be  attributed,  under  the  circumstances 
of  the  theft,  to  the  want  of  reasonable  care 
exercised  by  the  company  for  its  protection. 
The  company  not  being  an  insurer  of  the 
goods  against  theft,  or  having  the  exclusive 
custody  of  the  valise  for  transportation,  and 
showing  its  servants  to  be  on  watch  at  the 
only  open  entrance  to  the  car  at  the  time, 
reasonable  care  would  not  require  It  also  to 
specially  guard  the  windows  of  a  moving 
train. 
tS.  In  -view  of  the  admitted  facts  npon 
wl&lcli  this  case  was  tried  before  a  Jury 
in  a  justice*s  court,  and  the  legitimate  infer- 
ences that  may  be  drawn  therefrom,  as  well 
as  In  view  of  an  absence  of  proof  on  material 
points  which  the  admission  leaves  in  doubt, 
there  was  testimony  authorising  the  con- 
clusion that  the  defendant  company  had  not 
overcome  the  burden  resting  upon  it,  to  show 
it  was  in  the  exercise  of  reasonable  care  in 
protecting  the  property  of  the  passenger 
from  theft.  Such  questions  being  peculiarly 
for  the  jury,  and  the  only  error  assigned  in 
the  petition  for  certiorari  being  that  the  ver- 
dict was  contrary  to  law  and  evidence,  the 
judge  of  the  superior  court  did  not  abuse  his 
discretion  in  overruling  the  petition. 

(March  16,   1899.) 

ERROR  to  the  Superior  Court  for  Fulton 
County  to  review  a  judgment  in  favor 
•of  plaintiff  in  an  action  brought  to  hold  de- 
fendant liable  for  the  loss  of  j)laintiflf's  va- 
lise while  he  was  a  passenger  in  one  of  de- 
fendant's cars.    Reversed. 

The  facts  are  stated  in  the  opinions. 

Measre,  Dorsey,  Brewster,  Sc  Howell, 
■for  plaintiff  in  error: 

Under  the  law  and  facts  there  is  no  lia- 
bility in  this  case.  Can  it  be  said  that  the 
employees  failed  to  exercise  that  degree  of 
•care  which  under  the  circumstances  they 
were  bound  to  exercise,  and  were  therefore 
negligent? 

PutUnan  Palace  Car  Oo.  v.  Martin,  92  Ga. 

164. 

It  is  the  unexpected  that  happened;  and 
a  man  can  look  back,  and  tell  better  what 
would  have  prevented  the  theft  than  one  can 
reasonably  contemplate  a  protection  against 
fiome  unforeseen  occurrence. 

Perhaps  Hall  was  negligent  in  thus  leav- 
ingjiis  baggage  anyway. 

Whitney  v.  Pullman' 8  Palace  Car  Co.  143 
Mass.  243 ;  Pullman  Palace  Car  Co.  v.  Mar- 
tin, 92  Ga.  162,  95  Ga.  314,  29  L.  R.  A.  498. 

If  the  passenger  retains  the  custody  of  his 
•baggage,  the  carrier  is  liable  only  in  cases 
where  the  loss  is  due  to  the  negligence  or 
misconduct  of  its  servants  or  agents. 

Pullman  Palace  Car  Co.  v.  Oaylord,  6  Ky. 
li.  Rep.  279,  23  Am.  L.  Reg.  N.  S.  788:  3 
Am.  &  Eng.  Enc.  Law,  2d  cd.  pp.  547,  548; 
Welch  V.  Pullman  Palace  Car  Co.  1  Sheldon, 
4.57,  16  Abb.  Pr.  N.  S.  352. 

tJ'aragraph  3  by  Lewis,  J.,  dissenting. 
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In  the  ordinary  railway  car  a  passenger 
may  sleep,  but  it  is  at  his  own  risk  that  he 
does  so.  He  is  the  custodian  of  the  property 
retained  in  his  possession,  and  he  must  look 
out  for  it.  Is  there  any  difference  where 
a  passenger  is  in  a  sleeper,  aiMi  awake? 

Dargan  v.  Pullman  Palace  Car  Co.  2  Tex. 
App.  Civ.  Cas.  (Willson)  607;  Hutchinson, 
Carr.  §§  677-710. 

Mr.  W.  J.  Speaira,  for  defendant  in  er- 
ror: 

If  the  plaintiff  in  error  so  negligently 
watched  wnile  the  passenger  slept  as  to  allow 
her  nooney  and  jewels  to  be  stolen,  he  was  li- 
able. 

Pullman  Palace  Car  Co.  v.  Martin,  92  Ga. 
161. 

Smoking  is  as  much  the  privilege  of  the 
passenger  aa  sleeping, — a  special  room  being 
assigned  for  that  purpose.  If  the  plaintiff 
in  error  watches  so  negligently  while  the 
passenger  smokes  that  his  valise  is  stolen, 
why  shall  he  not  be  liable?  He  is  paid  to 
watch;  he  was  in  control  of  the  valise,  and 
put  it  in  the  place  it  was  stolen  from. 

Pullman's  Palace  Car  Co.  v.  Martin,  95 
Ga.  314,  29  L.  R.  A.  498;  Kates  v.  Pullman's 
Palace  Car  Co.  95  Ga.  810;  Pullman's  Pal- 
ace Car  Co.  V.  Harvey,  101  Ga.  733 ;  Code,  § 
2935;  Rockwell  v.  Proctor,  39  Ga.  105; 
Bohler  V.  Owens,  60  Ga.  185;  Murchison  v. 
Hergent,  69  Ga.  206,  47  Am.  Rep.  754. 

Negligence  being  a  question  for  the  jury, 
and  the  jury  having  passed  upon  this  case, 
the  verdict  of  the  jury  and  judgment  of  the 
court  below  should  not  be  disturbed, — es- 
pecially inasmuch  as  they  are  both  supported 
by  the  evidence. 

I«ittle,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  in  error  brought  suit  in  a 
justice's  court  against  the  car  company  for 
^30.50,  being  the  value  of  a  valise  and  its 
contents.  Judgment  in  his  favor  was  ren- 
dered for  the  amount  for  which  he  sued.  The 
car  company  filed  its  petition  for  certiorari, 
after  hearing  Which  the  judge  of  the  superior 
court  sustained  the  judgment  rendered  in 
the  justice's  court,  and  dismissed  the  cer- 
tiorari.   The  car  company  excepted. 

The  case  was  tried  in  the  justice's  court  on 
an  agreed  statement  of  facts,  as  follows: 
"It  is  agreed:  That  L.  H.  Hall,  the  plain- 
tiff, was  a  passenger  on  the  car  Suwanee  on 
October  25,  1894:  said  car  leaving  Cincin- 
nati at  8  P.  M.  That  said  passenger,  Hall, 
occupied  room  H,  assigned  him  by  porter; 
porter  placing  valise  therein,  in  said  car. 
Said  passenger  Hall  took  on  board  the  ar- 
ticles set  out  in  the  bill  of  particulars  at- 
tached to  the  suit;  and  it  is  agreed  that  the 
valuation  therein  placed  on  said  articles  is 
correct  and  reasonable.  L.  H.  Hall  was  ac- 
companied by  W.  C.  Rawson.  They  engaged 
two  lower  berths  in  the  same  state  room,  and 
on  going  into  the  state  room,  found  the  win- 
dow up,  and  put  the  window  down.  They 
together  left  their  valises  in  the  state  room, 
an'S  went  forward  to  the  smoking  room,  just 
before  the  train  started.  Afterwards,  as 
they  were  leaving  the  station,  and  as  they 
were  passing  through  yard,  and  as  train  No. 
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3  on  the  Q.  ft  C.  (this  being  the  train  Hall 
waa  on),  was  slowing  up  at  the  C.  H.  &  D. 
crossing  about  1  mile  from  the  Central  Depot, 
from  which  they  started,  and  from  where 
plaintiff  boarded  the  train,  the  porter, 
Wright,  caught  young  man  taking  a  large 
and  small  valise  from  the  room  U.  When 
the  thief  saw  the  porter  he  dropped  the  large 
valise,  but  succeeded  in  getting  away  with 
the  small  valise;  this  beine  the  valise  of  the 
plaintiff.  At  this  point  the  porter  ran  for- 
ward to  the  smoking  room  and  pulled  the  air 
cord,  and  was  asked  at  that  time  by  Mr. 
Rawson  what  he  was  doing  that  for,  when  he 
intormed  Rawson  that  someone  had  stolen  a 
valise  out  of  one  of  the  state  rooms.  Rawson 
and  Hall  went  bank  to  see,  and  found  that 
the  thief  had  gotten  Mr.  Hall's  and  would 
have  gotten  Rawson's  but  for  the  efforts  of 
the  porter,  who  caueht  Rawson's  valise  as 
the  tnief  was  taking  it  through  the  window. 
One  door  of  the  car  was  lock^,  and  the  con- 
ductor and  the  porter  stood  at  the  open  end 
of  the  car;  and  Rawson  does  not  know  how 
the  thief  could  have  gotten  in  the  car,  as 
everyone  was  required  to  show  a  ticket  be- 
fore entering  station,  and  a  sleeping-car 
ticket  before  getting  on  board  the  car.  Va- 
lise was  taken  from  open  window  in  the  side 
of  car  from  room  H;  the  thief  being  on  out- 
side, dinging  to  window,  and  standing  on 
hog  chain  of  car.  The  porter,  Wright,  was 
in  the  aisle  of  the  car  at  the  time,  and  saw 
two  tramps  hanging  on  the  outside  of  car, 
and  ran  them  off.  Conductor's  attention 
was  immediately  called  to  same,  and  train 
was  stopped,  but  too  late  to  get  the  valise. 
By  the  time  the  train  was  stopped  the  men 
had  gotten  too  far  away,  and  it  was  impos- 
sible to  catch  them.  No  suspicious  person 
was  noticed  by  the  conductor  or  porter  in  the 
car.  As  tram  passed  by  Big  Four  yards, 
where  the  valise  was  stolen,  it  was  going  at 
the  rate  of  from  6  to  6  miles  an  hour.  Con- 
ductor and  porter  did  all  they  could  to  save 
valise  after  thief  was  discovered." 

1.  Under  these  admitted  facts  the  question 
arises,  first,  What  is  the  liability  off  a  sleep- 
ing-car company  to  its  passengers  for  per- 
sonal baggage  which  the  passenger  takes 
with  him  in  the  sleeping  car?  This  court 
has,  in  two  cases  heretofore  considered, 
ruled  upon  the  liability  of  a  sleeping-car 
company  for  the  loss  of  goods  of  a  passenger, 
when  the  same  were  lost  at  night,  when  the 
passenger  was  sleeping.  In  the  case  of  Kates 
v.  Pullman's  Palace  Car  Co,  95  Ga.  810,  the 
action  was  to  recover  the  value  of  certain 
money  and  papers  which  it  was  alleged  were 
taken  from  the  pocket  of  the  plaintiff's  cloth- 
ing at  night.  This  court  in  that  case  did  not 
undertake  to  define  the  precise  relation 
which  existed  between  a  sleeping-car  com- 
pany and  a  passenger,  but  ruled  that,  from 
the  character  of  the  business  in  which  the 
company  was  engaged,  a  duty  on  the  part  of 
the  company  was  created,  to  exercise  some 
watch  and  care  over  the  passenger,  and,  with- 
in certain  reasonable  limits,  over  his  property 
as  well,  and  that  if  a  loss  occurs  the  burden  of 
proof  is  on  the  company  of  showing  that  it 
exercised  such  reasonable  care  during  the 
44  L.  R.  A. 


hours  of  the  night  aa  waa  necessarj  to  Becare- 
the  safety  of  the  passenger's  property,  and 
that  the  loss  was  not  oconaioned  oecause  of 
the  failure  on  the  part  of  the  employees  of 
the  company  to  do  so.    The  other  case  to- 
which  we  refer  is  that  of  PulUnan'a  Palace 
Car  Co.  V.  Harvey,  101  Ga.  733.    There  this 
court  was  asked  to  reverse  the  ruling  made- 
in  the  Katea  Case,  95  Ga.  810;   but,  after 
consideration,  adhered  to  such  ruling.  Chief 
Justice  Simmons,  in  rendering  the  opinion  in 
the  case,  said  that  the  law  as  to  the  liability 
of  sleeping-car  companies  is  not  wdl  settled. 
Courts  in  different  states  have  laid  do^n  dif- 
ferent rules  as  to  their  liability.     And  he- 
suggests  that  legislation  should  be  had,  de- 
fining the  exact  liability  of  sleeping-car  com- 
Sanies  to  a  passenger  for  loss  of  goods.     In- 
etermining  the  question  now  under  consid- 
eration, it  seems  to  be  necessary  to  define 
and  fix  the  rule  of  liability  which  attaches 
to  a  sleeping-car  company  for   the  loss  of 
goods  which  were  stolen  by  someone  not  in 
the  employ  of  the  company,  and  while  the- 
passenger  was  awake.     A  fair  examination 
,of  the  question  renders  it  necessary  to  note- 
that  the  passenger  whose  valise  was  taken 
from  his  berth,  or  state  room,  under  the  evi- 
dence in  this  case,  had,  on  reaching  the  car,, 
delivered  to  the  porter  of  the  car  his  valise., 
as  is  customary,  and  that  the  valise  had  been 
taken  to  the  state  room  or  berth  which  had 
been  assigned  to  the  passenger,  and  in  his 
presence  there  deposited;   that,  finding  thp 
window  to  the  berth  or  state  room  open,  the 
passenger  closed  it,  and  then,  leaving  his  va- 
lise, went  forward    to    the  smoking  room; 
that  in  no  other  manner  did  the  company,  by 
its  employees,  have  charge  of  such  baggage. 
Also,  tlie  other  facts,  that  the  rear  door  of  Uie- 
car  was  locked,  and  the  conductor  and  por- 
ter stood  at  the  front  door  of  the  car;  that 
while  the  car  was  in  motion  the  valise  was 
taken  by  a  thief,  who  stood  on  a  rod  under- 
neath the  car,  on  the  outside,  and  abstracted* 
it  through  the  window.     In  the  case  of  Blum 
V.  Southern  Pullman  Palace  Car  Co.  1  Flipp. 
500,  as  cited  in  Voss  v.  Wagner  Palace  Car 
Co.  16  Ind.  App.  271,  a  number  of  reasons- 
are  given  why  a  sleeping-car  company  is  not 
liable  as  an  innkeeper.     Among  those  rea- 
sons are  the  following:     "The  peculiar  con- 
struction of  sleeping  cars  is  such  as  to  ren- 
der it  almost  impossible  for  the  company, 
even  with  the  most  careful  watch,  to  protect 
the  occupants  of  berths  from  being  plundered 
by    the    occupants    of    adjoining    sections." 
That  the  innkeeper  is  given  a  lien  upon  the 
goods  of  his  guests  for  the  price  of  their  en- 
tertainment.    That  the  inntceeper  is  obliged 
to  receive  every  guest  who  applies  for  en- 
tertainment, while  the  sleeping-car  company 
receives    only    first-class    passengers.     That 
the  innkeeper  is  bound  tq  furnish  food  as 
well  as  lodging,  and  to  receive  and  care  for 
the  goods  of  his  guests,  and,  unless  other- 
wise provided  by  statute,  his  liability  is  un- 
restricted in  amount,  while  the  sleeping-car 
company  contracts  to   furnish   a  bed  only* 
That  the  conveniences  of  the  inn  are  impera- 
tive necessities  to  the  traveler;  a  sleeping- 
car  is  not.     That  the  inn-keeper  has  a  right 
to  exclude  from  his  house  all  but  his  guests- 
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and  servants ;  the  sleeping-car  company  must 
admit  the  employees  of  the  train  to  collect 
fares  and  control  its  movements.    That  the 
sleeping-oar    company    cannot    protect    its 
guests  in  all  particulars,  because  the  con- 
ductor of  the  train  has  a  right  to  put  them 
off  for  nonpayment  of  fare  or  for  a  violation 
of  rules.    The  court  in  that  case  then  ruled 
that  sleeping-car  companies  are  not  subject 
to  a  passenger,  as  an  innkeeper.     The  cases 
of  Pullman  Palace  Car  Co.  v.  Smith,  73  111. 
360,  24  Am.  Rep.  258,  and  Pullman  Palace 
Car  Co.  V.  Gaylord  [6  Ky.  L.  Rep.  279],  23 
Am.  L.  Reg.  N.  S.  788,  held  that  a  sleeping- 
car  company  is  not  liable  for  loss  of  the  ef- 
fects of  a  passenger,  as  a  carrier,  because  it 
is  not  a  carrier;  that  the  railway  company 
is  the  carrier ;  that  the  carrier's  liability  de- 
pends upon  his  possession  of  the  goods;  that 
a  sleeping-car  company  does  not  have  posses- 
sion of  the  goods, — they  are  in  the  control  of 
tlie  passenger.     It  was  also  ruled  in  Lewis 
V.  New  York  Sleeping  Car  Co.  143  Mass.  267, 
58  Am.  Rep.  135,  that  a  sleeping-car  company 
was  not  liable  as  a  common  carrier  nor  as  an 
innholder.  But  each  of  these  cases  rules  that 
it  is  a  clear  duty  of  the  car  company  to  use 
reasonable  care  to  guard  the  personal  effects 
of  passengers  from  theft,   and    if,    through 
want  of  such  care,  such  as  he  might  reason- 
ably carry  with  him  are  stolen,  the  company 
is  liable.    The  rule  of  liability  is  stated  by 
the  Texas  supreme  court  in  the  case  of  Pull- 
man Palace  Car  Co.  v.  Pollock,  60  Tex.  120, 
as  follows:     While  a  sleeping-car  company 
does  not  assume  towards  personal  baggage 
taken  into  a  car  by  a  passenger  the  duties 
and  liabilities  which  the  common  law  im- 
poses upon  conunon  carriers  as  to  ordinary 
freight,  or  upon  an  innkeeper  as  to  guests, 
it  is  responsible  in  the  same  way  as  any  com- 
mon carrier   for  a  failure  to   perform   the 
duties  which  devolve  upon  a  common  carrier 
in  relation  to  bagf^e  of  a  passenger  which 
is  not  given  into  its  exclusive  custody;  and 
if,  through  a  failure  of  the  company  to  exer- 
cise  reasonable   care,   the    passenger's    bag- 
gage is  stolen,  the  company  is  liable  there- 
for.    In  2  Shearm.  &  Redf .  Neg.  5th  ed.  §  526, 
the   author,   discussing   this   subject,   savs: 
"For  obvious  reasons  the  rule  of  absolute  lia- 
bility of  a  carrier  of  goods  or  innkeeper  is 
not  extended  to  cases  of  theft  from  passen- 
gers occupying  berths  in  a  sleeping  car;** 
and,  citing  Carpenter  v.  New  York,  N.  H.  d 
B.  R.  Co.  124  N.  Y.  53,  11  L.  R.  A.  759,  says: 
"It  is  properly  held,  in  view  of  such  arrange- 
ments [of  berths],  and  of  the  powerlessness 
of  a  sleeping  passenger  to  defend  his  prop- 
erty from  theft,  or  his  person  from  assault, 
that  it  is  part  of  the  contract  of  hiring  the 
privilege  of  occupying  a  berth  that  protec- 
tion should  be  afforded  him  by  the  car  pro- 
prietor, with  a  degree  of  care  and  vigilance 
commensurate  with  the  danger  to  which  he 
is  exposed."     Mr.  Wharton,  in  hi  a  Law  of 
Negligenoe,  7th  ed.  §  610,  says :     "It  has  been 
urged  that  such  a  proprietor  [sleeping-car 
company]   is,  if  not  a  fommon  carrier,  at 
least  an  innkeeper,  and  therefore  an  insurer 
of  the  property  of  his  guests.     But  it  has 
been  ruled  in  several  cases  that  such  a  pro- 
prietor is  not  either  a  common  carrier  or  an 
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innkeeper,  but  is  a  special  bailee,  who  is  not 
an  insurer,  but  is  charged  with  the  duty  of 
exercising  in  his  business  a  degree  of  cart 
and  diligence  proportioned  to  ri3cs  to  which 
those  engaging  places  in  his  cars  are  ex- 
posed." 4  Elliott,  Railroads,  §  1623,  sums 
up  from  the  rules  in  adjudicated  cases  as 
follows:  ''Our  conclusion  is  that  where  the 
passenger  takes  his  baggage  into  the  coach 
with  him,  and  does  not  place  it  in  charge  of 
the  railroad  company  or  of  the  sleeping-car 
company,  that  neither  company  is  liable,  un- 
less the  loss  of  the  baggage  was  caused  bv 
the  negligence  of  one  of  the  companies." 
Ray,  in  his  work  on  Negligence  of  Imposed 
Duties,  Passenger  Carriers  (pn.  241,  242), 
citing  authorities,  says:  "Wnile  it  [the 
sleeping-car  company]  is  not  liable  as  a  com- 
mon carrier  or  as  an  innholder,  as  is  said  by 
some  of  the  authorities,  .  .  .  it  is  its 
duty  to  use  reasonable  care  to  guard  the  pas- 
senger from  personal  injury  ana  his  property 
from  theft;  and  if,  through  want  of  such 
care,  .  .  .  the  personal  effects  of  a  pas- 
senger, such  as  he  might  reasonably  carry 
with  him,  are  stolen,  the  company  is  liable 
therefor."  See  also  Stevenson  v.  Pullman 
Palace  Car  Co.  (Tex.  Civ.  App.)  26  S.  W. 
112;  Pullman  Palace  Car  Co.  v.  Smith,  73 
111.  360,  24  Am.  Rep.  258;  Chamberlain  v. 
Pullman  Palace  Car  Co.  55  Mo.  App.  474; 
Henderson  v.  Louisville  do  N.  R.  Co.  20  Fed. 
Rep.  437 ;  Belden  v.  Pullman  Palace  Car  Co. 
(Tex.  Civ.  App.)  43  S.  W.  22.  While  there 
are  decisions  of  a  number  of  courts  which 
have  held  sleeping-oar  companies  liable  to  a 
passenger  for  the  loss  of  his  baggage,  as  a 
common  carrier,  and  others  which  apply  the 
law  of  liability  as  that  of  innkeepers,  the 
weight  of  authority,  as  Ive  understand  it,  is 
that  such  companies  are  not  liable  as  inn- 
keepers nor  as  carriers  for  personal  effects 
taken  with  the  passenger  into  the  car,  and 
of  which  he  retains  possession.  But  it  is 
the  duty  of  such  a  company  to  use  reason- 
able care  to  guard  the  property  of  the  pas- 
senger from  tneft;  and  if,  through  the  want 
of  such  care,  the  personal  effects  of  a  passen- 
ger, such  as  he  might  reasonably  carry  with 
him,  are  stolen,  the  company  is  liable  there- 
for. 

2.  Such  being  the  rule,  the  question  which 
next  arises  is.  Was  the  property  of  the  pas- 
senger stolen  through  the  failure  of  the  em- 
ployees of  the  company  to  exercise  reasonable 
care  for  the  protection  of  his  property?  It 
will  be  borne  in  mind  that  the  passenger  was 
not  sleeping  when  his  goods  were  stolen.  A 
higher  degree  of  care  to  protect  the  goods  of 
a  sleeping  passenger  would  seem  to  be  re- 
quired than  that  which  it  is  necessary  to  ex- 
ercise when  the  pcussenger  is  awake  and  able 
to  protect  it  himself ;  and  while  extraordinary 
diligence  is  not,  under  the  law,  required  in 
either  ca«e.  because  the  passenger  does  not  in- 
trust his  effects  to  the  company,  but  retains 
possession  himself,  for  his  own  comfort  and 
convenience,  yet,  having  engaged  the  accom- 
modations offered  by  the  company  for  the 
purpose  of  sleep  during  proper  hours,  and 
j»aid  for  the  same,  and  the  company  having; 
accepted  him  with  the  implied  agreement 
that  he  should  do  so,  the  care  which  is  rea- 
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Bonablo  to  protect  the  goods  of  a  sleeping 
{)as8enger  must  be  exerci&ed.  And,  while  the 
name  degree  of  care  in  the  case  of  a  passenger 
awake  might  not  be  required,  yet  in  each 
ease  such  care  as  is  reasonable  under  the  cir- 
ciunstances  is  rec^uired.  For  the  want  of  it 
the  company  is  liable.  Havinj^  exercised  it, 
it  is  not.  The  court  of  appeals  of  Missouri, 
in  the  case  of  Cfiambcrlatn  v.  Pullman  Pal- 
ace Car  Co.  55  Mo.  App.  474,  held  that,  in  a 
case  where  the  porter  in  charge  of  the  car 
was  not  directed  to  look  after  the  effects  of 
a  passenger  in  his  absence,  "a  passenger  on 
a  sleeping  car,  who  leaves  his  watch  in  his 
berth  while  he  is  in  the  toilet  room,  is,  a^  a 
{natter  of  law,  guilty  of  contributory  negli- 
fence  if  it  is  stolen  in  his  absence,  and  there- 
lore  cannot  recover  from  the  company  for  the 
loss."  Whether  or  not  the  property  of  the 
passenger  in  the  case  at  bar  was  stolen  be- 
cause of  the  failure  of  the  company  to  exer- 
cise reasonable  care  for  its  protection  mu.4t, 
of  course,  depend  upon  the  manner  in  which, 
«nd  by  whom,  the  valise  was  stolen  and  the 
precautions  used  to  prevent  the  theft.  The 
agreed  statement  of  facte  found  in  the  record 
is  somewhat  confused.  When  critically  ex- 
amined, however,  it  appears:  That  the  train 
to  which  the  sleeping  car  was  attached  had 
left  the  station  wnere  the  passenger  boarded 
the  car,  and  proceeded  about  a  mile  on  its 
journey.  The  train  reduced  its  speed  to  5 
or  6  miles  an  hour  when  it  approached  the 
crossing  of  another  railroad.  At  that  time 
one  of  tlie  car  doors  was  locked,  and  the  other 
guarded  by  an  employee  of  the  sleeping-car 
company.  That  the  valise  was  taken  from 
the  seat  of  the  passenger  on  which  it  had 
been  placed,  through  an  open  window,  by  a 
thief  who  was  on  the  outside,  clingine  to  the 
w^indow,  and  standing  on  the  hog  chain  of 
the  car.  The  porter  of  the  car  was  in  the 
aisle,  and  ran  off  two  tramps  whom  he  saw 
hanging  on  the  outside  of  the  car,  and  dis- 
covered that  another  thief  had  seized  two  va- 
lises. The  porter  caught  one  of  the  valises 
as  the  thief  was  takins  it  through  the  win- 
dow. The  other  one  he  could  not  recover. 
Immediately  the  employees  of  the  car  pulled 
the  air  cord,  and  had  the  train  stopped,  but 
the  thief  had  gotten  away  with  one  of  the  va- 
1ir«es.  The  circumstances  of  the  theft  were 
remarkable,  and  showed  the  perpetrator  (o 
have  been  a  very  daring  lawbreaker, — willing 
to  incur,  not  only  the  risk  of  violating  the 
law,  but  his  personal  safety  as  well.  To 
guard  all  the  windows  of  a  moving  car  from 
rogues  who  did  not  hesitate  to  risk  their 
lives  in  catching  hold  of  a  moving  train, 
with  the  hope  of  abstracting  valuables,  would 
have  required  extraordinary  diligence.  Such 
acts  ordinarily  are  not  to  be  anticipated,  and 
without  such  a  degree  of  diligence  could  not 
have  been  prevented.  To  have  securely  fa^*- 
toned  one  of  the  doors  of  the  car,  and  guard- 
ed the  other,  while  another  employee  stood 
in  the  aisle,  was  certainly  as  much  as  any 
anticipated  danger  would  have  required. 
Such  precautions,  in  our  judgment,  amount- 
e<l  at  least  to  reasonable  care ;  and  no  greater 
diligence  than  this  being  required,  under  the 
rule  the  company  should  not  be  held  liable 
for  the  loss. 
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For  these  reasons,  it  is  our  opinion  that 
the  certiorari  should  have  been  sustained, 
and  tiie  judgment  rendered  in  the  justices 
court  set  aside. 

Judgment  reversed. 


i,  J.,  dissentine: 

Under  the  view  1  tiuce  of  this  ease,  the 
question  decided  b^  the  first  headnote  is  not 
involved.  There  is  no  error  of  law  com- 
plained of  on  account  of  any  ruling  or  view 
of  the  court  below  to  the  effect  that  a 
sleeping-car  company  is  liable  to  its  pas- 
senger for  loss  by  theft  of  his  baggage,  to 
the  same  extent  as  an  innkeeper  woind  be 
for  the  loss  of  the  goods  of  his  guect  or  a 
common  carrier  for  the  loss  of  baggage  in- 
trusted to  it  by  a  passenger  for  transpor- 
tation. The  case  was  tried  on  an  agreed 
statement  of  facts  before  a  jury  in  a  justice':^ 
court.  The  petition  for  certiorari  com- 
plained simply  that  the  verdict  was  contrary 
to  law  and  evidence.  The  order  of  the  judge 
overruling  the  certiorari  does  not  indicate 
that  he  entertained  a  different  view  of  the 
deg^'ee  of  diligence  required  of  the  company 
than  is  expressed  by  a  majority  of  this  court. 
That  order  is  as  follows:  "After  hearing; 
and  considering  this  case  the  verdict  and 
judgment  in  the  magistrate's  court  are  af- 
ni-med  and  the  certiorari  dismissed.  Negli- 
gence and  diligence  are  peculiarly  questions 
for  the  jury  and  they  may  not  only  consider 
the  facts  admitted  but  may  draw  inferences 
therefrom.  Whether  the  porter  was  nejjH- 
gent  in  placing  the  valises  where  he  did  place 
them,  whether  the  agents  exercised  due  dili- 
gence in  guarding  the  property,  whether  the 
window  itself  had  proper  catches  or  safe- 
guards,— ^in  fact,  all  questions  touching  the 
conduct  of  the  company  and  its  employees. 
— were  for  the  jury.  I  think  there '  wa:« 
enough  to  sustain  their  finding." 

In  addition  to  the  suggestions  contained 
in  the  above  judgment,  attention  is  directed 
to  the  following  points  in  the  evidence:  The 
sleeping-car  porter  placed  the  two  valises  in 
the  state  room  of  the  two  passengers.  At 
this  room  was  a  window  in  the  side  of  the 
car,  which  was  open,  and  the  passengers 
closed  it  down. — probably  to  protect  their 
goods  from  thieves.  They  then  went  into 
the  smoker,  and  never  left  there  until  after 
the  larceny;  hence,  never  opened  the  win- 
dow. The  inference  is  reasonable  that  it 
was  opened  either  by  the  porter  or  the  thief. 
If  by  the  former,  he  voluntarily  and  unnece>- 
Barily  removed  the  protection  given  the  bag- 
gage by  the  passengers.  If  by  the  latter. — 
the  evidence  negativing  the  fact  that  th<» 
thief  was  inside  of  the  car, — ^he  must  havp 
opened  the  window  by  force  from  the  out*i«le 
of  the  car,  while  it  was  in  motion. — a  very 
improbable  theory;  and,  jf  that  was  don<», 
it  does  seem  that  the  porter,  standing  in  the 
aisle,  by  the  exercise  of  ordinary  diligence 
would  Jinve  had'  his  attention  attracted  to 
the  ele\'ation  of  the  window  by  the  trespasser 
in  time  to  have  prevented  the  theft, — it  being 
admitted  that  the  porter  was  at  the  time 
standing  in  the  aisle.  The  train  started  from 
the  Central  Depot  of  Cincinnati.  It  had 
srone  but  a  mile,  and  was  running  at  a  sIo»r 
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rate  of  speed,  and  the  presumption  is  that 
it  had  not  gone  to  the  limits  of  a  populous 
portion  of  that  large  city.  Besides  these 
lacts,  it  does  not  appear  where  the  conductor 
waa  at  this  time,  and  what  he  was  doing. 
It  ia  true,  it  is  stated  that  he  and  the  porter 
were  at  the  door,  where  they  were  receiving 
passengers  who  were  enitering.  If  it  refers 
to  the  entire  time,  then  it  contradicts  other 
facta  admitted.  In  one  portion  of  the  ad- 
mission it  is  ste/ted  that  the  porter,  at  the 
time  of  the  theft,  was  in  the  aisle  and  seized 
the  larger  valise;  thus  preventing  the  thief 
from  getting  that  also.  In  another  portion 
it  is  stated  that  at  that  time  he  saw  two 
tran^ps  on  the  outside  of  the  car,  and  ran 
them  off.  It  is  difficult  to  understand  how  he 
<eould  do  so  many  things  at  the  same  time, 
■and  be  in  different  places.  As  I  understand 
it,  it  is  oonoeded  by  my  brethren  that  the 
burden  of  proof  wvls  on  the  company  to  show 
the  exercise  of  reasonable  care  and  diligence. 
^Dould  not  the  jury  have  inferred,  both  from 
the  evidence  and  the  want  of  evidence,  that 
this  burden  had  not  been  successfully  car- 
ried? I  only  allude  to  some  of  these  points 
•on  the  facts,  with  a  view  of  showing,  to  say 
the  least  of  it,  that  whether  the  company 
-was  negligent  or  not  is  a  reasonably  debat- 
able question;  and  this  should  be  an  end  of 
the  matter,  so  far  as  the  power  of  this  court 
is  concerned,  after  the  jury  have  passed  up- 
on tiiat  issue,  and  the  judge  of  the  superior 
<!Ourt,  having  carefully  considered  their 
-finding  and  the  evidence  upon  which  it  was 
baaed,  has  approved  their  verdict.  I  there- 
fore believe  that  the  judgment  of  the  court 
below  should  be  affirmed,  and  respectfully 
dissent  from  the  decision  rendered  by  a  ma- 
jori^  of  the  court. 


W.  T.  BARTLETT,  PZff.  in  Err., 

V. 

City  of  COLUMBUS. 

(101  Ga.  300.) 

*A  aiiatticlpal  corporation  !■  not  liable. 

In  an  action  for  false  ImprisonmeDt,  for  dam- 
ages alleged  to  have  been  occasioned  to  the 
plaintiff  by  reason  of  his  imprisonment  under 

*Headnote  by  Fish,  J. 


a  judgment  rendered  against  him  by  a  manle* 
ipal  court  for  the  violation  of  an  ordinance, 
and  this  Is  true  though  such  Judgment  may 
have  been  irregular,  erroneous,  or  even  void. 

(May  21,  1897.) 

ERROR  to  the  Superior  Court  for  Musco- 
gee County  to  review  a  judgment  in 
favor  of  defendant  in  an  action  brought  to 
recover  dama^^es  for  alleged  false  imprison- 
ment.    Affirmed, 

The  case  sufficiently  appears  in  the  opin- 
ion. 

Messrs.  C.  J.  Thornton  and  A.  £. 
Thornton  for  plaintiff  in  error. 

sMr.  Franoia  D.  Peabody,  for  defendant 
in  error: 

No  vfT^i,  of  certiorari  wa.s  ever  sued  out  by 
Bartlett,  to  review  the  judgment  of  the  re- 
corder in  the  superior  court,  as  was  his  right 
(Code  1882,  §  4049)  ;  and  until  such  judg- 
ment shall  have  been  appealed  from,  it  is 
conclusive  between  parties  and  privies, 
v^hether  the  judgment  be  right  or  wrong,  or 
v/hether  or  not  the  ordinance,  under  which 
the  conviction  was  had,  be  beyond  the  power 
of  the  city  to  pass. 

Code  1882,  §§  2897,  3577,  3826,  3827; 
Childs  v.  Hayman,  72  Ga.  797. 

For  errors  of  judgment  committed  in  the 
performance  of  judicial  powers  and  duties, 
the  corporation  is  not  responsible. 

Semmes  v.  Columbus,  19  Ga.  490;  Duke  v. 
Rome,  20  Ga.  635 ;  Rivers  v.  Augusta,  65  Ga. 
376;  Collins  v.  Macon,  69  Ga.  544;  Oaskins 
V.  Atlanta,  73  Ga.  746;  Wright  v.  Augusta, 
78  Ga.  241 ;  Columbus  v.  Sims,  94  Ga.  483 ; 
Love  V.  Atlanta,  95  Ga.  129;  Trescott  v. 
Waterloo,  26  Fed.  Rep.  592;  Weathers  v. 
Columbus  (U.  S.  C.  C.  W.  D.  N.  D.  Ga.)  June 
Term,  1896,  not  yet  reported;  1  Beach.  Mun. 
Corp.  i  767:  2  Dill.  Mun.  Corp.  S  949;  Tiede- 
nian,  Mun.  0>rp.  §  324. 

Fiah,  J.,  delivered  the  opinion  of  the 
court: 

Bartlett  sued  the  city  of  Columbus  for 
false  imprisonment,  alleging  that  the  de- 
fondant,  without  legal  authority,  imprisoned 
and  detained  him  in  the  common  jail  of 
Muscogee  county  for  forty-eight  hours. 
Upon  the  close  of  the  plaintiff's  testimony, 
the  court  below  granted  a  nonsuit,  and  Bart- 
lett excepted. 


'NOTS. — lAaMlity  of  municipal  corporations  for 
false  imprisonment  and  unlawful  arrest. 

I.  Introduction. 
II.  Oeneral  rule  stated. 
III.  Application  of  the  ma^m  Respondeat  su- 
perior. 
IV.  Liability  as  affected  by  ratification. 

V.  Reasons  for  the  rule. 
VI.  English  and  Canadian  decisions. 

As  to  the  liability  of  municipal  corporations 
<or  acts  of  policemen,  see  note  to  Whitefleld  v. 
Paris  (Tex.)  15  L.  R.  A.  783. 

I.  Introduction. 

The  principal  case  is  strictly  in  line  with  the 
•earlier  decisions  upon  this  question.  The  cases 
unanimously  hold  that  a  municipality  is  not  lia- 
ble in  damages  for  the  acts  of  pallce  officers 
4n  making  an  arrest,  or  for  false  imprisonment. 
44  L.  R.  A. 
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as  the  duties  cast  upon  such  officers  are  of  a 
public  nature  in  the  exercise  of  public  govern- 
mental powers  as  agents  or  servants  of  the 
state,  and  not  as  agents  or  servants  of  the  mu- 
nicipality.    See  infra,  V. 

If.  however,  the  acts  are  done  in  the  exercise 
of  special  corporate  rights,  and  not  In  the  Inter- 
est of  the  public,  the  city  will  be  liable. 

In  all  cases,  however,  the  liability  depends 
upon  the  character  of  the  service.  Woodhull 
V.  New  York,  150  N.  Y.  450,  453,  et  infra,  II. 

In  tbe  case  of  Bartlett  v.  Columbus  one  of 
the  grounds  upon  which  the  decision  was  based 
was  that  no  action  can  be  maintained  against 
a  municipal  corporation  for  an  error  In  judg- 
ment in  the  exercise  of  Its  judicial  functions 
where  no  corruption  or  malice  Is  imputed. 

II.  Oeneral  rule  stated. 

The  current  of  authorities  Is  almost  uniform 
that  a  municipal  corporation  is  not  liable  for 
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Th«  plaintiff  showed  bir  his  testimony  that 
the  office  of  reoorder  of  the  city  of  Columbus 
%vas  duly  and  legally  constituted,  and  that 
euid  ofTieer  was  authorized  to  preside  over 
tht;  "mayor's  court,"  and  to  try  all  persons 
charged  with  a  violation  of  the  ordinances  of 
said  city.  It  further  appears  from  his  testi- 
mony that  he  was  triea,  convicted,  and  sen- 
tenced by  the  recorder,  in  said  court,  for  an 
alleged  violation  of  an  ordinance  of  said  city, 
in  carrying  on  the  business  of  keeping  a 
boarding  nouse,  taking  transient  guests, 
without  first  having  registered,  and  obtained 
the  city  license  prescribed  therefor.  This  be- 
ing true,  it  is  not  necessary  to  consider  the 
grounds  upon  which  the  plaintiff  in  error 
contends  that  his  trial  by  the  recorder  and 
the  judgment  rendered  therein  were  illegal 
and  void,  because  it  is  clear  that  a  munici- 
pal corporation  is  not  liable,  in  an  action 
tor  false  imprisonment,  for  damages  alleged 
to  have  been  occasioned  to  the  plaintiff  by 
rea>cn  of  his  imprisonment  unaer  a  judi^- 
mont  rendered  against  him  by  a  municipal 
court  for  the  violation  of  a  city  ordinance: 
and  this  is  true  though  said  judgment  may 
have  been  irregular,  erroneous,  or  even  void. 
In  the  case  of  DuJce  v.  Rome^  20  Ga.  636, 
Lumpkin,  J.,  says:  "Can  an  action  in  any 
form  be  maintained  againet  a  municipal  cor- 
poration for  an  error  in  judgment  only  when 


exercising  judicial  functions,  where  no  cor- 
ruption or  malice  is  imputed?  We  think  not. 
Just  as  well,  upon  principle,  sue  this  or  any 
other  court."  A  case  that  is  exactly  in  point 
is  that  of  Treacott  v.  Waterloo^  which  waa 
tried  in  the  circuit  court  of  the  United  States 
for  the  northern  district  of  Iowa,  and  is  re- 
ported in  26  Fed.  Rep.  592.  In  that  case  the 
court  held  that  "a  party  who  has  been  ar- 
rested for  violation  of  an  unconstitutional 
municipal  ordinance,  requiring  a  license  fee 
to  be  paid  by  nonresident  peddlers,  and.  on 
conviction,  has  served  out  his  fine,  cannot 
maintain  an  action  against  the  municipal 
corporation  for  false  imprisonment."  The 
passage  of  the  ordinance  by  the  city  council 
of  Columbus,  for  the  alleged  violation  of 
which  the  plaintiff  in  error  was  tried,  con- 
victed, and  imprisoned,  was  an  exercise  uf 
the  legislative  power,  and  his  trial  and  sen- 
tence by  the  recorder  was  an  exercise  of  the 
judicial  power  conferred  by  the  atate  upon 
the  municipal  corporation.  *  It  is  well  settled 
that  for  errors  of  judgment  committed  in  tlie 
exercise  of  either  of  these  powers  a  muniri- 
pal  corporation  is  not  liable  in  damages. 
Rivera  v.  August  a,  65  Ga.  376,  38  Am.  Rep. 
787. 
Judgment  affirmed. 

All  the  Justices  concur. 


a  trespsss  or  assault  by  a  police  officer ;  If  he 
has  authority  to  arrest,  then  nobody  la  liable, 
and  If  he  has  not.  then  he  Is  acting  wilfully  on 
his  own  responsibility.  Cook  y.  Macon,  64  Ga. 
408. 

It  has  been  stated  that  the  nonliability  of  a 
municipal  corporation  for  the  wrongful  acts  of 
Its  police  officers,- constables,  or  marshal  In  mak- 
ing arrests  or  detaining  prlaoners  is  too  well 
known  to  require  discussion.  Gullikson  ▼.  Mc- 
Donald, 62  Minn.  278.  279.  wherein  It  was 
sought  to  make  the  city  liable  for  damages 
occasioned  by  the  arrest  and  unlawful  detention 
and  imprisonment  of  the  plaintiff  in  the  village 
prison. 

A  distinction  Is  drawn  between  the  liability 
of  a  municipal  corporation  for  acts  of  Its  officers 
In  the  exercise  of  powers  which  it  possesses  for 
public  purposes  and  which  it  holds  as  part  of 
the  government  of  the  country,  and  those  which 
are  conferred  upon  It  for  private  purposes. 
Within  the  sphere  of  the  former  it  enjoys  the 
exemption  of  government  from  responsibility 
for  Its  own  acts  and  the  acts  of  Its  officers  de- 
riving their  authority  from  the  sovereign  pow- 
er, whereas  in  the  latter  It  is  answerable  for 
the  acts  of  those  who  are  in  law  Its  agents. 
Stewart  v.  New  Orleans,  9  La.  Ann.  461.  462, 
et  infra. 

In  the  case  of  Woodhull  v.  New  York,  150  N. 
Y.  450,  et  infra.  Reversing  76  Hun.  390,  It  Is 
said  that  If  the  corporation  appoints  or  elects 
the  oflioers,  and  controls  them  in  the  discharge 
of  their  duties :  if  It  continues  or  removes  them 
or  holds  them  responsible  for  the  manner  in 
which  they  discharge  their  duties :  and  If  their 
duties  relate  to  the  exercise  of  corporate  pow- 
ers, and  are  for  the  peculiar  benefit  of  the  cor- 
poration In  its  local  or  special  Interest, — they 
■must  be  regarded  as  Its  agents  or  servants,  and 
the  maxim  Respondeat  superior  applies. 

If  such  officers  are  elected  or  appointed  by  the 
corporation  in  obedience  to  a  statute  to  perform 
a  public  service,  not  local  or  corporate,  but  be- 
cause this  mode  of  selection  has  been  deemed 
expedient  by  the  legislature  in  the  distribution 
41  ]..  11.  A. 


of  the  powers  of  government,  they  are  not  to  b^ 
regarded  as  the  servants  of  the  corporation,  but 
as  public  or  state  officers,  with  such  powers  ancf 
duties  as  the  statute  confers  upon  them,  and  the- 
doctrine  of  respondeat  superior  does  not  apply. 
Woodhull  V.  New  York,  150  N.  Y.  450.  Revers- 
ing 76  Hun.  390 :  McKay  v.  Buffalo.  9  Hun.  401. 
74  N.  Y.  619 :  Maxmillan  ?.  New  York.  62  X.  Y, 
160.  20  Am.  Rep.  468. 

The  same  principles  are  recognized  anA 
adopted  by  the  court  In  Rusher  v.  Dallas.  8S 
Tex.  151.  153.  To  the  same  effect,  Galveston 
V.  Poanalnsky,  62  Tex.  132,  50  Am.  Rep.  517  : 
Galveston  v.  Hemmis,  72  Tex.  550. 

Where  a  mnnicipal  body  is  simply  exercising 
Its  police  powers,  any  acts  of  Its  officers  or 
agents.  Including  the  board  of  trustees  or  alder- 
men. In  violation  of  and  against  the  terms  and 
spirit  of  the  statute  while  acting  as  a  legisla- 
tive body,  or  as  agents  and  officers  executing 
the  ordinance,  are  ultra  vires  and  In  excess  of 
the  power  of  the  city,  and  for  the  acts  of  such 
officers  whereby  damage  occurs  to  any  citizen 
there  Is  no  remedy  against  the  corporation. 
Blake  v.  Pontlac.  49  III.  App.  543,  550,  a  case  of 
illegal  arrest  and  imprisonment. 

A  citv  is  not  liable  for  an  arrest  made  by  a 
police  officer  which  is  Illegal  tor  want  of  a  war- 
rant,  or  for  unlawful   acts  of  violence   in    the 
exercise  of  his  official  duties.  In  the  nbsence  of 
a  state  statute  expressly  creating  such   liabil- 
ity.      Royce  v.  Salt  Lake  City.  15  Utah.  401. 
407;  Calwell  v.  Boone.  51   Iowa.  687.  iMi  Am. 
Rep.  154:  O'Dsli  Trustees  v.  Schroeder.  58  111. 
353 :  Curran  v.  Boston.  151  Mass.  505.  8  L.  K. 
A.    243 :    Peters    v.    LIndsborg,    40    Kan.    G.'>4 : 
Culver  V.  Streator.  130  111.  238.  0  L.  R.  A.  'J70. 
271 :  Pollock  V.  Louisville.  13  Bush.  221.  26  Am. 
Rep.  260 :  Cook  v.  Macon.  54  Ga^  46$ :  Harris  v. 
Atlanta,  62  Ga.  290. 

Cities  are  not  liable  In  actions  for  false  im- 
prisonment for  the  acts  of  their  officers  while- 
enforcing  Invalid  ordinances  or  for  ofher  Illegal 
and  unauthorized  acts,  and  where  the  provision. 
In  question  Is  a  police  regulation,  and  the  offi- 
cers in  enforcing  it  are  exercising  a  public  func- 
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tlon,  (or  the  manner  In  which  they  ezerctoe  their 
powers  and  duties  in  that  respect  the  city  is  not 
liable.     Caldwell  v.  Prunelle,  57  Kan.  Sll. 

If  there  is  no  authority  In  the  mayor  and 
marshal  under  an  ordinance  to  make  the  arrest 
they  are  trespassers  and  may  be  held  personally 
liable  for  false  imprisonment  or  assault  and  bat- 
tery, but  for  their  acts  in  making  such  arrest 
under  the  city  ordinance  the  city  cannot  be  held 
liable.     Rusher  v.  Dallas,  83  Tex.  162. 

And  the  fact  that  the  trustees  of  a  town  haye 
knowledge  of  the  false  imprisonment  will  not  In 
any  manner  render  the  town  liable  for  the  rea- 
«on  that  when  they  have  provided  proper  ordi- 
nances for  the  police  of  the  town,  they  have 
performed  their  duty  and  are  not  required  to 
give  their  personal  attention  to  their  enforce- 
ment.    Odell  y.  Schroeder,  58  111.  353,  355. 

So,  the  fact  that  a  city  has  knowledge  that 
the  officer  who  makes  the  arrest  was  unfit  and 
Incompetent,  and  that  the  Injury  was  caused  by 
auch  unfitness,  and  still  retains  him  In  Its  serv- 
ice, does  not  take  the  case  out  of  the  rule  re- 
ileylng  the  city  from  responsibility  for  the  act 
•of  police  ofllcers  in  their  capacity  as  public  offi- 
cers for  the  benefit  of  the  public  at  large.  Rush- 
er y.  Dallas,  83  Tex.  152. 

Again,  the  fact  that  the  trustees  of  the  town 
adopt  an  ordinance  and  appoint  the  town  con- 
stable to  see  that  It  Is  executed  will  not  render 
the  town  liable.  In  a  case  of  false  imprison- 
ment, for  the  unauthorized.  Illegal,  and  oppres- 
sive acts  of  such  constable,  for  the  reason  that 
the  trustees  as  representatives  of  the  town  only 
«mpower  him  to  do  what  the  ordinance  requires, 
juid  not  to  oppress  citizens  of  the  place.  Odell 
y.  Schroeder,  58  III.  853.  355. 

And  the  bare  allegation,  In  an  action  against 

B.  municipal  corporation  in  damages  for  false 
Imprisonment  and  malicious  arrest,  that  the 
«narsha]  and  recorder  committed  a  trespass 
upon  the  person  of  the  plaintiff,  though  done 
colore  officii  does  not  make  a  prima  facie  case 
Against  a  municipal  corporation,  since  it  is  not 
liable  for  any  and  all  voluntary,  malicious, 
and  unauthorised  acts  and  trespasses  of  its  offi- 
cers.    Worley  v.  Columbia,  88  Mo.  106.  110. 

It  has  been  frequently  held  that  a  municipal- 
ity Is  not  liable  for  acts  of  police  officers  in 
making  arrests  for  alleged  violations  of  law  or 
of  local  ordinances.  Dargan  v.  Mobile,  31  Ala. 
460,  70  Am.  Dec.  505 ;  Trammell  v.  Russellville, 
34  Ark.  105,  36  Am.  Rep.  1 ;  Fox  v.  Northern 
Liberties,  3  Watts  &  S.  103 ;  Elliott  v.  Philadel- 
phia, 75  Pa.  347,  15  Am.  Rep.  591:  Odell  v. 
Schroeder,  58  III.  353;  Caiwell  v.  Boone.  51 
Iowa,  687,  33  Am.  Rep.  154 :  Buttrlck  v. 
Lowell,  1  Alien,  172,  79  Am.  Dec.  721 ;  Worley 
y.  Columbia,  88  Mo.  106 ;  Kansas  City  v.  Lem- 
cn,  12  U.  S.  App.  640.  57  Fed.  Rep.  905,  906,  6 

C.  C.  A.  627. 

And  in  Culver  v.  Streator,  130  111.  238,  6  L. 
R.  A.  270,  271,  the  court  relied  upon  authorities 
holding  that  a  city  is  not  liable  for  an  arrest 
made  by  police  officers  which  is  Illegal  for  want 
of  a  warrant.  In  that  case,  however,  the  ac- 
tion was  for  the  unlawful  acts  of  the  police  in 
enforcing  an  ordinance  relating  to  dogs.  Pol- 
lock y.  Louisville,  13  Bush,  221.  26  Am.  Rep. 
260;  Cook  v.  Macon,  54  Ga.  468;  and  Hai-ris 
y.  Atlanta,  62  Ga.  290,  infra,  were  relied  upon. 

A  person  who  has  been  arrested  for  the  viola- 
tion of  an  unconstitutional  municipal  ordinance 
requiring  a  license  fee  to  be  paid  by  nonresident 
peddlers,  and  who  has  on  conviction  served 
oat  his  fine,  cannot  maintain  an  action  against 
the  municipal  cori>oration  for  false  imprison- 
ment.    Trescott  j.  Waterloo,  26  Fed.  Rep.  592. 

And  a  city  Is  not  liable  for  the  malicious  ar- 
rest and  false  Imprisonment  of  a  person  for  the 
violation  of  an  ordinance,  neither  Is  it   liable  i 
for  the  act  of  the  council  in  passing  the  ordl- 
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nance,  or  for  the  act  of  the  marshal  in  Issuing 
the  warrant,  nor  for  the  acts  of  the  marshal 
and  his  deputy  in  making  tlte  arrest,  as  the 
acts  are  done  in  a  Judicial  capacity  and  within 
the  scope  of  the  jurisdiction.  Trammell  v. 
Russellville,  34  Ark.  105,  36  Am.  Rep.  1,  3. 

In  this  case  the  court  adopted  the  doctrine  as 
stated  by  the  court  of  appeals  of  Maryland  in 
the  case  of  Anne  Arundel  County  Comrs.  v. 
Duckett,  20  Md.  476,  83  Am.  Dec.  557,  as  fol- 
lows :  "With  regard  to  the  liability  of  a  pub- 
lic municipal  corporation  for  the  acts  of  its  offi- 
cers, the  distinction  is  between  the  exercise  of 
its  legislative  powers  which  It  holds  for  public 
purposes  and  as  part  of  the  government  of  the 
country  and  those  private  franchises  which  be- 
long to  it  as  a  creation  of  the  law.  Within  the 
sphere  of  the  former  it  enjoys  the  exemption  of 
the  government  from  responsibilities  for  its 
own  acts,  and  for  the  acts  of  those  who  are  In- 
dependent corporate  officers  deriving  their 
rights  and  duties  from  the  sovereign  power." 

And  a  demurrer  to  the  cause  of  action  was 
sustained,  upon  the  ground  that  the  city  could 
not  be  held  responsible  for  wrongful  arrest  and 
imprisonment,  in  Stedman  v.  San  Francisco.  63 
Cal.  193,  where  the  plaintiff  was  arrested  by 
members  of  the  police  department  and  Impris- 
oned under  an  ordinance  of  the  board  of  super- 
visors. 

An  action  for  false  Imprisonment  and  unlaw- 
ful and  forcible  arrest  for  the  violation  of  a 
city  ordinance  does  not  lie  against  a  municipal- 
ity, even  though  it  may  be  unauthorized.  Grum- 
blne  V.  Washington,  2  MacArth.  578,  29  Am. 
Rep.  626,  628. 

In  Attaway  v.  Cartersvllle,  68  Ga.  740.  the 
city  was  held  not  liable  for  the  arrest  and  im- 
prisonment of  the  plalntiir  by  the  marshal  and 
a  policeman  of  the  city  unlawfully  and  without 
authority  of  law.  To  the  same  effect.  Cook  v. 
Macon,  54  Ga.  468. 

The  same  principles  were  applied  in  McElroy 
v.  Albany,  65  Ga.  388,  389,  38  Am.  Rep.  791, 
where  the  party  making  the  arrest  was  a  night 
watchman  or  quasi  policeman  of  the  town,  and 
the  town  was  not  liable  under  the  doctrine  of 
respondeat  superior. 

So,  the  nonsuit  of  the  plaintiff  was  upheld,  so 
far  as  the  city  was  concerned,  in  Harris  v.  At- 
lanta, 62  Ga.  290.  which  was  an  action  against 
the  city  and  certain  keepers  of  the  guard  house 
and  jail,  for  Imprisonment  and  unreasonable 
compulsory  detention. 

In  Odell  V.  Schroeder.  58  111.  353.  It  was  held 
that  the  town  was  not  liable  for  the  wrongful 
imprisonment  of  a  person  by  a  constable  on  an 
execution. 

The  city  was  not  liable.  In  the  case  of  Blake 
v.  Pontlac,  49  III.  App.  543,  550.  for  the  acta 
of  its  officers  In  arresting  the  plaintiff  and  in- 
carcerating him  in  a  calaboose,  as  the  act  for 
which  redress  was  sought  was  one  which  the 
city  had  to  perform  in  Its  public  capacity  in  the 
exercise  of  police  power,  and  not  in  the  nature 
of  corporate  acts,  and  the  persons  officially 
charged  with  the  execution  and  enforcement  of 
such  powers  and  regulations  were  quoad  hoc 
police  officers. 

And  the  city  was  freed  from  liability  in 
Laurel  v.  Blue.  1  Ind.  App.  128.  an  action  for 
false  imprisonment,  where  the  plaintiff  was  ar- 
rested by  the  town  marshal  without  a  warrant 
under  the  provisions  of  an  ordinance  which  was 
without  authority  and  void. 

In  the  case  of  Vaughtman  v.  Waterloo.  14 
Ind.  App.  649,  652,  the  plaintiff  as  acting  mar- 
shal of  the  town  sought  to  recover  from  the 
city  the  loss  be  had  sustained  In  an  action  for 
false  Imprisonment.  The  real  question  was 
whether  the  city  would  have  been  responsible 
for  the  arrest  of  the  party  by  the  plaintiff  If 
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lult  had  beeo  brought  against  It  therefor.  The 
plaintiff's  action  failed  for  the  reason  that  offl- 
ers  appointed  to  execute  laws  and  ordinances 
are  not  agents  engaged  In  corporate  duties,  but 
are  public  officers  appointed  at  the  command  of 
the  legislature  by  the  corporate  authorities. 

Again,  In  Kansas  City  y.  Lemen,  12  U.  S. 
App.  640,  57  Fed.  llep.  005,  906,  908,  6  C.  C. 
A.  627,  the  city  was  not  liable  for  damages  for 
unlawfully  interfering  with  the  plaintiff's  rights 
and  preventing  his  exhibiting  his  show  and 
hippodrome  in  the  city,  for  which  he  had  ob- 
tained a  license,  and  for  unlawfully  arresting 
him  and  his  employees. 

So,  the  Judgment  was  rendered  In  the  city's 
favor  In  Peters  v.  Llndsborg,  40  Kan.  654,  an 
action  for  damages  for  false  Imprisonment. 
The  police  officers  of  the  city  were  not  regarded 
as  the  servants  or  agents  thereof,  as  their  duties 
were  of  a  public  nature  and  their  appointment 
was  made  by  the  city  as  a  convenient  mode  of 
exercising  a  function  of  the  government,  which 
duties  were  to  preserve  the  good  order  and  pro- 
vide for  the  safety  of  the  people  of  the  city. 
In  these  duties  they  acted  as  public  servants  of 
the  state  under  the  law,  and  not  as  mere  agents 
of  the  city,  and  for  that  reason  the  relation  of 
principal  and  agent  does  not  exist  between  the 
city  and  the  police  officers. 

And  the  city  was  exempt  from  liability  In  the 
case  of  Caldwell  v.  Prunelle,  57  Kan.  511,  an  ac- 
tion for  false  imprisonment  brought  against  the 
city  for  an  Illegal  arrest  of  the  plaintiff  for  non- 
compliance with  an  ordinance  of  the  city  relat- 
ing to  license  tax  on  traveling  salesmen,  for 
the  refusal  to  pay  which  he  was  committed  to 
the  city  prison,  from  which  he  was  subsequently 
discharged  upon  habeas  corpus. 

In  the  above  case  the  court  relied  upon  Pe- 
ters V.  Llndsborg,  40  Kan.  654 ;  Trescott  v.  Wa- 
terloo, 26  Fed.  Itep.  592  ;  Ball  v.  Woodbine,  61 
Iowa,  83,  47  Am.  Rep.  805 :  and  Grumblne  v. 
Washington,  2  MacArth.  578,  29  Am.  Rep.  626. 

The  same  doctrine  is  announced  in  Fox  v. 
Richmond,  19  Ky.  L.  Rep.  326. 

In  the  above  case  the  plaintiff  recovered 
against  the  city  the  amount  of  his  services  ren- 
dered in  working  out  a  flne  Imposed  upon  him 
by  police  authorities,  as  the  city  had  appro- 
priated them  to  Its  own  use.  In  that  case,  how- 
ever, the  court  further  held  that  he  could  not 
claim  damages  against  the  city  for  the  trespass 
committed  on  his  person,  and  his  only  remedy 
for  this  was  against  the  police  Justice,  who  was 
alone  personally  responsible. 

A  city  Is  not  liable  for  an  arrest  made  by  po- 
lice officers  which  is  Illegal  for  want  of  a  war- 
rant. Pollock  V.  Louisville,  13  Bush,  221,  26 
Am.  Rep.  260,  263. 

And  In  Taylor  v.  Owensboro,  98  Ky.  271,  the 
city  was  freed  from  liability  for  damages  for 
a^  unlawful  arrest,  conviction,  and  imprison- 
ment In  the  workhouse  of  the  city  for  the  viola- 
tion of  a  penal  ordinance  relating  to  the  public 
peace  which  was  unconstitutional,  as  it  indicted 
a  greater  penalty  than  the  state  statute  al- 
lowed. 

Since,  under  the  sanction  conferred  by  the 
Louisiana  statutes  and  the  authority  given  by 
the  Constitution  itself,  watchmen  may  be  ap- 
pointed as  a  necessary  branch  of  the  police  of 
the  city,  and  their  duties  are  the  preservation 
of  public  order  and  tranquillity,  and  the  city 
in  appointing  them  exercises  a  governmental 
function  conferred  upon  it  in  its  public  or  mu- 
nicipal character  for  public  purposes  exclusively, 
it  is  not  liable  for  the  acts  of  its  officers.  Stew- 
art V.  New  Orleans,  0  La.  Ann.  401,  462,  61 
Am.  Dec.  218.  In  this  case  action  was  brought 
against  the  municipality  by  the  owner  of  a 
slave  for  the  wrongful  act  of  the  police  officers 
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In   arresting  the  slave  and   Inflletlng  l^jnrle* 
upon  him,  of  which  he  died. 

And  In  Liberty  v.  Hord,  74  Ms.  101,  where  the 
plaintiff  had  been  unlawfully  arrested  for  the 
nonpayment  of  a  tax  which  had  been  previous- 
ly paid,  the  city  was  held  not  liable,  as  the  col- 
lector In  making  the  arrest  was  not  the  agent 
of  the  town,  but  was  a  mere  trespnam. 

So,  in  Dunbar  v.  Boston,  112  Mass.  75,  the 
city  was  held  exempt  from  liability  for  the 
amount  of  a  tax  paid  by  the  plaintiff  under  pro- 
test upon  his  Illegal  arrest  by  a  constable  and 
deputy  clerk,  since  If  the  arrest  was  Illegal  no 
action  could  be  maintained  for  the  reason  that 
the  constable  and  deputy  clerk  serving  the  war- 
rant of  arrest  did  not  act  as  servants  or  agents 
of  the  city,  but  as  public  officers  of  the  law,  and 
If  they  exceeded  their  authority  the  plaintiff's 
remedy  was  against  them.  In  support  of  its 
contention  the  esses  of  Buttrick  v.  Lowell.  1 
Allen,  172,  79  Am.  Dec.  721 ;  Kimball  v.  Boston, 
1  Allen.  417 ;  and  Rosslre  v.  Boston,  4  Allen, 
57,  were  relied  upon. 

And  a  town  cannot  be  made  liable  for  dam- 
ages for  an  assault  and  false  Imprisonment  by 
reason  of  the  plaintiff's  arrest  for  the  nonpay- 
ment of  city  taxes,  where  the  Illegal  acts  of  its 
officers  or  agents  are  not  done  under  Its  author- 
ity previously  conferred,  or  subsequently  rati- 
fied.    Perley  v.  Georgetown,  7  Gray,  464. 

And  a  town  Is  not  responsible  for  damages 
occasioned  by  an  arrest  and  false  Imprisonment 
of  the  plaintiff  for  the  violation  of  a  void  town 
ordinance  where  the  marshal  and  recorder  of 
the  town  are  without  authority,  express  or  Im- 
plied, general  or  special,  from  the  town  to  do 
the  acts  complained  of  as  tortious  and  Inju- 
rious, and  are  not  its  agents  or  officers.  Woriey 
V.  Columbia,  88  Mo.  106,  110. 

In  Purcell  v.  Long  Island  City,  84  Hun,  439. 
an  action  to  recover  damages  for  malicious 
prosecution,  the  facts  showed  that  the  plaintiff 
had  been  arrested  and  imprisoned  upon  a  charge 
brought  against  him  at  the  Instance  of  one  of 
the  school  trustees  of  the  city,  but  as  the  evi- 
dence was  not  sufficient  to  connect  the  defend- 
ant corporation  with  the  acts  of  the  trustees 
Judgment  was  rendered  for  the  municipal  corpo- 
ration. In  this  case  the  court  stated  that  it 
was  not  then  necessary  for  It  to  decide  whether 
such  an  action  could  be  maintained  against  a 
municipal  corporation  for  the  reason  that  the 
facts  failed  to  connect  the  defendant  corpora- 
tion with  the  prosecution  In  the  case. 

In  Woodhull  v.  New  York,  150  N.  Y.  450, 
Reversing  76  Hun,  390,  the  city  was  held  not  to 
be  responsible  for  damages  for  an  alleged  false 
Imprisonment  arising  out  of  the  arrest  of  the 
plaintiff  by  a  police  officer  appointed  by  tbe 
trustees  of  the  Brooklyn  bridge  under  N.  Y. 
Laws  1875,  chap.  300,  f  8,  under  which  laws 
the  trustees  had  power  to  appoint  an  adequate 
police  force  to  regulate  and  direct  the  travel 
over  the  bridge  with  the  same  authority  as  po- 
licemen of  the  cities  of  New  Y'ork  and  Brooklyn. 

In  Coley  v.  Statesvllle,  121  N.  C.  301,  316.. 
the  charter  and  ordinance  of  the  city  author- 
ized the  police  to  arrest  persons  found  Intoxi- 
cated upon  Its  streets,  and  hold  them  until  they 
were  fit  for  trial  or  sober  enough  to  give  bail, 
and  it  was  held  that  If  the  city  appointed  suit- 
able police  it  Incurred  no  liability  for  their  ac- 
tion In  making  the  arrest.  In  this  case  the 
ordinance  authorized  the  arrest  of  such  persons 
without  warrants. 

A  corporation  Is  not  liable  when  the  police- 
man for  whose  wrongful  acts  compensation  Is 
sought  Is  acting  under  a  municipal  ordinance, 
and  In  an  attempt  to  enforce  Its  provisions  or  to 
apprehend  one  accused  of  violating  them.  AI- 
vord  V.  Richmond,  3  Ohio  N.  P.  136. 

In  Elliott  V.  Philadelphia,  75  Pa.  347,  15  Amu 
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Rep.  591.  B92,  It  was  sought  to  make  the  city 
responsible  for  a  false  arrest  by  a  police  officer 
which  resulted  in  the  loss  of  the  plaintiff's 
horse  and  injury  to  his  carriage.  The  court 
held  that  it  was  unnecessary  to  enter  into  any 
discussion  of  the  question.  Inasmuch  as  it  re- 
garded it  as  settled  adversely  to  the  plaintiff  by 
the  case  of  Fox  ▼.  Northern  Liberties,  3  Watts 
&  S.  103,  which  was  an  action  wherein  the  su- 
perintendent of  the  police  had  illegally  seized 
the  plaintiff's  horse  under  the  pretense  that  he 
had  violated  the  ordinance,  and  the  plaintiff 
brought  action  for  damages  for  tort. 

In  the  last-mentioned  case  the  court  stated 
that  It  was  not  conceivable  how  any  blame  could 
be  fastened  upon  a  municipal  corporation  be- 
cause its  officer,  who  was  appointed  or  elected 
for  the  purpose  of  causing  to  be  observed  and 
carried  Into  effect  the  ordinances  duly  passed 
by  the  corporation  for  its  police,  either  mistak- 
enly or  wilfully,  under  color  of  his  office,  com- 
mitted a  trespass ;  for  in  such  a  case  it  could 
not  be  said  that  the  officer  acted  under  any  au- 
thority given  to  him,  either  directly  or 
indirectly  by  the  corporation,  but  must  be  re- 
garded as  having  done  the  trespass  of  his  own 
will,  and  that  he  alone  must  be  looked  to  for 
compensation  by  the  party  injured.  Fox  v. 
Northern  Liberties,  3  Watts  &  S.  103. 

Again,  the  city  was  relieved  from  liability 
for  the  acts  of  its  officers  in  Royce  v.  Salt  Lake 
City,  15  Utah,  401,  407,  for  the  false  impris- 
onment of  the  plaintiff  for  vagrancy,  for  which 
alleged  offense  he  had  been  arrested  without  a 
warrant  and  placed  in  custody  and  set  at  work 
breaking  rock  by  the  city  marshal,  although 
there  was  no  sentence  of  hard  labor  imposed 
ui)on  him,  and  he  was  injured  while  ];>erforming 
such  work,  as  the  acts  of  Its  officers  were  ultra 
vires,  and  were  not  done  by  them  as  the  agents 
of  the  city. 

So,  in  Corslcana  v.  White.  57  Tex.  382,  the 
city  was  not  liable  for  the  wrongful  acts  of  its 
authorities  in  a  course  of  criminal  proceedings 
taken  against  the  plaintiff  for  obstructing  a 
street,  under  which  he  was  arrested  and  im- 
prisoned, and  money  extorted  from  him,  as,  if 
liability  existed  at  all,  it  was  a  personal  lia- 
bility attaching  to  the  parties  committing  the 
trespass.  To  the  same  effect,  Harrison  v.  Co- 
lumbus, 44  Tex.  418. 

In  Rusher  v.  Dallas,  83  Tex.  152,  where  the 
plaintiff  was  arrested  by  the  police  officer  with- 
oat  warrant  and  without  affidavit  made  as  re- 
quired by  law,  upon  the  assumption  that  he  had 
violated  the  city  ordinance  which  provided  for 
the  conviction  and  punishment  of  "persons  who 
permitted  disorderly  conduct"  In  their  places 
of  business ;  the  city  was  not  liable  for  damages, 
and  the  facts  that  the  officers  used  unnecessary 
violence,  and  that  the  ordinance  was  not  vio- 
lated and  therefore  the  arrest  was  unauthor- 
ized, and  that  the  officer  was  incompetent,  and 
that  such  incompetency  was  known  or  ought  to 
have  been  known  to  the  city,  were  held  not  to 
strengthen  the  plaintiff's  case. 

In  order  to  make  a  corporation  Impliedly  lia- 
ble for  the  wrongful  acts  of  an  officer,  it  must 
not  only  be  shown  that  the  officer  was  its  officer 
either  generally  as  respects  the  particular 
wrong  complained  of,  and  not  an  independent 
public  officer  acting  under  his  own  discretion 
as  to  the  manner  of  discharging  his  duties,  nor 
as  a  public  agent,  but  also  that  the  wrong  was 
done  by  such  officer  in  the  legitimate  exercise 
of  some  duty  of  a  corporate  nature  which  de- 
volved upon  him  by  law.  or  by  the  express  di- 
rection or  authority  of  the  corporation,  and 
within  the  scope  of  Its  chartered  powers.  Royce 
V.  Salt  Lake  City,  lo  Utah.  401.  407. 

But  if  the  ordinance  or  by-law  Is  enacted  for 
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the  sole  benefit  of  a  municipal  corporation  and 
of  its  citizens  the  city  will  be  liable  for  the  acts 
of  its  officers  in  enforcing  such  ordinance  or 
by-law.  McGraw  v.  Marion,  98  Ky.  673,  680. 
wherein  the  plaintiff  had  been  imprisoned  by 
the  town  marshal  for  failure  to  pay  a  fine  Im- 
posed under  an  unconstitutional  ordinance,  and 
for  the  arrest  and  imprisonment  the  city  was 
held  llsble. 

In  this  case  the  court  followed  the  ruling  of 
the  Massachusetts  court  In  Thayer  v.  Boston,  19 
Pick.  513,  31  Am.  Dec.  157.  which  held  that  a 
city  was  liable  in  an  action  on  the  case  where  an 
act  was  done  on  its  authority  which  would  war- 
rant a  like  action  against  an  individual,  pro- 
vided such  act  was  done  by  the  authority  and 
order  of  the  city  government,  or  of  those- 
branches  of  the  city  government  Invested  wltlk 
jurisdiction  to  act  for  the  corporation  upon  the 
subject  to  which  the  particular  act  related,  or 
where  after  the  act  had  been  done  it  had  been 
ratified  by  the  corporation  or  by  any  similar 
acts  of  its  officers.  In  that  case,  however,  the 
action  was  brought  against  the  city  of  Boston 
for  an  obstruction  of  a  passageway  by  the  of- 
ficers of  the  city. 

And  police  commissioners  were  held  liable  in 
an  action  for  false  imprisonment  brought 
against  them  for  the  wrongful  arrest  and  im- 
prisonment of  a  person  for  appearing  on  th» 
streets  wearing  the  uniform  of  a  police  officer, 
upon  the  ground  that  the  act  was  not  judicla> 
or  authorized  by  law.  Bolton  ▼.  Velllnes,  94 
Va.  393. 

III.  Application    of    the    maxim     Respondeat 

superior. 

In  Taylor  v.  Owensboro,  98  Ky.  271,  278, 
wherein  it  was  sought  to  make  the  city  respons- 
ible for  an  alleged  unlawful  arrest,  conviction, 
and  'confinement  in  the  workhouse  of  the  city 
for  violation  of  a  city  ordinance  relating  to 
riots  and  unlawful  assemblages  and  breaches  of 
the  peace,  the  court  relied  upon  the  doctrine  of 
respondeat  superior  as  announced  in  2  DllL 
Mun.  Corp.  f  074,  to  the  effect  that  if  the  cor- 
poration appoints  or  elects  the  officers  or  serv- 
ants or  agents  it  can  control  them  in  the  dis- 
charge of  their  duties,  and  continue  or  remove 
them  and  hold  them  responsible  for  the  mannei 
in  which  they  discharge  their  trusts,  and  11 
such  duties  relate  to  the  exercise  of  corporate 
powers,  and  are  for  the  t>enefit  of  the  corpora- 
tion In  Its  local  or  special  interest,  they  may 
justly  be  regarded  as  the  agents  or  servants  of 
the  corporation,  and  the  maxim  Reapondeai 
superior  would  apply.  But  if  they  are  elected 
or  appointed  by  the  corporation  in  obedience  ta 
statute  to  perform  public  services  not  peculiar- 
ly local  or  corporate,  but  because  such  mode  of 
selection  was  deemed  expedient  by  the  leglsla 
ture  In  the  distribution  of  governmental  power 
and  If  they  are  independent  of  the  corporation 
as  to  the  tenure  of  office  and  the  manner  of  thr 
discharge  of  duties,  they  cannot  be  regarded  ap 
the  agents,  or  servants  of  the  corporation  for 
whose  acts  or  negligence  the  city  would  be  lia- 
ble, but  they  are  in  such  a  case  to  be  looked  up 
on  as  public  or  state  officers  with  such  powert 
and  duties  as  the  statute  conferred  upon  them, 
and  the  doctrine  of  respondeat  superior  would 
not  apply.  This  principle  Is  also  sustained  by 
the  cases  of  Pollock  v.  Iioulsvllle,  13  Bush,  221 
26  Am.  Rep.  260;  Jolly  a.  Hawesvllle,  89  Ky 
27i» ;  Prather  v.  Lexington,  13  B.  Mon.  550,  56 
Am.  Dec.  585 ;  McGraw  v.  Marion,  98  Ky.  673. 

If  the  officers  are  elected  or  appointed  by 
the  city  government  in  obedience  to  a  statute 
or  charter  power  to  perform  a  public  service  not 
particularly  local  or  corporate  in  ltd  nature,  but 
because    the    mode   of   selection    is  deemei    ex* 
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pedient  by  the  leglslatare  In  distributing  the 
powers  of  gOTemment  If  they  are  Independent 
of  the  corporation  aa  to  tenure  of  office  and  the 
manner  of  discharging  their  duties, — then  they 
are  not  to  be  regarded  aa  serrants  or  agents  of 
the  corporation,  for  whose  acts  or  negligence  it 
is  impliedly  liable:  they  would  be  regarded  aa 
public  or  state  officers  with  such  powers  and 
duties  as  the  statute  confers  upon  them,  and  the 
doctrine  of  repsondeat  superior  is  not  applicable. 
Uoyce  y.  Salt  Lake  City,  15  Utah,  401,  407, 
supra. 

The  following  cases  which  are  strictly  in  line 
follow  the  above  doctrine  in  holding  that  in 
such  cases  the  municipality  Is  not  liable  for 
false  imprisonment  and  unlawful  arrest,  upon 
the  maxim  Respondeat  superior :  Dargan  v. 
Mobile,  81  Ala.  469,  70  Am.  Dec.  503  ;  Trammell 
V.  Russellville,  34  Ark.  105.  36  Am.  Rep.  1 : 
Cook  y.  Macon,  54  Ga.  468 ;  McElroy  y.  Albany, 
65  Ga.  888.  389,  38  Am.  Rep.  701 :  Odell  v. 
Sehroeder,  58  111.  353 ;  Calwell  y.  Boone.  51 
Iowa,  687,  33  Am.  Rep.  154 ;  Peters  v.  Llnds- 
borg,  40  Kan.  654  ;  Buttrlck  v.  Lowell.  1  Allen, 
172,  79  Am.  Dec.  721;  Curran  y.  Boston.  151 
Mass.  505,  8  L.  K.  A.  243 ;  Worley  v.  Columbia, 
88  Mo.  106  ;  Alamango  y.  Albany  County  Supers. 
25  Hun,  551:  Albany  y.  CunlifC.  2  N.  Y.  165; 
Smith  y.  Rochester.  76  N.  Y.  506 ;  Stoddard  v. 
Saratoga  Springs.  127  N.  Y.  261 ;  Fox  v.  North- 
ern Liberties,  3  Watts  &  S.  103;  Elliott  y. 
Philadelphia.  75  Pa.  347,  15  Am.  Elep.  591; 
Rusher  y.  Dallas,  83  Tex.  152 ;  Uoyce  y.  Salt 
Lake  City,  15  Utah,  401.  407 ;  Little  y.  Madison, 
49  Wis.  605.  35  Am.  Rep.  793  ;  Kansas  City  v. 
Lemen,  12  U.  S.  App.  640,  57  Fed.  Rep.  905,  906, 
6  C.  C.  A.  627. 

As  to  when  the  maxim  would  apply,  see  the 
case  of  Woodhuil  y.  New  York,  150  N.  Y.  450, 
454,  supra,  11. 

IV.  Liabiliiv  as  affected  by  ratification. 

It  has  been  held  that  as  a  city  has  no  power 
to  authorize  a  police  officer  to  commit  anunlaw- 
ful  act.  and  cannot  be  held  liable  therefor.  It 
cannot  be  held  responsible  for  the  same  by  rati- 
fication. Calwell  y.  Boone,  51  Iowa,  687,  33 
Am.  Rep.  154. 

In  the  above  case  It  was  sought  to  make  a 
city  responsible  for  the  acts  of  a  police  officer 
in  arresting  the  plaintiff  under  pretense  of  en- 
forcing an  ordinance  of  the  city  providing  for 
the  punishment  of  Intoxicated  persons.  The 
plaintiff  alleged  that  he  was  not  drunk,  but  that 
nevertheless  the  city  ratllled  the  acts  of  the 
deputy  marshsl  and  caused  him  to  be  Imprisoned 
maliciously,  and  without  probable  cause  prose- 
cuted him  for  the  offense  of  which  he  was  final- 
ly acquitted. 

It  is  not  within  the  power  of  a  city  to  au- 
thorize its  officers  to  perform  an  Illegal  act 
which  will  render  them  liable  for  an  action  of 
false  Imprisonment,  and  If  the  city  has  no 
power  in  the  first  plsce  to  authorize  the  com- 
mission of  such  act.  It  can  have  no  power  to 
ratify  It  after  It  has  been  performed.  Peters 
V.  Lindsborg,  40  Kan.  054. 

And  as  a  city  has  no  power  to  authorize  a 
police  officer  to  commit  an  unlawful  act,  what 
It  cannot  do  directly  It  cannot  do  Indirectly  by 
ratification.  Blake  v.  Pontlac,  49  III.  App.  543, 
550.  which  was  an  action  for  false  Imprison- 
ment and  unlawful  detention. 

And  It  has  been  held  that  If  a  town  does  not 
authorise  Its  treasurer  to  commit  the  plaintiff 
to  prison  for  not  paying  a  tax.  he  does  not 
ratify  the  act  of  Imprisonment  by  paying  the 
collector's  fees,  and  the  city  Is  not  liable.  Per- 
ley  y.  Georgetown,  7  Gray,  464. 

In  the  above  case  the  court  further  stated 
that  even  If  the  payment  of  the  collector's  fees 
44  L.  R.  A. 


for  the  commitment  of  th«  plaintiff,  and  the 
jailer's  charges,  had  been  paid  by  the  town,  such 
act  would  not  render  the  town  liable  in  an  ac- 
tion for  false  Imprisonment,  as  such  payment 
might  have  been  made  for  different  purposes 
than  that  of  ratifying  or  Justifying  the  act  of 
the  officer. 

y.  Reasons  for  the  rule. 

The  authorities  place  this  kind  of  a  servsnt 
on  special . grounds.  He  Is  a  police  officer:  hu 
duties  do  not  lie  in  the  line  of  special  privai*' 
duties  or  rights  of  the  corporation,  but  they  ar*" 
duties  connected  with  the  public  peace  In  wbl'u 
the  state  Is  Interested,  and  In  a  very  wide  senn.' 
he  Is  a  state  officer :  many  of  his  duties  are  cul 
nected  with  the  prevention  and  punlsbmeDi  •.>:' 
crime,  and  as  to  such  officers  the  ruling  N 
almost  universal  that  the  corporation,  thous'i 
it  appoints  them.  Is  not  liable  for  torts  com- 
mitted by  them.     Cook  v.  Macon,  54  Ga.  46S 

The  nonliability  of  municipalities  In  sudi 
casea  is  based  upon  the  ground  that  they  ar" 
subdivisions  of  the  state,  created  In  part  fnr 
convenience  In  enabling  the  state  to  enforce  I'-' 
laws  in  each  locality  with  promptness,  an: 
simultaneously,  when  occasion  requires  It.  !□ 
the  different  subdivisions  within  its  boundaries, 
and  that  while  enforcing  thoae  laws  which  per 
tain  to  the  general  welfare  or  the  state,  and  to 
the  people  generally  In  all  Its  subdivisions,  th-^ 
state  acts  through  these  subdivisions  and  use< 
them  and  their  officers  as  its  agents,  for  th* 
purposes  for  which  a  state  government  Is  in- 
stituted and  granted  sovereign  power  for  star*' 
purposes ;  and  further,  that  the  state  has  not 
made  them  the  Insurers  of  public  or  privaic 
Interest,  or  liable  for  any  careless  or  willful  acts 
of  Its  officers.  Alvord  v.  Richmond,  2  Ohio  N. 
P.  136. 

In  the  distribution  of  the  powers  of  govern- 
ment the  legislature  has  made  municipal  cor- 
porations special  public  agents,  and  delegates 
to  them  the  authority,  to  a  limited  extent,  tu 
enact  and  enforce  prescribed  police  regulatiou.s 
within  their  respective  localities,  and  In  the 
execution  of  such  laws  the  officers  of  the  corpora- 
tion discharge  duties  for  the  public  rather  than 
the  corporation,  and  this  Is  true  whether  th.^ 
laws  were  enacted  by  the  state  or  by  the  cor- 
porate authorities.  Any  officer  of  a  municipal 
corporation  whose  duty  In  whole  or  In  part  is 
to  enforce  observance  of  any  such  laws  or  or- 
dinances, while  so  engaged  Is  acting  for  the  pub- 
lic, and  Is  not  the  sgent  of  the  municipality  ia 
its  domestic  or  corporate  character.  Laurel  v. 
Blue,  1  Ind.  App.  128,  et  supra. 

The  authority  to  enact  by-laws  Is  delegatinl 
to  the  city  by  the  sovereign  power,  and  the  exer- 
cise of  the  authority  gives  to  such  enactments 
the  same  force  and  effect  as  If  they  had  U^vn 
passed  directly  by  the  legislature,  and  In  ui-" 
enforcement  of  such  by-laws  officers  act  In  th'Mr 
public  capacity,  and  not  as  agents  of  the  cir\. 
Buttrlck  V.  Lowell,  1  Allen,  172,  79  Am.  R<'p. 
721,  722. 

The  decisions  sre  based  upon  the  doctriP'? 
that  all  Isws  and  ordinances  Intended  to  secniv 
the  peace  and  good  order,  or  to  preserve  tU* 
health  and  morals,  of  the  public,  are  In  tii< 
nature  of  police  regulations,  and  are  essentiuKy 
govermental  In  their  character.  Their  enaoi- 
meot  and  enforcement  are  functions  of  the 
sovereignty,  and  they  are  designed  for  the  beue- 
fit  of  the  public  as  distinguished  from  the  mu- 
nicipality.    Laurel  v.  Blue.  1  Ind.  App.  12$. 

And  the  duty  Imposed  In  enforcing  an  ordin- 
ance In  the  nature  of  a  police  regulation  whi*'b 
the  city  has  power  to  enact  and  which  Is  pass^^d 
as  necessary  for  the  good  government  of  the  city 
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or  town.  Is  one  which  la  owed  to  the  public. 
Vaughtman  y.  Waterloo,  14  Ind.  App.  649.  652. 

Police  officers  can  In  no  aense  be  regarded  as 
agents  or  servants  of  the  city.  Their  duties 
Are  of  a  public  nature  and  their  appointment 
Is  devolved  on  cities  and  towns  by  the  leglsla- 
ture  as  a  convenient  mode  of  exercising  the 
functions  of  government,  but  this  does  not 
render  the  city  liable  for  their  unlawful  or  neg- 
ligent acts,  as  the  detection  and  arrest  of 
offenders,  the  preservation  of  the  public 
peace,  the  Miforcement  of  the  laws,  and  other 
similar  powers  and  duties  with  which  these  of* 
fleers  and  constables  are  intrusted,  are  derived 
from  the  law,  and  not  from  tlie  city  or  town 
under  which  they  hold  their  appointment,  and 
for  the  mode  In  which  they  exercise  their  powers 
and  duties  a  city  or  town  cannot  be  held  liable. 
Buttrick  V.  Lowell,  1  Allen,  172,  79  Am.  Dec. 
721.  722. 

The   above    theories    are   further    illustrated 
and  adopted  by  the  following  cases :  Dargan  v. 
Mobile,   81   Ala.   469,   70  Am.   Dec.   505,   610; 
Trammeil  v.  Russellyille.  S4  Ark.  105,  36  Am. 
Bep.  1,  8 ;  Grumblne  v.  Washington,  2  MacArth. 
<678,  29  Am.  Rep.  626,  628 :  Harris  v.  Atlanta, 
<2   Ga.   290;  Odell  v.   Schroeder,  68  111.   858; 
Blake  v.  Pontlac,  49  111.  App.  543,  561 ;  Lafay- 
ette V.  Timber! ake,  88  Ind.  830 ;  Faulkner  v.  Au- 
rora, 85  Ind.  130,  44  Am.  Rep.  1 ;  Anderson  v. 
East,  117  Ind.  126,  2  L.  R.  A.  712 ;  Calwell  v. 
Boone,  61  Iowa,  687,  88  Am.  Rep.  154 ;  Peters 
T.  Lindsborg.  40  Kan.  664;  Kansas  City  v.  Le- 
men,  12  U.  S.  App.  640,  57  Fed.  Rep.  905,  906, 
<l  C.  C.   A.  627 ;   Prather  v.  Lexington,  13  B. 
Men.  569,  66  Am.  Dec.  585 ;  Pollock  v.  Louis- 
vUie,   18   Buah,   221,   26   Am.    Rep.    260,    263; 
Taylor  v.  Owensboro,  98  Ky.  271,  278;  Curran 
V.  Boston,  151  Mass.  505,  8  L.  R.  A.  248 ;  Dun- 
bar T.  Boston,  112  Mass.  76 ;  Kimball  v.  Boston. 
1  Allen,  417 ;  Rosslre  v.  Boston,  4  Allen,  57 ; 
Oollikson  V.  McDonald,  62  Minn.  278,  279  ;  Wor- 
lej  V.  Columbia,  88  Mo.  106,  109 ;  WoodhuU  v. 
New  York,  160  N.  T.  450.  454 ;  Rusher  v.  Dallas, 
83  Tex.  162 ;  Royce  v.  Salt  Lake  City,  15  Utah, 
401,  407 ;  Fox  V.  Northern  Liberties,  3  Watts  ft 
8.  108;  Elliott  V.  Philadelphia,  76  Pa.  847,  15 
Am.  Rep.  691;  Trescott  v.  Waterloo,  26  Fed. 
Sep.  692,  698. 

YI.  BnglUh  and  Canadian  decUions. 
In  Ciark'a  Case,  6  Coke,  64a,  which  was  an 


action  of  false  Imprisonment.  th(^  defense  was 
that  the  Imprisonment  was  Justified  for  the 
reason  that  power  had  been  given  the  city  to 
make  the  ordinance  In  question,  for  refusal  to 
obey  which  the  plaintiff  was  imprisoned.  The 
court  held  that  the  mayor  and  city  authorities 
had  no  power  to  make  the  by-law  Including  the 
Imprisonment,  and  that  It  was  no  plea  that  the 
by-law  was  made  with  the  consent  of  the  plain- 
tiff and  other  citizens. 

In  Walker  v.  Montreal,  4  Leg.  N.  (Super.  Ct.) 
215,  the  plaintiff  was  arrested  for  indecent  ex- 
posure under  the*  Canadian  vagrant  act,  32  A 
88  Vict.  chap.  28,  by  a  municipal  policeman 
without  a  warrant  some  time  after  the  offense 
had  occurred.  The  city  was  held  liable  in  dam- 
ages as  under  the  act  the  arrest,  after  the  in- 
terval of  time,  was  unauthorized  and  illegal. 

In  McSorley  v.  St.  John,  6  Can.  S.  C.  531, 
the  plaintiff  had  been  arrested  and  imprisoned 
for  nonpayment  of  an  assessment  made  for 
street  purposes  under  a  statute  relating  to  the 
streets  of  the  defendant  city.  He  brought  ac- 
tion for  the  arrest  and  false  imprisonment.  It 
was  held  that  the  party  who  Issued  the  warrant 
(the  receiver  of  taxes)  which  was  founded  on  a 
void  assessment,  committed  a  tr^pas»,and  that 
he  was  at  the  time  a  servant  of  the  corporation 
and  under  its  control,  and  specially  appointed 
to  collect  and  levy  the  amount  of  the  assessment, 
the  maxim  reapondeat  auperior  applied,  and 
that  therefore  the  city  was  liable. 

In  this  case,  however,  there  was  a  dissenting 
opinion  by  Chief  Justice  Ritchie,  and  also  by 
Justice  Taschereau,  in  which  they  inclined  to 
the  opposite  opinion,  and  cited  the  case  etf  Max- 
mllian  v.  New  York,  62  N.  Y.  165,  20  Am.  Rep. 
468,  among  other  American  authorities  support- 
ing the  contrary  contention. 

In  Longuenll  v.  Brais.  11  Rev.  Leg.  (Mont- 
real Super.  Ct.)  603,  a  barrier  erected  by  a  mu- 
nicipal corporation  in  a  street  not  yet  opened  to 
the  public  was  broken  through  by  a  person  upon 
a  claim  of  right  to  pass  through  the  street.  He 
was  arrested  on  the  spot  by  a  constable  and 
afterwards  liberated  on  account  of  the  infor- 
mality in  the  warrant  subsequently  preferred. 
His  action  against  the  municipality  for  false 
imprisonment  and  illegal  arrest  faded  inasmudh 
as  the  erection  of  the  barrier  waa  within  its 
rights.  B.  W. 
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PEOPLE  of  the  State  of  Illinois,  ex  rel. 
duurlea   8.   DENEEN,    State's  Attorney, 

V. 

Robert  M.  SIMON. 

(176  111.  165.) 

ft.  Judicial  power  Is  not  conferred  up- 
on n  reviatrar  of  deeds  within  the  prohi- 
bition of  a  constitutional  provision  separating 
the  departments  of  government  by  a  statute 
requiring  him  to  make  certain  entries  when 
It  appears  to  him  that  the  person  intending 
to  create  a  charge  on  property  "has  the  title 
and  right  to  create  such  charge,"  and  that  the 
person  in  whose  favor  it  is  to  be  made  '*ls 
entitled  by  the  terms  of  the  act  to  have  the 

Note. — As  to  the  constitutionality  of  Torrens    *• 
registration  acts,  see  also  People,  Kern.  v.  Chase 
(111.)  36  L.  R.  A.  105.  and  State,  Monnett,  v. 
Oullbert  (Ohio)  38  L.  R.  A.  519. 
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same  registered,"— especially  where  a  party 
aggrieved  is  given  the  right  to  apply  to  a 
court  of  equity  for  relief. 

A  statute  perntittlnv  a  registrar  of 
deeds  to  record  a  transfer  of  land 
held  in  trust  upon  the  written  opinion  of 
two  examiners  that  the  transfer  is  in  accord- 
ance with  the  true  intent  and  meaning  of  the 
trust,  which  registration  shall  be  conclusive 
in  favor  of  the  grantee,  merely  abrogates  the 
rule  which  requires  the  purchaser  of  trust 
property  to  see  to  the  application  of  the 
purchase  money,  and  does  not  confer  Judicial 
power  upon  the  registrar. 

The  rnle  of  la^v  as  to  the  notice  af- 
forded by  the  registration  of  a  transfer  of 
property  which  is  subject  to  a  condition  or 
trust  may  be  changed  by  the  legislature. 

A  statute  proTtdlnv  for  the  regis- 
tration of  land  titles  after  they  are  es- 
tablished in  a  court  of  equity  may  be  upheld 
as  against  all  upon  whom  service  of  process 
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ts  properly  made,  although  It  contains  a  Told 
proTisioD  permitting  Judgment  against  a 
resident  of  the  state  notified  only  by  publica- 
tion. 

S.  A  lABdoirner  la  not  deprived  of  bis 
property  ^prltbovt  due  proeeaa  of  lair 
by  a  statute  which  provides  that  after  the 
title  has  been  Judicially  determined  and 
registered,  the  tenure  of  the  owner,  the  right 
of  transfer,  and  encumbrance,  and  all  rights 
subsequently  accruing  sh&ll  be  determined  in 
accordance  with  the  rules  prescribed  by  that 
statute. 

9.  A  statute  maklnir  a  Jndlolal  deter- 
Bftiaation  of  title  to  land  forever 
blndlngr  and  conclusive  upon  all  persons 
after  the  lapse  of  two  years  may  be  given 
effect  against  parties  to  the  proceeding  and 
persons  who  must  bring  legal  proceedings  to 
establish  their  rights,  although  It  would  be 
▼old  In  favor  of  persons  in  possession  of  all 
they  claim  who  were  not  parties  to  the  pro- 
ceeding. 

7.  A  atatnte  will  be  conatmed  as  a 
limitation  law  if  it  can  be  upheld  by  such 
construction  while  a  literal  construction  of 
It  would  destroy  vested  rights. 

9.  Tbat  a  statute  ia  to  talce  effeot  onljr 
after  a  farorable  vote  by  the  counties 
does  not  make  It  void  as  an  attempt  to  dele- 
gate legislative  power  or  as  making  the  law 
a  special  one. 

(Bogga,  J.,  ditaente.) 
(October  24.  1898.) 

APPEAL  bv  relator  from  a  judgment  of  the 
Criminal  Court  for  Cook  County  in  fa- 
vor of  respondent  in  a  quo  warranto  pro- 
ceeding to  determine  by  what  authority  re- 
spondent was  exercising  the  powers  and  du- 
ties of  the  office  of  registrar  of  titles  in  and 
for  the  County  of  Cook.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  Cbarles  8.  Deneeii,  with  Messrs. 
Pence  ft  Carpenter,  Sliope,  Matliis» 
Barrett,  A  Boffers,  for  appellant: 

The  act  of  the  general  assembly  entitled 
"An  Act  Concerning  Land  Titles/'  approved 
May  1,  1807,  is  unconstitutional  because  it 
purports  to  vest  the  registrar  or  the  regis- 
trars and  examiners  of  titles  with  judicial 
power. 

People,  Kern,  v.  Chase,  166  111.  527,  36 
L.  R.  A.  105. 

Equitable  liens  arieing  in  various  ways, 
based  upon  facts  dehors  the  record  and 
which  it  is  impossible  to  have  appear  upon 
the  record,  are  attempted  to  be  covered  by 
conferring  upon  the  registrar  judicial  power 
to  pass  upon  the  validity  of  such  claims,  and 
that,  too,  upon  ew  parte  affidavite. 

The  power  of  the  registrar  touchinff  all 
these  subjects  is  a  judicial  power  which  af- 
fects the  rights  of  individuals. 

State,  Atty.  Oen.,  v.  Ouilbert,  56  Ohio  St. 
575,  38  L.  R.  A.  519. 

Section  46  of  the  act  reads:  "The  bring- 
ing of  land  under  this  act  shall  imply  an 
agreement  which  shall  run  with  the  land, 
that  the  same  shall  be  subject  to  the  terms 
of  the  act  and  all  amendments  and  altera- 
tions thereof." 

This  cannot  amount  to  a  stipulation  to 
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submit  all  oontroversiee  to  the  arbitration 
of  the  registrar. 

The  act  of  registration  is  only  a  declara- 
tion by  the  rcigistered  owner,  and  not  a  cove- 
nant or  agreement. 

The  covenantor  binds  no  one  but  himself, 
and  may  revoke  his  act  prior  to  the  time 
when  any  other  person  obtains  rights  there- 
under. 

Hamilton  t.  Chicago,  B.  d  Q.  R.  Co.  124 
111.  235. 

An  Agreement  to  arbitrate,  if  this  be  ai> 
agreement,  cannot  be  specifically  enforced, 
and  any  party  in  interest  may  revoke  tlie 
same. 

1  Am.  &  Eng.  Enc.  Law,  pp.  664,  667: 
Home  Ins.  Co.  v.  Morse,  20  Wall.  445,  22  L. 
ed.  365;  Scott  y.  Avery,  L.  R.  5  H.  L.  Can. 
811;  Niagara  P.  Ins.  Co.  v.  Bishop,  154  III. 
9;  Barron  v.  Bumside,  121  U.  S.  186,  30  L. 
ed.  915;  Greenhood,  Pub.  Pol.  468. 

Even  if  this  proceeding  could  be  held  to  be- 
an arbitration,  still  it  could  have  no  force, 
inasmuch  as  no  notice  is  required  to  be  giv- 
en to  the  parties  in  interest. 

Ingraham  v.  Whitmore,  75  III.  31 ;  Hoag- 
land  v.  Creed,  81  111.  506 ;  Klokke  v.  Dodge^ 
103  111.  125;  Lemon  v.  Sherman,  117  IlL 
667. 

The  registrar's  determination  as  an  officer 
is  given  the  force  and  effect  of  a  judgment : 
the  judgment  is  required  to  be  entered  of 
record  and  a  certificate  is  issued  upon  the 
basis  of  such  judgment,  and  it  is  notice  to  all 
the  world. 

Judicial  power  cannot  be  conferred  by 
consent,  either  upon  an  indiyidual  or  upon 
a  court  not  invested  with  it  by  law. 

Uoagland  v.  Creed,  81  111.  506;  Fahs  v. 
Darling,  82  111.  142;  Bishop  v.  NeUon,  83  IlL 
GOl ;  Cobb  v.  People,  84  111.  511 ;  Fleischman 
v.  Walker,  91  111.  318;  Richards  t.  Lake 
Shore  d  M.  S.  R.  Co.  124  111.  516. 

There  is  no  reference  in  the  act  that  he  i» 
to  sit  as  arbitrator,  but  it  does  appear  from 
the  act  that  parties  were  entitlea  to  expect 
from  the  registrar  valid,  judicial  action  as 
an  authoriz^  court.  Consent  cannot  em- 
power him  to  exercise  these  powers.   . 

FaJis  V.  Darling,  82  111.  142;  Richards  v. 
Lake  Shore  d  M.  S.  R.  Co.  124  111.  516. 

The  statute  is  unconstitutional  because  the 
proceedings  providing  for  initial  registration 
do  not  constitute  "due  process  of  law." 

A  decree  undertaking  to  bind  persons  re- 
siding within  the  state,  and  who  do  not  con- 
ceal themselves,  upon  substituted  service, 
and  not  upon  actual  service  of  summons,  is 
a  nullity,  and  cannot  bind  such  parties. 

People,  Atty.  Oen.,  y.  Ouilbert,  56  Ohio  SL 
575,  38  L.  R.  A.  519;  Brown  v.  Levee  Comrs^ 
50  Miss.  468;  Bardtoell  v.  Collins,  44  Minn. 
07,  9  L.  R.  A.  162;  Pennoyer  v.  Neff,  95  U. 
S.  714,  24  L.  ed.  565;  Amdt  v.  Qriggs,  134 
U.  S.  316,  33  L.  ed.  918;  6  Am.  &  Eng.  Enc. 
Law,  p.  43;  Coolev,  Const.  Lim.  5th  ed. 
(♦404,)  500;  Webster  v.  Reid,  11  How.  459, 
13  L.  ed.  770;  Cook  v.  Union  Bank,  14  New 
South  Wales,  L.  R.  (Eq.)  280;  Terry  v.  An- 
derson, 95  U.  S.  628,  24  L.  ed.  366;  Blotch- 
ford  v.  Neicberry,  99  111.  11. 

A  statute  which  requires  that  the  owner 
of  property  in  actual   possession,    who   ha» 
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never  been  cut  off  by  any  judicial  proceed- 
ings, maj  be  deprived  of  his  estate  unless  he 
shall  find  out  about  such  judicial  proceed- 
ings and  bring  suit  within  two  years  there- 
after, is  not  a  limitation  law  but  an  act  of 
confiscation,  and  it  is  unconstitutional.  It 
is  an  effort  to  devest  property  by  act  of  the 
legislature. 

Dingey  v.  Peimtan,  60  Miss.  1038;  Baker 
V.  Kelley,  1 1  Minn.  480 ;  Groesheck  v.  Seeley, 
13  Mich.  329;  Cooley,  Const.  Lim.  *366; 
Harding  v.  Butts,  18  Til.  503;  Newland  v. 
Marsh,  19  111.  376;  Higgins  v.  Crosby,  40 
111.  260;  Paullin  v.  Hale,  40  111.  274;  Steele 
V.  Oellatly,  41  111.  30;  Orthwein  v.  Thomas, 
127  111.  669,  4  L.  R.  A.  434;  Newell  v.  Mont- 
gomery,  129  111.  68;  Miller  v.  Pence,  132  111. 
149;  Eldridge  v.  Kuehl,  27  Iowa,  160;  Wain 
V.  Shearman,  8  Ser^.  &  R.  357. 

Section  39  of  this  act  provides  that  the 
first  certificate  of  registration  shall  for  two 
years  be  prima  facie  evidence  that  the  pro- 
visions of  the  law  have  been  complied  with, 
and  that  the  same  has  been  issued  in  compli- 
ance with  a  valid  order  or  decree,  and  that 
the  title  to  the  land  is  as  therein  stated; 
and  after  that  it  shall  be  conclusive  evidence 
of  the  same  facts. 

This  throws  upon  the  real  owner,  who  may 
be  in  adverse  possession,  or  who  may  be  in 
constructive  possession,  the  burden  of  dis- 
proving the  k^faJ  effect  of  the  certificate,  and 
of  proving  by  the  preponderance  of  evidence 
his  own  title,  thus  <manging  that  rule  in- 
herent in  the  maxim  "due  process  of  law" 
which  has  always  presumed  the  defendant 
to  be  innocent  or  in  the  right  until  the  con- 
trary is  proved. 

Wynehamer  v.  People,  13  N.  Y.  445;  State 
Bd.  of  Edu.  ▼.  Bakewell,  122  111.  339;  Cum- 
mings  v.  Missouri,  4  Wall.  328,  18  L.  ed. 
364;  Plimpton  v.  Somerset,  33  Vt.  283; 
King  v.  H(ypkins,  67  N.  H.  334 ;  Copp  v.  Hen- 
niker,  55  N.  H.  179,  20  Am.  Rep.  194;  Fran- 
cis V.  Baker,  11  R.  I.  103,  23  Am.  Rep.  424; 
State  V.  Besufiok,  13  R.  I.  211,  43  Am.  Rep. 
26;  People  v.  Lyon,  27  Hun,  180;  Hand  v. 
Ballou,  12  N.  Y.  543. 

The  presumption  of  innocence  is  one  of 
those  fundamental  and  unchangeable  rules 
of  the  common  law  comprehended  in  the 
phrase  "due  process  of  law"  and  cannot, 
therefore,  be  changed  by  legislation. 

Wynehamer  v.  People,  13  N.  Y.  445;  State 
Bd.  of  hJdu.  V.  Bakewell,  122  111.  339;  Plimp- 
ton V.  Somerset,  33  Vt.  283;  King  v.  Hop- 
kins, 67  N.  H.  334. 

The  statute  was  a  delegation  of  legislative 
power,  and  it  was  unconstitutional  for  the 
l^islature  to  provide  it  should  go  into  ef- 
fect by  counties  only  after  a  ^vorable  vote 
of  the  electors  of  each  county. 

Cooley,  Const.  Lim.  5th  ed.  *191  (228)  ; 
Opinions  of  the  Justices,  160  Mass.  586,  23 
I».  R.  A.  113;  People,  Grinnell,  v.  Hoffman, 
116  111.  587,  56  Am.  Rep.  793. 

It  is  not  a  general,  but  a  special,  law. 

People,  Klokke,  v.  Wright,  70  111.  388; 
People,  Miller,  v.  Cooper,  83  111.  594 ;  People, 
Grinnell,  ▼.  Hoffman,  116  111.  598,  56  Am. 
Rep.  793. 

All  classification  must  be  based  upon  sub- 
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stantial  distinctions  which  make  one  class 
really  different  from  another. 

State,  Richards,  v.  Hammer,  42  N.  J.  L. 
436;  Millet  v.  People,  117  111.  294,  57  Am. 
Rep.  869;  Frorer  v.  People,  School  Fund,  141 
111.  171,  16  L.  R.  A.  492;  Braceville  Coal  Co. 
V.  People,  147  111.  66,  22  L.  R.  A.  340;  Ritch- 
ie V.  People,  155  111.  98,  29  L.  R.  A.  79. 

Being  a  special  law  it  is  unconstitutional 
because  upon  subjects  as  to  which  special 
legislation  is  prohibited,  and  because  in  some 
particulars  obnoxious  to  special  grants  of 
the  Constitution. 

People  V.  Loomia,  06  111.  377;  Klokke  v. 
Dodge,  103  111.  125. 

If  the  purpose  of  a  law  "is  to  accomplish 
a  single  object  only,  and  some  of  its  provi- 
sions are  void,  the  whole  must  fall  unlese 
sufficient  remains  to  effect  the  object  without 
the  aid  of  the  invalid  portion. 

People,  Miller,  v.    Cooper,    83    111.    595; 
Cooley,  Const  Lim.  6th  ed.  211,  212. 
On  petition  for  rehearing. 

If  we  conceide  that  the  acts  of  the  registrar 
under  §§  47,  68,  and  69  are  ministerial  in 
their  character,  then  they  may  be  disputed 
and  set  aside  in  a  proper  judicial  proceed- 
ing, and  any  statute  which  makes  such  acts 
conclusive  is  of  itself  unconstitutional. 

Undted  States  v.  Stone,  2  Wall.  526,  17  L. 
ed.  765;  Ballanee  v.  McFaddon,  12  111.  317; 
Townsend  v.  Radcliffe,  63  111.  9 ;  Andrews  v. 
People,  75  111.  605;  Larson  v.  Dickey,  39 
Neb.  478 ;  6  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp. 
1050,  1051. 

The  legislature  cannot  indirectly  dispose 
of  a  man's  title  by  prescribing  conclusive 
rules  of  evidence. 

6  Am.  &  Eng.  Enc.  Law,'  2d  ed.  pp.  1050, 
1051;  Curry  v.  Hinman,  11  111.  420;  An- 
drews  v.  People,  75  111.  605;  Larson  v.  Dick- 
ey, 39  Neb.  463 ;  Wantlan  v.  White,  19  Ind. 
470;  Blackwell,  Tax  Titles,  100  et  seq.;  also 
5th  ed.  §§  847-1120;  Marw  v.  Hanthom,  148 
U.  S.  172,  37  L.  ed.  410. 

Any  statute  which  undertakes  to  deprive 
the  courts  of  judicial  power  in  any  particu- 
lar case  is  so  far  unconstitutional,  null,  and 
void. 

Home  Ins.  Co.  v.  Morse,  20  Wall.  445,  22 
L.  ed.  365;  Niagara  P.  Ins,  Co.  v.  Bishop, 
154  111.  9;  1  Am.  &  Eng.  Enc.  Law,  pp.  664- 
667;  Leman  v.  Sherman,  117  111.  657. 

Mr.  Harrey  B.  Hiird,  for  appellee: 

A  part  of  a  statute  may  be  declared  valid 
while  another  part  of  the  same  statute  may 
be  held  to  be  void. 

Quinoy  v.  Bull,  106  111.  337;  Chicago,  B. 
d  Q.  R.  Co.  V.  Jones,  149  111.  361,  24  L.  R.  A. 
141 ;  Hinze  v.  People,  92  111.  400;  Meyers  v. 
People,  67  111.  603. 

There  are  many  acts  that  are  of  a  quasi 
judicial  nature  which  may  be  done  by  other 
than  the  judiciaiy. 

People,  Grinnell,  v.  Hoffman,  116  111.  587, 
56  Am.  Rep.  793 ;  Johnston  v.  District  of  Col- 
umbia, 118  U.  S.  19,  30  L.  ed.  75;  Child  v. 
Boston,  4  Allen,  41,  81  Am.  Dec.  680;  Mills 
V.  Brooklyn,  32  N.  Y.  498 ;  Springer  v.  Wal- 
ters, 37  111.  App.  332;  Wright  v.  Chicago,  48 
111.  286;  Crawford  v.  People,  82  111.  557; 
Lake  v.  Decatur,  91  111.  597;  Hawthorn  v. 
People,  109  111.  302,  50  Am.  Rep.  610;  Own- 
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€r«  of  Lands  ▼.  People,  Biookey,  113  111.  296; 
People,  Longenecker,  v.  Nelson,  133  111.  565 ; 
Chicago,  B.  d  Q.  R.  Co.  v.  Jones,  149  111. 
361,  24  L.  R.  A.  141,  4  Inters.  Com.  Rep.  683; 
Reid  y.  Morion,  119  111.  118. 

The  trial  of  right  of  property  before  a 
sheriff  with  a  jury  is  not  a  judicial  proceed- 
inff. 

Bowe  T.  Bowen,  28  111.  116. 

The  act  is  permissive  and  not  compulsory, 
and  does  not  deprive  anyone  of  his  property 
without  ''due  process  of  law"  against  "the 
law  of  the  lana,"  nor  is  it  class  legislation. 

Burdick  v.  People,  149  111.  600,  24  L.  R.  A. 
152. 

The  act  is  general  and  not  "special"  or 
"local." 

People,  Klokke,  ▼.  Wright,  70  111.  388 ; 
People,  Miller,  v.  Cooper,  83  111.  585;  People, 
Ch^nnell,  v.  Hoffman,  116  111.  587,  56  Am. 
Rep.  703 ;  West  Chicago  Park  Comrs,  ▼.  If c- 
Mullen,  134  111.  176,  10  L.  R.  A.  215;  Wil- 
lianvs  t.  People,  121  111.  84;  Hawthorn  v. 
People,  109  111.  302,  50  Am.  Rep.  610;  Peo- 
ple, Meyer,  v.  Hazelwood,  116  111.  319. 

The  contention  that  the  legislature  is  un- 
der some  necessity  to  except  the  rights  of 
infants  and  others  under  disability  from  the 
operation  of  limitations  or  the  binding  ef- 
fect of  rules  of  evidence  is  without  founda- 
liuji. 

Meeks  v.  Vassault,  3  Sawy.  206 ;  Bozeman 
V.  Browning,  31  Ark.  364;  Rogers  v.  Brovon, 
61  Mo.  187;  Bwearingen  v.  Robertson,  30 
Wis.  462. 

A  statute  of  limitations  is  at  least  good 
as  a  shield,  and  when  possession  has  been 
taken  by  or  under  the  person  in  v^hose  favor 
it  has  run,  it  may  be  used  as  a  sword  even 
against  the  patent  owner. 

yewland  v.  Marsh,  19  111.  376 ;  Hinchman 
V.  Whetstone,  23  111.  185;  Paullin  v.  Hale, 
40  111.  274;  HaU  v.  Oladf elder,  52  111.  91; 
Meacham  v.  Winstanly,  77  111.  269;  McDuf- 
fee  V.  Sinnott,  119  111.  449;  Cage  v.  Hamp- 
ton, 127  111.  87,  2  L.  R.  A.  512;  Cage  v. 
Smith,  142  111.  191. 

The  question  of  what  shall  sustain  the 
running  of  a  statute  of  limitation  is  a  ques- 
tion for  the  legislature  and  not  for  the 
courts,  provided  always  the  terms  and  con- 
ditions of  the  bar  are  reasonable. 

Steams  v.  Oittings,  23  111.  387. 

While  the  time  and  opportunity  for  the  as- 
sertion of  the  right  must  be  reasonable,  and 
while  the  act  cannot  transfer  title,  yet  the 
Constitution  has  not  prescribed,  nor  can  the 
courts  prescribe,  the  provisions  which  such 
an  act  must  contain. 

The  burnt  records  act  can  only  be  sus- 
tained, as  to  many  persons,  upon  the  same 
theory. 

Bertrand  v.  Taylor,  87  111.  235 ;  Mulvey  v. 
Oihhons,  87  111.  367;  Heaoock  v.  Lubuke, 
107  111.  396;  Bradish  v.  Grant,  119  111.  606; 
Heaoock  v.  Hosmer,  109  111.  245;  Cage  v. 
Caraher,  125  111.  447 ;  Oormley  v.  Clark,  134 
U.  S.  338,  33  L.  ed.  909. 

Messrs.  Oliver  &  Mecartney,  also  for 
appellee : 

If  there  are  vested  interests  in  a  class, 
there  is  a  class  in  existence  competent  to 
44  L.  R.  A. 


maintain  or  defend  an  action  and  represent 
the  class  not  ascertained. 

A  decree  of  court  operating  upon  such 
class  in  existence  will  bind  the  cla&s  not  as- 
certained, and  if  there  is  no  class  in  being  to 
represent  such  class  not  ascertained,  it  is  be- 
cause there  are  "no  vested  interests  to  be 
protected." 

In  such  cases  neither  decrees  of  court  nor 
acts  of  legislatures  take  away  vested  rights. 

Miller  v.  Texas  d  P,  R.  Co,  132  U.  S.  662, 
33  L.  ed.  487;  McArthur  v.  Scott,  113  U. 
S.  340.  28  L.  ed.  1015. 

There  can  be  no  valid  objection  to  any  act 
of  the  legislature  that  it  deprives  a  person 
of  what  he  does  not  possess. 

Price  v.  Sessions,  3  How.  624,  11  L.  ed. 
755;  Van  Inwagen  v.  Chicago,  61  111.  31; 
Weidenger  v.  Spruance,  101  111.  278. 

There  is  no  rule  inherent  in  the  maxim 
"due  process  of  law"  that  rules  of  evidence 
concerning  burden  of  proof  must  remain  un- 
changed. 

Meadowcroft  v.  People,  163  111.  56,  35  L. 
R.  A.  176;  Chicago,  B.  d  Q.  R.  Co.  v.  Jones, 
149  111.  361,  24  L.  R.  A.  141,  4  Inters.  Com. 
Rep.  683;  Gage  v.  Caraher,  125  111.  447. 

The  provision  that  the  act  should  go  into 
effect  by  counties  only  after  a  favorable  vote 
of  the  electors  of  each  county  is  not  a  dele- 
gation of  legislative  power. 

Barto  V.  Himrod,  8  N.  Y.  483;  Smith  v. 
Janesville,  26  Wis.  291 ;  State  t.  Parker,  26 
Vt.  357. 

The  law  is  general  because  it  operates 
alike  upon  all  brought  within  the  relations 
provided  for,  and  extends  to  all  persons  doing 
an  act  which  brings  them  into  that  relation. 

People,  Grinnell,  v.  Hoffman,  116  111.  587, 
56  Am.  Rep.  793;  Missouri  P.  R,  Co.  v. 
Mackey,  127  U.  S.  205,  32  L.  ed.  107 ;  Mo- 
Aunich  v.  Mississippi  d  M.  R.  Co.  20  Iowa, 
338 ;  People,  Klokke,  v.  Wright,  70  111.  388. 

The  act  complained  of  is  a  general  law, 
but  it  is  sufficiently  local  in  its  operation  and 
application  to  particular  districts  or  locali- 
ties to  render  it  proper  and  constitutional 
to  be  submitted  to  the  voters  of  any  particu- 
lar county  for  final  adoption. 

Opinions  of  the  Justices,  160  Mass.  586, 
23  L.  R.  A.  113;  People  v.  Reynolds,  10  111. 
1 ;  Potwin  v.  Johnson  108  111.  76 ;  Home  Ins. 
Co.  V.  Swigert,  104  111.  653 ;  People,  Wilson, 
v.  Salomon,  51  111.  37;  Erlinger  v.  Boneau, 
51  111.  94;  Guild  v.  Chicago,  82  lU.  472. 

Laws  which  bear  alike  upon  all  members 
belonging  to  the  same  class  are  general  law», 
and  are  laws  which  are  equal  m  effect  and 
uniform  in  operation,  according  to  the  con- 
struction of  the  courts. 
.  Chicago,  B.  d  Q.  R.  Co.  v.  Iowa,  94  U.  S. 
155,  24  L.  ed.  94;  Dow  v.  Beidelman,  125  U. 
S.  680,  31  L.  ed.  841,  2  Inters.  Com.  Rep.  56: 
McAunich  v.  Mississippi  d  M.  R,  Co.  20 
Iowa,  338. 

Cities,  towns,  and  villages  may  be  classi- 
fied according  to  population. 

People,  Klokke,  v.  Wright,  70  111.  388; 
Potunn  V.  Johnson,  108  111.  70;  People,  Grin- 
nell, V.  Hoffman,  116  111.  587,  56  Am.  Rep. 
793. 

The  legislature  could  provide  that  our 
very  circuits  or  the  judges  or  one  or  more  of 
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them  could  perform  the  duties  of  registrar 
and  hear  evidence,  etc.,  and  follow  the  exact 
methods  of  ordinary  cases  at  law,  and  all 
this  would  not  be  an  exercise  of  judicial 
power. 

United  States  ▼.  Ferreira,  13  How.  40,  14 
L.  ed.  42 ;  Donahue  v.  Will  County,  100  111. 
94;  Davidson  v.  New  Orleans,  96  if.  S.  97,  24 
L.  ed.  616;  Missouri  P,  R.  Co.  y.  Humes,  115 
U.  S.  512,  29  L.  ed.  463. 

Messrs.  George  W.  Smith  and  Theo- 
dore Sheldon,  with  Mr,  Robert  8.  Ilea» 
also  for  appellee. 

WilhlAy  J.,  delivered  the  opinion  of  the 
court: 

This  action  originated  in  the  court  below 
upon  an  information  in  the  nature  of  a  quo 
warranto  against  appellee,  requiring  him  to 
show  by  what  authority  of  law  he  was  exer- 
cising the  powers  and  duties  of  the  office  of 
registrar  oi  titles  in  and  for  the  county  of 
Cook.  In  answer  to  the  information,  the 
defendant  set  up  the  act  of  the  legislature 
entitled  "An  Act  Concerning  Land  Titlee," 
approved  and  in  force  May  1,  1897,  common- 
ly known  as  the  "Torrens  Law."  Laws  1897, 
p.  141.  The  relator  filed  a  general  demurrer 
to  this  answer,  which  was  overruled,  and  the 
information  dismissed.  The  ground  of  the 
demurrer  was  that  the  act  under  which  the 
respondent  sought  to  justify  is  unconstitu- 
tional and  void,  and  that  is  the  question  now 
presented  for  our  decision.  The  act  is  very 
voluminous,  and  some  of  its  provisions  are 
not  skilfully  drafted,  lis  validity  is  at- 
tacked on  numerous  p^rounds,  and  the  briefs 
and  arguments  on  either  side  are  very  ex- 
tended. We  will  endeavor  to  consider  the 
objections  raised  to  the  law,  in  the  order  in 
which  they  are  discussed  by  counsel. 

It  is  first  insisted  that  the  act  confers  ju- 
dicial powers  upon  the  registrar  of  titles,  or 
upon  him  and  the  examiners  of  title,  in  vio- 
lation of  the  Constitution  of  this  state.  A 
somewhat  similar  act,  passed  in  1895,  was 
held  invalid,  on  that  ground,  in  People,  Kern, 
v.  Chase,  165  111.  527,  36  L.  R.  A.  105.  By 
the  provisions  of  the  law  of  1895,  the  regis- 
trar was  clothed  with  power  to  determine 
the  ownership  of  land  wtien  application  was 
made  for  the  initial  registration  thereof, 
and  to  issue  his  certificate  accordingly.  The 
present  act  provides  that  the  ownership 
shall  be  determined  by  a  decree  in  equity  en- 
tered in  a  court  of  competent  jurisdiction, 
upon  which  decree  the  registrar  shall  issue 
the  first  certificate  of  registration.  In  this 
regard  his  duties  under  Uie  present  law  are 
clearly  ministerial  only,  and  the  fatal  objec- 
tion to  the  former  act  is  therefore  removed. 
But  it  is  insisted  that  the  law  is  still  vulner- 
able, in  that  it  vests  judicial  power  in  the 
registrar  in  the  performance  of  his  duties  as 
to  subsequent  registrations.  Waiving  the 
question  whether  this  would,  if  true,  neces- 
sarily vitiate  the  whole  act,  is  the  position 
tenable?  Like  a  mere  recorder,  the  regis- 
trar is  required  to  file  all  deeds,  mortgages, 
leases,  and  other  instruments  afi'ecting  the 
title  to  land,  and  niake  proper  notations  up- 
on the  instruments  and  upon  the  record. 
He  is  to  keep  a  record,  to  be  known  as  the 
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^'Register  of  Titles/'  in  which  must  be  en- 
tered the  original  and  all  subsequent  certifi- 
diatee  of  title,  and  such  Rotations  as  to  liens, 
encumbrances,  and  the  like  as  are  requisite 
to  show  the  true  condition  of  the  title.  When 
any  instrument  is  filed  with  him  which  is 
intended  to  create  a  charge,  lien,  or  encum- 
brance upon  land,  it  is  made  his  duty,  by  § 
60,  to  enter  a  memorial  upon  the  register, 
and  also  upon  the  original  certificate.  Thus 
far  his  duties  are  clearlv  and  simply  minis- 
terial. But  it  is  contenaed  this  §  60  author- 
izes him  to  determine  the  validity  of  liens,, 
encumbrances,  or  charges,  and  the  argument 
is  that  this  is  an  exercise  of  judicial  power ^ 
which,  under  our  Constitution,  can  be  con- 
ferred upon  no  officer  or  tribunal  save  those 
which  belong  to  the  judicial  department. 
The  language  of  the  section  applicable  to  this 
question  is  as  follows :  "It  appearing  to  the 
registrar  that  the  person  intending  to  create 
the  charge  has  the  title  and  right  to  create 
such  charge,  and  that  the  person  in  whose 
favor  the  same  is  sought  to  oe  created  is  en- 
titled by  the  terms  of  this  act  to  have  the 
same  registered,  he  shall  enter  upon  the 
proper  folium  of  the  register,  and  also  upon 
the  owner's  certificate,  a  memorial  of  the 
purport  thereof,"  etc.  It  will  be  noticed 
that  the  provisions  in  case  of  a  transfer  of  the 
property  are  substantially  the  same.  Sec- 
tion 47  says:  *^Upon  its  being  made  to  ap- 
pear to  the  registrar  that  the  transferee  [evi- 
dently intending  transferrer]  has  the  title 
or  estate  proposed  to  be  transferred  and  is 
entitled  to  make  the  conveyance,  and  that 
the  transferee  has  the  right  to  have  such  es- 
tate or  interest  transferred  to  him,  he  shall 
make  out  and  register  as  hereinbefore  pro- 
\  ided,  a  new  certificate,"  etc.  Article  3  of 
the  Constitution  of  1870  reads  as  follows: 
*The  powers  of  the  government  of  this  state 
are  divided  into  three  distinct  departments,. 
— the  legislative,  executive,  and  judicial ;  and 
no  person,  or  collection  of  persons,  being  one 
of  these  departments,  shall  exercise  any 
power  properly  belonging  to  either  of  the- 
others,  except  as  hereinafter  expressly  di- 
rected or  permitted."  Rev.  Stat.  p.  60.  The- 
question  therefore  is,  Can  the  legislature  de- 
volve  the  duties  named  upon  an  officer  not  at 
member  of  the  judicial  department? 

That  the  duties  mentioned  are  judicial  in 
their  nature  may  be  admitted,  but  it  does  not 
necessarily  follow  that  their  exercise  is  pro- 
hibited by  the  constitutional  provision  to* 
all  but  officers  belonging  to  the  judicial  de- 
partment. Numerous  instances  may  be  cit- 
ed, as  is  done  in  Owners  of  Lands  v.  People,. 
Stookey,  113  111.  296  (referred  to  in  People,. 
Kern,  v.  Chase,  165  111.  527,  36  L.  R.  A.  105) ,. 
where  executive  and  legislative  officers  are' 
authorized  to  exercise  powers  which  in  a 
sense  are  judicial,  and  the  laws  imposing 
such  duties  held  not  to  be  in  violation  of  the 
constitutional  provision  quoted.  These  du- 
ties or  powers  are  Generally  and  properly 
termed  '^quasi  judicial,''  to  distingui$;h  them 
from  those  which  are  "judicial,"  in  the  sense 
of  belonging  to  the  judicial  department  ex- 
clusively. In  theory,  all  governmental  power 
is  divided  into  the  three  named  divisions, 
and  upon  a  casual  consideration  the  division 
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would  seem  to  present  no  difficulty,  but  in 
the  practioal  application  of  the  principles  in- 
volved courts  have  been  compelled  to  observe 
that  the  line  of  the  demarcation  between 
the  exclusive  powers  of  the  three  depart- 
ments is  far  from  clear.  6  Am.  A.  Eng.  £nc. 
Law,  2d  ed.  p.  1007.  Judge  Cooley,  in  his 
work  on  Constitutional  Limitations  on  the 
Legislative  Branch  of  the  Government,  has 
given  a  definition  of  "judicial  power."  It  is 
this:  "The  power  which  adjudicates  upon 
and  protects  the  rights  and  intereste  of  in- 
dividual citizens,  and  to  that  end  construes 
and  applies  the  laws."  As  a  general  defini- 
tion of  the  functions  of  the  judicial  depart- 
ment, it  is  sufficiently  accurate,  ana  we 
adopted  it  in  the  case  of  People,  Kern,  v. 
Chase,  165  111.  627,  36  L.  R.  A.  105.  We 
then  thought,  and  are  of  the  opinion  still, 
that  it  was  applicable  to  that  case;  the  func- 
tions of  the  registrar,  under  the  act  of  1S9.5, 
being  not  quasi  judicial,  merely,  but  strictly 
so,  and  sucn  as  are  usually  exercised  by  the 
courts  alone,  constituting  the  exercise  of  ju- 
dicial power  within  the  constitutional  pro- 
hibition. Under  the  present  act,  his  duties 
more  nearly  resemble  those  frequently  exer- 
cised by  members  of  the  executive  depart- 
ment. The  definition  given  by  Judge  Cooley 
does  not  attempt  to  mark  the  line  between 
those  quasi  judicial  functions,  which  may 
be  vested  elsewhere,  and  those  strictly  judi- 
cial, which  can  be  reposed  nowhere  save  in 
the  courts;  and  for  that  reason  it  cannot  be 
properly  fulopted  in  this  case.  As  we  said 
m  another  case:  "It  may  in  many  cases  be 
a  matter  of  difficulty  to  determine  the  pre- 
cise line  which  divides  the  executive  and  ju- 
dicial functions.  It  has  been  said  that  where 
the  functionary  hears,  considers,  and  deter- 
mines, then  he  performs  judicial  acts.  This 
definition  is  not  strictly  accurate.  .  .  . 
It  embraces  cases  that  are  not  judicial,  and 
hence  is  too  comprehensive."  Donahue  v. 
Will  County,  100  111.  94,  on  page  108.  And, 
appreciating  the  difficulty  of  defining  the 
limits  of  the  several  departments  of  govern- 
ment, we  also  said,  in  an  earlier  case:  "Nev- 
ertheless, when  we  come  to  apply  them  to 
actual  controversies  growing  out  of  the  varied 
relations  which  the  citizens  sustain  to  the 
stateand  to  one  another,  we  encounter  doubts 
and  difficulties  of  the  gravest  character. 
Just  where  the  dividing  line  is  to  be  drawn 
between  jvidicial  and  legislative  power,  with 
respect  to  certain  subjects,  often  presents 
questions  about  which  enlightened  courts 
and  eminent  jurists  widely  differ.  So, 
while  the  powers  of  courts  seem  so  very  sim- 
ple and  clearly  defined,  yet,  in  the  applica- 
tion of  them  to  actual  cases,  their  proper 
limits  are  often  difficult  to  determine." 
Dodge  v.  Cole,  97  111.  338,  on  page  357.  Also: 
"The  1st  and  2d  sections  of  the  first  article 
of  the  Constitution  [of  1818]  divide  the  pow- 
ers of  government  into  three  departments, — 
the  legislative,  executive,  and  judicial, — and 
declare  that  neither  of  these  departments 
shall  exercise  any  of  the  powers  properly  be- 
longing to  either  of  the  others,  except  as  ex- 
pressly permitted.  This  is  a  declaration  of 
a  fundamental  principle,  and,  although  one  | 
of  vital  importance,  it  is* to  be  understood 
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in  a  limited  and  qualified  sense.  It  does 
not  mean  that  the  legislative,  executive,  and 
judicial  power  should  be  kept  so  entirely 
separate  and  distinct  as  to  have  no  connec- 
tion or  dependence  the  one  upon  the  other; 
but  its  true  meaning,  both  m  theory  and* 
practice,  is,  that  the  whole  power  of  two  or 
more  of  these  departments  shall  not  be  lodged 
in  the  same  hands,  whether  of  one  or  many." 
Field  V.  People,  MoClemand,  3  111.  79,  on 

gage  83.  Judge  Story,  in  his  work  on  the 
onstitution,  says:  "But  when  we  speak 
of  a  separation  of  the  three  great  depart- 
ments of  government,  and  maintain  that  that 
separation  is  indispensable  to  public  liberty, 
we  arc  to  understand  this  maxim  in  a  lim- 
ited sense.  It  is  not  meant  to  affirm  that 
they  must  be  kept  wholly  separate  and  dis- 
tinct, and  have  no  common  link  of  connection 
or  dependence,  the  one  upon  the  other,  in 
the  slightest  degree.  The  true  meaning 
is  that  the  whole  power  of  one  of  these 
departments  should  not  be  exercised  by 
the  same  hands  which  possess  the  whole  pow- 
er of  either  of  the  otner  departmente,  and 
that  such  exercise  of  the  whole  would  subvert 
the  principles  of  a  free  Constitution."  1 
Story,  Const.  5th  ed.  §  625.  "Notwithstand- 
ing the  memomible  terms  in  which  this  max- 
im of  a  division  of  powers  is  incorporated 
into  the  bills  of  rights  of  many  of  our  state 
Constitutions,  the  same  mixture  will  be 
found  provided  for,  and  indeed  required,  in 
the  same  solemn  instruments  of  government. 
.  .  .  Indeed,  there  is  not  a  single  Consti- 
tution of  any  state  in  the  Union  which  does 
not  practically  embrace  some  acknowledg- 
ment of  the  maxim,  and  at  the  same  time 
^ome  admixture  of  powers  constituting  an 
exception  to  it.  Id.  p.  395,  S  527.  In  the 
case  of  Den,  Murray,  v.  Hoboken  Land  d  Im- 
prov.  Co.  18  How.  272,  15  L.  ed.  372,  in  dis- 
cussing whether  the  issuing  of  a  distress  war- 
rant by  the  solicitor  of  the  treasury  was  the 
exercise  of  executive  or  of  judicial  power, 
the  Supreme  Court  of  the  United  States 
(page  280,  16  L.  ed.  376)  says:  "It  is  not 
sufficient  to  bring  such  matters  under  the 
judicial  power,  that  they  involve  the  exercise 
of  judgment  upon  law  and  fact.  That 
the  auditing  of  the  accounts  of  a  re- 
ceiver of  public  moneys  may  be,  in  an  en- 
larged sense,  a  judicial  aot,  must  be  admit- 
ted. So  are  all  those  administrative  duties 
the  performance  of  which  involves  an  in- 
quiry into  the  existence  of  facts  and  the  ap- 
plication to  them  of  rules  of  law.  .  .  . 
We  do  not  doubt  the  power  of  Congress  to 
provide  by  law  that  such  a  question  shall 
form  the  subject-matter  of  a  suit  in  which 
the  judicial  power  can  be  exerted.  The  act 
of  1820  makes  such  a  provision  for  reviewing 
the  decision  of  the  accounting  officers  of  the 
treasury.  But,  until  reviewed,  it  is  final 
and  binding,  and  the  question  is,  Whether 
its  subject-matter  is  necessarily,  and  with- 
out regard  to  the  consent  of  Congress,  a 
judicial  controversy,  and  we  are  of  opinion 
it  is  not." 

From  these  authorities,  it  is  apparent 
that  the  mere  fact  that  the  registrar  is  re- 
quired by  this  act  to  inquire  into  the  exist- 
ence of  certain  facts,  and  to  apply  the  law 
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thereto,  in  order  to  determine  what  his  of- 
ficial conduct  ghall  be,  and  that  his  action 
-may  affect  private  rights,  does  not  const!- 
"tate  the  exercise  of  judicial  power,  strictly 
speaking.     It  is  not  the  intention  of  these 
two  sections  (60  and  47)  to  provide  a  tribu- 
nal for  the  adjudication  of  disputes  concern- 
ing land  titles.     The  primary  purpose  is  the 
issuing  of  the  certificate,  and  the  exercise  of 
the  judgment  of  the  registrar  is  incidental. 
The  pr<mibition  in  question  "has  never  been 
ap[)lied  to  those  cases  where  judgment  is  ex- 
ercised as  incident  to  the  execution  of  a  min- 
isterial power."    Owners  of  Lands  v.  People, 
Stookey,  113  III.  29(5.     The  powers  exercised 
•by  the  registrar  under  this  law  are  analogous 
to  those  exercised  by  the  commissioner  of 
patents.     A  power  of  decision  is  given  to 
that    officer  m  many    matters,  not  only  be- 
tween the  government  and  the  patentee,  but 
Also  between  different  claimants,  as  to  prior- 
ity, patentability,  and  like  matters,  and  in 
the  performance  of  these  duties  it  has  never 
been    considered    that  he  was    encroaching 
upon  the  judicial  domain.     They  are  also, 
in  a  measure,  like  the  duties  performed  by 
officers  of  the  land  office.    Duties  of  a  simi- 
lar nature,  involving  judgment  or  discretion, 
and  the  application  of  the  law  to  the  facts, 
«jre  devolved  botfti  under  the  state  and  Fed- 
•eral  laws  upon  many  other  executive  officers, 
legally.    In  some  instances,  it  is  even  held 
that  in  the  exercise  of  such  judgment  the 
-officer  is  free  from  judicial  interference.  But 
in  the  case  of  the  registrar  this  act  provides 
that  any  person  feruling  himself  aggrieved  by 
the  act  or   neglect  of   this  officer,   in   any 
matter  pertaining  to  the  duties  required  of 
him,    may    file  a  petition  in  equity   in    the 
proper  court,  making  the  registrar  and  other 
persons  interested    parties    defendant,    and 
that  the  court  may  proceed  therein  as  in  oth- 
er cases  in  equity,  and  may  make  such  order 
or  decree  as  shall  be  according  to  equity  in 
the  premises  and  the   purport  of   the   act. 
This,  with  the  well-known  jurisdiction  of  the 
courts  in  mandamus,  injir^Hon,  rescission, 
•cancelation,  bills  of  relief,  and  the  like,  will 
effectually  protect  the  citizen  against  any 
arbitrary  conduct  on  the  part  of  the  officer. 
Recurring  to  the  duties  of  the  registrar, 
we  find  that  in  case  of  a  tax  sale  or  judg- 
ment, or  levy  under  an  attachment  or  execu- 
tion, or  in  case  of  a  mechanic's  lien,  the  reg- 
istrar, upon  the  filing  of  the  proper  certifi- 
<Ate,  enters  a  memorial    thereof   upon  his 
record,  and,  in  case  the  lien  ripens  into  a 
title,  the  former  certificate  of  title  is  can- 
celed, and  a  new  one  issued   to  the  proper 
party.     These  duties  do  not  differ  in  charac- 
ter from  those  already  mentioned,  and  what 
lias  been  said  is  equally  applicable  thereto, 
also.     Particular  stress,  however,  is  laid  by 
counsel  for  appellant  upon  the  contention 
that  the  duties  of  the  registrar  as  to  the  sub- 
sequent registration  of  land   held  in  trust 
upon  conditions  or  limitations  are  the  exer- 
cise of  judicial  power,  in  violation  of  the 
terms  of  the  Constitution.     The  act  requires, 
where  the  land  is  subject  to  a  trust,  condi- 
tion, or  limitation,  that  the  original  certifi- 
cate issued    shall    contain    the    words    "in  I 
trust,"  "upon  conditions,"  or  "with  limita- ' 
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tions,"  as  the  case  ma^  be.  When  such  land 
is  to  be  transferred,  it  is  provided  that  the 
registrar  shall  not  issue  a  new  certificate, 
nor  shall  any  transfer  of  or  charge  upon  or 
dealing  with  the  land  be  made,  unless  pursu- 
ant to  the  order  of  some  court,  or  upon  the 
written  opinion  of  the  two  examiners  that 
such  transfer,  charge,  or  dealing  is  in  ac- 
cordance with  the  true  intent  and  meaning 
of  the  trust,  condition,  or  limitation,  where- 
upon he  shall  proceed  to  register  the  title; 
and  such  registration  is  to  be  conclusive  in 
favor  of  the  grantee,  and  those  claiming  un- 
der him  in  good  faith  and  for  a  valuable  con- 
sideration, that  such  transfer,  charge,  or 
other  dealing  is  in  accordance  with  the  true 
intent  and  meaning  of  the  trust,  condition, 
or  limitation.  Sections  68,  69.  If  the  reg- 
istration be  made  pursuant  to  the  order  or 
finding  of  a  court  of  competent  jurisdiction, 
the  acts  of  the  registrar  are  purely  minister- 
ial ;  but,  if  made  upon  the  opinion  of  the  two 
examiners,  he  is  required  to  exercise  a  judg- 
ment of  his  own.  These  duties  do  not  differ 
materially  from  those  already  examined, 
except  that  here  the  decision  is  made  con- 
clusive, in  favor  of  the  person  taking  the 
transfer  in  good  faith  and  for  a  valuable 
consideration,  that  the  transfer  or  charge 
is  in  accordance  with  the  true  intent  and 
meaninjg  of  the  trust,  condition,  or  limita- 
tion. This  does  no  more  than  abrogate  the 
rule  in  equity  which  requires  the  purchaser 
of  trust  property  to  see  to  the  application  of 
the  purchase  money,  and  the  inclination  of 
courts  now  is  to  withdraw  from  that  rule. 
We  recently  said,  quoting  from  Jud^e  Story : 
"These  are  some  of  the  most  important  and 
nice  distinctions  which  have  been  adopted 
by  courts  of  equity  upon  this  intricate  topic, 
and  they  lead  strongly  to  the  conclusion,  to 
which  not  only  eminent  jurists,  but  also 
eminent  judges,  have  arrived,  that  it  would 
have  been  far  better  to  have  held  in  all  cases 
that  the  party  having  the  right  to  sell  had 
also  the  right  to  receive  the  purchase  money, 
without  any  further  responsibility  on  the 
part  of  the  purchaser  as  to  its  application." 
Seaverns  v.  Presbyterian  Hospitaly  173  111. 
414,  on  page  424.  This  statute  also  changes 
the  rule  of  law  as  to  notice.  We  know  of  no 
reason  why  the  legislature  might  not  change 
either  or  both  of  these  rules  without  violat- 
ing the  Constitution.  Certainly,  as  to  the 
future,  all  trusts  could,  be  entirely  abolished 
by  the  legislature,  as  was  done  in  cases  of 
uses  by  the  statute  of  uses.  As  the  law  now 
stands,  cases  frequently  arise  in  which  bona 
fide  purchasers  take  property  free  from  ex- 
isting trusts,  and  are  not  held  bound  to  see 
to  the  application  of  the  consideration. 

The  second  point  insisted  upon  in  the  ar- 
gument is  that  the  provisions  of  the  act  per- 
mit the  taking  of  private  property  without 
"due  process  of  law."  In  the  initial  regi.^- 
tration  the  profusions  are  for  an  applica- 
tion to  a  court  of  chancery,  and  that  the  fee 
must  be  first  registered.  To  this  applica- 
tion the  following  persons  are  to  be  made  de- 
fendants: The  occupant,  if  the  land  is  oc- 
cupied by  any  other  person  than  the  appli- 
cant; the  holder  of  any  lien  or  encumbrance; 
other  persons  having  any  estate  or  claiming 
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any  interest  in  the  Is^nd,  in  law  or  in  equity, 
in  possession,  remainder,  reversion,  or  ex- 
pectancy. Section  II.  All  other  persons  are  to 
be  made  parties  defendant,  by  the  name  and 
designation  of  "all  whom  it  may  concern." 
Section  16.  Summons  is  to  issue  against  all 
persons  mentioned  as  defendants,  and  is  to 
be  served  as  in  other  cases  in  chancery. 
Notice  is  also  to  be  published  and  mailed  to 
such  defendants,  substantially  as  in  other 
chancery  cases,  and  the  court  may  direct 
further  notice  to  be  given.  Sections  19-21. 
Upon  a  failure  to  answer,  default  may  be  en- 
tered, and,  upon  the  hearing,  a  decree  en- 
tered, finding  in  whom  the'  title  is  vested, 
and  declaring  the  same  subject  to  such  liens, 
encumbrances,  trusts,  or  interests,  if  any,  as 
are  shown  to  exist,  and  directing  the  regis- 
tration to  be  made.  Sections  23,  25.  The 
exception  taken  to  these  provisions  is  that 
they  authorize  judgment  to  be  taken  against 
a  resident  of  the  state  upon  mere  construc- 
tive service.  It  is  certainly  fundamental 
that  no  man  shall  be  condemned  unheard  or 
without  notice.  While  a  substituted  serv- 
ice is  permitted  in  some  instances,  particu- 
larly in  case  of  nonresidents,  this  is  because 
of  the  necessities  of  the  case.  The  act  does 
contemplate,  in  some  contingencies,  at  least, 
actual  personal  service,  and  the  general  law 
provides  for  publication  as  to  unknown  own- 
ers and  persons  in  interest,  and  nonresidents. 
An  applicant  may  proceed  in  this  way,  and 
in  strict  accordance  with  the  act  obtain  a 
decree  or  finding  as  to  his  title  which  will  be 
binding  beyond  all  question,  so  that,  even  if 
the  proper  construction  of  the  provision 
were  that  it  attempted  to  authorize  judg- 
ment against  a  resident  notified  only  by  pub- 
lication, yet  the  law  can  be  given  practical 
effect,  in  which  event  only  the  particular  pro- 
«rision  would  fail,  and  not  the  whole  law. 

It  is  further  insisted  that,  by  proceedings 
subsequent  to  the  initial  registration,  an 
owner  may  be  deprived  of  his  property  with- 
out due  process  of  law.  In  the  consideration 
of  this  point  it  must  be  remembered  that  the 
right  to  alienate  or  inherit  property  is  al- 
ways dependent  upon  the  law.  So  long  as 
vested  rights  are  not  disturbed,  the  law  may 
at  an^  time  change  the  tenure  upon  which 
land  is  held,  and  may  alter  tiie  conditions 
under  which  it  may  be  alienated,  and  modify 
the  rules  of  evidence  by  which  the  title  is 
to  be  determined.  The  true  theory  of  this 
act,  as  we  understand  it,  is  that  all  holders 
of  vested  rights  shall  be  subjected  to  an  ad- 
judication in  a  court  of  competent  jurisdic- 
tion, upon  due  notice,  in  order  that  the  true 
state  of  the  title  may  be  ascertained  and  de- 
clared, and  that  thereafter  the  tenure  of  the 
owner,  the  right  of  transfer  and  encum- 
brance, and  all  rights  subsequently  accruing 
shall  be  determined  in  accordance  with  the 
rules  now  prescribed.  "A*  state  may,  by 
statute,  prescribe  the  remedies  to  be  pursued 
in  her  courts,  and  may  regulate  the  dispo- 
sition of  the  property  of  her  citizens,  by  de- 
scent, devise,  or  alienation."  3  Washb. 
Real  Prop.  4th  ed.  p.  187.  "The  right  of 
ownoir^hip  which  an  individual  may  acquire 
must  therefore,  in  theory,  at  least,  be  held  to 
be  derived  from  the  state,  and  the  state  has  ' 
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the  right  and  power  to  9ti'pulate  the  con- 
ditions and  terms  upon  which  the  land  may 
be  held  by  individuals."  Tiedeman,  Real 
Prop.  2d  ed.  §  19.  "The  power  of  the  state 
to  regulate  the  tenure ^f  real  property  with- 
in her  limits,  and  the  modes  of  its  acquisition 
and  transfer,  and  the  rules  of  its  descent, 
and  the  extent  to  which  a  testamentary  dis- 
position of  it  may  be  exercised  by  its  owner?, 
ib  undoubted."  Amdt  v.  Origgs,  134  U.  S. 
316,  33  L.  ed.  918,  on  pase  321,  134  U.  S., 
and  page  919,  33  L.  ed.  ^'The  power  of  the 
legislature  in  this  respect  [as  to  changing 
the  rules  of  evidence  as  to  the  burden  of 
proof],  whether  affecting  proof  of  existing 
rights,  or  as  applicable  to  rights  subsequent- 
ly acquired,  or  to  future  litigation,  so  long 
as  the  rules  of  evidence  sought  to  be  estal? 
lished  are  impartial  and  uniform  in  their  ap- 
plication, is  practially  unrestricted."  Chige 
V.  Caraher,  125  111.  447,  on  page  455.  It  be- 
ing true  that  the  law  may  prescribe  rules  of 
property  and  rules  of  evidence  by  which  tiie 
title  is  to  be  shown,  we  see  no  reason  why 
the  transfer  of  real  estate  may  not  be  made 
in  the  way  contemplated,  and  why  it  may  not 
be  made  compulsory  to  make  it  m  that  way, 
if  the  legislature  so  determines.  In  our 
view  of  the  case,  the  indemnity  fund  feature 
of  the  law  need  not  be  considered.  The  law 
can,  as  we  think,  stand  and  accomplish  its 
purpose  without  it. 

Objection  is  also  made  that  by  §  26  any 
person  who  has  any  interest  in  the  land, 
whether  personally  served,  notified  by  publi- 
cation, or  not  served  at  all,  must,  within 
two  years  after  the  entry  of  the  decree,  ap- 
pear and  file  an  answer,  and  that,  after  the 
expiration  of  that  term  of  two  years,  the  de- 
cree shall  (with  certain  exceptions)  be 
"forever  binding  and  conclusive  upon  all  per- 
sons." This  provision  seems  to  attempt  to 
make  a  decree  binding  upon  persons  not  par- 
ties to  the  suit,  and,  if  given  effect  literally, 
would  deprive  persons  of  vested  rights  with- 
out due  process  of  law.  A  limitation  may  be 
placed  upon  the  time  within  wliich  a  person 
who  has  a  mere  right  of  action  shall  bring 
it,  but  "limitation  laws  cannot  compel  a  re- 
sort to  legal  proceedings  by  one  who  is  al- 
ready in  the  complete  enjoyment  of  all  he 
claims."  Cooley,  Const.  Lim.  p.  366.  To  the 
extent  that  the  act  attempts  to  transfer 
property  without  due  process  of  law,  it  can- 
not be  upheld.  On  all  parties  to  the  suit 
properly  before  the  court  the  decree  may.  af- 
ter the  lapse  of  two  years,  become  conclu- 
sive and  forever  binding,  and  as  to  all  who 
have  merely  a  right  of  action  the  expiration 
of  two  years  may  complete  the  bar.  Even 
though  the  language  of  this  section  may  be 
broad  enougli  to  amount  to  an  attempt  to 
transfer  an  estate  by  the  law  or  by  decree, 
yet  it  is  possible  to  carry  out  the  purposes  of 
the  act  without  violating  the  Constitution 
in  the  respect  complaint  of.  Such  objec- 
tionable features,  or  those  calling  for  con- 
struction, must  be  left  to  future  legislation^ 
or  determination  by  the  courts  in  cases 
where  the  conflict  is  apparent  and  the  ques- 
tion directly  involved.  We  are  also  of  the 
opinion  that  §§  26  and  40  can  be  sustained 
by   construing   them    as   a   limitation    law. 
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*' Whenever  an  act  of  the  legislature  can  be 
BO  oon9trued  and  applied  as  to  avoid  conflict 
with  the  Ck>nstitution,  and  give  to  it  the  force 
of  law,  such  construction  will  be  adopted 
by  the  courts.  Therefore,  acts  of  the  legis- 
lature in  terms  retrospective,  and  which, 
literally  interpreted,  would  invalidate  and 
destroy  vested  rights,  are  upheld  by  giving 
them  prospective  operation  only;  for,  applied 
to  and  operating  upon  future  acts  and  trans- 
actions only,  they  are  rules  of  property,  un- 
der and  subject  to  which  the  citizen  acquires 
property  rishts,  and  are  obnoxious  to  no  con- 
stitutional limitation,  but  as  retroactive  laws 
they  reach  to  and  destroy  existing  rights, 
through  force  of  the  legislative  will,  without 
a  hearing  or  judgment  of  law.  So  will  acts 
of  the  legislature  having  eleoients  of  limita- 
tion, and  capable  of  being  so  applied  and  ad- 
ministered, although  the  words  are  broad 
enough  to  and  do,  literally  read,  strike  at 
the  right  itself,  be  construed  to  limit  and 
control  the  remedy, — for  as  such  they  are 
valid,  but  as  weapons  destructive  of  vested 
rights  they  are  void, — and  such  force  only 
wni  be  given  the  acts  as  the  legislature 
could  impart  to  them."  yewUmd  v.  Marsh, 
19  111.  376,  384. 

The  recent  case  of  State,  Atty.  Oen.,  v. 
Guilhert,  56  Ohio  St.  575,  38  L.  R.  A.  519, 
is  relied  upon  by  counsel  for  appellant  in 
support  of  the  position  taken  by  them  on 
both  of  the  above  points.  We  have  given 
that  cose  careful  consideration.  With  its 
conclusion,  viz.,  that  the  Ohio  statute  was 
unconstitutional,  we  agree,  but  what  is  said 
in  argument  cannot  bi  adopted  as  applica- 
ble to  this  ca«e.  The  main  ground  upon 
which  that  decision  rests  is  that  the  statute, 
in  providing  for  the  initial  registration,  at- 
tempts to  give  jurisdiction  to  the  court  with- 
out service  of  summons,  and  this,  it  is  held, 
falls  short  of  that  due  process  of  law  guar- 
anteed by  the  Constitution.  The  only  no- 
tice which  that  act  required  was  to  be  given 
by  the  applicant  himself,  and  in  the  applica- 
tion it  was  unnecessary  to  name  any  person 
chiiming  an  adverse  interest  as  party  de- 
fendant. On  the  other  feature  of  the  case, 
viz.,  as  to  what  constitutes  the  exercise  of 
judicial  power,  the  opinion  is  not  clear.  In 
the  reasoning  on  that  point,  Judge  Cooley's 
definition  of  "judicial  power"  is  adopted, 
which  we  have  seen  does  not  serve  to  dis- 
tinguish between  such  quasi  judicial  powers 
as  may  be  properly  exercised  by  executive 
or  ministerial  officers  and  those  powers  Which 
belong  solely  to  the  judicial  department. 

The  third  point  made  against  the  law  is 
that  the  provision  which  says  that  the  law 
ijhall  take  effect  only  after  a  favorable  vote 
by  counties  is  an  attempt  to  delegate  legis- 
lative power;  and  the  fourth  is  that  the* law 
is  not  a  general,  but  special,  law.  It  is  un- 
necessary to  discuss  these  points.  It  is  suf- 
ficient to  say  that  both  have  been  decided 
adversely  to  the  contention  of  appellants  in 
the  case  of  People,  Orinnell,  v.  Hoffman, 
116  III.  587,  56  Am.  Rep.  793.  That  decision 
has  become  the  rule  of  law  in  this  state,  and 
we  see  no  sufficient  reason  for  overruling  it. 

We  are  not  impressed  with  the  soundness 
of  the  objections  to  those  sections  of  the 
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statute  which  relate  to  the  descent  of  lands- 
on  the  death  of  a  registered  owner,  and  to- 
the  sale  and  mortgage  of  real  estate  belong- 
ing to  minors  or  otJiers  under  disabili'^. 
They  are,  however,  objections  which  do  not 
^o  to  the  validity  of  the  entire  law.  They 
involve  a  construction  of  those  sections,  and 
can  only  be  satisfactorily  determined  if  cases 
shall  arise  involving  their  validity.  It 
would  be  alike  impracticable  and  unprofitable 
to  attempt  now  to  eive  a  construction  to 
every  provision  of  this  law.  The  question 
here  is,  Does  the  act  violate  the  Constitution 
so  far  as. to  render  it  void,  and  liherefore 
furnish  no  justification  for  the  exercise  of  the 
acts  of  the  respondent  challenged?  In  the 
determination  of  that  question  every  rea- 
sonable doubt  must  be  resolved  in  favor  of 
the  validity  of  the  law. 

We  have  endeavored  to  give  the  case  that 
deliberate  consideration  its  importance  de- 
mands, and  have  reached  the  conclusion  that 
the  judgment  of  the  Criminal  Court  should 
be  affirmed. 

Bosfff,  J.,  dissents. 

Rehearing  denied  December  19,  1893. 


Daniel  HOQAN,  Appt., 

V. 

Loren  D.  STOPHLET. 

(179  111.  160.) 

1.  A  r«aiieftt  tliat  tlie  court  bold  that 
under  the  law  of  the  case  the  plaintiff  could 
not  recover  is  in  the  nature  of  a  demurrer  to 
the  evidence,  and  preserves  the  question  of 
law  for  review  on  appeal. 

2.  A  ftheriff  cannot  claim  a  revvard  for 
making  an  arrest  within  his  county  of  a  resi- 
dent thereof  for  a  felony  committed  therein 
which  It  was  his  official  duty  to  make. 

3.  Extraordinary    cflort*    and    tlie    In- 
cnrrlngr  of  expense  not  covered  by  legal 
fees  will  not  entitle  an  officer  to  a  reward  for 
making  an  arrest  which  It  was  his  legal  duty 
to  make. 

(April  17,  1899.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Court,  Fourth  District,  re- 
versing a  judgment  of  the  Circuit  Court  for 
Alexander  County  in  plaintiff's  favor  in  a. 
suit  brought  to  recover  a  reward  offered  for 
tlie  apprehension  and  conviction  of  an  alleged: 
criminal.     Affirmed. 

Statement  by  Magruder,  J.: 

This  is  a  suit  originally  brought  by  appel- 
lant against  appellee  before  a  justice  of  the- 
peace  of  Pulaski  county  to  recover  a  reward 
offered  for  the  apprehension  and  conviction 
of  a  criminal.  Tnc  justice  of  the  peace  ren- 
dered a  judgment  against  appellee  for  $50 

Note. — As  to  rewards  to  officers,  see  also 
Morris  v.  Kassllng  (Tex.)  11  L.  R.  A.  398.  and 
note;  also  Lees  v.  Colgan  (Cal.)  40  L.  R.  A. 
855;  and  Smltha  v.  Gentry  (Ky.)  42  L.  R.  A. 
302. 


mo 


Illinois  Supreme  Cocut. 


^^B., 


(the  amount  of  the  reward  offered  b^  him), 
and  costs.  Appellee  appealed  from  this  judg- 
ment to  the  circuit  oourt  of  Pulaski  oountjj 
and  the  venue  was  changed  to  the  circuit 
court  of  Alexander  oountv.  In  the  latter 
oourt  the  case  was  tried  before  the  oourt, 
by  agreement,  without  a  jury;  resulting  in 
judgment  against  appellee  for  $50  and  costa. 
An  appeal  was  taken  from  this  judgment  to 
the  appellate  court;  and  the  latter  court  re- 
versed the  judgment  of  the  circuit  court, 
with  a  finding  of  facta,  and  refused  to  re- 
mand the  case  to  the  circuit  court.  The  ap- 
pellate court  has  granted  a  certificate  of  im- 
portance. The  present  appeal  is  from  the 
judsmeot  of  the  appellate  court. 

The  facts  are  substantially  as  follows :  On 
the  night  of  January  6,  1896,  the  storehouse 
nf  appellee,  in  Mound  City,  was  burned  by  an 
incendiary  fire.  On  the  next  day  appellee 
and  several  other  citizens,  including  appel- 
lant, signed  a  paper  publicly  offering  the 
amounts  set  opposite  their  respective  names 
as  a  reward  for  the  apprehension  and  convic- 
tion of  the  person  who  burned  the  building. 
Cn  March  or  April,  1896,  one  Harry  Howard, 
who  then,  and  at  the  time  of  the  burning, 
was,  and  ever  since  has  been,  a  resident  of 
Pulaski  county,  was  arrested  in  said  oounty 
by  one  Lafayette  Collins,  a  deputv  sheriff  of 
Bald  county,  on  a  warrant  issued  by  a  jus- 
tice of  the  peace  of  the  county,  sworn  out 
by  one  Mrs.  Newman,  charging  Howard  with 
ourglary  and  larceny  in  breaking  and  enter- 
ing her  storehouse,  in  said  county.  At  the 
time  the  reward  was  offered  and  the  arrest 
was  made,  and  at  the  time  of  the  conviction 
hereinafter  mentioned,  appellant  was  the 
sheriff  of  said  Pulaski  oounty,  and  Collins 
was  his  deputy.  While  Howard  was  in  jail 
under  the  charge  of  burglary  and  larceny,  he 
was  indicted  by  the  grand  jury  of  Pulaski 
county  for  burning  appellee's  storehouse, 
and  at  the  April  term,  1896,  of  the  circuit 
court  of  said  oounty  he  was  convicted  of  the 
crime  of  arson,  and  sentenced  to  the  peni- 
tentiary therefor.  After  Howard  was  ar- 
rested and  imprisoned  in  jail  on  the  warrant 
charging  him  with  burglary  and  larceny,  ap- 
pellant claims  to  have  expended  certain 
moneys  for  traveling  expenses,  and  fees  paid 
to  witnesses  to  procure  their  attendance 
from  the  state  of  Missouri,  for  the  purpose 
of  indicting  and  convicting  Howard  of  burn- 
ing appellee's  building. 

The  following  is  the  finding  of  facts  made 
by  the  appellate  court,  as  embodied  in  their 
judgment:  "On  the  night  of  January  0, 
1896,  appellant's  store  building  at  Mound 
City,  Pulaski  county,  in  this  state,  was  fe- 
loniously set  on  fire  and  burned.  The  day 
following  the  fire,  appellant  publicly,  and  in 
writing,  offered  a  reward  of  $50  for  the  ap- 
prehension and  conviction  of  the  person  or 
persons  who  committed  the  offense.  About 
two  months  thereafter,  appellee,  who  was  the 
sheriff  of  Pulaski  county,  through  one  of  his 
deputies,  arrested  Harry  Howard,  in  said 
county  (and  who  resided  there),  for  the  of- 
fense; and  at  the  April  term,  a.  d.  1S96.  of 
the  circuit  court  of  said  county,  Howard  was 
indicted,  tried,  convicted,  and  sentenced  for 
the  crime."  In  the  statement  of  facts  which 
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precedes  their  opinion  the  appellate  oourt 
say:  "The  arrest  was  made  under  and  by 
virtue  of  a  warrant  issued  by  a  justice  of  the 
peace  of  Pulaski  county  on  the  complaint  of 
a  Mrs.  Newman,  charging  Howard  with  the 
crime  of  burglary  and  larceny,  and  Howard 
was  committed  to  jail  on  Uiis  charge.  The 
charge  was  mainly,  if  not  entirely,  for  the 
purpose  of  holding  Howard  until  the  matter 
of  the  burning  of  appellant's  store  could  be 
investigated."  Upon  the  trial,  appellant, 
when  on  the  witness  stend,  was  asked  the  fol- 
lowing question,  and  made  the  following  an- 
swer: **Stato  whether  or  not  you  did  any- 
thing towards  the  apprehension  or  the  con- 
viction of  anyone  in  pursuance  of  the  offer- 
ing of  this  reward?"  "Yes,  sir;  after  con- 
siderable effort  on  my  part,  I  caused  the  ar- 
re&t  of  this  Harry  Howard." 

On  the  trial,  d^endant  requested  the  oourt 
to  hold  the  following  proposition  as  the  law 
of  the  case:  "The  defendant  requeete  the 
court  to  hold  the  law  of  this  case  to  be,  under 
the  evidence  in  this  case,  the  plaintiff  is  not 
entitled  to  recover,  and  the  finding  should 
be  for  the  defendant."  But  the  court  refused 
to  so  hold,  and  the  defendant  took  an  excep- 
tion. 

Messrs.  L.  BC  Bradley  and  Wall  St 
Briatow  for  appellant. 

Messrs.  Lanaden  ft  Leek  for  appellee. 


.er,  J.,  delivered  the  opinion   of 

the  court: 

The  submission  by  the  defendant  to  the 
trial  court,  to  be  marked  "Held"  or  "Re- 
fused," of  the  proposition  that  the  finding  in 
this  case  should  be  for  the  defendant,  was  in 
the  nature  of  a  demurrer  to  the  evidence,  and 
preserved  for  the  court  of  review  the  question 
of  law,  whether  the  evidence  tended  to  show 
a  right  to  recover.  First  Nat.  Bank  v.  North' 
western  Nat.  Bank,  152  111.  296.  26  L.  R.  .\. 
28!):  Smith  v.  Billings,  169  111.  294. 

The  appellate  court  haft  found  in  ito  find* 
ing  of  facts,  as  embodied  in  ito  judgment, 
that  the  Harry  Howard  who  was  arrested 
was  so  arrested  for  the  offense  of  setting  ou 
fire  and  burning  the  store  building  of  appel- 
lee, and  for  the  apprehension  and  conviction 
of  the  party  committing  this  offense  the  re- 
ward was  offered.  The  finding  of  facts  thus 
made  by  the  appellate  court  is  binding  upon 
this  court;  and  whether  the  appellate  court 
found  the  facto  correctly  or  not,  cannot  J« 
considered  on  appeal  in  this  court.  Hank 
V.  Chicago,  B.  d  N.  R.  Co.  147  111.  399 ;  Ev- 
erts V.  Latcther,  165  111.  487.  We  deem  it 
immaterial,  however,  whether  Howard  was 
originally  arrested  by  the  appellant  and  im- 
prisoned upon  a  charge  of  burglary  and  lar- 
ceny, or  whether  he  was  arrested  for  the 
burning  of  appellee's  store  building,  so  far  as 
the  determination  of  the  questions  involved 
in  this  case  is  concerned.  The  reward  w:ii 
offered  for  the  apprehension  and  conviction 
of  the  person  or  persons  who  burned  or 
caused  tne  building  to  be  burned.  It  thus 
appears  that  the  reward  was  offered,  not  for 
the  conviction  alone,  but  for  the  apprehen- 
sion and  conviction  of  the  guilty  party,  At>- 
pellant  is  entitled  to  recover  for  both,  or  he 
cannot  recover  at  all.    The  reward  cannot 
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be  apportioned;  that  is  to  say,  ther*  can  be 
jio  apportionment  of  it  between  what  ifl  due 
for  the  apprehension  and  what  is  due  for  the 
oonviction.  The  offer  must  be  enforoed  as 
jkn  entirety,  or  not  at  all.  In  Pool  v.  Boston, 
5  Gush.  219,  it  was  said:  "The  principal 
4>bject  of  the  reward  offered  was  to  obtain  the 
detection  of  the  offender.  The  conviction 
was  required,  to  ascertain  who  was  the  of- 
fender. But,  to  entitle  the  plaintiff  to  the 
reward,  he  must  show  that  he  is  so  entitle<l, 
as  well  for  the  detection  as  for  the  conviction 
of  the  offender.  The  reward  cannot  be  ap- 
portioned." Jones  V.  Phoeniw  Bank,  8  N.  i. 
228;  Blain  v.  Pacific  Exp.  Co.  69  Tex.  74; 
Furman  v.  Parke,  21  N.  J.  L.  310.  The 
word  "arrest"  has  been  defined  as  "the  ap- 
prehension or  detaining  of  the  person  in  or- 
der to  be  forthcoming  to  answer  to  an  al- 
leged or  suspected  crime.  The  word  'arrest' 
is  more  properly  used  in  civil  cases,  and  'ap- 
prehension' in  criminal."  Montgomery  Coun- 
ty v.  Robinson,  85  111.  174.  Black,  in  his 
Law  Dictionary,  defines  the  word  "apprehen- 
sion" as  follows:  "The  seizure,  taking,  or 
arrest  of  a  person  on  a  criminal  charj^e.  The 
term  'apprenension'  is  applied  exclusively  to 
criminal  cases  and  'arrest'  to  both  criminal 
and  civil  cases."  If,  therefore,  the  fact  that 
Howard  was  arrested  upon  a  charge  of  burg- 
lary and  larceny  should  be  held  to  negative 
the  idea  that  he  was  arrested  upon  a  diarge 
of  burning  the  building  then  appellant  did 
not  secure  the  apprehension  of  the  guilty 
party ;  and  in  such  case  he  would  not  be  en- 
titled to  the  reward,  as  the  reward  was  of- 
fered both  for  the  apprehension  and  the  con- 
viction. If,  however,  the  appellant  is  to  be 
regarded  as  having  secured  the  apprehension 
of  Howard  for  the  offense  of  burning  the 
buildinf,  in  that  case,  also,  he  would  not  be 
entitled  to  the  reward,  for  the  reasons  here- 
inafter stated. 

The  appellant  was  the  sheriff  of  Pulaski 
<county.  The  arrest  of  Howard  was  made  in 
Pulaski  county,  and  for  a  felony  committed 
by  Howard  in  that  county ;  Howard  also  be- 
ing a  resident  of  that  county.  It  wa«  there- 
fore appellant's  dutv  to  make  the  arrest. 
That  such  was  his  duty  will  appear  by  ref- 
erence to  SS  1,  2,  3,  and  4  of  division  6,  and 
SS  3  and  6  of  division  7,  of  the  Criminal 
Code,  and  fi{f  15,  16,  17,  and  18  of  chapter 
125  of  the  Revised  Statutes,  in  regara  to 
sheriffs.  1  Starr  &  C.  Anno.  Stat.  2d  ed.  pp. 
1374-1377 ;  3  Starr  St  C.  Anno.  Stat.  2d  ed. 
p.  3769.  In  addition  to  this  §  211  of  division 
1  of  the  Criminal  Code  provides  that  "if  any 
judge,  justice  of  the  peace,  sheriff,  coroner, 
•constable,  police  officer,  clerk,  or  other  officer, 
state,  county,  town,  or  municipal,  executive, 
ministerial,  or  judicial,  shall  wilfully  or  cor- 
ruptly receive  or  take  any  fee  or  reward  to 
execute  or  do  his  duty  as  such  officer,  except 
such  as  i J  or  shall  be  allowed  by  law,  or  if 
any  such  officer  shall  wilfully  or  corruptly 
aak  or  demand  as  a  condition  precedent  to 
the  performance  of  his  duty  as  such  officer 
any  fee  or  reward,  except  such  as  shall  be  al- 
lowed by  law,  every  such  officer  so  offendin<» 
flhall  be  fined  not  exceeding  $200,  and  may  be 
removed  from  office,"  Section  213  of  divi- 
«ion  1  provides  that  "if  any  officer  authorized 
44  L.  n.  A. 


by  law  to  charge  or  receive  fees,  salary,  or 
pay,  shall  charge,  claim,  demand,  or  take  any 
greater  fee,  salary,  or  pay,  than  such  as  it 
by  law  allowed  to  him  for  the  service  per- 
formed, or  shall  charge,  claim,  demand,  or 
take  any  fee,  salary,  or  pay,  or  i^all  know- 
ingly charge  any  fee,  salary,  or  pay,  when  no 
fee,  salary,  or  pay  is  allowed  him  by  law,  or 
when  the  services  for  which  such  fee,  salary, 
or  pay  is  charged,  have  not  been  performeil 
by  nim,  or  by  some  other  person  for  him,  he 
shall,  on  conviction  under  this  section  for  the 
first  offense,  be  fined  in  any  sum  not  less 
than  twenty-five  dollars  ($25),  nor  more 
than  two  hundred  dollars  ($200),  and  upon 
conviction  for  a  second  or  any  subsequent 
offense  under  this  section,  he  shall  forfeit 
his  office,  and  shall  be  confined  in  the  county 
jail  not  less  than  thirty  days,  nor  more  than 
one  year."  1  Starr  ic  C.  Anno.  Stat.  2d  ed. 
pp.  1329,  1330.  The  Ck>iistitution  provides 
that  the  sheriff  and  other  officers  shall  "re- 
ceive, as  their  only  compensation  for  their 
services,  salaries  to  be  fixed  by  law,  which 
shall  in  no  case  be  as  much  as  the  lawful 
oompenaation  of  a  judge  of  the  circuit  court 
of  said  county,  and  shall  bcv  paid,  respective- 
ly, only  out  of  the  fees  of  the  office  actually 
oolleoted."  Const,  art  10,  §  9.  The  legisla- 
ture has  fixed  a  scale  of  fees  which  sheriffs 
are  authorized  to  charge  for  services  per- 
foiTned  by  them  in  the  discbarge  of  their  of- 
ficial duty.  2  Starr  &  C.  Anno.  Stat.  2d  ed. 
pp.  1911-1013.  It  being  true  that  it  was  the 
official  duty  of  the  appellant,  as  sheriff,  to 
make  the  arrest  of  the  guilty  party,  and  that 
the  lees  which  he  is  entitled  to  charge  for  the 
performance  of  his  official  duties  are  fixed  by 
law,  it  follows,  upon  well-established  princi- 
ples, that  the  appellant  was  not  entitled  to 
the  reward  sued  for  in  this  case.  It  is 
against  public  policy  to  allow  a  man  to  re- 
cover a  reward  for  doing  his  duty  as  a  pub- 
lic officer.  It  is  also  against  public  policy, 
and  illegal,  for  a  sheriff  to  receive,  for  serv- 
ices for  which  fixed  compensation  is  pre- 
scribed by  law,  any  other  or  further  fees,  al- 
though extraordinary  diligence  may  have 
been  exercised  by.  him  in  the  di$<charge  of  hia 
duty.  Pool  V.  Boston,  5  Cush.  219;  Murfreo, 
Sheriffs,  §  1070.  A  promise  to  pay  an  of- 
ficer a  reward  for  doing  what  it  is  his  duty 
to  do  under  the  law  is  a  promise  without 
any  consideration  to  support  it. 

In  Re  Riissell,  51  Conn.  577,  50  Am.  Rep. 
55,  the  facts  showed  that  an  inhabitant  of 
the  city  of  Hartford,  whose  house  was  broken 
into  in  the  night,  offered  a  rewurtl  for  the 
detection  of  the  burglar;  that  certain  police- 
men, during  the  hours  allotted  them  for  rest, 
discovered  the  burglar,  and  obtained  infor- 
mation which  led  to  his  conviction ;  that  ])o- 
licemen  in  that  city  were  required  by  law  to 
report  all  violations  of  law,  and  to  arrest 
without  warrant  persons  guilty  of  criminal 
offenses,  where  the  offenders  were  taken  in 
the  act,  or  on  the  speedy  information  of  oth- 
ers, to  render  all  possible  assistance  to  the 
ministers  of  the  law.  and  1o  exert  themselves 
to  prevent  the  commission  of  crime,  etc. 
And  it  was  held  by  the  court  that  to  allow 
them  to  receive  the  reward  would  be  both  in 
violation  of  the  city  ordinances  and  against 
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public  policy.  In  that  raae  the  court  said: 
"It  has  been  held  from  a  very  early  period 
that  a  promise  lo  pay  an  ollicer  a  suiu  of 
money  for  doin^j  a  thiag  which  the  law  will 
not  suffer  him  to  take  anything  for  is  merely 
void,  however  freely  :«nd  vdautarily  it  may 
appear  to  have  been  made.  .  .  .  And  it 
is  now  well  settled  that  a  public  ofldcer, 
whose  compensation  is  ^i.^ed  ur  whose  fees 
are  prescribed  by  law,  cannot  legally  contract 
lor  or  demand  a  larger  compensation  or 
higher  fees  in  the  form  of  a  reward  or  in  any 
other  form,  for  services  rendered  in  the  line 
or  scope  of  his  oflicial  duties."  In  Fool  v. 
Boston,  5  Gush.  219,  it  was  held  that  a 
watchman  of  the  city  of  Boston,  who,  while 
in  the  discharge  of  his  duty  as  such,  discov- 
ered a  person  setting  fire  to  a  building,  and 
prosecuted  him  to  conviction,  was  not  en- 
titled to  claim  a  reward  offered  by  the  city 
government  for  the  detection  and  conviction 
of  the  incendiary.  In  Daviea  v.  Burns,  5 
Allen,  340,  it  was  held  that  an  officer  of  the 
customs  of  the  United  States,  who  found 
smuggled  goods  while  assisting  the  inspect- 
ors in  charge  of  a  vessel,  and  examining  the 
passengers  and  their  luggage,  althougn  he 
was  not  in  discharge  of  the  specific  duty  as- 
signed to  him,  could  not  maintain  an  action 
to  recover  a  reward  offered  bj  the  owners^  of 
the  vessel  to  any  person  giving  information 
to  their  agents  or  officers  of  any  goods  smug- 
gled or  concealed,  or  intended  to  be  smug- 
gled, therefrom.  In  the  latter  case  the  de- 
cision of  the  court  was  put  upon  the  broad 
frround  of  public  policy,  which  forbids  an  of- 
ficer to  receive  extra  compensation  for  doing 
what  his  official  duty  requires  him  to  do.  In 
St,  Louis,  I,  M,  d  8,  R,  Co,  v.  Orafton,  51 
Ark.  504,  where  certain  parties,  who  acted 
as  the  posse  oomitatus  oi  a  sheriff,  to  aid 
him  in  preventing  interference  with  trains 
during  a  railroad  strike,  claimed  a  reward 
offered  by  the  railroad  company  for  the  ar- 
rest and  conviction  of  persons  thus  offend- 
ing, it  was  held  that  such  parties  were  not 
entitled  to  the  reward,  although  they  claimed 
to  have  acted  as  individuals,  independently 
of  the  sheriff;  and  the  court  there  says: 
"The  policy  of  the  law  forbids  a  public  of- 
ficer, or  those  called  to  aid  him  in  the  dis- 
charge of  a  public  duty,  receiving  any  reward 
or  compensation  for  his  services,  outside  of 
that  allowed  by  law.  The  plaintiffs  were 
assisting  the  sheriff's  deputies — and  in  fact 
some  of  the  plaintiffs  were  his  regular  dej^- 
uties — in  making  these  arrests;  and  they 
were  paid  for  their  services  as  a  sheriff's 
posse  by  Miller  county.  Public  policy  and 
the  laws  forbid  that  they  receive  other  re- 
ward for  the  same.  *The  rewards  of  officers 
are  established  by  law,  their  services  are  to 
be  performed  for  these  legal  rewards,  and 
other  private  rewards  for  acts  which  are  re- 
quired from  them,  as  public  duties,  by  the 
laws  of  their  country  and  the  obligations  of 
their  stations,  must  be  regarded  as  corrupt 
and  illegal  exactions.'  ...  A  promise 
of  a  reward  for  performing  a  duty  is  illejyal 
and    without     consideration.     .  .     *The 

statute  makes  it  the  duty  of  a  sheriff  to  keep 
and  orcieTve  the  peace  of  Ins  county,  for 
which  purpose  he  is  empowered  to  call  to  his 
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aid  such  person  or  persons  of  his  oonoty  aa 
he  deema  necessary.  .  .  .  The  condusioiv 
is,  if  the  arrest  is  made  by  the  sheriff  or  hia 
deputies,  he  or  they  were  but  doing  their 
duty,  and  are  not  entitled  to  a  reward.' "  In 
Lees  V.  Oolgan,  120  Cal.  262,  40  L.  R.  A.  355^ 
where  a  captain  of  police  of  the  city  and 
county  of  San  Francisco  apprehended  a  mur- 
derer in  such  city  and  county  for  a  murder 
committed  in  another  county,  it  was  held 
that  the  captain  made  the  arrest  of  the  mur- 
derer in  the  line  of  his  official  duty,  and  tliat 
it  was  against  sound  public  policy  to  receive 
a  reward  offered  by  the  government  of  the 
state  for  the  arrest  and  conviction  of  the 
murderer:  and  in  that  case  the  court  eays: 
"The  oourts,  both  in  this  country  and  in 
England,  are  practically  unanimous  in  de- 
claring that  a  public  officer,  working  for  a 
fixed  compensation,  or  whose  fees  are  pre- 
scribed by  law,  oaanot  demand  or  contract 
for  a  reward  for  services  rendered  in  the  line 
or  scope  of  his  official  duty."  See  also 
Marking  v.  Needy,  8  Bush,  22;  E»  parte 
Oore,  57  Miss.  261;  Monroe  County  t.  Bell 
(Miss.)  18  So.  121;  Thornton  v.  Missouri  P. 
R.  Co,  42  Mo.  App.  58;  Kiok  ▼.  Merry,  2a 
Mo.  74,  66  Am.  Dec.  658;  Weaver  v.  Whit- 
ney, Hopk.  Ch.  13 ;  Hatch  t.  Mann,  15  Wend. 
45. 

The  claim  that  extra  seryicee  have  been, 
rendered  furnishes  no  warrant  in  such  ca^es 
for  the  charge  of  extra  compensation.  In 
Hatch  y,  Mann,  15  Wend.  45,  it  was  said: 
"That  a  public  officer,  whose  fees  are  pre- 
scribed by  law,  may  maintain  an  action  to  re- 
cover an  additional  sum  promised  him  by  a 
party  for  doin^  his  official  duty,  is  a  mon- 
strous proposition,  fraught  with  every  kind 
of  mischief.  The  pretense  that  it  is  for  ex- 
tra services  would  cover  any  conceivable  cor- 
ruption or  extortion.  ...  If  a  constsr 
ble,  for  making  'extraordinary  efforts' to  per- 
form an  ordinary  official  act,  may  not  only 
receive,  but  may  also  collect  by  law,  a  com- 
pensation beyond  what  the  statute  allows  for 
the  act,  any  other  officer  may  do  the  same; 
and  sheriffs,  legislators,  and  judges  might,, 
and  soon  would,  put  their  'extraordinary  ef- 
forts' in  the  market,  to  be  had  by  the  highest 
bidder.  This  is  a  sickening  and  revolting 
view  of  the  subject." 

Tlicre  are  some  decisions  which  hold  to  the 
contrary  of  the  views  herein  expressed,  but 
tliese  decisions  will  be  found  upon  examina- 
tion to  be  cases  where  the  officer  arrested  the 
offender  beyond  his  territorial  juried  irtion, 
or  cases  arising  under  particular  statutes 
which  did  not  make  it  the  duty  of  the  officer 
to  make  the  arrest.  Many  of  these  decisions 
are  reviewed  in  the  very  able  opinion  deliv- 
ered by  the  supreme  court  of  Connecticut  in 
Re  Russell,  51  Conn.  577,  50  Am.  Rep.  55. 
and  are  there  distinguished  from  such  ca««efl 
as  that  which  is  presented  by  the  present  rec- 
ord. 

The  principles  announced  by  the  authori- 
ties above  referred  to  have  always  been  rec- 
ojrnized  as  sound  by  this  court.  In  Stacy  v.. 
State  Bank,  5  111.  91,  tlie  bank  offered  a  re- 
ward of  $10,000  for  the  detection  of  tlie  per- 
son who  had  robbed  a  branch  of  the  bank;, 
and  a  director  of  the  branch  bank,  who  d^ 
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•tccted  the  robber^  sued  to  recover  the  reward. 
But  this  court  held  that  he  was  not  entitled 
to  claim  the  reward,  upon  the  ground  that  it 
was  his  duty  in  such  a  case,  whether  he  was 
paid  for  his  services  or  not,  if  he  obtained 
4Ln7  information  which  would  in  any  manner 
lead  to  the  recovery  of  the  money  taken,  or 
the  detection  of  the  person  taking  it,  to  com- 
municate it  promptly  to  the  bank  without 
reward.  We  there  say:  "He  has  done  noth- 
ing more  in  the  present  case  than  his  duty 
as  director  imposed  on  him.  The  fact  of  his 
receiving  no  compensation  for  his  services  as 
•director  does  not  alter  the  case.  He  has  vol- 
untarily assimied  the  duties  of  the  station, 
and  he  was  bound  as  faithfully  to  discharge 
them  as  if  he  was  to  be  liberally  paid  for 
ills  services."  The  principle  here  announced 
has  been  applied  to  promises  made  to  per- 
sons not  public  officers.  Thus,  it  was  said 
by  Chancellor  Kent:  "Every  seaman  is 
bound,  from  the  nature  and  terms  of  his  con- 
tract, to  do  his  duty  in  the  service  to  the  ut- 
most of  his  ability ;  and  therefore  a  prcMnise 
made  by  the  master,  when  the  ship  is  in  dis- 
-tress,  to  pay  extra  wages,  as  an  inducement 
to  extraordinary  exertion,  is  illegal  and 
Toid."    Pool  V.  Boston,  5  Gush.  219. 

The  fact  that  the  officer  may  have  incurred 
-expenses  in  the  performance  of  an  official 
-duty  which  are  not  covered  by  the  legal  fees 
he  is  authorized  to  charge  does  not  entitle 
him  to  extra  compensation.  In  People  v. 
Pearson,  4  111.  270,  we  held  that  a  sheriff, 
who,  in  executing  an  attachment  for  con- 
tempt sued  out  of  this  oourt,  went  out  of  his 
ovm  coimty,  and  expended  ten  days'  time, 
and  $66.75  in  money,  in  arresting  and  re- 
turning the  defendant,  was  only  entitled  to 
recover  the  regular  fees  for  serving  the  proc- 
•ess  and  for  mileage.  In  Irvin  v.  Alexander 
•County,  63  111.  628,  where  a  statute  provided 
that  counties  shall  pay  the  expense  of  con- 
veying insane  paupers  to  the  asylum  for  the 
insane,  and  fixed  the  compensation  of  the 
Kheriff  for  such  services,  we  held  that  the 
sheriff  was  not  allowed  to  charge  for  his  nec- 
essary expenses  anything  in  addition  to  the 
mileage  and  per  diem  provided  by  the  stat- 
ute; and  in  tha^  case  we  said:  "The  sheriff 
takes  the  office  cum  onere;  and  the  general  as- 
sembly, in  fixing  the  various  items  of  fees 
for  his  compensation,  may  and  very  probably 
have  fixed  some  items  too  low,  but  others  are 
very  high,  when  time,  labor,  and  skill  are 
-considered.  .  .  .  We  have  never  known  a 
claim  made  for  additional  compensation  be- 
cause the  actual  cost  of  serving  a  summons 
was  more  than  the  fees  in  a  particular  case, 
or  in  fact  in  any  other  specific  service  ren- 
dered by  the  sheriff.  ...  If  this  were 
allowed,  additional  costs  would  have  to  be 
paid  whenever  the  sheriff  should  lose  money 
-in  the  performance  of  any  specific  duty. 
.  .  .  We  are  clearly  of  the  opinion  that 
the  sheriff  was  not  entitled  to  his  traveling 
expenses  in  addition  to  his  mileage  and  per 
diem.'*  In  HaU  v.  Hamilton,  74  111.  437, 
ihis  court  held  that  judges  were  authorized 
to  hold  branch  courts  for  the  superior  court 
^4  L.  R.  A. 


of  Cook  oounty,  or  the  circuit  court,  for  that 
or  any  other  circuit,  but  that  $  40  of  the 
chapter  entitled  "'Courts,"  of  the  Revised 
Statutes  of  1874  (p.  331),  which  provided 
for  compensation  being  paid  to  a  judge  hold- 
ing a  branch  court  out  of  his  circuit,  in  ad- 
dition to  his  salary,  was  unconstitutional  and 
void.  In  Hall  v.  Hamilton,  74  111.  437,  this 
court,  speaking  through  the  late  Mr.  Chief 
Justice  Walker,  said:  "The  40th  section  of 
that  chapter  provides  for  compensating 
judges  who  shall  hold  court  or  a  branch 
court  for  another  judge  out  of  his  circuit  or 
judicial  district,  by  authorizing  an  appropri- 
ation of  $10  per  day  to  such  judge  out  of  the 
county  treasury.  The  16th  section  of  the 
judiciary  article  of  our  Constitution  is  this : 
'From  and  after  the  adoption  of  this  Consti- 
tution, judges  of  the  circuit  courts  shall  re- 
ceive a  salary  of  $3,000  per  annum,  payable 
quarterly,  until  otherwise  provided  by  law. 
And  after  their  salaries  shall  be  fixed  by 
law,  they  shall  not  be  increased  or  diminished 
during  the  terms  for  which  said  judges  shall 
be  respectively  elected;  and  from  and  after 
the  adoption  of  this  Constitution  no  judge 
of  the  supreme  or  circuit  courts  shall  receive 
any  other  compensation,  perquisite,  or  bene- 
fit, in  any  form  whatsoever,  nor  perform  any 
other  than  judicial  duties,  to  which  may  be- 
long any  emoluments.'  This  language  is  as 
full,  clear,  and  comprehensive  as  could  be 
well  conceived,  to  prevent  supreme  and  circuit 
judges  from  receiving  any  other  compensa- 
tion than  their  salaries,  under  any  name  or 
pretense  whatever,  for  the  discharge  of  any 
duty  pertaining  to  their  offices.  And  it  is 
prohibitory  on  the  judges  from  receiving  the 
compensation  for  the  performance  of  such 
duties  except  their  salary.  It  also  prohibits 
the  general  assembly  from  providing  any 
other."  Section  40,  above  referred  to,  is 
still  retained,  and  appears  as  §  23  of  the  act 
in  regard  to  courts.  It  is  as  follows: 
"Where  a  judge  shall  hold  court,  or  a  branch 
thereof,  for  another  judge  out  of  his  circuit 
or  judicial  district,  as  provided  in  the  pre- 
ceding section  (except  in  cases  of  inter- 
change with  each  other),  it  shall  be  compe- 
tent for  the  county  board  of  the  county,  in 
which  he  shall  so  hold  court,  in  their  discre- 
tion to  cause  him  to  be  paid  out  of  the  coun- 
ty treasury  not  exceeding  $10  per  day  for 
the  time  he  shall  so  hold  the  same."  Al- 
though this  section  still  appears  in  the  stat- 
ute, yet  this  court,  in  the  discharge  of  a  high 
and  solemn  duty  imposed  upon  it  by  the  Con- 
stitution, has  decided  such  section  to  be  un- 
constitutional; and  therefore  no  board  of 
county  commissioners  can  lawfully  pay,  nor 
can  any  judge  of  a  circuit  court  lawfully  re- 
ceive, the  $10  per  day  authorized  to  be  paid 
by  that  section  for  the  performance  of  judi- 
cial duties. 

For  the  reasons  above  stated,   the  judg- 
ment of  the  Appellate  Court  is  affirmed. 

Mr.  Justicb  Boss«  took  no  part  in  this 
decision. 
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Philip  C.  SIZOR,  AppU, 

V. 

City  of  LOGAN  SPORT. 

(151  Ind.  626.) 

MentioiilDir  A  meander  line  on  the  b^nk 
of  A  rlTer  as  a  boundary  will  convey  the 
property  at  least  to  the  water  line  with  ripar- 
ian rights,  if  not  to  the  thread  of  the  stream, 
nnless  a  contrary  Intent  clearly  appears  from 
the  deed  Itself. 

(May  13,  1898.) 

APPEAL  by  plaintiif  from  a  judgment  of 
the  Circuit  Court  for  Cass  County  in 
favor  of  defendant  in  an  action  brought  to 
recover  possession  of  certain  real  estate. 
A^Tmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Frank  Swisart,  for  appellant: 

Where  two  adjoining  landowners  cause  a 
line  between  them  to  be  surveyed  and  estab- 
lished, such  survey  is  conclusive  between 
them  and  all  parties  who  claim  under  them. 

Main  v.  KilUnger,  90  Ind.  165. 

If  surveyors  surveyed  the  land  deeded  to 
the  Cass  County  Agricultural,  etc.,  Associa- 
tion, with  the  consent  of  both  parties,  before 
the  deed  was  ma4e,  and  the  deed  was  made 
according  to  that  survey,  it  was  proper  to 
show  that  fact  by  parol  testimony,  and  the 
court,  refusing  to  allow  the  appellant  to  give 
his  testimony  upon  this  point  to  the  jury, 
erred. 

In  ascertaining  boundaries,  visible  monu- 
ments control  other  designations  not  so  ob- 
vious to  the  senses,  such  as  admeasurements, 
course  and  distance,  and  quantity  of  land 
called  for  in  the  deeds. 

Emmons  v.  Kiger,  23  Ind.  483;  Simonton 
V.  ThompsoHy  55  Ind.  87:  Allen  v.  Kersey, 
104  Ind.  1 ;  Shepherd  v.  Nave,  125  Ind.  226. 

In  the  trial  of  a  cause  before  court  and 
jury,  if  there  is  anv  evidence  to  support  the 
plaintiff's  cause  of  action,  no  matter  how 
slight,  the  court  cannot  direct  the  jury  to 
return  a  verdict  for  the  defendant. 

Crookshank  v.  Kellogg,  8  Blackf.  256; 
Haynes  v.  Thomas,  7  Ind.  38 ;  Ada m«  v.  Ken- 
nedy, 90  Ind.  318;  Wolfe  v.  McMillan,  117 
Ind.  587. 

When  a  meander  line  is  made  by  the  par- 
ties to  a  deed  one  of  the  lines  of  the  mnd 
therein  conveyed,  that  fixes  the  limit  of  the 
land  conveyed ;  and  the  fact  that  a  meander 
line  is  named  as  one  of  the  boundary  lines 
by  the  parties  gives  the  grantee  no  right  be- 
yond  that  line. 

Silver  Creek  Cement  Corp.  v.  l7mon  Lime 
d  Cement  Co.  138  Ind.  297;  Brophy  v.  Riche- 
son,  137  Ind.  114;  Tolleston  Club  v.  State, 
141  Ind.  197:  Edwards  v.  Ogle,  76  Ind.  302. 

Messrs.  Quincy  A.  Myers,  George  C. 
Taber,  and  Frank  M.  Kiatler  for  appel- 
lee. 

Note, — As  to  meander  lines,  see  also  North- 
em  Pine-Land  Co.  v.  BIgelow   (Wis.)  21  L.  R. 
A.   776:   Noyes  v.   Collins   (Iowa)    26  L.  R.  A. 
609;  Fdller  v.  Shedd   (111.)  33  L.  R.  A.  146. 
44  L.  R.  A. 


J.,  delivered  the  opinion  of  the 
court: 

Appellant  brought  this  action  to  recover 
possession  of  certain  real  estate,  and  quiet 
nis  title  thereto  as  against  a{>pellee.  Ap- 
pellee filed  a  eeneral  denial,  and  upon  the 
issue  BO  joind  the  cause  woe  submitted 
to  a  jury,  and  aiter  appellant  had  closed 
his  evidence  in  chief  the  court  instruct- 
ed the  jury  to  return  a  verdict  in  favor 
of  appellee,  and  over  a  motion  for  a  neip 
trial  judgment  was  rendered  that  appellant 
take  nothing  by  his  said  action.  The  onlj- 
error  assigned  which  presents  any  question 
for  our  determination  is  that  the  court  erred 
in  overruling  appellant's  motion  for  a  new- 
trial.  There  are  many  other  errors  assigned^ 
but  they  are  all  causes  for  a  new  trial,  and 
therefore  preeent  no  Question.  The  evidence 
shows  that  in  1848  tne  trustees  of  the  Wa- 
bash &  Erie  Canal  executed  a  deed  conye^- 
ing  to  Mary  Long  the  fractional  N.  E.  ^ 
of  section  29,  township  27  N.;  range  2  £., 
and  that  Eel  river  was  the  north  boundarT" 
of  the  said  real  estate.    On  September  18, 

1872,  Mary  Long,  by  deed,  conveyed  said 
real  estate  to  appellant,  and  he,  on  June  IS. 

1873,  conveyed   a   part   thereof — about   35^ 
acres — ^to     tiie    Cass    County    Arricultoral, 
Horticultural,    St    Mechaniciil    Association. 
The  real  estate  conveyed  to  said  asaociatioik 
was  described  by  metes  and  bounds,  and  the 
north  line  was  described  as  follows :   ''Thence 
north  parallel  with  the  east  line  of  said  sec- 
tion fourteen    (14)   chains  and  70  links  to 
the  meander  line  on  the  south  bank  of  Eel 
river;  thence  westward  along  said  meander 
line  to  the  northwest  corner  of  said  fraction- 
al quarter  section,  being  also  the  northeast, 
corner  of  J.  B.  Richardsville  reserve."    Ap- 
pellee derived  its  title  through  Uie  convey- 
ance  last  mentioned,  and  by  the  same  de- 
scription.    When    t&e    real    estate    on    Eel 
river  was  first  surveyed  by  the  government 
surveyors,  they  ran  a  meander  line  along  the 
south  side  of  said  river,  send  it  is  contended 
by  appellant  that  such  meander  line  as  so 
locatea  is  the  north  boundary  of  the  real  es- 
tate conveyed  to  appellee,  and  that  said  me- 
ander line  is,  as  t^e  river  now  runs,  over  lOO 
feet  south  of  the  south  margin  or  water  line 
of  said  river  at  the  northeast  corner  of  said 
tract  and  in  the  south  edge  of  the  water  at^ 
the  northwest  corner  of  said  tract.     Appel- 
lee, on  the  other  hand,  contends  that  the  de- 
scription carries  the  title  of  appellee  at  least 
to  the  water  line,  on  the  south  side  of  said 
river,  if  not  to  the  thread  of  the  stream. 
If  appellee's  contention  is  correct,  the  cause 
must  be  affirmed;    if  appellant  is   correct^ 
the  cause  must  be  reversed.     In  St.  Paul  d 
P.  R.  Co.  V.  Schurmeir,  7  Wall.  272,  19  L. 
ed.  74,  which  was  a  case  where  the  land  was 
adjoining  a  navigable  stream,  the  Supreme 
Court  of  the  United  States,  at  page  286,  1^ 
L.  ed.  78,  said:     "Meander  lines  are  run  in 
surveying  fractional  portions  of  the  public 
lands  bordering  upon  navigable  rivers,  not 
as  boundaries  of  the  tract,  out  for  the  pur- 
pose of  defining  the  sinuosities  of  the  banks 
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of  the  tiream,  and  as  the  means  of  aaoer- 
taining  the  quantity  of  the  land  in  the  frac- 
tion subject  to  sale,  and  which  is  to  be  paid 
for  by  the  purchaser.  In  preparing  the  offi- 
cial plat  from  the  field  notes,  the  meander 
line  IS  represented  as  the  border  line  of  the 
stream,  and  shows  to  a  demonstration  that 
the  watercourse,  and  not  the  meander  line 
ab  actually  run  on  the  land,  is  the  boundary. 
Proprietors,  bordering  on  streams  not  navi- 
gable, unless  restrict^  by  the  terms  of  their 
grant,  hold  to  the  centre  of  the  stream.'* 
This  case  has  been  uniformly  followed  by 
the  courts.  Hardin  v.  Jordan,  140  U.  &$. 
371,  35  L.  ed.  428;  Sphung  v.  Moore,  120 
Ind.  352,  356;  Knudaen  y.  Omanson,  10 
Utah,  124;  Lamprey  v.  State,  52  Minn.  181, 
18  L.  R.  A.  670;  Sohurmeier  v.  St,  Paul  d 
P.  R,  Co.  10  Minn.  82  (Gil.  59)  88  Am.  Dec. 
59;  Freeman  y,  BelUgarde,  108  Cal.  179, 
and  cases  cited.  In  Boorman  v.  Sunnuchs, 
42  Wis.  233,  the  court,  on  page  243,  said: 
"Another  rule  applicable  to  this  case  is,  that 
if  the  meanderea  line  and  the  actual  water 
line  differ,  the  latter  is  the  true  line  of  a 
lot  bounded  in  terms  by  the  meandered  line." 
It  is  therefore  held  in  many  cases  that  a  me- 
ander line  on  a  lake  or  watercourse  extends 
to  the  line  of  the  shore  or  bank  although 
the  courses  and  distances  of  the  survey  be 
not  colnoident  with  the  water  line.  Everaon 
V.  Waaeca,  44  Minn.  247;  Ladd  ▼.  Oahome, 
79  Iowa,  93 ;  St.  Paul,  S,  d  T.  F.  R.  Co.  v. 
First  JHv.  of  St,  Paul  d  P,  R.  Co.  (Minn.) 
49  N.  W.  308.  It  was  said  by  the  supreme 
court  of  Minnesota,  in  Sohurmeier  v.  St, 
Paul  d  P.  R.  Co.  10  Minn.  82,  88  Am.  Dec. 
59:  "There  is  no  such  thing  as  a  meander 
line  in  sudh  case,  distinct  and  separate  from 
the  line  of  the  river.  It  is  merely  an  ac- 
curate survey  of  the  river,  and  neither  party 
in  this  case  could  be  permitted  to  show  that 
the  river  is  in  a  different  place  from  that 
designated  by  the  field  book  and  plat."  In 
Knudaen  v.  Omanaon,  10  Utah,  124,  the  court 
said:  "In  making  the  survey,  the  water 
line  was  approached  as  nearly  as  possible, 
and  the  west  line  of  these  lots  is  shown  by 
the  government  surveyors  to  be  waters  of 
the  lake,  and  is  what  is  called  'a  meander 
line.'  "  It  is  also  held  that,  when  a  deed  de- 
scribes land  as  bounded  by  a  bank,  or  as  3n 
the  west  side  of  a  river  not  navigable,  or  by 
lines  running  to  a  stake  or  line  on  the  bank, 
thence  up  or  down  the  stream  to  another 
monument  on  the  bank,  the  thread  of  the 
<!tream  is  the  boundary.  Kent  v.  Taylor,  64 
N.  H.  489;  Runion  v.  Alley,  19  Ky.  L.  Rep. 
268:  St.  Clair  County  v.  Lovingaton^  23 
Wall.  40,  23  L.  ed.  59;  Luce  v.  Carley,  24 
Wend.  451,  35  Am.  Dec.  637:  Seneca  Nation 
of  Indiana  v.  Knight,  23  N.  Y.  498,  500 ; 
Lunt  V.  Holland,  14  Mass.  150;  Cold  Springe 
Iron  Worka  v.  Tolland,  9  Cush.  492;  New- 
ton V.  Eddy,  23  Vt.  319;  Brown  v.  Chad- 
houme,  31  Me.  9,  50  Am.  Dec.  641;  Stan- 
ford ▼.  Mangin,  30  Ga.  355 ;  2  Devlin,  Deeds, 
2d  ed.  §§  1028a,  10285;  1  Jones,  Real  Prop. 
§S  477,  485,  488,  490,  491,  493. 

It  is  clear  from  the  authorities  that  the 
meander  line  was  run  by  the  government 
surveyors  as  near  the  water  line  as  possible, 
and  was  intended  to  mark  the  water  line, 
44  L.  R.  A. 

See  also  4f!  L.  R.  A.  748. 


and  the  same  is  shown  on  the  official  plats 
prepared  from  the  field  notes  to  be  the  water 
or  border  line  of  the  stream.  We  think, 
therefore,  that  in  all  conveyances  where  the 
meander  line  is  mentioned  it  must  be  held 
to  be  the  actual  water  line,  unless  the  con- 
trary clearly  appears  from  the  deed  itself. 
The  description  in  this  case  carried  appel- 
lee's title  at  least  to  the  water  line,  witti  ri- 
parian rights,  if  not  to  the  thread  of  tlM 
stream. 
Judgmetit  affirmed. 

Rehearing  denied. 


Rosena  M.  BARMAN,  Appt^ 


V. 


Robert  J.  SPENCER. 
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!•  A  isrneat  at  a  private  residence  i*  not 
arullty  of  neiriiirence  In  attempting  to  go 
from  the  house  to  the  privy  after  dark,  with- 
out Inquiring  as  to  the  safety  of  the  way  or 
requesting  a  light,  where  at  the  time  of  a 
previous  visit  the  way  was  safe,  and  no 
knowledge  on  her  part  <^  a  change  In  con- 
dition exists. 


2.  A  leaser  vrlio  removes  tbe  platfoi 
from  a  well  in  order  to  pat  it  in  proper 
condition  as  required  by  his  lease,  and 
leaves  the  well  open  and  unguarded  at  a  dis- 
tance of  about  three  feet  from  the  kitchen 
door,  near  a  path  that  leads  to  a  privy,  Is 
liable  to  a  guest  of  the  tenant,  who  falls  into 
the  well  in  the  night  while  attempting  to  go 
to  the  privy  without  knowing  that  the  plat- 
form has  been  taken  off  from  the  well. 

(January  8,  1898.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Grant  (>unty  in 
favor  of  defendant  in  an  action  brought  to 
recover  damages  for  personal  injuries  allegod 
to  have  been  caused  by  defendant's  negli- 
gence.   Reveraed. 

The  facts  are  stated  in  the  opinion. 

Meaara.  H.  J.  Paultia  and  Gordon  Ss 
Marsliall  for  appellant. 

Meaara,  B.  T.  St.  Jobn  and  W.  H. 
diarlea,  for  appellee: 

The  appellant  was  guilty  of  such  contribu- 
tory negligence  as  will  preclude  a  recovery. 

It  was  a  duty  plaintiff  owed  herself  to 
have  made  inquiry  as  to  the  condition  and 
safety  of  her  procedure. 

No  inquiry  was  made,  no  right  asked,  but 
she  went  out  into  the  dark  night,  careless 
and  negligent  of  her  own  safety,  and  was 
injured. 

McAunich  v.  Miaaiaaippid  M,  R.  Co.  20 
Iowa,  338;  Beach,  Contrib.  Neg.  9  26;  To- 
ledo d  W.  R.  Co.  V.  Ooddard,  26  Ind.  18'>; 
Newhouae  v.  Miller,  35  Ind.  463;  Hathaway 
V.  Toledo,  W.  d  W.  R.  Co.  46  Ind.  26. 

Mere  negligence  of  the  defendant  cannot 
excuse  the  contributory  negligence  of  the 
plaintiff. 

Note. — As  to  the  liability  of  a  landlord  for 
Injuries  to  the'  guests  or  servants  of  a  tenant, 
caused  by  defects  In  the  premises,  see  note  t* 
McConnell  v.  Lemley  (La.)  34  L.  R.  A.  609. 
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St,  LouU  ds  S,  E.  R.  Co.  V.  Mathias,  50 
Ind.  65;  Pentiaylvania  Co.  v.  SinolcMr,  62 
Ind.  301,  30  Am.  Rep.  185;  Cincinnati  dU. 
J2.  Co.  V.  Eaton,  53  Ind.  307. 

Where  the  negligence  of  two  persons  is 
contemporaneous,  and  the  fault  of  each  op- 
erates directly  to  cause  the  injury,  the  plain- 
tiit  cannot  recover  if  by  the  exercise  of  or- 
dinary care  on  his  part  he  miffht  have  avoid- 
ed the  injurious  results  of  the  defendant's 
negligence. 

Evans  v.  Adams  Exp.  Co.  122  Ind.  362,  7 
L.  R.  A.  678 ;  Mayhen  v.  Bums,  103  Ind.  32S. 

The  appellee,  although  the  owner  of  the 
premises  when  the  injury  complained  of  is 
alleged  to  have  occurred,  owed  no  duty  to  the 
appellant. 

So  far  as  the  appellee  is  concerned  she 
was  but  little  better  than  a  trespasser. 

Barnes  v.  Skrevepori  City  R.  Co.  47  La. 
^nn.  1218;  Oillespie  v.  McOowan,  100  Pa. 
144,  45  Am.  Rep.  365. 

The  owner  of  land  or  a  building  does  not 
owe  to  persons  coming  there  for  their  own 
-convenience  or  aa  mere  licensees  the  duty  of 
keeping  it  in  a  safe  condition. 

rlummer  v.  Dill,  156  Mass.  426;  Larmore 
V.  Crown  Point  Iron  Co.  101  N.  Y.  391,  54 
Am.  Rep.  718;  Sterger  v.  Van  Sioklen,  132 
K.  Y.  499, 10  L.  R.  A.  640;  Roseman  v.  Town- 
send,  17  Wis.  98,  84  Am.  Dec.  733;  National 
8av.  Bank  v.  Ward,  100  U.  6.  196,  25  L.  ed. 
^21. 

Actionable  negligence  grows  only  out  of  a 
want  of  ordinary  care  and  skill  in  respect  to 
■a  person  to  whom  the  defendant  is  under  ob- 
ligation or  duty  to  exercise  such  care  and 
akill. 

Gibson  r.  Leonard,  143  111.  182,  17  L.  R. 
A.  588 ;  Ray,  N^.  24,  25. 

The  well-considered  cases  in  this  court 
-clearly  support  the  appellee's  contention. 

Evansville  d  T.  H.  R.  Co.  v.  Qriffin,  100 
Ind.  221,  50  Am.  Rep.  783.  See  also  Bnicer 
T.  Covingtofi,  69  Ind.  33,  85  Am.  Rep.  202; 
Indiana,  B.  d  W.  R.  Co.  v.  Barnhart,  115 
Ind.  399;  Paris  v.  Hoherg,  134  Ind.  260; 
Bedell  v.  Berkey,  76  Mich.  435;  South  Bend 
Iron  Works  v.  Larger,  11  Ind.  A  pp.  367; 
Thiele  v.  MoManus,  3  Ind.  App.  132;  16  Am. 
A  Eng.  Enc.  Law,  p.  436,  f  7,  p.  411,  note  4, 
p.  412,  note  3. 

On  rehearing. 

Messrs.  BTron  K.  Elliott  and  William 
F.  EUiotty  also  for  appellee  on  petition  for 
rehearing : 

An  agreement  on  the  part  of  the  landlord 
to  repair  cannot  inure  to  the  benefit  of  a 
stranger.  It  creates  no  duty  to  him,  and  in 
no  way  affects  the  (juestion  of  the  liability 
of  the  landlord  to  him. 

Peary  v.  Hamilton,  140  Ind.  45. 

Under  the  modern  authorities  there  are  no 
different  degrees  of  negligence;  and  there 
is  no  such  thing  as  gross  negligence  in  this 
state. 

Pennsylvania  Co.  v.  Meyers,  130  Ind.  242: 
Parker  v.  Pennsylvania  Co.  134  Ind.  673,  23 
L.  R.  A.  652;  Indianapolis  d  V.  R.  Co.  v. 
McClaren,  62  Ind.  500;  Pennsylvania  Co.  v. 
Sinclair,  62  Ind.  301,  30  Am.  Rep.  185 ;  Mere- 
dith V.  Reed,  26  Ind.  334;  Mihcaukee  d  St. 
P.  R.  Co.  V.  Arms,  91  U.  S.  491,  23  L.  ed.  374. 
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There  can  be  no  actionable  negligence  un- 
less the  injury  complained  of  is  proximately 
caused  by  the  violation  of  a  legal  duty  whioh 
the  defendant  owes  to  the  person    injured. 

Paris  V.  Hoherg,  134  Ind.  269;  Cleveland, 
C.  C.  d  St.  L.  R.  Co.  V.  Stephenson,  139  Ind. 
641;  Thiele  v.  McManus,  3  Ind.  App.  132; 
Lary  v.  Cleveland,  C.  C.  d  I.  R.  Co.  78  Ind. 
323,  41  Am.  Rep.  572;  Curtin  v.  Somerset, 
140  Pa.  70,  12  L.  R.  A.  322;  Losee  v.  Clute, 
51  N.  Y.  494,  10  Am.  Rep.  638;  Roberts  &  W. 
Liability  of  Employers  for  Injuries  to  Work- 
men, 22. 

If  the  defendant  owes  a  duty,  but  does  not 
owe  it  to  the  plaintiff,  the  action  will  not 
lie. 

1  Shearm.  &  Redf.  Neg.  4th  ed.  |  8 ;  Mil- 
ler V.  Woodhead,  104  N.  Y.  471;  National 
Sav.  Bank  v.  Ward,  100  U.  S.  195,  25  L.  ed. 
021,  16  Am.  &  Eng.  Enc.  Law,  p.  415;  Oil- 
son  V.  Delaujare  d  H.  Canal  Co.  65  Vt  213, 
36  Am.  St  Rep.  802,  note  813. 

A  landowner  owes  no  duty  to  a  licensee, 
except  not  wilfully  to  injure  him. 

Paris  V.  Hoberg,  134  Ind.  269;  Cleveland, 
C.  C.  d  St.  L.  R.  Co.  V.  Adair,  12  Ind.  App. 
569;  Parker  v.  Pennsylvania  Co.  134  Ind. 
673,  23  L.  R.  A.  552 ;  Cleveland,  C.  O.  d  St.  L. 
R.  Co.  V.  Stephenson,  139  Ind.  641 ;  Schmidt 
V.  Bauer,  5  L.  R.  A.  580,  note,  80  Cal.  565; 
Cleveland,  C.  C.  d  St.  L.  R.  Co.  v.  Phillips, 
24  U.  S.  App.  489;  Cleveland,  C.  C.  d  St.  L. 
R.  Co.  ▼.  Tartt,  64  Fed.  Rep.  825,  12  C.  G.  A. 
618. 

Even  a  fireman  or  policeman  who  comes 
upon  the  landowner's  premises  in  the  dis- 
charge of  duty  is  a  mere  licensee. 

Woodruff  V.  Bowen,  136  Ind.  431,  22  L.  R. 
A.  198 ;  Pefinsylvania  Co.  v.  Meyers,  136  Ind. 
242;  Beehler  v.  Daniels,  18  R.  I.  563.  27  L. 
U.  A.  512;  Gibson  v.  Leonard,  143  111.  182. 
17  L.  R.  A.  588. 

One  of  two  things  is  always  essential  to 
the  implication  of  an  invitation,  and  even 
then  an  invitation  will  not  always  be  im- 
plied. There  must  at  least  be  some  entice- 
ment, allurement,  or  inducement  by  the 
party  sought  to  be  charged,  or  there  must  be 
mutuality  of  interest  in  the  business  or  pur- 
pose for  which  the  visitor  comes. 

3  Elliott,  Railroads,  f  1249. 

The  appellant  did  not  come  upon  business 
with  the  appellee,  nor  even  upon  any  busi- 
ness with  anybody.  Her  visit  did  not  bene- 
fit the  appellee  in  any  way,  and  the  appellee 
did  not  even  know  of  her  presence. 

Plummer  v.  Dill,  156  Mass.  426. 

One  who  enters  premises  of  another,  to 
see  or  inquire  about  a  servant  who  is  sup- 
posed to  be  working  there,  is  a  mere  licensee. 

Paris  V.  Hoberg,  134  Ind.  269;  Wooltcina 
V.  Chesapeake  d  O.  R.  Co.  36  W.  Va.  329.  Ifi 
L.  R.  A.  271 ;  Galveston  Oil  Co.  v.  Morton, 
70  Tex.  400;  Plummer  v.  DtU,  156  Mass.  42o: 
Lachat  v.  Lutz,  15  Ky.  L.  Rep.  76;  Wright 
V.  Rawson,  52  Iowa,  329,  35  Am.  Rep. 
275. 

So,  one  who  enters  upon  the  premises  of 
another  in  search  of  work  is  a  mere  license*. 

Lnrmore  v.  Crown  Point  Iron  Co.  101  S". 
Y.  391.  54  Am.  Rep.  718;  Benson  v.  Balti- 
more Traction  Co.  77  Md.  535,  20  L.  R.  A. 
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714;  Heinlein  t.  Boston  d   P.  B.  Co.   147 

Mass.  136. 

The  following  authorities  are  directly  in 
point: 

Moore  v.  Logan  Iron  d  8,  Co.  (Pa.)  4 
Cent.  Rep.  505 ;  McConnell  v.  Lemley,  48  La. 
Ann.  1433,  34  L.  R.  A.  609;  Miller  v.  Wood- 
head,  104  N.  Y.  471;  CofctM  v.  Layion,  57 
Wis.  600,  46  Am.  Rep.  46;  Qanley  v.  Ball, 
168  Mass.  513;  Bi«rd«cA;  ▼.  Cheadle,  26  Ohio 
St.  393,  20  Am.  Rep.  767 ;  Mellen  v.  Morrill, 
1 26  Mass.  545,  30  Am.  Rep.  605. 

M oCabe,  J.,  delivered  the  opinion  of  the 

court: 

The  appellant  sued  the  appellee  to  recover 
$10,000  aamages  alleged  to  have  been  sus- 
tiiined  by  plaintiff  through  the  negligence  of 
the  defendant.  The  superior  court  sust&ined 
a  demurrer  to  the  complaint  for  want  of  suf- 
ficient facts  to  constitute  a  cause  of  ac- 
tion. The  plaintiff  declining  to  amend  her 
complaint,  and  electing  to  stand  upon  the 
same,  the  court  render^  judgment  that  the 
plaintiff  take  nothing  by  her  said  suit,  and 
that  the  defendant  recover  his  costs.  That 
ruling  is  called  in  question  by  the  assign- 
ment of  errors,  and  is  the  only  question  pre- 
sented by  this  appeal. 

The  substance  of  the  complaint  is  as  fol- 
lows:    That  on  the day  of  September, 

1805,  the  defendant  was,  and  long  before  said 
time  and  ever  since,  has  been,  the  owner  in 
foe  simple  of  a  certain  described  lot  in  the 
-city  of  Marion,  in  Grant  county ;  that  on  said 
day  the  defendant  entered  into  a  contract 
with  Frank  Barman,  by  the  terms  of  which 
the  defendant  rented  or  leased  said  real  es- 
tate, including  the  buildings  thereon,  to  the 
said  Barman,  by  the  month,  for  the  rental 
of  $15  per  month,  payable  monthly  in  ad- 
\ance,  to  be  used  bv  the  said  Barman  as  a 
ro£«idence  for  himself  and  family;  the  said 
defendant  agreeing  in  said  contract  to  keep 
said  premises  in  proper  repair  and  fit  for  safe^ 
use  from  time  to  time  and  to  furnish  said* 
Barman  free  gas,  a  cistern,  and  a  good  well 
of  water,  all  of  which  were  to  be  furnished 
on  said  real  estate,  said  defendant  reserving 
tlic  right  to  enter  upon  said  real  estate  at 
any  time  to  make  said  necessary  repairs; 
that  in  pursuance  of  said  contract,  on  said 
•day,  plaintiff  paid  said  defendant  the  sum 
oi  $15,  and  at  the  time  of  such  pavment  took 
possession  of  said  real  estate,  and  ever  since 
iias  had  possession  thereof,  and  used,  and 
still  uses,  the  same  as  a  residence  for  him- 
self and  family  under  said  contract;  that  on 
the  — '  day  Of  September,  1895,  the  defend- 
ant entered  upon  said  real  estate  above  de- 
scribed, for  tne  purpose  of  repairing  said 
well  of  water,  pursuant  to  sajd  contract; 
that,  in  order  to  make  said  improvement  by 
furnishing  said  good  well  of  water,  the  de- 
fendant took  up  the  platform  that  covered 
said  well,  and  at  all  times  thereafter  while 
said  defendant  was  engaged  in  repairing 
said  well, — to  wit,  until  the  1st  day  of  De- 
cember, 1895,— 3aid  defendant  at  all  times 
carelessly  and  negligently  left  said  well  open 
and  exposed,  uninclosed,  unguarded,  unpro- 
<tected,  and  unsafe ;  that  on  November  17, 1895, 
this  plaintiff,  who  was  then  and  now  is  a  sis- 
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ter-in-law  of  said  Frank  Barman,  was  visit- 
ing said  Frank  and  family  by  the  express  in- 
vitation of  said  Frank,  and  in  going  from  the 
dwelling  to  the  privy  on  said  real  estate  on 
said  day,  in  the  night-time,  said  night  being 
dark,  and  no  light  near  said  open  well,  the 
same  being  about  3  feet  from  the  kitchen 
door,  and  located  on  the  path  that  leads  to 
said  privy  fiom  said  dwelling  house,  and  the 
plaintiff  not  knowing  the  dangerous  condi- 
tion of  said  well,  while  properly  and  neces- 
sarily going  to  said  privy,  and  without  any 
fault  or  negligence  on  her  part,  she  acciden- 
tally fell  into  said  well;  that  plaintiff  had 
on  two  other  occasions  previous  to  said  No- 
vember 17,  1895,  visited  said  Frank  Barman 
and  family  on  said  real  estate,  and  had  gone 
to  said  privy  on  both  of  said  occasions,  and 
was  acquainted  with  the  location  of  said 
privy  and  well;  that  the  said  well  was  at 
both  of  said  times  in  a  safe  and  proper  con- 
dition; that  plaintiff  was  greatly  injured  by 
said  fall;  that  two  of  her  ribs  were  broken; 
that  the  joint  of  one  of  her  limbs  at  the  knee 
became  fractured  to  such  an  extent  as  to 
Uiake  it  stiff,  so  she  has  but  little  use  there- 
of;  that  one  of  her  shoulders  was  bruised 
and  strained,  and  her  spine  strained  and 
fractured,  to  such  an  extent  that  it  made  her 
almost  helpless;  that  her  entire  nervous 
s\stem  is  now  shocked  and  greatly  injured; 
that,  by  reason  of  the  foregoing  facts  plain- 
tiff was  injured  in  her  health  and  constitu- 
tion, and  suffered  great  pain  of  mind  and 
body ;  that  plaintiff  has,  ever  since  receiving 
said  injuries  and  because  of  the  same,  been 
confined  to  her  room,  and  entirely  helpless. 
Plaintiff  further  avers  that  all  the  injuries, 
the  disability,  pain,  and  suffering  aforesaid, 
were  caused  wholly  by  the  aforesaid  careless- 
ness and  negligence  of  the  defendant,  and 
without  any  fault  on  the  part  of  the  plain- 
tiff; that,  by  reason  of  the  aforesaid  inju- 
ries, plaintiff  has  been  damaged  in  the  sum 
of  $10,000;  wherefore,  etc. 

The  first  objection  urged  against  the  suffi- 
ciency of  the  complaint  by  appellee's  learned 
counsel,  and  in  support  of  the  ruling  of  the 
trial  court,  is  that  it  discloses  that  the  plain- 
tiff was  guilty  of  contributory  negligence. 
This  negligence,  it  is  claimed,  consisted  of  her 
failure  to  make  inquiry  as  to  the  conditiou 
r.nd  safety  of  the  well,  and  ask  for  a  light  to 
enable  her  to  see  and  avoid  the  same.  But 
it  is  alleged  that  she  had  no  knowledge  that 
the  platform  had  been  removed  from  and  left 
off  of  the  well;  that  is,  she  was  ignorant  of 
the  dangerous  condition  of  the  well,  and 
that,  when  she  visited  there  before,  it  was  in 
a  safe  condition.  The  demurrer  admits  the 
truth  of  these  allegations.  Thus,  it  appears 
that  she  had  no  means  of  knowing  anything 
about  the  dangerous  condition  of  the  w^ell. 
It  would  be  requiring  extraordinary  care  to 
require  persons  to  anticipate  and  guard 
against  dangers  of  which  they  are  ignorant. 
Ordinary  care  is  all  that  the  law  requires  at 
the  hands  of  anyone  to  exempt  him  from 
the  imputation  of  negligence.  Terre  EauHi 
&  I.  R.  Co.  v.  Clem,  123  Ind.  15-20,  7  L.  R. 
A.  588.  Besides,  the  complaint  broadly  al- 
l(.'«ies  that  the  plaintiff's  injuries  were  caused 
solely  by  the   negligence  of  the  defendant. 
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and  without  any  fault  or  negligence  of  the 
plaintiff.  That  is  sufficient  to  admit  any  and 
all  evidence  tending  to  prove  the  plaintiff  b 
freedom  from  contributory  negligence.  As 
was  said  by  this  court  in  Pittsburgh,  O.  d 
8i,  L,  R.  Co.  V.  WHght,  80  Ind.  182:  '*^ 
long  as  the  facts  stated  do  not  force  the  le- 
&al  conclusion  that  there  was  contributory 
fault  the  averment  that  there  was  no  such 
fault  entitles  the  plaintiff  to  have  it  submit- 
ted to  the  jury  as  a  question  of  fact,  wheth- 
er there  was  such  negiigence.''  To  the  same 
effect  are  Pittsburgh,  C\  C.  d  8t.  L,  R.  Co.  v. 
Burton,  139  Ind.  357,  362,  and  cases  there 
cited;  Evansville  d  T,  E.  R.  Co.  v.  Krapf, 
14S  Ind.  647-651;  Howe  v.  Ohmart,  7  Ind. 
App.  32.  In  our  opinion,  the  complaint  was 
amply  sufficient  to  show  the  plaintiff's  free- 
dom from  contributory  negligence. 

It  is  next  contended  that  tbe  facts  alleged 
show  that  appellant  was  nothing  more  than 
a  mere  licensee,  and  that  mere  licensees  and 
trespassers  must  take  the  premises  as  they 
find  them,  and  cannot  recover  for  injuries 
received  by  them  through  defects  in  the 
premises.  Paris  v.  Hoberg,  134  Ind.  260, 
IS  a  case  where  the  injured  party  was  a  mere 
licensee,  and  it  was  there  said:  "The  own- 
er of  premises  is  under  no  legal  duty  to  keep 
them  free  from  pitfalls  or  obstructions  for 
tbe  accommodation  of  persons  who  go  upon 
or  over  them  merely  for  their  own  conven- 
ience or  pleasure,  even  where  this  is  done 
with  his  permission.  In  such  case  the  licen- 
see goes  there  at  his  own  risk,  and,  as  has 
often  before  been  said,  enjoys  the  license  with 
its  concomitant  perils."  The  rule  is  con- 
fessedly different  where  the  person  injured 
goes  upon  the  defective  premises  on  invita- 
tion, express  or  implied,  from  the  owner  or 
occupant,  to  transact  business  in  which  surh 
owner  or  occupant  is  interested.  But  the 
present  case  falls  within  neither  of  the  class- 
es mentioned.  It  is  a  case  where  the  com- 
plaining party  went  upon  the  premises  by  tlie 
express  invitation  of  the  occupant,  for  friend- 
ly and  social  purposes  as  his  guest. 

In  support  of  appellee's  contention,  we  are 
referred  to  Hart  v.  Cole,  156  Mass.  477,  16  L. 
K.  A.  557,  where  it  is  said:  "How  far  un 
implied  invitation  is  held  out  under  all  con- 
ceivable circumstances,  and  whether  an  im- 
plied invitation  to  come  as  a  ^est  for  friend- 
ly intercourse  can  create  a  liability  greater 
that  tliat  to  an  ordinary  licensee,  it  is  not 
easy  to  decide.  No  case  in  this  country  in- 
volving these  questions  has  been  brought  to 
our  attention.  In  Southcote  v.  Stai^ey,  1 
Hurlst.  &  N.  247,  it  is  said,  in  substance,  that 
the  liability  of  an  owner  of  a  dwelling  house 
to  a  visitor  who  is  there  on  his  express  invi- 
tation is  no  greater  than  that  to  a  licensee. 
The  ground  taken  by  Chief  Baron  Pollock 
and  his  associates  seems  to  be  that  a  gue^t 
gratuitously  enjoying  hospitality  by  express 
invitation  at  the  house  of  his  friend  must  be 
presumed  to  have  accepted  the  invitation 
with  an  understanding  that  he  is  to  enjoy 
only  such  things  as  his  host  possesses,  and 
that  to  such  a  guest  the  host  owes  no  legal 
duty  to  furnish  him  with  anything  better 
than  he  has  for  himself.  In  the  late  case  of /ti- 
dermaur  v.  Dames,  L.  R.  1  C.  P.  274,  Willes, 
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J.,  treats  a  guest  as  a  mere  licensee,   and 
says,  on  pages  287,  288,  that  the  protection 
in  ordinary  cases  depends  'upon  the  fact  that 
the  customer  has  come  into  the  shop  in  put  - 
suance  of  a  tacit  invitation  given   by   the 
shopkeeper  with  a  view  to  business  which 
concerns     himself.     .    .    .    The      class     to 
which  the  customer  belongs  includes  persons 
who  go,  not  as  mere  volunteers,  or  licensees, 
or  guests,  or  servants,  or  persons  whose  em- 
ployment is  Auch  that  danger  may  be  consid- 
ered as  bargained  for,  but  who  go  upon  busi- 
ness which  concerns  the  occupier,  and  upon 
his  invitation,  express  or  implied.'     In  Pol- 
lock on  Torts,  at  p.  147,  the  author  says: 
*With  regai'd  to  the  person,  one  acquires  thi» 
right  to  safety  by  being  upon  the  spot,  or 
engaged  in  work  on  or  about  the  property 
whose  condition  is  in  question,  in  the  course 
of  any  business  in  which  the  occupier  has  an 
interest.'    In  Campbell  on  Negligence,  at  p. 
64,  2d  ed.,  is  this  statement:     'Invitation, 
therefore,  in  the  technical  sense  of  the  word 
as   employed    in    this   class   of   cases,    dif- 
fers from  invitation  in  the  ordinary  sense, — 
implying     the   relation    between    host   and 
guest.    In  the  case  of  host  and  guest,  it 
would  be  thought  hard  that  the  hospitality 
of  the  former  should  expose  him  to  the  re- 
sponsibilities implied  by  business  relations. 
The  guest  must  take  the  premises  as  he  finds 
them,  with  any  risk  owing  to  their  disrepair, 
although  the  host  is  bound  to  warn  his  guest 
of  any  concealed  danger  upon  the  premises 
known    to    himself.' '     This   sweeping  lan- 
guage would  seem  to  support  appellee's  con- 
tention and  the  ruling  of  the  superior  court. 
Such  language  can  be  found' in  many  of  the 
American  cases,  but,  like  the  case  from  which 
we  have  quoted,  none  of  them  that  have  fal- 
len under  our  notice  involved  the  question. 
The  opinion  from  which  the  above  quotation 
is  taken  proceeds  to  say:     "It  seems  to  be 
the  rule  in  England  that  an  ordinary  gvLeat 
in  a  dwelling  house,  altliough  expressly  in- 
vited, has  no  greater  rights  than  a  licensee. 
The  case  at  bar  does  not  require  us  to  decide 
whether  that  rule  should  be  applied  in  Mn'^- 
sachusetts,  for  the  plaintiff  was  not  on  the 
defendant's   premises    under    an    invitation « 
express    or    implied.     .     .     .     We     do     not 
doubt  that  such  relations  of  friendship  or  so- 
cial intimacy  may  exist  between  individuils 
as  to  warrant  a  finding  of  an  implied  invita- 
tion to  come  as  a  friend  at  any  time,  and 
that  one  in  such  relations  visiting  his  friend 
would  have  the  same  rights  as  if  expressly 
invited,  whatever  those  rights  may  be."  The 
court  held,  upon  the  facts  in  the  case,  that, 
the  plaintiff  not  being  a  guest  by  invitation, 
express  or  implied,  she  was  a  mere  licensee; 
and  hence  tlie  general  statement  in  the  opin- 
ion as  to  the  law  in  case  of  an  invited  guest 
is  mere  obiter  dictum,  and  not  authority  in 
the  court  pronouncing  the  judgment,  nor  in 
anj-  other  court. 

There  was  one  question  involved  in  that 
case,  and  decided,  which  is  involved  here. 
The  defect  in  the  premises  in  that  case  was 
the  steps  which  were  used  as  a  means  of  ac- 
cess to  the  tenements,  one  of  which  was  oc- 
cupied by  a  tenant  of  the  defendant;  and 
plaintiff,  who  visited    the    tenant,  received 
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the  in  juries  complained  of  Ihroush  a  defect 
in  such  steps.  It  was  there  said:  "Tliese 
steps  were  in  the  possession  of  the  defeoodant, 
and  it  was  her  duty  to  keep  them  in  a  reason- 
ably safe  condition  for  the  use  of  her  ten- 
ants, and  of  other  persons  who  were  using 
them  by  her  invitation,  express  or  implied." 
In  the  case  now  before  us  the  allegation  is 
that,  in  the  contract  of  renting,  the  defend- 
ant obligated  himself  to  repair  the  well,  and 
reserved  the  right  to  enter  upon  the  prem- 
ises for  that  purpose;  and,  while  thus  engaged 
and  in  possession  of  tlie  well,  it  was  negli- 
gently left  open  and  un^arded.  There 
would  be  no  (|uestion  that  uie  owner  would 
be  free  from  liability  for  the  defective  prem- 
ises while  the  same  were  occupied  by  a  ten- 
ant unless  the  owner  had  obligated  himself  to 
repair.  Taylor,  Land.  &  T.  §  175,  and  au- 
thorities there  cited;  Shearm.  &  Redf.  Neg. 
3d  ed.  §  502.  But  if  he  has  undertaken  to 
repair  he  may  be  liable  for  injuries  result- 
ing from  his  failure  to  repair  or  negligence 
in  making  such  repairs.  See  same  authori- 
ties last  cited. 

But  the  <]|uestion  remains  as  to  his  lia- 
bility to  an  invited  guest.  Shearm.  &  Redf. 
Neg.  3d  ed.  §  490a  sa^s:  "The  precise 
ground  and  decree  of  liability  of  a  landown- 
er to  an  invited  guest  having  no  business  re- 
lations with  him  are  not  yet  thoroughly  set- 
tled. Chief  Baron  Pollock,  with  whom  it 
was  a  favorite  notion  that  all  members  of  a 
family  were  subject  to  the  rule  which  re- 
stricts the  right  of  a  servant  to  recover  from 
his  master  for  injuries  caused  by  negligence, 
held  that  a  guest  also  fell  within  this  rule, 
and  could  not  recover  from  his  host  for  an 
injury  caused  by  a  defect  in  the  construction 
of  the  house,  although  owing  to  the  negli- 
gence of  the  host.  Baron  Alderson  concurred 
in  this  view.  Baron  Bramwell  held  that  the 
host  was  liable  for  any  misfeasance,  but  not 
for  mere  nonfeasance.  But  we  are  not  satis- 
fied with  either  theory.  No  attempt  was 
made  to  sustain  either  by  any  process  of  rea- 
soning, and  we  cannot  see  how  any  satisfac- 
tory reasons  could  be  assigned.  In  our 
judgment  the  same  rule  should  be  applied  in 
such  a  case  that  would  be  applied  if  the  prop- 
erty were  personal  instead  of  real.  The  host 
should  be  held  responsible  to  the  guest  for 
gross  negligence, — that  is,  for  such  want  of 
care  as  would  justify  the  belief  that  he  was 
indifferent  to  the  safety  of  his  guest."  In 
Hart  V.  Cole,  156  Mass.  477,  16  L.  R.  A.  557, 
the  court  said:  "The  defendant  is  liable  to 
a  visitor  of  the  tenant  for  the  condition  of 
the  steps,  if  the  tenant  himself  would  have 
been  liable  had  the  steps  been  included  in  the 
tenement  let,  and  not  otherwise."  Accord- 
ingly, this  court,  in  Brunker  v.  CnmminSf 
133  Ind.  443,  held  that  "a  landlord  who  leas- 
es premises  so  far  invites  its  use  by  all  per- 
sons whose  known  relations  to  the  tenant  are 
such  as  to  entitle  them  to  enter  and  depart 
from  the  demised  premises  as  to  impose  upon 
him  the  duty  of  refraining  from  any  negli- 
gent act  that  makes  the  use  of  the  premises 
unsafe."  Therefore  the  decision  of  the  ques- 
tion before  us  depends  on  the  answer  to  the 
question  whether  the  tenant  would  be  lia- 
ble in  the  absence  of  an  agreement  of  the 
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landlord  to  repair.  This  brings  us  back  to 
the  question  of  whether  the  owner  or  occu- 
pant is  liable  to  an  invited  guest  for  an  in- 
iury  through  a  defect  in  the  premises  un- 
:nown  to  the  guest.  The  principle  stated 
by  Shearman  &  Redfield  seems  a  just  and 
reasonable  solution  of  the  vexed  question, 
and'  which  at  that  writing  was  not  settled 
by  any  adjudication  that  had  fallen  under 
the  notice  of  the  learned  authors.  We  think 
it  eminently  just  to  hold  the  host  responsi- 
ble to  the  guest  for  gross  negligence  at 
least;  that  is,  in  the  language  quoted,  such 
v/ant  of  care  as  would  justify  the  belief 
that  he  was  indifferent  to  the  safety  of  his 
guest;  and  in  this  case  we  have  seen  that 
the  landlord,  covenanting  to  repair,  is  liable 
as  the  host  would  be  lor  like  negligence. 
The  act  of  removing  the  platform  off  of  the 
well,  and  leaving  it  open  and  unguarded  so 
long,  was  certainly  the  grossest  negligence, 
evincing  a  total  indifference  as  to  the  safety 
of  the  tenant,  his  family,  and  his  guests. 

Though  the  precise  ground  and  degree  of 
liability  of  a  landowner  to  an  invited  guest 
for  negligence  was  not  at  the  time  Shear- 
man &  Redfield  wrote  thorougnly  settled, 
yet  several  adjudications  have  since  taken 
place,  holding  the  owner  liable  in  cases  in 
all  material  respects  like  the  present.  Mon- 
teith  V.  Finkheiner,  50  N.  Y.  S.  R.  453 :  B^a- 
dy  V.  Valentine^  3  Misc.  19 ;  Peil  v.  Reinhart, 
127  N.  Y.  381,  12  L.  R.  A.  843;  Looney  v. 
McLean,  129  Mass.  33,  37  Am.  Rep.  295; 
Livdsey  v.  Leighton,  150  Mass.  285.  Our 
appellate  court,  in  an  able  opinion,  held,  in 
Howe  V.  Ohmartf  7  Ind.  App.  32,  that  an  in- 
vited g^est  may  recover  against  the  owner 
of  defective  premises  through  which  sucli 
guest  receivea  a  personal  injury.  The  case 
of  Hamilton  v.  Feary,  8  Ind.  App.  615,  is 
not  inconsistent  with  the  first  case  cited,  be- 
cause the  latter  case  was  a  suit  by  the  ten- 
ant, as  the  court  construed  the  complaint 
(the  same  judge  delivering  the  opinion  in 
both  cases),  to  recover  against  her  landlord 
for  a  breach  of  a  covenant  to  repair.  The 
court  in  the  latter  case,  speaking  of  the  other 
view  of  the  case,  said:  "Still  another  in- 
stance of  liability  on  the  part  of  the  owner 
is  where  he,  though  not  bound  to  do  so,  un- 
dertakes to  make  repairs,  and  makes  them 
in  so  negligent  or  unskilful  a  manner  as  to 
produce  injury  to  the  tenant." 

But  our  attention  has  been  directed  to 
the  case  in  this  court  of  Feary  v.  Hamilton, 
140  Ind.  45,  as  probably  announcing  a  con- 
trary doctrine.  In  that  case  it  was  difficult 
to  determine  whether  the  complaint  was  one 
against  the  landlord  for  a  breach  of  a  cove- 
nant to  repair,  or  for  negligence  in  failing  to 
repair,  by  which  the  plaintiff  (the  tenant) 
suffered  a  personal  injury;  and  that  ques- 
tion was  left  undecided,  and  the  complaint 
was  held  bad  on  the  sole  ground  that,  by  the 
death  of  one  of  the  parties  to  the  transac- 
tion (the  defendant) ,  the  cause  of  action  died 
with  the  death  of  such  party,  under  the  stat- 
ute. And,  after  so  holding,  it  was  there 
said:  "Neither  do  we  wish  to  be  understood 
as  holding  the  complaint  otherwise  suffi- 
ci(!nt.  There  are  a  number  of  authorities 
which  declare  that  the  covenant  to  repair 
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does  not  include  any  liability  for  personal 
injury  or  death  from  nonrepair."  Then  a 
list  of  cases  is  cited.  But  we  need  not  pur- 
sue these  authorities,  even  if  they  do  bold, 
as  is  stated,  that  the  covenant  to  repair  does 
rot  include  any  liability  for  personal  injury 
or  death  for  breach  of  the  covenant  for  fail- 
ure to  repair.  The  cases  there  cited  were 
actions  for  breach  of  the  covenant  to  repair 
in  failing  to  repair.  Such  failure  was  mere 
nonfeasance,  for  which  Shearman  &  Redfidd 
say  the  landlord  is  not  liable  for  a  resulting 
personal  injury.  The  case  before  us  was  not 
one  for  the  breach  of  the  covenant  to  re- 
pair,— a  mere  nonfeasance;  but  it  was  for 
a  misfeasance, — ^misconduct,  an'  u Urinative 
act  of  negligence  in  discharging  the  duty 
assumed  to  repair.  The  obligation  assumed 
by  the  landlord  to  repair  save  him  no  right 
to  leave  the  platform  off  of  the  well  at  night, 
unguarded,  where  he  knew  persons  ignorant 
01  the  situation  were  liable  to  fall  into  it, 
any  more  than  it  would  a  person  employed 
by  the  tenant  to  make  said  repairs  and  do 
said  work.  Had  he  gone  there,  in  the  ab- 
sence of  a  contract,  to  repair,  and  removed 
the  platform  oiT  of  the  well,  and  left  it  «o, 
it  could  hardly  be  said  with  any  show  of  rea- 
son that  he  would  not  be  legally  liable  to  any 
one  rightfully  on  the  premises,  who,  without 
negligence,  fell  into  the  well  in  the  dark. 
Bib  agreement  to  repair  did  not  protect  him 
against  his  misconduct,  any  more  than  if  he 
had  done  the  wrongful  act  in  the  absence  of 
such  a  contract.  Feary  v.  Hamilton^  140 
Ind.  45,  is  in  no  way  inconsistent  with  the 
defendant's  liability  on  the  facts  stated  in 
the  complaint  and  admitted  by  the  demurrer 
in  the  case  at  bar. 

Our  attention  has  also  been  invited  to  the 
case  of  Purcell  v.  Englishf  86  Ind.  34,  44  Am. 
Rep.  255.  Neither  is  that  case  at  all  incon- 
sistent with  the  conclusion  we  reach  in  the 
present  case.  The  whole  ground  of  the  deci- 
sion against  the  plaintiff  in  that  case  is  there 
stated  thus:  ''We  are  satisfied  that  the  au- 
thorities warrant  us  in  adjudging  that, 
where  a  stairway  connected  with  apart- 
ments hired  in  a  tenement  house  occupied  by 
several  tenants  is  rendered  unsafe  by  tem- 
porary causes,  such  as  the  accumulation  of 
snow  and  ice,  the  landlord  is  not  liable  to  the 
tenant  who  uses  such  a  stairway  with  full 
knowledge  of  its  dangerous  condition,  un- 
less there  is  a  contract  on  the  part  of  the 
landlord  to  keep  the  premises  in  repair  and 
fit  for  safe  use."  VVe  need  scarcely  say 
that  to  hold  the  defendant  liable  in  the  case 
now  before  us  in  no  way  infringes  upon  the 
rule  laid  down  in  the  case  from  which  we 
have  just  quoted.  The  rule  laid  down  in 
the  case  just  quoted  is  in  harmony  with  the 
law  as  laid  down  by  an  eminent  author  on 
Negligence,  as  follows:  "Defects  Ordinarily 
Incident  to  Houses.  Defects  in  a  house,  such 
as  are  incident  to  the  ordinary  wear  of 
housekeeping,  but  which  are  the  cause  of  in- 
jury to  a  lawful  visitor,  attach  no  liability 
to  the  owner  or  occupier  of  the  house." 
Wharton,  Neg.  §  825.  And  the  same  author 
in  §  817,  says:  "An  owner  bein^  out  of  pos- 
session and  not  bound  to  repair  is  not  liable 
in  this  action  for  injuries  received  in  conse- 
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quence  of  his  n^lect  to  repair.  But  where 
tne  nuisance  existed  when  the  property  was 
leaded  to  the  tenant  the  iandlora  may  i»e  held 
liable.  So,  the  tenant  is  liable  for  the  nui- 
sance thus  retained  by  him,  even  though  the 
nuisanoe  was  on  the  premises  when  leased 
to  him.  And  both  landlord  and  tenant  un- 
der the  circumstances  are  jointly  and  sever- 
ally liable  for  the  continuauon  of  the  nui- 
sance, supposing  the  nuisance  to  be  on  tlie 
property  when  leased,  or  to  be  put  there 
with  the  landlord's  connivance."  And  in  § 
826  the  same  auUior  says:  "Gross  Defecu 
Known  to  Ovi'ner,  the  Natural  Consequence  of 
Which  is  Injury  to  Visitors.  If  a  man  has 
such  defects  in  his  house,  it  is  negligenc'c 
for  him  to  invite  or  even  permit  visitors  who 
are  not  warned  of  such  defects,  to  enter  ii. 
*If  a  person  allows  a  dangerous  place  to  ex- 
ist in  premises  occupied  by  him,  he  will  he 
responsible  for  injury  caused  thereby  to  any 
other  person  entering  upon  the  premises  by 
his  invitation  or  procurennent,  express  or  im- 
plied, and  not  notified  of  the  danger,  if  the 
person  injured  is  in  the  use  of  due  care.' 
.  .  .  It  is  on  this  principle,  assuming  in 
each  case  that  the  defect  is  one  of  which 
the  occupier  of  the  house  ought  to  be  cogni- 
zant, and  the  natural  consequence  of  which 
is  to  produce  injury  to  visitors,  that  the  fol- 
lowing cases  can  be  sustained."  According- 
ly, it  was  said  by  the  supreme  court  of  New 
\ork.  in  Monieith  v.  Firucbeiner,  50  N.  Y.  S. 
R.  453:  "Upon  this  evidence  we  think  the 
court  was  right  in  refusing  to  dismiss  the 
complaint.  As  was  said  by  Mr.  Justice  Bar- 
rett in  Alpain  v.  Earle^  55  Hun,  212:  The 
landlord  is  responsible  for  injuries  to  his  ten- 
ants resulting  from  the  dangerous  condition 
of  those  parts  of  the  building  which  he  re- 
serves for  the  common  use,  and  over  which 
he  retains  control,  but  only  when  he  has  been 
guilty  of  actual  neglij^ence  with  regard  there- 
to. To  bring  him  within  this  rule,  "it  must 
appear,"  as  was  said  in  Henkel  v.  Murr,  31 
Hun,  30,  "that  with  some  notice  of  the  con- 
dition of  things,  or  under  some  circumstan- 
ces equivalent  to  notice,  such  as  an  unreason- 
able omission  to  ascertain  the  condition,  he 
had  failed  to  make  the  necessary  repairs  or 
changes  called  for  by  the  condition  or  exi- 
gency." '  This  case  cited  of  Henkel  v.  Murr, 
is  also  authority  for  the  proposition  that  the 
same  measure  of  liability  for  injuries  sus- 
tained by  negligence  of  the  landlord  exten-U 
to  one  socially  visiting  or  calling  upon  a  ten- 
ant as  protects  the  tenant  himself,  l)ecau>e 
the  use  of  the  hall  and  staircase  for  the  pur- 
pose of  enjoying  such  visits  and  calls  is  l^r 
necessary  implication,  where  not  e\pres>ly 
provided  for,  within  the  reasonable  intent  of 
the  demise  of  the  rooms.  The  plaintiff's  in- 
testate here  was  visiting  one  of  the  tenant-, 
and  was  injured  by  reason  of  the  defeotiri* 
condition  of  a  portion  of  the  premises  wit'i 
respect  to  which  the  obligation  of  keeping  't 
in  a  safe  condition  was  imposed  upon  tli^ 
landlord." 

Our  holding  that  liability  exists  is  not  on 
the  ground  that  the  landlord  contracted  to 
repair  since  that  contract  but  excused  the 
landlord  for  going  upon  the  premises.  Hi? 
liability  is  for  an  amrmative  wrong  in  ere- 
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ating  a  dancerous  condition.  The  same  lia- 
bility woula  have  arisen  if  he  had  been  a 
stranger  to  the  parties  and  to  the  premises. 
The  judgment  ia  reversed,  and  the  cause 
remanded,  vrith  instructionB  to  overrule  the 


demurrer,  and  for  further  proceedings  not 
inconsistent  with  this  opinion. 

Appeal  dismissed  after  order  for  rehear- 
ing granted. 


IOWA  SUPREME  COURT. 


Earl  WHEELER,  by  Next  Friend, 

V. 

City  of  BOONE,  Appt. 


( 


.Iowa... ) 


1.  A  tricycle  ia  not  within  tUe  scope  of 
an  ordinance  prohibitini;  the  use  of  "all 
varieties  of  vehicles  known  by  the  general 
name  'bicycles.' "  on  sidewalks. 

2.  A  tricycle  in  wlaicli  a  person  nnable 
to  ^Tallc  is  travelinar  on  a  sidewalk  is  not 
within  the  scope  of  an  ordinance  against 
leading,  riding,  or  placing  "any  beast  of 
burden  or  vehicle  on  any  sidewalk."  or  an 
ordinance  prohibiting  riding  or  driving  other 
than  between  curb  lines  of  the  street. 

8.  The  dnty  of  a  city  to  keep  a  side- 
^Fralk  in  snltable  condition  to  walk 
o-ver  extends  to  a  person  rightfully  riding 
on  the  walk  in  a  tricycle ;  and  the  test  of 
the  city's  liability  to  him  Is  the  same  as  If 
he  had  been  walking. 

4.  An  instrnctlon  as  to  the  recovery  of 
damaarcs  for  futnre  pain  and  suffering 
Is  improper  In  the  absence  of  any  evidence 
to  warrant  It. 

(April  8,  1899.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Boone  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged 
to  have  been  caused  by  defendant's  negli- 
gence.   Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  WUtaker  A  Dale,  for  appel- 
lant: 

The  defect  in  the  sidewalk  was  not  ap- 
parent to  the  ordinary  observer,  but  it  re- 
quired a  close  investigation  to  discover  that 
the  plank  was  loose.  Its  existence  was  not 
known  to  the  inhabitants  of  the  city  gener- 
ally. 

It  cannot  be  said,  in  view  of  these  facts, 
that  the  city  was  negligent  in  failing  to  as- 
certain the  existence  of  the  defect  before  the 
injury  occurred. 

Cook  V.  Anamosaf  66  Iowa,  427. 

In  legal  contemplation  the  bicycle  is  to  be 
regarded  as  a  carriage  or  a  vehicle. 

4  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  16. 

Sidewalks  are  intended  for  the  use  of  pe- 
destrians, and  not  for  use  by  persons  in  ve- 
hicles. 

Mercer  v.  Corhin,  117  Ind.  450;  Reg.  v. 
Plummer,  30  U.  C.  Q.  B.  41 ;  O'Laughlin  v. 
Dubuque,  42  Iowa,  539;  Alline  v.  Le  Mars, 
71  Iowa,  664;  Ely  v.  Des  Moines,  86  Iowa, 
55,  17  L.  R.  A.  124;   1  Addison,  Torts,  28. 

Note. — As  to  bicycles  on  sidewalks  or  bridges^ 
see  also  TwUIey  v.  Perkins  (Md.)   19  L.  R.  A. 
632.  and  note;  and  Com.  ▼.  Forrest   (Pa.)   29 
L.  R.  A.  365. 
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Whenever  an  action  is  brought  for  a 
breach  of  duty  imposed  by  statute,  the  party 
bringing  it  must  show  that  he  had  an  in- 
terest in  the  performance  of  the  duty,  and 
that  the  duty  was  imposed  for  his  benefit. 

1  Sutherland,  Damages,  55;  McDonald  v. 
Snelling,  14  Allen,  292,  92  Am.  Dec.  768. 

Mr.  iL  F.  JordaA,  for  appellee: 

The  verdict  necessarily  amounted  to  a 
finding  that  the  walk  waa  unsafe,  and  that 
such  a  condition  existed  for  a  length  of  time 
which  by  ordinary  diligenoe  would  have  en- 
abled the  defendant  appellant  to  discover  it 
and  remedy  it.  It  is  the  duty  of  the  jury, 
when  there  is  no  actual  notice,  to  determine 
whether  the  defect  existed  for  a  sufficient 
length  of  time  to  have  placed  the  city  upon 
notice  by  construction. 

8  Am.  &  Eng.  Enc.  Law,  1st  ed.  p.  406. 

It  cannot  be  said,  where  the  element  of 
pain  and  sufifering  is  involved,  and  where 
the  boy  has  been  oy  this  injury  a  helpless 
invalid  for  a  period  of  two  months  or  more, 
and  where  he  has  been  the  source  of  a  great 
deal  of  worry  and  anxiety  to  his  parents, 
that  the  amount  allowed  by  the  jury  is  ex- 
cessive, or  is  the  result  of  either  passion  or 
prejudice. 

Allen  V.  Ames  d  C.  R.  Co.  106  Iowa,  602. 

The  answer  in  this  case  does  not  plead 
the  ordinances  referred  to,  or  any  one  of 
them.  Where  a  corporation  desires  to  avail 
itself  of  a  defense  because  of  a  violation  of 
some  of  its  rules  and  regulations,'  such  a 
rule  or  regulation  must  be  specially  pleaded. 

Strong  v.  Iowa  C.  R.  Co.  94  Iowa,  380; 
yichoUMS  v.  Chicago,  R.  I.  d  P.  R.  Co.  90 
Iowa,  85;  Independent  Dist.  v.  Merchants* 
Nat.  Bank,  68  Iowa,  343;  Mayes  v.  Chicago, 
R.  /.  d  P.  R.  Co.  03  Iowa,  662. 

While  sidewalks  are  primarily  designed 
for  the  use  of  pedestrians,  yet  the  lame  and 
the  blind  have  a  right  to  use  the  highways, 
including  sidewalks. 

Elliott,  Roads  &  Streets,  470. 

In  a  case  where  the  defendant  was  prose- 
cuted for  violating  a  town  ordinance  against 
bicycles  on  sidewalks,  where  it  appeared 
from  the  evidence  that  at  the  point  where 
defendant  rode  on  the  sidewalk  the  street 
was  impassable  owing  to  a  large  mud  hole 
therein,  the  wheelman  was  justified  in  tak- 
ing to  the  sidewalk. 

Law  Notes,  p.  31,  May,  1898. 

The  use  of  a  velocipede  on  the  public 
streets  is  not  necessarily  unlawful. 

Purple  V.  Cfreenfield,  138  Mass.  1. 

Granger,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff.  Earl  Wheeler,  is  a  boy  four- 
teen years  of  age,  and  is  afflicted  by  a  stiff- 
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eiiins:  of  the  muscles  and  jointfl  through  what 
is  called  "callositation."  Because  of  this  he 
is  moved  about  in  a  tricycle.  About  April 
8,  1897,  he  was  going  to  school  with  his 
brother,  a  boy  two  years  his  junior,  to 
draw  or  push  the  tricycle  and  on  one  oi  the 
walks  of  defendant  city,  because  of  a  de« 
feet  in  the  walk,  he  was  thrown  from  the 
tricycle  and  injured;  and  this  action  is  for 
the  damage  suffered.  The  walk  on  which 
the  accident  occurred  was  4  feet  in  width, 
made  of  boards  placed  on  three  stringers. 
The  defect,  as  shown,  was  in  one  of  the 
boards,  about  8  inches  wide,  being  broken  so 
that  on  one  side  of  the  walk  it  was  from  IV^ 
to  2  inches  below  the  surface;  and  when 
stepped  upon  it  would  go  down,  and  then 
spring  back,  so  as  to  be  as  we  have  described. 
This  was  at  a  place  where  the  walk  descend- 
ed in  the  direction  the  boys  were  going;  and 
it  appears  from  their  testimony  that  thoy 
were  going  quite  fast  down  the  hill ;  and  the 
younger  brother,  who  had  been  puUine  the 
vehicle  with  a  rope,  because  of  its  speed,  left 
the  front,  and  went  behind  it  to  hold  it  back; 
and  just  as  he  reached  there  the  front  wheel 
went  into  the  hole  in  the  walk,  and  Earl 
fell  out  and  was  injured.  It  is  urged  to  us 
that  the  evidence  doen  not  justify  a  finding 
of  negligence  on  the  part  of  the  city,  nor  that 
the  boy  was  injured  because  of  the  defect  in 
the  walk.  We  cannot  agree  with  appellant 
as  to  either.  We  would  be  better  satiftficd 
with  a  finding  for  the  city  on  both  question^), 
but  it  is  not  to  be  well  said  that  there  is  not 
a  substantial  conflict,  as  to  both  proposi- 
tions, in  the  evidence.  As  to  the  condition 
of  the  walk,  and  how  long  it  had  been  out 
of  repair,  there  was  afiirmative  proof  that 
the  walk  had  been  for  some  time — two 
months  or  lees — in  the  condition  we  have  de- 
scribed, so  that  the  city,  in  exercise  of  ordi- 
nary care,  would  have  known  it.  There  is 
a  strong  S'howing  from  those  who  used  the 
walk  and  ought  to  have  known  of  the  defect 
if  it  was  there,  that  they  did  not  know  of  it; 
but,  with  the  affirmative  proof  of  the  fact, 
this  want  of  knowledge  does  not  destroy  the 
conflict.  As  to  how  tne  injury  occurred,  the 
boys  both  say  the  wheel  of  the  tricycle  went 
into  the  hole,  and  Earl  was  thrown  out.  It 
is  true,  they  do  not  agree  as  to  some  particu- 
lars that  might  be  considered  in  weighing 
the  evidence,  but  nothing  so  overcomes  their 
statements  as  to  nullify  the  finding  of  the 
jury. 

2.  The  city  has  an  ordinance  prohibiting 
the  use  of  its  sidewalks  of  "all  varieties  of 
vehicles  known  by  the  general  term  'bi- 
cycles.' "  Defendant  offered  the  ordinanr»e 
in  evidence,  and  it  was  rejected,  and  rightly 
so,  for  it  was  immaterial ;  a  tricycle  not  be- 
ing a  bicycle.  Nor  are  they  known  by  the 
general  term  ''bicycle."  It  is  probably  true 
that  both  are  vehicles,  but  the  ordinance  is 
not  against  the  use  of  vehicles,  unless  they 
come  under  the  general  term  "bicycle." 

3.  The  court  also  rejected  as  evidence  an 
ordinance  as  follows:  "Whoever  shall  lead, 
ride,  or  place  any  beast  of  burden  or  vehicle 
on  any  sidewalk  or  footway,  otherwise  than 
going  in  or  out  of  premises  owned  or  occu- 
pied by  himself  or  his  employer,  or  shall  al- 
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low  the  same  to  stand  or  remain  upon  any 
street  crossing,  to  the  inconvenience  of  per- 
sons, shall  be  deemed  guilty  of  a  misdemean- 
or." The  ruling  was  right.  There  is  no 
more  reason  to  think  the  ordinance  was  in- 
tended to  prohibit  the  use  of  a  tricycle,  as 
this  was  made,  than  the  use  of  a  baby  cab  or 
invalid  chair  on  wheels.  It  is  very  clear 
that  it  has  no  reference  to  vehicles  used  and 
propelled  by  individuals,  like  bicycles  or  tri- 
cycles. The  court  also  excluded  an  ordi- 
nance prohibiting  ridine  or  driving  other 
than  between  the  curb  Tines  of  the  street, 
but  the  ordinance  was  manifestly  intended 
to  prohibit  riding  or  driving  beasts  other 
than  between  the  curb  lines.  This  conclu- 
sion arises  from  oonsrtruin^  the  several  pro- 
visions together.  The  ordinance  as  to  bicy- 
cles was  evidently  intended  to  co^er  the  sub- 
ject of  vehicles  of  that  general  nature. 
Whatever  may  be  said  as  to  general  rules  of 
law  prohibiting  vehicles,  including  bicycles, 
on  sidewalks,  we  have  yet  to  learn  of  any 
general  or  loNoal  law  prohibiting  the  use  of 
carriages  operated  by  nand  on  sidewalks  for 
the  convenience  of  those  unable  to  walk: 
and  no  law  should  be  given  such  effect  by 
construction. 

4.  The  court  instructed  that,  while  the 
city  was  required  to  keep  its  walks  in  rea- 
sonably safe  condition  for  pedestrians  ex- 
excising  reasonable  care,  it  was  not  required 
to  keep  them  in  safe  condition  for  people 
riding  thereon  in  tricycles,  and,  as  the  ac- 
cident in  this  case  occurred  while  plaintiff 
was  on  a  tricycle,  the  liabilitv  of  the  city 
must  be  tested  by  the  same  rule  that  would 
obtain  had  plaintiff  been  walking,  and  then 
been  injurect;  that  is,  if  the  city  was  negli- 
gent in  failing  to  keep  the  walk  in  suitable 
condition  for  people  to  walk  over,  and  plain- 
tiff while  riding  on  the  tricycle,  in  the  ex- 
ercise of  due  care,  was  injured  because  of 
such  neglect,  he  could  recover.  We  think 
the  rule  a  correct  one.  It  differs  from  the 
oft-expressed  rule  only  in  this,  that  per- 
sons who  have  a  right  to  ride  on  the  side- 
walks in  such  v^icles  may  rely,  the  same  as 
footmen  may,  on  the  walks  beine  in  a  suita- 
ble condition  for  people  to  walk  over,  and 
have  the  same  rights  in  case  of  injuries  re- 
sulting from  neglect.  Such  a  rule  places  no 
additional  burden  on  t^e  public,  and  seems 
to  be  just  as  to  the  individual. 

5.  A  complaint  as  to  the  fourteenth  in- 
struction given  by  the  court  is  without  mer- 
it. There  is  also  a  complaint  as  to  the  fif- 
teenth instruction  given.  After  verdict  the 
court  permitted  plaintiff  to  so  amend  the 
petition  as  to  claim  damages  for  further  pain 
and  suffering.  The  court  had  by  its  instruc- 
tions already  permitted  such  a  recovery,  if 
the  jury  found  for  plaintiff,  and  error  is 
now  assigned  on  the  giving  of  the  instruc- 
tion ;  and  it  is  said  the  evidence  was  not  such 
as  to  warrant  the  amendment,  or  a  recovery 
for  mental  and  physical  pain  in  the  future, 
unless  the  allegation  of  permanent  injury 
would,  by  implication,  include  that  of  fu- 
ture pain.  The  petitioo  contains  no  such 
averment,  and  in  argument  appellee  at- 
tempts to  sustain  the  instruction  as  given 
on  that  theory.    The  petition  contains  an 
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•express  allegation  of  physical  and  mental 
pain  which  plaintiff  has  suffered,  but  no 
averment  that  he  will  so  suffer  in  the  fu- 
ture. The  case  seems  to  have  been  tried  on 
that  theorv,  except  as  to  the  instruction 
given  by  tke  court;  and  it  does  not  appear 
that  the  parties  had  in  view  such  an  issue 
until  the  question  arose  after  verdict,  when, 
to  meet  the  oonditions,  the  amendment  was 
filed.  The  case  is  to  be  reversed,  and  what 
we  have  said  will  be  sufficient  to  avoid  any 
difficulty  on  another  trial  on  this  branch  of 
the  case.  It  is  explicitly  charged  in  argu- 
ment that  there  is  no  evidence  as  a  basis 
for  a  recovery  for  future  pain,  and  appel- 
lant sets  out  the  evidence  to  show  that  there 
•oould  be  no  such  a  recovery.  Appellee  in  no 
way  attempts  to  meet  this,  ana  we  find  no 
evidence  on  which  damages  of  this  character 
«ould  rest.    So  far  as  we  find  evidence  bear- 


ing on  that  question,  it  is  against  even  a 
probability  oi  such  suffering.  It  is  true 
that  he  will  suffer  pain  because  of  his  form- 
er ailment,  and  would  but  for  his  injuries 
complained  of.  If  there  is  any  evidence 
from  which  it  could  be  found  tthat  the  in- 
juries would  increase  his  suffering  after  the 
trial,  we  do  not  discover  it;  and  we  think, 
if  there  was  such,  it  would  have  been,  in 
view  of  appellant's  claim,  pointed  out.  The 
injury  was  early  in  April,  and  the  trial  was 
the  first  days  of  October  following,  when  he 
seemed  to  be  well  of  his  injuries,  in  so  far  as 
they  would  cause  him  pain.  It  is  true  that 
there  remained  a  permiuient  enlargement  of 
the  bone  of  the  leg,  but  it  does  not  appear 
that  it  would  be  painful.  For  the  error  in 
submitting  the  question  of  future  pain  and 
suffering,  the  judgment  must  stand  reversed. 
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A.  A  railroad  company  la  ander  obll- 
.  ffatlom  to  Ktop  a  train  and  rescue  a  pas- 
senger who  has  been  thrown  or  pushed  there- 
from without  any  fault  on  Its  part,  where 
he  is  liable  to  perish  or  suffer  great  injury  un- 
less rescued,  only  when  it  can  stop  the  train 
long  enough  to  rescue  him  without  endanger- 
ing the  safety  of  other  passengers  by  colli- 
sions. 
A  A  petition  aaralnat  a  railroad  eont- 
pany  for  failure  to  reaene  a  paa- 
aeniirer  fv^lao  fell  or  ^voa  tlaro^vn  from 
a  train  is  not  sufficient  when  it  does  not  al- 
lege that  the  train  could  have  been  stopped 
to  rescue  him  without  risk  of  collision  with 
other  trains,  or  that  there  were  any  means 
by  which  the  trainmen  could  have  procured 
others  to  rescue  him. 

(October  28,  1898.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Clark  County  in 
favor  of  defendant  in  an  action  brought  to 
recover  damages  for  defendant's  negligence 
in  leaving  plaintiff  to  suffer  unaided  after 
liaving  fulen  from  defendant's  train.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Benton  A  Bush,  8.  A.  Jeff- 
ries, and  Beokner  ic  Jonett,  for  appel- 
lant: 

The  relation  is  not  terminated  by  the  pas- 

NoTK. — As  to  duty  of  railroad  company  to  dis^ 
ahled  passenger  left  on  railroad  track,  see  also 
Cincinnati,  I.  St.  L.  StC  R.  Co.  ▼.  Cooper  (Ind.) 
^  L.  B.  A.  241,  and  note;  also  Cincinnati,  H. 
4k  D.  B.  Co.  V.  Kassen  (Ohio)  16  L.  R.  A.  674. 
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senger  falling  or  being  thrown  from  the 
train. 

2  Am.  &  Eng.  Enc.  Law,  p.  745. 

The  rule  certainly  cannot  be  that  while  a 
passenger  is  on  the  train  a  carrier  must  af- 
ford him  ample  protection  from  all  injury, 
and  yet  if  he  is  thrown,  or  accidentally  falls, 
from  the  train,  and  is  rendered  helpless, 
the  carrier  can  leave  him  to  suffer  and  to 
die,  without  being  held  to  any  responsibil- 
ity. 

Hutchinson,  Carr.  f  696;  Louisville,  C,  d 
L.  R.  Co,  V.  Sullivan,  81  Ky.  624,  60  Am. 
Rep.  186;  Isbell  v.  New  York  d  N.  H,  R, 
Co.  27  Conn.  393.  71  Am.  Dec.  78. 

If  a  passenger  falls  from  a  train,  with  the 
knowledge  of  persons  in  charge  of  the  train, 
and  is  left  in  a  position  of  peril,  where  he 
is  likely  to  be  killed  or  injured  by  another 
train,  it  is  the  duty  of  those  in  charge  of  the 
train  from  which  he  fell  to  notify  the  crew 
of  the  other  trains  so  they  can  avoid  injur- 
ing him. 

Cincinnati,  H.  d  D,  R,  Co,  v.  Kassen,  49 
Ohio  St  230,  16  L.  R.  A.  674. 

Messrs.  Breckinridge  A  Shelby,  for 
appellee : 

After  a  person  has  been  received  as  a  pas- 
senger if  the  performance  of  the  contract  for 
transportation  in  the  usual  and  proper  way 
involves  his  leaving  the  vehicle  of  the  com- 
pany for  any  purpose  and  returning  again, 
he  is  entitled  to  protection  while  leaving  and 
when  returning.  But  during  the  interval  of 
his  absence  after  his  departure  and  before 
his  return  he  is  not  regarded  as  a  passen- 
ger. 

Hutchinson,  Carr.  S  561a;  State  v.  Orand 
Trunk  R.  Co,  58  Me.  176,  4  Am.  Rep.  258; 
Cincinnati,  H,  d  D.  R.  Co,  v.  Kassen,  49 
Ohio  St.  230,  16  L.  R.  A.  674;  Henderson  ▼. 
Louisville  d  N,  R.  Co.  20  Fed.  Rep.  430. 
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J.,  delivered  the  opinion  of  the 
court: 

The  facts  upon  which  appellant  seeks  to 
recover  damages  from  appellee  in  this  action, 
AS  stated  in  his  original  and  amended  peti- 
tions, are  that  he  was  a  passenger  on  oiic  of 
appellee's  trains  from  Winchester  to  Elkin, 
and  that  at  a  point  between  those  places, 
while  the  ti'ain  was  moving  rapidly  and  pass- 
ing over  a  high  trestle,  he  was  thrown  or 
pushed  from  the  train,  so  that  he  fell  a  dis- 
tance of  from  40  to  50  feet;  that  he  received 
the  fall  after  dark,  and  that  the  defendant, 
through  its  employees  in  charge  of  the  train, 
knew  he  had  received  the  fall,  and  that  he  was 
either  killed  or  had  received  such  serious  per- 
sonal injuries  as  to  render  him  helpless,  but 
negligently  failed  to  stop  the  train,  and  care 
for  him,  or  procure  others  to  do  so;  that, 
by  reason  of  such  negligence,  he  was  com- 
pelled to,  and  did,  lie  where  he  had  fallen 
until  7  o'clock  the  next  day;  that  the  place 
was  about  a  mile  from  any  dwelling  houiie 
or  habitation  or  highway,  and  not  m  sicht 
of  any  highway  or  dwelling  house  or  habita- 
tion ;  that  these  facts  were  known  to  defend- 
ant's agents  in  charge  of  the  train ;  and  that, 
as  a  result  of  the  fall,  he  suffered  serious  in- 
juries, and  that  a  cold  rain  fell  upon  him 
where  he  lay  exposed.  Defendant  filed  a 
general  demurrer  to  the  petition  as  amended, 
which  was  sustained,  and  the  petition  was 
dismissed;  and  this  appeal  is  taken  from  that 
judgment. 

Two  legal  questions  are  presented:  First, 
Is  a  railroad  company  under  legal  obligation 
to  stop  its  train,  and  rescue  a  passenger 
who  has  been  thrown  or  pushed  therefrom 
without  any  fault  on  its  part,  under  circum- 
stances where,  unless  rescued,  he  is  liable  to 
perish  or  suiTer  great  injury?  and,  second. 
Does  the  petition  in  this  case  allege  such  a 
state  of  fact  as  made  it  the  legal  duty  of 
defendant  to  have  done  so  in  this  instance? 
The  precise  Question  presented  here  is  a 
novel  one,  ana  our  attention  has  not  been 
directed  to  a  case  in  which  it  has  been  con- 
sidered or  passed  upon.  From  the  time  the 
relation  of  carrier  and  passenger  commences, 
the  passenger  is  necessarily,  in  a  large  de- 
cree, under  the  protection  of  the  carrier,  and 
it  is  bound  to  exercise  the  strictest  vigilance 
in  seeing  after  his  safety.  It  has  been  held 
that  if  a  passenger  falls  from  a  train,  with 
the  knowledge  of  the  persons  in  charge 
thereof,  and  is  left  in  a  position  of  peril, 
where  he  is  liable  to  be  killed  or  injured  by 
another  train,  it  is  the  duty  of  those  in 
charge  of  the  train  from  which  he  fell  to 
notify  the  crews  of  other  trains,  so  that  they 
can  avoid  injuring  him;  and  if  they  fail  to 
ffive  such  notice,  and  the  person  is  injured 
by  another  train,  the  employer  of  the  crew  of 
the  train  from  which  he  fell  is  responsible, 
^nd  it  seems  to  us  that  it  is  not  asking  too 
much  of  a  railroad  company  to  require  that 
it  shall  render  such  assistance  to  a  passenger 
who  has  been  rendered  helpless  by  a  fall 
from  one  of  its  trains  as  it  can  give  without 
endangering  the  safety  of  other  passengers 
or  property  committea  to  its  care.  But,  on 
the  other  hand,  it  is  the  settled  rule  that, 
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when  a  railroad  company  undertakes  to 
transport  persons  by  the  powerful  and  dan- 
gerous agency  of  steam,  public  policy  and 
safety  alike  require  that  it  shall  be  held  to 
the  exercise  of  the  highest  possible  degree 
of  care,  diliffence,  vigilance,  and  skill  in  the 
conduct  ana  management  of  its  trains  in 
every  particular,  with  a  view  to  the  safety 
of  its  passengers ;  and  for  the  slightest  negli- 
ger.ce  or  carelessness  in  these  respects  the 
carrier  is  liable.  See  Beach,  Oontrib.  Neg. 
S  144.  Its  trains  necessarily  run  on  fixed 
schedules  of  time,  and,  cus  a  general  rule,  it 
is  necssary,  for  the  safety  of  railroad  travel, 
that  these  schedules  ahould  be  scrupulously 
adhered  to;  and  unless  appellee  could  have 
stopped  its  train  in  this  instance  long  enough 
to  have  rescued  appellant  without  endanger- 
ing the  safety  of  its  other  passengers  by  col- 
lisions arising  from  such  stoppage,  or  other- 
wise, it  was  under  no  legal  obligation  to  do 
so.  The  petition  in  this  case  does  not  al- 
lege that  the  train  could  have  been  stopped, 
and  the  time  taken  to  rescue  appellant,  with- 
out running  the  risk  of  collision  with  other 
trains,  nor  is  it  alleged  that  there  were  any 
means  by  which  the  men  in  charge  of  the 
train  could  have  procured  others  to  go  to  the 
assistance  of  appellant;  and,  as  the  burden 
is  upon  appellant  to  allege  and  prove  these 
necessary  facts,  the  demurrer  was  properly 
sustained.  Wherefore  the  judgment  is  af- 
firmed. 

A  petition  for  rehearing  having  been  filed, 
Bnrnam,  J.,  on  Decemb«r  16,  1898,  handed 
down  the  following  response: 

The  rule  that  a  plaintiff  is  not  required 
to  allege  matters  which  are  peculiarly 
within  the  knowledge  of  a  defendant  has 
no  application  "where  the  matter  is  such 
that  its  afilrmation  is  essential  to  the  ap- 
parent or  prima  facie  right  of  recovery  of 
the  party  pleading.  There  it  ought  to  be  af- 
fiimed  or  denied  by  him  in  the  first  instance, 
though  it  may  be  such  as  would  otherwise 
properly  form  the  subject  of  objection  on  the 
other  side."  See  Steph.  PI.  p.  252.  The  de- 
fendant's paramount  duty  was  to  transport 
its  passengers  safely,  and  to  avoid  the  possi- 
bility of  accidents  from  collisions  with  other 
trains.  The  obligation  on  it  to  stop  its  train 
to  rescue  a  passenger  who,  without  fault  on 
its  part,  had  fallen  from  the  train,  was 
wholly  subordinate  to  its  obligation  to  oth- 
ers; and,  before  appellant  could  rightfully 
complain  that  appellee's  failure  to  assist  him 
was  negligence,  he  must  allege  facts  which 
made  it  the  legal  duty  of  appellee  to  have 
rendered  such  assistance;  and,  without  alle- 
gations showing  that  under  the  conditions 
which  obtained  appellee  could  have  safely 
rendered  such  assistance,  no  prima  facie  case 
is  made  out.  The  court  cannot  assume  that 
a  train  can  be  stopped  at  any  but  regular 
stations  without  incurring  danger  to  the 
passengers  thereon,  which  it  is  the  supreme 
duty  of  those  in  charge  thereof  to  avoid.  The 
burden  of  alleging  and  proving  that  such 
conditions  existed  is  essential  to  the  right  of 
recovery  in  an  action  of  this  character. 
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DEPOSIT  BANK  OF  OWENSBORO,  Appi., 

V, 

DAVIESS  COUNTY. 


FARMERS'  ft   TRADERS'    BANK,   Appt., 
City  of  OWENSBORO. 


OWBNSBORO    SAVINGS    BANK,    Appt,, 

V. 

SAME. 


CITIZENS'  SAVINGS  BANK,  Appt., 

V. 

SAME. 


DEPOSIT  BANK  OF  OWENSBORO,  Appi,, 

V. 

SA]ME. 


City  of  CARLISLE,  Appi.,  . 

V, 

DEPOSIT  BANK   OF  CARLISLE. 


NICHOLAS  COUNTY,  Appt., 

17. 

SAME. 


City  of  CARLISLE,  Appi., 

V. 

FARMERS'  BANK  OF  CARLISLE. 


SIMPSON  COUNTY  BANK,  Appi., 


V. 


City  of  FRANKLIN. 


( 


.Ky. 


) 


1*  Chm,rterm  ffrantlns  exemption  from 
taxation,  passed  after  the  enactment  of  a 
general  law  which  proTides  that  all  charters 
•ubscquently  enacted  shall  be  subject  to 
amendment  or  repeal,  may,  unless  a  contrary 
Intent  was  plainly  expressed  therein,  be 
amended  or  repealed  at  the  pleasure  of  the 
legislature  so  as  to  deprive  t|ie  corporation 
of  the  exemption. 

S.  National  banks  doiniir  bnslneas  In  a 
state  are  anbiect  to  have  the  same  tax 
Imposed  upon  their  shares  of  stock  as  are  im- 
posed upon  the  shares  of  stock  in  state  banks 
whose  charters  were  passed  after  the  adoption 
of  a  statute  making  the  charters  subject  to 
amendment  although  they  are  In  the  state 
banks  not  subject  to  such  taxation  because 
of  irrepealable  exemptions  In  their  charters. 

8«  Consent  In  Trrltlns  by  banks  to  be 
ffoTerned  by  tbe  provisions  of  a  stat- 
ate  fixing  the  rate  of  taxation  which  the 
state  agrees  shall  be  in  lieu  of  all  other 
taxation  upon  the  banks  does  not  effect  an 
IrreTOcable  contract  where  the  statute  ex- 
pressly provides  that  it  shall  be  subject  to 
the  provisions  of  another  law  making  all 
grants  to  corporations  subject  to  amendment 
at  the  pleasure  of  the  legislature. 

4.  The  acceptance  by  a  bank  of  the 
pro-vlslons  of  a  statnte  llxlnig  Its  taxes 


at  a  certain  amount  which  shall  be  in  lieu  of 
all  other  taxes,  which  statute  is  made  subject 
to  amendment  at  the  pleasure  of  the  legisla- 
ture, is  a  waiver  of  tax  exemptions  in  its  char- 
ter, and  it  will  thereafter  be  subject  to  such 
taxation  as  the  legislature  sees  fit  to  impose 
upon  it  and  a  repeal  of  tbe  new  statute  will 
not  restore  the  provisions  of  the  old  one. 

5.  A  proviso  to  a  statute  maklns 
privllesres  and  franchises  srranted  to- 
corporations  snbject  to  amendn&ent, 
that  no  amendment  shall  impair  other  rights- 
previously  vested,  does  not  include  an  exemp- 
tion from  taxation,  since  that  is  a  franchise- 
and  as  such  subject  to  amendment,  and  not 
a  vested  right. 

6.  The  enjoyment  of  a  special  rate  of 
taxation  given  to  a  bank  by  a  statute  can- 
not continue  after  the  repeal  of  the  statute. 

7.  Statntes  vrantlngr  extension  to  cor- 
porate charters  passed  after  the  adoption, 
of  an  act  making  all  grants  to  corporatlon» 
subject  to  amendment  will  be  subject  to  that 
act,  although  the  original  charters  contained 
exemptions  which  were  Irrevocable. 

(March  24,  1897.) 

APPEALS  by  Deposit  Bank  of  Owensboro, 
Farmers'  &  Traders'  Bank,  Ovven^bora 
Savings  Bank,  and  Citizens'  Savings  Banl^ 
from  decrees  of  the  Circuit  Court  for  Da- 
viess County  in  favor  of  defendants  in  suits 
brought  to  enjoin  the  collection  of  taxes. 
Affirmed. 

APPEALS  by  the  City  of  Carlisle  from  de- 
crees of  the  Circuit  Court  for  Nicholas 
County  in  favor  of  plaintiffs  in  suits  brought 
to  recover  back  taxes  alleged  to  have  been 
paid  to  the  city  by  mistake  and  without  con- 
sideration.    Reversed, 

APPEAL  by  Nicholas  County  from  a  de- 
cree of  the  Circuit  Court  for  Nicholas 
County  in  favor  of  plaintiff  in  a  suit  brought 
to  enjoin  collection  of  taxes  alleged  to  be 
due  the  county.     Reversed, 

APPEAL  by  Simpson  County  Bank  from 
a  decree  of  the  Circuit  Court  for  Simp- 
son County  in  favor  of  plaintiff  in  a  suit 
brought  to  compel  payment  of  taxes.  Af- 
firmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr.  Wilfred  Carloo,  for  appellant, 
Owensboro  National  Bank: 

The  act  of  1802  is  in  violation  of  contract 
rights. 

Com.  V,  Farmers'  Bank,  97  Ky.  690. 

The  statutes  of  1892  are  in  conflict  with- 
the  state  Constitution. 

Ky.  Const.  §  181. 

The  state  cannot  tax  franchises  of  nation- 
al banks. 

McCuUoch  V.  Maryland,  4  Wheat.  431,  4 
L.  ed.  607 ;  RosenhUUt  v.  Johnston,  104  U.  S. 
462,  26  L.  ed.  832 ;  Bank  of  Bethel  v.  Pah- 
quioque  Bank,  14  Wall.  383,  20  L.  ed.  840; 
National  Bank  of  the  Metropolis  v.  Ken- 
nedy,  17  Wall.  19,  21  L.  ed.  564;  Lyng  v. 
Michigan,  135  U.  S.  161,  34  L.  ed.  150,  3 
Inters.   Com.   Rep.    143;    Orutcher  v.   Ken- 


NOTJS. — ^The  above  decision  was  affirmed  by 
the  United  States  Supreme  Court  In  173  U.  S. 
636.  43  L.  ed.  840. 

For   contracts  of  exemption  from   taxation, 
•ee    also    State.   Singer    Mfg.  Co.,  v.    Heppen- 
belmer  (N.  J.)  32  L.  R.  A.  643. 
44  L  R.  A. 

Sec  also  47  L.  R.  A.  489. 


For  other  cases  of  Interference  with  charter 
privileges,  see  also  Winchester  ft  L.  Tump.  Roa<h 
Co.  V.  Croxton  (Ky.)  33  L.  R.  A,  J 77,  and  note; 
and  Jacobson  v.  Wisconsin,  M.  ft  P.  B.  Ca 
(Minn.)  40  L.  R.  A.   389. 
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4ucky,  141  U.  S.  47,  35  L.  ed.  649;  CaHfor- 
nia  V.  Central  P.  R,  Co.  127  U.  S.  1,  32  L. 
«d.  150,  2  Inters.  Com.  Rep.  153. 

Messrs,  Weir  A  Weir,  Sweeney,  Ellis, 
•A  Sweeney,  and  Renben  A.  Miller  for 
the  0\7en8boro  Banks. 

Messrs,  Goodnight  A  Roark  for  Simp- 
son County  Bank. 

Messrs,  Little  A  Little,  for  appellee 
•city  of  Owensboro: 

While  these  appeals  have  been  pending 
some  of  the  questions  involved  have  been 
•considered  and  determined  in — 

Com,  V.  Farmers*  Bank,  97  Ky.  590. 

The  cases  before  the  court  do  not  involve 
«  rule  of  property.  It  is  not  a  question  of 
right  between  two  citizens  but  between  the 
citizen  on  one  hand  and  the  atate  on  the 
other,  or  the  local  government. 

Even  as  to  a  rule  of  property,  however, 
there  may  be  departures  from  former  deci- 
eions  in  cases  where  there  is  necessity  of 
preventing  continued  injustice  or  of  vindi- 
ratine  clear  and  obvious  principles  of  law. 

Wells,  Res  Ad  judicata  and  Stare  Decisis,  S 
«98. 

When  the  question  decided  is  a  doubtful 
one,  and  when  the  decision  is  made  by  a 
divided  court,  and  when  there  has  been  no 
long  period  of  acquiescence,  the  doctrine  of 
stare  decisis  grows  less  inflexible. 

When  a  decision  has  been  rendered  that 
plainly  defeats  an  important  legislative  pol- 
icy, where  it  perpetuates  unjust  inequali- 
ties in  the  burdens  of  government,  and  it  is 
reached  by  only  too  faithfully  following  prec- 
edent of  the  Federal  judiciary  whose  artifi- 
cial reasoning  has  long  been  questioned  by 
learned  lawyers  and  judges  everywhere,  the 
doctrine  of  stare  decisis  should  not  prevent 
the  court  from  again  considering  the  ques- 
tion involved. 

Bovoers  v.  Qreen,  2  111.  43 ;  Shields  v.  Per- 
kins, 2  Bibb,  230;  Caldwell  v.  Price,  Hardin, 
69 ;  Frank  v.  Darst,  14  111.  304,  58  Adl  Dec. 
675. 

Mr,  J.  D.  Atohiaon,  also  for  appellee 
city  of  Owensboro: 

Every  bank  that  accepted  a  charter  after 
the  passage  of  the  act  of  1856  did  it  with  full 
Icnowledge  of  the  fact  that  the  state  had 
adopted  a  policy  of  no  longer  entering  into 
irrevocable  contracte  with  corporations,  ex- 
cept it  plainly  expressed  its  purpose  to  do 
flo  in  making  the  grant,  and  that  whatever 
rights  were  acquired  under  charters  could 
only  be  enjoyed  during  such  time  as  the  leg- 
islature might  see  fit  to  continue  the  immu- 
nity. 

There  has  always  been  a  strong  protest 
against  the  doctrine  that  such  pledges  could 
constitutionally  be  made. 

Cooley,  Taxn.  06;  Bailey  v.  Magwire,  22 
Wall.  215,  22  L.  ed.  850. 

The  charters  of  incorporation  are  to  be 
oonstrued  strictly  against  the  corporators. 

Cooley,  Const.  Lim.  5th  ed.  488,  489; 
Providence  Bank  v.  Billings,  4  Pet.  514,  7 
L.  ed.  939;  Proprietors  of  Charles  River 
Bridge  v.  Proprietors  of  Warren  Bridge,  11 
Pet.  420,  9  L.  ed.  773 ;  Perrine  v.  Chesapeake 
d  D.  Canal  Co,  9  How.  172,  13  L.  ed.  92; 
44  L.  R.  A. 


Richmond,  F.  d  P.  R.  Co.  t.  Louisa  R,  Co. 

13  How.  71,  II  L.  ed.  55. 

Except  as  the  banks  have  an  absolute  con- 
tract plainly  expressed  in  the  Hewitt  bill 
they  have  no  standing  in  court. 

Exemptions  from  taxation  are  always  sub- 
ject to  recall  when  they  have  been  granted 
merely  as  a  privilege,  and  not  for  a  consid- 
eration. 

Cooley,  Const.  Lim.  473;  Qriffin  v.  Ken- 
tucky Ins,  Co.  3  Bush,  592,  96  Am.  Dec.  251): 
Louisville  Water  Co.  v.  Clark,  143  U.  S.  10. 
36  L.  ed.  57;  South  Carolina  v.  8 toll,  17 
Wall.  425,  21  L.  ed.  650;  Ex  parte  Crotr 
Dog,  109  U.  a  556,  27  L.  ed.  1030;  Tomlin- 
son  V.  Jessup,  15  Wall.  454,  21  L.  ed.  204: 
Atlantic  d  0.  R,  Co.  v.  Georgia,  98  U.  S. 
359,  25  L.  ed.  185;  Boge  v.  Richmond  d  D. 
R.  Co,  99  U.  S.  348,  25  L.  ed.  303 ;  Sinking- 
Fund  Ca^es,  99  U.  S.  700,  25  L.  ed.  496: 
Greenwood  v.  Union  Freight  R,  Co.  105  U. 
S.  13,  26  L.  ed.  961 ;  Close  v.  Glenwood  Ceme- 
tery, 107  U.  S.  466,  27  L.  ed.  408;  Spring 
Valley  Watencorks  Co.  v.  Schottler,  110  U. 
S.  347,  28  L.  ed.  173;  Louisville  Gas  Co.  v. 
Citizens*  Gas  Co.  115  U.  8.  683,  29  L.  ed. 
510;  Gihhs  v.  Consolidated  Gas  Co,  130  U. 
S.  396,  32  L.  ed.  979 ;  Siouw  City  Street  R. 
Co,  V.  Siouw  City,  138  U.  8.  98,  34  L.  ed. 
898 ;  Miller  v.  New  York,  15  Wall.  488,  21 
L.  ed.  101. 

There  is  nothing  in  the  lan^age  used, 
nor  in  the  character  of  the  privileges  and 
franchise  granted  and  conferred,  indicating 
that  the  intent  to  relinquish  its  power  of 
taxation  is  plainly  expressed. 

Cumberland  d  0,  R.  Co,  v.  Barren  County 
Ct,  10  Bush,  608 ;  Shields  v.  Ohio,  95  U.  S. 
323,  24  L.  ed.  358;  Louisville  Water  Co.  v. 
Clark,  143  U.  8.  10,  36  L.  ed.  57. 

The  taxing  power  of  the  state  is  never  pre- 
sumed to  be  relinquished  unless  the  intent 
to  relinquish  is  expressed  in  clear  and  un- 
ambiguous terms. 

Bradley  v.  McAtee,  7  Bush,  667,  3  Am. 
Rep.  309;  Dazey  v.  Killam,  1  Duv.  407; 
Nunes  v.  Wellisch,  12  Bush,  365. 

It  is  perfectly  well  settled  in  Kentucky 
that  the  charters  of  corporations  can  be  al- 
tered or  amended  by  General  Statutes. 

Chattaroi  R,  Co.  v.  Kinner,  81  Ky.  221. 

The  acceptance  of  the  amendment  by  the 
bank  after  its  acceptance  of  the  provisions 
of  the  Hewitt  bill  was  a  modification  of  the 
contract  which  took  away  the  irrevocable 
qualities  inherent  therein,  and  placed  this 
bank  upon  exactly  the  same  footing  as 
though  incorporated  under  a  charter  grant- 
ed after  the  expiration  of  the  time  fixed  by 
the  Hewitt  bill  for  its  acceptance. 

Bath  County  v.  Farmers*  Bank,  19  Ky. 
L.  Rep.  245;  Citizens*  Bank  v.  Shelhyvilie, 
19  Ky.  L,  Rep.  247. 

National  banks  can  have  no  pretense  that 
they  have  a  contract  with  the  state  on  the 
subiect  of  taxation. 

City  Nat.  Bank  v.  Paducah,  10  Ky.  L. 
Rep.  221 ;  Covington  City  Nat.  Bank  v.  Cov- 
ington, 21  Fed.  Rep.  484;  16  Am.  &  Eng. 
Enc.  Law,  p.  190;  Lionberger  ▼.  Rouse,  9 
Wall.  468,  19  L.  ed.  721. 

The  shares  in  national  banks  are  subject 
to  taxation,  although  the  entire  capital  of 
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the  bank  be  invested  in  the  bonds  of  the 
•TTnited  States  which  cannot  be  taxed  by 
etate  authority. 

Lionberger  v.  Rouse,  9  Wall.  473,  19  L. 
•ed.  724;  Van  Allen  v.  The  Assessors,  3  Wall. 
673,  18  L.  ed.  229. 

The  ri^ht  of  the  state  to  tax  national 
banks  is  inherent  within  the  state. 

First  Nat.  Bank  v.  Kentucky,  9  Wall.  358, 
19  L.  ed.  702. 

The  tax  sought  to  be  imposed  is  a  tax  on 
the  shares  of  stock  owned  oy  the  stockhold- 
ers in  the  national  and  state  banks  of  the 
state  coupled  with  the  requirement  that  the 
banks  shall  pay  the  tax  for  and  on  behalf 
of  the  stockholder. 

First  Nat,  Bank  v.  Kentucky,  9  Wall. 
353,  19  L.  ed.  701;  Lionberger  v.  Rouse,  9 
Wall.  468,  19  L.  ed.  721. 

The  state  is  not  confined  to  the  par  value 
•of  shares  in  such  institutions,  but  may  tax 
them  upon  their  market  value. 

Uephurn  v.  School  Directors,  23  Wall. 
480,  23  L.  ed.  112;  New  York  v.  New  York 
Tax  d  A.  Comrs.  94  U.  S.  415,  24  L.  ed.  164. 

Section  5210  of  the  United  States  Revised 
Statutes  simply  prohibits  taxation  at  a 
greater  rate  than  like  property  similarly 
situated. 

Mercantile  Bank  v.  New  York,  121  U.  S. 
138,  30  L.  ed.  895;  Davenport  Bank  v.  Dav- 
•enport  Bd.  of  Equalization,  123  U.  8.  83,  31 
L.  ed.  94;  Bank  of  Redemption  v.  Boston, 
125  U.  8.  60,  National  Bank  of  Redemption 
V.  Boston,  31  L.  ed.  689;  Palmer  v.  McMahon, 
133  U.  8.  660,  33  L.  ed.  772 ;  Talbot  ▼.  Silver 
Bow  County  Comrs.  139  U.  S.  438,  35  L.  ed. 
210;  Covington  City  Nat.  Bank  v.  Covington, 
21  Fed.  Rep.  491. 

The  act  of  the  Kentucky  legislature  known 
AS  "The  Hewitt  Bill"  is  iUelf  repugnant, 
not  only  to  the  Constitution  of  Kentucky, 
1)ut  to  the  Constitution  of  the  United  States, 
in  that  it  intentionally  and  purposely  dis- 
criminates affainst  other  property  in  favor 
of  banks  wiUi  reference  to  the  question  of 
taxa^tion. 

Railroad  Tax  Cases,  13  Fed.  Rep.  774; 
Home  Ins.  Co.  v.  New  York,  134  U.  S.  606, 
33  L.  ed.  1031;  Pacific  Exp.  Co.  v.  Seibert, 
142  U.  S.  339,  35  L.  ed.  1035,  3  Inters.  Com. 
Rep.  810;  Oiozza  v.  Tiernan,  148  U.  S.  667, 
37  L.  ed.  599 ;  BelVs  Gap  R.  Co.  v.  Pennsyl- 
vania, 134  U.  S.  232,  33  L.  ed.  892 ;  Proprie- 
tors of  Bridge  v.  Hoboken  Co.  1  Wall.  116,  17 
L.  ed.  571. 

Messrs.  W.  6.  Dearlng  and  G.  A.  Cas- 
-•idy  for  city  of  Owensboro  and  Daviess 
CJounty. 

Mr.  Robert  8.  Todd  for  Daviess  County. 

Mr,  Thomas  Owens  for  city  of  Carlisle. 

Mr,  Benjamin  H.  Robinson  for  Nicho- 
la«  County. 

Mr.  G.  T.  Finn  for  city  of  Franklin. 

Messrs,  Hanson  Kennedy,  W.  P.  Ross 
A  Son,  and  Harry  Kennedy  for  Carlisle 
Banks. 

Paynter,  J.,  delivered  the  opinion  of  the 
court: 

These  cases  were  pending  either  in  this  or 
the  lower  courts  when  the  cases  known  as 
the  'HSank  Tax  Cases"  were  decided.  97  Ky. 
44  L.  R.  A. 


590.  From  that  opinion  the  writer  of  this 
one  dissented,  in  which  Judges  Lewis  and 
Guffy  concurred.  The  questions  of  law  in- 
volved in  these  cases  are  similar  to  those  in 
the  cases  mentioned.  We  therefore  re-exam- 
ine and  reconsider  the  question  as  to  wheth- 
er the  opinion  of  the  majority  shall  stand 
as  the  law  regulating  the  taxation  of  the 
banks  of  the  state. 

The  conclusion  which  we  have  reached  is 
that  the  shares  of  stock,  etc.,  in  the  banks 
are  subject  to  county  and  municipal  taxar 
tion,  hence  th^  opinion  referred  to  should  be 
and  is  overruled.  So  is  the  case  of  Frank- 
lin County  Ct,  v.  Deposit  Bank,  87  Kv.  370, 
overruled,  for  the  reasons  which  will  herein- 
after appear. 

This  conclusion  of  the  court  renders  it 
necessary  to  discuss  the  questions  of  law  in 
the  other  '*Bank  Tax  Cases,"  and  we  will 
consequently  use  parts  of  the  dissenting 
opinion  without  quotation  marks.  There 
were  four  banks  in  the  state,  commonly  des- 
ignated as  the  "old  banks,"  and  they  were 
the  Bank  of  Kentucky,  chartered  in  1834; 
the  Northern  Bank,  in  1835;  the  Bank  of 
Louisville,  in  18 — ;  the  Farmers'  Bank  of 
Kentucky,  in  1850.  The  charters  of  the  firsE 
three  banks  named  were  extended  by  the 
same  act  of  the  general  assembly  in  1858, 
and  each  of  the  charters  was  extended  by 
subsequent  legislative  acts.  In  neither  of 
the  acts  of  extension  is  reference  made  to 
the  act  of  1856,  nor  does  either  contain  ex- 
press limitation  upon  the  taxing  power  of 
the  state.  The  charter  and  amendments  of 
the  Farmers'  Bank  of  Kentucky  were  ex- 
tended by  an  act  of  the  general  assembly  in 
1876,  but  the  right  to  repeal  the  charter  and 
its  amendments  "either  by  general  or  special 
act"  was  reserved  in  the  act.  The  charters 
of  all  banks  operating  under  charters  were 
granted  after  tne  act  of  1856.  This  was  the 
situation  when  the  revenue  bill  of  1886,  gen- 
erally called  the  "Hewitt  Bill,"  became  a 
law.  The  provision  of  it  relating  to  the  tax- 
ation of  banks  is  art.  2,  chap.  92,  Gen.  Stat., 
and  reads  as  follows: 

Sec.  1 :  "That  shares  of  stock  in  state  and 
national  banks,  and  other  institutions  of  loan 
or  discount,  and  in  all  corporations  required 
by  law  to  be  taxed  on  their  capital  stock, 
shall  be  taxed  se\*enty-five  cents  on  each 
share  thereof  equal  to  $100,  or  on  each  share 
of  stock  therein  owned  by  individuals,  cor- 
porations, or  societies,  and  said  banks,  in- 
stitutions, and  corporations  shall,  in  addi- 
tion, pay  upon  each  $100  of  so  much  of  their 
surplus,  undivided  surplus,  undivided  prof- 
fits,  or  undivided  accumulations  as  exceeds 
an  amount  equal  to  10  per  cent  of  their  capi- 
tal stock,  the  same  rate  of  taxation  that  is 
assessed  upon  real  estate,  which  shall  be  in 
full  of  all  tax,  state,  county,  and  municipal." 

Sec.  4:  "That  each  of  said  banks,  institu- 
tions, and  corporations,  by  its  proper  cor- 
porate authority,  with  the  consent  of  a  ma- 
jority in  interest  of  a  quorum  of  its  stock- 
holders, at  a  regular  or  called  meeting  there- 
of, n»y  give  its  consent  to  the  levying  of 
said  tax.  and  agree  to  pay  the  same  as  here- 
in provided,  and  to  waive  and  release  all 
right  under  the  acts  of  Congress  or  under 
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the  charters  of  the  state  banks  to  a  differ- 
ent mode  or  smaller  rate  of  taxation,  which 
consent  or  agreement  to  and  with  the  state 
of  Kentucky  shall  be  evidenced  by  writing 
under  the  seal  of  such  bank  and  delivered  to 
the  governor  of  this  commonwealth;  and 
upon  such  agreement  and  consent  being  de- 
livered, and  in  consideration  thereof,  such 
bank  and  its  shares  of  stock  shall  be  exempt 
from  all  other  taxation  whatsoever  so  long 
as  said  tax  shall  be  paid  during  the  corpor- 
ate existence  of  such  bank." 

Sec.  5:  "The  said  banks  tuaj  take  the 
proceeding  authorized  by  S  4  of  this  act  at 
any  time  until  the  meeting  of  the  next  gen- 
eral assembly;  provided,  they  pay  the  tax 
provided  in  S  1,  from  the  passage  of  this 
act." 

Sec.  7:  ''If  any  bank,  state  or  national, 
shall  refuse  or  fail  to  pay  the  tax  imposed 
by  this  act,  or  shall  fail  or  refuse  to  make 
tue  consent  and  agreement  as  prescribed  in 
§  4,  the  shares  of  stock  of  such  bank,  institu- 
tion, or  corporation,  and  its  surplus,  undi- 
vided accumulations,  and  undiviaed  profits, 
shall  be  assessed  as  directed  by  §  2  of  this 
act,  and  the  same  taxes,  state,  county,  and 
municipal,  shall  be  imposed,  levied,  and  col- 
lected upon  the  assessed  shares,  surplus,  un- 
divided profits,  undivided  accumulations, 
as  is  imposed  on  the  assessed  taxable  prop- 
erty in  the  hands  of  individuals;  provided, 
that  nothing  herein  contained  shall  be  con- 
strued as  exempting  from  taxation  for  coun- 
ty or  municipal  purposes  any  real  estate  or 
building  owned  and  used  by  said  banks  or 
corporations  for  conducting  their  business, 
but  the  same  may  be  taxed  for  county  and 
municipal  purposes  as  other  real  estate  is 
taxed." 

Sec.  6:  ''lliis  act  shall  be  subject  to  the 
provisions  of  9  eight  (8),  chapter  sixty-eight 
(68)  of  the  General  Statutes." 

Section  8  of  chapter  68,  referred  to  in  9  6 
above,  is  as  follows:  "All  charters  and 
grants  of  or  to  corporations,  or  amendments 
thereof,  enacted  or  granted  since  the  14th 
of  Februarv,  1856,  and  all  other  statutes, 
shall  be  subject  to  amendment  or  repeal  at 
the  will  of  the  legislature,  unless  a  contrary 
intent  be  therein  plainly  expressed;  pro- 
vided, that  whilst  privileges  and  franchises 
so  granted  may  be  changed  or  repealed,  no 
amendment  or  repeal  snail  impair  other 
rights  previously  vested." 

These  statutes  were  in  force  when  the  con- 
stitutional convention  met  to  frame  the 
present  Constitution.  This  instrument  was 
adopted  on  the  28th  day  of  September,  1891. 

Section  174  is  as  follows:  "All  property, 
whether  owned  by  natural  persons  or  cor- 
porations, shall  be  taxed  in  proportion  to  its 
value,  unless  exempted  by  this  Constitution; 
and  all  corporate  property  shall  pay  the 
same  rate  of  taxation  paid  by  individual 
property.  Nothing  in  this  Constitution 
shall  be  construed  to  prevent  the  general  as- 
sembly from  providing  for  taxation  based 
on  income,  licenses,  or  franchises." 

Section  175  provides:  "The  power  to  tax 
property  shall  not  be   surrendered  or  sus- 
pmded  by  any  contract  or  grant  to  which 
the  commonwealth  shall  be  a  party." 
44  L.  R.  A. 


In  pursuance  of  these  proviaions  oi  the 
Constitution  the  general  assembly  enacted 
laws  under  which  the  taxes  were  levied  on 
the  shares  of  the  capital  stock,  etc,  for 
county  and  municipal  purposes  about  the 
imposition  of  which  these  controversies 
arose.  The  general  assembly  by  the  laws 
imposing  the  taxes  for  county  and  munici- 
pal purposes  reduced  the  amount  which  the 
banks  had  been  paying  the  state  so  as  to 
only  collect  42^  cents  on  each  $100  of  the 
value  of  the  property  interest  in  the  bank 
assessed.  This  is  the  rate  of  taxation  paid 
by  individual  property.  The  ra^e  under  the 
Hewitt  bill  was  75  cents  on  each  share  of 
the  capital  stock  cMjual  to  $100,  or  on  each 
$100  of  stock  therein,  and,  in  addition  there- 
to, pay  upon  each  $100  of  so  much  of  their 
surplus,  undivided  surplus,  undivided  prof- 
its, or  undivided  accumulations  as  exceed- 
ed an  amount  equal  to  10  per  cent  of  their 
capital  stock  which  was  in  full  of  all  tax, 
state,  county,  and  municipal.  We  assume 
the  banks  filed  their  written  consent  as  pro- 
vided for  in  9  4,  art.  2,  chap.  92,  Gen.  Stat. 
It  is  claimed  tha/t  the  banks  have  irrevoca- 
ble contracts  with  the  state  from  which  it 
cannot  recede  without  their  consent;  that 
tne  constitutional  convention  and  the  state 
had  no  power  to  change  the  mode  or  fix  a 
higher  rate  of  taxation  than  was  imposed  in 
the  act  of  1886.  It  is  ^avely  asserted  that 
when  those  who  gave  Uie  state  its  organic 
law  and  statutory  law  seek  to  impose  the 
burden  of  taxation  equally  on  those  who 
should  bear  it,  a  contract  is  attempted  to  be 
violated,  and  the  state  is  acting  in  bad  faith. 
We  fully  realize  the  wisdom  of  that  provi- 
sion of  the  Federal  Constitution  which  de- 
clares that  no  state  shall  pass  any  law  "im- 
pairing the  obligation  of  contracts."  The 
state  should  deal  honestly  with  its  citizens, 
thus  setting  an  example  worthy  of  the  imi- 
tation of  those  who  constitute  the  state.  It 
has  been  well  said:  "A  compact  lies  at  the 
foundation  of  all  national  life.  Contracts 
mark  the  progress  of  communities  in  civili- 
zation and  prosperity.  They  guard,  as  far 
as  is  possible,  against  the  fluctuations  in 
human  affairs.  They  seek  to  give  stability 
to.  the  present  and  certainty  to  the  future. 
They  gauge  the  confidence  of  man  in  the 
truthfulness  and  integrity  of  his  fellow  roan. 
They  are  the  springs  of  business,  trade,  and 
commerce.  Without  them,  society  could  not 
go  on.  S|>ot]ess  faith  in  their  fulfilment 
honors  alike  communities  and  individuals." 
While  this  is  true,  we  feel  that  the  fervid 
eloquence  of  an  orator  could  not  in  too  earn- 
est terms  plead  the  justness  of  this  demand 
of  the  citizen  that  each  integral  part  of  the 
state  shall  bear  its  fair  proportion  of  the 
burdens  of  the  state.  The  one  who  seeks 
to  show  that  it  is  just  to  grant  the  privilesre 
of  exemption  from  taxation  except  in  consid- 
eration of  a  public  service  has  assumed  a 
vast  undertaking.  That  state  which  refuse* 
to  surrender  one  of  its  attributes  of  sover- 
eignty— the  power  to  impose  taxes  on  cor- 
porations or  individuals—demonstrates  its 
regardful  care  of  the  rights  of  its  citizens, 
and  manifests  its  purpose  to  preserve  its  ex- 
istence.   When  the   state   has,    in    express 
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terms,  declined  to  surrender  any  part  of  its 
sovereignty,  and  seeks  to  exercise  its  prerog- 
ative, we  are  umtble  to  see  the  slightest 
foundation  for  the  imputation  of  bad  faith. 
From  the  Dartmouth  College  Case  to  the 
present  time  the  Supreme  Court  of  the 
United  States  has  uniformly  held  that  when- 
ever the  legislature  granting  the  charter 
reserved  the  riglit  to  amend  or  repeal  it, 
either  by  so  providing  in  the  charter  or  by 
a  general  law,  the  right  to  amend  or  re- 
peal such  charter  exists,  and  to  do  so  is  not 
to  impair  the  obligation  of  a  contract;  the 
charter  being  accepted  with  the  full  under- 
standing that  the  right  of  repeal  ijs  part  of 
the  contract,  and  to  the  exercise  of  which 
right  the  grantee  has  consented.  Many  of  the 
states,  after  the  Dartmouth  College  Case,  be- 
gan to  realize  the  importance  of  reserving  the 
right  to  control  corporate  organizations 
which  from  time  to  time  were  being  created ; 
and,  to  make  sure  such  power  was  being  re- 
served, they  parsed  general  laws  expressly 
reserving  sucn  powers,  which  statutes  be- 
came a  part  of  every  act  of  incorporation  as 
fully  as  if  written  therein,  unless  a  different 
purpose  was  therein  plainly  expressed.  The 
legislature  of  this  state,  being  fully  aware 
of  the  importance  of  such  action  as  would 
reserve  the  right  to  amend  or  repeal  acts  of 
incorporation,  passed  what  is  known  as  the 
"Statute  of  185fi."  which  is  §  8,  chap.  68, 
Oen.  Stat.  It  seems  so  plain  that  charters 
aJid  grants,  since  the  14th  of  February,  1856, 
are  subject  to  amendment  or  repeal,  at  the 
will  of  the  legislature,  unless  a  contrary  in- 
tent is  plainly  expressed  therein,  that  it  is 
needless  to  discuss  it.  The  Supreme  Court 
of  the  United  States  has  not  only  so  held, 
but  this  court  has  done  likewise  in  every 
case  that  has  been  before  it.  Acts  of  the 
character  of  the  act  of  1856  have  uniformly 
been  adjudged  to  be  a  condition  upon  whicn 
every  charter  of  a  corporation  subsequently 
granted  was  held,  and  upon  which  every 
amendment  or  modification  was  made,  and 
to  be  as  much  a  part  of  the  charters  as  if 
incorporated  into  them.  Any  other  inter- 
pretation would  render  the  statute  inopera- 
tive, and  wholly  deprive  it  of  its  power  to 
Accomplish  the  purpo-e  of  its  enactment. 

In  1841,  South  Carolina  passed  a  statute 
substantiallv  the  same  as  the  statute  of 
1856.  The  Northeastern  Railroad  Company 
was  incorporated  in  1851.  In  1855  an  act 
was  passed  to  amend  its  charter,  the  amend- 
ment exempting  the  railroad  company  from 
taxation.  In  1868  the  state  adopted  a  new 
Constitution,  in  which  it  was  declared  that 
tlie  property  of  the  corporations  then  exist- 
ing or  tiiereafter  created  should  be  taxed. 
The  legislature  of  the  state  passed  an  act  to 
enforce  that  provision  of  the  Constitution. 
The  question  involved  in  Tomlinson  v.  Jes- 
8up,  15  Wall.  454.  21  L.  ed.  204,  was  as  to 
the  enforcement  of  such  legislation.  Justice 
Field,  in  delivering  the  opinion  of  the  court 
in  the  case,  said:  "It  is  true  that  the  char- 
ter of  the  company,  when  accepted  by  the 
corporators  constituted  a  contract  between 
them  and  the  state,  and  that  the  amendment, 
when  accepted,  formed  a  part  of  the  con- 
tract from  that  date,  and  was  of  the  same 
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obligatory  character.  And  it  may  be  equally 
true,  as  stated  by  counsel,  that  the  exemption 
from  taxation  added  greatly  to  the  value  of 
the  stock  of  the  company,  and  induced  the 
plaintiff  to  purchase  the  shares  held  by  him. 
but  these  considerations  cannot  be  allowed 
any  weight  in  determining  the  validity  of 
the  subsequent  taxation.  The  power  reserved 
to  the  state  by  the  law  of  1841  authorized 
any  change  in  the  contract  as  it  originally 
existed,  or  as  subsequently  modified,  or  its 
entire  revocation.  The  original  corporators, 
or  8ubse<}uent  stockholders,  took  their  in- 
terests with  knowledge  of  the  existence  of 
this  power,  and  of  the  possibility  of  its  exer- 
cise at  any  time  in  the  discretion  of  the  leg- 
islature. The  object  of  the  reservation,  and 
of  similar  reservations  in  other  charters,  is 
to  prevent  a  grant  of  corporate  rights  and 
privileges  in  a  form  which  will  preclude  leg- 
islative interference  with  their  exercise  if 
the  public  interest  should  at  any  time  re- 
quire such  interference.  It  is  a  provision 
intended  to  preserve  to  the  state  control  over 
its  contract  with  the  corporators,  which, 
without  that  provision,  would  be  irrepeala- 
ble  and  protected  from  any  measures  affect- 
ing its  o4}ligation.  There  is  no  subject  over 
which  it  is  of  greater  moment  for  the  state 
to  preserve  its  power  than  that  of  taxation. 
.  .  .  Immunity  from  taxation,  constitut- 
ing in  these  cases  a  part  of  the  contract  with 
the  government,  is,  by  the  reservation  of 
power  such  as  is  contained  in  the  law  of 
1841,  subject  to  be  revoked  equally  with  any 
other  provision  of  the  charter  whenever  the 
legislature  may  deem  it  expedient  for  the 
public  interests  that  the  revocation  shall  be 
made.  The  reservation  affects  the  entire  re- 
lation between  the  state  and  the  corporation, 
and  places  under  legislative  control  all 
rights,  privileges,  and  immunities  derived 
by  its  charter  direcUy  from  the  state."  The 
same  doctrine  is  enunciated  in  Maine  C.  R. 
Co.  V.  Maine,  96  U.  S.  499,  24  L.  ed.  836; 
Atlantic  d  O.  R.  Co.  v.  Georgia,  98  U.  S. 
359,  25  L.  ed.  185:  Hoge  v.  Richmond  d-  D. 
R.  Co.  99  U.  S.  348,  25  L.  ed.  303:  Green- 
icood  V.  Union  Freight  R.  Co.  105  U.  S.  13, 

26  L.  ed.  901 ;  Spring  Valley  Waterworks 
Co,  V.  Schottler,  110  U.  S.  347,  28  L.  ed.  173 ; 
Close  V.  Glenicood  Cemetenj,  107  U.  S.  466, 

27  L.  ed.  108;  fjouifmlle  Gas  Co.  v.  Citirens* 
Gas  Co.  115  U.  S.  683,  29  L.  ed.  510:  Gihh^ 
V.  Consolidated  Gas  Co.  130  U.  S.  39^),  32 
L.  ed.  979 ;  Sioux  City  Street  R.  Co.  v.  Sioux 
City,  138  U.  S,  98,  34  L.  ed.  808. 

It  was  said  in  Unmilton  Gaslight  d  Coke 
Co.  V.  Hamilton  City,  140  U.  S.  271,  30  L. 
ed.  969:  "This  reservation  of  power  to  al- 
ter or  revoke  a  grant  of  special  privileges 
necessarily  became  a  part  of  the  charter  of 
every  corporation  formed  under  the  general 
statute  providing  for  the  forma.tion  of  cor- 
porations. A  legislative  grant  to  a  corpora- 
tion of  special  privileges,  if  not  forbidden 
by  the  Constitution,  may  be  a  contract;  but 
where  one  of  the  conditions  of  the  grant  is 
that  the  legislature  may  alter  or  revoke  it, 
a  law  altering  or  revoking,  or  which  has  the 
effect  to  alter  or  revoke,  the  exclusive  char- 
acter of  such  privileges,  cannot  be  regarded 
'  as  one  impairing  the  obligation  of  the  con« 
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tract,  whatever  may  be  the  motive  of  the 
legislature,  or  however  harshly  such  legisla- 
tion may  operate,  in  the  particular  case,  up- 
on the  corporation  or  parties  affected  by  it. 
The  corporation,  by  accepting  the  grant  sub- 
ject to  the  legislative  power  so  reserved  by 
the  Constitution,  must  be  held  to  have  as- 
sented to  such  reservation.  ...  In 
Greenwood  v.  Union  Freight  R,  Co.  105  U. 
S.  13,  26  L.  ed.  961,  the  question  was  as  to 
the  scope  and  effect  of  a  clause  in  a  general 
statute  of  Massachusetts,  providing  that 
every  act  of  incorporatiofn  passed  after  a 
named  day  'shall  be  subject  to  amendment, 
alteration,  or  repeal  at  the  pleasure  of  the 
legislature.'  This  court,  referring  to  that 
clause,  said :  'Such  an  act  may  be  amended ; 
that  is,  it  may  be  changed  by  additions  to  its 
terms  or  by  qualifications  of  the  same.  It 
may  be  altered  by  the  same  power,  and  it 
may  be  repealed.  What  is  it  may  be  re- 
pealed? It  is  the  act  of  incorporation.  It 
IS  this  organic  law  on  which  the  corporate 
existence  of  the  company  depends  which 
may  be  repealed,  so  that  it  shall  cease  to  be 
a  law  or  tne  legislature  may  adopt  the  mild- 
er course  of  amending  the  law  in  matters 
which  need  amendment,  or  altering  it  when 
it  needs  substantial  change.  All  this  may 
be  done  at  the  pleasure  of  the  legislature. 
That  body  need  give  no  reason  for  its  action 
in  the  matter.  The  validity  of  such  action 
does  not  depend  on  the  necessity  for  it,  or 
on  the  soundness  of  the  reasons  which 
prompted  it.'  The  words,  'at  the  plea^re 
of  the  legislature,'  are  not  in  the  clauses  of 
the  Constitution  of  Ohio,  or  in  the  statutes 
to  which  we  have  referred.  But  the  general 
reservation  of  the  power  to  alter,  revoke,  or 
repeal  a  grant  of  special  privileges  necessar- 
ily implies  that  the  power  may  be  exerted 
at  the  pleasure  of  the  legislature." 

It  must  be  conceded,  from  the  authorities 
cited,  the  Supreme  Court  of  the  United 
States  has  repeatedly  held  that  the  legisla- 
tures of  the  states  have  the  power,  when  re- 
served in  the  charter  or  by  general  law,  to 
change  or  repeal  acts  granting  corporate 
privileges  or  franchises.  The  decisions  of 
this  court  are  in  accord  with  these  opinions. 
The  case  of  Griffin  v.  Kentucky  Ins,  Co.  3 
Bush,  592,  96  Am.  Dec.  259,  has  been  quoted 
with  approval  in  the  case  of  Louisville 
Water  Co.  v.  Clark,  143  U.  S.  14,  30  L.  ed. 
59,  and  in  that  case  the  court  held  that  in 
all  cases  of  charters  or  grants  of  corporate 
franchises,  where  the  intention  of  the  legis- 
lature was  not  "plainly  expressed"  not  to 
exercise  the  power  reserved  by  the  statute 
of  1856  to  amend  or  repeal,  at  the  will  of  the 
legislature,  such  charters  or  grants  must  be 
retad  as  if  all  the  provisions  of  the  act  of 
1850  were  incorporated  in  them.  Judge 
Robertson,  in  delivering  the  opinion  in  Gnf- 
fln  V.  Kentucky  Ins.  Co.  3  Bush,  595,  96  Am. 
Dec.  259,  said:  "Then,  was  this  general 
reservation  of  power,  like  a  special  reserva- 
tion in  the  charter  itself,  a  part  of  the  con- 
tract; or  was  the  contract  made  subject  to 
it,  and  the  obligation  defined  or  modified  by 
it?  We  think  so.  And,  whatever  might  be 
thought  of  the  policy  of  such  legislation,  or 
of  the  policy  or  justice  of  the  repealing  stat- 
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ute,  over  which  the  judiciary  has  no  jurist 
diction,  our  conclusion,  as  to  the  mere  power 
of  repeal,  is,  as  we  think,  sustained  by  rea- 
son and  abundant  authority.  All  oontracts^. 
except  such  as  are  municipal,  are  made  sub- 
ject to  the  law  and  their  obligation  is  de- 
fined by  the  tew  loot  contractus.  Why 
should  the  contract  in  this  case  be  excepted  T 
Such  exception  would  be  unreasonable,  and 
the  authorities  fortify  the  reason."  In  the 
case  of  Cumberland  d  0.  R.  Co.  v.  Barren 
County  Ct.  10  Bush,  604,  in  reference  to  the 
act  of  1856,  the  court  said:  "The  act  waa 
intended  to  preserve  to  the  state  control  over 
all  acts  of  incorporation  thereafter  passed. 
Experience  had  aemonstrated  the  propriety 
of,  if  not  the  absolute  necessity  for,  such  a 
reservation  of  power,  and  it  would  be  a  man- 
ifest disregard  of  the  dearly-expressed  wil^ 
of  the  legislajture  for  the  courts  to  resort  to 
technical  rules  of  construction  or  finely- 
drawn  legal  implioa4;ions  to  escape  the  effect 
of  the  plain  declaration  that  all  charters  of 
and  grants  to  corporations  shall  be  subject  to 
amendment  and  repeal  'unless  a  contrary  in- 
tent be  plainly  expressed.'  " 

We  conclude  that  the  legislature,  in  1886, 
when  it  passed  the  revenue  bill,  had  the 
right  to  amend  or  repeal  at  will  all  charters 
and  grants  of  or  to  corporations  or  amend- 
ments thereof  enacted  or  granted  since  the 
14th  of  February,  1856,  "unless  a  contrary 
intent  was  plainly  expressed." 

The  national  banks  were  subject  to  have 
the  same  tax  imposed  on   their   shares    of 
stock  as  are  imposed  on  state  banks  doing 
business  under   charters  granted  since   the 
14th  of  February,  1856.    Their  real  estate  i? 
subject  to  taxation.     Their  shares  of  stock 
may  be  taxed  at  their  actual  value,  but  no 
greater  rate  of  taxation  shall  be  collected 
on  them  than  is  assessed  upon  the  moneyed 
capital  in  the  hands  of  individual  citizens 
of  the  state.     In  the  case  of  Covington  City 
Nat.  Bank  v.  Covington,  21  Fed.  Rep.  49 1^ 
Justice   Matthews,   discussing   this   subject^ 
said:     "When,     therefore,    a    state   statute 
taxes  the  shares  of  a  stockholder  at  their  ac- 
tual or  market  or  full  value,  that  necessarily 
includes  such  value  beyond  its  par  or  nomi- 
nal value  as  is  imparted  to  the  stock  by  the 
fact  that  the  bank  has  a  surplus  fund  or  un- 
divided profits."    The   interest  which   Con- 
gress has  left   subject   to    taxation    by    the 
states  under  the  limita;tions  prescribed,  and 
which  is  a  distinct,  independent  interest  in 
property  held  by  the  shareholder,  like  any 
other  property  that  may  belong  to  him.   i» 
that  interest,  as  defined  in  Van  Allen  v.  The 
Assessors,  3  Wall.  673,  18  L.  ed.  229,  which 
"entitles  him  to  participate  in  the  net  prof- 
its earned  by  the  bank  in  the  employment 
of   its  capital,  during  the  existence  of   its. 
charter,  in  proportion  to  the  number  of  his 
shares,  and  upon  its  dissolution  or  termina- 
tion, to  his  proportion  of  the  property  that 
may  remain  of  the  corporation  after  the  pay- 
ment of  its  debts;"  and   (p.  587,  18  L.  ed. 
235),  it  includes  for  taxation  the  whole  in- 
terest of  the  shareholder,  such  as  would  pass 
to  the  purchaser  of  the  share  on  a  transfer 
of  his  certificate.     So,  when  a  state  law  tax- 
es shares  of  national  bank  stodc,  it  taxes  th^ 


1807. 


Deposit  Bank  of  Owenbbobo  y,  DAViBas  County. 


88V 


aaine  interest  of  the  shareholder  that  h« 
would  trazL»fer  on  a  sale.  The  state  may 
tax  them  at  their  actual  or  at  their  market 
iralue,  or  at  any  other  rate  of  appraisement 
which  does  not  violate  the  act  of  Congress. 
To  the  same  effect  are  the  cases  of  New  York 
V.  New  York  Tax  d  A.  Comrs.  94  U.  S.  416, 
24  L.  ed.  164 ;  Mercantile  Bank  t.  New  York, 
121  U.  S.  138,  30  L.  ed.  896.  In  the  latter 
case  the  court  said  (p.  166,  121  U.  S.  30 
L.  ed.  901) :  "The  main  purpose,  therefore,  of 
Congress,  in  fixing  limits  to  state  taxation 
on  investments  in  the  shares  of  national 
banks,  was  to  render  it  impossible  for  the 
state,  in  levying  such  a  tax,  to  create  and 
foster  an  unequal  and  unfriendly  competi- 
tion, by  favoring  institutions  or  indiyiouals 
carrying  on  a  similar  business  and  opera- 
tions and  investments  of  a  like  character. 
The  language  of  the  act  of  Congress  is  to 
be  read  in  the  light  of  this  policy."  The  leg- 
islature of  Pennsylvania  passed  a  statute 
taxing  the  shares  in  national  banks  on  an 
assesj^ed  value  thereof  for  county,  school, 
municipal,  and  local  purposes.  The  Su- 
preme Court  in  Hepburn  v.  School  Directors, 
23  Wall.  480,  23  L.  ed.  112,  held  the  statute 
valid.  It  has  been  decided  that  it  is  compe- 
tent for  the  tfta/tes  to  tax  the  shares  of  na- 
tional bank  stock,  notwithstanding  the  capi- 
tal of  the  bank  was  invested  in  bonds  of  tne 
United  States  which  were  net  subject  to  tax- 
ation. First  Nat.  Bank  v.  Kentucky,  9  Wall. 
363,  19  L.  ed.  701.  The  national  banking  law 
does  not  prevent  the  state  from  taxing  stock 
in  national  banks  at  a  higher  rate  than  that 
imposed  on  the  most  favored  banks  operat- 
ing under  the  laws  of  the  state.  This  ques- 
tion was  fully  determined  in  lAonherger  v. 
Rouse,  9  Wall.  468,  19  L.  ed.  721.  The  court 
said:  "It  is  very  clear  that  Congress,  in 
conceding  to  the  states  the  right  to  tax, 
adopted  a  measure  which,  it  was  supposed, 
would  operate  to  restrain  them  from  legis- 
lating adversely  to  the  interests  of  the  na- 
tional banks.  The  measure  itself  had  refer- 
ence to  prospective  legislation  by  the  states, 
and  its  object  was  accomplished  when  the 
states  conformed,  as  far  as  practicable,  their 
revenue  systems  to  it.  Exact  conformity 
was  required,  if  attainable;  but  the  law- 
making power  did  not  intend  such  an  ab- 
surd thing,  as  that  the  power  of  the  state 
to  tax  should  depend  on  its  doing  an  act 
which  it  had  obliged  itself  not  to  do.  It 
was  well  known  at  the  time,  and  Congress 
must  be  supposed  to  have  legislated  on  this 
subject  with  reference  to  it,  that  states,  by 
contract  with  individuals  or  corporations, 
could  grant  away  the  right  of  taxation,  and 
that  Uiis  power  had  been  frequently  exer- 
cised. It  was  equally  within  the  knowledge 
of  Confess  that  the  policy  on  this  subject 
varied  m  different  states ;  while  some  of  them 
retained  in  their  own  hands  the  power  of 
taxation  over  all  species  of  property,  ex- 
cept such  as  were  devoted  to  religious  or 
charitable  purposes,  others  had  parted  with 
it  to  interests  of  a  purely  business  character, 
like  banks  and  railroads.  Can  it  be  sup- 
posed that  Congress,  in  this  condition  of 
things  in  the  country,  meant  to  confer  a 
privUege  by  one  section  of  a  law  which  by 
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another  it  made  practically  unavailable?  If 
the  construction  contended  for  by  the  plain- 
tiff in  error  be  allowed,  then  a  state  so  un- 
fortunate as  to  have  a  single  bank,  whose- 
shareholders  are  exempt  bv  contract  from 
taxation  in  the  manner  provided  by  Congress, 
can  derive  no  benefit  from  the  power  given- 
to  tax  the  shares  of  national  banks.  And 
this  further  consequence  would  follow,  that 
the  shareholders  of  national  banks  located 
in  one  state  would  escape  all  taxation,  while 
those  whose  property  was  invested  in  banks 
in  a  different  locality  would  have  to  con- 
tribute their  full  share  of  the  public  burdens. 
This  court  will  not  impute  to  Congress  a 
purpose  Uxofi  would  lead  to  such  manifest 
injustice,  in  the  absence  of  an  express  dec- 
laration to  that  effect.  Without  pursuing^ 
the  subject  further,  it  is  enough  to  say,  in 
our  opinion,  Congress  meant  no  more  by  the- 
second  limitatiion  in  the  proviso  to  the  41st 
section  of  the  national  banking  act,  than  to- 
require  of  each  state,  as  a  condition  to  the 
exercise  of  the  power  to  tax  the  shares  iir 
national  banks,  that  it  should,  as  far  as  it 
had  the  capacity,  tax  in  like  manner  the 
shares  of  banks  of  issue  of  its  own  creation." 
The  court  should  endeavor  to  ascertain 
the  legislative  intent  in  the  act  of  1886  with- 
reference  to  the  taxation  of  banks,  as  all  de* 
pends  in  this  controversy  upon  what  was 
that  intent.  To  aid  in  reaching  a  conclusion 
as  to  what  the  intent  was,  it  is  well  to  recalt 
some  official  facts  within  the  knowledge  of 
the  members  of  the  legislature.  The  1st  of 
July,  1886,  was  the  date  of  the  last  report  of 
the  capital  stocks  of  the  banks  in  the  state 
before  the  enactment  of  the  revenue  law  of 
1886.  From  that  it  is  learned  that  the  cap- 
ital stock  of  the  fifty-nine  national  bank^ 
amounted  to  $9,708,900.  The  capital  stock 
of  sixty-five  state  banks,  doing  business  un* 
der  charters  granted  subsequent  to  1866, 
amounted  to  $6,224,891.  The  capital  stock 
of  the  four  state  banles — Farmers'  Bank  of 
Kentucky,  Bank  of  Kentucky,  Northern 
Bank,  and  the  Bank  of  Lfouisville — incorpo- 
rated prior  to  1866,  was  $6,144,600.  It  will 
be  seen  from  this  statement  that  the  capital 
stock  of  the  national  banks  and  of  the  state 
banks  chartered  since  1866  amounted  in 
round  numbers  to  $16,000,000-  while  the  cap- 
ital stock  of  banks  who^e  clurters  antedate 
1 856  amounted  to  about  $6,000,000,  being  less 
than  one  third  of  that  of  the  other  banks 
named.  It  must  be  presumed  that  the  leg- 
islature knew  that  the  banks  claiming  ir- 
revocable contracts  to  pay  only  60  cents  on 
each  share  of  their  capital  stock  equal  to 
$100  paid  less  than  one  third  of  the  revenue 
coming  from  the  banks  under  the  then  ex- 
isting law.  It  can  hardly  be  said  that  the 
Farmers*  Bank  of  Kentucky  was  in  a  condi- 
tion to  claim  an  irrevocable  contract,  because 
the  act  extending  its  charter,  which  became 
a  law  on  March  10,  1876,  expressly  reserved 
the  right  to  amend  or  repeal  its  charter  and 
amendments  thereto.  It  reads  as  follows: 
"That  the  charter  of  the  Farmers*  Bank  of 
Kentucky,  as  amended,  be  extended  for  a 
period  of  twenty-five  years  from  the  termina- 
tion of  its  charter  as  therein  fixed:  pro- 
vided,  that   said   charter   and   amen  I  men t» 
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shall  be  subject  to  amendments  or  repeal  by 
the  general'  assembly  either  by  general  or  spe- 
<!ial  act;  and  provided  further,  that  whilst 
the  privileges  and  franchises  so  granted  may 
be  changed  or  repealed,  no  amendment  or  re- 
peal shall  impair  other  rig'hts  previously 
vested."  To  simply  quote  the  act  extending 
the  charter  is  a  sufficient  denial  of  and  an- 
swer to  the  claim  of  an  irrevocable  contract. 
This  left  but  three  banks  in  the  state  which 
could  claim  an  irrevocable  contract,  and  one 
hundred  and  twenty-five  without  any  claim 
whatever  to  immunity  against  increased  tax- 
ation. The  revenue  act  repealed  several  acts 
by  particularly  naming  them,  and  excluded 
certain  other  acts  from  the  repealing  clause, 
and  declared  all  other  aots,  general  and  spe- 
cial, and  parts  of  acts  inconsistent  or  not  in 
conformity  therewith,  were  thereby  repealed. 
Chapter  92,  Gen.  Stat.,  contained  the  revenue 
law.  The  only  part  of  the  act  relating  to 
the  taxation  of  banks  and  other  institutions 
of  loan  or  discount  is  art.  2,  chap.  92,  Gen. 
Stat.  Section  1  of  the  article  relates  to  the 
amount  of  tax  which  the  banks  shall  pay, 
and  designating  the  method  of  levying  the 
tax.  Section  2  imposes  certain  duties  on  the 
cashier  of  the  bank  with  reference  to  making 
a  report  to  the  auditor  of  public  accounts. 
Section  3  exempts  banks  having  certain 
money  invested  in  bonds  or  funds  of  the 
United  States  from  taxation  named  in  the 
section.  By  the  terms  of  S  7,  if  the  banks 
failed  or  refused  to  make  the  consent  and 
agreement  as  provided  in  §  4,  then  they  are 
to  be  assessed,  and  the  same  tax,  state,  coun- 
ty, and  municipal,  shall  be  imposed,  levied, 
and  collected,  etc.,  as  is  imposed  on  the  as- 
sessed taxable  property  in  the  hands  of  in- 
dividuals. Without  S  4,  the  remaining  sec- 
tions of  the  article  would  have  been  a  com- 
plete system  for  levying  and  collectinf;  taxes 
on  the  banks  chartered  after  1856.  The  ar- 
ticle treats  of  nothing  except  the  taxation  of 
banks.  Under  §  4  the  banks  were  asked  to 
waive  and  release  all  right  under  the  acts 
of  Congress  or  under  the  charters  of  the  state 
banks  to  a  different  mode  or  smaller  rate  of 
taxation.  The  national  banks  were  subject 
to  the  payment  of  taxes  for  state,  county, 
and  municipal  purposes,  and  it  was  not  nec- 
essary to  obtain  their  consent  that  they 
might  be  taxed  for  that  purpose.  It  wa.-» 
needless  to  ask  this  class  of  banks  to  enter 
into  the  agreement.  The  legislature  may 
have  entertained  some  doubt,  not  as  to  the 
right  to  tax  banks  for  state,  county,  and  mu- 
nicipal purposes,  but  as  to  the  method  pre- 
scribed, and  desired  to  remove  all  doubt  bj 
o4>taining  the  consent  of  such  banks  to  that 
method.  It  was  greatly  to  the  interest  of 
the  national  banks  and  the  state  banks  char- 
tered subsequent  to  185G  to  enter  into  the 
agreement,  because  they  were  thus  released 
from  the  payment  of  county  and  municipal 
taxes.  In  agreeing  to  pay  the  amount  pro- 
vided in  the  article  for  state  purposes  they 
were  released  from  local  burdens,  which  in 
some  instances  are  two  or  three  times  as 
great  as  that  which  they  agree  to  pay  the 
state.  It  was  greatly  to  their  interest  to  ac- 
cept the  proposition  of  the  state.  As  a  mat- 
ter of  fact,  these  banks  were  relinquishing 
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no  rights.  They  were  apparently  yielding 
a  right  which  the  state,  in  its  sorereignty, 
already  poeseased.  The  right  had  never  been 
relinquished,  but  had  been  expressly  re 
served.  So  vigilant  had  been  the  state  to 
retain  the  oontrol  of  the  corporations,  and 
retain  its  power  to  tax  them,  that  its  pur- 
pose to  do  so  was  declared  in  the  form  of  a 
legislative  enactment,  which  was  understood 
to  be  written  in  every  act  of  incorporation. 
It  may  be  a  more  difncult  task  to  show  why 
the  three  old  banks  entered  into  the  agree- 
ment. Their  right  to  the  immunity  from  in- 
creased taxation  was  questioned,  as  shown 
by  the  revenue  act,  as  their  charters  were  de- 
clared repealed  so  far  as  they  were  incon- 
sistent therewith.  It  was  the  evident  pur- 
pose of  the  legislature  to  induce  these  banks 
to  recede  from  their  claim  to  an  irrevocable 
contract.  It  was  desired  that  all  banks 
should  be  placed  upon  the  same  footing  in 
the  matter  of  taxation  with  the  other  banks 
of  the  state.  The  legislature  had  been  re- 
newing their  charters,  and,  if  they  were 
affain  renewed,  an  sppeal  must  be  made  to 
the  same  power.  These  banks  may  have 
realized  that  the  act  of  1856  should  have, 
by  a  proper  interpretation,  been  made  appli- 
cable to  the  acts  renewing  their  charters. 
However,  it  is  needless  to  speculate  further 
as  to  the  reason  which  induced  them  to  enter 
into  the  contract  with  the  state  by  which 
they  released  any  irrevocable  contract  which 
they  had  under  their  charter  against  in- 
creased taxation.  These  banks  had  the  right 
to  give  their  consent  to  the  increased  taxa- 
tion. 

The  courts  have  always  recognized  the 
right  of  a  corporation  to  consent  to  legisla- 
tion, or  accept  its  provisions,  and  be  lx>und 
thereby,  though  it  may  have  the  effect  of  de- 
priving such  corporation  of  a  vested  right. 
This  brings  us  to  the  question  as  to  what 
were  the  terms  and  condftions  of  the  contract 
into  which  all  these  banks  entered.  The 
banks  must  be  presumed  to  know  the  law, 
and  the  effect  of  the  contract  to  which  they 
agreed.  Those  who  represent  banks  are 
among  the  brightest  and  most  sagacious 
business  men  of  the  country.  The  law  is 
brief,  simple,  and  without  ambiguity.  In 
short  the  state  agreed  to  accept,  and  the 
banks  agreed  to  pay,  75  cents  annually  on 
each  share  of  their  stock  equal  to  $100,  and, 
in  consideration  thereof,  be  exempt  from  all 
taxation  whatsoever,  so  long  as  this  tax 
shall  be  paid  during  the  corporate  existence 
of  such  bank.  If  these  were  all  its  terms 
then  it  might  be  contended  with  some  reason 
that  it  was  irrepealable  during  their  corpo- 
rate existence.  Being  mindful  of  the  policy 
which  had  been  pursued  for  thirty  years,  ir 
said,  in  effect,  to  the  banks:  "It  is  desired 
that  the  statute  shall  be  accepted  in  the  for- 
mal way  prescribed,  but  it  must  be  under- 
stood that  the  right  to  alter  or  chant?e  it  i? 
reserved  to  the  state."  That  its  purpcs? 
might  be  fully  understood,  the  lesrislature 
placed  in  the  article  S  6,  which  in  term* 
makes  the  statute  of  1856  a  part  of  the  con- 
tract. It  is  expree'sly  proviaed  that  the  ar- 
ticle shall  be  subject  to  the  provisions  of  9 
8,  chap.  08,  Gen,  Stat.     Tlie  legislature  was 
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determined  that  the  provisiom  of  the  act  of 
1856  should  not  depend  on  rules  of  construc- 
tion to  be  read  into  the  contract  by  implica- 
tion, but  in  terms  said  th&t  it  should  be  part 
thereof.  It  is  admitted  that  when  the  word 
"act"  appears  in  art.  2  it  has  reference  to 
the  article  (2).  Antide  2  was  an  indepen- 
dent measure,  offered  as  a  substitute  to  ar- 
ticle 2  of  the  oriffiniU  bill.  The  substitute 
was  adopted,  and  oecame  a  part  of  the  reve- 
nue bill.  Tt  now  appears  as  part  of  the  bill 
in  the  exact  language  as  offered.  This  $  6 
has  no  reference  to  any  part  of  the  revenue 
bill  except  the  article  of  which  it  is  a  part. 
It  hae  b€«n  suggested  that  it  had  reference  to 
new  banks  tbat  might  be  or^nized.  This 
could  not  be  so,  because  article  2  is  dealing 
with  banks  in  existence,  and  asks  them  to 
give  their  consent,  etc.,  thereto,  and  says,  if 
at  all,  they  must  do  so  before  the  meeting 
-of  the  next  general  assembly.  When  it  was 
admitted  that  the  word  "act"  ad  used,  is 
synonymous  with  "article,"  then  it  must  be 
adniitted  that  the  provisions  of  9  6  of  art. 
2  are  applicable  alone  to  the  article  (2)  of 
which  it  is  a  part.  If  there  could  be  any 
doubt  from  the  language  used  as  to  the 
meaning  of  the  legislature  then  that  miist  be 
removed  by  an  examination  of  the  house  and 
senate  journals.  An  amendment  (page  1241, 
House  Journal  1886)  was  offered  to  art.  2  of 
the  original  revenue  bill,  and  §  7  of  that 
amendment  reads  as  follows :  ''This  act  shall 
not  be  subject  to  the  provisions  of  §  8,  ehap. 
68,  of  the  General  Statutes."  The  amendment 
(page  1243,  House  Journal  1886)  was  de- 
feated. While  the  revenue  bill  was  pending 
iu  the  senate,  it  was  proposed  to  amend  9  6 
of  art.  2  by  inserting  after  the  word  "shall," 
•n  the  first  line,  the  words  "not  for  ten  years" 
(  p.  1315,  Senate  Journal  1886).  This  amend- 
ment wa«  defeated.  Had  it  been  adopted, 
then  the  section  would  have  read:  '^This 
act  shall  not  for  ten  years  be  subject  to  the 
provisions  of  9  8,  ohap.  68,  of  the  General 
:>tatutes."  The  proceeding«i  of  the  house 
and  senate  show  the  legislature  fully  under- 
stood the  purpose  for  which  this  section  was 
made  part  of  article  2.  It  was  the  purpose 
of  the  legislature  not  to  be  restricted  for  any 
period  of  time  in  its  right  to  repeal  the  ar- 
ticle, and  withdraw  from  the  contract.  In 
view  of  the  plftin  provision  of  l^e  statute, 
about  the  meaning  of  which  there  should  be 
no  doubt,  and  the  intent  of  the  legislature 
being  fully  explained  by  its  record,  it  seems 
to  us  there  should  be  no  hesitation  in  con- 
cluding the  act  of  1856  should  be  read  as  part 
of  the  statute;  hence  an  irrevocable  con- 
tract did  not  exist.  The  fact  that  a  writ- 
ten consent  was  asked  and  secured  does  not 
alter  the  application  of  the  act  of  1856.  The 
act  of  1856  should  be  rend  as  part  of  the  act 
of  1886,  even  if  it  had  not  been  referred  to  as 
part  of  it. 

In  LouisinUe  Water  Co.  v.  Clark,  143  U. 
S.  10,  36  L.  ed.  57,  this  rule  of  construction 
was  recognized.  The  court  said:  "But,  in 
respect  to  all  the  acts  passed  after  lS/>6, 
amending  the  charter  of,  or  relating  to,  the 
water  company,  including  that  of  1882,  each 
-must  be  read  as  if  all  the  provisions  of  the 
act  of  1866  were  incorporated  in  it,  because  '  obligation  of  the  contract.  Justice  Miller,  in 
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in  no  one  of  them  is  plainly  expressel  an  in- 
tent to  waive  the  right  of  amendment  or  re- 
peal at  the  will  of  the  legislature."  Oreen- 
wood  v.  Union  Freight  R.  Co,  105  U.  S.  20, 
26  L.  ed.  964,  is  to  the  same  effect.  New 
Jersey  v.  Yard,  95  U.  S.  104,  24  L.  ed.  352, 
is  cited  by  counsel  tor  appellees  and  also  by 
counsel  for  appellants.  The  facts  of  that 
case  were  as  follows:  The  Morris  &  Essex 
Raalroad  Company  was  created  a  corpora- 
tion by  an  act  of  the  legislature  of  New  Jer- 
sey passed  January  29,  1835.  The  act  pro- 
vided that,  as  soon  as  the  net  proceeds  of  the 
railroad  amounted  to  7  per  cent  on  its  cost, 
it  should  pay  a  state  tax  of  one  half  of  1  per 
cent  on  the  co»ts  of  the  road,  .ind  no  other 
tax  should  be  levied  upon  it.  The  20th  sec-? 
tion  reserved  to  the  legislature  the  right  to 
amend  or  repeal  the  act  whenever  it  sliould 
think  proper.  A  supplemental  act  was 
passed  on  March  2,  1836,  in  which  the  right 
to  repeal  or  amend  was  reserved.  On  the 
14th  of  February,  1846,  the  legislature  ot 
New  Jersey  passed  an  act  in  effect  the  same 
as  the  Kentucky  act  of  1856.  Another  sup- 
plemental act  to  the  charter  of  the  railroad 
was  approved  March  23,  1865,  authorizing  a 
branch  road  to  be  built,  acd  Ly  which  the 
company  was  vested  with  all  the  powcrd  and 
franchises  given  by  the  original  and  supple- 
mental act,  etc.  The  3d  section  of  the  last- 
named  act  reads  as  follows:  "Be  it  enacted 
that  the  tax  of  one  half  of  1  per  cent  provided 
by  this  said  original  act  of  incorporation  to 
be  paid  by  the  said  company  to  the  state 
whenever  the  net  earnings  of  the  said  com- 
pany amount  to  7  per  cent  upon  the  cost  of 
the  road  shall  be  paid  at  the  expiration  of 
one  year  from  the  time  when  the  road  of  the 
said  company  shall  be  open  and  in  use  to 
Phillipeburg,  and  annually  thereafter,  which 
tax  shall  b^  in  lieu  and  satisfaction  of  all 
other  taxation  or  imposition  whatever,  by 
or  under  the  authority  of  this  state  or  any 
law  thereof:  provided,  that  this  section  shall 
not  go  into  effect  or  be  binding  upon  the  said 
company,  until  the  said  company,  by  an 
instrument'  dulv  executed  under  its  cor- 
porate seal  ana  filed  in  the  offioe  of  the 
secretary  of  state,  shall  have  signified 
its  asnent  thereto,  and  which  assent  shall  be 
signified  within  sixty  days  after  the  passage 
of  the  act,  or  this  act  is  void."  The  instru- 
ment required  by  the  section  was  duly  ex- 
ecuted by  the  company.  In  the  act  of  1865 
there  was  no  reservation  of  the  right  to  re- 
peal or  amend  it.  Acta  of  the  legislature  im- 
posed a  more  burdensome  tax  on  the  railroad 
company  than  that  provided  for  in  9  3, 
sujira.  The  sole  question  in  New  Jersey  v. 
Yard  was  whether  the  act  of  1865,  and  its 
acceptance  by  the  railroad  company,  con- 
stituted a  contract  which  could  not  be  im- 
paired bv  any  subsequent  lep^islature  of  the, 
state.  Ihe  court  held  that  it  was  an  irrev- 
ocable contract  because  the  legislature  had 
not  reserved  the  right  to  amend  or  change 
it.  It  is  plain  from  the  opinion  that,  had 
the  legislature  reserved  the  right  to  alter  or 
change  the  contract  or  act  by  which  it  was 
made,  the  court  would  have  held  the  act  of 
the  legislature  doing  so  did  mt  impair  the 
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deliyering  the  (>pinion,  said:  "But  as  we 
have  already  said,  since  the  legislature  which 
passed  the  act  of  1865  had  the  power  to 
make  a  contract  which  should  not  be  subject 
to  repeal  or  modification  by  one  of  the  par- 
ties to  it  without  the  consent  of  the  otner, 
the  main  question  here  is.  Did  they  intend  to 
make  such  a  contract?  ...  In  the  case 
now  under  consideration,  it  is  conceded  on 
all  hands  that  the  act  of  1865  was  a  contract 
for  a  tax  of  one  half  of  1  per  cent  per  annum 
on  the  cost  of  the  Morris  &  Essex  Railroad, 
and  no  more.  But  counsel  for  defendant  says 
the  contract  was  repealable;  that  the  legis- 
lature of  its  own  irolition  could  impose  other 
and  more  burdeneome  taxes  at  its  discre- 
tion; that  it  was  a  contract  so  long  as  the 
legislature  of  New  Jersey  was  satisfied  with 
it,  and  no  longer.  It  is  conceded,  also,  that 
this  construction  of  it  cannot  be  sustained 
unless  we  are  bound  to  import  into  it  either 
the  reservation  clause  of  the  act  of  1836,  or 
what  is  called  the  interpretation  act  of  1846. 
We  have  already  shown  now  little  reason  there 
is  for  doing  this  on  eeneral  principles  of  con- 
struction. We  thimc  it  still  clearer  t^at  it 
cannot  bo  done,  because  it  is  inconsistent 
with  the  legislative  intent  in  passing  the 
act  of  1865.  .  .  .  The  implication  is  of 
a  right  to  revoke  it,  and  comes  from  the  oth- 
er quarter,  and  is  one  which  we  do  not  think 
exists  by  fair  construction,  and  which  we  do 
not  feel  at  liberty  to  import  into  the  contract 
to  defeat  its  manifest  purpose."  From  the 
language  of  this  opinion,  and  the  long  line 
of  decisions  of  the  same  court,  it  is  manifest 
that  the  decision  was  made  to  turn  on  the 
question  of  the  reservation  of  the  right  to 
amend  or  repeal,  etc. 

In  Ncijd  Jersey  v.  Yard  the  court  held  the 
act  was  invalid,  because  the  right  to  repeal 
or  modify  had  not  been  reserved.  In  this 
case  we  are  asked  to  hold  the  organic  or  stat- 
utory laws  invalid  because  the  right  to  re- 
peal or  modify  was  reserved  in  express 
terms.  By  the  very  terms  of  the  act  of  1856, 
a  rule  of  interpretation  is  given  that  "all 
charters  and  grants  of  or  to  corporations  or 
amendments  -Uiereof  and  all  other  statutes" 
shall  be  subject  to  amendment  or  repeal 
at  the  will  of  the  legisla4;ure,  unless  a 
contrary  intent  be  therein  "plainly  ex- 
pressed." It  is  proposed  now  by  those 
representing  the  banks  to  disregard  this 
statutory  rule  of  construction.  It  is  now, 
in  effect,  insisted  that,  in  order  to  reserve 
the  right  claimed,  it  must  be  "plainly  ex- 
pressed" in  the  act  that  it  is  reserved.  This 
being  done,  it  is  still  disregarded.  The  leg- 
islature, doubtless  anticipating  such  conten- 
tion and  versatility,  "plainly  expressed"  in 
the  article  that  whatever  was  done  thereun- 
der or  in  pursuance  thereof  could  only  con- 
tinue during  its  will.  If  $  6  was  not  for  this 
purpose,  we  would  like  to  have  had  someone 
suggest  some  reason  as  to  wh^  it  was  placed 
in  the  article.  The  doctrine  is  that,  when  it 
is  asserted  that  a  state  has  bargained  away 
her  right  of  taxation  in  a  given  case,  the  con- 
tract must  be  clear,  and  cannot  be  made  out 
bv  dubious  implication.  New  Jersey  v.  Yard, 
95  U.  S.  104,  24  L.  ed.  352.  Chief  Justice 
Taney,  delivering  the  opinion  of  the  court  in 
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Ohio  Life  Ins,  d  T.  Co.  v.  Debolt,  16  How. 
425,  14  L.  ed.  1000,  save  a  rule  of  construe- 
tion  as  follows:  "llie  rule  of  construction, 
in  cases  of  this  kind,  has  been  well  settled 
by  this  court.  The  grant  of  privileges  and 
exemptions  to  a  corporation  are  strictly  con- 
strued against  the  corporation,  and  in  favor 
of  the  public.  Nothing  passes  but  what  ia 
granted  in  clear  and  explicit  terms.  And 
neither  the  right  of  taxation  nor  any  other 
power  of  sovereignty  which  the  community 
have  an  interest  in  preserving,  undimin- 
ished, will  be  held  by  the  court  to  be  surren- 
dered, unless  the  intention  to  surrender  i» 
manifested  by  words  too  plain  to  be  mis- 
taken. This  is  the  rule  laid  down  in  the- 
case  of  Providence  Bank  v.  Billings,  4  PeL 
514,  7  L.  ed.  939,  and  reaffirmed  in  the  case 
of  the  Proprietors  of  Charles  River  Bridge 
V.  Proprietors  of  Warren  Bridge,  1 1  Pet.  420, 
9  L.  ed.  773."  The  supreme  court  has  enun- 
ciated substantially  the  same  rule  in  nu- 
merous cases.  The  taxing  power  of  the  state- 
is  never  presumed  to  be  relinquished  unless 
the  intention  to  relinquish  is  expressed  in 
clear  and  unambiguous  terms.  Bradley  v. 
McAtee,  7  Bush,  667,  3  Am.  Rep.  309.  It  i» 
a  famili«ur  rule  of  construction  at  statutes 
that  effect  must  be  given  to  every  provision 
except  in  cases  of  absolute  and  irreconcilable 
incongruity.  Dazey  v.  Killam,  1  Duv.  407. 
If  one  statute  refers  to  another  for  the  power 
given  by  the  former,  the  statute  referred  to 
is  to  be  considered  incorporated  in  the  one- 
making  the  reference.  Vunes  v.  WeUisch, 
12  Bush,  365.  Mr.  Cooley,  in  his  work  on 
Taxation  (p.  204),  says:  "As  taxation  i» 
the  rule,  and  exemption  the  exception,  the 
intention  to  make  an  exemption  ought  to  be 
expressed  in  clear  and  unambiguous  terms; 
and  it  cannot  be  taken  to  have  been  intended 
when  the  language  of  the  statute  on  which  it 
depends  is  doubtful  or  uncertain."  For  the 
interpretation  of  statutes,  this  court,  in 
Nichols  V.  Wells,  Sneed  (Ky.),  59,  said  that 
"the  moet  natural  and  genuine  way  of  con- 
struing a  statute  is  to  construe  one  part  by 
another  part  of  the  same  statute;  that  the 
words  and  meaning  of  one  part  of  a  statute 
do  frequenUy  lead  to  the  sense  of  another; 
and  if  it  can  be  prevented  no  clause,  sen* 
tenoe,  or  word  shall  be  superfluous,  void,  or 
insignificant."  As  there  is  a  clear  expres- 
sion of  the  legislative  intent  in  the  statute, 
no  rules  are  really  necessary  to  aid  in  its 
interpretation. 

It  can  hardly  be  said  it  was  unwise  on  the 
part  of  one  hundred  and  twenty-five  of  the  one 
hundred  and  twenty-eight  banks  in  the  state, 
as  by  the  very  terms  of  the  act  under  which 
the  contract  was  entered  into  they  were  re- 
quired to  pay  state,  county,  and  municipal 
taxes,  with  the  power  in  the  legislature  to 
increase  it  at  will.  It  certainly  was  a  very 
advantageous  cowtraot  for  them  to  enter  in- 
to when  these  banks  paid  more  than  two 
thirds  of  the  taxes  paid  by  all  the  banks, 
with  the  power  in  the  legislature  to  increase 
the  amount  if  they  should  so  desire.  What 
reason  can  be  suggested  as  to  why  the  legisla- 
ture would  desire  to  reverse  the  policy  which 
had  been  steadfastly  adhered  to  for  so  lone, 
and  enter  into  an  irrevocable  contract  with 


1807. 


DnPOSlT  UXHK  OF  OWBNaBORO  V.  DAVISBa  Cou^T^. 


B^ 


Buch  banks  T  Why  should  it  want  to  sur- 
render a  power  which  it  had  been  so  zealous 
to  preserve?  The  contract  was  made  subject 
to  the  right  of  Uie  legislature  to  withdraw 
from  it  whenever  it  regarded  the  public  in- 
terest demanded  it  should  do  so.  Whenever 
the  banks  accepted  the  provisions  of  the  act 
of  1886,  they  surrendered  anv  rights  to  im- 
munity from  increased  taxation  which  their 
charters  gave  them.  The  acceptance  of  the 
act  of  1886  was  a  consent  to  the  repeal  of  so 
much  of  their  charters  as  was  inconsistent 
therewith.  Hence  they  stood  in  such  relation 
to  the  state,  as  to  future  taxation,  as  the  leg- 
islature saw  proper  to  impose.  If  the  pro- 
visions of  tl>'''r  (marters  relating  to  taxation 
were  repealed. — ^as  it  must  be  admitted  the^ 
were  by  the  aot  of  1886, — then  such  provi- 
sions were  no  longer  in  force.  It  is  unrea- 
sonable to  say  t£at  the  provisions  of  the 
charters  fixing  the  rate  of  taxation  on  the 
banks  at  60  cents  on  each  share  of  the  cap- 
ital stock  of  the  banks  eaual  to  $100  can  be 
in  force  if  the  act  of  188d  fixing  such  tax  at 
75  cents,  instead  of  50,  on  shares,  is  in  force. 
In  doing  this  it  must  be  admitted  the  charter 
privilege  has  been  repealed.  If  repealed, 
then,  by  the  act  of  1886,  surely  the  only  way 
in  which  the  provisions  of  their  charters 
could  be  restored  would  be  by  the  legislature 
so  providing  in  some  act.  There  is  no  pre- 
tense this  has  been  done.  The  fact  that  the 
law  of  1886  has  been  repealed  does  not  re- 
store the  former  provisions  of  their  char- 
ters. 

Section  464,  Ky.  Stat,  provides:  "When 
a  law  which  may  have  repealed  another 
shall  be  repealed,  the  previous  law  shall  not 
be  revived,  unless  the  law  repealing  it  be 
passed  during  the  same  session  of  the  general 
assembly."  It  is  a  most  groundless  conten- 
tion to  say  that,  if  the  present  law  is  sus- 
tained, the  old  banks  will  be  restored  to  the 
former  privil^es  under  their  charters.  It 
has  been  suggested  that  the  provisions  of 
their  charters  with  reference  to  taxation 
were  vested  rights,  and,  although  they  con- 
sented to  the  legislation  of  1886,  and  became 
subject  to  the  provisions  of  the  act  of  1856, 
still,  as  the  charter  privilege  as  to  taxation 
was  a  vested  right,  therefore  it  was  saved  to 
them  by  the  provision  which  preserves  "oth- 
er rights  previously  vested."  The  proviso  of 
the  act  of  1856  is,  "that  whilst  privileges 
and  franchises"  so  granted  may  be  changed 
or  repealed,  no  amendment  or  repeal  shall 
impair  "other  rights  previously  vested."  If 
a  corporation  by  its  charter  or  a  general 
law,  is  exempted  from  the  payment  of 
taxes,  it  is  released  of  a  duty  or  burden. 
It  enjoys  an  immunity  of  exemption  from 
a  general  law  whioh  imposes  the  burden  of 
the  government  on  others.  It  may  be  said 
it  enjoys  a  privilege.  "Franchise  .  .  . 
[is]  a  branch  of  uie  King's  prerogative, 
subsisting  in  the  hands  of  a  subject."  2 
Sharswo^'s  Bl.  Com.  37.  The  legislature 
has  reserved,  the  right  to  amend  or  repeal 
the  privileges  and  franchises,  thus  re- 
serving the  power  to  destroy  or  qualify 
the  privileges  and  franchisee  which  have 
been  granted.  The  "other  rights"  which 
have  become  vested  while  operating  under 
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the  charter  cannot  be  impaired  by  an  amend- 
ment or  repeal.  These  "other  rights"  do  not 
embrace  '^rivileffes  and  franchises."  The 
"privileges  and  franchises"  are  the  rights 
bestowed  by  the  state,  to  be  withdrawn  or 
destroyed  at  the  pleasure  of  the  legislature. 
In  the  exercise  of  its  pleasure  the  legislature 
mav  fix  a  higher  rate  of  taxation,  or  it  may 
declare  to  those  enjoying  the  franchise  that 
they  shall  no  longer  have  it.  Privileges  and 
franchises  are  not  "vested  rights"  either  in 
the  letter  or  spirit  of  the  act  of  1856.  "Oth- 
er rights"  referred  to  in  that  act  are  such 
as  the  beneficiaries  under  the  charter  or  gen- 
eral laws  may  have  in  property,  contracts, 
choses  in  action,  real  and  personal  property, 
in  fact  every  interest  which  they  could  ac- 
quire in  operating  under  the  charter  or  law, 
and  also  such  rights  or  interests  as  other 
persons  may  have  previously  acquired  by 
contract,  mortgage,  judgment,  or  otherwise 
in  property  belonging  to  the  corporation. 
The  purpose  of  the  act  of  1856  was  to  re- 
serve in  the  legislature  the  power  to  destroy 
the  privileges  and  franchises  granted  in  the 
charters.  If  it  does  not  have  this  effect,  it 
would  be  entirely  inoperative,  and  the  effort 
to  retain  control  of  corporations  would  be 
abortive.  The  claim  tnat  the  privileges 
granted  by  article  2  can  be  repealed,  but 
without  the  right  to  terminate  their  enjov- 
ment,  is  not  founded  on  reason.  The  only 
privilege  which  the  banks  enjoyed  was  to 
pay  the  75  cents  on  each  share  of  stock  in 
lieu  of  all  taxes.  To  say  that  the  law  grant- 
ing the  privilege  can  be  repealed  because  the 
right  to  do  so  was  reserved,  as  is  admitted, 
and  still  leave  the  bonks  in  its  enjoyment 
(as  the  effect  of  the  opinion  of  the  court  in 
the  Bank  Taw  Cases),  is  to  disobey  a  plain 
statute,  to  ignore  the  authority  of  the  opin- 
ions of  the  supreme  court,  and  is  a  failure 
to  follow  sound  reasoning  in  the  settlement 
of  a  question  of  vast  importance  to  the  state 
and  the  people.  The  former  opinion  on  this 
question  gave  tlie  banks  the  substance  and 
the  state  the  shadow.  Had  §  6  of  art.  2 
provided  that  the  act  of  1856  should  not  be 
considered  part  of  it,  we  do  not  doubt  the 
representatives  of  the  banks  would  have 
easily  seen  the  meaning  of  the  provision.  As 
it  is  plainly  written  that  the  act  of  1856  is 
to  be  considered  a  part  of  the  article,  they 
have  the  very  greatest  difficulty  in  seeing  the 
purpose  of  the  provision.  It  was  said  in  Qrif- 
fin  V.  Ke7itucky  Ins,  Co.  3  Bush,  594,  06  Am. 
Dec.  250:  "The  proviso  was  intended  to 
secure  the  right  of  beneficiaries  and  others 
vested  under  the  charter  before  its  amend- 
ment or  repeal,  and  does  not  affect  the  mere 
power  to  repeal  the  franchise."  To  the  same 
effect  is  Cumberland  d  0.  R.  Co.  v.  Barren 
County  Ct.  10  Bush,  604.  Section  174  of 
the  Constitution  recognized  a  just  principle 
when  it  declared  that  all  property,  whether 
owned  by  persons  or  corporations,  should 
be  taxed  in  proportion  to  its  value,  unless 
exempted  thereby,  and  that  all  corporate 
property  should  pay  the  same  rate  of  taxa- 
tion paid  by  individual  property.  The  leg- 
islature, in  obedience  to  that  provision  of  the 
Constitution,  enacted  the  law  for  levying  and 
collecting  taxes  from  the  banks  of  the  state, 
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the  ralidity  of  which  is  in  question  in  these 

For  the  res^ons  already  given,  we  conclude 
that  the  obliff&tions  of  no  contracts  were 
impaired  by  the  action  of  the  constitutional 
convention  or  the  succeeding  legislature. 
Some  of  the  best  lawyers  in  the  sUite  were 
members  of  the  convention  which  framed  our 
Constitution,  who  gave  an  earnest  considera- 
tion to  the  questions  involved  in  these  cases; 
and  the  conclusions  which  they  reached  were 
crystallized  into  S  174  of  the  Constitution. 
We  believe  that  their  conclusions  are  correct. 

The  former  opinion  of  the  court  denies 
the  power  is  in  the  legislature  to  say  what 
taxes  the  banks  of  the  state  shall  pay  for 
state  purposes  during  the  existence  of  their 
several  charters.  It  denies  the  right  of  the 
legislature  to  compel  them  to  bear  any  of 
the  burdens  of  county  and  municipal  gov- 
ernment. We  cannot  believe  the  legisla- 
ture did  or  intended  by  art.  2  of  the  act  of 
1886  to  reverse  its  policy  so  earnestly  pur- 
sued for  a  generation,  and  surrender  to  sixty- 
odd  banks  of  the  state  its  right,  previously 
reserved,  to  control  them  in  the  matter  of 
taxation,  and  to  give  up  its  power  to  in- 
crease or  diminish  the  taxes  imposed  on 
one  hundred  and  twenty-five  banks,  this  in- 
cluding the  national  banks.  Exigencies  may 
arise  requiring  the  levying  and  collecting  of 
vast  sums  to  meet  the  public  demand,  yet 
however  great  the  emergency  may  be,  or 
imperative  the  demand  for  money  to  meet 
such  wants,  the  legislature  is  powerless  to 
compel  the  banks  to  contribute  more  than 
they  are  now  paying  at  any  time  during 
their  corporate  existence.  The  counties  and 
municipalities  are  annually  compelled  to 
raise  large  sums  of  money  by  taxation.  The 
counties  of  the  state  are  compelled  to  incur 
large  expense  to  support  the  county  govern- 
ments, and  to  pay  for  bridges  and  public 
highways,  and  support  their  unfortunate  cit- 
izens. The  municipalities  must  incur  great 
expense  in  making  all  necessary  improve- 
ments for  the  comfort,  safety,  and  health  of 
their  citizens,  to  supply  water  and  lights 
and  to  give  police  protection  to  their 
citizens  and  to  the  oanks.  The  organic 
and  statutory  laws  of  the  state,  in  our  opin- 
ion, require  that  the  banks  should  contribute 
their  proper  share  of  such  expense  to  the  lo- 
cal governments.  In  Franklin  County  Ct. 
V.  Deposit  Bank,  87  Ky.  370,  the  court  ad- 
judged that  there  was  a  broad  distinction 
between  the  extension  of  a  charter  and  the 
grant  of  a  new  one.  This  is  true  in  a  certain 
sense.  To  extend  a  charter  requires  a  stat- 
ute to  be  enacted  which  grants  certain  rights 
to  the  corpoi*ation.  Under  the  act  of  1856, 
all  statutes,  and  also  grants  to  corporations, 
are  subject  to  amendment  or  repeal.  All 
acts  granting  extensions  to  the  charter  of 
corporations  since  the  14th  of  Fel»ruary, 
1856,  are  as  much  subject  to  amendment  or 
repeal  as  are  acts  of  incorporation  passed 
since  that  date.  In  so  far  as  the  case  of 
Franklin  County  Ct,  v.  Deposit  Bank,  87  Ky. 
370,  is  in  conflict  with  this  opinion,  it  is 
overruled.  Shields  v.  Ohio,  95  U.  S.  323.  24 
L.  ed.  358 ;  Maine  C.  R.  Co.  v.  Maine,  96  U. 
44  L.  R.  A. 


S.  503,  24  L.  ed.  836;  Com,  v.  Masonic  Tem- 
ple Co.  87  Ky.  349. 

There  are  many  national  and  state  bnnk* 
organized  since  the  passage  of  the  Hewitt  bill. 
They  certainly  cannot  claim  with  any  degree 
of  reason  that  they  have  any,  much  less  ar 
irrevocable,  contract  with  the  state.  If  there 
could  have  been  any  doubt  on  the  question, 
it  is  removed  by  the  case  of  Bank  of  Com- 
merce V.  Tennessee,  163  U.  S.  416,  41  L.  ed. 
211.  If  the  banks  which  accepted  the  Hewitt 
law  are  to  be  exonerated  from  the  payment 
of  county  and  municipal  tax,  then  during 
the  existence  of  their  respective  charters  the 
burden  placed  upon  the  banks  is  not  equal 
and  just.  In  the  same  city  or  town  we  wil! 
have  part  of  the  banks  paying  county  ai  <1 
municipal  tax,  while  others  have  immunity 
from  such  burdens.  It  will  greatly  increase 
the  value  of  the  stock  of  the  banks  enjoying 
special  privileges,  while  it  will  nec^s^nriiy 
render  less  valuable  stock  in  the  banks  which 
have  the  burden  of  a  share  of  county  and 
municipal  taxes.  It  will  be  a  check  on  the 
organization  of  new  banks.  It  will  give  the 
favored  banks  a  monopoly  of  the  business  in 
their  respective  communities.  The  effect 
would  be  an  unjust  and  unwarranted  dis- 
crimination. 

It  was  seriously  argued  in  the  former 
opinion  of  this  court  uiat  the  enforcement 
oi  the  Constitution  and  laws  will  diminish 
the  revenues  of  the  state  government.  With 
this  we  have  nothing  to  do.  It  is  our  busi- 
ness to  obey  the  Constitution,  and  respect  the 
stetutes  enacted  in  accordance  therewith. 
Were  this  a  question  of  policy  involved,  it  is 
not  eonsidered  a  great  task  to  vindicate  its 
wisdom.  While  more  of  the  citizen's  tax 
will  go  to  support  Uie  stete  government,  yet 
he  is  trebly  compensated  by  the  banks*  con- 
tributing their  fair  share  of  oounty  and  mu- 
nicipal taxation,  and  thus  reducing  the 
amount  which  each  citizen  will  be  required 
to  pay  to  sustain  the  local  governments. 

The  cases  of  Deposit  Bank  of  Oujenshoro, 
Farmers'  d  Traders'  Bank,  Owensboro  Sav- 
ings Bank,  and  Citizens*  Sa^ng  Bank  v. 
City  of  Owensboro,  etc.,  Deposit  Bank  of 
Owenjihoro  v.  Daviess  County,  Simpson 
County  Bank  v.  City  of  Franklin  are  af- 
firmed, and  the  cases  of  City  of  Carlisle  v. 
Deposit  Bank  of  Carlisle,  Nicholas  County  v. 
Deposit  Bank  of  Carlisle,  and  City  of  Car- 
lisle V.  Farmers'  Bank  are  reversed  with  di- 
rections that  further  proceedings  conform  to 
this  opinion. 

HaaelriBB,   Du   Belle,    and   Buraam, 

JJ.,  dissent. 

Du  Belle,  J.,  dissenting: 

Assuming  that  I  should  differ  from  the 
former  opinion  of  the  court  if  the  construc- 
tion sought  upon  these  appeals  were  an  orig- 
inal question  now  for  the  nrst  time  presented 
for  decision,  and  that  the  meaning  of  the  con- 
stitutional and  statutory  provisions  under 
consideration  is  so  plain  that  I  should  do 
so  without  regard  to  argument  drawn  from 
real  or  supposed  inconvenience  which  mi?ht 
result  from  my  construction,  I  am  neverthe- 
less constrained  to  dissent  from  the  present 
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opinion.  The  case  is  not,  in  my  judgment, 
one  in  which  a  former  erroneous  decision 
upon  a  question  of  taxation  is  sought  to  oe 
overruled  by  the  court  as  to  taxes  assessed 
for  subsequent  years ;  nor  do  I  intend  here  to 
express  an  opinion  upon  that  class  of  cases. 
The  original  opinion  now  overruled  by  the 
opinion  of  the  court  was  not  a  mere  question 
of  liability  to  tax  under  statute  or  Consti- 
tution. It  was  a  question  of  contract  pro- 
prietary right,  and  was  so  decided.  Having 
been  so  decided  after  elaborate  discussion 
and  full  consideration,  it  having  been  estab- 
lished by  that  decision  vhat  a  contract  right 
existed,  and  property  of  enormous  value  hav- 
ing doubtless  changed  hands  upon  the 
etren^h  of  the  property  right  so  adjudged 
to  exist,  this  court  should  be  slow  to  over- 
turn a  decision  which  has  stood  for  more 
than  a  year  and  a  half  the  law  of  the  com- 
monwealth. It  has  been  said,  and,  in  gen- 
eral, it  is  true,  that  "the  certainty  of  a  rule 
is  of  more  importance  than  the  reason  on 
which  it  is  founded."  The  rule  having  been 
settled  ( though  in  my  judgment,  not  correct- 
ly), having  been  acted  upon  for  a  consid- 
erable time,  I  think  it  should  be  adhered  to 
until  the  question  is  again  presented  to  the 
court  by  legislative  acuon  or  constitutional 
amendment.  Instability  in  the  decisions  of 
a  court  of  last  resort  with  respect  to  prop- 
erty rights  not  only  leads  to  an  increase  of 
speculative  litigation,  instituted  for  the  pur- 
pose of  testing  the  sentiment  of  the  court  as 
constituted  at  the  time,  but  directly  invitee 
persons  and  corporations  interested  in  the 
determinatioii  oi  such  questions  to  undue 


and  improper  interference  in  the  selection  of 
judges.  In  my  judgment,  the  evils  to  result 
from  the  continuance  of  the  incorrect  rule 
are  less  than  those  which  will  result  inev- 
itably from  the  alteration  of  the  rule  by  a 
divided  court.  These  views,  which  I  have 
stated  without  elaboration  or  argument,  are 
sustained  by  the  reasoning  of  uie  supreme 
court  in  Gelpcke  v.  Dubuque,  1  Wall.  213, 
216,  17  L.  ed.  528,  529;  Ch-een  v.  yeal,  6  Pet. 
299,  300,  8  L.  ed.  406;  Ohio  Life  Ins.  d  T, 
Co.  V.  Deholt,  16  How.  432,  14  L.  ed.  1003. 
For  these  reasons,  to  the  extent  that  the 
opinion  disturbs  rights  adjudged  by  the 
former  opinion  to  exist,  I  do  not  concur  in 
the  opinion  of  the  court. 

Extension  of  opinion  (Filed  March  25, 
1897): 

The  banks  are  not  required  to  pay  tax  on 
the  money  deposited  with  them  by  their  cus- 
tomers, or  on  amounts  which  represent  it. 
Owing  to  the  particular  character  of  the 
business  which  they  conduct  they  are  quasi 
trustees  of  their  depositors,  and  under  the 
law  the  depositors  are  required  to  pay  the 
tax  on  the  money  so  deposited.  The  banks 
should  be  required  to  pay  tax  on  the  shares 
of  capital  stock,  on  their  surplus  funds,  un- 
divided profits,  franchises,  and  their  real  es* 
tate. 

Petition  for  rehearing  overruled  June  19, 
1897. 

The  decision  in  these  cases  was  affirmed  by 
the  Supreme  Court  of  the  United  States 
April  3,  1899. 
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STATE  of  Louisiana 

V. 

Solini  HAINES,  Appt. 

(51  La.  Ann.  781.) 

•1.  The  livMband  of  a  vromaii  eannot 
]itin«elf  be  irvlltr  of  an  actual  rape 

upon  his  wife,  on  account  of  the  matrimonial 
consent,  which  she  has  given,  and  which  she 
cannot  retract. 

2.  To  hold  a  husband  eharsed  fvlth 
rape  upon  a  woman  who  is  his  wife,  or  to 
convict  him,  it  must  appear  that  the  carnal 
knowledge  of  the  woman  constituting  the 
rape  was  accomplished  through  a  man  other 
than  the  husband,  and  that  the  husband  pro- 
cured it  to  be  done,  or  assisted  the  other  in 
the  execution  of  their  common  purpose. 

8.  Bat  where  the  <<other  nftan'*  In  the 
caee,  denftandins  a  MeTerance,  is  tried 
first,  and  acquitted,  the  prosecution  against 
the  husband  falls,  since  he  cannot  be  guilty 
of  raping  his  own  wifa 

•Headnotes  by  Blakchasd,  J. 

NOTB. — As  to  the  legal  rule  respecting  the 
capacity  of  a  boy  to  commit  crimes  of  this  char- 
acter, see  note  to  State  ▼.  Yeargan  (N.  C.  )  86 
It.  R.  A.  196;  and  Foster  t.  Com.  (Va)  42  L. 
B.  A  680. 
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4.     The  "face  of  the  record"  In  n&atter« 
pertalnlns    to    motions    In    arrest    of 

Judgment  does  not  moan  merely  the  face  of 
the  indictment.  It  embraces  the  record  of  the 
case  as  made  up  to  that  point. 
6.  To  ha've  a  ntere  note  entered  on  the 
record.  "Rill  of  exceptions  reserved,"  is,  in 
a  criminal  case,  no  bill  whatever.  And  it  Is 
not  good  practice,  and  not  warranted  by  law, 
for  the  clerk  only  to  sign  papers  drawn  as 
bills  of  exception.  Act  No.  113  of  1806  does 
not  authorize  it.  Bills  of  exception  in  crim- 
inal trials  should  be  signed  by  the  trial  judge. 

(March  20,  1800.) 

APPEAL  by  defendant  from  a  judgment  of 
the  10th  Judicial  District  Court,  Parish 
of  St.  Martin,  convicting  him  of  rape.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  E.  Mouton  and  Martin  ft 
Voorhies,  for  appellant: 

The  hasband  cannot  commit  the  crime  of 
rape  on  the  perpon  of  his  wife. 

2  Archbold,  Orim.  Pr.  &  PL  fol.  158. 

The  tnal  and  acquittal  of  the  principal 
necessitates  the  release  of  the  accessory  oe- 
fore  the  fact. 

Botoen  v.  State,  25  Fla.  645;  Ex  parte 
Bowen,  25  Fla.  214. 
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A  party  cannot  be  held  for  procurins  an 
act  to  be  done,  unleaa  it  were  in  fact  done. 

1  Bishop,  fi  671. 

A  person  indicted  alone  for  the  commis- 
sion of  a  crime  cannot  be  convicted  as  an 
aider  and  abettor. 

Mulligan  v.  Com.  84  Ky.  229. 

Messrs.  If.  J.  CnnninBliaiii,  Attorney 
General,  and  James  Simon,  for  appellee: 

No  evidence  can  be  introduced  to  prove 
facts  alleged  in  a  motion  in  arrest  of  judg- 
ment. 

State  V.  Prudkomme,  25  La.  Ann.  523; 
State  V.  Harris,  3  La.  Ann.  91;  State  v. 
Nolan,  8  Rob.  (La.)  513;  State  v.  Arthur, 
10  La.  Ann.  265. 

Such  motions  can  be  based  only  on  errors 
patent  upon  the  face  of  the  record. 

State  V.  Hardin,  25  La.  Ann.  370;  State 
V.  Washington,  28  La.  Ann.  129;  State  v. 
Addison,  15  La.  Ann.  185. 

Where  two  parties  are  charged  as  princi- 
pals in  the  same  indictment,  the  acquittal 
of  one  tried  scparatelv  on  hie  own  motion 
for  severance,  granted  by  the  court,  does  not 
acquit  the  other,  or  furnish  any  reason  why 
he  may  not  be  subsequently  tried  and  con- 
victed of  the  same  offense. 

One  not  technically  capable  of  rape  may 
become  guilty  by  aiding  and  abetting  an- 
other who  is. 

19  Am.  A  Kag.  Enc.  Law,  p.  948,  par.  III. ; 
People  V.  Chapman,  62  Mich.  280. 

In  such  a  case  the  husband  is  guilty  of  the 
offense,  and  if  he  is  guilty  he  should  be  pun- 
ished, even  if  the  party  acting  with  him  in 
the  perpetration  of  the  offeuse  should  escape. 

Blanchardy  J.,  delivered  the  opinion  of 
the  court: 

This  man  was  indicted  for  rape.  The 
woman  was  his  wife.  That  he  is  guilty  of  a 
heinous  offense  against  her  a  jury  of  his 
counptrymen  have  so  said.  They  called  it 
rape,  qualifving  their  verdict,  however,  so 
as  to  "save  his  neck."  From  a  sentence  by 
the  court  to  imprisonment  for  life  he  ap- 
peals. The  question  presented  is  unique  and 
novel.  Can  a  husband  commit  rape  upon  a 
woman  who  is  his  wife?  That  he  can  pro- 
cure the  commission  of  the  crime  upon  her, 
or  aid  and  abet  its  bein^  done,  and  thus,  un- 
der our  law  and  criminal  practice,  make 
himself  liable  as  principal  along  with  the 
actual  perpetrator,  is  clear.  But  in  this 
case  the  actual  perpetrator — the  one  who  in 
and  by  his  own  person  had  carnal  knowledge 
of  the  woman,  who  performed  the  act  of 
sexual  intercourse,  and  who  was  named  and 
identified  by  the  prosecutrix  as  having  per- 
formed it — was  acouitted.  Solini  I&ines, 
present  accused,  ana  Desire  O.  Thibodeaux, 
were  jointly  indioted  for  rape  upon  the  per- 
son of  Rose  Moreaux.  They  were  properly 
charged  as  principals.  State  v.  Prudhomme, 
25  I^.  Ann.  522.  Thibodeaux  demanded  a 
severance,  which  was  granted,  and  being 
tried  first,  was  found  not  g^uilty.  The  in- 
dictment did  not  aver  the  woman  to  be  the 
wife  of  Haines,  but  proof  of  this  fact  abun- 
dantly appeared  in  the  preliminary  proceed- 
ings leading  up  to  the  trial,  and  at  the  trial 
itself.  The  acquittal  of  Thibodeaux  left 
44  L.  R.  A. 


Haines,  the  husband,  alone  charged  with  the 
crime  of  rape,  and  he  was  convicted.  After 
acquittal  of  tJie  man  who  actually  violated 
the  person  of  the  woman,  the  husband  being 
present,  aiding  and  abetting,  is  there  any 
longer  a  basis,  a  predicate,  a  foundation,  up- 
on which  to  rest  the  prosecution  of  the  hus- 
band?    This  is  the  ouestion  in  the  case. 

While  the  husband  is  indicted  as  a  princi- 
pal, he  oould  be  guilty  of  the  crime  oi  rape, 
in  so  far  as  bis  wife  is  concerned,  only  on 
the  supposition  and  proof  that  he  procured 
the  offense  to  be  committed  upon  her  b^  an- 
other, or  aided  or  abetted  that  other  in  so 
doing;  for,  if  he  were  the  one  who  forcibly 
and  against  her  consent  performed  the  sex- 
ual act  upon  her,  there  was,  and  oould  be,  no 
rape.  This  is  so  because  the  husband  of  a 
woman  cannot  himself  be  guilty  of  an  act- 
ual rape  upon  his  wife,  on  account  of  the 
matrimonial  consent  which  she  has  given, 
and  which  she  cannot  retract.  2  Archbold, 
Crim.  Pr.  &  PI.  158.  Therefore,  while  this 
husband  is  charged  with  rape  on  a  woman 
who  is  his  wife,  to  hold  him,  or  convict  him, 
it  must  appear  that  the  carnal  knowledge  of 
the  woman,  or  act  of  intercourse  with  her, 
was  accomplished  through  a  man  other 
than  Uie  husband,  and  that  the  husband  pro- 
cured it  to  be  done,  or  assisted  the  other  in 
the  execution  of  their  common  purpose. 
Thibodeaux  was  "the  other  man"  in  this 
case.  There  is  no  pretefise  that  any  other 
than  he  and  Haines  are  implicated.  The 
woman  charges  no  one  else.  The  act  was 
done  at  Thibodeaux's  house.  She  was  well 
acquainted  with  Thibodeaux.  She  was  kept, 
against  her  will,  at  his  house  all  the  day  fol- 
lowinff  tbe  night  on  which  the  deed  was  com- 
mitted, and  then  driven  by  him  in  a  busgy 
to  her  father's  house,  where  she  made  her 
home.  There  is  thus  no  question  of  his  iden- 
tification as  the  man  who  was  with  her  hus- 
band when  the  rape  was  accomplished.  The 
woman's  testimony  was  that  the  husband 
held  her  down  by  the  throat  while  Thibo- 
deaux performed  the  sexual  act.  The  hus- 
band, tnen,  to  be  guilty  of  this  charge  of 
rape  must  necessarily  have  been  the  aider 
and  abettor  of  another.  The  real  principal 
in  a  case  of  this  sort  is  the  man  who  actually 
performed  the  act  constituting  rape,  who 
had  carnal  knowledge  by  and  through  his 
person  with  the  person  of  the  woman.  The 
husband  could  not  be  thie  aotor,  for  sexual 
intercourse  by  him  with  his  wife,  even  ef- 
fected by  violence  and  against  her  consent, 
would  not,  in  law,  be  rape.  Not  being  the 
principal  in  this  sense,  but  being  present, 
aiding  and  abetting,  he  must  be  viewed  as  an 
accomplice  in  the  crime  of  another  man. 

Our  law  declares  that  all  parties  present 
aiding  and  abetting  in  the  commission  of  a 
felony  may  be  indicted,  convicted,  and  pun- 
ished as  principals.  But,  while  this  is  so, 
the  common-law  distinction  is  not  to  be  loi^t 
sight  of.  This  distinction  at  common  law 
found  expression  in  degrees  of  guilt.  "A 
principal  in  the  first  degree,"  says  Black- 
stone  (Com.  bk.  4,  p.  34),  "is  the  actor  or 
absolute  perpetrator  of  the  crime;  and,  in 
the  second  decree,  is  he  who  is  present,  aid- 
ing and  abetting;  the  fact  to  be  done."    Our 
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iaw  has  done  away  with  this  diatinction  so 
far  as  charging  the  crime  and  pimifthing  it, 
4>irt  the  reason  upon  whioh  it  rests  remains 
and  must  be  applied  in  a  case  like  the  in- 
stant one.    To  make  a  man  a  principal  in 
the  second  degree,  there  must  be  a  principal 
in  the  first  decree;  that  is  to  say,  there  must 
be  one  who  does  the  act  or  thing  without 
which  there  is  no  crime,  and  with  respect  to 
the  doing  of  which  the  other,  or  principal  in 
the  second  degree,  was  present,  aiding  and 
abetting.     If  there  be  no  principal  in  the 
first  degree,  no  one  who  does  the  act  or  thing 
constituting  the  crime,  there  can,  of  course* 
be  no  principal  in  the  second  degree.     The 
principal  in  the  first  decree  is  the  one  who 
4Lctuall7  commits  the  criminal  act.    By  his 
act  he  is  guilty,   without  reference  to  the 
act  of  the  other,  or  principal  in  the  second 
degree;  but  the  latter  cannot  be  guilty  of 
Ksrime  unless  the  former  actually  perpetrates 
the  act.    One  cannot  be  guilty  of  aiding  and 
abetting  the  perpetrator  of  a  crime  without 
■its  first  being  shown  that  the  crime  has  been 
actually  committed   by   another.     Mulliaan 
^.  Com.  84  Ky.  232 ;  Botoen  v.  State,  25  Fla. 
G45:  State,  y.  Antoine,  42  La.  Ann.  945.    If 
Thibodeauz  performed  the  act  which  consti- 
tuted rape  upon  the  person  of  tlie  wife  of 
Haines,  and  the  latter  was  present,  aiding 
and  abetting,  both  are  guilty  as  principals 
of  the  crime.    But  if  Thibodeaux,  on  that  oc- 
casion, which  is  the  only  one  charged,  did 
not  do  the  act,  then  it  was  not  done,  and 
Haines  cannot  be  convicted.    It  is  true  it  is 
for  the  jury  alone  to  determine  whether  or 
not  the  act  was  done,  and  by  their  verdict 
on  the  trial  of  Haines  they  said  it  had  been 
^one.    By  whom?    Not  by  Thibodeaux,  for, 
on  the  previous  trial,  the  jury  said  he  did 
not  do  it;  that  Rose  Moreaux  wa«  not  raped 
at  the  time  laid  in  the  indictment  by  him. 
If  Thibodeaux  did  not  do  it,  and  the  husband 
<]id,  the  conviction  of  the  latter  is  faulty,  for 
the  husband  cannot,  per  se,  be  guilty  of  rap- 
ing his  wife. 

The  case  stands  thus:  (1)  Thibodeaux 
exonerated  from  the  charge  by  the  verdict  of 
not  guilty  as  to  him:  (2)  Haines  declared, 
l>y  t£e  verdict  of  guilty  as  to  him,  to  have 
committed  the  crime  of  rape  upon  Rose 
Moreaux;  (3)  Koee  Moreaux  was,  at  the 
time  of  the  act,  the  wife  of  Haines.  We  are 
constrained  to  hold  that  this  conviction  can- 
not stand.  The  case  as  to  Haines  fell  with  the 
acquittal  of  Thibodeaux.  It  would  be  dif- 
ferent if  Haines  had  forced  Thibodeaux  by 
threats  and  violence,  against  his  will  and 
consent,  to  have  sexual  intercourse  with  the 
wife,  who,  herself,  through  menace  and  co- 
ercion exerted  on  the  part  of  the  husband, 
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had  been  forced  to  yield.  In  such  case  the 
husband  alone  might  well  be  found  guilty  of 
the  crime,  and  his  unwilling  instrument  of 
its  accomplishment  acquitted.  But  the  case 
at  bar  is  altogether  different.  Everything 
negatives  any  suggestion  that  the  jury  ac- 
quitted Thibodeaux  on  such  ground.  It  ia 
not  pretended  that  they  did. 

The  motion  in  arrest  of  judgment  should 
have  been  sustained.  By  the  bill  of  excep- 
tions taken  to  the  contrary  ruling,  the  ques- 
tion herein  discussed  was  properly  brought 
before  us.  From  the  record  of  the  case  as 
then  made  up,  from  the  proceedings  of  the 
trial  up  to  that  point,  appeared  the  defect, 
the  error,  the  inherent  weakness,  the  intrin- 
sic cause  which  vitiated  the  verdict  and  ar- 
rested judgment  upon  the  same.  The  point 
made  by  the  state,  that  the  ruling  of  the  trial 
judge  on  the  motion  in  arrest  of  judgment 
cannot  be  reversed,  because  such  motion  was 
not  based  upon  errors  patent  upon  the  face 
of  the  record,  is  not  considered  well  taken. 
The  '*face  of  the  record"  does  not  mean  mere- 
ly the  face  of  the  indictment.  It  embraces 
the  record  of  the  case  as  made  up  to  that 
point.  "A  motion  in  arrest  of  judgment  is 
not  limited  to  the  indictment,  but.  may  be 
made  where  there  is  error  in  any  other  part 
of  the  record."  Knobloch.  Crim.  Dig.  pp.  42, 
43,  citing  1  Bishop,  Crim.  Proc  §  1285,  and 
Wharton,  Crim.  PI.  A,  Pr.  §  759. 

We  find  in  this  transcript  what  purport 
to  be  bills  of  exception  reserved  by  defendant 
to  other  rulings  of  the  court.  One  of  them 
is  a  mere  note,  made  by  the  clerk,  as  follows : 
"Bill  of  exception  reserved,"  and  found  at 
the  close  of  the  judge's  ruling  denying  a  mo- 
tion to  quash.  Two  others  are  drawn  in  the 
proper  form  of  bills  of  exception,  but  si^fned 
only  by  the  clerk.  We  take  this  occasion  to 
say  that  this  is  not  good  practice,  and  not 
warranted  by  the  law.  There  is  no  saniUion 
for  it  in  act  No.  113  of  the  Acts  of  1896. 
Bills  of  exception  taken  on  the  trial  of  crim- 
inal causes  should  be  regularly  drawn,  and 
either  state  the  facts,  or  have  annexed  to 
them  the  statement  of  facts  taken  down  by 
the  clerk  pursuant  to  act  No.  113  of  1896, 
and  should  in  all  oases  be  signed  iiy  tlie 
jud^e,  and  filed  by  the  clerk.  The  bill  taken 
to  the  ruling  of  the  judge  denying  the  motion 
in  arrest  of  judgment  is  the  only  one  in  this 
record  that  comes  up  in  proper  shape.  It 
was  signed  by  the  judge. 

For  the  reasons  assigned,  it  is  ordered,  ad- 
fudged,  and  decreed  that  the  verdict  of  the 
jury  herein  he  set  aside,  the  judgment  and 
sentence  based  thereon  annulled  and  avoided, 
and  that  the  accused  be  discharged  from 
custody. 
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MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


George  B.  VAN  NORMAN,  Appt., 

V, 

Gustavus  E.  GORDON. 

(172  Mass.  576.) 

1.  It  frill  be  presumed  that  a  cohort  of 
record  in  another  state  which  entered 
judgment  upon  a  warrant  of  attorney  had 
jurisdiction  to  do  so,  and  that  its  proceedings 
were  regular. 

2.  A  Jndarnient  by  confession  entered 
in  another  state  in  conformity  to  the 
terms  of  a  warrant  of  attorney  executed  in 
that  state  by  a  person  who  was  at  the  time 
a  resident  thereof  must  be  given  full  faith 
and  credit  as  a  Judgment  rendered  by  consent, 
although  It  was  rendered  without  any  person- 
al serTlce  on  the  defendant. 

(Mai-ch  2.  1899.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Suffolk  County 
in  favor  of  defendant  in  an  action  brought 
to  enforce  a  judgment  entered  in  another 
state  under  a  warrant  of  attorney.  Ke- 
vcrsed. 

Defendant  while  a  resident  of  the  state  of 
Wisconsin  made  a  promissory  note  payable 
to  plaintiff  in  that  state  and  executed  a 
power  of  attorney  to  confess  judgment  on 
said  note  as  follows:  "Now,  therefore,  in 
consideration  of  the  premises,  I  do  hereby 
make,  constitute,  and  appoint  E.  H.  Bottum, 
Esq.,  or  any  attorney  of  any  court  of  record, 
to  be  my  true  and  lawful  attorney  irrevoca- 
bly, for  me  and  in  my  name,  place,  and  stead 
to  enter  my  appearance  before  any  court 
of  record,  in  term  time  or  in  v«>cation,  in  any 
of  the  states  or  territories  of  the  United 
States,  or  any  time  after  said  note  becomes 
due  to  waive  the  service  of  process  and  con- 
fess a  judgment  in  favor  of  said  George  B. 
Van  Norman  or  his  assigns,  upon  said  note, 
for  the  above  sum,  or  for  as  much  as  shall 
appear  due,  according  to  the  tenor  and  effect 
of  said  note,  and  interest  thereon  at  the  rate 
of  7  per  cent  per  annum  to  the  day  of  the 
entry  of  said  judgment,  together  with  costs, 
and  also  to  file  a  cognovit  for  the  amount 
that  may  be  so  due,  and  to  release  all  errors 
that  may  intervene  in  entering  up  said 
judgment,  or  in  issuing  the  execution  there- 
on, hereby  ratifying  and  confirming  all 
which  my  said  attorney  may  do  by  virtue 
hereof." 

Plaintiff  brought  suit  on  said  note  in  a 
court  of  record  in  Wisconsin,  and  by  virtue 
of  said  power  of  attorney,  Ogden  &  Hunter, 
attorneys  of  the  court,  entered  appearance 
for  the  defendant,  and  confessed  judgment 
according  to  the  term  of  the  power  of  attor- 
ney. The  present  suit  is  founded  on  said 
judgment.  From  an  agreed  statement  of 
facts  it  appeared  that  no  personal  service 
was  made  on  defendant  in  the  suit  in  which 
the  judgment  was  entered.     That  he  never 

NoTR. — For    judgments    confessed    on    war- 
rants of  attorney,  see  also  Teel  y.  Tost  (N.  Y.) 
18  L.  R.  A.  796.  and  note;  also  First  Nat.  Bank 
▼.  Garland  (Mich.)  33  L.  R.  A.  8:^. 
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directly  authorized  the  attorneys  to  appear 
for  hiin  any  further  than  they  may  have 
been  authorized  to  do  by  the  warrant  of  at- 
torney. Upon  these  facts  the  court  found 
for  the  defendant. 

The  case  further  appears  in  the  opinion. 

Mr.  Charles  H.  Sprague,  for  appellant: 

In  the  case  at  bar  the  judgment  was  con- 
fessed in  a  court  of  the  state  in  which  the 
power  of  attorney  was  executed.  Such  a 
judgment  is  valid  and  binding  and  will  sup- 
port an  action  in  anv  other  state. 

First  Nat.  Bank  v.  Garland,  109  Mich. 
515,  33  L.  R.  A.  83:  Teel  v.  Yost,  128  N.  Y. 
387,  13  L.  R.  A.  79fl. 

Mr,  George  B.  Upham  for  appellee. 

Morton,  J.,  delivered  the  opinion  of  the 
court : 

The  question  is  whether  the  judgment 
which  the  plaintiff  seeks  to  enforce  is  enti- 
tled to  full  faith  and  credit.  The  answer 
depends  on  whether  the  court  which  ten- 
dered it  had  jurisdiction  to  render  such  a 
judgment.  Virginia  Bd.  of  Public  Works  v. 
Colutnbia  College,  17  Wall.  521,  21  L.  ed. 
687.  If  it  had,  then  the  fact  that  it  is  a 
judgment  by  confession  under  a  warrant  of 
attorney  is  immaterial.  Such  judgments, 
when  rendered  by  courts  having  jurisdiction 
of  the  cause  and  the  parties,  nave  all  the 
qualities,  incidents,  and  attributes  of  other 
judmnents.  Teel  v.  Yost,  128  N.  Y.  387,  13 
L.  R.  A.  796,  See  Henry  v.  Estes,  127  Mass. 
474. 

It  does  not  appear  from  the  facts  that  are 
a^^reed   whether    the  laws   of   Wisconsin    in 
force  at  the  time  authorized   the  entry  of 
judgments  pursuant  to  powers  of  attorney  to 
confess  judgment,  or,  if  so,  under  what  cir- 
cumstances, or  whether  the  court  which  ren- 
dered the  judgment  was  a  court  of  reeord  or 
of  general  jurisdiction,  or,  if  that  is  mate- 
rial, whether  the  defendant  was  a  resident 
of  Wisconsin  when   the  judgment  was   ren- 
dered and  the   proceedings   were   instituted. 
No  objection  has  been  made,  however,  in  re- 
spect to  these  matters,  and  the  copy  of  the 
record  which  has  been  submitted  to  us  shows 
that  the  court  was  a  county  court,  with  a 
clerk  and  seal,  and  was  therefore  a  court  of 
record,  and  may  be  presumed  to  have  been  a 
court    of    general    iurisdiction.     Knapp    v. 
A  belly  10  Allen,  485,  487 ;  Pringle  v.  Wool- 
worth,  90  N.  Y.  502.     And  in  view  of  the 
further  considerations  that  every  presump- 
tion is  to  be  made  in  favor  of  the  regulari- 
ty of  the  proceedings,  that  it  is  not  now  con- 
tended that  the  court  had  not  jurisdiction 
to  enter  judgment  pursuant  to  a  warrant  of 
attorney  to  confess  judgment,  and  that  such 
proceedings  are  well  known  at  common  law 
and  In  many  states,  we  think  that  it  may  al- 
so be  presumed  that  the  oourt  had  jurisdic- 
tion to  enter  judgment  upon  a  warrant  of 
attorney  to  confess  judgment,  and  that  th* 
proceedings  were  regular  and  according  to 
the  laws  of  Wisconsin.     McMahon  v.  Eaglm 
Life  Asso.  169  Mass.  539,  and  cases  cit^; 
Wright  v.  Andrews,  130  Mass.  149;  Stoch- 
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%D€ll  ▼.  McCracken^  100  Mass.  84;  Bissell  ▼. 
Wheelock,  11  Cush.  277;  Oalpin  v.  Page,  18 
Wall.  350,  21  L.  ed.  959. 

The  attorceys  who  appeared  and  acted  for 
the  defendant  never  were  authorized  to  ap- 
pear for  him,  and  confess  judgment,  except 
as  they  were  authorized  to  do  so  by  the  war- 
rant of  attorney.  It  is  agreed  that  they  were 
attorneys  of  a  court  of  record;  in  Wiscon- 
sin we  assume.  We  assume  also  that  they 
were  requested  to  appear  by  the  attorney 
named  in  the  warrant  or  his  firm,  and  that 
their  appearance  was  really  in  the  plaintiff's 
interest.  That  naturally  would  be  so,  and 
must  have  been  expected  when  the  power  of 
attorney  was  given.  There  is  no  charge  of 
fraud,  or  that  judgment  was  enterea  for 
more  than  was  due,  or  before  the  note  was 
due,  which  would  have  been  contrary  to  the 
power  of  attorney.  The  record  shows  that 
judgment  was  not  entered  till  seventeen  or 
ei[:hteen  months  after  the  note  was  due.  The 
note  and  warrant  of  attorney  were  both 
signed  in  Wisconsin,  where  the  defendant, 
and,  as  we  infer,  the  plaintiff,  resided  at  the 
time;  and  the  note  was  payable  in  Wiscon- 
sin, where  the  plaintiff  has  his  place  of  busi- 
ness, if  not  his  home. 

What  was  done  in  confessing  judgment 
came  within  the  terms  of  the  warrant  of  at- 
torney. Unless,  therefore,  the  warrant  of 
attorney  purported  to  give  an  authority 
which  it  did  not,  or  was  for  some  reason  in- 
valid, we  see  no  ground  on  which  the  judg- 
n^ent  can  be  called  in  question.  Assuming 
that  we  could  refuse  full  faith  to  the  judg- 
ment if  we  thought  that  there  was  an  error 
of  law  in  it  (see  contra,  Laing  ▼.  Rigneu, 
160  U.  8.  531,  40  L.  ed.  525;  Carpenter  v. 
Strange,  141  U.  S.  87,  35  L.  ed.  640;  Rich- 
ards v.  Barlow,  140  Mass.  218) ,  we  find  noth- 
ing which  would  justify  such  a  conclusion. 
The  warrant  well  might  be  held  valid  in 
Wisoonsin,  though  adjudged  invalid  in  an- 


other state.  According  to  Mr.  Dicey  and 
Mr.  Freeman,  however,  a  warrant  of  attorney 
may  be  so  drawn  as  to  authorize  a  confession 
of  judgment  in  a  foreign  state.  Dicey, 
Conil.  Laws,  377;  Freeman,  Judgm.  §  545. 
Lord  Blackburn  went  so  far  in  one  case  as  to 
suggest  that  **if  at  the  time  when  the  obliga- 
tion was  contracted  the  defendants  wcie  with- 
in the  foreign  country,  but  left  it  oefore  the 
suit  was  instituted,  we  should  be  inclined  to 
think  the  laws  of  that  country  bound  them.^ 
Schibshy  v.  Westenholz,  L.  R.  6  Q.  B.  155. 
161.  He  was  overruled,  however,  in  Sirdar 
Ourdyal  Singh  y.  Rajah  of  Faridkote  [1894] 
A.  C.  670,  685,  686.  In  Richards  v.  Barlow, 
140  Mass.  218,  no  objection  seems  to  have 
been  taken  because  the  warrant  authorized 
an  appearance  "by  any  attorney  of  any  court 
of  record."  See  also  First  Nat,  Bank  v.  Oar- 
land,  109  Mich.  515,  33  L.  R.  A.  83;  Teel  v. 
Yost,  128  N.  Y.  387,  13  L.  R.  A.  796.  And  in 
Pirie  v.  H,  Stem,  Jr.,  d  Bro,  Co.  97  Wis. 
150,  it  was  held  that  a  power  authorizing  a 
confession  of  judgment  "in  any  court  of  rec- 
ord" could  be  executed  in  any  state  in  the 
Union;  disapproving,  as  does  also  the  court 
in  Michigan  in  First  Nat.  Bank  v.  Oarland, 
109  Mich.  515,  33  L.  R.  A.  83,  of  the  cases 
in  Ohio  and  Tennessee  on  which  the  defend- 
ant relies.  In  Blanck  v.  Medley,  63  111.  App. 
211,  it  was  held  that  a  warrant  of  attorney 
authorizing  "any  attorney  of  any  court  of 
record"  to  confess  judgment  could*  be  execut- 
ed by  an  attorney  in  partnership  with  the 
attorney  who  signed  the  declaration  for  the 
holder  of  the  note.  See  also  Mikeska  y. 
Blum,  63  Tex.  44. 

We  think,  therefore,  that  the  judgment 
must  be  regarded  as  rendered  by  consent  of 
the  defendant;  that  it  was  such  a  judgment 
as  the  court  which  rendered  it  had  jurisdic- 
tion to  render ;  and  that  it  is  entitled  to  full 
faith  and  credit. 

Judgment  for  the  plaintiff. 


MICHIGAN  SUPREME  COURT. 


LAMB  KNITGOODS  COMPANY,  Appt., 

r. 

LAMB  GLOVE  AND  MITTEN  COMIWNY 

et  ah 


( 


Mich. 


.) 


1.  A  man  vr1io»  as  asent  for  a  corpora- 
tion ii«lns  1il«  name,  has  negotiated  a 
•ale  of  the  property,  business,  and  goodwill 
of  the  company,  is  estopped  from  asserting 
that  the  name  Is  not  rightfully  used  by  the 
purchaser. 

S.     Tbe    name    <«Lanib    Glove    A    Mitten 

Company,''  or  any  name  in  which  the  word 
"Lamb"  occurs,  when  used  in  connection 
with  the  business  of  manufacturing  gloyes 
and  mittens  by  what  Is  known  as  the  Lamb 
stitch,  cannot  lawfully  be  used,  even  by  the 


NOTB. — As  to  the  right  to  use  one's  own 
name  when  claimed  by  another  person  as  a 
tradename,  see  also  Oato  ▼.  El  Modelo  Cigar 
Mfg.  Co.  (Fla.)  6  L.  R.  A.  823:  Vonderbank  ▼. 
Bcbinltt  (La.)  15  L.  R.  A.  462,  and  note;  Fish 
44  L.  R.  A. 


man  named  Lamb  who  Inyented  the  stitch^ 
when  he  has  transferred  his  right  In  a  simi- 
lar business  previously  carried  on  to  a  corpo- 
ration named  "Lamb  Knitting  Goods  Com- 
pany.** which  conducts  such  business  In  an- 
other town  in  the  same  state. 

(May  9,  1899.) 

APPEAL  b^  complainant  from  a  decree  of 
the  Circuit  Ck>urt  of  Shiawassee  County 
in  favor  of  defendants  in  a  proeeeJinj; 
brought  to  enjoin  defendants  from  using  t)io 
word  "Lamb"  in  their  corporate  name.  Re- 
versed, 

The  facts  are  stated  in  the  opinion. 

Mr.  Hueli  P«  Stewart,  with  Mr,  Fred 
Ifc  Chappell,  for  appellant: 

The  defendant  company  should  be  re- 
strained from  further  use  of  the  name  as  » 


Bros.   Wagon  Co.  ▼.  Fish   (Wis.)    16  L.   R.  A. 
453 :  Ohas.  S.  Higglns  Co.  ▼.  Hlggins  Soap  Co. 
(N.  Y.)  27  L.  R.  A.  42 :  and  Bingham  School  t 
Gray  (N.  C.)  41  L  R.  A.  248. 
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corporate  name,  by  the  injunction  oi  this 
court. 

2  Cook,  Stock  k  Stockholdere,  S  699; 
HolmeSy  B.  d  H,  v.  HolmeSf  B,  d  A.  Mfg.  Co. 
37  Ck)nn.  276,  0  Am.  Rep.  324 ;  Chaa.  8.  Hig- 
gina  Co.  v.  Hig  gins  Soap  Co.  144  N.  Y.  462, 
27  L.  R.  A.  42 ;  Morse  Ttciat  Drill  d  Mach. 
Co.  T.  Morse,  103  Mass.  73,  4  Am.  Rep.  513, 
ityera  v.  Kalamazoo  Buggy  Co,  54  Mich. 
215,  52  Am.  Rep.  811. 

The  defendants  should  be  restrained  from 
using  the  name  or  word  "Lamb"  in  advertis- 
inff  knit  goods,  in  marking  the  same,  or  in 
referring  to  the  same. 

Le  Page  Co.  v.  Russia  Cement  Co.  5  U.  S. 
App.  112,  51  Fed.  Rep.  941,  2  C.  C.  A.  555,  17 
L.  K.  A.  354;  Chas.  8.  Higgina  Co.  v.  Higgins 
Soap  Co.  144  N.  Y.  462,  27  L.  R.  A.  42 ; 
Morse  Twist  Drill  d  Mach.  Co.  v.  ifor^e,  103 
Mass.  73,  4  Am.  Rep.  513;  McLean  v.  Flem- 
ing, 96  U.  S.  245,  24  L.  ed.  828 ;  Beal  v. 
Chaae,  31  Mich.  490;  Myers  t.  Kalamazoo 
Buggy  Co.  54  Mich.  215,  52  Am.  Rep.  811; 
Clark  Thread  Co.  v.  Armitage,  67  Fw.  Rep. 
896;  Thorley  Cattle  Food  Co.  v.  Masson, 
Cox,  Manual  Trademark  Cases,  Na  668; 
Keddaway  v.  Banham  [1896]  A.  C.  214; 
Raymond  v.  Royal  Baking  Powder  Co.  55 
U.  S.  App.  575,  85  Fed.  Rep.  231.  29  C.  C.  A. 
245;  Singer  Mfg.  Co.  y.  June  Mfg.  Co.  163 
U.  S.  169,  41  L.  ed.  118. 

A  corporation  choosing  a  name  has  an  in- 
finite variety  of  names  and  combinations  of 
names  from  which  to  choose,  and  there  is 
not  the  slightest  excuse  for  one  corporation 
adopting  a  name  that  has  for  its  prominent 
feature  the  same  name  which  is  prominent  in 
the  name  of  another  company. 

Clark  Thread  Co.  ▼.  ArmUage,  67  Fed. 
Rep.  896. 

Defendants  should  adopt  a  name  wherein 
they  would  not  be  required  to  take  pains  tu 
distinguish  it  from  the  complainant  com- 
pany; and  the  fact  that  they  have  adopted 
a  name  requiring  explanations  is  one  of  the 
things  the  complainant  complains  of. 

P%llshury  V.  Pillshury- Washburn  Flour 
MilU  Co.  24  U.  S.  App.  395,  64  Fed.  Rep. 
841,  12  C.  C.  A.  432. 

Numerous  cases  are  on  record  in  which 
parties  have  been  restrained  in  the  use  of 
their  own  name  even,  where  they  used  it 
fraudulently. 

William  Rogers  Mfg.  Co.  v.  Rogera  d  8. 
Mfg.  Co.  11  Fed.  Rep.  495;  Morgan  v.  Rog- 
ers, 19  Fed.  Rep.  596;  Pillahury  v.  Pillshuru- 
Washburn  Flour  Mills  Co.  24  U.  S.  App.  395, 
64  Fed.  Rep.  841,  12  C.  C.  A.  432;  William 
Rogers  Mfg.  Co.  v.  R.  W.  Rogers  Co.  66  Fed. 
Rep.  56;  Walter  Baker  d  Co.  v.  Baker,  77 
Fed.  Rep.  181 ;  Walter  Baker  d  Co.  v.  Baker, 
87  Fed.  Rep.  209;  Allegretti  Chocolate 
Cream  Co.  v.  Keller,  85  Fed.  Rep.  643 ;  Lan- 
dreth  V.  Landreth,  22  Fed.  Rep.  41. 

The  use  of  any  other  name  with  fraudulent 
intent  should  be  restrained. 

Singer  Mfg.  Co.  v.  June  Mfg.  Co.  163  CJ. 
S.  169,  41  L.  ed.  118. 

The  mere  shape  of  the  package,  other 
things  being  similar,  should  be  restrained. 

Cook  d  B.  Co.  V.  Ross,  73  Fed.  Rep.  203; 
•  2  Cook,  Stock  k  Stockholders,  S  699,  p.  1013 ; 
.  Holmes,  B.  d  H.  v.  Holmes,  B.  d  A.  Mfg.  Co. 
.  44  L.  R.  A. 


37  Conn.  278,  9  Am.  Rep.  324;  26  Am.  ft  Bng, 
£nc.  Law,  p.  260. 

Messrs.  Caliill  ft  Iiauck,  for  app^lees: 

While  it  is  true  that  a  man  may  part  with 
the  right  to  use  his  own  name  in  connection 
with  a  business,  such  right  can  oiily  be 
parted  with  by  exi)re88  agreement;  nor  does 
a  man  part  with  his  right  to  engage  in  busi- 
ness under  his  own  name  by  the  sale  of  a 
former  business,  together  with  the  goodwill 
of  the  business. 

Churton  v.  Douglas,  Johns.  V.  C.  (Eng.) 
174;  WiUiams  v.  Faarand,  88  Mich.  492,  14 
L.  R.  A.  161;  Beal  v.  Chase,  31  Mich.  490; 
Grow  V.  SelignuM,  47  Mich.  607,  41  Am. 
Rep.  737 ;  Myers  y.  Kalamazoo  Buggy  Co.  54 
Mich.  215,  52  Am.  Rep.  811. 

The  transfer  of  a  business,  including  iU 
goodwill,  from  one  concern  to  another,  where 
it  does  not  expressly  include  a  sale  of  the 
name  and  contain  a  covenant  against  goins 
into  the  same  business  elsewhere,  will  not  ol 
itself  be  construed  to  prevent  the  seller  from 
engaging  in  a  similar  business  elsewhere,  if 
he  does  so  without  attempting  to  mislead  and 
deceive  the  public. 

Williams  v.  Farrand,  88  Mich.  473,  14  Jx 
R.  A.  161,  and  cases  cited  at  pp.  490-493  ;fitt- 
preme  Lodge  K.  of  P.  v.  Improved  Order  K. 
of  P.  113  Mich.  133,  38  L.  R.  A.  658;  Hazel- 
ton  Boiler  Co.  v.  Hazelton  Tripod  Boiler  Co. 
142  III.  494;  Duryea  v.  National  Starch 
Mfg.  Co.  46  U.  S,  App.  649,  79  Fed.  Rep. 
651,  25  C.  C.  A.  139;  Fish  Bros.  Wagon  Co. 
V.  LaBelle  Wagon  Works,  82  Wis.  646,  16 
L.  R.  A.  453;  Singer  Mfg.  Co.  v.  June  Mfg. 
Co.  163  U.  S.  169,  41  L.  ed.  118. 

Defendants  are  not  responsible  for  blun- 
ders made  by  the  business  community  in  not 
distinguishing  between  the  two  concerns. 

Turton  y.  Turton,  L.  R.  42  Ch.  Div.  128; 
Supreme  Lodge  K.  of  P.  v.  Improved  Order 
K.  of  P.  113  Mich.  133,  38  L.  R.  A.  658. 

The  term  "Lamb  Knit"  is  descriptive  and 
generic,  and  is  not  capable  of  being  appro- 
priated as  property. 

26  Am.  ft  Eng.  Rnc.  Law,  pp.  289,  295; 
Ooodyear's  India  Rubber  Olove  Mfg.  Co.  v. 
Goodyear  Rubber  Co.  128  U.  S.  598^32  L.  ed. 
535;  Corbin  v.  Gould,  133  U.  S.  308,  33  T^ 
ed.  611:  Ball  v.  Siegel,  116  III.  137. 

A  trademark  is  Uie  name,  symbol,  figure, 
letter,  form,  or  device  adopted  and  us^  by 
manufacturer  or  merchant  to  desiirnate  the 
goods  that  he  manufactures  or  sells,  and  to 
distincruish  them  from  thoee  manufactured 
or  sold  by  another,  to  the  end  that  they  may 
be  known  in  the  market  as  his,  and  must  be 
purely  arbitrary. 

6  Wait,  Act.  &  Def.  21  e^  seq.;  Amoskeag 
Mfg.  Co.  V.  Trainer,  101  U.  S.  60,  25  L.  ed. 
996 ;  McLean  v.  Fleming,  96  U.  S.  264.  24  I^ 
ed.  832;  26  Am.  ft  Eng.  Enc.  Law,  p.  241. 

The  purpose  of  a  trademark  is  ( 1 )  to  pro- 
tect the  party  using  it  from  competition; 
(2)  to  protect  the  public  from  imposition. 
26  Am.  ft  Eng.  Enc  Law,  p.  241,  note  1, 
nnd  p.  340. 

The  right  to  the  trademark  is,  in  the  bill, 
based  upon  the  alleged  fact  that  it  uses  a 
peculiar  stitch  in  the  manufacture  of  its 
goods,  which  it  says  have  come  to  be  known 
as  ''Lamb  Knit"  because  of  such  stitch.    The 
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words,  than,  sjre  not  arbitrary,  but  descrip- 
tiTe,  and  rcdate  to  the  method  of  manufac- 
ture, and  no  trademark  can  be  secured  in 
•uch  words. 

26  Am.  k  Eng.  Enc.  Law,  p.  295. 

A  trademark  must  be  adopted  and  applied 
by  the  manufacturer  or  merchant  to  hU 
goods,  with  his  name  and  address,  and  the 
goods  sold  in  the  open  market. 

26  Am.  ft  Eng.  Enc.  Law,  pp.  348  et  aeq.; 
Candee  v.  Deere,  54  111.  439,  5  Am.  Rep. 
126;  Kohler  Mfg,  Co.  v.  Beahore,  53  Fed. 
Rep.  262. 

The  trademark  must  be  affixed  to  the 
goods  themselves.  The  use  of  the  mark  on 
advertising  matter  alone  does  not  create  a 
right. 

26  Am.  k  Eng.  Enc.  Law,  p.  358,  and  cases 
-cited;  Browne,  Trademarks,  §S  91,  305. 

Montgomery,  J.,  delivered  the  opinion 
•of  the  court : 

The  complainant  avers  by  its  bill  of  com- 
plaint that  it  is  a  corporation,  with  its  home 
ofDces  at  Colon,  Michigan;  that,  prior  to  its 
organization,  the  defendant  Isaac  W.  Lamb 
Lad  organized  a  company  at  Concord,  Michi- 
^n,  known  as  the  "Lamb  Knitting  Com- 
pany," and  that  at  the  time  of  complainant's 
organization  it  acquired  all  of  the  property, 
business,  and  goodwill  of  the  Lamb  Knitting 
Company  from  Isaac  W.  Lamb,  and  paid  a 
valuable  consideration  therefor;  that,  at  the 
time  of  the  organization  of  the  complainant, 
Isaac  W.  Lamb  was  interested  in  the  organ- 
ization of  the  company  and  raised  a  large 
amount  of  the  capital  stock;  that  the  com- 
plainant assumed  the  name  of  the  "I^unb 
Knittinff-Goods  Company,"  with  the  knowl- 
edge and  consent  and  at  the  desire  of  Isaac 
W.  Lamb;  that  the  complainant  was-organ- 
ized  to  conduct  a  business  similar  to  that 
which  had  been  previously  conducted  by  the 
Lamb  Knitting  Company,  which  was  the 
manufacture  and  sale  of  knitted  goods,  prin- 
cipally gloves  and  mittens;  that  these  gloves 
and  mittens  had  in  the  main  been  knitted 
with  a  peculiar  stitch,  and  that  from  the 
<!onnection  of  complainant's  name  with  said 
goods  the  peculiar  stitch  had  become  known 
as  the  "Lamb  Stitch;"  that  gloves  and  mit- 
tens may  be  manufactured  by  the  same  ma- 
chine with  a  different  stitch,  which  will  be 
equal  to  the  complainant's  in  durability; that 
the  stitch  used  by  the  complainant  is  for  the 
purpose  of  distin^i&hing  complainant's 
goods ;  that,  after  the  organization  of  com- 
plainant, Isaac  W.  Lamb  was  in  its  employ 
tor  a  number  of  years  as  superintendent,  but 
that  he  had  become  dissatisfied,  and  left 
complainant's  employ  on  the  8th  of  April, 
1892;  that  thereaiter  he,  with  the  assistance 
of  others,  organized  a  company  known  as  the 
"Lamb  Glove  k  Mitten  Company,"  at  Perry, 
Michigan,  and  commenced  to  manufacture 
gloves  and  mittens  knitted  with  the  same 
peculiar  stitch  as  that  employed  by  the  com- 
plainant; that  the  name  adopted  by  the  de- 
fendant company  is  similar  to  that  adopted 
4>y  the  complainant,  and  that  purchasers  and 
dealers  are  deceived  thereby,  and  buy  the 
goods  of  the  defendant  believing  them  to  be 
the  goods  of  the  complainant ;  that  the  busi- 
44  L.  R.  A. 


ness  of  the  complainant  has  been  damaged 
thereby.  Complainant  avers  that  it  is  enti- 
tled to  the  exclusive  use  of  the  word  "Lamb" 
in  connection  with  knit  goods  of  any  descrip- 
tion, and  to  the  word  '*Lamb"  in  its  corpo- 
rate name;  that  it  has  the  exclusive  right  to 
use  the  peculiar  stitch;  and  that  for  tills  rea- 
son the  words  "Lamb  Knit"  have  become  and 
are  a  valid  trademark  at  common  law.  The 
bill  prays  an  accountiiis  and  an  injunction. 
The  answer  admits  that  the  complainant 
assumed  the  name  of  the  "Lamb  Knit-Goods 
Company,"  with  the  knowledge  and  consent 
of  Isaac  W.  Lamb,  but  denies  that  the  com- 
plainant is  entitled  to  the  exclusive  use  of 
the  words  "Lanb  Knit"  goods,  or  the  use  of 
the  word  "Lamb"  in  connection  with  other 
words  indicating  knitted  goods.  The  answer 
also  admits  that  the  complainant  acquired 
all  the  property,  business,  and  goodwill  of 
the  Lamb  Knitting  Company,  but  avers  that 
Lnmb  acted  in  the  transaction,  not  for  him- 
self, but  as  agent  for  the  Lamb  Kiiitting 
Company.  The  answer  also  admits  that  the 
defendant  corporation  organized  with,  and  is 
conducting  a  business  under,  the  name  of 
the  "Lamb  Glove  k  Mitten  Company,"  but 
denies  the  allegation  that  this  name  is  so 
similar  to  complainant's  as  to  mislead  pur- 
chasers and  dealers.  The  answer  further 
avers  that  the  peculiar  stitch  adopted  by 
complainant  has  been  in  common  use  for 
many  years;  that  the  defendant  Lamb  was 
the  inventor  of  a  knitting  machine  upon 
which  this  stitch  was  made,  and  that  he  sold 
the  rights,  under  patents  granted  to  him,  to 
the  Lamb  Knitting-Machine  Company  of 
Rochester,  New  York,  and  the  Lamb  Knit- 
ting Machine  Company  of  Springfield,  Mas- 
sachusetts, which  companies  consolidated  un- 
der the  name  of  the  "Lamb  Knitting-Ma- 
chine Company  of  Chicopee  Falls,  Massachu- 
setts," and  that  this  last-named  corporation 
is  still  doing  business  under  the  name  of  the 
"Lamb  Manufacturing  Company,"  and  is 
manufacturing  Lamb  knitting  machines;  that 
in  1868  defendant  Lamb  invented  a  machine 
for  knitting  many  kinds  of  knit  goods,  and 
procured  a  patent  thereon,  and  afterwards 
procured  patents  on  various  improvements; 
that  in  1885  he  issued  printed  directions  for 
usins  the  "New  Lamb  Knitter,"  manufac- 
tured by  the  New  Lamb  Knitting  Company  of 
Jackson,  Michigan;  that  a  large  number  of 
persons  purchased  these  machines;  that  a 
lar^e  number  of  the  persons  and  corporations 
which   use  these    machines   advertise  such 

foods  as  made  by  the  Lamb  knitters,  and  that 
he  name  of  '"Lamb"  as  applied  to  knittin? 
machines,  and  the  terms  "Lamb  Knit"  and 
"Lamb  Goods,"  have  been  in  common  use  in 
this  country,  by  a  large  number  of  different 
persons,  firms,  and  corporations,  for  more 
than  twenty  years.  The  case  was  heard  on 
pleadings  and  proofs,  and  the  bill  dismissed. 
Complainant  appeals. 

We  arc  well  satisfied  that  the  complainant 
has  not  established  its  right  to  the  exclusive 
use  of  the  term  "Lamb  Knit."  The  testi- 
mony shows  that  goods  manufactured  on  the 
Lamb  machine  were  in  common  use  many 
^ears  before  the  organization  of  complainant 
company,  and  that  to  distinguish  such  goods 
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from  coods  knitted  on  other  machines  thcv 
were  deeiffnated  as  *'Laiub  Goods,"  "Lamb 
Machine  Goods/'  or  ''Lamb  Knit  Goods." 
It  also  appears  that  the  peculiar  stitch  which 
complainant  claims  the  exclusive  right  to 
was  in  conunon  use  before  complainant 
adopted  it. 

The  case  narrows  down  to  the  single  ques- 
tion whether  the  defendant  infringed  tlic 
rights  of  complainant  by  the  use  of  a  corpo- 
rate name  so  similar  to  that  of  complainant 
AH  to  mislead  the  public,  and,  if  so,  what  rem- 
edy ou^ht  to  be  applied.  There  can  be  no 
doubt  tnat  by  the  transfer  to  the  complain- 
ant of  the  goodwill  of  the  Lamb  Knitting 
Company  it  was  the  intention  of  the  defend- 
ant Lamb  to  grant  the  right  to  use  his  name 
in  connection  witli  the  complainant's  bu.si- 
ncss.  In  fact,  he  assisted  in  organizing  the 
corporation,  and  became  a  stockholder  in  the 
complainant  company.  The  statute  (How. 
Anno.  St&t.  S  4161 )  authorizes  the  formation 
of  a  corporation,  and  provides  that  no  two 
companies  shall  use  the  same  name  or  a  name 
so  similar  as  to  be  liable  to  mislead.  It  is 
contended  that  the  defendant  Lamb  has  en- 
tered into  no  express  agreement  not  to  use 
his  own  name,  and  that  Mr.  Lamb,  in  mak- 
ing a  sale  of  the  Lamb  Knitting  Company  to 
the  complainant,  was  acting  on  behalf  of  the 
Concord  company,  and  that  the  Concord  com- 
pany could  not,  and  Mr.  Lamb  did  not,  sell 
the  exclusive  right  to  use  Mr.  Lamb's  name, 
ror  undertake  that  he  would  not  engage  in 
any  similar  business  elsewhere.  It  appears, 
however,  that  the  proposition  to  the  promot- 
ers of  complainant  came  from  Mr.  Lamb, 
and,  as  before  stated,  he  is  estopped  from  as- 
serting that  the  company  did  not  take  its 
name  rightfully.  Reference  is  made  to  the 
case  of  Williams  v.  Farrand,  88  Mich.  473, 
14  L.  R.  A.  161.  That  case,  however,  recog- 
nizes a  distinction  between  a  corporate  name 
and  that  of  a  partnership.  In  the  majority 
opinion  it  is  said :  "A  corporate  name  is  re- 
garded in  the  nature  of  a  trademark,  even 
though  composed  of  individual  names,  and  its 
simulation  may  be  restrained.  After  adoption 
it  follows  the  corporation."  Reference  is  also 
made  to  Supreme  Lodge  K.  of  P,  v.  Improved 
Order  K.  of  P.  113  Mich.  133.  38  L.  R.  A.  658. 
In  the  latter  case  there  was  no  evidence  that 
any  person  had  been  misled,  and,  while  the 
case  is  riear  the  line,  the  court  held  that  the 
rights  of  complainant  had  not  been  in- 
fringed. In  the  present  case  the  testimony 
shows  that  dealers  have  been  misled,  and  in 
view  of  the  fact  that  the  complainant's  busi- 
ness is  largely  the  manufacture  of  gloves  and 
mittens,  and  that  the  name  "Lamb"  is  prom- 
inent in  the  corporate  name,  we  think  it  is 
likely  to  misleaa.  The  case  is  very  similar 
to  Chas.  S.  Higgins  Co.  v.  ffiggina  Soap  Co. 
144  N.  Y.  402.  27  L.  R.  A.  42.  In  that  case 
the  plaintiff's  name  did  not  describe  its  busi- 
ness. The  business  was.  in  fact,  the  manu- 
facture and  sale  of  soap.  The  court  re- 
strained the  defendant  from  carrying  on  the 
business  in  the  name  of  the  Higgins  Sonp 
Company.  The  court  held  that,  even  if  the 
name  was  assumed  in  good  faith,  without 
design  to  mislead  the  public  and  acquire  the 
plaintiff's  trade,  the  defendant,  knowing  of 
44  L.  R.  A. 


the  fact,  must  be  held  to  the  same  responsi- 
bility. See  also  holmes,  B.  d  H,  v.  Holmes^ 
n.  i£  A,  Mfg.  Co.  37  Conn.  278,  9  Am.  Rep. 
324 ;  Myers  v.  Kalamazoo  Buggy  Co.  54  MicL. 
215,  52  Am.  Rep.  811;  Frazer  v.  Fraaor  Lvr 
bricator  Co.  121  111.  147;  Pillshury  v.  PUU- 
hury-Washbum  Flour  Mills  Co.  24  U.  S. 
App.  395.  04  Fed.  Rep.  841,  2  C.  C.  A.  432; 
Mealier  Baker  d  Co.  v.  Baker,  87  Fed.  Rep. 
209.  It  is  true  that  the  business  office  of  de- 
fendant is  not  located  in  the  same  village  as 
that  of  complainant,  but  it  appears  that  the 
business  has  been  conducted  through  agents 
largely,  and  that  the  public  have  in  numer- 
ous instances  been  deceived.  We  think  the- 
case  falls  within  the  class  in  which  protec- 
tion should  be  afforded. 

The  decree  uoili  be  reversed,  and  a  decree^ 
entered  restraining  the  defendant  from  con- 
tinuing the  use  of  the  corporate  name  "Lamb 
Clove  &  Mitten  Company,"  or  an^  name  in 
which  the  word  "Lamb"  appears,  in  connec- 
tion with  other  words  indicating  a  business 
similar  to  that  of  complainant.  Subject  to- 
this  restriction,  defendant  is  at  liberty  to  ad- 
^X:rtise  its  goods  as  made  on  the  Lamb  kmit- 
ting  machine. 

The  other  Justices  concur. 


Clarence  CONELY  et  al. 

V. 

Charles  P.  COLLINS  et  al.,  Plffs.  in  Err, 


( 


Mich. 


.) 


1.  An  aarent  to  nTbom  are  Intmated  tbc> 
entire  mnnn^enient  and  control  of  a 
corporation  whose  stockholders  hold  do 
meetings  has  power  to  make  an  assignment 
of  Its  property  for  Its  creditors. 

2.  A  con-^eyance  of  property  of  a  cor-- 
poratlon  in  trust  to  be  sold  and  the  pro- 
ceeds applied  to  the  payment  of  indebtedness, 
also  authorising  the  trustee  to  collect  so- 
counts  and  use  the  proceeds  In  payment  ol 
debts,  but  providing  that  any  surplus  should 
be  returned  to  the  corporation  or  its  assigii8» 
is  an  assignment  for  the  benefit  of  creditors, 
and  not  a  mere  mortgage. 

(March  14,  1899.) 

ERROR  to  the  Circuit  Court  for  Wayne 
Coimty  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  obtain  pav 
sefosion  of  certain  lumbeor  which  had  been  tak- 
en by  defendants  under  a  writ  of  attachment. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Keena  ft  Iiicktiier,  for  plain- 
tiffs in  error: 

There  is  no  implied  authority  in  the  super* 
intendent  of  a  corporation  to  make  an  as- 
signment for  the  benefit  of  creditors. 

Kalamazoo  Novelty  Mfg.  Co.  y.  MoAHster^ 
36  Mich.  327 ;  Nero  York  Iron  Mine  v.  First 
Nat.  Bank,  39  Mich.  644;  McCullough  v. 
Moss.  5  Denio.  567;  Murray  v.  Ecut  India 

Note. — On  the  question  whether  a  preference 
by  mortgage  or  sale  is  an  assignment  for  credit- 
ors, see  note  to  Tittle  v.  Vanleer  (Tex.)  ST 
L.  R.  A.  337. 
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-Co.  5  Bam.  &  Aid.  204 ;  Benedict  t.  Lansing, 
5  Denio,  283;  The  Floyd  AGoeptancesJWaXl. 
666,  19  L.  ed.  169;  Doyle  ▼.  Mizner,  42 
Mich.  341;  Delta  Lumber  Co,  t.  Williatna, 
73  Mich.  86;  Kendall  t.  Biehop,  76  Mich. 
€34 ;  Hartford  Iron  Min,  Co,  ▼.  Cambria  if /y. 
6*o.  80  Mich.  495;  Marquette  di  0.  R,  Co,  v. 
ro^t,  28  Mich.  293 ;  3  Am.  k  Eng.  £nc.  Law, 
2d  ed.  p.  23 ;  Goodyear  Rubber  Co.  ▼.  George 
D,  Scott  Co,  96  Ala.  440. 

Even  if  Hathaway  did  have  authority  to 
execute  the  paper,  it  is  void  as  violating 
How.  Stat.  §  6184,  a«  to  trusU,  and  S  8739  as 
to  voluntary  assignments. 

The  deed  is  a  trust  deed. 

An  assignment  which  conveys  practically 
-all  of  the  property  of  a  debtor  for  the  bene- 
fit of  creditors  is  a  general  assignment  with- 
in the  meaning  of  How.  Stat.  $  8739. 

Pettibone  v.  Byrne,  97  Mich.  85 ;  Du  Bose 
V.  Carlisle,  51  Ala.  592;  Bishop  v.  Catlin,  23 
Vt.  71 ;  Krug  v.  McOilliard,  76  Ind.  28. 

The  prefisrence  of  the  Bay  City  Manufac- 
turing Company  would  be  enough  to  vitiate 
the  entire  assignment,  but  the  additional  di- 
rection that  the  accounts  attached  are  to  be 
paid  in  the  order  named  makes  it  still  fur- 
ther illegal. 

Kendall  v.  Bishop,  76  Mich.  634;  Petti- 
hone  V.  Byrne,  97  Mich.  85 ;  Warner  v.  LittU- 
field,  89  Mich.  329;  Hill  v.  Mallory,  112 
Mich.  387;  Buniham  v.  Haskins,  .79  Mich. 
35. 

The  trust  bill  of  sale  is  void  under  How. 
Stat.  S  6203,  as  being  made  with  intent  to 
liinder,  delay,  or  defraud  creditors,  and  on 
this  the  jury  should  have  been  allowed  to 
pass. 

Bendeisony,  Moody,  100  Mich.  553;  Whit- 
<iker  Iron  Co.  y.  Preston  Nat,  Bank,  101 
Mich.  146. 

PlaintiflTs  cannot  recover  because  the  deed 
from  Lynch  to  Conely  &,  Co.  was  void  as  to 
creditors,  since  Conely  A,  Co.  were  aware  that 
the  value  of  the  lumber  they  took  was  large- 
ly in  exceed  of  the  amount  of  the  indebted- 
ness of  the  company  to  them. 

Oumberg  v.  Treusch,  110  Mich.  451; 
Hough  V.  Dickinson,  58  Mich.  89 ;  Bedford  v. 
Penny,  68  Mich.  428. 

Mr.  Jolin  D.  Conely,  with  Messrs. 
Sang,  Terkes,  A  Duffle,  for  defendants  in 
■error : 

The  difference  between  a  chattel  mortgage 
-and  a  common-law  assignment  is  that  one  is 
a  conditional  transfer  of  property  and  the 
•other  is  an  absolute  transfer. 

Warner  v.  Littlefield,  89  Mich.  340. 

The  absolute  title  to  the  property  did  not 
pass  to  Lynch. 

An  assignment  by  a  debtor  to  his  creditor 
•of  personal  property  upon  trust  to  sell  and 
pay  his  debt  with  resei-vation  to  himself  of 
the  surplus  if  any  there  be,  is  held  to  be  in 
effect  a  mortgage. 

Warner  v.  Littlefield,  89  Mich.  338;  Jones, 
Chatt  Mortg.  §  352. 

The  fact  that  a  chattel  mortgage  is  made 
to  a  trustee  makes  no  difference. 

Bagg  v.  Jerome,  7  Mich.  145;  Adams  v. 
Niemann,  46  Mich.  136;  Walker  v.  White,  60 
Mich.  429;  Lyon  v.  Ballentine,  63  Mich.  97; 
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Warner  v.  Littlefield,  89  Mich.  329;  Cluett 
V.  Rosenthal,  100  Mich.  193. 

The  instrument  must  be  read  as  a  whole, 
and  the  intent  gathered  from  its  entire  con- 
tents. 

IVamer  v.  Littlefield,  89  Mich.  335;  Mo- 
Morran  v.  Moore,  113  Mich.  101 ;  Austin  v. 
First  Nat.  Bank,  100  Mich.  613. 

The  deed  was  to  hinder  and  delay  credit- 
ors; this  alone  would  not  make  it  void. 

Olmstead  v.  Mattison,  45  Mich.  617;  Jor- 
dan V.  White,  38  Mich.  253. 

Whenever  a  corporation  permits  the  su- 
perintendent to  have  such  powers  as  the  one 
m  this  case  exercised  a  mortgage  given  by 
him  on  the  assets  of  the  corporation  to  se- 
cure creditors,  and  other  contracts,  are 
valid. 

Preston  Nat,  Bank  v.  Oeorge  T,  Smith 
Middlings  Purifier  Co.  84  Mich.  364 ;  Michi- 
gan Slate  Co,  V.  Iron  Range  d  H,  B,  R.  Co. 
101  Mich.  27;  Sarmiento  v.  Davis  Boat  d 
Oar  Co,  106  Mich.  302 ;  PooU  v.  West  Point 
Butter  d  Cheese  Asso.  30  Fed.  Rep.  513. 

Iiong,  J.,  delivered  the  opinion  of  the 
court: 

This  action  of  replevin  was  brought  in  the 
Wayne  circuit  court,  and  about  $300  worth 
of  lumber  was  taken  under  the  writ.  Plain- 
tiffs had  verdict  and  judgment  by  direction 
of  the  court.     Defendants  bring  error. 

It  appears  that  in  1894,  one  Gilbert  Hath- 
away executed  in  behalf  of  the  Mascotte 
Lumber  Company  a  conveyance  of  that  com- 
panv's  stock  in  trade,  oonsisting  mostly  of 
lumber,  to  Thomas  H.  Lynch,  upon  certain 
conditions,  therein  named,  which  will  bo 
spoken  of  more  at  large,  and  which  convey- 
ance empowered  Lynch  to  sell  the  property 
and  pay  certain  debts,  according  to  a  sched- 
ule attached.  After  Lynch  had  paid  part  of 
these  debts,  he  sold  the  entire  remaining 
stock,  except  a  portion  that  was  claimed  by 
Salliott  &  Ferguson,  to  the  plaintiffs.  Un- 
der this  sale  an  indebtedness  due  to  the  plain- 
tiffs was  canceled,  and  their  note  given  for 
the  balance.  Very  shortly  after,  the  defend- 
ants in  this  suit  attached  the  stock  thus 
transferred  to  the  plaintiffs,  and  took  it 
into  possession.  Tliereupon  this  suit  in 
replevin  was  brought,  and  the  property  taken 
by  plaintiffs. 

1.  It  was  contended  by  the  defendants  be- 
low, and  is  contended  here,  that  the  convey- 
ance executed  by  Hathaway  was  illegal,  and 
transferred  nothing,  for  the  reason  that 
Hathaway,  as  shown  by  the  evidence  in  the 
case,  had  no  authority  to  execute  it.  The 
court  below,  in  passing  upon  this  question, 
said:  "To  determine  what  Hathaway's  au- 
thority was,  you  should  look  rather  at  what 
he  did  by  the  assent  of  the  stockholders,  than 
by  what  he  called  himself."  It  appears  that 
the  stockholders  of  the  Mascotte  Lumber 
Company  were  Sarah  V.  Bishop,  Susan  Sage, 
Came  P.  Schnoor,  and  Jonn  C.  Hartz. 
Sarah  V.  Bishop  was  Hathaway's  aunt,  Su- 
san Sage  his  gi-andmother,  and  Carrie  F. 
Schnoor  became  his  wife.  John  C.  Hartz 
was  second  cousin  to  Carrie  F.  Schnoor, 
No  meetings  of  the  stockholders  of  the  com- 
pany were  tield,  and  apparently  the  businocis 
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was  left  with  Hathaway  to  manage  and  con- 
trol. None  of  the  stockholders  did  anything 
concerning  the  mana^emeat  of  the  business. 
Hathaway  employed  Lynch  to  assist  him,  and 
exercised  all  the  power  of  management^  of 
the  business  in  every  particular,  and  pre- 
sumably so  by  the  consent  of  the  stockhold- 
ers. He  continued  to  exercise  such  authority 
up  to  the  time  the  transfer  was  made,  June 
24,  1894.  He  h&d  as  much  power  in  the 
management  of  the  affairs  of  the  company  as 
had  George  T.  Smith  in  the  case  of  Preston 
'Nat.  Bank  v.  Oeorge  T,  Smith  Middlings 
Purifier  Co.  84  Mich.  364 ;  and  in  that  case  it 
was  held  that  Smith  had  the  power  to  execute 
the  mortgage  on  the  assets  of  the  company. 
This  case  was  followed  and  approved  in 
Michigan  Slate  Co.  v.  Iron  Range  d  H.  B. 
R.  Co.  101  Mich.  14.  The  court  below  was 
not  in  error  in  holding  that  Hathaway  had 
power  to  execute  the  conveyance. 

2.  It  is  claimed  that  the  conveyance  was 
void  under  the  provisions  of  §§'6184  and 
8739,  How.  Anno.  Stat.,  or  at  least  tha;t  the 
question  should  have  been  left  to  the  jury  to 
determine  whether  it  was  made  for  the  pur- 
pose of  hindering  and  defrauding  creditors, 
and  therefore  void  under  the  terms  of  §  6203, 
How.  Anno.  Stat.  The  claim  is  that  the 
conveyance  was  a  voluntary  assignment,  and 
that,  as  it  prefers  certain  of  the  creditors  it 
is  therefore  void  as  to  creditors.  We  think 
this  contention  is  correct,  and  that  the  court 
was  in  error  in  holding  it  to  be  a  mere  chat- 
tel mortgage.  The  conveyance  transfers  all 
the  property  of  the  Mascotte  Lumber  Com- 
pany to  Lynch  in  trust;  he  to  sell  the  same, 
and  apply  the  proceeds  to  the  payment  of  the 
indebtedness.  He  is  given  power  to  collect 
accounts  due  the  company,  and  use  the  same 
in  the  payment  of  the  debts,  the  West  Bay 
City  Manufacturing  Company  to  be  paid 
first.  The  trustee  is  to  pay  himself  $50  per 
month  after  the  unsecured  debts  are  paid; 
surplus  money  or  property  in  his  hands  to  be 
turned  back  to  the  Mascotte  Lumber  Com- 
pany or  its  assigns.  In  all  essential  particu- 
lars, the  conveyance  is  in  the  exact  form  of 
an  assignment  for  the  benefit  of  creditors.  It 
is  therefore  void,  as  it  makes  preferences. 
The  case  falls  within  Kendall  v.  Bishop,  76 
Mich.  634;  Bumham  v.  EaskinSy  79  Mich. 
35;  Pettihone  v.  Byrne,  97  Mich.  85;  Bill  v. 
Mallory,  112  Mich.  387.  The  learned  court 
below  was  of  the  opinion  that  the  case  is 
ruled  by  the  case  of  Austin  v.  First  Nat. 
Bank,  100  Mich.  613.  There  the  conveyan- 
ces were  worded  as  mortgages,  and  author- 
ized the  mortgagee  to  take  possession  upon 
default.  They  were  held  not  to  make  an  ab- 
solute title  in  the  mortgagee.  Here  Lynch 
was  authorized  to  take  possession  and  sell 
the  property.  The  assignment  conveyed  an 
absolute  title  in  the  property  to  Lynch. 

We  need  not  consider  the  other  assign- 
ments of  error,  as  the  court  should  have  di- 
rected a  verdict  in  favor  of  the  defendants. 

Judgment  is  reversed,  and  a  new  trial  or- 
dered. 

The  other  Justices  ooncur. 
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JOHN  HANCOCK  MUTUAL  LIFE  INSUBp 
ANCE  COMPANY,  Appt^ 

V, 

Elizabeth  DICK. 


( 


.Mich. 


) 


A  benellclArjr  in  a  llfe-lnsurABce  poliey 
Is  not  estopped  by  statements  in  the  prooCs 
of  loss  as  to  the  cause  of  death  which  were 
made  in  good  faith  apon  information  received 
from  the  attending  physician,  from  showing 
that  the  death  resulted  from  another  cause. 

(July  12,  1898.) 

APPEAL  by  complainant  from  a  decree  of 
the  Circuit  Court  for  Wayne  County  ii^ 
favor  of  defendant  in  a  suit  brought  to  can- 
cel the  renewal  of  a  life-insurance  policy. 
Affirmed, 
The  facts  are  stated  in  the  opinion. 
Mr.  Alfred  Rnsaell,  for  appellant: 
The  defendant  is  bound  by  tne  statement 

NOTB. — Conclusiveness    of    proof    of    loss    •» 
against  insured  or  Ms  henefioiariesm 

I.  General  rule. 
II.  In  life  insuranoo, 

a.  In  general. 

b.  Misstatements  as  to  dates,  etc 

c.  As  to  oondition  of  mind  of  insuroA, 

d.  As  to  cause  of  death. 

1.  In  general. 

2.  Coroner's  inquests,  suicide 
8.  Doctor's  eertiflcates,  etc. 

III.  In  fire  insurance. 

a.  In  general. 

b.  Misstatements  as  to  oause  of  fire, 

c.  Amount  of  loss. 

d.  Misstatements   as   to   ocoupaney    sad 

use  of  premises. 

e.  Misstatements  as  to  ownership,  ete. 

f.  Discrepancy  as  to  huUding. 

g.  Other  insurance. 

h.  Magistrates  certificate. 

This  note  Is  confined  exclusively  to  the  con- 
sideration of  the  question  of  the  conclusiveness 
of  the  proofs  of  loss  as  evidence  against  the 
insured  or  his  beneficiaries,  and  the  question 
as  to  how  far  they  are  evidence  in  his  favor 
Is  not,  therefore,  considered,  neither  Is  the  ques- 
tion of  fraud  dealt  with  herein. 

I.  Ooneral  rule. 

As  a  general  rule  a  person  Is  estopped  to 
show  the  existence  of  a  fact,  when  by  his  own 
act,  declarations,  or  conduct  It  Is  against  con- 
science that  he  should  be  permitted  to  show  the 
truth.  In  order,  however,  to  preclude  the  party, 
the  opposite  party  must  have  done  some  act 
or  changed  his  situation  In  reliance  upon  the 
statement  or  conduct  of  the  party  to  be  es- 
topped. Schmidt  V.  Mutual  City  &  Village  F.  Ina. 
Co.  55  Mich.  432.  . 

The  doctrine  of  estoppel  has  not,  however, 
been  generally  applied  in  this  class  of  cases 
for  the  reason  that  an  estoppel  is  pais 
arises  where  an  act  or  declaration  of  the  per- 
son Is  Intended  or  calculated  to  mislead  an- 
other who  has  relied  upon  it,  and  has  so  acted, 
or  refrained  from  action,  as  that  Injury  will 
befall  him  If  the  truth  of  the  act  or  declaration 
be  denied;  but  the  exhibition  of  truth,  though 
at  enmity  with  the  declaration,  does  not  create 
or  increase  or  change  the  liability.  McMaster 
V.  Insurance  Co.  of  N.  A.  65  N.  Y.  222,  229.  14 
Am.  Rep.  230:  Smiley  v.  CItlxens'  Fire  Marine 
&  L.  Ins.  Co.  14  W.  Va.  88,  40. 
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in  thA  proof  of  claim  which  she  presented, 
and  on  which  she  asked  payment,  which 
proofs  were  signed  and  sworn  to  by  the  phy- 
sician. 

The  statement  in  the  health  certificate, 
which  was  the  basis  of  the  contract  of  rein- 
surance, was  a  warranty;  the  health  certifi- 
cate being  expressly  conditioned  upon  the 
truth  of  Uie  statement  therein  contained. 

Cobb  v.  Covenant  Mut,  Ben.  Asso.  153 
Mass.  176,  10  L.  R.  A.  666. 

The  statements  of  the  insured  are  bound 
to  be  made  in  good  faith,  and  nothing  should 
be  kept  back,  because  the  insured  and  his 
family  should  know  of  his  condition,  and  the 
affent  of  the  company  cannot,  in  the  nature 
of  things,  know  about  the  condition  of  the 
insured  except  as  statements  are  made  to 
him  upon  the  subject. 

Pieamont  d  A,  L,  Ins,  Co.  v.  Ewing,  92  U. 
8.  377,  23  L.  ed.  610;  Equitable  L.  Assur. 
8oc.  v.  McElroy,  49  U.  S.  App.  548,  83  Fed. 
Rep.  631,  28  C.  C.  A.  365.- 


A  warranty  is  a  condition  precedent,  and 
its  terms  must  be  strictly  complied  with. 

Barteau  v.  Phosnix  Mut.  L.  Ins.  Co.  67  N. 
Y.  695 ;  O'Niel  v.  BuffaZo  F.  Ins.  Co.  3  N.  Y. 
122;  Hartioell  v.  Alabama  Gold  Life  Ins.  Co^ 
33  La.  Ann.  1353 ;  Day  v.  Mutual  Ben.  L.  Ins. 
Co.  1  MacArth.  41,  29  Am.  Kep.  565;  Cobb  v. 
Covenant  Mut.  Ben.  Asso.  153  Mass.  176,  10 
L.  R.  A.  666. 

The  nature  of  this  contract  imposes  upon 
the  insured  the  duty  of  disclosing  to  the 
company  every  fact  material  to  tlie  risk 
which  comes  to  his  knowledge  at  any  time 
before  the  contract  is  finally  closed. 

Equitable  L.  Assur.  8oc.  v.  McElroy,  49 
U.  S.  App.  548,  83  Fed.  Rep.  636,  28  C.  C. 
A.  365;  Piedmont  d  A.  L.  Ins.  Co.  v.  Eioing, 
92  U.  S.  377,  23  L.  ed.  610. 

A  claimant  against  a  life-insurance  com- 
pany must  proceed  upon  one  uniform  theory. 
The  beneficiary  in  the  policy  must  decide  up- 
on the  facts  which  entitle  him,  or  her,  to  re^ 
covery,  and  cannot  put  forward  one  disease 


All  the  elements  of  an  estoppel  in  pais  are 
lacking  In  the  proofs  of  loss  as  they  do  not 
create  the  liability  to  pay  the  loss,  and  do  no 
more  in  that  respect  than  to  set  running  the 
time  at  the  end  of  which  the  sum  contracted 
for  shall  become  payable,  and  at  which  action 
may  be  brought  to  enforce  the  liability.  Smiley 
▼.  Citizens'  Fire,  Marine,  &  L.  Ins.  Co.  14  W.  Va. 
38,  40;  Spencer  y.  Citizens*  Mut.  L.  Ins.  Asso. 
3  Misc.  4r>8,  460;  Mutual  Ben.  L.  Ins.  Co.  ▼. 
Newton,  22  Wall.  32,  22  L.  ed.  793;  Mutual 
Ben.  L.  Ins.  Co.  ▼.  Iflgglnbotham,  95  U.  S.  380. 
24  L.  ed.  499  ;  Phillips  y.  New  York  L.  Ins.  Co.  81 
N.  Y.  S.  R.  639;  Cluff  y.  Mutual  Ben.  L.  Ins. 
Co.  90  Mass.  817 ;  Smith  y.  Ferris,  1  Daly.  18 ; 
McM aster  y.  Insurance  Co.  of  N.  A.  55  N.  Y. 
222.  229,  14  Am.  Rep.  239. 

Since,  in  order  to  preclude  a  party  from 
showing  the  truth,  the  opposite  party  must  haye 
done  some  act  or,  changed  his  situation  in  re- 
liance upon  the  statement  or  conduct  of  the 
party  to  be  estopped,  if  an  insurance  company 
has  done  nothing  upon  the  proof  of  loss  by 
which  it  would  be  prejudiced  if  some  articles 
were  proved  on  the  trial  to  have  been  lost 
which  were  not  enumerated  in  the  proofs  of 
loss  made  out  and  furnished  to  the  company, 
the  doctrine  of  estoppel  does  not  apply  to  pre- 
vent the  claimant  from  showing  the  loss  en- 
tailed. Schmidt  y.  Mutual  City  &  Village  F. 
Ins.  Co.  55  Mich.  432,  430. 

Even  the  sworn  statement  of  the  assured 
himself  in  his  proofs  of  loss  will  not  estop  him, 
but  in  a  suit  upon  the  policy  he  may  give  evi- 
dence of  the  actual  amount  of  his  loss  and  re- 
cover accordingly.  Birmingham  F.  Ins.  Co.  v. 
Pulver,  126  111.  329,  885.  To  the  same  effect, 
Lebanon  Mut.  F.  Ins.  Co.  v.  Kepler,  106  Pa.  28  ; 
Miaghan  v.  Hartford  F.  Ins.  Co.  24  Hun,  58, 
61 ;  Parmelee  v.  Hoffman  F.  Ins.  Co.  54  N.  Y. 
193 ;  Hoffman  v.  ^tna  F.  Ins.  Co.  1  Robt.  501, 
32  N.  Y.  405,  88  Am.  Dec.  337;  McMaster  v. 
Insurance  Co.  of  N.  A.  55  N.  Y.  222,  14  Am. 
Rep.  239;  Commercial  Ins.  Co.  v.  Huckbergcr, 
52  111.  464. 

But  the  proofs  presented  to  the  company  by 
the  claimant  are  admissible  as  representations 
on  his  part  as  to  the  death  and  manner  of  death 
of  the  insured,  and  are  presented  to  the  com- 
pany in  compliance  with  the  conditions  of  the 
policy  requiring  notice  and  proof  of  death  as 
preliminary  to  the  payment  of  the  insurance 
money,  and  are  Intended  for  the  action  of  the 
company,  and  upon  their  truth  the  company 
has  a  right  to  roly,  and  therefore,  unless  cor- 
M  L.  R.  A. 


rected  for  mistake,  the  claimant  is  bound  by 
them.  Mutual  Ben.  L.  Ins.  Co.  v.  Newton,  22 
Wall.  32.  35,  22  L.  ed.  793,  795. 

In  Mutual  Ben.  L.  Ins.  Co.  v.  HIgglnbotham, 
95  U.  S.  380,  389,  24  L.  ed.  499,  503,  the  court 
refers  to  the  above  statements  as  to  the  ef- 
fect of  facts  set  forth  in  the  preliminary  proofs 
as  admissions,  and  holds  that  the  whole  of  the 
preliminary  proofs  of  death  must  be  taken  to- 
gether, and  are  evidence  of  facts  therein  stated^ 
in  favor  of  as  well  as  against  the  company. 

The  rule  as  established  in  the  above  cases 
is  followed  in  United  States  L.  Ins.  Co.  v.  Kiel- 
gast,  26  111.  App.  667,  572,  wherein  it  was 
sought  to  bind  the  claimant  by  the  proofs  de- 
livered by  htm  to  the  company. 

In  this  case  the  court  stated  that  the  rule 
was  well  settled  that  where,  in  a  suit  upon  a 
policy  of  insurance,  the  proofs  of  death  are 
offered  in  evidence  by  the  claimant,  they  are  ad- 
missible only  for  the  purpose  of  showing  per- 
formance by  the  assured  of  the  conditions  of 
the  policy  in  relation  to  preliminary  proofs. 
But  where  the  proofs  are  offered  in  evidence  by 
the  compauy,  a  somewhat  different  rule  applies^ 
and  in  that  case  they  are  admissible  as  declara- 
tions by  the  claimant,  and  are  prima  facie  evi- 
dence of  the  facts  stated  therein  against  the 
clalmaut  and  on  behalf  of  the  company. 

So.  in  Spencer  v.  Citizens'  Mut.  L.  Ins.  Asso. 
3  Misc.  458,  460,  in  deciding  that  the  proofs  of 
loss  were  not  conclusive  against  the  claimant's 
right  to  recover,  and  holding  that  nothing  but  a 
technical  estoppel  would  shut  out  the  truth,  the 
court  stated  that  the  preponderance  of  authority 
showed  that  the  preliminary  proofs  might  be 
used :  First,  for  the  purpose  of  showlug  that 
the  requirements  of  the  policy  In  that  regard 
had  been  complied  with,  and  second,  as  prima 
facU«  evidence  of  the  facts  stated  thereln- 
agaUist  the  assured  and  on  behalf  of  the  com- 
pany ;  but  that  they  were  not  conclusive  against 
the  claimant. 

This  is  also  asserted  to  be  the  rule  in  the 
case  of  Phillips  v.  New  York  L.  Ins.  Co.  31 
N.  Y.  8.  R.  636,  637,  in  which  the  court  lelled 
upon  the  Newton  and  HIgglnbotham  cases, 
supra. 

And  in  Cushmnn  v.  United  States  L.  Ins.  Co. 
70  N.  Y.  72,  79,  the  same  rule  is  upheld.  There 
the  claimant  sought  to  prove  at  the  trial  who 
the  usual  medical  attendant  of  the  assured  was, 
against  the  company's  contention  that  the  state- 
ment contained  in  the  assured's  application  for 
insurance     and     in     the     doctor's     statement 


648 


Michigan  Suprbmb  Court. 


July/ 


tuid  one  state  of  facta  under  oath  and  demand 
payment  upon  it  and  then  change  her 
^ound  of  recovery. 

New  York  Cent.  Ins,  Co,  v.  Watson,  23 
Mich.  486;  Campbell  v.  Charter  Oak  F.  d  ii, 
Ins.  Co,  90  Mass.  317  [10  Allen,  2in] ;  Irv- 
ing V.  Excelsior  F,  Ins,  Co.  1  Bosw.  607. 

Mr,  Philip  T.  Van  Zile,  for  appellee: 

For  a  mere  mistake  in  diagnosis  of  the 
disease,  or  a  vrilful  false  statement,  or  mis- 
judgment,  courts  of  justice  will  not  say  the 
company  is  to  be  relieved  of  its  contract  of 
insurance. 

Runkle  v.  Hartford  Ins.  Co.  99  Iowa,  414. 

An  honest  intentional  mistake  with  proof 
of  loss  under  a  fire  policy  will  not  necessarily 
prevent  a  recovery  even  if  notice  thereof  is 
not  given  insurers  until  the  trial. 

Parker  v.  Amazon  Ins.  Co.  34  Wis.  363; 
Waldeck  v.  Springfield  F.  d  M.  Ins.  Co.  53 
Wis.  129;  Beckett  v.  Northwestern  Masonio 
Aid  Asso,  67  Minn.  298;  Baohmeyer  v.  Mu- 
tual Reserve  Fund  Life  Asso.  82  Wis.  255, 
87  Wis.  325;  Charter  Oak  L.  Ins,  Co.  v.  Ro- 


del,  95  U.  S.  232,  24  L.  ed.  433 ;  Employers' 
Liability  Assur,  Corp,  v.  Anderson,  5  Kan. 
App.  18. 

While  the  application  and  the  certificate 
furnished  in  tnis  case  may  be  a  warrant}, 
it  is  only  a  warrantv  that  the  assured  is  in 
as  good  health  as  when  first  examined  upon 
his  application  for  said  policy. 

At  most  this  warranty  will  only  be  held 
to  warrant  that  he  was  at  the  time  free  from 
disease  or  ailment  that  afifected  the  general 
soundness  or  healthfulness  of  his  system  seri- 
ously, not  a  mere  temporary  indi.sposition 
which  does  not  tend  to  weaken  or  undermine 
the  constitution  of  the  assured. 

Kettenbach  y.  Omaha  Life  Asso.  49  Neh. 
842;  Piedmont  d  A.  L.  Ins.  Co.  v.  Ewing,  92 
U.  S.  377,  23  L.  ed.  610;  Pudritzky  v.  Su- 
pretne  Lodge  K.  of  H.  76  Mich.  42S  -.  Hann  v. 
National  Union,  97  Mich.  513;  Plumb  v. 
Penn  Mut.  L.  Ins.  Co.  108  Mich.  94. 

A  court  of  equity  will  not  make  a  decree 
on  slight  or  uncertain  proofs  that  will  result 
in  canceling  or  forfeiting  this  policy. 


famished  In  accordance  with  the  terms  of  the 
policy  were  binding  upon  the  claimant  as  the 
latter  statement  was  untrue. 

In  Goldschmldt  v.  Mutual  L.  Ins.  Co.  102  N. 
Y.  486,  491,  wherein  the  company  sought  to 
give  in  evidence  the  testimony  of  the  coroner's 
Inquest  annexed  to  the  proofs  of  death  which 
were  In  all  respects  complete  without  such 
testimony,  and  fully  complied  with  the  require* 
meuts  of  the  policy,  the  claimant's  contention, 
that  proofs  of  death  were  not  admissible  In  evi- 
dence "except  so  far  as  they  are  evidence  of  the 
death  as  required  by  the  rules  of  the  company, 
and  of  the  plaintllTs'  present atlon  of  proof  to 
the  company  under  their  rules,"  and  also  their 
objection  to  the  proceedings  before  the  coroner 
beln^c  introduced  in  evidence  as  an  admission  of 
the  plaintiffs,  or  as  evidence  of  the  statements 
contained  therein,  was  upheld,  as  the  claimants 
were  In  no  respect  bound  by  them. 

And  after  the  Insurance  company  has  re- 
ceived due  notice  of  the  facts  stated  In  the 
proofs,  the  proofs  have  the  probative  force  of 
solemn  admissions  under  oath  against  interest. 
Travelers'  Ins.  Co.  v.  Robblns,  27  U.  S.  App.  547 ; 
Travelers'  Ins.  Co.  v.  Melick,  65  Fed.  Rep.  179, 
187,  12  C.  C.  A.  544,  27  L.  R.  A.  629. 

The  case  of  Mutual  L.  Ins.  Co.  v.  Stibbe,  46 
Md.  302,  812.  also  holds  that  when  the  proofs 
are  offered  in  evidence  by  the  tympany  they 
are  admitted  as  evidence  against  the  claimant. 

In  the  case  of  Mutual  Den.  L.  Ins.  Co.  v. 
Newton,  22  Wall.  32.  22  L.  ed.  793,  the  claimant 
was  bound  by  the  statements  contained  In  the 
proofs  of  death  which  showed  suicide  and  con- 
sisted of  several  affidavits  and  the  record  of 
the  proceedings  before  the  coroner's  Jury,  as 
there  was  nothing  to  show  a  mistake  therein, 
and  no  suggestion  was  made  that  they  did  not 
truly  state  the  manner  of  the  death  of  the  In- 
sured. 

This  case  Is,  therefore,  distinguished  from 
the  Goldschmldt  Case,  supra,  as  In  that  case 
the  company  raised  no  Issue  as  to  the  prelim- 
inary proofs  of  death  which  were  complete 
without  the  statements  of  the  coroner's  Inquest, 
the  contents  of  which  formed  no  part  of  the 
representations  of  the  claimant,  and  the  state- 
ments were  not  sworn  to  by  him  nor  prescribed 
as  worthy  of  belief. 

The  Newton  Case  Is  also  distinguished  from 
that  of  Fisher  v.  Fidelity  Mut.  Life  Asso.  188 
Pa  1,  14,  upon  the  ground  that  In  the  latter 
case  there  was  no  admission  by  the  claimant 
44  L.  R.  A. 


that  death  occurred  by  suicide,   while   In   the 
former  case  It  was  clear  and  uncontradicted. 

The  same  ground  of  distinction  Is  also  made 
out  by  the  HIgglnbotham  Case,  95  U.  S.  380, 
24  L.  ed.  499,  and  also  by  the  ease  of  Gold- 
schmldt V.  Mutual  L.  Ins.  Co.  102  N.  T.  486. 

The  proofs  of  loss  or  of  death  are  not  concla- 
sive  evidence  against  the  claimant.  Spencer  v. 
Cltlsens'  Mut.  L.  Ins.  Asso.  142  N.  T.  505.  509 ; 
Hanna  v.  Connecticut  Mut.  L.  Ins.  Co.  150  X. 
T.  526.  530;  McMaster  v.  Insurance  Co.  of  N. 
A.  55  N.  Y.  222,  229,  233,  14  Am.  Rep.  239; 
Smith  V.  Ferris,  1  Daly,  18.  20;  Parmelee  v. 
Hoffman  F.  Ins.  Co.  54  N.  Y.  193,  196 ;  Bradley 
V.  John  Hancock  Mut.  L.  Ins.  Co.  20  App.  Div. 
22,  26 :  Redmond  ▼.  Industrial  Benefit  Asso.  150 
N.  Y.  167 :  Chlnnery  v.  United  States  Industrial 
Ins.  Co.  15  App.  Dlv.  515 :  Mlaghan  v.  Hartford 
F.  Ina  Co.  24  Hun,  58,  61 ;  Fisher  v.  Fidelity 
Mut.  Life  Asso.  188  Pa  1,  14 ;  Travelers'  Ins. 
Co.  V.  Robblns,  27  U.  S.  App.  547;  Travelers' 
Ins.  Co.  V.  Melick,  65  Fed.  Rep.  178,  187,  12  C. 
C.  A.  544,  27  L.  R.  A.  629 ;  Keels  v.  Mutual  Re- 
serve Fund  Life  Asso.  29  Fed.  Rep.  108.  201; 
Mutual  Ben.  L.  Ina  Co.  v.  Newton.  22  Wall. 
32,  22  L.  ed.  793;  Lebanon  Mut.  F.  Ins.  Co.  v. 
Kepler,  106  Pa  28,  34.  See  more  particularly 
hereon  the  various  sections  of  the  note,  infra. 

In  the  above  case  of  Keels  v.  Mutual  Reserve 
Fund  Life  Asso.  the  court  stated  that  if  it 
were  to  hold  that  a  claimant  under  a  policy  la 
Irrevocably  bound  by  statements  of  fact  In  the 
proof:  that  there  Is  no  room  for  the  correc- 
tion of  mistakes,— correction  made  upon  after- 
discovered  testimony,  A«d  more  careful  Inquiry, 
— it  would  give  to  Bach  proofs  a  character 
higher  than  Is  given  to  evidence  offered  upon  a 
trial  and  verdict  thereon. 

And  the  rule  as  to  their  conclusiveness  holds, 
although  they  should  be  admitted  as  evidence. 
Bradley  v.  John  Hancock  Mut.  L.  Ins.  Co.  20 
App.  Dlv.  22,  26;  Chlnnery  v.  United  States 
Industrial  Ins.  Co.  15  App.  Dlv.  515 :  Hanna  v. 
Connecticut  Mut.  L.  Ins.  Co.  150  N.  Y.  520 ;  Ued- 
mond  V.  Industrial  Benefit  Asso.  150  N.  Y.  167. 

They  m.iy  be  used  as  prima  facie  evidence  of 
the  facts  stated  therein  against  the  Insured,  and 
on  behalf  of  the  company,  but  they  are  not  con- 
clusive against  the  claimant.  Spencer  v.  Citi- 
zens' Mut.  L.  lus.  Asso.  3  Misc.  iTtS.  AGO :  Mut- 
ual Ben.  L.  Ins.  Co.  v.  Newton.  22  Wall.  32.  22 
L.  ed.  703  :  Mutual  Ben.  L.  Ins.  Co.  v.  HIggln- 
botham, 95  U.  S.  3S0.  24  L.  ed.  499;  Phillips 
V.   New   York   L.   Ins.  Ce.  31   N.   Y.   S.  R.   630: 
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Lyon  Y,  Travelers*  Int.  Co,  56  Mich.  141, 
Si  Am.  Rep.  354;  Utter  y.  Trwvelera'  Ins, 
-Co,  65  Mich.  545;  AUen  y.  8t.  Louis  Ins.  Oo. 
85  N.  Y.  473. 

Hooker,  J.,  delivered  the  opinion  of  the 
court: 

The  complainant  issued  an  insurance  poll- 
<!y  upon  the  life  of  one  John  J.  Dick,  which 
he  suffered  to  lapse.  A  short  time  after- 
wards his  son  presented  a  certificate  of  good 
•health,  reading  as  follows: 

Detroit,  Michimn,  Feb.  IS,  1890. 

I,  John  J.  Dick,  of  Detroit,  Mich.,  being 

'the  person  whose  life  is  insured  under  policy 

No.  28,251  in  the  John  Hancock  Mutual  Life 

Insurance  Company,  do  hereby  certify  that  I 


am  in  as  good  health  as  when  first  examined 
on  my  application  for  said  policy,  and  tMt 
my  family  record  is  unchanged.  I  also  un- 
derstand and  agree  that  the  pBjjmient  of  pre- 
mium due  Jan.  8,  1896,  is  received,  and  said 
policy  is  now  reinstated,  by  said  company, 
on  condition  of  the  truth  of  the  above  state- 
ment. John  J.  Dick. 

Witness.  (Note  any  change  in  family  reo- 
ord  below). 

I  witness  the  above :    H.  C.  Judson,  M.  D., 

Physician  of  Family. 

At  the  same  time  the  overdue  premium 
was  paid.  A  day  or  two  later,  John  J.  Dick 
died.  The  bill  was  filed  to  cancel  the  re- 
newal  receipt  given  at  the  time  the  premium 
was  paid,  and  has  been  before  us,  upon  de- 


CI  off  V.  Mutual  Ben.  L.  Ins.  Co.  99  Mass.  817 ; 
Mlaghan  ▼.  Hartford  F.  Ins.  Co.  24  Hun.  68,  61 ; 
McM aster  y.  Insoranoe  Co.  of  N.  A.  55  N.  Y. 
222.  229,  14  Am.  Rep.  289. 

Proofs  of  death  furnish  some  evidence  of  the 
facts  therein  stated,  but  after  all  they  are  only 
prima  facie  evidence  and  may  be  rebutted. 
Bradley  v.  John  Hancock  Mnt.  L.  Ins.  Co.  20 
App.  DIv.  22,  26. 

Preliminary  proefs  presented  to  an  Insurance 
company  in  compliance  with  the  conditions  of 
the  policy  of  insurance  are  admissible  as 
.-prima  facie  evidence  of  the  facts  stated  therein 
against  the  insured  and  In  behalf  of  the  com- 
pany. Goldscbmidt  v.  Mutual  L.  Ins.  Co.  102 
N.  Y.  486,  498 ;  Mutual  Ben.  L.  Ins.  Co.  v.  New- 
ton, 22  Wall.  82,  22  L.  ed.  798  ;  United  States  L. 
Ins.  Co.  V.  Kielgast,  26  111.  App.  567,  572; 
Hayes  v.  Union  Mut.  L.  Assur.  Co.  44  U.  C.  Q. 
B.  360,  865. 

And  when  the  proofs  are  offered  In  evidence 
by  the  company  as  defendants  they  are  admis- 
sible as  declarations  by  the  beneficiary.  United 
States  L.  Ins.  Co.  v.  Kielgast,  26  111.  App.  567, 
672 ;  Mutual  L.  Ins.  Co.  v.  Stlbbe.  46  Md.  802. 

But  proofs  of  death  are  only  competent 
evidence  against  a  beneficiary  so  far  as  they 
contain  statements  of  facts  within  his  knowl- 
edge or  that  of  the  parties  who  made  them  as 
admissions  against  interest.  Mutual  L.  Ina  Co. 
V.  Schmidt,  8  Am.  L.  Bee.  629. 

And  a  statement  accompanying  a  proof  of  loss 
•eannot  be  used  as  evidence  against  the  claimant 
in  an  action  on  the  policy.  Helwig  v.  Mutual 
Kj.  Ins.  Co.  58  Hun,  866. 

Such  proofs  furnished  by  the  beneficiaries 
are  prima  facie  evidence  against  the  persons 
furnishing  the  same,  and  when  no  evidence  Is 
given  to  contradict  them  they  are  conclusive. 
Proppe  V.  Metropolitan  L.  Ins.  Co.  18  Misc.  266, 
269 ;  National  Life  Asso.  v.  Sturtevant,  78  Hun, 
572. 

Statements  made  by  the  assured  in  the  proof 
of  loss  are  admissions,  and  may  be  considered 
by  the  Jury  for  what  they  are  worth,  but  the 
party  furnishing  them  may  show  that  state- 
ments in  the  proofs  are  erroneous  or  Inadvert- 
ently made.  Spencer  v.  CItisens'  Mut.  L.  Ins. 
Asso.  3  Misc.  458,  460. 

And  in  the  sbsence  of  any  explanation  or 
-other  evidence  the  statements  contained  in  the 
proof  of  loss  or  of  death  should  be  deemed  to 
establish  the  facts  so  stated.  Proppe  v.  Metro- 
politan L.  Ins.  Co.  18  Misc.  266.  269;  Schmltt 
y.  National  Life  Asso.  84  Hun,  128. 

The  sworn  statement  of  the  claimant  put  In 
-evidence  by  the  company  tends  to  prove  the 
facts  stated  therein  In  favor  of  the  company 
4uid  against  the  claimant,  even  In  the  absence  of 
other  evidence  tending  In  that  direction,  al- 
though It  might  not  have  that  effect  as  against 
-44  L.  R.  A. 


any  other  person  who  might  be  Interested  in  the 
question.  Bachmeyer  v.  Mutual  Reserve  Fund 
Life  Asso.  82  Wis.  255,  268. 

It  has,  however,  been  held  that  the  assured 
may  correct  a  mistake  of  fact  in  his  original 
statement  of  proof  of  loss,  but  such  corrections 
are  not  for  the  first  time  to  be  made  known  to 
the  Insurers  at  the  trial  of  the  action  to  recover 
the  loss  by  the  introduction  of  evidence  showing 
that  the  statements  filed  were  not  true  in  a 
material  fact,  which.  If  It  exists  as  stated,  will 
be  fatal  to  the  right  of  the  insured  to  recover. 
Campbell  v.  Charter  Oak  F.  k  M.  Ins.  Co.  10 
Allen.  218,  210. 

And  further,  that  If  an  Incorrect  statement  In 
a  material  fact  made  by  mistake  in  the  notice 
or  pFoof  of  loss,  as  required  by  the  conditions 
of  the  policy.  Is  not  corrected  or  amended  be- 
fore the  trial,  the  assured  cannot  prove  the 
mistake  and  show  that  the  facts  are  not  as 
therein  stated.     Ihid, 

The  same  doctrine  Is.  maintained  by  the  court 
in  Irving  v.  Excelsior  F.  Ins.  Co.  1  Bosw.  507, 
514,  in  which  case  the  company  rested  its  claim 
upon  the  facts  stated  and  sworn  to  in  the  af- 
fidavit of  proof  of  loss,  and  the  plaintiff  was 
not  allowed  to  Impeach  the  truth  of  his  state- 
ment at  the  trial. 

This  theory  has,  however,  been  looked  upon 
as  too  strict. 

Thus,  in  Mutual  Ben.  L.  Ins.  Co.  v.  Newton, 
22  Wall.  82,  22  L.  ed.  793.  the  court  stated  that 
the  opinions  maintained  in  the  above  cases  of 
Campbell  ▼.  Charter  Oak  F.  &  M.  Ins.  Co.  and 
Irving  V.  Excelsior  Ins.  Co.,  to  the  effect  that 
where  a  mistake  has  occurred  in  the  preliminary 
proofs  presented,  and  no  corrected  statement  Is 
furnished  the  insurers  before  trial,  the  innured 
will  not  be  allowed  on  the  trial  to  show  that  the 
facts  were  different  from  those  stated,  were  ap- 
plicable only  where  the  Insurers  have  been  preju- 
diced In  their  defense  by  relying  upon  the 
statements  contained  in  the  proofs. 

In  Nelll  V.  American  Popular  L.  Ins.  Co.  10 
Jones  &  S.  259.  the  above  case  of  Irving  v.  Ex- 
celsior F.  Ins.  Co.  1  Bosw.  507,  was  looked  upon 
as  overruled  by  the  subsequent  case  of  Mc- 
Master  ▼.  Insurance  .Co.  of  N.  A.  55  N.  Y.  222, 
14  Am.  Hep.  289,  and  also  by  the  case  of  Parme- 
lee  ▼.  Hoffman  F.  Ins.  Co.  54  N.  Y.  193. 

But  in  Hoffman  v.  ^tna  F.  Ins.  Co.  1  Robt. 
501,  518,  the  court  stated  that  It  did  not  think 
the  case  of  Irving  v.  Excelsior  F.  Ins.  Co.  1 
Bosw.  507.  would  exclude  the  correction  of  mis- 
takes, and  cited  the  case  of  American  Ins.  Co. 
▼.  Griswold,  14  Wend.  899. 

And  It  has  been  expressly  held  that  errors 
and  omissions  In  the  proof  of  loss  furnished  to 
insurers  in  cases  of  insurance  may  be  corrected 
or  supplied  at  the  trial.  Connecticut  Mut.  L. 
Ina  Co.  V.  Schwenk,  94  U.  S.  593,  24  L.  ed.  294. 
54 


800 


Michigan  Scprbmb  Coubt. 


Jdlt, 


murrer,  an  a  former  occasion.  See  72  K.  W. 
179.  It  U  now  before  us  upon  the  merits, 
having  been  appealed  hj  the  complainant, 
against  wh(Hn  a  decree  for  the  amount  of 
the  policy  was  granted  in  the  circuit  £ourt. 

Two  questions  are  presented:  ^ First,  the 
claim  that  the  renewal  was  obtained  by 
fraud;  and,  second,  that  the  certificate  was 
a  warranty  of  good  health,  which  the  proof 
shows  that  Mr.  Dick  did  not  enjoy  at  the 
time. 

In  our  opinion,  the  preponderance  of  the 
evidence  shows  that  the  renewal  was  not 
obtained  through  fraud.  It  is  true  that  the 
etatoments  made  by  Dr.  Judson  may  be  criti- 
cised as  not  entirely  consistent  upon  the  sub- 
ject of  the  time  that  he  was  called  to  treat 
the  deceased  for  his  last  illness.  But,  aside 
from  his  testimony,  there  is  much  evidence, 


from  the  family,  neighbors,  and  acquaintan- 
ces, tending  to  show  that  the  deceased  was 
not  attacked  by  his  last  illness  until  after 
the  renewal  of  the  policy. 

The  proofs  of  loss  state  that  the  deceased 
died  from  typhlitis,  and  it  is  urged  that  the 
nature  of  this  disease  is  such  as  to  conclu- 
sively show  that  he  must  have  been  ill  be- 
fore the  certificate  of  good  health  was  fur- 
nished. We  are  of  the  opinion  that  the- 
proofs  justify  the  conclusion  that  he  may 
not  have  died  from  that  disease,  but  frou» 
some  other  cause.  In  this  connection  it  is 
insisted  that  we  roust  find  that  he  died  from 
that  disease,  inasmuch  as  the  beneficiary  has 
decided  upon  that,  and  based  her  claim  and 
proofs  of  loss  upon  it.  We  have  no  doubt 
that  the  proofs  of  loss  should  be  treated  as 
evidence  of  the  fact  stated,  being  in  the  na- 


8o,  the  assured  may,  without  flllng  an 
amended  statement,  show  upon  the  trial  that 
his  proofs  of  loss  are  erroneous,  If  the  error 
Is  in  fact  a  mistake  and  not  an  attempt  upon 
the  part  of  the  assured  to  defraud  or  mislead 
the  insurer.  McMaster  v.  Insurance  Co.  of  N. 
A.  55  N.  Y.  222.  14  Am.  Rep.  230;  Smiley  v. 
Citizens'  Fire,  Marine,  &  L.  Ins.  Co.  14  W.  Va 
88,  41. 

And  an  Insurance  company  cannot,  by  em- 
bodying in  his  preliminary  proof  any  document 
which  It  sees  fit  to  call  for,  hold  the  assured  to 
an  admission,  not  only  of  the  existence  of  a 
document  and  its  terms,  but  also  of  the  truth 
of  all  the  statements  therein  contained.  United 
States  L.  Ins.  Co.  v.  Kielgast,  26  111.  App.  567, 
672. 

So,  if  a  mistake  has  been  made  In  the  proof 
of  death  It  may  be  corrected  or  explained  by 
evidence  given  on  the  trial.  National  Life  Asso. 
T.  Sturtevant,  78  Hun,  672. 

Proofs  of  loss  are  not  stronger  than  a  re- 
ceipt in  full  which  has  always  been  held  to  be 
open  to  explanation.  Lebanon  Mut.  F.  Ins.  Co. 
V.  Kepler,  106  Pa.  28.  34. 

And  there  is  no  magic  in  a  proof  of  loss 
which  prevents  a  correction  of  errors  contained 
therein,  and  It  is  proper  to  show  the  circum- 
stances under  which  the  proofs  of  loss  were 
made  out,  and  the  rest  is  for  the  Jury.     Ibid. 

Ilooest  mistakes  made  in  proofs  of  loss  can- 
not defeat  the  right  of  the  Insured  to  recover 
what  may  be  Justly  due  him  under  the  contract 
of  insurance.  Boyd  v.  Royal  Ins.  Co.  Ill  N.  C. 
372.  377. 

Proofs  of  loss  In  which  honest  mistakes  have 
been  made  are  open  to  explanation.  Ellis  v. 
Agricultural  Ins.  Co.  7  Pa  Super.  Ct.  264,  267. 

And  a  statement  accompanying  the  proof  of 
loss  cannot  be  used  against  the  claimant  in  an 
action  on  the  policy.  Pickett  v.  Metropolitan 
L.  Ins.  Co.  20  App.  DIv.  114,  116. 

So,  a  mere  mistake  or  unintentional  error  or 
misstatement  of  an  immaterial  matter  In  the  af- 
fidavit In  the  proof  of  loss  will  not  avoid  the 
policy,  but  the  statement  In  order  to  preclude 
recovery  of  the  policy  must  be  wilfully  made 
in  respect  to  a  material  matter  and  for  the  pur- 
pose of  deceiving  the  company.  Walker  v. 
Phcenlx  Ins.  Co.  62  Mo.  App.  209. 

And  even  If  the  policy  contains  a  provision 
that  *'any  fraud  or  attempt  at  fraud,  or  any 
misrepresentations  In  proof  of  loss  or  examina- 
tion, or  any  false  swearing,  shall  cause  a  for- 
feiture of  all  claims,"  it  cannot  be  taken  that 
any  innocent  misstatement  can  work  a  forfeit- 
ure ;  and  the  court  commits  no  error  In  charg- 
ing the  Jury  that  under  such  a  clause  a  mis- 
statement will  not  avoid  the  policy  if  It  Is  a 
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mere  mistake  In  an  expression  of  opinion,  and 
that  the  misstatement  meant  by  such  condition 
must  be  false  and  fraudulent.  Titus  v.  Glens 
Falls  Ins.  Co.  81  N.  Y.  410,  420. 

The  right  of  the  assured  to  recover  under  the 
policy  Is  not  forfeited  by  a  mere  mistake  or 
misstatement  in  his  proof  of  loss  In  the  absence 
of  fraud  or  false  swearing.  Planters'  Mut.  Ins. 
Co.  V.  Deford,  88  Md.  382. 

In  Chapman  v.  Pole,  22  L.  T.  N.  S.  306.  307. 
It  Is  said  a  man  may  make  a  mistake  In  his 
claim  of  proof  of  loss,  and  it  may  be  quite  hon- 
estly. He  may  either  fall  to  recollect  the  pre- 
cise quantity  of  the  goods  he  has  on  his  prem- 
ises at  the  time  of  the  fire,  or  mistake  the  value 
of  those  of  which  he  is  in  possession,  and  press 
the  claim  according  to  what  he  believes  honestly 
to  be  true,  but  which  may  in  the  end  turn  out 
to  be  a  mistake.  In  such  cases  the  only  conse- 
quence which  ensues  is  that  as  the  contract  of 
insurance  is  simply  one  of  Indemnity  he  can 
only  recover  to  the  extent  of  the  real  value  of 
the  goods  actually  lost. 

II.  In  life  insurance, 
a.  In  general. 

As  shown  In  the  preceding  section,  the  doc- 
trine generally  adopted  In  case  of  life  and  fire- 
insurance  Is  that  the  preliminary  proofs  pre- 
sented to  an  insurance  company  In  compliance 
with  a  condition  of  the  policy  of  Insurance  are 
admissible  as  prima  facie  evidence  of  the  facts 
therein  stated  against  the  Insured  and  on  be- 
half of  the  company.  Mutual  Ben.  L.  Ins.  Co. 
V.  Newton,  22  Wall.  32.  22  L.  ed.  793. 

The  whole  of  the  preliminary  proofs  of  death 
must,  however,  be  taken  together,  and  are  ctI- 
dence  of  facts  therein  stated  In  favor  of  as  well 
as  against  the  company.  Mutual  Ben.  L.  Ids. 
Co.  V.  UIgglnbotham,  95  U.  S.  380,  24  L.  cd. 
499. 

The  proofs  of  death  required  by  a  fraternal 
society  or  order,  furnished  by  the  plaintiff  under 
the  conditions  of  the  certificate,  and  as  an  act 
necessary  to  be  done  In  order  to  sustain  an  ac- 
tion against  the  company,  are  competent  evi- 
dence on  behalf  of  the  company  as  against  the 
beneficiaries,  and  the  court  errs  In  rejecting 
them.  Modern  Woodmen  of  America  v.  Von* 
Wald,  6  Kan.  App.  231,  236. 

Yet,  although  misstatements  In  the  proof  of 
loss  or  death  may  be  conclusive  evidence  of  tbs 
fact  therein  stated  as  against  the  party  seeking 
to  recover  If  be  does  not  furnish  corrected  state 
ments  before  the  trial,  such  rule  only  applies 
In  cases  where  the  insurer  has  been  prejudiced 
in  his  defense  by  relying  upon  snch  statementa 
Employers'  Liability  Assur.  Corp.  v.  Anderson,  fr 
Kan.  App.  18,  23. 
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ture  of  an  admission;  but  it  is  subject  to  ex- 
planation, and  cannot  have  the  effect  of  an 
estoppel,  when  made  upon  information  re- 
oeivea  from  the  attendant  physician,  and  in 
ffood  faith.  We  find  nothing  in  the  case  of 
Acto  York  Cent,  Ins,  Co.  v.  Watson,  23  Mich. 
486,  which  is  at  variance  with  this  doctrine; 
and  the  same  may  be  said  of  the  other  cases 
cited.  In  Irving  v.  Excelsior  F.  Ins.  Co,  1 
Bosw.  507,  when  the  assured  furnished  an 
account  of  loss  under  a  claim  in  the  policy 
requiring  it,  and  making  it  a  condition  prece- 
dent to  "his  right  to  recover," — the  loss  "not 
being  payable  until  sixty  days  after  such  ac- 
count 18  delivered," — it  was  held  that  the  de- 
fendants had  a  right  to  take  the  facts  as  lie 
stated  them,  and  that,  had  they  been  subse- 


quently corrected,  they  would  have  been  en- 
titled to  sixty  days  for  examination,  and 
that,  "for  the  purposes  of  the  trial  of  this  ac- 
tion and  its  decision  [the  plaintiff ]  was  con- 
cluded by  that  [his]  affidavit."  That  falls 
short  of  the  broad  contention  made  he?e.  Tlie 
case  of  Campbell  v.  [Charter  Oak  F.  d  M.] 
Ins.  Co,  cited  as  99  Mass.  317,  we  do  not 
find.     [10  Allen,  213.] 

Upon  the  proofs,  we  think  that  the  com- 
plainant has  failed  to  sustain  the  case  made 
by  the  bill. 

The  decree  is  affirmed,  with  costs. 

The  other  Justices  concur. 
Hehearing  denied. 


And  all  admissions  contained  In  the  proof 
of  death  are  not  binding  upon  the  claimant,  and 
they  may  be  varied  or  contradicted  by  him  in 
cases  of  mistake.  Fisher  v.  Fidelity  Mut.  Life 
Asso.  188  Pa.  1. 

The  general  rule  Is  that  the  claimant  under 
a  life-insurance  policy  Is  not  concluded  by  the 
proofs  of  death  presented,  but  such  claimant 
may  give  evidence  changing  or  correcting  the 
facts  therein  appearing  to  have  been  stated  by 
or  for  him.  Hanna  v.  Connecticut  Mut.  L.  Ins. 
Co.  150  N.  Y.  526,  530. 

So,  the  claimant  under  a  life  policy  is  not 
absolutely  concluded  by  the  statements  made  by 
another  party  as  to  the  cause  of  the  assured's 
death  contained  In  an  affidavit  made  by  such 
party  forming  part  of  the  preliminary  proofs  of 
death,  especially  where  It  is  not  affirmatively 
shown  that  the  claimant  knew  of  the  statements 
made  in  such  affidavit,  and  the  terms  of  the 
policy  as  to  proof  of  loss  do  not  require  any 
such  evidence.  Day  v.  Mutual  Ben.  L.  Ins.  Co. 
1  MacArth.  598.  599. 

If  the  policy  requires  the  proofs  of  death  to 
be  furnished  through  the  Insurer,  but  does  not 
state  what  such  proofs  shall  contain,  the  plain- 
tiff will  be  allowed  upon  the  trial  to  explain  and 
contradict  statements  made  in  such  proofs  as 
to  the  manner  of  death.  Beclcett  v.  North- 
western Masonic  Aid  Asso.  67  Minn.  208. 

And  an  incorrect  statement  or  mistake  made 
by  the  beneficiary  In  the  preliminary  proof 
of  loss  may  be  corrected  and  explained  by 
parol  evidence  upon  the  trial,  when  the  same 
has  been  asiced  for  by  the  company  by  letter  and 
has  been  rendered  to  it  In  substance  by  letter 
prior  to  the  commencement  of  the  suit.  Han- 
over F.  Ins.  Co.  V.  Lewis.  28  Fla.  209*  240.  23 
Fla.  193. 

So.  if  an  affidavit  of  the  beneficiary  tending 
to  show  that,  contrary  to  the  representations 
of  the  assured  in  his  application,  he  had  been 
subject  to  epileptic  fits.  Is  introduced.  It  Is 
proper  to  permit  the  affiant  to  show  that  she 
never  knowingly  subscribed  to  or  made  the 
statements  contained  in  such  affidavit.  Bank- 
ers' Life  Asso.  V.  Lisco,  47  Neb.  340. 

In  Covenant  Mut.  Ben.  Asso.  v.  Hoffman,  110 
HI.  603.  t^5.  under  the  assured's  certificate  of 
membership,  no  benefit  could  be  claimed  if  death 
was  caused  by  any  act  of  self-destruction  com- 
mitted, "sane  or  insane."  or  upon  the  happening 
of  any  one  of  certain  other  conditions.  The 
proof  of  death  given  In  evidence  stated  the 
disease  to  be  pneumonia.  The  company  asked 
for  an  instruction  to  the  Jury  that  the  proofs  of 
death  were  not  evidence  of  what  disease  the 
holder  of  the  certificate  died,  and  that  they 
could  not  be  considered  by  the  Jury  for  that 
purpose.  The  court  refused  the  instruction, 
and  held  the  proofs  of  death  were  proper  evi- 
dence although  they  contained  proof  of  the  dls- 
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ease  of  which  the  assured  died,  and  that  It 
was  not  error  in  the  trial  court  to  refuse  the 
Instruction  in  the  form  it  was  asked ;  and  fur- 
ther, that  as  the  conflict  was  as  to  whether 
he  had  disease  of  the  lungs  or  other  diseases 
at  the  time  he  made  the  application  or  renewal  of 
membership  the  court  would,  if  so  asked,  have 
lastructed  the  Jury  that  the  proofs  of  death 
were  no  evidence  on  that  question. 

If,  however,  there  is  an  express  clause  In  the 
policy  that  the  contents  of  the  proofs  of  death 
are  to  be  evidence  of  the  facts  therein  stated, 
such  condition  Is  not  only  a  waiver  of  privi- 
lege on  the  part  of  the  deceased,  but  is  an  agree- 
ment and  condition  which  binds  the  benefici- 
aries, and  they  cannot  claim  the  benefit  of  the 
contract  and  sue  to  enforce  it  without  accept- 
ing and  abiding  by  its  provisions.  Proppe  v. 
Metropolitan  L.  Ins.  Co.  13  Misc.  266.  269. 

See  also  Bradley  v.  John  Hancock  Mut.  L. 
Ins.  Co.  20  App.  DIv.  22,  20 :  Mutual  L.  Ins.  Co. 
V.  Schmidt.  8  Am.  L.  Rec.  629:  National  Life 
Asso.  V.  Sturtevant.  78  Hun.  672. — supra^  I. 

b.  Misstatements  as  to  dates. 

Proofs  of  death  are  not  conclusive  upon 
the  claimant  under  a  life-insurance  policy  as 
to  the  age  of  the  assured,  and  he  can  show  the 
real  age  of  the  assured,  and  that  the  statement 
In  the  proof  in  that  respect  is  erroneous. 
Schmltt  V.  National  Life  Asso.  84  Hun.  128: 
National  Life  Asso.  v.  Sturtevant,  78  Hun.  572 ; 
McMaster  v.  Insurance  Co.  of  N.  A.  55  N.  Y. 
222,  14  Am.  Rep.  239,  Affirming  64  Barb.  536 ; 
Cummins  v.  Agricultural  Ins.  Co.  67  N.  Y.  261, 
23  Am.  Rep.  111. 

In  Cotton  States  L.  Ins.  Co.  v.  Edwards.  74 
6a.  220.  230,  an  error  in  stating  the  age  and 
the  proof  of  death  was  held  to  be  explainable. 

And  a  variance  between  the  statements  made 
in  the  claimant's  proof  of  death  and  those  made 
In  the  application  for  insurance,  which,  if  true, 
would  probably  have  constituted  a  breach  of 
warranty  which  would  have  avoided  the  policy, 
with  respect  to  the  date  of  the  birth  of  the  de- 
ceased, and  also  with  respect  to  another  policy 
In  another  company,  does  not  estop  the  claim- 
ant from  showing  that  they  were  Inadvertently 
made,  and  that  as  a  matter  of  law  they  were 
net  true.  Wells  v.  Metropolitan  L.  Ins.  Co.  19 
App.  DIv.  18. 

The  plaintiff  In  an  action  to  recover  on  an 
Insurance  policy  is  not  estopped,  by  reason  of 
the  statements  in  the  proof  of  loss  being  Incon- 
sistent with  those  contained  in  the  application 
by  reason  of  a  different  statement  of  the  age 
of  the  assured,  and  also  as  to  other  insurance, 
from  showing  that  they  were  Inadvertently 
made  and  Incorrect,  and  that  as  a  matter  of 
fact  they  were  not  true.  Wells  v.  Metropolitan 
Ins.  Co.  19  App.  DIv.  18,  22;  McMaster  v.  In- 
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snranee  Co.  of  N.  A.  56  N.  T.  222,  14  Am.  Rep. 
239 :  Mead  t.  American  F.  Ins.  Co.  18  App.  Diy. 
476. 

And  the  beneficiary  nnder  a  life-insurance 
policy  Is  not  concluded  by  the  statement  made 
by  herms  to  the  age  of  the  deceased  in  the  proof 
of  loss,  where  the  same  is  voluntarily  and  not 
necessarily  made  by  her,  and  she  has  a  clear 
right  to  explain  why  and  how  she  came  to  make 
such  statement. 

In  this  case  the  proofs  of  death  showed  the 
age  of  the  decedent  to  be  two  years  more  than 
the  age  as  shown  by  his  application  for  insur- 
ance, and  the  beneficiary  testified  that  she  made 
the  statement  owing  to  being  misled  by  an  old 
book  of  the  insured,  which  was  a  record  of  the 
service  in  the  army,  in  the  possession  of  the  in- 
sured, and  also  by  statements  made  by  him  that 
be  was  younger  than  the  age  as  shown  in  the 
record  of  service.  Hayes  v.  Union  Mut.  Ij. 
Assur.  Co.  44  U.  C.  Q.  B.  860,  865. 

So,  evidence  to  show  a  mistake  In  the  date  of 
a  certain  birth  for  which  a  blank  had  been  left 
in  the  proof  of  death,  and  which,  some  days 
after  the  same  had  been  signed  and  sworn  to  by 
the  claimants,  was  filled  in  without  their  au- 
thority or  consent  by  a  person  who  had  charge 
of  the  paper,  has  been  allowed  upon  the  ground 
that  although  the  proof  t)ecame  prima  facie 
evidence  so  far  as  the  claimants  are  concerned, 
yet  it  was  not  conclusive.  National  Life  Asso. 
V.  Stnrtevant,  78  Hun,  572. 

And  parol  evidence  on  behalf  of  the  claimant 
was  admitted  to  explain  a  mistake  In  the  age 
of  the  assured,  in  Neill  v.  American  Popular  L. 
Ins.  Co.  10  Jones  &  S.  250,  where  the  proof  of 
death  made  the  insured  one  year  older  than  he 
was  stated  to  be  In  the  original  application,  and 
this  was  proved  to  have  been  caused  by  an  error 
of  one  year  In  the  computation  by  the  person 
who  prepared  the  proofs  of  loss,  and  not  to 
have  resulted  from  any  error  In  the  original 
application,  as  the  declaration  of  the  age  In  the 
proofs  of  death  did  not  mislead  or  injure  the 
company,  or  lead  It  to  do  or  omit  to  do  anything 
by  which  It  would  be  prejudiced,  and  the  basis 
of  an  estoppel  in  pais  did  not  exist. 

In  the  case  of  Schmitt  v.  National  Life  Asso. 
84  Hun,  128,  there  was  a  variance  between  the 
age  of  the  assured  as  shown  In  the  application 
and  the  age  as  contained  In  the  proofs  of  death, 
as  the  latter  showed  that  the  assured  was  born 
the  year  previous  to  that  stated  In  the  applica- 
tion. Tl>e- answers  in  the  application  were  held  to 
be  warranties  and  material  to  the  risk,  and  the 
claimant  was  not  estopped  by  the  proof  of  loss 
from  showing  the  true  age  of  the  assured,  and 
from  showing  tJiat  there  was  a  mistake  therein ; 
and,  as  there  was  no  explanation  or  other  evi- 
dence, the  statement  of  the  age  of  the  assured 
as  given  in  the  proofs  was  taken  as  establish- 
ing the  facts  so  stated. 

In  Young  v.  Travelers*  Ins.  Co.  80  Me  244, 
249,  which  was  an  action  on  an  accident  policy, 
the  notice  and  proof  of  death  were  filled  in  by 
the  agent  of  the  company.  It  was  held  that  If 
such  agent,  under  the  directions  of  the  plaintiff 
without  any  fault  on  the  part  of  the  insured, 
misstated  the  date  of  the  accident,  the  company 
could  not  take  advantage  of  the  error  in  date, 
and  that  the  court  l>elow  committed  no  error  in 
the  admission  of  the  notice  and  proof  of  disa- 
bility. 

And  the  beneficiary  under  an  accident  policy 
Is  not  concluded  from  showing  that  she  was 
mistaken  In  the  date  of  the  accident  mentioned 
by  her  In  her  letters  to  the  company  as  that  of 
the  accident,  as  the  date  was  not  then  material, 
and  the  deceased  was  not  disabled  so  as  to  be 
prevented  from  attending  to  his  ordinary  busi- 
ness for  fully  a  week  after  sustaining  the  in- 
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Jury,  and  no  indemnity  was  claimed  or  paid  for 
any  disability  t)etween  the  two  dates.  Ameri' 
can  Acd.  Ins.  Co.  v.  Norment,  01  Tenn.  1. 

In  Tu thill  V.  United  L.  Ins.  Asso.  50  N.  Y.  S. 
R.  266,  the  attention  of  one  of  the  company's 
officers  was  called  to  a  mistake  In  the  proof  of 
loss  given  by  the  plaintiff  and  the  physiclsn 
which  stated  that  the  health  of  the  deceased 
was  first  affected  on  a  given  date  when  It  should 
have  been  a  year  later,  which  the  officer  said 
was  all  right.  On  the  trial  the  plaintiff  wss 
permitted  to  explain  the  mistake  and  how  it 
happened,  as  the  truth  or  veracity  of  the 
certificate  was  In  issoe. 

In  a  case  wherein  the  insured  died  three 
months  from  the  date  of  his  reinstatement,  and 
the  first  proof  of  loss  sworn  to  by  the  beneficiary 
and  the  attending  physician  stated  the  duration 
of  the  last  Illness  as  being  between  certain  dates, 
and  the  remote  cause  of  death  as  liquor,  and 
the  immediate  cause  acute  Brlght's  disease, 
which  statements  were  corrected  In  the  sup- 
plemental proofs  rendered  by  the  beneficiary 
and  the  attending  physician  so  far  as  they  re- 
lated to  the  time  the  deceased  wss  taken  sick, 
— the  company  claimed  that  the  first  proof  es- 
tablished a  breach  of  warranty  and  was  con- 
clusive of  the  Interest  of  the  l>eneflclary,  but  the 
court  held  that  she  was  not  estopped  by  such 
proof,  and  that  she  might  still  show  the  tme 
facts  of  the  case.  Spencer  v.  Citizens'  MuL  L. 
Ins.  Asso.  3  Misc.  458.  460. 

c.  As  to  condition  of  mind  of  insured. 

The  fact  that  the  claimant  In  her  proofs  of 
the  death  of  her  husband  deposed  that  he  com- 
mitted suicide  while  Insane  Is  not  binding  upon 
her  where  such  statement  was  made  In  an 
honest  and  unintentional  mistake  of  the  facts, 
and  where  she  testified  on  the  trial  that  she  de- 
posed to  such  statements  in  the  proofs  of  death 
on  the  faith  of  what  others  had  told  her.  and 
not  from  actual  knowledge.  Bachmeyer  v. 
Mutual  Reserve  Fund  Life  Asso.  82  Wis.  255. 
260. 

In  Behr  v.  Connecticut  Mut.  L.  Ins.  Co.  2 
Flipp,  692,  690.  4  Fed.  Rep.  857,  the  claimant 
had  previously  filed  a  petition  for  a  divorce  from 
her  husband  whose  life  was  sssured  by  the  com- 
pany. She  stated  under  oath  that  her  husband 
was  an  habitual  drunkard  for  four  years,  and 
for  the  past  two  years  prior  to  filing  the  peti- 
tion was  subject  to  mania  a  potu.  The  company 
claimed  that  his  death  was  produced  by  drink- 
ing, and  that  the  policy  was  void  by  reason  of 
the  representations  made  by  the  assured,  and 
introduced  the  sworn  statement  of  the  claimant 
In  proof  thereof.  The  claimant  stated  that  «t 
the  time  she  made  such  statement  she  was  suf- 
fering from  great  mental  anxiety,  and  that  It 
was  a  mistake  made  by  her  In  telling  her  law- 
yer thst  her  husband  had  been  so  long  a  drunk- 
ard, and  that  she  had  sworn  to  the  petition 
without  knowing  the  effect  or  force  of  the  words 
employed  and  without  discovering  the  mistake. 
It  was  claimed  that  the  petition  for  divorce 
was  an  estoppel,  but  the  court  ruled  otherwise 
as  It  was  made  inconsiderately  or  by  mistake. 
and  that  the  distinguishing  feature  of  an  es- 
toppel was  that  nnder  no  circumstances  could 
It  be  averred  against,  and  was  not  susceptible 
of  explanation  and  often  spoke  against  tbe 
truth,  but  It  was  not  an  estoppel  where  tbe 
parties  had  not  acted  upon  It  or  bieen  prejudiced 
by  It.  In  this  case  the  court  pointed  out  that 
the  real  question  was  as  to  the  force  and  effect 
of  a  petition  for  divorce  as  a  part  of  the  proof, 
and  further  that  when  It  was  once  admitted  as 
part  of  such  proof  the  contrary  might  be  shown, 
and  it  was  not  an  estoppel. 

Yet  the  sworn  statement  made  by  the  elalm- 
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■at  hertelf  that  her  hasband  wu  inaane,  put 
In  evidence  by  the  company,  as  against  tne 
claimant  tends  to  prove  such  insanity  even  in 
the  absence  of  other  evidence  tending  In  the 
same  direction,  although  it  might  not  have  that 
effect  as  against  any  other  person  Interested  in 
the  question.  Bachmeyer  v.  Mutual  Reserve 
Fund  Life  Asso.   82  Wis.   255,  263. 

See  also  Home  Benefit  Asso.  v.  Sargent,  142 
U.  8.  891,  35  L.  ed.  1160,  aupra,  d,  1. 

d.  J.S  to  eause  of  deatK 

1.  In  general. 

Statements  as  to  the  cause  of  death  In  proofs 
of  loss  are  binding  and  conclusive  on  the  party 
who  makes  them  until  by  pleading  or  otherwise 
he  gives  the  insurance  company  reasonable  notice 
that  he  was  mistaken  in  his  statement  and  that 
he  will  endeavor  to  show  that  the  death  was  the 
result  of  a  different  cause  than  that  stated  In 
bis  proofs,  and,  after  the  company  has  received 
due  notice  of  the  fact,  the  proofs  have  the  pro- 
bative force  of  solemn  admissions  under  oath 
against  interest,  but  they  are  not  conclusive. 
Travelers'  Ins.  Co.  v.  Robbins,  27  U.  S.  App. 
547 ;  Travelers*  Ins.  Co.  v.  Melick,  66  Fed.  Rep. 
178.  12  C.  C.  A.  544,  27  L.  R.  A.  629 :  Mutual 
Ben.  L.  Ins.  Co.  v.  Newton,  22  Wall.  32,  22  L. 
ed.  703;  Keels  v.  Mutual  Reserve  Fund  Life 
Asso.  29  ITed.  Rep.  198,  201 ;  McMaster  v.  In- 
surance Co.  of  N.  A.  55  N.  Y.  222,  228,  233,  14 
Am.  Rep.  239 ;  Parmeiee  v.  Hoffman  F.  Ins.  Co. 
54  N.  Y.  193. 

The  cause  of  death  as  represented  In  the 
proof  of  death  furnished  under  the  provisions 
of  the  life  policy  constitutes  admissions  of  the 
material  fact  made  by  the  claimant  against  in- 
terest, and  although  they  are  not  conclusive,  yet 
they  are  competent  prima  facie  evidence  against 
him  In  an  action  on  the  policy  wherein  the  Is- 
sue Is  the  cause  of  death, — especially  in  the  ab- 
sence of  evidence  showing  misstatements  or  er- 
rors therein.  Ilanna  v.  Connecticut  Mut.  L.  Ina 
Co.  150  N.  Y.  526,  530. 

A  ststement  as  to  the  cause  of  death,  made 
by  the  claimant  under  a  life  policy  which  accom- 
panied the  proof  of  loss,  does  not  constitute  a 
part  of  the  proof  of  death  required  by  the  pol- 
icy, but  is  a  mere  declaration  of  the  opinion  of 
the  claimant  as  to  the  cause  of  death,  and  as 
such  cannot  be  relied  upon  by  the  company  as 
conclusive,  but  is  only  to  be  considered  by  the 
jury  in  connection  with  all  the  other  evidence 
in  the  esse.  Mutual  L.  Ins.  Co.  v.  Stibbe,  46 
Md.  302,  312. 

So,  In  an  action  on  a  life  policy  proofs  of 
loss  stating  suicide  as  the  csuse  of  death  are 
admissible  but  not  conclusive  against  the  as- 
sured. I^msn  V.  Manhattan  L.  Ins.  Co.  46  La. 
Ann.  1189.  24  L.  R.  A.  589.  See  further,  as  to 
suicide,  infra,  II.  d,  2. 

And  the  claimant's  affidavit  in  the  proof  of 
death  under  a  life  policy  which  shows  that  the 
Injuries  from  which  the  deceased  died  were  re- 
ceived by  him  while  unloading  hay,  when  he 
accidentally  strained  himself,  and  an  affidavit 
of  a  physician  showing  the  cause  of  death  to  be 
from  an  accident,  by  exertions  made  In  hauiing 
in  hay,  are  not  conclusive  so'  as  to  prevent  re- 
covery, where  it  Is  proved  upon  the  trial  that 
death  was  the  result  of  a  blow  with  a  pitchfork 
while  hauling  hay,  as  the  injury  producing 
death  is  correctly  described  in  the  preliminary 
proof,  although  the  claimant  may  have  Imputed 
death  to  a  strain  Instead  of  a  blow,  as  the  vari- 
ance is  not  such  as  can  be  regarded  as  fatal. 
North  American  Life  ft  Accl.  Ins.  Co.  v.  Bur- 
roughs, 69  Pa.  48,  52,  8  Am.  Rep.  212. 

In  an  action  on  a  life-insurance  policy,  the 
claimant  in  not  estopped  from  claiming  that  the 
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death  of  the  insured  was  caused  otherwise  thtm 
by  suicide,  by  the  staitements  and  opinions  con- 
tained in  the  proofs  of  death,  that  the  cause  of 
death  was  mental  aberration,  where  the  state- 
ments were  based  on  hearsay.  Home  Benefit 
Asso.  V.  Sargent,  142  U.  S.  691,  35  L.  ed.  1160. 
See  also  II.  d,  2,  infra. 

In  Walther  v.  Mutual  L.  Ins.  Co.  65  Cal.  417, 
418,  the  claimant,  after  proving  thd  fact  of 
deaiu,  offered  in  evidence,  for  the  sole  purpose 
of  showing  a  compliance  with  the  requirements 
of  the  policy,  the  preliminary  proofs  of  death  of 
the  deceased  which  had  been  furnished  to  the 
company,  and  which  consisted  of  the  proceed- 
ings of  the  coroner's  inquest  had  upon  the  de- 
ceased's body,  and  statements  made  by  the 
claimant  together  with  statements  by  attend- 
ing physicians,  the  undertaker,  and  a  house- 
holder. This  evidence,  which  was  not  contra- 
dicted, showed  that  the  deceased  died  from  the 
effects  of  prusslc  add,  and  the  verdict  of  the 
coroner's  jury  was  death  by  prusslc  acid  ad- 
ministered by  his  own  hands  with  suicidal  in- 
tent. The  court  below  found  that  there  was 
no  evidence  sufficient  to  show  that  the  deceased 
committed  suicide,andthattheallegatIonsof  the 
answer  that  he  committed  suicide  were  untrue. 
This  finding  was  based  on  the  proposition  that 
as  the  claimant  offered  the  papers  referred  to 
solely  for  the  purpose  of  showing  that  she  had 
complied  with  the  requirements  as  to  prelimi- 
nary proofs  they  would  not  be  considered  for 
sny  other  purpose. 

Upon  appeal  this  was  held  to  be  er- 
ror for  the  reason  that  when  the  papers  were 
in  evidence  they  were  before  the  court  and 
showed  on  their  face  that  the  cause  of  death 
was  suicide,  and  for  the  purpose  of  the  trial 
they  were  prima  facie  evidence  of  such  fact  and 
should  have  been  so  considered,  although  the 
claimant  might  have  been  permitted  to  over- 
come them  by  evidence  that  death  was  due  to 
natural  causes. 

See  also  Keels  v.  Mutual  Reserve  Fund  Life 
Asso.  29  Fed.  Rep.  198,  infra,  II. 

2.  Coroner's  inquests,  suicide. 

It  has  been  held  that  the  finding  of  the  cor- 
oner's inquest  is  only  admissible  as  part  of  the 
proof  of  loss  furnished  by  the  claimant  to  the 
Insurance  company,  and  Is  not  evidence  which 
the  jury  are  to  consider  In  making  up  their 
minds  how  the  deceased  was  or  was  not  injured, 
and  they  must  determine  such  questions  by  the 
evidence  produced  at  the  trial.  Dougherty  v. 
Pacific  Mut.  L.  Ins.  Co.  154  Pa.  385.  387. 

A  certified  copy  of  the  verdict  and  evidence 
given  at  a  coroner's  inquest  furnished  under 
the  policy  ss  part  of  the  proofs  of  death  will 
not  be  binding  upon  the  beneficiary  as  an  admis- 
sion that  the  verdict  therein  ststed  Is  true,  or 
that  the  evidence  was  actually  given,  or  that 
the  witnesses  had.  stated  the  facts  correctly. 
United  States  L.  Ins.  Co.  v.  Kielgast,  26  111. 
App.  567.  572. 

In  Keels  v.  Mutual  Reserve  Fund  Life  Asso. 
29  Fed.  Rep.  198,  201,  the  court  held  that  al- 
though the  cause  of  death  in  the  proof  may  be 
stated  to  be  suicide,  and  this  may  be  found  by 
the  proceedings  of  the  coroner's  jury  attached 
to  the  proof  of  death,  end  the  claimant  may 
admit  making  such  statement  on  information, 
and  not  from  personal  knowledge,  and  as  not 
meaning  technical  suicide  by  the  use  of  the 
word,  such  claimant  may  show  that  death  was 
caused  by  some  other  means,  such  as  accident, 
as,  at  the  most,  the  statement  made  in  the 
proof  is  an  admission  by  the  claimant,  and, 
with  all  the  other  evidence,  is  to  be  submitted 
to  and  weighed  by  the  jury,  and  such  evidence 
meets  the  presumption  of  accidental  death,  and 
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pats  on  the  claimant  the  burden  of  showing  a 
mistake. 

And  the  claimant  Is  not  estopped  from  as- 
serting that  the  cause  of  death  was  otherwise 
than  suicide  where  the  proofs  of  death  signed  by 
the  defendants  in  answer  to  the  question  as  to 
whether  the  deceased's  death  was  caused  by  his 
own  hand  or  not  referred  to  the  statement  of  the 
coroner's  physician  which  appeared  on  the  next 
page  and  showed  that  he  found  "shock  from 
penetrating  shot  wound  In  the  head  (right 
temple),  mental  aberration  superinduced  by 
chronic  headache,"  and  In  answer  to  the  ques- 
tion as  to  whether  the  death  was  "caused  or 
accelerated  or  aggravated  by  his  own  hand  or 
acts,"  the  physician  stated  that  he  examined  the 
deceased  only  as  coroners  physician,  and 
was  unable  to  make  any  further  statement 
than  above,  further  than  that  his  mental 
condition  was  probably  due  to  chronic  head- 
aches which  were  caused  either  by  chronic 
meningitis  or  tumor  of  the  brain,  as  the  com- 
pany were  in  no  way  prejudiced  by  the  state- 
ments and  opinions  in  them.  Sargent  v.  Home 
Benefit  Asso.  35  Fed.  Rep.  711. 

So,  the  claimant's  evidence  contradicting  the 
proof  of  deatli  by  suicide  was  admitted  in  Leman 
V.  Manhattan  L.  Ins.  Co.  46  La.  Ann.  1189,  24 
L.  R.  A.  589,  where  the  proofs  of  loss  furnished 
the  company  contained  statements  of  the  un- 
dertaker, physician,  agent,  and  friends,  as  well 
as  the  coroner's  Inquest,  that  suicide  was  the 
cause  of  death,  over  the  company's  objection 
that  the  plaintiff  was  bound  by  these  proofs,  as 
the  cause  of  death  was  mere  matter  of  opinion, 
and  there  was  no  testimony  whatever  on  the 
subject,  except  the  fact  that  the  Insured  was 
found  dead  from  a  mortal  gun-shot  wound,  with 
a  pistol  wedged  in  the  bend  of  his  thumb,  and 
the  body  so  disposed  as  to  suggest  inferences 
entirely  consistent  with  accidental  death,  or  it 
least  not  of  a  character  to  exclude  every  sup- 
position but  suicide. 

In  Fisher  v.  Fidelity  Mut.  Life  Asso.  188  Pa. 
1,  In  the  proofs  of  death  to  which  a  copy  of  the 
coroner's  Inquest  and  the  testimony  given  there- 
at were  attached,  the  claimant  entered  the  fol- 
lowing protest :  '*!  have  been  informed  the  ver- 
dict was  suicide,  but  I  decline  to  be  bound  by 
It.**  The  company  made  no  request  for  further 
proofs,  but  accepted  them  as  filed,  and  on  the 
trial  attempted  to  prove  the  defense  of  suicide 
by  offering  the  proofs  of  death,  and  a  copy  of 
the  coroner's  notes  as  admissions  by  the  claim- 
ant. The  claimant  was  held  not  to  be  bound 
by  them,  as,  although  by  attaching  a  copy  of 
the  coroner's  verdict  and  depositions  he  ad- 
mitted their  existence,  yet  by  his  protest  he  ex- 
pressly declined  to  admit  the  proof  of  the  fact 
which  the  company  sought  to  establish. 

The  proofs  of  loss  which  Include  the  proceed- 
ings before  the  coroner  read  In  evidence  to  the 
Jury  on  behalf  of  the  claimant,  and  offered  gen- 
erally as  evidence  and  so  received  without  ob- 
jection on  behalf  of  the  company,  are  to  be  con- 
sidered In  all  their  parts,  and  effect  must  be 
given  to  all  they  prove  or  tend  to  prove.  Law- 
rence V.  Mutual  L.  Ins.  Co.  5  111.  App.  280,  283. 
So,  the  verdict  of  the  coroner's  Jury  sent  to 
the  company  as  part  of  the  proof  of  death  at 
the  company's  request  and  Introduced  by  It  to 
show  the  claim  therein  made  by  the  plaintiff 
that  the  Insured  had  died  by  his  own  hand, 
which  was  competent  upon  the  Issue  made  on 
the  trial  as  to  whether  the  death  was  due  to  an 
accident,  forms  no  basis  for  an  estoppel  against 
the  company,  inasmuch  as  the  plaintiff  is  not 
misled  or  prejudiced  thereby,  and  the  utmost 
he  can  claim  is  that  the  proofs  of  death,  includ- 
ing the  verdict  of  the  coroner's  Jury,  are  evi- 
dence to  be  considered  together  with  the  other 
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facts  upon  the  issues  in  the  case.  Zimmerman 
V.  Masonic  Aid  Asso.  75  Fed.  Rep.  236. 
239.  Although  tliia  case  la  not  dlrectU  la 
point  as  showing  the  conciusivenebii  ui  iu« 
proof  of  loss,  yet  it  Is  here  cited  as  showing 
that  the  proof  is  to  be  considered  along  with 
the  other  evidence  and  other  facts  upon  the  la* 
sues  of  the  case,  and  therefore  as  supporting  the 
view  that  they  are  not  absolutely  conclusive. 

See  also  Home  Benefit  Asso.  v.  Sargent.  142 
U.  S.  691,  35  L.  ed.  1160:  Walther  v.  Mutual 
L.  Ins.  Co.  65  Cal.  417,  418,  aupra,  d,  1. 

8.  Doctor^  certificates,  etc. 

The  preliminary  proofs  presented  to  an  in- 
surance company  In  compliance  with  the  con- 
ditions of  its  policy  of  insurance  are  admissible 
as  prima  facie  evidence  against  the  insured,  bat 
*  statements  by  physicians  which  are  by  statute 
made  confidential  become  available  to  the  com- 
pany as  evidence  because  found  in  or  connected 
with  the  preliminary  proofs,  especially  when 
they  are  not  made  concerning  the  last  sickness 
or  proximate  cause  of  death.  Dreier  v.  Con- 
tinental L.  Ins.  Co.  24  Fed.  Rep.  670,  673. 

The  certificate  of  a  physician  as  to  the  cause 
of  death,  taken  by  itself  and  unexplained,  is  not 
conclusive  evidence  of  the  cause  of  death,  nor 
is  it  prima  facie  proof  against  the  claimant  In 
an  action  to  recover  upon  an  insurance  policy 
when  It  Is  stated  ex  parte  and  without  opportun- 
ity for  cross-examination,  but  It  becomes  a  part 
of  the  evidence  to  be  considered  when  it  has 
been  explained  by  and  Incorporated  with  the 
oral  testimony  of  a  physician  examined  by  the 
court  with  reference  to  it.  Davey  v.  £tna  L. 
Ins.  Co.  88  Fed.  Rep.  650,  663. 

And  a  physician's  certificate  as  to  the  cause 
of  death,  furnished  with  the  proof  of  loss  in 
compliance  with  the  conditions  and  terms  of  the 
policy,  is  not  conclusive  as  against  the  benefici- 
ary claiming  under  the  policy.  De  Camp  v.  New 
Jersey  Mut.  L.  Ins.  Co.  8  Ins.  L.  J.  89,  102. 

The  sworn  testimony  of  a  physician  derived 
from  hearsay,  that  death  was  caused  by  arsenic 
is  not  conclusive  as  against  the  beneficiary, 
even  though  part  of  the  proof  of  loss  furnished 
by  him  in  compliance  with  the  conditions  of 
the  policy.  Mutual  L.  Ins.  Co.  ▼.  Schmidt,  8 
Am.  L.  Rec.  624. 

And  the  physician's  statements  based  entirely 
upon  hearsay,  furnished  with  the  proofs  of 
death  submitted  upon  the  company's  forms 
which  required  the  physician  who  attended  the 
deceased  to  answer  questions  prepared  by  the 
company,  and  required  the  claimant  to  furnish 
said  answers  to  the  insurer,  were  rejected  by 
the  court  as  not  binding  upon  the  assured.  In 
Insurance  Co.  v.  Schmidt,  40  Ohio  St.  112. 

So,  a  certificate  of  death,  signed  by  the  at- 
tending physician  of  the  deceased,  which  con- 
tained the  duration  of  his  Illness,  with  which 
the  claimant  had  nothing  to  do,  procured  by  the 
company,  although  evidence  In  the  case.  Is  not 
conclusive  upon  the  claimants,  especially  where 
it  Is  an  unsworn  document.  Chlnnery  v.  United 
States  Indastrial  Ins.  Co.  16  App.  DIt.  615. 

And  the  claimant  is  not  bound  or  responsible 
for  the  statement  of  a  doctor  who  attended  the 
Insured  during  hlft  last  Illness,  attached  to  the 
proof  of  death  In  compliance  with  the  conditions 
of  the  policy.  In  which  he  Incorrectly  stated  that 
he  had  been  the  attendant  or  family  physician 
for  five  years,  as  not  caused  by  the  claimant 
himself,  and  the  evidence  of  such  physician  as 
a  witness  for  the  defense  is  properly  contra- 
dicted by  another  medical  witness  on  behalf  of 
the  plaintiff  to  prove  that  his  evidence  was  not 
correct,  and  that  he  had  made  contrary  state- 
ments. Cushman  v.  United  States  L.  Ina.  0(k 
70  N.  Y.  72. 
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A  doctor's  certificate  which  shows  his  attend- 
•ance  upon  the  deceased  for  one  month  at  a  time 
4>rior  to  the  policy  is  not  conclusive  when  it  Is 
■explained  or  contradicted  by  the  claimantt  who 
atates  that  the  deceased  had  never  been  sick  or 
At  any  time  attended  by  a  physician.  Howard 
▼.  Metropolitan  L.  Ina.  Co.  18  Misc.  74.  In 
this  case,  however,  the  court  reversed  the  Judg- 
ment of  the  court  below  in  favor  of  the  claimant 
and  ordered  a  new  trial  upon  the  ground  that 
by  a  condition  In  the  policy  the  contents  of  the 
proof  of  death  were  to  be  evidence  of  the  facts 
therein  stated  in  behalf  ot,  but  not  as  against, 
the  company,  which  condition  or  statement  was 
not  invalid  in  its  nature  as  It  was  competent 
for  the  parties  to  agree  to  such  an  aiTangement. 

And  where  the  only  proof  of  the  veracity  in 
the  application  of  the  assured  was  contained 
in  the  certificate  of  the  physician  presented  by 
the  claimant  among  the  proofs  of  death  and  put 
in  evidence  by  her,  and  this  constituted  prima 
facie  evidence  binding  upon  her  as  an  admission, 
evidence  by  the  deceased's  mother  which  tended 
■to  contradict  the  physician's  certificate  was  ad- 
mitted and  showed  that  the  deceased  was  not  ill 
at  the  time  the  Insurance  was  effected  but  was 
■In  good  health,  and  this  obviated  the  eflTect  of 
the  contrary  admission  in  the  proof  of  death  and 
raised  an  issue  upon  the  facts,  and  was  suffi- 
cient to  authorise  a  finding,  not  only  that  no  ad- 
mission was  Intended,  but  also  that  the  fact 
was  otherwise  than  as  appeared  to  be  admitted 
by  the  proofs.  Boylan  v.  Prudential  Ins.  Co. 
18  Misc.  444. 

And  under  a  policy  which  provides  that  the 
proofs  of  death  shall  contain  answers  by  the 
•claimant,  physicians,  and  other  persons,  and 
that  all  the  contents  of  such  proofs  shall  be  evi- 
dence of  the  facts  therein  stated  In  behalf  of, 
but  not  against,  the  company,  and  also  a  con- 
dition that  the  statements  of  the  attending 
physician  are  to  be  considered  as  part  of  the 
proof  of  death,  the  proofs  of  death,  signed  by 
the  claimant,  which  contain  the  sworn  state- 
ment by  the  attending  physician  that  the 
•chief  or  primary  cause  of  death  was  organic 
heart  disease,  asthma,  and  pleurisy,  and  that 
he  had  attended  the  deceased  prior  to  the  is- 
suing of  the  policy  for  a  similar  disease,  al- 
though competent  evidence  in  support  of  the  de- 
fense that  the  insured  had  been  treated  for  the 
disease  prior  to  the  date  of  the  policy  as  an  ad- 
mission in  a  material  fact  and  under  the  rules 
as  to  admissions  against  Interest,  are  not  con- 
clusive against  the  claimant  who  is  at  liberty 
to  offer  any  evidence  to  set  aside,  contradict,  or 
•qualify  the  statements  therein  contained.  Klpp 
V.  Metropolitan  L.  Ins.  Co.  41  App.  Div.  208, 
300. 

If  the  by-laws  of  the  company  require  that  up- 
on the  decease  of  a  member  the  proofs  of  death 
shall  contain,  inter  alto,  a  statement  under  oath 
of  the  attending  physician  made  upon  a  blank 
furnished  by  the  company  as  a  condition  pre- 
cedent to  recovery,  the  sworn  statement  of  the 
attending  physician  of  the  deceased  In  the 
proofs  of  death  that  he  had  attended  her  for  a 
certain  disease  prior  to  the  application  and  Is- 
suance of  the  policy.  Is  not  conclusive  evidence 
that  the  representations  of  the  deceased  In  the 
application,  to  the  effect  that  for  a  number  of 
years  previous  to  the  application  for  Insurance 
he  had  no  disease  of  those  parts,  was  false. 
where  the  doctor's  certificate  showed  the  true 
cause  of  death  to  be  the  disease  of  several  mem- 
bers of  the  body.  Redmond  v.  Industrial  Bene- 
fit Asso.  160  N.  T.  167. 

So,  the  beneficiary  Is  neither  eoncloded  nor 
estopped  on  the  trial  by  the  statements  of  the 
physicians  contained  In  two  affidavits  made  by 
them  as  to  the  cause  of  death  on  the  company's 
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blanks,  one  of  which  states  delirium  tremens  a» 
the  cause,  while  the  other  asserts  that  hemor- 
rhages. Induced  by  an  excessive  use  of  intoxi- 
cants, caused  death,  which  affidavits  were  for- 
warded by  the  company  to  the  plaintiff  with 
other  proofs  of  the  death  of  the  assured,  as 
the  issue  made  by  the  pleadings  as  to  the  real 
cause  of  death  is  triable  as  any  other  issue  of 
fact.  Bentz  v.  Northwestern  Aid  Asso.  40 
Minn.  202,  2  L.  E.  A.  784.  In  this  case  the 
physicians  were  not  the  agents  of  the  benefici- 
ary, and  she  had  not  referred  the  company  to 
them  for  information,  but  had  merely  given 
their  names  in  reply  to  a  question  propounded 
to  her  as  those  who  had  attended  the  deceased 
in  his  last  sickness,  and  the  affidavits  made  br 
them  were  ev  parte  at  the  request  of  the  com 
pany  and  were  forwarded  by  the  claimant  by 
the  advice  of  the  company's  agent  on  the  a«> 
surance  that  they  were  all  right. 

Where  the  certificate  of  a  physician  fiirnlshee 
as  part  of  the  proof  of  death  according  te 
the  policy  stated  the  cause  of  death  to  be  ex- 
haustion produced  by  the  overuse  of  alcholic 
liquors  and  opiates,  the  court  admitted  evi- 
dence to  show  that  the  symptoms  at  the  post 
mortem  examination  did  not  point  to  alcoholism 
as  the  cause  of  death,  or  as  one  of  the  causes, 
and  also  that  death  was  caused  by  a  high  state 
of  mental  excitement  in  consequence  of  domes- 
tic complication,  aggravated  by  the  use  of  liquor 
in  not  large  quantities,  and  mainly  by  exhaus- 
tion produced  by  very  severe  overdoses  of 
narcotics  taken  to  allay  that  excitement.  De- 
Camp  V.  New  Jersey  Mut.  L.  Ina  Co.  8  Ins.  L. 
J.  80,  102. 

A  letter  written  by  a  doctor  who  attended 
the  assured  for  some  time  previous  to  his  death, 
and  a  part  of  the  proof  of  death,  although  ad- 
missible for  the  purpose  of  showing  compliance 
wltb  the  conditions  of  the  contract  requiring 
proof  of  loss,  does  not  bind  the  beneficiaries, 
and  even  if  it  can  be  considered  at  all  as  proof 
of  the  facts  certified  to,  its  force  may  be  over- 
come by  other  evidence  proving  the  good  health 
of  the  assured.  Railway  Pass.  &  Freight  Con- 
ductors' Mut.  Aid  &  Ben.  Asso.  v.  Robinson, 
147  111.  138,  157,  158. 

In  this  case  the  company  sought  to  give  the 
letter  In  evidence  so  as  to  escape  liability  upon 
the  ground  that  the  assured  was  suffering  from 
a  certain  disease  at  the  time  he  made  apnllca- 
tion  for  membership.  The  court  refused  to  ad- 
mit such  evidence  as  the  letter  was  an  unsworn 
declaration  by  a  third  party. 

And  a  charge  to  the  Jury  that  the  doctor's 
certificate  that  the  deceased  came  to  his  death 
from  the  effects  of  alcoholic  stimulants,  etc.,  Is 
not  to  be  taken  or  accepted  by  the  Jury  as  con- 
clusive evidence  of  the  truth  of  the  facts  there- 
in stated,  nor  is  the  claimant  bound  by  that 
statement  or  estopped  from  proving  a  different 
cause  of  death,  but  that  the  certificate  is  en- 
titled to  the  weight  which  ought  to  be  given  to 
an  opinion  of  a  doctor  as  to  the  cause  of  death, 
who  saw  the  person  so  spoken  of  shortly  before 
his  death  and  who  had  personal  knowledge  of 
the  person  for  some  time  previous  to  his  death, 
sufficiently  embodies  the  law  of  the  case,  ^tna 
L.  Ins.  Co.  V.  Ward,  140  U.  8.  76,  88,  36  L.  ed. 
371,  376. 

In  Buffalo  Loan,  Trust,  ft  8.  D.  Co.  v.  Knights 
Templar  Sc  Masonic  Mut.  Aid  Asso.  56  Hun,  303. 
Affirmed,  126  N.  Y.  450,  proof  of  death  was  fur- 
nished to  the  company,  and  the  certificate  of 
the  physician  who  attended  the  assured  In  his 
lifetime  stated  the  cause  of  death  to  be  delirium 
tremens,  which,  if  true,  would  have  avoided  the 
policy.  It  was  a  part  of  the  contract  that 
"upon  due  notice  and  satisfactory  proof  of  the 
death  of  a  member  of  the  association,  the  ft- 
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sauce  committee  ihall,  within  sixty  days,  pay/* 
«tc. ;  but,  as  there  was  nothing  In  the  contract 
of  insurance  which  required  that  those  repre- 
senting the  deceased  should  state  the  cause  in 
the  notice  of  death,  the  exclusion  of  that  part 
of  the  doctor's  certificate  which  stated  the 
cause  of  death  on  the  trial  was  correct,  as  the 
only  duty  which  deyolved  upon  the  claimant 
was  to  proye  death,  and  that  Its  cause  was  a 
matter  of  defense  which  must  be  proved  by  com- 
mon-law evidence.  In  this  case  It  was  also 
held  that  the  records  or  books  of  the  board  of 
health  were  not  evidence  as  to  the  cause  of 
death. 

In  Proppe  v.  Metropolitan  L.  Ins.  Co.  13  Misc. 
266,  269,  the  policy  provided  that  all  the  con- 
tents of  the  proofs  of  death  should  be  evidence 
of  the  facts  therein  stated  in  behalf  of,  but  not 
against,  the  company,  and  the  evidence  showed 
that  the  proofs  of  death  submitted  to  the  com- 
pany were  made  upon  the  forms  prescribed  by 
the  policy.  The  physician's  certificate,  which 
was  a  part  of  the  proof  of  death,  certified  that 
the  chief  or  primary  cause  of  death  was  oedem 
piumon,  and  that  the  eontributory  or  secondary 
cause  of  death  was  heart  disease,  and  such  cer- 
tiflcate  was  referred  to  in  the  proof  of  death 
furnished  by  the  beneficiary,  and  this  was  held 
to  preclude  her  from  claiming  the  privilege  that 
the  physician's  statement  did  not  bind  her  un- 
der the  statute. 

In  Supreme  Lodge  K.  of  H.  v.  Jaggers.  62  N. 
J.  L.  96,  the  by-laws  of  a  benevolent  society 
provided  that  the  suicide  of  a  member  should 
invalidate  a  benefit  certificate  issued  upon  his 
life,  and  the  society  for  the  purpose  of  estab- 
lishing suicide  produced  and  offered  in  evidence 
a  paper  asserted  to  be  the  official  proof  of 
death,  which  was  signed  by  oflicers  of  the  lodge 
and  annexed  to  the  affidavit  of  the  attending 
physician,  which  stated  suicide  as  the  cause  of 
death.  It  was  held  that  the  plaintiff's  claim 
was  not  precluded  by  such  proof. 

III.  In  fire  inturanoe, 

a.  In  gener^ 

• 

It  has  been  held  that  If  the  Insured  Is  in- 
duced to  make  a  false  statement  In  his  proof  of 
loss  by  false  representations  made  by  the  repre- 
sentative of  the  company,  he  cannot  be  bound 
by  such  a  statement.  Cook  v.  Lion  F.  Ins.  Co. 
67  Cai.  872. 

An  honest  or  unintentional  mistake  in  the 
proofs  of  loss  under  a  fire  policy  will  not  neces- 
sarily prevent  a  recovery  thereon  even  though 
notice  of  the  error  is  not  given  the  insurers  un- 
til the  trial.  Bschmeyer  v.  Mutual  Reserve 
Fund  Life  Asso.  82  Wis.  255.  256:  Parker  v. 
Amason  Ins.  Co.  34  Wia  868;  Waldeck  v. 
Springfield  F.  &  M.  Ins.  Co.  63  Wis.  129. 

So,  if  the  question  in  the  case  does  not  arise 
with  respect  to  the  account  which  accompanies 
the  preliminary  proofs  of  loss  in  fire  policies, 
but  arises  out  of  the  examination  of  the  claim- 
ants themselves  under  oath  in  the  absence  of 
their  books  of  account,  a  mistake  made  under 
such  circumstances  should  be  open  to  correc- 
tion, and  the  parties  should  not  be  concluded 
thereby.  Commercial  Ins.  Co.  v.  Huckberger, 
52  111.  464.  466. 

And  the  statement  made  by  an  administra- 
trix under  oath,  upon  examination  before  the 
Insurance  agent,  that  the  property  had  been 
sold  previous  to  the  fire,  does  not  estop  her 
from  proving  otherwise  on  the  trial.  Oermania 
F.  ins.  Co.  V.  Curran,  8  Kan.  9. 

The  second  proofs  of  loss  made  with  a  full 
knowledge  of  the  value  of  the  goods  not  totally 
destroyed,  and  with  knowledge  of  the  itemized 
appraisal  of  the  arbitrators,  and  also  that  of 
44  L.  R.  A. 


his  e»  parte  appraisers,  so  that  if  there  was  any 
mistake  or  fraud  the  claimant  then  knew  of  it, 
will  be  conclusive  upon  him,  especially  If  h* 
chose  to  adopt  under  his  oath  the  appraisal 
made  by  the  arbitrators  which  shows  every 
article  of  the  goods,  and  the  amount  of  the 
damage  done.  Morley  v.  Liverpool  &  L.  ft  (^ 
Ins.  Co.  85  Mich.  210,  219. 
See  also  supra^  I. 

b.  MUMtatements  as  to  couse  of  fire. 

In  McMaster  v.  Insurance  Co.  of  N.  A.  55  N. 
Y.  222,'  14  Am.  Rep.  239,  the  claimant  was  held 
not  to  be  precluded  from  showing  by  evidence 
aliunde  that  the  party  who  had  made  the  proof 
of  loss,  and  who  was  then  deceased,  was  mis- 
taken in  his  statement  of  the  cause  of  the  fire 
In  his  account  of  the  loss,  and  the  claimant 
was  not  bound  by  the  erroneous  statement  made 
as  to  the  cause  of  the  fire  but  might  fix  the 
company's  liability  by  proof  of  the  true  cau«e 
of  the  loss  without  regard  to  the  statement* 
in  the  preliminary  loss. 

So,  an  expression  of  opinion  in  a  proof  of  loss 
that  the  fire  originated  through  friction  in  the 
exhaust  fan  put  into  the  building  after  the  in- 
surance without  the  consent  of  the  company, 
while  evidence  as  to  how  the  fire  originated,  is 
not  conclusive,  and  amounts  to  nothing  more 
than  an  opinion.  Roby  v.  American  Cent.  Ins. 
Co.  11  N.  T.  8.  R.  93,  95. 

And  a  sworn  statement  in  the  proof  of  loss 
that  "the  fire  originated  from  explosion  of  the 
boiler,  fire  ensuing  afterwards,"  may  be  cor- 
rected on  the  trial  by  other  evidence  showing 
that  there  was  a  mistake  in  the  proof  of  loss 
in  that  respect,  and  that  the  fire  originated 
from  another  cause,  where  the  assured  has 
made  an  honest  mistaike  as  to  the  material  fact 
in  his  proof  of  loss.  Waldeck  v.  Springfield 
F.  ft  M.  Ins.  Co.  53  Wis.  129,  130. 

In  this  case  It  further  appeared  that  the 
agents  of  the  company  had  ample  notice  of  the 
mistakes  In  the  proof  of  loss  before  the  suit  was 
commenced,  and  it  was  not  shown  that  there 
was  any  surprise  or  that  the  company  had  b^en 
misled  to  its  prejudice  in  defending  on  the 
merits.  To  the  same  effect,  Stache  v.  St.  Paul 
F.  ft  M.  Ins.  Co.  49  Wis.  89,  85  Am.  Rep.  772. 

c  Amount  of  l09S. 

And  the  claimant  is  not  estopped  by  the 
statement  and  proof  of  loss  of  the  actual  coals, 
from  claiming  a  larger  sum  as  the  value  of  the 
goods,  where  the  actual  cost  of  the  articles  was 
required  to  be  shown  by  a  condition  attached 
to  the  policy,  and  to  be  stated  in  the  prelimi- 
nary proofs,  but  the  policy  showed  that  the 
value  of  the  property  was  to  be  deemed  to  be  the 
cost  at  the  time  of  the  fire  to  replace  it.  Hoff- 
man V.  ^tna  F.  Ins.  Co.  1  Robt.  501.  518. 

The  claimant  is  not  limited  in  recovery  by 
the  amount  of  loss  specified  In  the  proof  of  loss 
where  no  fraud  is  shown.  Bentiey  v.  Standard 
F.  Ins.  Co.  40  W.  Va.  729. 

And  the  fact  that  the  claimant  has  made 
out  his  proofs  of  loss  and  given  them  to  the 
company's  agent  does  not  preclude  him  from  re- 
covering a  greater  «nm  than  Is  set  forth  In  the 
said  proofs,  for  the  reason  that  they  do  not 
work  an  estoppel.  Lebanon  Mut.  F.  Ins.  Co. 
V.  Kepler,  106  Pa.  28,  84. 

In  the  above  case,  the  insured  was  allowed 
to  prove  a  recovery  upon  a  higher  valuation 
than  his  former  proofs  of  loss  had  shown,  and 
to  explain  the  reason  for  that  higher  valuation 
and  mistake  In  the  proof  of  loss. 

If  an  estimate  of  the  loss  under  a  fire  poller 
Is  made  out  by  the  claimant  under  the  policy 
from  his  best  recollection  without  his  books  be- 
fore him,  and  there  is  no  Intention  to  deceive^ 
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he  will  be  entitled  to  recover  as  the  mistakee 
are  honestly  committed.  Huckberger  ▼.  Mer- 
ehants'  F.  Ins.  Co.  4  Bias.  265.  266. 

In  Bchulter  ▼.  Merchanta'  Mut.  Ins.  Co.  62 
Ho.  286,  288,  It  was  said  that  if  there  is  a  dif- 
ference between  the  amount  claimed  and  that 
sworn  to  by  the  assured  himself  on  the  trial  or 
established  by  the  uncontradicted  testimony  In 
the  case.  It  Is  a  question  for  the  Jury  to  de- 
termine from  all  the  circumstances  in  the  case 
whether  the  deficiency  was  the  result  of  acci- 
dent, of  honest  error,  or  fraudulent  Intent  on 
the  part  of  the  plaintiff  in  making  the  proof 
of  loss,  and  there  is*  no  presumption  of  law  or 
fact  arising  from  the  absence  of  satisfactory 
explanation  of  such  deficiency  that  the  plaintlfl( 
has  for  a  fraudulent  purpose  sworn  falsely  In 
making  his  proof  of  loss,  and  no  false  swearing 
will  forfeit  the  rights  of  the  assured  unless  it 
be  also  fraudulent. 

Mere  mistakes  In  stating  facts,  or  an  oTer- 
valuation  in  making  out  proofs  of  loss,  are  not 
sufficient  to  sustain  a  defense  to  an  action 
brought  against  the  company  upon  the  policy ; 
It  must  appear  that  the  erroneous  statements 
or  overyaiuation  were  made  intentionally  and 
with  a  fraudulent  Intent.  Carson  ▼.  Jersey 
City  Ins.  Co.  48  N.  J.  L.  800,  311,  80  Am.  Hep. 
584. 

And  no  sworn  statement  made  by  plaintiff  In 
his  proof  of  loss  as  to  the  yalue  of  buildings 
will  have  the  effect  of  defeating  his  right  to 
recover  on  the  policy,  unless  it  is  made  falsely 
and  wilfully  and  for  the  purpose  of  deceiving 
the  company.  Walker  y.  Phoenix  Ins.  Co.  62 
Mo.  App.  209. 

And  if  the  company  refuses  to  act  upon  tbe 
proofs  of  loss,  and  repudiates  all  liability,  the 
insured  Is  not  bound  by  the  proofs  of  loss  which 
make  the  amount  less  than  that  awarded  to  him 
by  the  court,  as  there  Is  no  element  of  estoppel 
In  the  case,  and  the  action  of  the  company  puts 
him  to  legal  proof.  In  such  a  case  there  Is  no 
ground,  legal  or  equitable,  upon  which  the  com- 
pany can  insist  on  holding  the  insured  to  proofs 
which  are  only  made  with  a  view  to  adjustment 
without  litigation,  but  which  the  company  it- 
aelf  repudiates.  Sibley  t.  Prescott  Ins.  Co. 
57  Mich.  14,  20. 

So,  the  assured  is  not  concluded  by  the  state- 
ment of  the  amount  of  his  loss  as  made  in  his 
proof  of  loss  so  as  to  render  a  verdict  for  more 
than  his  share  of  the  amount  excessive,  es- 
pecially where  the  company  has  refused  to  pay 
upon  the  basis  of  that  amount;  and  In  such  a 
c&se  he  may  recover  upon  the  basis  of  the 
actual  value  of  the  property  destroyed.  Cork- 
ery  v.  Security  F.  Ins.  Co.  09  Iowa,  382. 

When  the  assured  has  been  compelled  to 
bring  a  suit  for  loss,  he  has  a  right  to  prove 
the  value  of  the  articles  omitted  by  mere  In- 
advertence  from  his  account  submitted  with 
the  preliminary  proof,  hot  if  the  Insurance  com- 
pany settles  the  lose  promptly  according  to  the 
account  exhibited,  the  assured  is  bound  by  It 
In  the  absence  of  fraud.  Commercial  Ina.  Co. 
V.  Huckberger,  52  111.  464,  466;  ifitna  Ins.  Co. 
V.  Stevens,  48  III.  81,  34. 

So,  If  the  omission  from  the  preliminary 
proofs  of  loss  of  articles  deatroyed  In  the  fire 
Is  Inadvertent,  and  the  claim  Is  not  paid,  and 
the  assured  Is  obliged  to  sue.  he  is  not  prevent- 
ed from  claiming  in  his  action  for  additional 
articles  which  he  can  prove  were  destroyed  by 
the  fire.  iBtna  Ins.  Co.  ▼.  Stevens,  48  111.  81, 
84. 

And  if  the  Insurance  company  has  done  noth- 
ing upon  the  faith  of  the  proofs  of  loss  by 
which  it  can  be  prejudiced  if  some  articles  nut 
enumerated  In  the  proof  of  loss  are  proved  on 
the  trial  to  have  been  lost,  the  Insured  may 
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still    recover  for  such   property.    Schmidt   ▼. 
Mutual  City  ft  Village  F.  Ins.  Co.  66  Mich.  482. 

If  a  mistake  is  made  in  the  proof  of  loss  by 
reason  of  an  underestimate  of  the  total  amount 
of  loss,  and  the  company  has  a  right  to  d<v 
mand  an  arbitration,  but  has  acted  upon  suc^fe 
undervaluation  by  not  demanding  arbitration^ 
the  assured  cannot  recover  upon  a  higher  es- 
timate of  the  loss,  yet  he  Is  not  estopped  fronv 
proving  the  full  amount  of  actual  loss  as  tnc 
basts  of  recovery  In  tho  action  upon  the  policy 
when  no  right  to  arbitrate  is  given  by  the  pol 
ley  and  the  company  has  lost  nothing  by  such 
undervaluation.  Case  ^.  Manufacturers'  F.  it. 
M.  Ins.  Co.  82  Cal.  26.%  268.  271. 

In  a  case  In  which  tho  original  complaint  and 
proof  of  loss  stated  the  loss  to  be  a  given 
amount  and  the  plaintiff  upon  the  trial  sought 
to  amend  his  complalni  so  as  to  demand  the 
amount  specified  in  the  policy  which  was  con- 
siderably larger.  It  was  held  that  the  court  did 
not  improperly  make  use  of  Its  discretion  In  al- 
lowing him  to  amend  his  complaint  by  increas- 
ing the  amount  of  his  demand,  as  he  was  not 
estopped  by  his  proof  of  loss,  and  especially  a» 
the  evidence  adduced  at  the  trial  showed  that 
the  claim  was  stated  as  a  less  amount  in  Che 
proof  of  loss  in  order  to  obtain  a  speedy  settle- 
ment. Miaghan  v.  Hertford  F.  Ins.  Co.  24 
Hun,  58,  61. 

An  assured  who  after  the  exhibition  of  his* 
proof  of  loss  and  Interest  under  a  marine  in- 
surance presents  a  statement  of  his  demands 
less  in  amount  than  what  he  Is  legally  entitled 
to  recover,  is  not  estopped  from  claiming  a  larg- 
er amount  If  a  settlement  is  not  made  pursuant 
to  such  statement.  American  Ins.  Co.  v.  Orls- 
wold,  14  Wend.  899. 

The  appraisal  of  the  value  of  the  property 
which  was  not  destroyed,  by  parties  selected 
for  that  purpose,  was  held  not  to  be  conclusive 
as  to  the  amount  of  the  loss  sustained  so  as 
to  preclude  evidence  of  the  quantity,  quality, 
and  value  of  the  property  Insured.  Commer- 
cial Ins.  Co.  V.  Friedlander,  156  111.  695,  598. 

And  there  Is  no  error  in  the  court's  permit- 
ting the  claimant's  witness  to  enumerate  and 
state  tbe  value  of  certain  articles  alleged  to 
have  been  destroyed  by  the  fire  not  included 
In  the  proof  of  loss.  Knhn  v.  Traders'  Ins.  Co. 
4  Wyo.  419. 

If  a  renewal  Is  issued  to  the  insured  by  way 
of  a  binding  slip,  and  the  company  subsequent- 
ly proposes  a  reduced  Insurance  which  Is  not 
accepted  by  the  Insured,  and  the  slip  Is  In  force 
at  the  time  of  the  fire,  the  Insured  may  sue 
upon  the  binding  slip,  as  there  Is  no  waiver 
of  It  on  his  part,  or  he  may  elect  to  rely  upon 
the  unaccepted  offer  of  reduced  Insurance,  as- 
a  waiver  or  election  will  not  be  Imported  by  the 
mere  fact  that  in  his  notice  of  loss,  tender  of 
premium,  and  proof  of  loss,  he  limited  his  de- 
mand to  the  sum  proposed  for  reduced  Insur- 
ance. Van  Tassel  v.  Greenwich  Ins.  Co.  151  N. 
Y.  180. 

If  the  assured  In  making  proof  of  loss  acts- 
In  good  faith,  and  In  the  honest  belief  that  the 
property  destroyed  Is  worth  the  amount  of  the 
valuation  placed  upon  It,  and  the  excessive 
valuation  Is  nqt  Intended  to  deceive  or  defraud 
the  company,  such  overvaluation  cannot  be  held- 
to  be  fraudulent,  and  will  not  defeat  recovery, 
and  is  not  conclusive.  Commercial  Ins.  Co.  v. 
Friedlander,  156  111.  595,  508.  To  the  same  ef- 
fect. Rockford  Ins.  Co.  v.  Nelson,  75  III.  548; 
Franklin  F.  Ins.  Co.  v.  Vaughan,  92  U.  S.  616, 
28  L.  ed.  740. 

A  mere  mistake  as  to  the  value  of  the  prem- 
ises burned.  In  proving  tbe  loss  where  there  Is- 
no  actual  fraud  shown,  only  amounts  to  an  es- 
timate and  opinion,  and  even  if  It  is  excessive- 
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■ot  pieTtnt  reco^erj  under  ft  pollcj  opon 
th«  ground  that  the  aaiured  swore  or  made 
falae  statements  contrary  to  the  proTlslons  of 
the  policy,  and  such  an  expression  of  opinion 
Is  not  a  misstatement  of  a  material  fact.  Jer- 
«ey  City  Ins.  Co.  ▼.  Nlchol,  36  N.  J.  Bq.  291,  301, 
40  Am.  Rep.  625. 

So.  the  mere  fact  that  the  assured  in  the  proof 
of  loss  has  made  an  overvaluation  of  the  prop- 
erty destroyed  will  not  defeat  a  recovery  on  the 
IK)lIcy  for  the  actual  loss  sustained.  Commer- 
cial Ins.  Co.  V.  Frledlander,  156  III.  505,  598. 

If  there  is  an  overvaluation  by  mistake  or  In- 
advertence a  verdict  can  be  found  for  such  an 
amount  of  loss  as  has  actually  occurred,  but  If 
such  an  overvaluation  is  made  knowingly  and 
with  a  fraudulent  intent  there  can  be  no  re- 
covery. Hickman  v.  Long  Island  Ins.  Co.  1 
Gdm.  Sel.  Cas.  374.  wherein  the  point  in  con- 
test was  the  amount  of  the  loss  which  the  com- 
i)any  alleged   was  greatly   exaggerated. 

And  a  claimant  who  largely  overstates  the 
value  of  the  property  destroyed  in  the  prelim- 
inary proofs  of  loss  without  any  fraudulent  in- 
tent, in  consequence  of  his  imperfect  knowledge 
of  the  English  language,  under  the  direction  of 
a  person  who  aided  him  in  making  out  the 
proofs,  is  not  precluded  from  recovering  npon 
the  policy  when  the  statement  is  made  hon- 
estly and  without  any  fraudulent  Intent,  al- 
though It  may  be  an  extravagant  valuation. 
Dogge  V.  Northwestern  Nat.  Ins.  Co.  49  Wis. 
501.  504. 

Recovery  has  been  sustained  although  much 
less  than  the  amount  of  loss  as  estimated  In 
the  proof  of  loss.  Commercial  Ins.  Co.  v. 
Frledlander.  156  111.  595,  596.  To  the  same  ef- 
fect. N at i una  I  Bank  v.  Hartford  F.  Ins.  Co. 
^  U.  S.  673;  First  Nat.  Bank  v.  Hartford  F. 
Ins.  Co.  24  L.  ed.  563;  Moore  v.  Protection  F. 
Ins.  Co.  29  Me.  97,  48  Am.  Dec.  514;  Dogge  v. 
Northwestern  Nat.  Ins.  Co.  49  Wis.  501;  Helb- 
ing  V.  Svea  Ids.  Co.  54  Cal.  156,  35  Am.  Rep.  72. 

In  Dolan  v.  A'ltna.  Ins.  Co.  22  Hun,  396,  it  was 
insisted  that  the  claimant  in  submitting  the 
proof  of  loss  violated  the  provision  in  the  pol- 
icy that  any  fraud  or  attempts  at  fraud  on  the 
part  of  the  assured  should  cause  a  forfeiture 
of  all  claims.  The  proof  of  loss  contained  a 
claim  on  his  own  behalf  for  several  articles 
used  by  the  claimant's  daughter,  and  the  com- 
pany contended  that  this  worked  a  forfeiture 
of  all  claim  under  the  policy.  It  was  shown, 
liowever,  that  the  agent  of  the  company  had 
knowledge  of  the  fact,  and  that  he  had  directed 
an  appraibal  of  such  property,  and  that  it  so 
came  to  be  included  in  the  proof  of  loss.  It  was 
held  that  the  question  of  its  insertion  in  the 
proof  with  a  fraudulent  intent  was  for  the  Jury, 
and  further,  that  the  fact  that  the  claimant  in 
the  proof  of  loss  showed  the  damage  to  amount 
to  a  certain  sum.  and  the  appraisers  estimated 
It  at  a  much  less  sum,  and  also  clfat  claimant 
iiad  told  the  company*8  agent  that  tiie  property 
was  worth  a  certain  amount,  when  in  ;>oiiit  ot 
fact  it  was  worth  much  less,  was  not  conr*lii.sive 
against  the  plaintiff  as  showing  an  attempt  to 
defraud. 

An  instruction  to  the  Jury  to  the  effect  that 
the  slightest  possible  exaggeration  of  the 
amount  or  value  of  the  property  destroyed  or 
damaged  will  be  suflSclent  to  defeat  the  in- 
sured's claim,  even  <f  such  exaggeration  only 
amounts  to  a  fraction  of  a  cent.  Is  properly  re* 
fused.  Hamberg  v.  St.  Paul  F.  St  M.  Ins.  Co. 
68  Minn.  335,  339. 

But  the  claimants  were  concluded  by  the 
amount  of  loss  which  they  claimed  In  their 
proof,  and  oould  not  upon  the  trial  for  the  first 
time  show  the  loss  to  be  greater  than  the 
amount  claimed  in  the  proofs  of  loss,  where 
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the  policy  required  t^e  proof  of  loss  to  show  the 
character  and  extent  of  the  loss,  and  the  proof 
furnished  showed  a  loss  of  mncb  less  than  5  per 
cent,  and  no  further  proof  was  m.ide  or  pre- 
sented to  the  company  before  the  commencement 
of  the  action  some  two  years  and  a  half  after- 
wards. DeGrove  v.  Metropolitan  Ins.  Co.  61 
N.  Y.  594.  607,  19  Am.  Rep.  305. 

In  Irving  v.  Excelsior  F.  Ins.  Co.  1  Bosw. 
507,  514,  the  company  had  made  no  objections 
to  the  sufficiency  of  the  accounts  furnished  in 
the  proof  of  loss,  and  by  its  answer  had  ac- 
quiesced In  its  truth,  and  rested  npon  the  claim 
that  If  the  facts  so  stated*  and  sworn  to  were 
true  it  was  not  liable.  It  was  therefore  held 
that  the  claimant  could  not  chance  his  ground 
on  the  trial  by  impeaching  the  truth  of  his  own 
statements,  as  the  company  had  a  right  to  take 
the  facts  as  the  claimant  bad  stated  them,  and 
the  claimant  was  therefore  l)0und  by  the  ma- 
terial facts  stated  in  his  affidavit  of  loss,  and 
was  concluded  thereby. 

See  also  cases  cited  tupra^  I. 

d.  Mi9statemenU  as  to  occupancy  and  vse  of 

premfocs. 

The  statement  in  the  proof  of  loss  under  afire 
policy  that  the  premises  were  vacant  will  not 
preclude  the  plaintiff  from  showing  at  the  trial 
the  circumstances  under  which  the  house  had 
been  vacated.  Cummins  v.  Agricultural  Ins. 
Co.  67  N.  Y.  260,  263,  23  Am.  Rep.  111. 

In  this  case  the  absence  of  the  plaintiff, 
though  for  a  considerable  period,  was  tempo- 
rary  In  its  nature,  and  for  a  special  purpose* 
and  there  was  evidence  that  he  still  retained 
the  house  as  his  residence,  and  that  In  his  ab- 
sence his  wife  took  care  of  It.  The  policy  con- 
tained a  condition  that  it  should  be  void  If  the 
house  l)ecame  vacant  upon  the  removal  of  the 
owner  or  occnpant. 

And  the  claimant's  statement  In  the  proof 
of  loss  that  the  premises  were  occupied  In  part 
by  another  company  and  the  insured,  and  for 
no  other  purpose  whatever,  and  that  the  fire 
originated  In  an  adjoining  building  occupied  by 
such  company,  and  that  there  was  no  change 
in  the  occupancy  since  the  Insurance,  does  not 
afford  conclusive  evidence  against  him  that  the 
warranty  that  the  premises  were  wholly  oc- 
cupied by  him  at  the  time  of  the  insurance  was 
broken,  and  he  can  adduce  evidence  to  show 
exactly  how  the  fact  of  occupancy  was  at  the 
time  of  the  Insurance.  Parmelee  v.  Hoffman 
F.  Ins.  Co.  54  N.  Y.  193.  196. 

In  Commercial  Union  Assur.  Co.  ▼.  Meyer.  9 
Tex.  Civ.  App.  7,  the  proofs  of  loss  furnished 
were  admitted  to  be  complete  except  that  the 
same  did  not  name  the  occupant  of  the  dwell- 
ing at  the  time  of  the  fire,  but  stated  that  the 
property  was  occupied  as  a  dwelling  without 
showing  the  name  of  the  occupant.  As.  how- 
ev^.  it  did  not  appear  that  the  name  of  th«> 
occupant  was  material,  or  that  the  omission  of 
the  name  from  the  proofs  of  loos  affected  the 
real  issues  directly  or  remotely,  the  plaintiff 
was  allowed  to  recover. 

The  proof  of  loss  is  not  an  admission  that 
the  property  was  unoccupied  for  ten  days  af- 
ter a  date  mentioned  therein,  so  as  to  come 
within  the  conditions  of  the  policy  by  which,  if 
the  premises  were  unoccupied  for  more  than 
ten  consecutive  days,  the  policy  was  to  be 
void,  so  as  to  raise  a  presumption  of  a  breacb 
of  the  condition  of  the  policy  with  respect  to 
the  occupancy  of  the  building  when  insured, 
where  it  relates  to  the  character  of  the  oc- 
cupancy, and  not  to  the  fact  of  occupancy. 
Hanover  F.  Ins.  Co.  v.  Parrotte.  47  Neb.  576. 

And  under  a  policy  contaiulug  a  clause  that 
It  was  to  be  void  If  benzine  was  kept,  used,  or 
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flowed  on  the  premises,  and  the  proofs  of 
•loss  signed  and  sworn  to  were  to  state  the 
-claimant's  Icnowledge  and  belief  as  to  the 
origin  of  the  fire,  evidence  is  admissible  to 
contradict  a  statement  in  the  proofs  that  the 
claimant  believed  that  the  lire  originated  from 
t>enslne  which  accidentally  turned  over  and 
caught  fire  while  his  wife  was  cleaning  clothes, 
and  to  show  that  It  was  not  bensine  that  was 
boitig  used.  White  v.  Royal  Ins.  Co.  8  Misc. 
4113. 

In  that  case  the  company  relied  upon  the 
cases  of  Campbell  v.  Charter  Oak  F.  ft  M.  Ins. 
■Co.  10  Allen,  218,  and  Irving  v.  Bxcelsior  F. 
Ins.  Co.  1  Bosw.  507,  as  supporting  the  theory 
that  the  evidence  was  incompetent.  Irrelevant, 
and  immaterial,  and  that  the  proofs  concluded 
the  assured  from  contradicting  or  explaining  the 
mistake  In  the  proof  of  loss,  but  the  court 
pointed  out  that  those  cases  differed  from  the 
^ne  then  before  the  court  for  the  reason  that 
(n  them  the  actual  facts  were  required  to  be 
net  forth  in  the  proofs,  whereas  In  the  case 
then  before  the  court  only  the  belief  as  to  what 
facts  had  caused  the  fire  was  called  for.  The 
oourt  further  distinguished  that  case  from  De- 
-Grove  v.  Metropolitan  Ins.  Co.  61  N.  Y.  504, 
19  Am.  Kep.  306,  upon  the  ground  that  the  Iat> 
ter  case  only  held  that  the  plaintiff  could  not 
^recover  more  than  he  filed  a  claim  for  under  a 
proof  of  loss,  and  pointed  out  that  that  case 
■did  not  intend  to  overrule  Parmelee  v.  Hoffman 
F.  Ins.  Co.  64  N.  Y.  193.  and  McMaster  v.  In- 
surance Co.  of  N.  A.  56  N.  Y.  223,  14  Am.  Rep. 
■239,  without  referring  to  them  In  the  opinion. 

e.  Mt99tatement8   aa   to   ownerahip,   eto. 

The  statement  In  the  proof  of  loss  that  the 
property  belonged  to  the  claimant  as  "the  legal 
heir  of  his  wife"  and  ''by  purchase  at  auction" 
although  it  may  be  Incorrect,  Is  not  of  a  fact  so 
much  as  of  a  legal  conclusion,  and  does  not  and 
cannot  mislead  under  a  policy  which  provides 
that  all  persons  having  a  claim  shall  give  Im- 
mediate notice  and  render  a  proper  account 
-stating  the  ownership  of  the  property  Insured, 
and  that  any  fraud  or  attempt  at  fraud  will 
forfeit  the  claim.  RoUrbach  v.  ^tna  Ins.  Co. 
•62  N.  Y.  613. 

So,  a  misstatement  by  the  assured,  made 
after  the  fire,  with  respect  to  his  b^ing  the  sole 
-and  unconditional  owner  of  the  property  cov- 
ered by  the  policy,  when  In  fact  It  was  sub- 
ject to  a  mortgage  of  which  the  company's 
•agent  had  notice  when  he  Issued  the  policy,  Is 
immaterial,  and  will  not  prevent  a  recovery  in 
the  absence  of  evidence  showing  It  to  be  fraudu- 
lent. German  Ins.  Co.  v.  Luckett,  12  Tex.  Civ. 
App.  130.  144. 

In  Parker  v.  Amazon  Ins.  Co.  34  Wis.  363, 
^0.  a  mistake  in  the  proof  of  loss  occurred 
through  the  negligence  or  Inadvertence  of  the 
Insurer,  and  consisted  In  not  properly  giving 
the  names  of  the  owners  of  the  property,  and 
the  statement  was  signed  In  haste  by  one  of  the 
owners ;  the  claimants  were,  however,  allowed 
to  recover  upon  the  policy  as  the  mistake  was 
an  Innocent  one. 

And  under  a  proof  of  loss  filled  out  by  the  ad- 
juster and  showing  that  the  insurer  was  the 
owner  in  fee  simple,  when  in  fact  he  claimed 
under  a  contract,  which  proof  was  not  read  over 
to  the  insured,  evidence  to  the  effect  that  he 
did  not  read  the  same,  but  supposed  that  It 
liad  been  filled  out  properly,  and  that  bis  claim 
was  really  under  a  contract,  is  admissible  as 
it  shows  thot  the  Insured  had  an  insurable  Ih- 
terest  in  the  property,  and  that  the  proof  of 
loss  would  have  been  equally  available  had  the 
injured  stated  the  actual  facts  as  to  his  owner- 
ship, and  the  company  is  not  prejudiced  by 
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such  misstatement.    Star  Union  Lumber  Co.  t. 
Finney,  36  Neb.  214. 

In  a  case  In  which  the  proof  of  loss  upoc 
which  the  insurance  company  bases  its  defense 
was  prepared  by  the  adjuster  who  knew  the 
condition  of  the  title  of  the  property,  and  the 
evidence  showed  that  the  assured,  although  he 
signed  and  swore  to  che  document,  which  was 
very  lengthy,  did  not  know  that  it  stated  that 
he  was  the  owner  In  fee  simple,  and  his  evi- 
dence and  that  of  his  witnesses  proved  the  con- 
trary, it  was  held  that  although  the  assured 
was  negligent  in  not  reading  and  fully  compre- 
hending all  that  was  in  the  proof  of  loss  be- 
fore he  signed  it,  yet  as  there  was  no  reason 
to  believe  that  he  intended  or  attempted  to 
commit  fraud  upon  the  company,  and  no  such 
fraud  was  committed,  he  was  not  precluded 
from  recovering  on  his  policy.  Home  Ins.  Co. 
V.  Mendenhall,  164  111.  468,  469.  36  L.  R.  A. 
374.  Affirming  64  III.  App.  30.  In  this  case  it 
appeared  that  the  agent  of  the  company  knew 
of  the  condition  of  the  title  and  of  the  claim- 
ant's interest  in  the  premises  at  the  time  the 
policy  was  issued.  ^ 

In  a  case  in  which  the  Insured  in  proof  of  loss 
made  claim  for  the  loss  of  property  of  which 
she  was  not  the  owner,  and  testified  upon  the 
trial  that  she  included  such  property  for  the 
reason  that  the  company's  agent  told  her  to 
make  a  list  of  the  articles  burned,  which  she  did 
without  any  intention  of  defrauding,  and  sup- 
posed that  they  were  included  In  the  policy  cov- 
ering clothing  and  wearing-apparel,  the  court 
refused  to  disturb  a  verdict  of  the  Jury  found  In 
her  favor  under  proper  instructions.  Tubbs  v. 
Dwell ing-House  Ins.  Co.  84  Mich.  646,  653. 

Where  one  testifies  that  he  lost  certain  per- 
sonal property  covered  by  the  policy  and  which 
he  claimed  as  his  own,  and  made  two  sworn 
statements,  one  covering  his  father's  loss  and 
the  other  his  own,  and  his  statements  were  in 
troduced  in  evidence  and  he  then  testified  that 
some  of  the  articles  in  the  statement  as  his 
own  loss  belonged  to  his  father,  he  may  show 
and  testify  that  he  did  not  state  or  intend  to 
state  that  he  owned  such  property,  and  that  in 
so  doing  he  made  a  n^lstake.  Orlstock  v.  Royal 
Ins.  Co.  84  Mich.  161. 

In  Schuster  v.  Dutchess  County  Ins.  Co.  102 
N.  Y.  260,  an  action  was  brought  upon  a  policy 
covering  a  house  and  personal  property.  The 
proofs  of  loss  were  made  and  verified  by  one 
of  the  Insured  and  contained  an  untrue  state* 
ment  of  the  plaintiff's  ownership  of  the  house. 
The  company  requested  the  court  to  charge 
that  If  the  party  made  and  delivered  the  proofs 
to  the  company.  Intending  thereby  to  obtain 
from  It  the  amount  of  insurance,  knowing  that 
the  insured  was  not  the  owner  of  it,  such  false 
statements  precluded  a  recovery,  but  the  court 
refused  to  give  such  Instruction,  and  Its  action 
was  upheld  as  it  involved  the  proposition  that 
a  false  statement  not  fraudulently  made,  as 
to  the  real  property,  would  defeat  a  recovery 
as  to  personal  property. 

A  condition  In  the  policy  that  any  mlsrepre 
sentatlons  In  any  statement  touching  the  loss 
or  any  false  swearing  of  the  party  assured  in 
the  proofs  of  loss  or  otherwise  shall  cause  a 
forfeiture  will  not  preclude  the  claimant  from 
recovering  under  the  policy  where  he  has  by  an 
honest  mistake  failed  to  give  notice  of  an  en- 
cumbrance which  he  did  not  believe  to  be  a  lien 
upon  the  premises,  in  the  absence  of  a  showing 
that  the  nondisclosure  was  fraudulent  and  wil- 
ful. Thierolf  v.  Universal  F.  Ins.  Co.  110  Pa 
37,  42. 

In  Huff  T.  Jewett,  20  Misc.  36,  87,  the  com* 
pany  contended  that  the  plaintiff  was  not  en* 
titled  to  recover  upon  the  ground,  inter  alUk 
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that  b«  waft  «ot  the  sole  owner  of  the  property 
as  aaserted  under  oath  In  the  proof  of  Iota,  for 
the  reason  taat  there  was  a  mortgage  upon  the 
premises  which  he  had  not  disclosed.  The 
court  held  that  as  the  fact  of  the  existence  of 
the  mortgage  was  not  material  and  In  no  wise 
affected  the  validity  of  the  contract  at  the  time 
It  was  entered  Into,  the  **false  swearing*'  of 
the  plaintiff  in  the  former  proofs  of  loss  as  to 
the  owuershlp  of  the  property  had  no  bearing 
upon  the  question,  and  that  he  was  entitled  to 
recover. 

In  Carson  v.  Jersey  City  Ins.  Co.  43  N.  J.  L. 
300,  311,  89  Am.  Rep.  584,  there  was  a  condi- 
tion in  the  policy  that  all  fraud  or  attempts 
at  fraud  by  false  swearing  or  otherwise 
should  cause  forfeiture  of  all  claims  under 
{the  policy.  It  was  claimed  that  the  as- 
sured made  false  statements  with  regard  to 
encumbrances  upon  the  property,  but  as  there 
was  no  proof  of  fraud  the  claimant  was  not 
precluded  thereby. 

f.  Discrepancy  at  to  Imilding, 

Where  the  description  of  the  building  in  the 
proof  of  loss  corresponds  in  other  respects  with 
that  contained  In  the  policy,  and  there  Is  noth- 
ing to  show  that  the  Insurer  is  misled  or  preju- 
diced by  the  error,  the  right  of  the  aasured 
to  recover  is  not  aCTected  by  the  mistake  in 
the  proof  of  loss  in  regard  to  the  number  of 
^.he  building.  Faulkner  v.  Manchester  F.  Asaur. 
Co.  171  Mass.  349,  861. 

g.  Other  insurance. 

So,  the  statement  of  the  Insured  In  the  proof 
of  loss  submitted  to  the  company,  that  he  had 
other  Insurance  on  the  same  property,  does  not 
estop  him  from  showing  the  contrary  thereof 
though  the  contrary  was  true,  and  such  dedara^ 
tlon  made  Is  not  conclusive  evidence  of  the 
facts  asserted,  as  an  estoppel  in  paie  does  not 
arise,— especially  where  the  company  Itself  was 
bound  to  inquire  for  other  existing  facts,  and 
to  rely  upon  them  to  sustain  Its  theory  and  in 
such  a  case  the  Insured  may  show  that  there 
was  a  mistake  In  the  proof  of  loss.  McMaster 
V.  Insurance  Co.  of  N.  A.  05  N.  Y.  222,  14  Am. 
Rep.  239,  Affirming  64  Barb.  636. 

The  policy  of  Insurance  in  this  case  contained 
a  condition  that  If  the  assured  should  have 
any  other  insurance  on  the  property,  etc., 
without  notice  to  and  consent  of  the  company 
In  writing,  the  policy  should  be  null  and  void. 
The  proofs  of  loss  stated  "that  there  was  other 
Insurance  on  the  same  property,"  and  gave 
copies  of  the  written  part  of  the  policies,  but 
the  claimant  was  not  estopped  by  such  state- 
ment as  he  did  not  declare  in  his  proof  of  loss 
that  he  had  other  Insurance,  and  only  stated 
that  there  was  an  insurance,  which  statement 
be  was  bound  to  make  by  the  terms  of  the  pol- 
icy as  to  the  rendition  of  the  proof  of  loss,  and 
he  had  stated  that  which  showed  he  had  made 
the  policy  null  and  void,  and  had  furnished  to 
the  company  a  defense  upon  which  it  must  rely, 
and  for  this  reason,  therefore,  the  claimant  was 
allowed  to  show  that  the  other  Insurance  was 
not  upon  the  same  property. 

This  case  is  distinguishable  from  the  cases 
of  First  Incorporated  Presby.  Congregation  v. 
Williams,  9  Wend.  147,  and  Sheppard  v.  Hamll- 
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ton,  29  Barb.  106,  for  the  reason  th«t  In  each 
of  those  cases  the  claimant  had  aii  option  of 
two  causes  of  action  in  which  to  eaforce  his 
claim  against  the  company,  and  was  led  by  the 
dedsratlon  of  the  company,  calculated  to  mis- 
lead, to  take  one  which  he  could  not  afterwards 
forsake  without  injury,  but  which  he  must  be 
defeated  in  and  forsake  if  the  company  wsa 
permitted  to  falsify  his  declaration,  and  for 
the  further  reason  that  those  cases  did  not  go 
upon  the  ground  that  the  declaration  of  the 
company  led  the  claimant  to  sue,  but  upon  the 
ground  that  he,  having  a  valid  claim  which 
might  be  sued  in  one  form  or  another,  or  upon 
one  instrument  or  another,  dep^ident  upon  the 
existence  of  a  certain  fact,  led  to  the  adoption 
by  the  claimant  of  one  of  those  causes  to  aban- 
don which  would  be  an  Injury  to  him.  The 
court  distinctly  pointed  out  that  In  the  case 
then  before  It  the  company's  situation  as  to 
Its  liability  was  not  cbanged,  and  It  did  not 
appear  that  relying  upon  the  defense  supposed 
to  be  furnished  by  the  statement  In  the  proof 
of  loss  any  other  tenable  offense  had  the  go-by. 

And  the  fact  that  the  proofs  of  loss  under  a 
lire  policy  are  made  out  and  signed  and  sent  to 
the  company,  and  contain  the  statement  that 
a  certain  policy  covered  a  portion  of  the  aame 
property  insured  by  the  company.  Is  not  snch 
an  admission  of  an  additional  Insurance  as 
concluded  the  claimant  upon  that  question 
from  recovering  upon  the  policy,  and  do  not 
estop  him  from  showing  that  it  was  made  by 
mistake  and  that  as  a  matter  of  fact  there  was 
no  such  additional  Insurance,  although  with- 
out any  explanation  such  declaration  would 
have  such  effect.  Mead  v.  American  F.  Ina 
Co.  13  App.  Dlv.  476,  482. 

In  City  Five  Cents  Sav.  Bank  v.  Pennsylvania 
F.  Ina.  Co.  122  Mass.  166,  168.  the  proof  of 
loss  stated  that  there  was  other  insurance  upon 
the  property,  and  the  company  contended  that 
the  Insured  was  bound  thereby  and  could  not 
recover  the  full  loss.  The  court  held  that  if 
the  proofs  of  loss  furnished  by-  the  assured 
stated  facta  which  constituted  a  defense,  he 
could  not  contradict  those  facts  at  the  trial 
unless  he  had  furnished  the  assurers  with  an 
amended  statement  before  the  trial,  but  as  in 
that  case  he  did  not  contradict  the  facts  stated 
In  the  proof  of  loss,  the  honest  statement  of 
the  facts  of  the  proof  of  loss  could  not  enlarge 
the  legal  effect  of  the  facts  stated,  and  make 
them  a  defense  If  they  would  not  otherwise  be 
one. 

h.  Magieirat&e  oertifloate. 

A  magistrate's  certificate  produced  by  the 
assured  In  compliance  with  the  conditions  of 
his  policy,  as  to  proof  of  loss.  Is  not  the  award 
of  an  arbitrator,  or  the  certificate  of  a  party 
by  whose  estimate  the  Insurer  expressly  or  im- 
pliedly agrees  to  be  bound,  but  Is  merely  the 
estimate  of  a  party  which  the  Insurer  sees  fit 
to  require  by  the  condltlous  of  the  policy,  and 
the  Insured  furnishes  such  cercnicate  as  a  per- 
formance of  the  condition,  and  not  as  admit- 
ting its  accuracy  or  agreeing  to  be  bound  by 
It,  and  It  Is  open  to  htm  notwithstanding  snch 
certificate  to  establish  by  witnesses  the  true 
amount  of  the  loss.  Birmingham  F.  Ina.  Cs^ 
▼.  Pulver,  126  III.  829.  B.  W. 
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FABMERS'  ft  MERCHANTS'  INSURANCE 
COMPANY,  Pltf.  in.  Err., 

V, 

Iver  JENSEN. 

(G6  Neb.  284.) 

*!•  An  Imsnraiice  comtraet  It  a  personal 
one  between  Insured  and  insurer. 

a.  4  pFOvlaton  Im  a  llre-tnaiirance  pol- 
ler that  It  ahoiild  ceaae  to  be  in  effect 
if  the  insured  conveyed  the  title  of  the  in- 
sured property  without  the  insurer's  consent, 
is  a  reasonable  and  valid  one. 

••  An  Insured  and  his  -wife  eonireTed 
b7  -warranty  deed  the  Insured  prop- 
erty to  their  son*  who  at  the  same  time  con- 
veyed, the  premises  by  warranty  deed  to  the 
wife  of  the  insured.  This  transaction  oc- 
curred in  pursuance  of  an  agreement  between 
the  husband  and  wife  that  the  latter  should 
hold  the  title  to  the  insured  property  in  trust 
for  her  husband.  The  insurance  policy  pro- 
vided that  it  should  cease  to  be  in  force  *'in 
case  any  change  shall  take  place  in  the  title 
of  the  assured."  //eld,  that  the  conveyance 
terminated  the  contract  of  insurance. 

(October  6,  1808.) 

ERROR  to  the  District  Court  for  Saun- 
ders Coun^  to  review  a  judgment  in  fa- 
vor of  plaintiff  in  an  action  brought  to  re- 
<M>ver  the  amount  alleged  to  be  due  on  a  poli- 
cy of  fire  insurance.     Reversed, 

The  facte  are  stated  in  the  opinions. 

Messrs.  H»lleck  F.  Rose  and  Wellins- 
-ton  H.  England,  for  plaintiff  in  error: 

The  deeds  in  this  case  stand  as  written  ad- 
jnissions  opposed  to  the  testimony  of  the  wit- 
nesses, and  presenting  a  question  of  fact 
ivbich  the  jury  only  can  determine. 

Kavanagh  v.  Wilson,  70  N.  Y.  177;  Nich- 
•olson  y.  Conner,  8  Daly,  212;  Lewis  v.  State, 
88  Ala.  13;  Smith  v.  Logan,  52  Neb.  590; 
Linton  ▼.  Cooper,  53  Neb.  40nO;  Murphey  v. 
Virgin,  47  Neb.  693 ;  Traoey  v.  State,  46  Neb. 
565. 

Neither  husband  nor  wife  is  competent  to 
testify  in  any  case  as  to  any  communication 
between  them  made  while  the  marriage  sub- 
sisted. 

TAhs  Y.  Lihs,  44  Neb.  143;  French  v.  Wade, 
35  Kan.  301. 

Parol  evidence  is  not  admissible  to  estab- 
lish an  express  trust. 

Farringion  v.  Barr,  36  N.  H.  86;  Hansen 
-v,  Berthelsen,  19  Neb.  440. 

On  all  the  proofs  Mrs.  Jensen  by  the  deed 
acquired  an  insurable  interest  in  the  proper- 

This  bein^  established,  it  follows,  as  a  mat- 
ter of  law.  that  the  ri«k  has  been  materially 
effected  and  the  hazard  increased,  so  that  the 
•company  is  no  longer  bound  by  the  policy. 

♦Headnotes  by  Raqan.  C. 

NoTB. — ^The  shove  decision  Is  somewhat  novel 
in  its  discussion  of  the  effect  of  the  statute  of 
Tises. 

As  to  the  change  of  title  to  Insured  property, 
«ee  Brb  v.   German- American   Ins.  Co.    (Iowa) 
-40  L.  R.  A.  845.  and  Forwnrd   ▼.  Continental 
Tns.  Co.  (N.  Y.)  25  L.  R.  A.  637. 
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Oakes  v.  Manufacturers'  F,  d  M.  his.  Co 
131  Mass.  164;  Baldwin  v.  Phoenisf  Ins.  Co. 
60  N.  H.  164;  Langdon  v.  Mi^mesota  Farm- 
ers* Mut.  F.  Ins.  Asso.  22  Minn.  103;  Mil 
ioaukee  Mechanics*  Mut.  Ins.  Co.  v.  Ketter 
lin,  24  111.  App.  188;  Milwaukee  Trust  Co 
V.  Lancashire  Ins.  Co.  05  Wis.  192 ;  Dadmui^ 
Mfg.  Co.  V.  Worcester  Mut.  F.  Ins.  Co.  1* 
Met.  434;  Savage  v.  Howard  Ins.  Co.  52  N 
Y.  502,  11  Am.  Rep.  741. 

On  rehearing. 

The  statute  of  uses  is  not  in  force  in  Ne- 
braska. 

In  the  published  reports  of  this'oourt  there 
is  to  be  found  no^  recognition  of  the  statute  of 
uses.  It  has  never  been  held  here  that  a 
cestui  que  trust  takes  the  legal  estate,  or 
that  the  trustee  cannot  hold  title  in  fee. 

The  uniform  practice  has  been,  to  decree 
the  execution  of  the  trust  in  equity. 

Hoehne  v.  Breitkreite,  5  Neb.  110;  Bear  v. 
Koenigstein,  16  Neb.  65;  Jones  v.  Johnson 
Harvester  Co.  8  Neb.  446;  Carter  v.  Oihson, 
29  Neb.  324;  Tlvomas  v.  Churchill,  48  Neb. 
266;  Dailey  v.  Kinsler,  35  Neb.  835;  Blod- 
gett  V.  McMurtry,  39  Neb.  210;  Leader  v. 
Tiemey,  45  Neb.  753;  Hews  v.  Kenney,  43 
Neb.  815. 

The  statute  of  uses  is  inconsistent  with 
the  statutes  of  Nebraska  establishing  rules 
of  conveyancing,  evidently  designed  to  be 
oomplete  and  to  cover  the  whole  subject. 

Helfenstine  v.  Oarrard,  7  Ohio,  pt.  1,  275; 
Oorham  v.  Daniels,  23  Vt.  609. 

Messrs.  Olark  ^  Allen  for  defendant  in 
error. 

Rasaii,  C,  filed  the  following  opinion : 
This  is  an  error  proceeding  instituted  in 
this  court  by  the  Farmers'  &  Merchants'  In- 
surance Company  to  review  a  judgment  of 
the  district  court  of  Saunders  coun^  pro- 
nounced against  it  in  favor  of  Iver  Jensen. 
Jensen,  in  his  petition,  declared  upon  an 
ordinary  insurance  policy.  The  insurer  in- 
terposed as  a  defense  to  the  action  that  the 
contract  of  insurance  provided  that  it  should 
cease  to  be  in  force  *'in  case  any  change  shall 
take  place  in  the  title  ...  of  the  as- 
sured m  the  above-mentioned  property"  with- 
out the  consent  of  the  insurer  thereto  in- 
dorsed on  the  policy;  that  after  the  delivery 
of  the  policy  the  insured — ^his  wife  joining 
therein— conveyed  the  real  estate  on  which 
the  insured  property  was  situate  by  ordinary 
warranty  deed  to  one  John  H.  Jensen,  and 
that  the  latter  afterwards,  by  an  ordinary 
warranty  deed,  conveyed  the  insured  proper 
tv  to  the  wiff  of  the  insured;  all  without 
the  knowledge  >r  consent  of  the  insurer.  The 
insured  attempted  to  meet  this  defense  b^  a 
reply  admitting  the  conv^ance  of  the  title 
by  the  insured  to  John  H.  Jensen,  and  by 
him  to  the  wife  of  the  insured,  but  alleging 
that  these  conveyances  were  made  in  pursu- 
ance of  an  agreement  between  the  insured 
and  his  wife  that  the  latter  should  and 
would  hold  the  title  to  the  property  for  the 
use  and  benefit  of  the  insured,  and  subject  to 
his  direction  and  control.     The  judgment  of 
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itm  district  court  cannot  aUuuL  The  provi- 
■iMi  in  the  policy  that  it  should  ceaae  to  be 
in  iorce  if  a  change  should  take  place  in  the 
title  M  the  insured  without  the  consent  of 
the  insurer  is  a  valid  and  reasonable  provi- 
sion. An  insurance  contract  is  a  personal 
^ne  betweeo  the  insured  and  the  insurer.  An 
iannrance  comjiany  might  be  very  willing  to 
gt<SLr%ntee  against  loss  or  damage  of  his  prop- 
erty by  fire,  but  unwilling  to  furnish  such  a 
guarantv  to  A's  vendee;  and  it  is  for  this 
reason  that  such  a  provision  as  the  one  under 
confideration  is  inserted  in  fire-insurance 
policies,  sp  that,  in  case  the  insured  shall 
transfer  hk>  title,  the  insurer  may  have  no- 
tice thereof,  and  an  opportunity  to  elect 
Ik '.ether  it  will  keep  the  policy  in  force  in 
favor  of  the  grantee  or  v^dee.  And  it  is 
because  the  courts  recognize  such  a  provision 
in  an  insurance  policy  to  be  a  personal  con- 
tract between  the  insurer  and  the  insured 
that  they*  hold  that  the  violation  thereof  by 
''he  insured  terminates  the  contract  of  insur- 
ance. Milwaukee  Mechanics*  Mut,  Ins.  Co, 
v.  Ketterlin,  24  111.  App.  188;  Langdon  v. 
Minnesota  Farmers'  Mut.  F.  Ins.  Asso.  22 
Vinn.  193 ;  Oakes  v.  Manufacturers*  F.  d  M. 
i*iS.  Co.  131  Mass.  164;  J.  B.  Ehrsam  Mach. 
Cv.  V.  Phenix  Ins.  Co.  43  Neb.  554. 

Counsel  for  the  defendant  in  error  insist 
that,  since  the  wife  of  the  insured  holds  the 
\^al  title  to  the  insured  property  in  trust 
k;j^  him,  there  has  been  no  violation  of  the 
provision  of  the  policy  under  consideration 
by  the  assured.  This  contention  we  think  un- 
tenable. The  provision  of  the  policy  is  that, 
*f  any  change  should  take  place  in  the  title 
V  the  assured,  the  policy  snould  cease  to  be 
^tf  force.  Certainly,  the  execution  and  dc- 
V'^ery  of  the  warranty  deed  by  the  assured 
and  his  wife  to  John  H.  Jensen  vested  the 
latter  with  the  legal  title  to  these  premises ; 
and  the  execution  and  delivery  by  the  latter 
of  the  warranty  deed  to  the  wife  of  the  as- 
sured vested  her  with  the  legal  title  to  these 
premises.  There  has  been,  then,  a  change  in 
the  title  of  the  assured.  The  authorities 
cited  by  counsel  for  defendant  in  error  do  not 
sustain  their  contention.  One  of  these  cases 
is  Orahle  v.  German  Ins.  Co.  32  Neb.  645.  In 
that  case  the  assured,  without  the  knowledge 
or  consent  of  the  insurer,  entered  into  a  con- 
tract in  writing,  agreeing  to  sell  the  insured 
property,  and  make  a  conveyance  thereof,  up 
on  the  payment  of  certain  sums  of  money  m 
future  by  the  purchaser.  This  contract  was 
interposed  as  a  defense  to  a  suit  on  the  in- 
surance policy,  but  the  insurance  company 
was  held  liable  upon  the  ground  that  the  con- 
tract agreeing  to  sell  and  convey  was  not  an 
alienation  of  the  title  to  the  property.  An- 
other case  cited  is  Bailey  v.  American  Cent. 
Ins.  Co.  13  Fed.  Rep.  250.  In  that  case  the 
policy  was  issued  to  a  mortgagee.  He  sub- 
sequently became  the  owner  of  the  insured 
property,  after  which  it  w:is  destroy nd  by 
fire.  In  a  suit  upon  the  policy  the  insurance 
company  interposed  the  defense  of  a  change 
of  title  without  its  knowledge  or  consent,  but 
the  court  held  that  a  mere  increase  of  his  in- 
terest in  the  insured  property  was  not  a 
change  of  title  within  the  meaning  of  the 
contract. 
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The  judgment  of  the  District  Court  i§  re- 
versed, and  the  cause  remanded. 

A  petition  for  rehearing  having  been  filed,. 
Harrisoii,  Oh.  J.,  on  May  3,  1899,  handed 
down  the  following  response: 

In  an  action  instituted  in  the  district 
court  of  Saunders  county,  the  defendant  in 
error  recovered  a  judgment,  which,  on  hear- 
ing in  the  error  proceeding  in  this  courts 
was  reversed.  A  motion  for  a  rehearing  was 
sustained,  not  on  the  questions  decided  m  the 
former  opinion  (56  Neb.  284)  but  to  allow 
argument  as  to  whether  the  rule  of  the  stat- 
ute of  uses  is  in  force  or  is  of  the  law  of 
this  state.  We  are  satisfied  of  the  correct- 
ness of  the  former  decision,  and,  relative  to  the 
points  therein  determined,  announce  at  this 
time  our  adherence  to  what  was  then  stated. 

The  issues  presented  by  the  pleadings  in 
the  suit  were  succinctlv  set  forui  in  the  for- 
mer opinion,  and  we  will  reproduce  the  state- 
ment :  "Jensen,  in  his  petition,  declared  up- 
on an  ordinary  insurance  policy.  The  insur- 
er interposed  as  a  defense  to  the  action  that 
the  contract  of  insurance  provided  that  it 
should  cease  to  be  in  force  'in  case  any 
change  shall  take  place  in  the  title,  .  .  . 
of  the  assured  in  the  aboA'e-mentioned  proper- 
ty' without  the  consent  of  the  insurer  there- 
to indorsed  on  the  policy;  that  after  the  de- 
livery of  the  policy  the  insured, — ^his  wife 
joining  therein — conveyed  the  real  estate  on 
which  the  insured  property  was  situate  by 
ordinary  warranty  aeed,  to  one  John  H.  Jen- 
sen, and  that  the  latter  afterwards,  by  an 
ordinary  warranty  deed,  conveyed  the  in- 
sured property  to  the  wife  of  the  insured, — 
all  without  the  knowledge  or  consent  of  the 
insurer.  The  insured  attempted  to  meet 
this  defense  by  a  reply  admitting  the  convey- 
ance of  the  title  by  the  insured  to  John  If. 
Jensen,  and  by  him  to  the  wife  of  the  in- 
sured, but  alleging  that  these  conveyances 
were  made  in  pursuance  of  an  agreement  be- 
tween the  insured  and  his  wife  that  the  lat- 
ter should  and  would  hold  the  title  to  the 
property. for  the  use  and  benefit  of  the  in- 
sured, and  subject  to  his  directions  and  con- 
trol." The  argument  now  is  that  the  use,  by 
reason  of  the  operation  of  the  rule  of  law 
embodied  in  what  is  termed  "the  st&tute  of 
uses,"  was  executed,  and  the  title  to  the  prop- 
erty was  in  Iver  Jensen;  that  there  was  no 
change  of  title  or  interest;  and  the  agree- 
ment of  the  policy  of  insurance  was  not  vio- 
lated, and  the  policy  remained  in  force.  The 
statute  of  uses  is  in  part  as  follows :  "Where 
any  person  or  persons  stand  or  be  seised 
.  .  .  of  and  in  any  .  .  .  lands,  tene- 
ments, ...  or  othe^  hereditaments,  to 
the  use,  confidence,  or  trw^  of  any  other  per- 
son or  persons,  or  of  a&ybody  politic,  .  .  . 
every  such  person  and  persons,  and  bodies 
politic,  that  have  or  hereafter  shall  have  any 
such  use,  oonfidence,  or  trust,  in  fee  simple, 
fee  tail,  for  term  of  life,  or  for  years,  or  oth- 
erwise. .  .  .  shall  from  henceforth  stand 
and  be  seised,  deemed,  and  adjudged  in  law- 
ful seisin,  estate,  and  possession  of  and  in 
the  same  .  .  .  lands,  tenements,  .  .  . 
and  hereditaments,  ...  of  and  in  8udi> 
like  estates  as  they  had  or  shall  have  in  U8e». 
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trust,  or  confidence  of  or  in  the  same;  and 
that  the  estate,  title,  right,  and  possession 
that  was  in  such  person  or  persons  that  were 
or  hereafter  shall  be  seised  of  any  land-s,  ten- 
einentB,  or  hereditaments,  to  the  use,  confi- 
dence, or  trust  of  any  such  person  or  per- 
sons, or  of  any  body  politic,  oe  from  hence- 
forth clearly  deemed  and  adjudged  to  be  in 
him  or  them  that  have,  or  hei'eafter  shall 
have,  such  use,  confidence,  or  trust,  after 
such  quality,  manner,  form,  and  condition 
as  they  had  before  in  or  to  the  use,  confi- 
dence, or  trust  that  was  in  them."  Stat.  27 
Hen.  VIII.  chap.  10.  Counsel  for  defendant 
in  error  gives  this  exemplification  of  its  ef- 
fect :  "If  A  owning  real  estate,  shall  convey 
or  will  it  to  B  under  an  agreement  between 
them  that,  notwithstanding  the  conveyance, 
A  or  some  other  person  or  corporation  shall 
have  the  rents  and  profits  arising  from  the 
real  estate,  notwithstanding  the  conveyance 
made  by  A  under  that  agreement,  he  shall 
still  have  the  title  he  had  before  he  made  the 
conveyance." 

We  deem,  it  scarcely  within  our  province, 
or  necessary  herein,  if  we  felt  equal  to  the 
task,  to  trace  and  set  forth  the  evolution  of 
transfers,  conveyances  of  property,  or  titles 
thereto,  from  the  early,  primitive,  and  sim- 
ple methods  employed,  down  through,  and 
following,  the  intricacies  and  complexities 
which  came  into  being  or  existence  when,  as 
time  advanced,  the  desires,  designs,  and  in- 

Senuitiee  of  mankind  were  drawn  into  and 
isplayed  therein.  These  may  be  sought  in 
the  commentaries  and  cases  on  the  subject. 
Statutes  were  enacted  by  the  proper  bodies, 
one,  and  probably  the  main,  aim,  at  least,  of 
which  was  apparently  to  discountenance  and 
dipoourage  or  prohibit  what  were  deemed 
▼icious  practices  in  conveyancing,  or,  rather, 
to  avoid  the  results  condemned  as  pernicious 
of  the  conveyances.  One  of  the  statutes  was 
that  of  uses.  It  has  been  said  that  the  doc- 
trine of  the  statute  of  uses  is  in  force  in  the 
most  of  the  United  States,  either  by  re-en- 
actment or  by  adoption;  and,  where  it  has 
been  expressly  declared  not  of  force,  a 
knowledge  of  its  doctrine  is  necessary  to  un- 
derstand and  apply  the  common  or  statutory 
forms  of  conveyances.  1  Perry,  Tr.  4th  ed 
f  299,  in  a  note  to  which  there  are  state- 
ments of  the  condition  of  the  law  on  the  sub- 
ject in  many  of  the  states  of  the  Union; 
Walker,  American  Law,  311.  In  2  Washb. 
Real  Prop.  p.  438,  it  is  stated:  "It  would 
be  difficult  to  define,  with  any  satisfactory 
degree  of  accuracy,  the  extent  to  which  the 
doctrine  of  uses  has  been  applied  in  the  sys- 
tems of  conveyance  adopted  by  the  several 
states  of  this  country.  In  few,  if  any,  of 
these  are  there  any  prescribed  forms  of  deeds 
which  it  is  necessaiy  to  follow  in  executing 
conveyances  of  lands.  In  a  large  proportion 
of  them  the  form  is  that  of  bargain  and  sale, 
though  other  forms  which  clearly  indicate 
the  intention  of  the  grantor  to  pass  the  es- 
tate are  held  suflBcient."  It  is  further  said, 
on  page  440:  "It  may  be  stated  generally, 
that  the  cases  in  which  resort  has  been  had 
to  the  doctrine  of  uses  have  been  where  the 
parties,  in  undertaking  to  convey  lands,  have 
failed  to  follow  the  form  in  use  in  the  state, 
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or  have  undertaken,  by  a  form  borrowed 
from  the  common  law,  to  create  an  interest 
like  a  freehold  in  futuro,  for  instance,  which 
could  not  be  done  by  construing  the  convey- 
ance as  one  deriving  its  validity  from  the 
common  law,  and  resort  has  been  had  to  the- 
doctrine  of  uses  in  order  to  effectuate  the  in- 
tention of  the  parties."  See  further.  Hill, 
Trustees,  Wharton's  ed.  233,  note;  4  Kent> 
CJom.  299-301.  For  an  article  on  "The  Ena:- 
lish  Doctrine  of  Uses,  as  an  Element  of  tlie 
American  Law  of  Conveyance,"  see  6  Am.  L. 
Keg.  p.  641,  and  a  second  article  in  6  Am. 
L.  Keg.  p.  65.  These  citations  will  suffice,  at 
least,  to  direct  to  sources  from  which  a  full 
study  of  the  subiect.may  be  made.  The  stat- 
ute of  uses  and  other  parliamentary  acts 
were  modifications  of  the  common  law.  The 
common  law  is  composed  of  ancient  maxims 
and  customs.  1  Bl.'Com.  Cooley's  3d  ed,  *67. 
A  question  which  is  here  somewhat  per- 
tinent is.  What  has  been  adopted  or  is  la 
force  in  this  country, — the  common  law  or 
the  common  law  with  statutory  modifica- 
tions? It  has  been  stated  by  the  Massachu- 
setts court  generally,  and  particularly  in  ref- 
erence to  the  statute  of  uses:  "The  statute 
of  uses  being  in  force  in  England  when  our 
ancestors  came  here,  they  brought  it  with 
them,  as  an  existing  modification  of  the  com- 
mon law,  and  it  has  always  been  considered 
a  part  of  our  law."  Marshall  v.  Fisk,  ft 
Mass.  24,  4  Am.  Dec.  76.  It  has  been  ob- 
served "that  English  statutes  passed  before 
the  emigration  of  our  ancestors  applicable  to 
our  situation,  or  an  amendment  or  ameliora- 
tion of  the  common  law,  are  part  and  parcel 
of  the  common  law  of  this  country."  5  Am. 
L.  Keg.  644,  citing.  2  Salk.  441 ;  Journal  of 
Congress,  Oct.  14,  1774;  Patterson  v.  Winn^ 
6  Pet.  233,  8  L.  ed.  108.  "Gonfiicting  theories 
as  to  the  origin  of  law  in  the  Norui  Ameri- 
can Colonies  have  been  entertained,  but,, 
whatever  be  the  true  one,  it  is  well  settled 
that,  speaking  broadly,  the  law  of  England, 
as  it  existed  at  the  time  of  the  colonial  set- 
tlements, is  the  basis  of  the  law  of  all  the 
states,  with  the  single  exception  of  Louis- 
iana." 19  Am.  &  Eng.  Enc.  Law,  pp.  1035, 
1036,  and  notes.  In  a  decision  filed  March 
30>  1897,  it  was  said  by  the  supreme  court 
of  Utah  that  "while  the  statute  of  uses  never 
became  a  part  of  the  English  common  law,, 
and  has  never  been  adopted  by  the  legisla- 
ture of  this  state,  the  rule  of  law  that  vests 
a  passive  or  naked  trust  in  the  person  having 
the  use  is  a  part  of  the  common  law  of  this- 
state."  Henderson  v.  Adams,  15  Utah,  30. 
The  supreme  court  of  Vermont,  in  an  opin- 
ion written  by  Redfield,  J.,  expressed  itself 
on  the  subject  of  the  statute  of  uses,  holding 
it  not  in  force,  as  follows:  "But  so  far  as 
the  conveyance  of  lands  in  this  state  is  oon- 
cerned,  it  seems  to  me  that  our  statutes  are 
fully  adequate  to  all  the  ordinary  incidents 
of  the  subject,  and  that  in  those  extraordin- 
ary occasions,  where  the  statute  of  usea 
might  answer  a  good  end,  it  will  be  safer, 
and  better  every  way,  to  have  resort  to  a 
court  of  equity,  than  to  introduce  a  portion 
of  the  ancient  common-law  system  of  convey- 
ing real  estate,  most  of  the  incidents  of  whiofti 
having  been    materially    modified,    even    i9 
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England,  since  the  separation  of  this  country 
from   that,  it  would  become  necessary  im- 
mediately to  resort  to  very  extensive  legisla- 
tion, in  order  to  render  this  addition  to  our 
present  laws  even  tolerable.     This    view    is 
certainly  confirmed  by  the  history  of  our  ju- 
risprudence upon  this  subject.     Nothing  ever 
existed  in  the  history  of  this  state  calling,  in 
the  slightest  degree,  for  the  use  of  such  a 
statute,  except  in  those  cases  where,  by  some 
mistake,  the  parties  have  failed  fully  to  ef- 
fect their  intention  in  the  prescribed  mode. 
The  statute  of  uses  would  no  doubt  aid  some- 
what this  class  of  cases.     But    its    original 
purpose    and   design    had  not  the    remotest 
bearing  or  purpose  in  that  direction  even. 
And  to  adopt  a  portion  of  a  system  of  laws 
which  will  in  its  train,  very  likely,  draw  in 
the  whole,  for  the  mere  purpose  of  effecting 
some    collateral    purpose    in    a     particular 
cause,  seems  almost  absurd.     We  entertain 
no  doubt  that  our  system  of  conveyancing, 
so  different  from  the  Knglish,  so  simple  and 
intelligible  to  all,  and  so  intended  to  be,  by 
means  of  a  thorough  svstem  of  registry,  from 
the  verv  first,  was  designed  to  be  entire  in  it- 
self.    And  although  most  of  its  terms,  and 
many  of  its  forms  of  deeds  even,  like  that  of 
bargain  and  sale,  derived  their  meaning  and 
operation  to  some  extent,  from  the  common 
law  and  the  English  statutes,  and  that  of 
uses  among  others,  yet  it  was  no  doubt  the 
purpose  of  the  f  ramers  of  our  laws  upon  con- 
veyancing to  have  them    'uuderstanded'    of 
the  people,  without  the  necessity  of  resorting 
to  the  study  of  the  subject  in  other  quarters. 
Such  has  been  the  practical  construction  of 
the  subject  by  all,  professional  or  unprofes- 
sional, ever  since.     With  rare  exceptions,  the 
profession  in  this  state  have  never  supposed 
any  of  the  common-law  modes    of    convey- 
ancing could  be  regarded  as  in  force  here. 
The  attempt  to  bar  an  mtail,  in  this  state,  by 
a  common  recovery,  or  the  rights  of  a  mar- 
ried woman,  by  a  fine,  would,  1  think,  strike 
the  profession  with  some  surprise."     Oorham 
v.  Daniels,  23  Vt.  609.  In  the  state  of  Ohio, 
in  1826,  in  an  opinion  in  the  case  of    Doe, 
Thompson^  v.  Gibson,  2  Ohio,  339,    it    was 
st&ted :     "The  court  were  divided  in  opinion 
upon  the  point  whether  the  statute  of  uses 
(27  Hen.  VIII.  chap.  10),  had  ever  been  in 
force  in  Ohio.     Two  judges  held  that   that 
statute  was  in  force  in  Ohio  from  1795  to 
January  1806,  for  all  the  purposes  that  it 
was  in  force  in  Virgfinia  or  England.     The 
other  two  judges  held  differently."     In  1835 
the  question  was  again  under  consideration 
by  the  Ohio  court  and  the  statute  was  de- 
cided not  in  force  at  any  time  in  the  state. 
It  was  said  in  the  opinion:     "After  a  po- 
litical organization,  and  the  administration 
of  justice  by  courts,  within  the  state  of  Ohio, 
for  a  period  of  forty-eight  years,  we  find  no 
traces  of  the  authority  of  the  statute  of  uses 
at  this  time  as  a  rule  of  property,  and  no 
distinction  is  known  in  practice  between  uses 
and  trusts.     And  none  seems  necessary,  since 
upps  in  our  construction  are    not    attended 
with    those    exceptionable    privileges    which 
tliej''  possessed  in  England  before  the  statute, 
and  every  quality  of  trusts   is  attached   to 
them.  Our  system  of  conveyancing,  although 
44  L.  R.  A.  * 


it  has  grown  out  of  the  English  system,  does 
not  depend  upon  the  statute  of  uses,  but  has 
taken  its  form  and  derives  its  authority  from 
oui  own  statutes  and  local  usages.  Under 
these  circumstances,  the  recognition  of  Uie 
power  of  this  statute  is  not  only  unnecessary, 
but  would  be  mischievous,  by  the  introduc- 
tion of  new  and  complex  rules  of  property.'* 
Helfenstine  v.  Oarrard,  7  Ohio,  pt.  1,  p.  276. 
We  presume  we  are  to  ascertain  whether 
the  statute  of  uses  is  a  oompanent  part  of 
the  law  of  this  state.  To  appropriate  some 
expressions  of  a  quotation  in  the  article  in 
5  Am.  Lf.  Reg.  641:  '^The  consideration  of 
what  is  reasonable  or  unreasonable  makes  no 
part  of  this  question.  We  are  inquiring  now 
what  the  law  is,  not  what  it  ought  to  be. 
Reason  may  be  applied  to  show  the  impro- 
priety or  expediency  of  a  law,  but  we  must 
have  either  statute  or  precedent  to  show  the 
existence  of  it  Junius,  Letter  XVI."  It 
has  been  enacted  by  our  legislative  body: 
"So  much  of  the  common  law  of  E2ngland  as 
is  applicable  and  not  inconsistent  with  the 
Constitution  of  the  United  States  with  the 
organic  law  of  this  territory,  or  with  any 
law  passed  or  to  be  passed  by  the  legislature 
of  this  territory  is  aaopted  and  declaj-ed  to  be 
law  within  said  territory."  Comp.  Stat, 
chap.  15.  In  terms  and  ordinary  import,  the 
for^^ing  appears  to  be  of  the  "common  law 
of  England,"  and  not  of  the  statutory  laws, 
or  of  the  former  as  modified  by  the  latter. 
This  state  has  statutory  rules  for  convey- 
ancing which  include  some  directions  for  con- 
struction of  instruments.  See  chapters  32 
and  73,  Comp.  Stat.,  section  50  of  the  latter 
of  which  is  as  follows:  "Every  conveyance 
of  real  estate  shall  pass  all  the  intere&t  of 
the  grantor  therein,  unless  a  contrary  intent 
can  be  rea.sonably  inferred  from  the  terms 
ui*ed."  This  statutory  system  of  conveyan- 
cing would  seem  sufficiently  complete  within 
and  of  itself  and  to  have  been  intended  so, 
and  that  this  is  true  seems  to  have  been  con- 
cluded by  the  acts  and  opinions  of  the  pe<)- 
ple.  the  practitioners,  and  the  courts.  We 
know  of  no  instance  of  an  authorizedly  ex- 

fressed  or  recorded  opinion  to  the  contrary, 
t  is  true  that  no  specific  form  of  conveyance 
is  prescribed,  and  doubtless  many  or  any  suf- 
ficient may  be  employed ;  and  it  is  also  safe 
to  say  that,  in  construing  any  form  which 
may  be  adopted  by  any  parties,  any  and  all 
rules  generally  applicable  to  like  forms  of 
conveyancing,  in  the  ascertainment  of  the 
intent,  may  be  pertinent,  regardless  of  the 
doctrines  in  which  the  rules  may  have  orig- 
inated; but  the  statute  of  uses,  in  its  direct 
action  and  execution  of  a  use  and  absolute 
establishment  of  the  results  of  convevancc't, 
is  not  of  the  law  of  our  system  of  conveyan- 
cing, as  a  statute  or  law.  It  has  not  been 
and  is  not  recognized.  In  the  case  at  bar,  it< 
effect,  if  allowed  to  prevail,  would  be  to  de- 
clare that  the  parties,  by  their  conveyance**, 
had  accomplished  just  the  opposite  of  what 
they  therein  asserted  in  unequivocal  temi^; 
that  they  intended  or  did.  If  we  thought 
that  such  was  the  law,  it  would  be  our  dutv 
so  to  say,  but.  believing  differently,  we  mint 
so  state.  The  judgment  is  reversed,  and  the 
cause  remanded. 
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I.  PuBUO,  Official,  and  Statutobt  Mattsui. 


The  addition  of  an  enacting  clause  to  a 
hill  by  a  clerk  of  one  branch  of  the  legisla- 
ture, to  which  the  bill  was  sent  from  another 
house,  is  held  void  when  no  definite  action 
was  taken  on  it  by  the  legislative  body. 
(Mich.)  164. 

A  statute  applicable  to  a  particular  coun- 
ty, changing  the  law  as  to  jury  trials,  is 
held  to  violate  a  constitutional  provision  re- 
quiring uniformity  in  all  laws  of  a  general 
nature.     (Ohio)  264. 

The  constitutionality  of  an  extraordinary 
call  of  the  l^islature  by  the  governor,  at- 
tadced  on  the  ground  that  no  a:traordinary 
occasion  exist^,  is  upheld  on  the  ground 
that  the  governor's  discretion  in  the  matter 
is  not  reviewable.     (Kan.)   464. 

Parliamentary  law. 
A  vote  put  by  one  of  the  members  of  a 
board,  after  the  mayor,  who  was  its  presid- 
ing officer,  had  held  the  motion  out  of  order 
and  refused  to  put  it,  is  held  altogether  void, 
although  four  of  the  five  members  entitled  to 
vote  supported  it.     (Conn.)  197. 

Oourta. 
The  duty  of  a  jud^e  to  decide  with  respect 
to  the  issuance  of  a  license  upon  application 
and  objection,  and  upon  hearing  evidence,  is 
held  to  be  judicial,  and  not  merely  executive 
or  administrative.     (Md.)  485. 

Taxation. 

Taxation  of  telegraph  and  telephone  lines 
by  assessment  fixed  by  a  state  board  at  the 
average  rate  of  all  taxes  (general,  municipal, 
and  local)  levied  throughout  the  state  dur- 
ing the  previous  year  is  held  to  be  in  viola- 
tion of  the  constitutional  rule  of  uniform- 
ly.    (Mich.)   679. 

Puhlio  ImprovementB. 
See  also  infra,  II. 

Conferring  power  on  munieipal  eorpora- 
tioos  to  improve  streets  at  the  expense  of  the 
abutting  ownen  k  held  not  to  violate  the 
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Texas  Constitution,  and  a  street-railway 
company  is  req[uired  to  pave  between  its 
rails  and  for  6  inches  each  side.  (Tex.)  716. 

County, 
See  also  infra,  II. 

The  liability  of  a  county  for  the  lynching 
of  a  person,  under  the  South  Carolina  Con- 
stitution and  statute,  is  held  to  extend  to 
the  lynchins  of  a  person  who  was  not  a  pris- 
oner.    (S.  (5.)  734. 

A  state  is  held  to  be  estopped  to  deny  the 
legal  creation  of  a  county,  when  for  four 
years  it  has  been  recognized  as  such  by  every 
department  ol  the  sUite  government.  (Ida- 
ho) 122. 

Municipal  oorporationa. 

A  municipal  corporation  is  held  not  li- 
able for  imprisonment  of  a  person  under  sen- 
tence for  violation  of  an  ordinance,  by  a  mu- 
nicipal court,  although  its  judgment  was  er- 
roneous, or  even  void.     (Ga.)  795. 

Reioard, 

The  power  of  a  dty  to  offer  a  reward  for 
testimony  to  secure  the  conviction  of  incen- 
diaries is  held  to  be  within  the  getmexul-wel- 
fare  clause.     (Mich.)   677. 

The  right  of  a  sheriff  to  a  reward  for  mak- 
ing an  arrest  within  his  county  for  an  of- 
fense committed  therein  is  denied  on  grounds 
of  public  policy.     (111.)  809. 

License. 

An  ordinance  requiring  a  license  for  the 
purchase  of  claims  is  held  unconstitutional 
as  to  a  purchaser  of  unpaid  claims  against 
a  city  merely  as  an  investment.     (Ky.)  141. 

An  ordinance  requiring  a  license  for  the 
business  of  contracting  for  public  improve- 
ments is  held  unconstitutional  as  tending 
to  a  monopoly  and  to  the  increase  of  the  bur- 
den of  property  owners  on  whom  the  cost  of 
improvements  is  assessed  by  the  frontage 
rule.  (Ky.)  186. 
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Hou8e$  of  iU  fame. 
An  ordinance  dianging  the  limits  heyxmd 
which  houses  of  prostitution  are  prohibited 
is  held  constitutional,  although  {>roper^  is 
depreciated  hy  being  brought  within  such 
limits  by  the  change.     (La.)  90. 

Pest  house. 

The  liability  of  a  city  for  the  establish- 
ment of  a  pest  house  near  a  residence  is  sus- 
tained, notwithstanding  the  fact  that  a  stat- 
ute makes  officers  expressly  liable  therefor, 
without  any  provision  as  to  the  city.  (Ky.) 
474. 

Ferries, 

A  municipal  corporation  is  held  not  to  be 
liable  for  negligent  operation  of  a  ferry  in 
its  name  by  the  common  council,  witnout 
lawful  authority.     (La.)  477. 

Police. 
Death    from  accident   is   held   not  to  be 
from  natural  causes  under  a  ataitute  pro- 
viding  a   fund    for   families   of   policemen. 
(Cal.)   114. 

Highways, 
An  injunction  against  telephone  poles  in 
streets  was  sustaiirad  when  there  was  an  at- 
tempt to  erect  them  without  any  permit,  and 


the  fact  that  there  were  no  ordinances  or  rw- 
ulations  on  the  ai^eot  wb«  hiM  immateriaL 
(Wis.)  665. 

Riding  a  tricycle  on  a  udewalk  is  held 
not  to  M  within  the  scope  of  an  ordinance 
prohibiting  bii^des  on  sidewalks,  or  another 
ordinance  against  beasts  of  burden  or  vehi- 
cles on  sidewalks.     (Iowa)  821. 

Parks. 
Public  parks  maintained  at  public  eizpense, 
as  well  as  buildings  and  appliances  neces- 
sary to  meet  the  demands  of  a  fire  depart- 
ment, are  held  to  be  within  the  terms  of  a 
constitutional  provision  exempting  fnHD 
taxation  public  property  used  for  public  pur- 
poses.  (Ky.)  202. 

RaUfcay  orotsing. 
Imperious  neoessitj  for  an  additional 
crossing  of  a  street  railway  and  a  steam  rail- 
road at  grade  is  held  not  to  bo  shown  l^  the 
fact  that  traffic  has  so  increased  that  the 
present  crossings  are  not  sufficient  to  enable 
cars  to  be  moved  quickly;  and  the  fact  that 
the  expense  of  avoiding  the  ^ade  crossing 
would  be  very  great  is  held  immaterial,  if 
hi  was  reasonably  pnnctioahle  to  make  an 
overhead  crossing.     (Pa.)  2(HI. 


II.  GONTBAOTUiX    Ain>    COMMEBOIAL    RELATIONS. 


Arbitration. 

A  deposit  to  secure  payment  of  an  award 
is  held  forfeited  on  revocation  of  the  arbitroF 
tion,  and  subject  to  payment  of  the  damages 
allowed  by  statute  for  revoking  it,  although 
it  was  made  by  a  third  person,  who  commit- 
ted no  breach  of  the  agreement  and  bad  no 
control  over  the  one  who  did  bo.  (N.  Y.) 
227. 

AssigtMnent. 

An  assignee  of  accounts  and  other  choses 
in  action,  who  buys  them  in  good  faith,  gets 
possession,  and  gives  notice  to  the  deA^tors, 
IS  held  to  have  a  perfect  legal  title  as  a^ainsl 
a  prior  assignee,  who  did  not  give  notice  to 
the  debtors  or  obtain  possession  of  the  ac- 
counts but  left  them  with  the  assignor  for 
collection.   (Cal.)  632. 

The  assignability  of  a  cause  of  action  for 
pereoual  injuries  is  denied  in  an  Illinois 
case  on  rehearing,  thereby  reversing  the  first 
decision,  and  it  Is  also  held  that  a  contract 
to  devest  the  party  in  whose  name  the  action 
is  brought,  and  to  whom  it  belongs,  of  the 
right  to  control  or  compromise  it,  is  void, 
(fll.)  177. 

Curing  defects. 

A  statute  curing  defects  in  the  acknowledg- 
ment and  record  of  a  deed  of  trust  is  held  in- 
effectual to  give  it  priority  over  a  judgment 
lien  which  had  been  acquired  before  the  de- 
fects were  cured,  on  the  ground  that  the  dis- 
placement of  his  lien  would  impair  the  con- 
tract of  the  judgment  creditor.     (Va.)  306. 

Bills,  notes,  and  checks. 
The  existence  of  a  debt  due  by  the  drawee 
of  a  bill  of  exchange  to  the  payee  is  held  a 
sufficient  consideration  to  bind  the  drawer 
upon  his  promise  to  pay  the  bill  and  render 
him  liable  for  the  amount,  although  he  was 
a  stranger  to  the  debt.  (Ky.)  664. 
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The  right  of  a  bank  to  send  a  dieek  for 
collection  directly  to  the  drawee  is  denied, 
even  if  there  is  a  custom  of  banks  authoriz- 
ing it.     (Minn.)  504. 

But  in  Orc^n  a  custom  of  banks  to  send 
checks  directly  to  the  drawee  bank  for  col- 
lection is  held  reasonable, — at  least  as  ap- 
plied to  a  plain,  unindorsed  cbedc.  (Or.) 
236. 

For  the  negligence  of  a  notary  who  WBsthe 
assistant  cashier  of  a  bank,  in  fsdling  to  give 

S roper  notice  to  an  indorser  of  an  inland 
raft  which  the  bank  held  for  collection,  it 
is  held  that  the  bank  is  not  liable,  although 
no  protest  of  Htke  draft  was  necessary,  where 
the  statutes  recognized  the  giving  of  notices 
as  part  of  the  official  duty  of  a  notary  when 
protesting  paper.     (Iowa)    133. 

The  lis^ility  of  the  drawee  bank  to  bear 
the  loss  when  it  pays  a  forged  check  is  en- 
forced notwithstandinff  the  forgery  of  the 
first  indorsement  on  the  check  and  the  pos- 
sible negligence  of  the  party  who  first  cashes 
it  and  puts  it  in  circulation.     (Iowa)    131. 

Pledge. 
The  pledgee  of  a  promissory  note  is  held 
entitled  to  enforce  it  a^^ainst  the  maker  only 
to  the  extent  of  his  claim  against  the  pledge- 
or, — ^at  least  where  the  maker  has  a  valid  de- 
fense against  the  pledgeor.     (Mont.)  243. 

Bonds  of  county. 
The  doctrine  as  to  the  rights  of  bona  fide 
holders  is  held  inapplic8;ble  to  county  bonds 
issued  under  authority  of  an  unconstitution- 
al statute,  notwithstanding  recitals  in  the 
bonds.     (N.  C.)  262. 

Champerty. 
The  right  of  an  attorney  to  contract  for 
compensation  contingent   upon   his  success 
and  payable  by  percentage  or  otherwise  oat 
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of  the  proceeds  of  the  litigation  is  sustained, 
but  it  is  held  that  his  agreement,  made  prior 
to  the  suit,  to  pay  the  fees  and  costs  thereof, 
renders  the  contract  invalid,  though  this  in- 
validity could  not  be  aisserbed  by  one  who 
was  not  a  party  to  the  conitract.  (Utah) 
285. 

Brokers. 

A  real-estate  broker  who  produces  a  par- 
chaser^  with  whom  the  owner  actually  makes 
an  enforceable  contract  of  sale,  is  held  enti- 
tled to  his  commissions,  whether  the  con- 
tract is  actually  enforced  or  not.  (Neb.) 
593. 

Carriers. 

The  abandonmeiKt  of  a  steamer  trip  from 
Seattle  to  Dawson  after  the  steamer  has 
reached  Ft.  Yukon,  because  the  water  in  the 
Yukon  river  is  too  low,  is  held  to  require  the 
steamer  company  to  bring  a  passenger  back 
to  Seattle  without  charge,  instead  of  leaving 
him  through  the  winter  in  the  Alaskan  cli- 
mate to  await  the  completion  of  his  trip  the 
following  summer.     (Wash.)  557. 

A  contract  to  indemnify  a  common  carrier 
against  losses  occurring  from  injuries  to  pas- 
sengers carried  by  it  is  held  not  to  be  in- 
valid as  against  public  policy  because  it 
covers  losses  resulting  from  negligence.  (N. 
J.)   213.  ^  ^   ^ 

Theft  of  a  valise  taken  through  a  window 
of  a  sleeping  car  while  the  train  was  running 
slowly  at  the  crossing  of  another  railroad  is 
held  not  to  make  the  carrier  liable,  where 
the  back  door  of  the  oar  was  locked,  and  the 
conductor  and  porter  were  guarding  the 
front  door,  while  the  passenger  was  in  the 
smoking  car.     (Ga.)  790. 

Insurance^ 

The  interest  of  a  person  to  whom  insur- 
ance on  his  father's  life  is  payable,  if  his 
mother  be  not  living  at  the  father's  death, 
is  vested,  though  contingent,  and  will  de- 
scend to  his  widow  and  children  on  his  death 
during  the  mother's  life.     (Mich.)  689. 

The  murder  of  a  person  whose  life  is  in- 
sured by  an  assignee  of  the  policy,  whose  in- 
terest extends  only  to  reimbursement  for 
premiums  paid,  is  held  not  to  forfeit  the  pol- 
icy altogether,  but  only  the  assignee's  in- 
terest in  it.     (Ve.)   305. 

Proofs  of  loss  as  to  the  cause  of  death, 
made  in  good  faith  upon  information  from 
an  attendant  and  physician,  are  held  insuffi- 
cient to  estop  the  beneficiary  in  a  life-insur- 
ance policy  from  showing  that  death  resulted 
from  a  different  cause.       (Mich.)  846. 

Insurance  of  an  employer  against  injury 
to  employees,  providing  for  payment  to  him 
for  their  benefit,  is  held  to  give  no  right  ?f 


action  to  the  personal  representatives  of  an 
employee, — at  least  after  a  claim  against  the 
employer  for  negligence  on  account  of  the 
accident  has  been  paid.     (N.  Y.)  512. 

Guaranteeing  the  lidclity  of  officers  and 
the  performance  of  contracts  is  held  to  be 
insurance,  within  the. meaning  of  a  statute 
excepting  insurance  from  the  kinds  of  busi- 
ness for  which  corporations  may  be  formed, 
although,  when  the  statute  was  passed,  such 
kinds  of  insurance  were  not  known.  (111.) 
124. 

The  value  of  property  which  an  insurer 
must  pay  to  the  purchaser  who  is  in  pos- 
session and  has  mostly  paid  the  purchase 
price,  although  the  title  still  remains  in  the 
vendor,  is  the  cost  to  him,  and  not  to  the 
seller.     (Pa.)  272. 

Relief  fund. 

A  contract  by  which  a  railroad  employee 
is  allowed  his  option  between  an  action  for 
damages  against  the  employer  or  a  claim  on 
a  relief  fund,  but  denying  him  both,  is  held 
not  to  be  within  the  prohdbition  of  a  stat- 
ute against  contracts  to  relieve  a  railroad 
company  from  liability  for  injury  to  an  em- 
ployee.    (Ind.)  638. 

By  equal  division  of  the  court,  it  is  held 
that  an  election  by  a  railroad  employee  to 
take  the  benefits  of  a  relief  fund  instead  of 
bringing  an  action  for  damages  against  his 
employer  shall  operate  to  release  the  com- 
pany, and  that  a  contract  giving  him  such 
option  is  not  against  public  policy.  (S.  C.) 
645. 

Lease, 

The  retention  of  one  room  in  a  leased 
building  for  a  few  days  because  it  is  occu- 
pied by  a  member  of  the  family  who  in  too 
ill  to  be  moved  is  held  not  to  create  a  liabil- 
ity for  a  new  term  except  for  the  time  that 
the  building  is  actually  occupied.  (N.  Y.) 
703. 

Paving  contract. 

The  bond  of  a  street  contractor  to  a  city 
for  the  repair  of  a  street  for  five  years  <is 
held  beyond  the  scope  of  the  power  of  the 
city.       (Or.)  627. 

But  a  paving  contract  which  requires  all 
repairs  within  ten  years  which  are  necessary 
bcKsause  of  defects  in  the  work  or  materials 
to  be  paid  for  by  the  contractor  is  upheld 
under  a  statute  which  requires  a  city  to  pay 
for  all  ordinary  repairs.     (Neo.)  534. 

So,  a  contract  requiring  a  street  contractor 
to  guarantee  the  durability  of  the  pavement 
made  bv  him  for  five  ;^ears,  and  to  repair  at 
a  stated  price  all  openinj^  made  in  the  street 
during  tine  same  time,  is  held  valid  in  New 
Jersey.     (N.  J.)  640. 


in.  OoBPORATiONB ;    AssooiATiONS :    Fbaitchises. 
See  also  infra,  VIII.,  as  to  Mandamus,  and  IX.,  as  to  Criminal  Contempt. 


The  extension  of  corporate  charters  after 
the  adoption  of  a  law  making  all  grants  to 
corporations  subject  to  amendment  is  held 
to  make  such  charters  subject  thereto,  not- 
withstanding irrevocable  exemptions  in  the 
original  charters.  (Ky.)  825. 
44  L.  R.  A. 


Compelling  operation. 
The  duty  to  operate  a  street  railway  which 
has  been  abandoned  is  held  not  lo  be  a  legal 
duty  enforceable  by  writ  of  mandate,  where 
the  ordinances  gave  the  privilege  of  using  the 
streets   subject   to   forfeiture,   but   wi'mout 
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providing  expressly  that  the  line  must  be 
operated.     (Mont.)   692. 

Stock. 
A  purchaser  of  corporate  stock  at  execu- 
tion sale,  with  notice  of  a  pledge  to  a  third 
person,  is  held  to  take  it  subject  to  the 
pledgee's  rights,  though  the  pleage  was  not 
entered  on  the  books  of  the  Company. 
.'Mich.)   163. 

Director^  lidbiUty, 

The  liability  of  directors  of  a  corporation 
for  the  maintenance  of  a  nuisance  by  storage 
of  explosives  in  violation  of  law  is  held  to 
depend  upon  their  exercise  of  due  care  in  the 
jsanagement  of  the  business  to  prevent  the 
maintenance  of  such  a  nuisance.  (Mont.) 
508. 

Bank  directors  who  have  no  reason  to  dis- 
trust the  integrity  or  efficiency  of  their  cash- 
ier are  held  not  to  be  required  to  procure 
periodical  expert  examination  of  the  books 
before  dividends  are  declared  or  reports 
made  to  the  comptroller  of  the  currency,  but 
they  are  required  to  cause  examination  of 
the  discounted  paper  of  the  bank  with  rea- 
sonable frequency  so  as  to  keep  informed 
about  it  and  be  able  to  pass  intelligent  jud;;- 
meni  upon  iits  wilue.  (C.  C.  App.  2d  G.) 
761. 


Building  aaid  loan  aeaociationa. 

The  issuance  of  preferred  stock  by  a  build- 
ing and  loan  association  is  held  to  be  void 
as  against  public  p61icy.     (Ky.)  659. 

The  right  to  apply  dues  paid  upon  stock 
upon  a  mortgage  to  an  insolveot  loan  asso- 
ciation is  denied  in  North  Dakota.  (N.  D.) 
261. 

Winding  up. 

The  preference  of  a  debt  by  an  insolvent 
corporation  is  held  lawful,  although  the 
creditor  is  stockholder,  director,  and  pre^ii* 
dent  of  the  company.     (Ala.)  766. 

A  receiver  of  a  bank  is  held  not  to  be  li- 
able for  a  trust  fund  deposited  in  the  bank 
in  preference  to  the  claims  of  other  creditors, 
unless  that  fund  can  be  identified  or  traced. 
(Mich.)   493. 

Taxes  assessed  asainst  a  partnership  are 
held  not  to  be  payahle  out  of  the  assets  of  a 
corporation  subsequently  formed  to  carry  on 
the  business  until  after  the  payment  of  all 
corporate  debts  other  than  those  which  con- 
sisted of  obligations  of  the  partnership 
which  had  been  assigned  by  the  corporation. 
(Conn.)  786. 

The  person  who  is  allowed  to  have  full 
control  and  mana^ment  of  the  business  of 
a  corporation  is  held  entitled  to  make  an  as- 
signment for  its  creditors.     (Mich.)    844. 


rv.  DoicBSTio  Relations. 


The  power  of  the  court  to  allow  a  gross 
sum  out  of  the  husband's  estate  as  a  part  of 
the  permanent  alimonv  of  the  wife  in  addi- 
tion to  a  monthly  allowance  is  sustained 
under  statutes  authorizing  an  allowance 
which  the  court  may  deem  just  and  reason- 
able.    (Wis.)   726. 

The  custody  of  an  infant  held  under  an 
agreement    with    the    parent,  which  is  not 


binding  on  iib%  infant,  is  hM  to  be  never- 
theless such  as  the  court  may  uphold  in  the 
interest  of  the  child.     (S.  C.)  277. 

The  restoration  to  their  parents  of  chil- 
dren who  have  been  duly  committed  to  a 
charitable  institution  is  held  to  be  within 
the  general  powers  of  the  New  York  supreme 
court  as  a  oourt  of  chancerv,  and  also  au- 
thorized by  statute.     (N.  Y.)  699. 


V.  FlOUCIARIEB  OB  RePBBSENTATIVES. 


Settlement  of  a  suit  brought  by  an  infant 
and  a  discharge  of  a  judo^ment  already  en- 
tered therein,  by  the  infant's  attorney  of 
record,  although  he  had  been  discharged,  is 


held  binding  on  the  infant,  although  the  at- 
torney absconded  with  the  proceeds.  (K. 
H.)  167. 


VI.  ToBTB;   Negliokitge;   Injubibs. 


The  unsoundness  of  mind  of  a  co-conspira- 
tor is  held  ineffectual  to  relieve  the  others 
from  liability  for  injury  caused  by  the  con- 
spiracy.    (Ind.)   129. 

One  who  drew  another  in  front  of  him  to 
serve  as  a  shield  against  a  threatened  explo- 
sion is  held  not  to  be  liable  for  the  injuries 
sustained  by  the  person  grasped  by  him, 
which  resulted  from  the  explosion,  when  that 
was  caused  by  a  third  party,  and  there  is 
nothing  to  show  that  he  would  not  have  re- 
ceived the  same  injuries  if  he  had  not  been 
drawn  out  of  his  original  position  to  shield 
the  other  person.     (N.  T.)  216. 

Sale  of  poison. 
The  duty  of  druggists  to  put  a  label  marked 
"poison"  on   everv    poisonous    substance    is 
held  not  to  extend  to  medicines  compounded 
44  L.  R.  A. 


from  a   physician's   preseriptioii.     (Tens.) 
540. 

Dangerous  premiaes. 

The  maintenance  of  dangerous  machinery 
on  private  grounds,  unprotected  from  the 
visits  of  trespassing  children,  is  held  such 
negliffenoe  as  will  render  tiie  owner  liable, 
if  he  knows  that  children  and  others  are  ac- 
customed to  frequent  the  plaoe  and  dimb 
upon  the  structures  whidi  support  the  dan- 
gerous machinery.     (Kan.)  6156. 

Leaving  a  shivered  pane  of  glass  in  a  win- 
dow above  a  sidewalk  is  fa^d  to  be  ne([li^enoe 
creating  liability  to  a  person  who  is  mjured 
by  the  fall  of  the  glass  during  a  wind. 
(Mich.)   600. 

The  landlord  who  takes  the  platform  from 
a  well  in  order  to  put  it  in  proper  condition. 


HIisoMt  OT  Dbctstons. 
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and  leayes  the  well  open  and  unguaxded  a 
few  feet  from  the  kitchen  door,  is  held  lia- 
ble to  a  ffuest  of  his  tenant  who  falls  into 
the  well  in  the  night.     (Ind.)  815. 

The  lessor  of  a  building  which  has  a  door 
opening  at  some  height  into  space,  and  un- 
provided with  bars  or  guards,  is  held  not  to 
oe  liable  for  an  injury  to  a  person  who  steps 
out  of  it  while  the  lessee  is  in  possession 
of  the  premises.     (Tex.)  279. 

Gas. 
Furnishing  natural  ^s  at  a  pressure  so 
great  that  it  sets  a  building  on  fire  is  held 
to  be  negligence  for  which  a  gas  company 
is  liable.     (W.  Va.)  92. 

False  impriaonment. 
The  unreasonable  refusal  of  a  passenger 
who  tendered  a  mileage  ticket  to  tell  tiie  con- 
ductor whether  the  name  thereon  was  his 
own  or  not  is  held  to  be  no  justification  for 
the  conductor's  procurement  of  his  arrest 
without  a  warrant  on  a  charge  of  fraudu- 
lently evading  payment  of  fare,  but  the  pas- 
senger's fault  was  held  sufficient  to  prevent 
his  recovering  more  than  nominal  damages 
for  the  false  imprisonment.   (Me.)  673. 

Passenger's  negligence. 
Riding  on  the  front  of  the  platform  of  an 
electric  street  car  is  held  not  negligence  as 
matter  of  law.     (Me.)  lo7. 

Carrier's  negligence, 

A  woman  with  a  transfer  ticket  approach- 
ing a  street  car  to  get  on,  when  she  is  in- 
jured by  the  breaking  of  a  trolley  pole  as  a 
motorman  was  changing  it  for  reversing  the 
direction  of  the  car,  is  held  to  be  a  passenger, 
to  whom  the  high  degree  of  care  required  of 
common  carriers  is  due.     (Pa.)   546. 

The  duty  of  a  railroad  company  to  stop 
a  train  and  rescue  a  passenger  who  has  fallen 
or  been  thrown  from  it  and  is  likely  to  per- 
ish or  suffer  great  injury  if  not  rescuea  is 
held  to  exist  only  when  this  can  be  done 
without  risk  of  collision  with  other  trains. 
(Ky.)    823. 

Permitting  salt  water  to  run  through  pens 
provided  by  a  carrier  for  live  stock  is  held 
such  negligence  as  to  render  the  carrier  lia- 
ble for  injuries  thereby  caused  to  animals 
placed  in  the  pens.     (Va.)   299. 

Failure  of  a  railroad  company   carrying 


horses  or  mules  from  one  state  to  another  to 
comply  with  U.  S.  Rev.  Stat.  9  4386,  by  un- 
loading the  stodc  for  rest,  food,  and  water 
after  heiriK  confined  twenty-eia^bt  hours  is 
held  to  make  the  carrier  liable  mr  negligence 
in  an  action  in  a  state  court,  and  the  statute 
is  held  applicable  to  horses  and  mules  as  well 
as  to  animals  used. for  food.     (Va.)  449. 

Negligence  of  contractor. 
Employing  an  independent  contractor  to 
excavate  near  a  neighbor's  house  and  several 
feet  below  ite  foundations,  in  a  populous 
city,  is  held  not  to  relieve  the  proprietor 
from  the  duty  of  seeing  that  the  contractor 
uses  due  care,  or  else  notifying  the  neighbor 
in  order  that  he  may  protect  his  own  house. 
(Md.)  482. 

Running  street  oar. 

The  gripman  of  a  cable  sti-eet  oar  is  held 
not  guilty  of  negligence  in  failing  to  stop  or 
slacken  speed  when  he  sees  boys  standing 
near  the  track  in  the  street  in  front  of  the 
car,  one  of  whom,  when  the  car  is  near,  sud- 
denly starte  to  run  across  the  track.  (111.) 
127. 

Servant's  tort. 

The  act  of  a  brakeman  in  throwing  coal  at 
a  boy  on  the  tender  of  an  engine,  thereby 
knocking  him  off  or  frightening  him  so  that 
he  jumps  off,  causing  him  to  be  run  over  and 
killed  by  the  engine,  is  held  to  render  the 
railroad  company  liable.     (N.  C.)  316. 

Negligence  toward  employee. 
The  failure  to  furnish  automatic  car  coup' 
lers  for  freight  cars  is  again  held  to  be  negU- 
gence  per  se,  and  to  constitute  continuing 
negligence,  which  precludes  the  defense  of 
contributory  negligence.     (N.  C.)  313. 

For  the  negligence  of  the  foreman  of  a 
steam  sawmill  m  calling  on  an  employee 
suddenly  to  take  a  dangerous  position,  with- 
out giving  him  any  instructions  or  explana- 
tion of  the  moveraente  of  the  machinery  or 
the  risk  to  be  incurred,  with  which  the  em- 
ployee had  no  acquaintance,  the  proprietor  is 
neld  responsible  to  the  servant.     (La.)   33. 

On  leased  railroad. 
The  liability  of  the  lessor  of  a  railroad  for 
negligent  operation  bv  the  lessee  is  denied 
where  the  lease  is  authorized  by  statute  and 
is  general  in  its  terms.     (Kan.)  737. 


VII.  Pbopebtt  Rights;  Wills;  Liens. 


Boundary, 
Naming  a  meander  line  on  the  bank  of  a 
river  as  a  boundary  is  held  to  carry  title  at 
least  to  the  water  line  with  riparian  rights, 
if  not  to  the  thread  of  the  stream.     (£id.) 
814. 

Canal, 
The  rights  of  riparian  owners  are  held  to 
be  changed  by  a  contract  which  establishes 
a  canal  built  originally  without  right  as  a 
subi^titute  for  the  natural  watercourse. 
(Wis.)  728. 

lAfe  estate. 
The  liability  of  a  life  tenant  to  rebuild  in 
case  of  accidental  fire  is  held  not  to  exist  in 
Rhode    Island    by    force  of  the   statute    of 
44  L.  R.  A. 


Gloucester,  and  not  to  be  assumed  by  accept- 
ing a  devise  requiring  the  life  tenant  to 
keep  the  premises  in  repair.     (R.  I.)  711. 

Land  titles, 
A  stetute  providing  for  the  registration  of 
land  titles,  similar  to  the  Torrens  law,  is  held 
valid  against  various  objections.     (111.)  801. 

Deeds, 
The  rule  that  no  interest  can  pass  by  deed 
to  a  person  not  w  esse  is  applied  to  a  case  ia 
which  the  deed  was  made  to  the  grantor's 
son  and  his  own  brothers  and  sisters,  one  of 
whom  was  born  after  the  deed  was  executed. 
(111.)  489. 

Fixtures, 
Bath  tubs  stending  on  legs,  attachable  to 
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Any  heating  apparatas,  hot  water  heaters 
attached  to  a  building  only  by  plumbing,  and 
stock  mantels  made  and  sold  separately  for 
use  in  any  building,  are  held  not  to  be  fix- 
tures as  matter  of  law.     (Wash.)   559. 

Oifi, 
A  valid  gift  of  savings-bank  deposits  is 
held  not  to  be  made  by  depositing  them  in 
the  name  of  both  donor  and  donee  as  joint 
owners,  payable  to  the  order  of  either  or  to 
the  survivor,  where  the  donor  retains  posses- 
sion of  the  pass  book.     (Md.)  208. 

J  Trust, 

A  deposit  in  a  savings  bank  in  trust  for 
the  owner  of  the  money  and  another  person 
as  joint  owners,  payable  to  the  oraer  of 
either,  and  the  balance  to  belong  to  the  sur- 
vivor on  the  death  of  either,  is  held  to  create 
a  valid  trust.      (Md.)  205. 

A  trust  deed  by  an  intemperate  and  im- 
provident person,  containing  no  power  of 
revocation,  is  held  irrevocable.     (Pa.)  542. 

The  statute  of  uses  is  held  not  to  be  a  part 
of  the  law  of  Nebraska.     (Neb.)   861. 

Oil  or  gas  lease. 
The  discovery  of  oil  or  gas  is  held  to  be 
a  condition  precedent  to  the  continuance  or 
vesting  of  a  lease  for  oil  or  gas  for  the  period 
of  five  years  and  as  much  longer  as  oil  or 
gas  is  found  in  paying  quantities,  where 
there  is  no  consideration  for  the  lease  except 
oil  royalties  and  gas  rentals.  In  such  a  case, 
if  the  first  well   proves  unproductive,  the 


lease  is  declared  to  be  invalid  and  of  no 
binding  force  eb  to  any  of  ita  provision-H. 
(W.  Va.)   107. 

Mortgage. 
One  who  takes  special  title  to  a  mortgage 
by  assignment,  for  purpose  of  foreclosure 
only,  is  held  to  have  no  such  interest  as  will 
vest  in  or  devolve  upon  his  administrator. 
(Md.)   479. 

Foreclosure, 
The  right  of  possession  of  property  sold 
under  foreclosure  of  a  mortgage  auring  the 
year  allowed  by  statute  for  redemption  is 
held  to  be  in  the  purchaser,  where  the  mort- 
gage passes  title,  leaving  only  an  equity  of 
redemption  in  the  mortgagor,  and  is  silent 
as  to  possession.     (Ark.)    193. 

Tradename, 
The  use  of  a  name  sufficiently  similar  to 
that  rightfully  used  by  another  party  en- 
gaged in  the  same  business  to  mislead  the 
public  is  held  unlawful  even  if  it  is  the 
name  of  the  person  using  it.     (Mich.)   841. 

Probate  of  toiW. 
After  the  end  of  the  term  at  which  a  will 
is  admitted  to  probate  it  is  held  fJhat  the 
court  has  no  jurisdiction  to  kdmit  to  pro- 
bate a  codicil  which  is  entirely  inconsistent 
with  the  original  will.     (Ky.)   136. 

Lien. 
The  lien  of  an  innkeeper  or  keeper  of  live 
stock  is  held  not  to  be  lost  by  levying  an  at- 
tachment on  the  property.     (W.  Va.)  561. 


VIII.  Civn.  Bjsmeoies. 


Who  may  sue. 

The  right  of  a  wife  to  sue  on  a  contract 
for  her  ^nefit  between  her  husband  and  a 
third  person  is  upheld  in  a  case  where  the 
contract  was  to  pay  her  a  part  of  the  pro- 
ceeds of  a  successful  will  contest,  and  she, 
although  not  a  legal  heir,  had  strong  moral 
ai^  family  claims  to  be  so  regarded.  (N. 
Y.)   170. 

The  benefit  of  a  contract  between  a  town 
and  a  street-railway  company,  limiting  rates 
of  fare,  is  held  to  be  available  to  a  passenger 
who  sues  for  trespass  on  account  of  being 
ejected  after  tendering  the  rate  fixed  by  the 
contract.      (R.  I.)  273. 

Recommencement  of  action. 

The  right  to  recommence  an  action  in  a 

state  court  after  the  dismissal  of  an  action 

for  the  same  cause  by  a  Federal  court  to 

which  it  had  been  removed  is  denied  on  the 

f round  that  the  exclusive  jurisdiction  of  the 
'ederal  court  acquired  by  the  removal  in- 
cludes the  recommencement  of  the  action  or 
the  bringing  of  a  new  action  for  the  same 
cause.     (Ohio)   620. 

Action  for  death. 
The  cause  of  action  for  personal  injuries 
which  survives  the  death  of  the  person  in- 
jured under  Wisconsin  statutes  is  held  to  be 
distinct  from  that  given  to  surviving  rela- 
tives for  the  death.     (Wis.)  579. 

Seduction. 
The  right  of  a  parent  to  maintain  an  ac- 
tion for  seduction  of  a  daughter  is  held  to 
44  L.  R.  A. 


be  no  longer  dependent  upon  loss  of  her  serv- 
ices as  a  servant  under  a  code  of  procedure 
which  abolishes  fictions  in  pleading  and  re- 
quires a  statement  of  the  actual  facts. 
(Kan.)  757. 

(kimishment. 

No  situs  for  purpose  of  garnishment  of  a 
foreign  insurance  company  is  held  to  exist  in 
a  state  where  it  has  an  agency,  when  the 
money  is  due  to  a  nonresident  for  a  loss  of 
property  insured  in  another  state  in  which 
the  loss  is  payable.     (Del.)    115. 

Judgment  against  a  garnishee  of  a  non- 
resident debtor  on  a  contract  utterly  void  at 
the  latter's  domicil,  and  when  the  latter  did 
not  appear  and  was  not  personally  .<terved 
in  the  state,  is  held  to  be  no  protection  to 
the  garnishee  in  such  state,  when  sued  by 
the  principal  debtor.     (W.  Va.)   101. 

Injunction. 

An  injunction  against  the  maintenance  of 
a  house  of  ill  fame  is  sustained  at  suit  of  a 
private  owner  whose  property  is  so  near  that 
the  enjoyment  of  it  is  anected  by  disgusting 
scenes  and  sounds  in  such  house.     (Or.)  522. 

A  suit  for  an  injunction  against  assess- 
ments upon  a  member  of  a  foreign  mutual 
insurance  association,  and  to  prevent  the  for- 
feiture of  his  policy  for  nonpayment  of  the 
assessments,  is  held  to  be  b^ond  the  juris- 
diction because  it  involves  a  control  of  the 
internal  management  of  a  foreign  corpora- 
tion.    (Md.)   149. 

A  mandatory  injunction  equivalent  to  spe- 
cific performance  is  upheld  for  the  enforce- 
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ment  of  a  lease  requiring  t^e  operation  of  a 
leased  railroad.     (Va.)  297. 

Mandamus. 

Mandamus  to  compel  a  board  of  examin- 
ers to  indorse  a  diploma  of  a  dental  college 
is  denied  after  the  indorsement  has  been  re- 
fused by  the  board,  where  the  statute  pro- 
vides far  their  indorsement  when  satisfied 
ot  the  character  of  the  institution.  (Cal.) 
C35. 

Replevin, 

An  action  of  replevin  for  a  corpse  is  held 
not  to  be  maintainable  where  start;utes  re- 
quire the  affidavit  to  be  made  for  goods  or 
chattels,  and  provide  that  judgment  for  de- 
fendant shall  be  for  a  return  of  the  prop- 
erty or  for  its  value.     (Mich.)    242. 

Supplementary  proceedings. 
The  examination  of  a  wife  in  supplement- 
ary proceedings  against  her  husband  is  held 
"not  to  be  for  or  against  him,"  within  the 
meaning  of  statutes  as  to  testimony  by  hus- 
band or  wife.     (Wash.)  811. 

Judgment  by  confession, 
A  judgment  by  confession  entered  in  an- 
other state  in  accordance  with  a  warrant  of 
attorney  executed  there  by  a  resident  is  held 
to  be  entitled  to  full  faith  and  credit  in  an- 
other state,  although  it  was  entered  without 
any  personal  service  on  the  defendant. 
(Mass.)   840. 

JSvidence. 
An  assignment  purporting  to  be  signed  by 
the  mark  of  a  woman  holding  a  life-insur- 
ance policy  on  her  husband's  life  and  deliv- 
ered with  the  policy  by  the  husband  to  his 
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creditor  is  not  sufficiently  proved  nearly 
twenty-five  years  afterwards,  oy  the  testi- 
mony of  an  attesting  witness  to  the  effect 
that  he  certainly  saw  her  sign  the  paper  or 
he  would  not  have  put  his  name  there,  when 
he  is  unable  to  recall  the  circumstances  or 
the  place  of  the  aileged  signing, — especially 
when  there  is  no  proof  that  she  made  or  au- 
tiborized  the  delivery  of  the  policy  to  the  al- 
leged assignee,  or  that  the  assignment  was 
read  or  explained  to  her,  while  it  appears 
that  she  could  not  read.     (Md.)    142. 

The  burden  of  proof  as  to  negligence  of  a 
carrier  when  gooas  loet  were  shipped  under 
a  contract  limiting  its  liability  for  negli- 
gence is  held  to  be  on  the  carrier.  (N.  C.) 
615. 

An  oral  promise  by  the  payee  of  a  note  to 
renew  it  until  the  improvement  in  business 
will  enable  the  maker  to  proceed  in  business 
without  such  assistance  is  held  not  to  be 
enforceable  in  equity.     (Mass.)   319. 

Proving  claim  for  dividends, 
A  surety  who  has  paid  the  debt  is  held 
entitled  to  prove  the  entire  debt  against  the 
insolvent  estate  of  his  cosurety,  and  receive 
dividends  thereon  until  reimbursed  for  that 
part  of  the  obligation  which  it -belongs  to 
the  cosurety  to  pay.     (Va.)  459. 

Damages. 
The  rule  that  a  person  injured  by  negli- 
gence cannot  recover  for  such  damage  as  re- 
sults from  his  failure  to  exercise  reasonable 
care  to  avoid  ^e  consequences  of  the  injury 
is  held  not  to 'apply  to  a  case  of  wilful  in- 
jury.    (Tex.)   563. 


IX.  Cbikinal  Law  and  Praotiob. 


The  excusing  of  a  juror  in  a  criminal  case 
during  the  absence  of  the  accused,  and  the 
consequent  discharge  of  the  jury  without  a 
verdict,  are  held  to  be  a  bar  to  further  prose- 
cution, w^ere  the  juror  was  excused  on  his 
own  representations  that  his  wife  was  sick. 
(Tex.)   694. 

Contempt. 
A  corporation  is  held  liable  for  criminal 
eontempt  in  publishing  a  newspaper  article 
a.t  a  place  where  a  cause  is  on  trial,  which 
is  calculated  to  prejudice  the  jury  aiid  pre- 
vent »  fair  iriaL  (MaM.)  169, 
44L.B.A. 


False  token. 

That  a  person  cannot  be  himself  a  false 
token  is  held  in  a  case  where  one  obtained 
money  from  a  woman  under  a  promise  of 
marriage,  by  falsely  pretending  that  he  was 
unmarried  and  by  using  a  fiditious  name. 
(Or.)  266. 

Rape. 

A  husband  is  held  incapable  of  committing 
rape  upon  his  own  wife,  and,  when  indicted 
jointly  with  another  for  that  offense,  is  to 
be  regarded  only  as  an  aider  or  abettoor,  who 
must  be  acquitted  if  the  other  ie.  (Ia.) 
8S7. 
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Afterborn  elilldreii*     See  DSBDS. 

▲••lommemti  anlgnabllity  of  caoee  of 
action  for  personal  Injuries: — (I.) 
Summary;  (II.)  classification  by 
causes  of  action;  (III.)  In  cases  of 
insolvency  and  bankruptcy;  (IV.)  test 
of  asalgnablUty ;  (Y.)  classification  by 
states  177 

BAiftlcruptcyi  assignability  of  causes  of  ac- 
tion for  personal  injuries  in  case  of       177 

Bllla  and  notes  |  extent  of  recovery  by 
pledgee  on  negotiable  paper  which 
pledgeor  could  not  collect : — (I.)  The 
genera]  rule;  (II.)  limitation  to  un- 
paid advances  made  without  notice; 
(III.)  application  to  accommodation 
paper;  (IV.)  matters  of  procedure        24S 

Brokers;  when  real-estate  broker  Is  con- 
sidered as  the  procuring  cause  of  the 
sale  or  exchange  effected: — (I.)  Pro- 
curing cause  of  sale:  (a)  general 
rule;  (5)  evidence  to  establish  pro- 
curing cause;  (c)  acts  held  sufficient 
to  establish ;  (d)  acts  held  not  suf- 
ficient to  establish  ;  (II.)  when  several 
brokers  are  employed;  (III.)  In  case 
of  a  sale  by  principal :  (a)  general 
rule  governing;  (b)  negotiations  by 
principal ;  (o)  before  broker  has  rea- 
sonable opportunity  to  reap  results  of 
his  efTorts ;  (d)  pending  broker's  nego- 
tiations with  purchaser;  (e)  after 
suspension  of  negotiations;  (/)  after 
withdrawal  or  termination  of  agency, 
etc ;  (0)  sf ter  broker  has  failed  to  ses> 
cure  purchaser  or  to  close  negotia- 
tions; (h)  within  time  limited  by  con- 
tract; (<)  when  broker  has  option  or 
sole  agency ;  (/)  effect  of  modification 
of  terms  821 

Performance  by  a  real-estate  broker 
of  his  contract  to  find  a  purchaser  or 
effect  an  exchange  of  his  principal's 
property: — (I.)  General  rule;  (II.) 
custom  as  affecting  performance; 
(III.)  the  necessity  of  a  written 
contract;  (IV.)  necessity  of  consum- 
mated sale;  (V.)  time  of  performance; 
(VI.)  in  case  of  a  special  contract; 
(VII.)  in  case  of  an  exchange ;  (VIII.) 
negotiations  by  principal ;  (IX.)  ac- 
eeptance  of  purchaser  by  principal ; 
(X.)  broker's  presence  at  sale  by  prin- 
cipal :  (XI.)  ratification  of  broker's 
acts;  (XII.)  position  of  purchaser 
found;  (XIII.)  effect  of  purchaser's 
default;  (XIV.)  failure  of  broker  to 
report  purchaser;  (XV.)  acts  held 
mfficlent  performance:  (XVI.)  acts 
held  not  to  constitute  performance       4S98 

4iL.  R.  A. 


Carriers  I  duties  of  carriers  of  live  wtodk 
as  to  pens  or  yards  at  stations : — (I.) 
The  general  rule;  (II.)  application 
generally ;  (III.)  commencement  and 
termination  of  risk ;  (IV.)  effect  of  . 
contributory  negligence;  (V.)  relief 
from  liability  by  contract  280 

Statutory  duties  of  carriers  of  live 
stock  with  reference  to  care  of  stock 
during  transportation  : — (I.)  Scope  of 
note;  (II.)  the  United  States  statute; 
(III.)  the  South  Carolina  statute; 
(IV.)  the  Texas  statute;  (V.)  mis- 
cellaneous statutory  provisions  449 

Collateral  security-.  See  Bills  and 
Notes. 

Criminal  law|  former  Jeopardy  by  rea- 
son of  the  discharge  of  the  jury  in 
the  prisoner's  absence: — (I.)  Intro- 
duction; (II.)  general  rule;  (III.) 
plea  allowed;    (IV.)   plea  disallowed     604 

DeedLsj  Infant  en  ventre  sa  mire  as 
grantee  in  deed : — (I.)  Ordinary  con- 
veyances; (II.)  conveyances  of  uses, 
trusts,  remainders,  etc.  48 

BlTldence.     See  also  Insurancb. 

Proof  of  signature  by  mark  when  attest- 
ing witnesses  thereto  are  dead  or  can- 
not remember  the  transaction  : — (I.) 
Of  testator :  (a)  where  the  attesting 
witness  Is  dead ;  (h)  where  the  attest- 
ing witness  Is  forgetful ;  (II.)  of  maker 
of  other  instruments :  (a)  where  the 
attesting  witness  Is  dead ;  (&)  where 
the  attesting  witness  is  forgetful  142 

Admissibility  of  telegram  on  behalf  of 
person  receiving  It  In  reply  to  another  488 

False  inprlBonnent.     See    MUNICIPAL 

CORPOBATIONS. 

Homestead  I  revaluation  or  reassignment 
of  homestead  for  appreciation  or  dfr* 
preclatlon  of  value: — (I.)  When  the 
question  arises;  (II.)  change  from  fluc- 
tuation lu  prices;  (III.)  change  from 
Imprisonments  and  additions;  (IV.) 
homestead  In  decedent's  estate  400 

Infants.     See  Dbbds. 

Injunction  I  by  municipalities  agaifist 
nuisances  by  railroads  and  electrical 
companies: — (I.) Railroads;  (II.)  tele- 
graph and  telephone  poles  665 

Insolvency;  assignability  of  causes  of  ac- 
tion for  personal  Injuries  in  case  of      177 

Insurance;  conclusiveness  of  proofs  of 
loss  as  against  insured  or  his  bene- 
ficiaries:— (I.)  Oeneral  rule;  (II.)  in 
life  insurance:  (a)  in  general;  (b) 
misstatements  as  to  dates,  etc. ;  (o) 
as  to  condition  of  mind  of  Insured ; 
'    (d)    as  to   cause  of  death:     (1)    in 
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general ;  (2)  coroner's  Inquests,  sui- 
cide ;  (3)  doctor's  certificates,  etc. ; 
(III.)  In  fire  insurance:  (o)  in  gen- 
eral ;  (h)  misstatements  as  to  canse 
of  fire ;  (c)  amount  of  loss ;  (d)  mis- 
statements as  to  occupancy  and  use  of 
premises ;  (e)  misstatements  as  to 
owner^ip,  etc. ;  (f)  discreixancj  as  to 
building;  io)  other  Insaranee;  (h) 
magistrate's  certificate  846 

See  Raileoaos. 

Mark.     See  Evidbnck. 

Master  and  servant;  the  duty  of  a 
master  to  Instruct  and  warn  his  serv- 
ants as  to  the  perils  of  the  employ- 
ment:— (I.)  Introductory;  (II.)  act- 
ual knowledge  of  servant,  existence  of 
duty  to  instruct  negatived  by;  (III.) 
constructive  knowledge  of  servant  as 
bearing  upon  the  duty  of  the  master 
to  Instruct  him :  (a)  generally ;  (5) 
ordinary  perils  of  an  employment,  no 
duty  to  Instruct  as  to;  (o)  extraor- 
dinary risks  of  employment ;  (d)  fact 
that  danger  was  or  was  not  discover- 
able by  ordinary  care;  (IV.)  expert 
ience  of  servant  as  a  special  factor 
bearing  upon  the  master's  duty  of  in- 
struction:  (a)  generally;  (b)  circum- 
stances under  which  no  Instruction  is 
necessary ;  (o)  circumstances  under 
which  instruction  is  necessary ;  (V.) 
minority  of  servant  as  a  speciai  factor 
bearing  upon  the  master's  duty  of  in- 
struction :  (a)  general  principles  stated  ; 
(b)  minor  employees  usually  on  th« 
same  footing  as  adults  after  proper  in- 
struction has  been  given  ;  (c)  construc- 
tive knowledge  of  dangers,  when  a  bar 
to  an  action  by  minor  servants;  (d) 
circumstances  to  be  considered  in  de* 
termlning  whether  knowledge  of  a  dan- 
ger Is  to  be  Imputed  to  a  minor ;  (e) 
illustrative  cases  In  regard  to  the  con- 
structive knowledge  of  minor  servants ; 
(VI.)  what  knowledge  of  scientific 
facts  is  Imputed  to  servants  (adults 
and  minors)  :  (a)  in  case  of  adults ; 
(b)  in  case  of  minors;  (VII.)  duty  to 
warn  servant  against  transitory  and 
sporadic  dangers :  (a)  introductory ; 
(b)  cases  involving  customary  methods 
of  doing  business  and  departure  from 
fluch  methods ;  (c)  perils  due  to  trans- 
itory changes  in  the  condition  of  the 
place  of  work;  (d)  perils  due  to  the 
recurrent  moyements  of  railway  cars 
and  other  heaTj  bodies ;  (YIIL)  what 

44L.B.A. 


Instmctlon  and  iranilng  wfll  be  anlB- 
dent:  (a)  In  the  eaae  of  adnlte;  (b) 
In  the  ease  of  infants ;  (o)  as  to  spor- 
adic and  transitory  dang»«;  (IX.)  no 
reoovery  by  servant  unless  failure  to 
Instruct  was  efficient  cause  of  Injoir; 
(X.)  doty  of  instruction  considered 
with  reference  to  the  doctrine  of 
common  employment  tS 

Municipal  corporations.  Bee  also 
Public  Imfbovxmbnts. 
Liability  of  municipal  corporations  for 
false  imprisonment  and  unlawful  ar- 
rest: — (I.)  Introduction;  (II.)  gen- 
eral rule  stated ;  (III.)  application  of 
the  maxim  Respondeat  superior;  (IV.) 
iiability  as  affected  by  ratification; 
(V.)  reasons  for  the  rale;  (VI.)  Eng- 
lish and  Canadian  decisions  795 

Pledare.     See  Bills  and  Noras. 

Pvblic  iniprovementBi  power  of  city  to 
bind  contractor  to  repair  pavement 
which  he  makes  : — (I.)  When  the  ques- 
tion arises;  (II.)  agreements  Includ- 
ing repairs;  (III.)  agreements  consti- 
tuting mere  guaranty;  (IV.)  single 
agreements  for  construction  and  re- 
pair; (V.)  separable  agreements; 
(VI.)    express  statutory   authority        527 

Railroads.     Bee  also  Injunction. 

Liability  of  lessor  of  railroad  for  inju- 
ries caused  by  negligence  of  another 
company  using  the  road  under  a  leasee 
license,  or  other  contract: — (I.)  Gen- 
eral principles  as  to;  (II.)  under  rail- 
way leases:  (a)  the  general  rule; 
(b)  application  to  particular  sub- 
jects ;  (c)  authority  to  lease,  construc- 
tion ;  (d)  effect  of  authority :  (1)  con- 
flict of  opinion ;  (2)  rule  requiring 
special  statutory  exemption ;  (3)  rule 
that  general  authority  to  lease  is  suffi- 
cient :  (4)  necessity  of  entire  control 
by  lessee;  (G)  limited  to  injuries  In 
operation  of  road;  (6)  operation  and 
charter  duties  distinguished ;  (III.) 
under  running  privileges  or  arrangO" 
ments;  (IV.)  under  contracts  for  con- 
struction or  otherwise;  (V.)  under  in- 
effectual attempt  to  consolidate; 
(VI.)  occupation  must  be  authorised; 
(VII.)  Injuries  to  employees;  (VIII.) 
provislocis  for  Joint  liability;  (IX.)  ef- 
fect of  lease  or  other  contract  upon 
failuro  of  duty  to  fence 

Siarnatare.     See  ByiDSNca. 

Telesraplis.     See  Imjunctioii. 

Telepliones.     See  iNJUNcnoN. 

Uabora  eftdldrea.    See  Umbbhiu 
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ABAHDONMEKT. 

Of  Street  Railway,  see  Mandamus,  S. 
See  also  Canals,  2;  Garbiebs,  5. 

1.  The  failure  of  a  decree  of  separation 
to  make  any  allowance  for  the  wife,  while  it 
provides  that  an  application  for  that  pur- 
pose may  be  tbereaiter  made  in  case  of  a 
material  change  in  the  husband's  pecuniary 
circumstances,  does  not  leave  him  liable  to 
a  prosecution  for  abandonment  or  desertion 
in  case  she  becomes  a  charge  upon  the  public. 
People,  Comrs.  of  Public  Charities  &  C,  v. 
CuUen  (N.  Y.)  420 

2.  A  judicial  separation  at  the  suit  of 
the  wife,  although  it  does  not  disaolye  the 
marriage,  ddes  so  far  terminate  or  suspend 
the  relation  of  husband  and  wife  that  the 
husband  cannot  be  guilty  of  the  statutory  of- 
fense of  abandonment  or  desertion.  Id. 

Notes   and    Bbiefs. 

Abandonment;  of  wife  by  husband.      421 

ACOIDENT. 

See  PoLioi. 

ACCOUNT. 

See  AssiONiocNT,  2. 

ACKKOWIiEDGMEirT. 

See  Contracts,  12. 

ACTION  OR  SUIT. 

See    also    Bonds,    8;    Gontbacts,    8; 
Death,  2. 

1.  The  fact  that  a  peraon  boarded  a  car 
for  the  purpose  of  making  a  teet  case  as  to 
the  amount  of  fare  demandable  will  not  af- 
fect his  right  to  maintain  an  action  for  an 
unlawful  ejection  after  tendering  the  fare 
lawfully  due.  Adams  ▼.  Union  R.  Go.  (R. 
L)  273 

2.  The  benefit  of  a  contract  by  a  town 
with  a  atreet-r&ilwa^  company,  limiting  the 
rate  of  fare,  is  available  to  a  passenger  in 
an  action  of  treepoae  for  being  ejected  for 
nonpayment  of  fare  after  tendering  the 
amount  allowed  by  the  contract.  Id. 

3.  A  third  person  cannot  recover  on  a 
contract  made  for  his  benefit  unless  some  ob- 
ligation or  duty  was  owing  to  him  from  the 
44L.B.A. 


promisee.  [Per  Gray,  J.]     Embler  v.  Hart- 
ford Steam  Boiler  Insp.  &  Ins.  Co.  (N.  Y.) 

512 

4.  A  woman  may  sue  on  a  contract  of  a 
third  person  with  her  husband  to  pay  her 
certain  moneys  in  the  event  of  success  in 
contesting  a  will,  where  the  husband  pro- 
cured an  advancement  of  funds  for  the  con- 
test, and  there  were  strong  moral  and  family 
reasons  why  she  should  be  regarded  as  one 
of  the  heirs,  although  she  was  not  legally 
such.    Buchanan  v.  Tilden  (N.  T.)         170 

5.  A  covenant  by  a  vendee  to  repair  a 
ditch  which  has  become  a  substitute  for  a 
natural  watercourse  cannot  be  invoked  by 
third  persons  who  may  profit  incidentally 
by  its  enforcement.  Caae  v.  Hoffman  (Wis.) 

728 
Joinder. 

6.  A  cause  of  action  under  the  common 
law  against  a  city  for  establishing  a  pest 
house  near  a  residence,  claiming  compensa^ 
tory  damages  only,  cannot  be  joined  with  an 
action  against  officers  under  a  statute  for 
punitive  damages,  although  both  causes  of 
action  arise  out  of  the  same  transaction. 
Clayton  v.  Henderson    (Ky.)  474 

Parties. 

7.  One  of  two  beneficiaries  in  an  insur- 
ance policy  cannot  maintain  an  action  to  en- 
force the  policy  without  making  the  other  a 
party.  Voss  v.  Connecticut  Mut.  L.  Ins.  Co. 
(Mich.)  689 

8.  The  payee  of  a  note  should  he  made  a 
party  to  a  suit  against  the  maker  by  one  to 
whom  it  waa  pledged  aa  collateral  security 
for  a  debt  less  than  its  value,  where  the 
maker  has  a  defense  against  the  enforcement 
of  the  note  by  the  payee.  Tellowstone  Nat. 
Bank  v.  Gagnon  (Mont.)  243 

Recommenceinent. 

9.  An  action  cannot  be  recommenced  in  a 
state  court  eiter  the  dismissal  of  a  prior  ac- 
tion for  the  same  cause  of  action  by  a  Fed- 
eral court  to  which  it  had  been  removed 
from  the  state  court,  aa  the  exclusive  juris- 
diction obtained  by  the  Federal  court  on  re- 
moval includes  a  reinstatement  of  the  action 
or  the  commencement  of  a  new  one  for  the 
same  cause  ol  action.  Baltimore  &  O.  R. 
Co.  V.  Fulton  (Ohio)  620 
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Act  op  Qod— -appbal  axid  Ebbob. 


KOTB8  AND  HRDBIS. 

Aetion;  rarriTid  of,  for  p«noaal  iajnriet. 

680 

On  oontracta  between  ottier  persons.    787 

On  contract  made  with  third  person.  170 

By  citizen  for  benefit  of  ocmtract  by  town. 

273 
ACT  OF  GOD. 

To  excuse  nonperformance  of  a  contract 
on  the  ground  of  an  act  of  God,  there  must 
be  no  mixture  of  negU^nce  or  want  of  dili- 
gence, judgment,  or  skill  on  the  part  of  the 
Sromisor.  Smith  t.  North  American  Transp. 
;  T.  Co.    (Wash.)  667 


Notes  and  Bbiefs. 


667 


Act  of  Ood;  what  is. 

ADVERSE  POSSESSION. 

See  also  Champebty,  3. 

Notes  and  Bbiefs. 

Adverse  possession;  effect  of,  to  give  title. 

480 


See  Deeds,  Notes  and  BsiKra. 

AGISTER. 

See  Liens,  2. 

AUMONT. 

See  Appeal  and  Ebbob,  24;  Husband 
AND  Wife. 

ANIMALS. 

See  Cabkiebs,  12-17;  Liens,  2. 

APPEAL  AND  ERROR. 

See  also  Bonds,  7;  Cases  Cebtified; 
COUBTS,  6,  7. 

1.  A  statute  limiting  the  right  of  appeal 
in  cases  of  personal  injury  has  no  applica- 
tion to  judgments  rendered  before  its  pas- 
sage.    lAidlaw  y.  Sage  (N.  Y.)  216 

2.  Legislative  power  to  enlarge  the  ju- 
risdiction of  the  court  of  appeals  by  provid- 
ing for  a  review  of  certain  judgments  of  in- 
ferior courts  that  were  not  reviewable  before 
is  not  taken  away  by  the  provision  of  N.  Y. 
Const,  art.  6,  §  9,  that  the  legislature  may 
further  restrict  such  jurisdiction.  People, 
Comrs.  of  Public  Charities  &  C,  v.  Cullen 
(N.  Y.)  420 

3.  The  party  relying  on  the  exception  in 
a  statute  permitting  appeal  from  judgments 
or  orders  finally  determining  actions,  ex- 
cepting unanimous  decisions  that  there  is 
evidence  to  sustain  a  finding  of  fact,  must 
show  from  the  record  that  the  decision  was 
unanimous.     Laidlaw  v.  Sage   (N.  Y.)   216 

Record  and  ease  on  appeaL 

4.  Questions  made  on  a  demurrer  need 
not  be  embodied  in  a  motion  for  a  new  trial 
in  order  to  be  saved  for  appeal.  Wise  v. 
Morgan   (Tenn.)  548 

6.  A  request  that  the  court  hold  that,  un- 
der the  law  of  the  case,  the  plaintiff  could 
not  recover,  is  in  the  nature  of  a  demurrer 
to  the  evidence,  and  preserves  the  question 
44  L.  R.  A. 


of  law   for   review  on   appeal.    Hocaa  t. 
Stophlet  (111.)  809 

6.  To  get  an  omitted  fact  into  the  ree(»d 
for  the  purpose  of  presenting  a  question  of 
law  under  Conn,  act  1897,  it  must  appear  to 
have  been  an  admitted  or  undisputcKl  fact, 
and  that  its  statement  is  necessary  to  prop- 
erly present  a  question  of  law  decided  ad- 
versely to  appellant.  Hoadley  v.  Savings 
Bank  of  Danoury   (Conn.)  321 

7.  A  finding  by  the  trial  judge  is  nn- 
uecessanr  when  the  appeal  is  uaed  as  a  sub- 
stitute for  a  former  motion  in  error.       Id. 

8.  The  finding  by  the  trial  judge  when  an 
appeal  is  used  as  a  substitute  for  a  motion 
for  new  trial  may  contain  a  statement  of 
facts  on  which  the  judgment  is  founded,  or 
which  are  necessary  to  present  a  question  of 
law  which  was  made  at  the  trial  and  decided 
by  the  judge,  or  it  may  contain  a  recital  of 
what  took  place  at  the  trial  for  the  purpose 
of  presenting  for  review  rulings  upon  ques^ 
tions  of  evidence  or  other  ruling  not  direct* 
ly  affecting  the  judgment.  Id. 

9.  Bills  of  exception  in  criminal  trials 
should  be  signed  by  the  trial  judge;  and  a 
mere  note  of  a  reservation  of  exceptions,  or 
a  bill  signed  by  the  clerk  only,  is  insuffi- 
cient.    State  V.  Haines  (La.)  887 

Objections  and  ezoeptiona. 

10.  A  broadside  exception  "to  the  charge 
as  given"  will  not  be  considered.     Pierce  v.* 
North  Carolina  R.  Co.  (N.  C.)  810 

11.  The  rendition  of  judgment  cannot  be 
questioned  on  appeal  unless  the  defect  or 
mistake  in  it  is^articularly  pointed  out  by 
the  objection.    Tucker  v.  Hya4;t  (Ind.)    129 

12.  An  objection  that  a  witness  is  not  an 
expert  is  insufficient  to  raise  the  question  of 
the  conypetency  of  opinion  evidence  on  the 
question  involved.  Detzur  v.  B.  Stroh 
Brewing  Co.  (Mich.)  500 

13.  An  objection  that  a  hypothetical  ques- 
tion is  insufficient  does  not  raise  the  point 
that  the  question  is  not  in  proper  form  be- 
cause it  includes  the  witness's  understanding; 
of  the  testimony  of  anotiier  witness.  Id. 

14.  An  objection  to  the  incompetency  of 
the  admissions  of  the  president  of  a  defend- 
ant corporation,  made  a  few  hours  after  an 
accident,  does  not  raise  the  question  of  his 
authority  to  make  a  settlement,  or  of  his 
being  engaged  in  the  company's  business,  or 
in  an  attempt  to  make  a  compromise.        Id. 

Hearing  and  determination, 

15.  Conclusions  of   the  trial   court  from 
subordinate  facts  found  may  be  reviewed  on^ 
appeal.     Hoadley  v.  Savings  Bank  of  Dan- 
bury  (Conn.)  321 

16.  The  legal  sufficiency  of  evidence  to 
support  a  finding  by  the  court  is  a  question 
of  law  on  appeal.  Texas  Loan  Agency  v. 
Fleming   (Tex.)  279 

17.  The  necessity  for  instituting  contempt 
proceedings  to  vindicate  its  authority  in 
case  of  publication  of  newspaper  articles 
calculatea  to  prejudice  the  jury  in  a  pend- 
ing trial  is  for  the  trial  court,  and  will  not 
be  considered  on  appeal.  Tel^ram  New^. 
paper  Co.  v.  Com.  (Mass.)  169 
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18.  The  decision  of  municipal  authoritiee 
aa  to  who  among  aerveral  biddera  is  the  low- 
eat  cannot,  if  resting  on  l^al  evidence,  be 
reviewed  on  writ  of  error.  State,  Wilson, 
V.  Trenton  (N.  J.  Erri  &  App.)  540 

19.  Facts  adjudicated  by  a  trial  courtcan- 
not  be  retried  on  appeal,  upon  the  certified 
testimony.  Hoadley  v.  Savings  Bank  of 
Danbury  (Conn.)  321 

20.  The  amount  of  damages  is  a  question 
of  fact  for  the  jury  upon  all  the  evidence, 
and,  if  there  is  any  evidence  to  support  the 
verdict,  the  Utah  supreme  court  is  not  at 
liberty,  under  the  Conetitution,  to  set  it 
aside.  Croco  v.  Oregon  Short-Line  R.  Co. 
(Utah)  285 

21.  The  sum  of  $3,500  is  not  so  excessive 
a  recovery  for  a  stiff  arm  that  it  will  be  in- 
terfered with  on  appeal.  Detzur  v.  B.  Stroh 
Brewing  Co.  (Mich.)  500 

22.  A  finding  by  the  jury  will  be  accepted 
as  correct  upon  appeal,  unless  it  clearly  ap- 
pears to  have  been  erroneous.  James  v. 
Biipides  Lumber  Co.  (La.)  83 

23.  The  findings  of  the  trial  court  on  con- 
flicting evidence  will  not  be  disturbed  unless 
they  are  clearly  a^ainet  t3ie  preponderance 
of  the  evidence,    (faae  v.  Hoffman  (Wis.) 

728 

•  24.  An  allowance  of  alimony  by  the  trial 
court  will  not  be  disturbed  unless  manifestly 
unjust.    Hooper  v.  Hooper   (Wis.)  725 

25.  Testimony  introduced  on  an  immate- 
rial matter  not  in  issue  cannot  be  considered 
on  appeal  in  an  et^uity  case  tried  de  novo, 
although  no  exception  was  taken  to  its  ad- 
mission.    Blagen  v.  Smith  (Or.)  522 

26.  An  insufficient  complaint  which  was 
tested  by  demurrer  cannot  be  aided  on  ap- 
peal by  reading  into  it  a  fundamental  fact 
from  the  findings  of  the  jury.  Pittsburg,  C. 
C.  A  St.  L.  R.  Co.  V.  Moore  (Ind.)  638 

27.  A  demurrer  treated  in  the  trial  court 
as  waived  or  withdrawn  mu»t  be  so  oonaid- 
ered  on  appeal.  Chesapeake  &  O.  R.  Co.  v. 
American  Exch.  Bank    (Va.)  449 

Grounds  tf  reversaL 

28.  The  court  on  writ  of  error  will  not  re- 
verse the  judgment  in  a  case  tried  to  the 
court  without  a  jury,  merely  because  of  the 
admission  of  improper  evidence.  Lunney  v. 
Healey  (Neb.)  593 

29.  Overruling  a  demurrer  to  a  bad  para- 
graph of  a  complaint  is  not  available  error 
if  the  judgment  rests  on  a  good  paragraph. 
Pittsburg,  C.  0.  &  St.  L.  R.  Co.  v.  Moore 
(Ind.)  ^38 

30.  The  omission  of  admitted  or  undis- 
puted facts  from  a  finding  is  not  an  error 
that  affects  the  judgment,  unless  by  correct- 
ing the  record  and  including  them  in  the 
finding  it  appears  that  the  court  erred  in 
flome  ruling  of  law  material  to  the  judgment. 
Hoadley  T.  Savings  Bank  of  DaJ^Jjy 
(C^onn.)  32^ 

31.  On  vacating  a  judgment  which  was 
void  because  the  qualified  members  of  the 
court  were  equally  divided  the  court,  instead 
of  entering  judgment,  may  order  a  reargu- 
44  L.  R.  A. 


ment,  if  It  leee  fit  to  do  so.    Case  t.  Hoff- 
man (Wis.)  728 

Second  appeaL  , 

32.  A  decision  on  a  former  appeal  is  the 
law  of  the  case  so  far  as  it  is  applicable  to 
the  facta  established  on   the  aeoond   trial. 

Id. 

Notes  and  Bbdsfs. 


Appeal;  review  of  excessive  damagea. 
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An  instrument  binding  children  to  the 
service  of  a  person  during  their  minority, 
though  signed  by  him  and  by  their  parents, 
is  void  as  to  them  as  an  indenture  of  appren- 
ticeship under  S.  C.  Rev.  Stat.  1893,  §  2206, 
unless  signed  by  the  infants,  although  the 
statute  does  not  expressly  provide  for  their 
sifimature.  Anderepoo  v.  Young  (S.  C.) 
*  277 

Notes  and  Briefs. 
Apprentices;  indenture  of.  277 

ABBirHATION. 

See  also  Insuranob,  16. 

1.  A  deposit  made  to  secure  payment  of 
an  award  under  an  arbitration  agreement 
becomes  forfeited  upon  revocation  of  the  ar- 
bitration, and  subject  to  payment  of  the 
damages  allowed  by  statute  against  one  who 
revokes  an  arbitration,  although  made  by  a 
third  person  who  committed  no  breadi  of  the 
agreement  and  had  no  control  over  the  one 
who  did  so.  Union  Ins.  Co.  v.  Central  Trust 
Co.  (N.  Y.)  227 

2.  That  an  arbitration  agreement  pro- 
vides that  the  costs  ehall  not  become  part  of 
the  amount  for  which  a  deposit  made  to  se- 
cure payment  of  the  award  shall  be  liable 
will  not,  in  case  the  deposit  is  forfeited  by 
revocation  of  the  award,  prevent  the  deposit 
from  becoming  chargeable  with  the  costs 
which  the  statute  casta  upon  the  one  who 
revokes  an  arbitration.  Id. 

Notes  and  Beiefs. 

Arbitration;    deposit   to    secure    award; 
revocation  of.  229 

ARREST. 

Reward  for,  see  Reward. 

See  also  False  Imprisonment* 

Notes  and  Briefs. 

Arrest;  right  to  make  without  warrant 

674 

ARREST  OF  JUBO^ffENT. 

See  Criminal  Law,  3. 

ASSATJIiT. 

See  also  Trespass. 

A  boy  upon  whom  a  locomotive  enjfl- 
neer  throws  hot  water  and  steam  to  drive 
him  oflf  from  the  engine  is  entitled  to  recover 
from  the  railroad  company  for  the  Msault, 
regardless  of  injuries  which  resulted  from 
his  attempt  to  get  off  in  consequence  of  such 
act.  Galveston,  H.  k  S.  A.  R.  Co.  v.  Zant- 
ringer  (Tex.)  ^^^ 
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ASSESSMENT. 

See    Injunction,    5;    Insubangb,    8} 
Public  Impbovements. 

ASSIGNMENT. 

See  alflo  Executobs  and  Adionistba- 

TOBS. 

1.  A  right  oi  action  for  personal  injuries 
is  not  assignable.  North  Onicago  Street  R. 
CJo.  V.  Ackley   (111.)  177 

2.  An  assignment  of  accounts  and  other 
choses  in  action  to  a  purchaser  in  good  faith, 
who  obtains  actual  possession  of  them  and 
immediately  notifies  l^e  debtors,  gives  him 
a  perfect  legal  title  thereto  as  against  a 
prior  assignee  to  whom  they  were  assigned 
for  security,  but  who,  without  obtaining  pos- 
session of  them  or  giving  notice  to  the  debt- 
ors, left  them  with  the  assignor  for  collec- 
tion. Graham  Paper  Co.  y.  Pembroke  (Gal.) 

632 

Notes  and  Bbdefs. 

Assignability  of  cause  of  action  for  per- 
sonal injuries: — (I.)  Summary;  (II.)  class- 
ification by  causes  of  action;  (III.)  in  cases 
of  insolvency  and  bankruptcy;  (IV.)  test 
of  assignability;  (V.)  classification  by 
states.  177 

ASSIGNMENT  FOB  OREDTTOBS. 

See  COBPOBATIONS,  15;  iNSOLyENOT. 

ATTACHMENT. 

See  also  Levy  and  Seizubb;  Liens,  1. 

Notes  and  Bbiefs. 

Attachment;  effect  of  judgment  in;  as  due 
process  of  law.  101 

A.TTORNEYS. 

See  also  Ghampebtt,  2. 

1.  A  final  disposition  of  a  cause  may  be 
made  by  agreement  of  the  attomj^  of  record, 
as  to  whose  authority  no  limitation  is  known 
or  might  be  known  by  reasonable  inquiry  by 
the  opposite  party,  whioh  is  entered  of  rec- 
ord, made  an  order  of  courts  and  executed 
by  the  adversary  in  good  faith.  Beliveau  v. 
Amoskeag  Go.  (N.H.)  167 

2.  A  discharged  attorney  who  is  per- 
mitted to  remain  the  attorney  of  record 
without  notice  to  the  opposite  party  may 
enter  into  an  agreement  for  settlement  of 
the  suit,  which  will  bind  his  former  client. 

Id. 

3.  An  attorney  employed  by  the  next 
friend  of  an  infant  to  prosecute  a  suit  on  the 
infant's  behalf  has  power  to  make  a  settle- 
ment of  the  suit  which  will  bind  the  infant. 

Id. 

4.  That  an  agreement  by  an  attorney  for 
settlement  was  not  brought  to  the  attention 
of  the  court,  and  did  not  obtain  its  sanction 
bef<sre  it  was  entered  of  record,  does  not  im- 
paii  its  effect.  Id. 

Notes  and  Bbiefs. 

Attorneys;  power  of,  to  compromise  or 
satisfy  judgment.  168 

44  L.  R.  A. 


Notes  and  Bbiefs. 

Bankruptcy;  assigxiability  of  causes  of 
tion  for  personal  injuries  in  case  of.     177 


See  also  Checks,  1;  Evidengb,  15,  29, 
30;  gift;  public  monets;  taxes; 
Tbusts,  2. 

1.  Bank  directors  are  not  recjuired  to 
procure  periodical  ex|>ert  examination  of  the 
books  in  order  to  verify  by  personal  exami- 
nation such  details  of  the  bank's  condition 
as  they  ought  to  know  before  declaring  divi- 
dends, or  which  are  required  to  be  reported 
to  the  comptroller  of  the  currency,  if  there 
is  no  reason  to  distrust  the  integrity  or  efiS- 
ciency  of  the  cashier.  Warner  v.  Penoyer 
(C.  C.  App.  2d  C.)  761 

2.  Directors  of  a  national  bank  are  re- 
quired to  cause  examination  of  the  discount- 
ed paper  of  the  bank  due,  with  reasonable 
frequency,  and  to  keep  themselves  sufficient- 
ly informed  about  it  to  enable  them  to  pass 
an  intelligent  judgment  upon  its  value.    Id- 

3.  Directors  of  a  national  bank  who  are 
members  of  the  discount  and  examining  com- 
mittees will  be  held  liable  for  losses  occa- 
sioned by  the  reckless  loajis  of  the  cashier,^ 
where  they  made*  not  even  a  cursory  ezami-' 
nation  of  the  discounts  or  overdrafts  beyond 
looking  at  such  notes  as  the  cashier  saw  fit 
to  consult  Uttem  about.  Id. 

4.  Mere  failure  to  attend  meetings  of  the 
board  will  not  render  directors  of  a  national 
bank  liable  for  defalcation  of  the  cashier. 

Id. 

Forced  elieeka. 

5.  The  drawee  bank  which  pays  the  good- 
faith  holder  of  a  forced  check  cannot  recover 
back  the  money  paid.  First  Nat.  Bank  v. 
Marshalltown  State  Bank    (Iowa)  131 

G.  Negligence  of  a  bank  which  first 
cashes  a  forged  check  and  puts  it  in  circula- 
tion cannot  be  imputed  to  a  subsequent  good- 
faith  holder  of  the  check,  so  as  to  make  him 
liable  to  the  drawee,  from  whom  he  h&s  ob- 
tained payment  of  the  check.  Id. 

7.  The  forgery  of  an  indorsement  on  a 
forged  check  will  not  make  a  good-faith 
holder  liable  to  the  drawee,  which  has  paid 
the  check.  Id. 

Colleotiona. 

8.  A  custom  of  banks  to  send  a  cheek 
direct  to  the  drawee  bank  for  collection  and 
return  is  not  unreasonable,  at  least  as  ap- 
plied to  the  collection  of  a  plain,  unindorsed 
check.  Kershaw  v.  Ladd  (Or.)  236 
But  see  next  case. 

9.  A  collecting  bank  must  not  transmit 
checks  or  drafts  directly  to  the  bank  or  par- 
ty by  whom  payment  is  to  be  made.  Min- 
neapolis Sash  &  D.  Co.  V.  Metropolitan  Bank 
(Minn.)  504 

10.  Notice  to  a  depositor  by  a  oollectingr 
bank  that  it  will  be  responsible  onl^  for  the 
selection  of  agents  according  to  its  judgment 
and  means  of  knowledge,  and  will  assume  no 
risk  or  responsibility  on   account   of   their 
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omission,  neglect,  or  failure^  will  not  relieve 
the  bank  from  liability  for  sending  a  check 
directly  to  the  bank  by  which  payment  is  to 
be  made.  Id. 

11.  An  established  usage  and  custom  ex- 
isting among  banks  will  not  justify  a  col- 
lecting bank  in  sending  a  check  or  a  draft 
by  mail  directly  to  the  drawee  because  there 
is  no  other  bonk  of  good  standing  in  the 
same  town.  Id. 

12.  A  bank  receiving  for  collection  a  cfheck 
the  proceeds  of  which  it  is  to  retain  to 
the  drawer's  credit  will  be  regarded  as  re- 
ceiving sufficient  compensation  for  its  serv- 
ices to  make  it  liable  for  negligence  in  at- 
tempting to  make  the  collection.  Kershaw 
T.  Ladd   (Or.)  236 

13.  The  retention  by  a  collecting  bank  of 
a  dishonored  check  until  after  the  drawee 
bank  has  closed  does  not  create  any  liability 
to  the  sender,  unless  he  was  injured  thereby. 

Id. 

14.  The  negligence  of  a  notary  public  in 
failing  to  learn  the  residence  of  an  indorser 
of  an  inland  draft,  and  give  him  proper  no- 
tice of  its  dishonor,  is  not  chargeaible  to  a 
bank  of  which  he  is  assistant  oaahier,  and 
which  placed  the  draft,  which  it  held  onlv 
for  collection,  in  his  hands  for  protest,  al- 
though no  protest  of  the  draft  was  retjuired 
by  law,  but  the  law  recognizes  the  giving  of 
notices  in  case  of  protest  as  part  of  i/he  offi- 
cial duty  of  the  notary.  First  Nat.  Bank  v. 
German  Bank  (Iowa)  133 

ImsoWenoy. 

15.  A  receiver  of  a  bank  in  which  a  trust 
fund  was  deposited  cannot  be  required  to  re- 
pay it  in  preference  to  the  claims  of  other 
creditors,  unless  the  trust  fund  can  be  iden- 
tified or  traced  into  some  other  specific  fund 
or  property.  Marquette  Fire  &  W.  Oomra. 
T.  Wilkinison    (Mich.)  493 

16.  Public  moneys  deposited  by  an  officer 
in  a  bank  of  which  he  was  a  partner  con- 
stitute a  trust  fund,  even  if  he  had  the  legal 
title  to  the  money.  Id. 

Notes  aitd  Briefs. 

Banks;  liability  for  negligence  of  notary. 

133 

Liability  of  directors.  762 

Forwarding  check  to  drawee^  237 

Mailing  check  to  drawee.  505 

BENEVOIiEirr  SOOIETIESL 

See  Insurance,  10,  20. 


See  also  Highways,  4. 

A  tricycle  is  not  within  the  scope  of  an 
ordinance  prohibiting  the  use  of  "all  varie- 
ties of  yehides  known  by  the  general  name 
'bicycles,'  "  on  sidewalks.  Wheeler  v. 
Boone  (Iowa)  821 


See  Appeal  Ain>  Error,  18. 


See  Statutes^  1. 
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BII.I.S  AND  NOTES. 

See  also  Action  or  Stttt,  8;  Banics,  14; 
Evidence,  13,  14;  Pleading,  2. 

1.  That  a  draft  is  to  the  knowledge  of 
the  payee  drawn  by  the  agent  of  the  drawee 
to  pay  the  latter's  debt  will  not  relieve  the 
drawer  from  personal  liability  thereon  if 
he  directs  the  amount  to  be  charged  to  his 
account.    Citizens'   Bank  v.  Millett    (Ky.) 

664 

2.  The  existence  of  a  debt  due  by  the 
drawee  of  a  bill  of  exchange  to  the  payee  is 
a  sufiicient  consideration  to  bind  the  drawer 
upon  his  promise  to  pay  the  bill,  and  render 
him  liable  for  the  amount,  although  he  was 
a  stranger  to  the  debt.  Id. 

3.  The  pledgee  of  a  promissory  note  as 
collateral  security  can  eniorce  it  SLgainfft  the 
maker  only  to  the  extent  of  his  claim  against 
the  pledgeor, — ^at  least  where  the  maker  has  a 
valid  defense  against  the  enforcement  of  the 
note  by  the  pledgeor.  Yellowstone  Nat.  Bank 
V.  Gagnon  (Mont.)  243 

Notes  and  Briefs. 

Bills  and  notes;  extent  of  recovery  by 
pledgee  on  negotiable  paper  which  pledgeor 
could  not  collect; — (I.)  The  general  rule; 
(II.)  limitation  to  unpaid  advaxices  made 
without  notice;  (III.)  applicati(m  to  accom- 
modation paper;  (IV.)  matters  of  proce- 
dure. 243 

BELLS  OF  EXCEPTION. 

See  Appeal  and  Errob»  9. 

BUXS  OF  UiDING. 

See  Carriers^  9. 

BONA  FIDE  PT7B0HASEB. 

See  Banks,  6,  7 ;  Bonds,  7. 

BONDS. 

See  also  Hospitai^  1. 

1.  The  fact  that  the  bond  is  voluntary 
and  founded  upon  a  valid  oonsideration  will 
not  enable  a  city  to  enforce  a  bond  by  a  street 
contractor  to  repair  a  street  for  five  years. 
When  the  contract  is  entirely  beyond  the  gen- 
eral scope  of  the  powers  of  the  city,  even  if 
it  h€is  been  fully  executed  by  the  city.  Port- 
land V.  Portland  Bituminous  Paving  &  Im- 
prov.  Co.  (Or.)  527 

2.  A  bond  to  a  dty  by  a  street  contract- 
or which  constitutes  an  independent  under- 
taking by  the  latter  to  keep  the  street  and 
pavement  in  repair  for  five  years,  and  which 
covers  in  e£fect  all  injuries  liable  to  arise 
from  whatsoever  source,  is  not  authorized  by 
statutory  power  to  take  security  by  bonds 
for  the  performance  of  the  contract.  Id. 

3.  The  legislature  cannot  by  a  sweeping 
statute  give  all  counties  in  the  state  the 
right  1o  issue  railroad-aid  bonds  "without  re- 
gard to  the  restrictions  imposed  by  the  Ck>n- 
stitution  thereon.  Wilkes  (Dounty  v.  Oall 
(N.  C.)  252 

4.  County  bonds  issued  under  authority 
of  a  statute  passed  in  violation  of  the  stai^ 
Constitution  are  null  and  void.  Id. 
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6.  Recitals  in  a  counter  bond  will  not  es- 
top the  countj  from  denying  ita  y«Jidity,  if 
they  point  to  an  unconstitutional  statute  as 
the  authority  under  which  the  bond  was  is- 
sued. Id. 

6.  The  holder  of  a  county  bond  whidi  re- 
cites that  it  waa  issued  uxider  a  particular 
staiute  which  is  adjudged  unconstitutional 
wiU  be  estopped  from  contending  that  it  was 
issued  under  another  statute.  Id. 

7.  There  can  be  no  bona  fide  holder  of 
county  bonds  issued  under  authority  of  an 
unconstitutional  statute.  Id. 

8.  An  issue  of  county  bonds  may  be  de- 
clared void  at  the  suit  of  the  county  commis- 
sioners, although  only  one  bond  is  repre- 
sented before  the  court«  if  a  full  defense  is 
made  and  other  bondholders  haye  an  oppor- 
tunity to  come  in  and  be  heard.  Id. 

BOUNDARIES. 

Mentioning  a  meander  line  on  the  bank 
of  a  river  as  a  boundary  will  convey  the 
property  at  least  to  the  water  line,  with  ri- 
parian rights,  if  not  to  the  thread  of  the 
stream,  unless  a  contrary  intent  clearly  ap- 
pears from  the  deed  itself.  Sizar  t.  Logans- 
port  (Ind.)  814 

NOTBS    AND    BbIEFS. 

Boundaries;    controlling  effect  of  monu- 
ments; meander  lines.  814 

BROKERS. 

See  also  Evideno^,  11. 

1.  Where  a  real-estate  broker  contracts 
tx>  produce  a  purchaser  who  shall  actually 
buy  he  has  performed  his  contract  by  the 
production  of  one  financially  able,  with 
whom  the  owner  actually  makes  an  enforcea- 
ble contract  of  sale.  The  failure  to  carry 
out  that  contract^  even  if  the  default  be  that 
of  the  purchaser,  does  not  deprive  the  broker 
of  his  right  to  commissions.  Lunney  v. 
Healey  (Neb.)  593 

2.  That  a  broker  was  not  given  the  exclu- 
sive sale  of  property,  and  thattheownar  him- 
self made  the  sale^  will  not  defeat  the  brok- 
er's right  to  commissions  if  he  was  the  pro- 
curing cause  of  sale.  Hoadley  y.  Savings 
Bank  of  Danbury   (Conn.)  321 

3.  A  broker  may  be  found  to  be  the  pro- 
curing cause  of  sale,  where  he  calls  a  person's 
attention  to  a  certain  piece  of  property,  and 
gives  him  information  as  to  how  to  oibtain 
admission  thereto,  although  the  owner,  with- 
out the  broker's  knowledge,  subsequently 
takes  up  the  negotiation  and  completes  the 
sale.  Id. 

4.  That  one  who  is  led  to  begin  nesotia- 
tion  for  property  which  he  finally  purdiases 
through  the  intervention  of  a  broker  had 
been  engaged  at  some  prior  time  in  a  bootless 
negotiation  for  the  same  property,  and  that 
he  finally  completes  the  sale  tiirough  secret 
negotiations  with  the  owner,  do  not  deprive 
the  broker  of  his  right  to  commissions.     Id. 

6.  After  a  broker  has  rendered  the  serv- 
ices which  make  him  the  procuring  cause  of 
sale  the  owner  cannot  escape  liability  by  tell- 
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ing  him  that  no  commission  will  be  paid  in 
case  the  property  brings  only  a  certain  prioe. 

Id. 

Nam  AND  BRiEn. 

When  real-estate  broker  is  oonsiderad  ss 
the  procuring;  cause  of  the  sale  or  exchange 
effected: — (iT)  Procuring  cause  of  sale:  (a) 
general  rule;  (6)  evidence  to  establish  pro- 
curinff  cause;  (c)  aots  held  sufficient  to  es- 
tajblish ;  (d)  acts  held  not  sufficient  to  estab- 
lish; (II.)  when  several  brokers  are  em- 
ployed; (III.)  in  case  of  a  sale  by  his  prin- 
cipal: (a)  general  rule  governing;  (b)  ne- 
gotiations by  principal;  (c)  before  broker 
has  reasonable  opportunity  to  reap  results 
of  his  efforts;  (d)  pending  broker's  negotia- 
tions with  purchaser;  (e)  after  suspension 
of  negotiations;  {f)  after  withdrawal  or 
termination  of  agency,  etc.;  {g)  after  broker 
has  failed  to  secure  purchaser  or  to  doee  ne- 
gotiations; {h)  witnin  tinoe  limited  by  con- 
tract; {%)  when  broker  has  option  or  sole 
agency;   {j)  effect  oi  modification  of  terms. 

321 

Performance  by  a  real-estate  broker  of  his 
contract  to  find  a  purchaser  or  effect  an  ex- 
change of  his  principal's  property: — (I.) 
General  rule;  (II.)  custom  as  affecting  per- 
formance; (III.)  the  necessity  of  a  written 
contract;  (IV.)  necessity  of  consummated 
sale;  (V.)  time  of  performance;  (VI.)  in 
case  of  a  special  contract;  (VII.)  in  case 
of  an  exchange;  (VIII.)  negotiations  by  prin- 
cipal; (IX.)  acceptance  of  purchaser  by 
principal;  (X.)  broker's  presence  at  sale  by 
principal;  (XI.)  ratification  of  broker's 
acts;  (XII.)  position  of  purchaser  found; 
(XIII.)  effect  of  purchaser's  default; 
(XIV.)  failure  of  broker  to  report  pur- 
chaser; (XV.)  acts  held  sufficient  perform- 
ance; (XVI.)  acts  held  not  to  constitute 
performance.  593 

BtnLDIlfG     AND    LOAH    ASSOCIA- 
TIONS. 

1.  The  issuance  of  preferred  stock  by  a 
building  and  loan  association  which  is  baised 
on  principles  of  co-operation,  equality,  and 
mutuality  is  void  as  against  public  policy. 
Sumrall  v.  Columbia  Finance  &  T.  Go.  (Ky.) 

659 

2.  A  guaranty  that  preferred  stock  in  a 
building  and  loan  e.ssociation  shall  majture 
at  a  certain  time,  and  that  the  common  stock 
shall  constitute  a  guaranty  therefor,  consti- 
tutes a  guairanty  for  the  accumulation  of 
sufficient  profits  or  dividends  to  mature  the 
preferred  stodc,  and  does  not  control  a  dis- 
tribution of  the  capital  and  assets  of  the 
concern  on  the  winding  up  of  the  association, 
when  there  are  no  profits  on  hand.  Id. 

3.  A  member  of  a  building  and  loan  asso- 
ciation who  borrows  money  from  the  asso- 
ciation, and  bids  a  premium  for  the  privi- 
lege of  obtaannig  the  loan,  and  executes  his 
bond  for  the  amount  of  the  loan  and  pre- 
mium, and  gives  a  mortgage  to  secure  the 
payment  of  such  bond,  ana  also  assigns  to 
such  associaition  his  shares  of  stock  aa  col- 
lateral security  for  such  paymeoat,  is  not  en- 
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titled,  in  an  action  brought  bo  foreclose  such 
mortgage  b^  the  receiver  of  such  aissocdation 
(said  association  being  insolvent),  to  apply 
the  amounts  he  has  paid  as  dues  upon  his 
stodc  in  reduction  of  his  indebtedness.  Hale 
T.  Cairns   (N.  D.)  261 

Notes  and  Bbiets. 

Building  and  loan  associations;  preferred 
ctock  in.  659 

Rights  of  members  in  case  of  insolvency; 
application  of  dues.  261 

BiniiDIlfGS. 

See  Fixtures;  Neoligengb,  8;  Trial, 
4;  Writ  and  Progbss,  4. 


See  CANAI43. 

BITBDEN  OF  PBOOF. 

See  Evidence,  1-10. 

BT-UiWS. 

See  Insurance,  7. 

CABLE  BAH* WAT. 

See  Street  Railways. 

CANAX.. 

See  also  Contbacts,  7 ;  NoncB,  1. 

1.  The  owner  of  a  canal  who  acquires  it 
with  notice  of  the  righte  of  other  persons  to 
have  a  certain  Quantity  of  water  supplied 
from  it,  for  whicn  a  dam  or  bulkhead  in  the 
canal  is  reauired,  must  maintain  such  dam 
or  bulkheaa  as  long  as  he  conltinues  to  use 
the  canAl.    Case  v.  Hoffman    (Wis.)     728 

2.  The  owner  of  a  oanal  which  has  be- 
come a  substitute  for  a  natural  watercourse, 
although  he  acquires  it  with  notice  of  cer- 
tain rights  and  privileges  of  other  pereons 
thereon,  which  are  open,  visible,  and  notor- 
ious, which  require  the  maintenance  by  him, 
so  long  as  he  uses  the  objuU,  of  a  dam  or 
bulkh^id  to  furnish  them  water  from  the 
canal,  can  free  himeelf  from  this  obligajtion 
by  the  abandonment  of  his  use  of  the  canal. 

Id. 

CAB  COITPLEBS. 

See  Master  and  Servant,  7. 

CABBIEB8. 

See  also  Action  or  Suit,  1,  2;  Act  or 
GoD;  Damages,  3;  Evidence,  8,  0; 
False  Imprisonment,  2;  Insurance, 
3 ;  Pleading,  6 ;  Trial,  6. 

1.  A  woman  with  a  transfer  ticket  ap- 
proaching a  street  car  to  get  on,  when  she  is 
struck  by  a  piece  of  the  trolley  pole,  which 
breaks  while  the  motorman  is  trying  to 
change  it  to  the  other  end  of  the  car«  is  a 
passenger  to  whom  the  high  degree  of  care 
which  a  common  carrier  owes  to  passengers 
is  due.  Keeitor  v.  Soranton  Traction  Gk>. 
(Pa.)  646 

2.  A  railroad  company  is  under  obliga- 
tion to  stop  a  train,  and  rescue  a  passenger 
who  has  been  thrown  or  pushed  therefrom 
without  any  fault  on  its  part,  where  he  is 
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liable  to  perish  or  suffer  great  injury  unless 
rescued,  only  when  it  can  etop  the  train  long 
enough  to. rescue  him  without  endangering 
the  safety  of  other  passengers  by  collisions. 
Reed  v.  Ix>uisville  i  N.  R.  Co.   (Ky.)     823 

3.  Riding  on  the  front  platform  of  an 
electric  street-car  is  not  negligence  as  a  mat- 
ter of  law.  Watson  v.  Portlcuid  &  C.  E.  R. 
Go.  (Me.)  167 

Abandoning  trip. 

4.  It  is  the  duty  of  a  transportation  com- 
pany legitimately  to  inform  itself  oonceminff 
the  stages  of  water  on  a  route  over  whicn 
it  contracts  to  tTraneport  a  passenger,  and 
he  may  rely  upon  the  carrier's  infomuutaon 
concerning  the  practicability  and  feasibility 
of  the  trip.  Smith  v.  North  American 
Transp.  &  T.  Co.  (Wash.)  667 

6.  A  steamer  compelled  to  abandon  for 
the  season  its  trip  from  Seattle  to  Dawson 
after  it  reaches  Ft.  Yukon  because  of  the  low 
stage  of  the  water  in  the  Yukon  river,  owes 
to  a  passenger  whom  it  has  agreed  to  trans- 
port to  Dawson  by  September  15  of  the  cur- 
rent year  the  duty  of  bringing  him  back  to 
Seattle  without  charge,  and  has  no  right  to 
leave  him  where  he  will  be  forced  to  remain 
over  winter  in  the  Alaskan  climate,  to  await 
the  convenience  of  the  carrier  for  completing 
the  transportation  the  following  summer. 

Id. 
Arrest  of  passenger. 

6.  The  unreasonable  refusal  of  a  paseen- 

§er  to  state  his  name  when  asked  by  a  con- 
uotor  io  whom  he  tenders  a  mileage  ticket 
if  the  ncune  thereon  is  his  own  does  not  jus- 
tify the  conductor  in  procuring  his  arrest 
without  a  warrant,  on  &e  charge  of  fraudu- 
lently evading  payment  of  fare.  Palmer  v. 
Maine  C.  R.  Co.  (Me.)  673 

Sleeping  oar. 

7.  A  sleeping-car  company  ie  not  liable 
to  a  passenger  for  the  loss  by  theft  of  person- 
al effects  taken  into  the  car  by  a  passenger 
for  his  own  use  and  retained  in  his  posses- 
sion, either  under  the  rules  governing  inn- 
keepers or  iAioee  relating  to  carriers'  liabil- 
ity for  baggage,  but  the  carrier  is  liable  only 
for  failure  to  exercise  reasonable  care  to 
guard  the  property.  Pullman's  Palace-Car 
Co.  V.  Hall    ((Ja.)  790 

8.  Theft  of  a  passenger's  valise  from  the 
sleeping  car  by  one  who  took  it  out  of  the 
car  window  by  catching  on  to  the  car  as  it 
slackened  speed  while  crossing  another  rail- 
rofiul,  will  not  render  the  sleeping-car  com- 
pany liable,  where  it  had  locked  the  back 
door  of  the  car,  and  the  conductor  and  por- 
ter were  guarding  the  open  door  in  front, 
while  the  passenger  himself  was  in  the 
smoking  car.  Id. 

Oontraotfl  as  to  sUpments. 

9.  A  shipper's  contract  with  a  carrier 
cannot  be  changed  by  handinff  a  receipt  or 
bill  of  lading  to  nis  clerk.  Ruaell  v.  Ogdens- 
burg  Traneit  Co.   (Mich.)  415 

10.  A  contract  by  a  carrier  to  deliver 
goods  at  destination  at  a  certain  time,  which 
allows  the  usual  period  for  making  the  trip, 
is  within  the  general  aulAiority  m  the  car- 
rier's agent.  Id. 
66 
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11.  In  Virginia  a  common  oarrier  oannot 
oontraot  for  exemption  from  liabdlity  for  in- 
jury or  I08B  caused  by  iU  own  neglect.  Bar- 
man V.  Norfolk  &  W.  R.  Oo.   (Va.)         289 

Live  stock* 

12.  A  carrier  of  live  tftock  oannot  relieve 
itself  from  liability  for  the  death  of  animals 
by  showing  thai  they  died  m  possession  of 
a  oonnecting  carrier,  if  its  own  negligence 
was  the  cause  of  their  death.  Id. 

13.  Failure  of  a  railroad  company  to  pro- 
vide suitable  and  safe  facilities  for  loading 
and  unlofuding  stock,  and  also  for  watering 
and  feeding  them,  while  being  carried  over 
its  line  of  road,  is  negligence  apainsrt  which 
a  common  carrier  is  n<2  permitted  to  con- 
tract. Chesapeake  &  0.  R.  Go.  v.  American 
Exch.  Bank  (Va.)  440 

14.  Horses  and  mules,  as  well  as  animals 
inrtended  for  food,  are  within  the  provisions 
of  U.  S.  Rev.  Btat  §  4386,  requiring  "csittle, 
sheep,  swine,  or  other  animals"  when  car- 
ried from  one  state  to  another  to  be  unload- 
ed for  rest,  wv/ter,  and  feeding,  if  confined 
for  twenty-eight  hours.  Id. 

15.  "Other  accidental  causes"  within  the 
meaning  of  U.  S.  Rev.  Stat.  S  4386,  making 
a  railroad  company  liable  for  failure  to  un- 
load cattle  when  confined  for  twenty-eight 
hours,  unless  prevented  by  "storm  or  other 
accidental  causes,"  must  be  taken  to  mean 
other  inevitable  accidental  causes.  Id. 

16.  Permitting  salt  waiter  to  run  through 
pens  provided  by  a  carrier  of  live  stock  to 
facilitate  shipments,  so  that  it  is  accessible 
to  animals  placed  in  the  pens,  is  negligence 
which  will  render  the  carrier  liable  for  in- 
juries caused  to  animals  placed  in  the  pens 
for  shipment,  by  drinking  of  the  water. 
Harman  v.  Norfolk  A  W.  R.  Co.  (Va.)     289 

17.  The  knowledge  of  tftie  sellers  of  live 
stock  to  be  delivered  in  the  shipping  pen  of 
a  railroad,  of  the  existence  of  salt  water 
therein,  does  not  charge  the  buyer,  who  has 
contracted  for  their  tranflport«4.ion,  with 
contributory  negligence  precluding  recovery 
for  damages  to  stock  from  drinking  such 
water.  Id. 

Disorimination. 

18.  Discrimination  between  localities  in 
facilities  for  transportation,  such  as  a  bet- 
ter supply  of  cars  at  a  terminus  of  the  road 
than  at  some  other  point  on  the  road,  w4ien 
there  are  not  cars  enough  to  supply  all,  does 
not  make  the  railroad  company  liable  to  an 
action  for  a  penalty  under  Ark.  act  March 
24,  1887,  providing  that  "all  individuals,  as- 
sociations, an4  corporaitionjs  shall  have  equal 
rights  to  have  persons  and  property  trans- 
ported, .  .  .  and  no  unjust  or  undue 
discrimination  shall  be  made.  .  .  in  facil- 
ities for  transportation,"  and  thai  "no  dis- 
crimination in  .  .  .  ftu^ilities  for  trans- 
portation shall  be  made  between  transporta- 
tion companies  and  individuals,  or  .  .  . 
any  preferences  in  furnishing  cars."  The 
act  does  not  apply  to  discrimination  in  facil- 
ities at  different  localities.  Little  Rock  & 
Ft.  S.  R.  Co.  V.  Oppenheimer  (Ark.)  353 
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Notes  and  BBixra. 

Carrier;  power  of  agent  of,  to  maloi  eoD> 
tracts.  415 

Liability  for  abandoning  trip.  557 

Nontransferable  tickets;  identification  ol 
passenger;  reasonableness  of  rules.  673 

Liability  of  sleeping-car  company  for  pas- 
senger's property.  791 

Negligence  in  riding  on  rtreotrcar  plat- 
form. 157 

Ejection  of  parsenger  as  an  assault.      274 

Duty  to  person  falling  from  train.  82^ 

Duties  of  carriers  of  live  stock  as  to  pens 
or  yards  at  stations: — (I.)  The  general 
rule;  (II.)  application  generally;  (III.) 
commencement  and  termination  of  risk; 
(IV.)  effect  of  contributory  negligence: 
(V.)  relief  from  liability  by  cototract.     289 

Statutory  duties  of  carriers  of  live  stock 
with  reference  to  care  of  atodc  during  trans- 
portation:—  (I.)  Scope  of  note;  (li.)  the 
United  States  statute;  (III.)  the  South 
Carolina  statute;  (IV.)  the  Texas  statute: 
(V.)     miscellaneous    statutory    provisions. 

449 

Unlawful  discriminations  bj,  353 

0AB8. 

See  Cabriers,  18. 

CASES   CEBTIFIED   AND   REPORT-^ 


1.  The  very  question  to  be  decided,  which 
the  court  of  civil  appeals  is  by  statute  au- 
thorized to  certify  to  the  supreme  court,  is^ 
not  an  abstract  question  which  may  deter- 
mine the  issue  as  presented  to  that  court, 
but  the  issue  itself.  Galveston^  H.  &  S.  A. 
R.  Co.  V.  ^antziiiger   (Tex.)  553 

2.  The  question  of  the  right  of  a  boy  to 
recover  from  a  railroad  company  whose  en- 
gineer turns  hot  water  and  steam  on  him  to 
drive  him  from  the  engine,  for  the  loss  of  his 
leg  in  attempting  to  get  off.  in  the  event  that 
his  action  succ^lng  the  assault  was  neg- 
ligent, docs  not  arise  upon  an  instruction  ta 
find  for  plaintiff  if  the  engineer's  act  was 
negligent,  without  specif yine  whether  the  re- 
covery was  to  be  for  loss  of  Teg  or  for  the  as- 
sault, so  that  it  can  be  certifieid  by  the  court 
of  civil  appeals  to  the  supreme  court;  but 
the  right  of  his  mother  to  recover  does  so 
arise,  since  her  recovery,  if  any,  must  be 
based  on  the  loss  of  the  leg.  *  Id. 


See  Banks,  4. 


See  also  Pleadinq,  1. 

1.  Defendant  cannot  avail  himself,  as  a 
defense,  of  the  champertous  character  of  a 
contract  between  the  plaintiff  and  his  attor- 
ney wit^  reference  to  the  prosecution  of  the 
suit.  Oroco  V.  Oregon  Snort-Line  R.  Co. 
(Utah)  285^ 

2.  The  common-law  rule  as  to  cham- 
pertous a^eements  between  attomeyB  sad 
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clients  is  modified  by  Utah  Gomp.  Laws  1888, 
S  3683,  providing  that  th«  measure  and  mode 
of  oompensation  of  attorneys  and  counselors 
at  law  shall  be  left  to  the  agreement,  express 
or  implied^  of  the  parties;  and  under  that 
section  it  ie  oompetei^t  for  the  attorney  and 
client  to  agree  that  the  former's  compensa- 
tion shall  be  contingent  upon  success,  and 
payable,  by  peroenta^  or  otlierwise,  out  of 
the  proceeds  of  the  litigation;  but  it  is  not 
oompetent  to  agree  that  the  attorney  shall 
pay  the  advance  fees  and  costs  of  the  suit 
thereafter  to  be  commenced.  Id. 

3.  A  conveyance  by  the  administra/tor  of 
land  of  which  one  holding  a  bond  for  title 
from  his  intestate  is  in  poseeesion  ie  void  as 
being  a  conveyance  of  land  held  adversely. 
Heard  v.  Phillips  (Ga.)  369 

Notes  and  Bbiefs. 

Champerty;  in  attorney's  oontnusi.      286 


See  Infants,  8. 


See  also  Banks,  5-7;  Evidence,  10,  15, 
29,  30. 

1.  Failure  of  the  payee  of  a  check  to 
promptly  present  the  same  to  the  bank  for 
payment  will  release  the  maker  from  liabil- 
ity if  he  ie  injured  thereby  where  the  bank 
Bubee^uently  fails,  although  his  general  de- 
posit in  the  bank  was  overdrawn  at  the  time 
where  he  had  a  special  deposit  in  the  bank 
and  had  reasonable  grounds  to  believe  that 
the  check  would  be  paid  because  of  a  promise 
by  the  cashier  to  allow  him  to  che^k.  against 
such  special  deposit.  Hamlin  v.  Simpson 
(Iowa)  397 

2.  The  maker  of  a  check  which  the  payee 
fails  to  present  for  some  time  and  until  aft- 
er the  bank  has  failed  is  damaged  thereby  so 
as  to  be  discluurged  from  liability  on  the 
check,  whereat  the  time  of  the  failure  he  had 
general  and  special  deposits  in  the  bank  for 
whicli  he  holds  collateral  security  which 
would  be  insufficient  to  pay  the  amount 
which  would  remain  in  the  baiik  if  the  check 
were  paid.  Id. 


Notes  and  Briefs. 
Checks;  delay  in  presentment  of. 
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Bee  Intants. 

CraOUMSTANTIAL  EVIDENCE. 

See  Evidence,  28. 

CITIES. 

See  MxTNiciPAL  Cobpobationb. 


See  Ck)N8TiTUTiONAL  Law,  2. 


See  Statutes,  2. 

coDioni. 

See  Wills. 
44L.  R.  A. 


COLUiTERAX.  SEOmEtlTT. 

See  Bills  and  Notes,  3,  Notes  and 
Bbiefs. 

OOIXEGE. 

See  Pleading,  3;  State  Institutioni^ 
Notes  and  Bbiefs. 

COlOaSSIONEBS. 

See  PuBLio  Moneys. 

COMMON  UkW. 

See  Seduction. 

OOMPOT7NDING  CBIMB. 

See  Evidence,  23. 

COMPROMISE  AND  SETTLEMENT. 

See  Attobneyb,  2-4;  Contbacts,  8. 

CONFIDENTIAL  COMMUNICA- 

TIONS. 

See  Evidence,  10. 

CONFLICT  OF  LAWS. 

1.  The  liability  of  an  employer  for  injury 
to  an  employee  by  a  fellow  servant  in  a  state 
which  has  by  statute  abolished  the  oommon- 
law  rule  can  be  enforced  in  another  state  in 
which  the  common-law  rule  still  prevails. 
Chicago  &  E.  I.  R.  Co.  v.  Rouse  (111.)        410 

2.  The  responsibility  of  the  master  for 
the  act  of  a  fellow  servant  is  governed  by 
the  law  of  the  place  where  the  cause  of  ac- 
tion arose.  Id. 

Notes  and  Bbiefs. 

Conflict  of  laws;  as  to  liability  of  master 
to  servant.  410 

CONSPIRACY. 

1.  The  unsoundness  of  mind  of  a  co-oon- 
spirator  at  the  time  of  tlys  trial  of  an  ac- 
tion to  recover  for  injuries  caused  by  the 
conspiracy  is  no  defense  to  any  of  the  guilty 
parties.    Tucker  v.  Hyatt   (Ind.)  129 

2.  Co-conspirators  are  not  relieved  from 
liability  for  injuries  caused  b^  the  conspir- 
acy, by  t;he  fact  that  one  of  their  number  was 
of  unsound  mind.  Id. 

CONSTITUTIONAL  LAW. 

See  also  Coukts,  4;  Iktozicatino  Li- 
QUOBS;  Railboads,  4,  5;  Statutes,  3. 

1.  The  rule  of  construction  by  long  and 
continued  usage  should  be  applied  to  a  con- 
stitutional provision  only  in  cases  of  doubt. 
Pingree  v.  Dix  (Mich.)  670 

2.  An  ordinance  requiring  a  license  fee 
to  be  paid  as  a  condition  of  buying  claims  is 
unconstitutional  in  case  of  a  person  who 
buys,  merely  as  an  investment,  a  few  claims 
against  a  city,  which  are  admitted  to  be  just 
and  due,  but  which  are  not  paid  because  of 
the  lack  of  funds.  Bitzer  v.  Thompson  (Ky. ) 

141 

3.  An  ordinance  requirinff  a  license  for 
the  business  of  contracting  for  public  work 
is  unconstitutional  because  it  tends  to  create 
a  monopoly  and  increase  the  burden  of  prop- 
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erty  owirars,  where  the  statutes  require  th« 
cost  of  improvemenU  to  be  aaseseed  upon 
abutting  owners  by  the  front  foot.  i<Mgg  ▼. 
Thompson  (Ky.)  135 

Due  process  of  la^r. 

4.  A  landowner  is  not  deprived  of  his  prop- 
erty without  due  process  of  law  by  a  statute 
which  provides  that,  after  the  title  has  been 
judicially  determined  and  registered,  the 
tenure  of  the  owner,  the  riffht  of  transfer 
and  encumbrance,  and  all  rights  subsequent- 
ly accruing  shall  be  determined  in  accord- 
ance with  the  rules  prescribed  by  that  stat- 
ute.    People,  Deneen,  v.  Simon  (111.)       801 

6.  A  statute  authorizing  service  of  proc- 
ess on  an  agent  of  a  foreign  corporation,  "no 
matter  what  character  of  agent  such  person 
may  be,"  if  the  corporation  nas  any  transac- 
tion with  any  person  or  concerning  any 
property  in  the  state  through  any  agency 
whatever  within  the  state,  is  not  unconsti- 
tutional as  authorizing  jud^ent  without 
due  process  of  law,  at  least  when  the  service 
is  on  an  agent  who  may  be  reasonably  pre- 
sumed to  give  notice  thereof  to  the  corpora- 
tion. Ck>nnecticut  Mut.  L.  Ins.  Ck>.  v.  Sprat- 
ley  (Tenn.)  442 

Polioe  power. 

6.  An  ordinance  changing  the  limits  out- 
side of  which  houses  of  prostitution  are  pro- 
hibited does  not  unconstitutionally  deprive 
a  citizen  of  his  property  because  it  is  depre- 
ciated in  value  in  oonsequence  of  being  in- 
cluded within  such  limits,  as  the  ordinance 
is  an  exercise  of  the  police  power.  L'Hote 
y.  New  Orleans   (La.)  00 

Notes  and  Bbiets. 

Constitutional  law;   validity  of  curative 
statute.  307 

Depriving  of  property  without  due  proc- 
ess; delegation  of  power.  803 

CONTEMPT. 

See  also  Appeal  and  Erbob,  17. 

1.  A  corporation  may  be  held  liable  for 
criminal  contempt  for  publishing,  in  a  news- 
paper prin'ted  and  circulated  in  a  place 
where  a  trial  is  had,  an  article  concerning 
the  cause  on  trial,  which  is  calculated  to 

Prejudice  the  jury  and  prevent  a  fair  trial, 
elegram  Newspaper  Co.  v.  Com.    (Mass.) 
159. 

2.  Publishing  in  a  newspaper  the  figures 
named  by  the  respective  parties  to  a  suit  on 
trial  in  an  effort  to  compromise  the  contro- 
versy, BO  that  they  are  likely  to  be  brought 
to  the  notice  of  the  jury,  is  punishable  ss 
a  contempt  of  court,  si  though  tnere  is  no  In- 
tent to  pervert  the  course  of  justice.  Id. 

3.  A  formal  complaint  is  not  necessary  to 
authorize  a  court  to  take  cognizance  of  a  com- 
tempt  consisting  in  publishing  newspaper  ar- 
ticles calculated  to  prejudice  the  jury  in  a 
trial  pending  before  it.  Id. 

4.  That  the  jurors  did  not  in  fact  see  s 
newspaper  article  published  during  a  trial 
in  such  a  way  as  to  be  likely  to  come  to  their 
notice  and  prejudice  their  judgment  will  not 
relieve  the  publisher  from  contempt  of  court. 

Id. 
44  L.  R.  A. 
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Contempt;  by  publication  pandiiif  trial; 
procedure.  160 

CONTRACTOR. 

See  Receivebs,  2. 

CONTRACTS. 

See  also  AonoN  OB  Suit,  2,  .^;  Act  of 
(]k)D;     Insubanob,    3;   SPECinc    Peb- 

FOBMANCB. 

1.  A  foreign  company  executing  a  power 
of  attorney  to  the  secretary  of  state,  m  sc- 
cordance  with  Tenn.  act  1875,  authorizing 
him  to  accept  service  of  orocess,  does  not 
thereby  make  a  contract  witn  the  state  which 
precludes  the  state  from  authorizing  service 
to  be  made  on  agents  of  the  company.  Con- 
necticut Mut.  L.  ins.  Co.  V.  Spratley  (Tenn  ) 

442 

Statute  of  frauds. 

2.  A  court  of  equity  cannot  give  effect  to 
a  contract  declared  void  by  the  statute  of 
frauds  under  the  pretext  of  aiding  an  at- 
tempt to  execute  a  contract.  Bloomfield 
State  Bank  v.  Miller  (Neb.)'  387 

3.  The  exception  of  the  statute  of  frauds 
in  reference  to  estates  arising  by  act  or  oper- 
ation of  law  does  not  embrace  cases  where 
the  creation  of  the  estate  depends  solely  upon 
the  contracL  Id. 

4.  An  oral  promise  by  a  wife  who  is^  the 
beneficiary  of  her  husband's  certificate  in  a 
fraternal  beneficiary  society,  to  pay  his 
debts,  is  within  the  statute  of  frauds.  Finher 
v.  Donovan  (Neb.)  383 

6.  The  vote  of  the  directors  of  a  corpora- 
tion assuming  payment  of  the  debt  of  a  third 
person,  duly  recorded,  is  a  sufficient  memo- 
randum in  writing,  and  the  signature  of  the 
recording  officer  in  attestation  of  the  minutes 
a  sufficient  signing  of  the  party  to  be 
charged,  to  satisfy  the  statute  of  frauds. 
Lainkin  v.  Baldwin  A  L.  Mfg.  Ca  (Conn.) 

786 

Validity. 

6.  A  contract  invalid  as  to  one  of  the  par- 
ties is  invalid  also  as  to  the  other.  Port- 
land V.  Portland  Bituminous  Paving  &  Im- 
prov.  Co.  (Or.)  527 

7.  One  whose  water  rights  have  been  in- 
jured by  diverting  a  watercourse  by  a  canal 
constructed  across  his  land  without  his  con- 
Mnt  may  make  a  valid  contract  for  the  con- 
tinuance of  the  canal  and  a  supply  of  water 
therefrom.    Case  v.  Hoffman  (Wis.)         72S 

8.  A  contract  by  which  a  person  in  whose 
name  an  action  is  brought  ana  to  whom  it  be- 
longs attempts  to  transfer  his  control  over 
it  so  as  to  restrict  him  from  compromi^in*; 
or  settling  the  claim  is  not  valid.  North 
Chicago  Street  R.  Co.  v.  Ackley  (111.)       177 

0.  A  contract  b^  whicfh  the  acceptance  of 
benefits  from  a  relief  organization  by  a  rail- 
road employee  who  has  been  injured  will 
operate  to  release  the  railroad  company  fro-n 
liability  to  damages,  but  which  gives  him 
the  option  to  accept  such  benefits  or  to  de- 
cline them  and  retain  his  risht  of  action 
against  the  railroad  company,  is  not  against 
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public  policy.    Johnacfa  t.  Charleston  &  S. 
R.  Co.  (S.  C.)  645 

10.  A  contract  that  a  railroad  company 
Bhall  be  relieved  of  liability  for  the  injury 
or  death  of  an  employee  by  the  acceptance  of 
benefits  from  a  relief  fund  which  the  rail* 
road  company  helps  to  provide,  but  leaving 
the  employee  or  those  entitled  to  maintain 
an  action  for  his  death  the  option  of  choos- 
ing the  benefits  of  the  relief  fund  or  bringing 
an  action  against  the  company,  does  not  vio- 
late Ind.  Acts  1893,  chap.  130,  p.  294,  §  5, 
prohibiting  oontncts  to  relieve  railroad 
companies  from  liability  to  employees.  Pitts- 
burg, C.  C.  &  St.  L.  R.  Co.  T.  Moore  (Ind.) 

638 
Impairment. 

11.  An  enlargement  of  the  liability  of  a 
street-railway  company  for  paving  a  street 
is  not  unconstitutional,  where  the  company's 
rights  were  acquired  subject  to  Tex.  Const. 
1895,  art.  1,  §  17,  providing  that  all  privi- 
leges and  franchises  shall  be  subject  to  legis- 
lative control,  and  that  there  shall  be  no  ir- 
revocable or  uncontrollable  grant  of  special 
privileges  or  immunities.  S^rrie  v.  Hous- 
ton City  Street  R.  Co.  (Tex.)  716 

12.  A  statute  curing  the  defective  ac- 
knowledgment of  a  deed  of  trust  and  the  con- 
sequent defect  in  the  record  of  the  deed  is  in- 
effectual to  give  it  priority  over  a  judgment 
lien  which  had  been  acquired  before  the  de- 
fect was  cured,  as  the  displacement  of  the 
judgment  creditor's  lien  would  impair  the 
obligation  of  his  contract.  Merchants'  Bank 
T.  Ballou  (Va.)  .300 

Notes  and  Bbiefs. 

See  also  R/lilboad  Relief  Association. 
Contracts;  indefiniteness  of.  320 

CORPORATIONS. 

See  also  Banks;  Buildino  and  Loan 
Associations;  Constitutional  Law, 
5;  Contempt,  1;  Contbacts,  5,  11; 
CouBTS,  1-3;  Evidence,  27;  Injunc- 
tion, 5;  Insolvency;  Railboads,  G; 
Receivebs,  1;  Taxes,  8;  Wbit  and 
Pbocess. 

1.  The  de  facto  character  of  a  corporation 
will  not  be  varied  by  the  fact  that  it  was  in- 
solvent from  the  beginning.  Lamkin  v.  Bald- 
win &  L.  Mfg.  Co.   (Conn.)  786 

Name. 

2.  The  name  "Lamb  Glove  &  Mitten  Com- 
pany," or  any  name  in  which  the  word 
"Lamb"  occurs  when  used  in  connection  with 
the  business  of  manufacturing  gloves  and 
mittens  by  what  is  known  as  the  Lamb  stitch, 
cannot  lawfully  be  used,  even  by  the  man 
named  Lamb  who  invented  the  stitch,  when 
he  has  transferred  his  right  in  a  similar 
business  previously  carried  on  to  a  corpora- 
tion named  "Lamb  Knitting  Goods  Com- 
pany," which  conducts  such  business  in  an- 
other town  in  the  same  state.  Lamb  Knit- 
Goods  Go.  y.  Lamb  Glove  &  M.  Co.  (Mich.) 

841 

Charters. 

3.  (barters  granting  exemptions  from 
44  L.  R.  A. 


taxation,  passed  after  the  enactment  of  a 
general  law  which  provides  that  all  charters 
subseouently  enacted  snail  be  subject  to 
amenoment  or  repeal,  may,  unless  a  contrary 
intent  was  plainly  expressed  therein,  be 
amended  or  repealed  at  the  pleasure  of  the 
legislature,  so  as  to  deprive  the  corporation 
of  the  exemption.  Deposit  Bank  v.  Daviess 
County  (Ky.)  825 

4.  Statutes  granting  extension  to  corpo- 
rate charters,  passed  after  the  adoption  of  an 
act  making  all  grants  to  corporations  sub- 
ject to  amendment,  will  be  subject  to  that 
act,  although  the  original  charters  contained 
exemptions  which  were  irrevocable.  Id. 

Officers. 

5.  The  liability  of  a  director  of  a  corpo- 
ration in  tort  is  not  to  be  avoided  by  his 
vicarious  character,  where  a  tort  of  the  cor- 
poration has  been  committed  through  the  di- 
rectors. Cameron  v.  Eenyon-Connell  Com- 
mercial Co.   (Mont.)  508 

6.  It  is  the  duty  of  the  directors  of  a 
corporation  to  avoid  the  creation  of  nui- 
sances by  their  corporation  through  its  em- 
ployees acting  within  the  line  of  their  du- 
ties. Id. 

7.  A  director  who  knows  nothing  of  a 
nuisance  maintained  by  the  corporation,  and 
who  could  not,  by  exercising  ordinary  dili- 
gence in  control,  have  known  of  it,  or  who 
has  performed  his  duty  of  taking  care,  is  not 
personally  responsible  for  the  nuisance.    Id. 

8.  Nonexecntion  of  the  duty  of  directors, 
which  results  in  the  positive  act  of  a  crea- 
tion and  maintenance  of  a  continuing  nui- 
sance by  the  corporation,  on  account  of  whioh 
a  third  person  is  killed,  amounts,  unless  ex- 
plained, to  a  misfeasance  on  their  part,  or, 
if  they  have  actual  knowledge  of  and  author- 
ize the  nuisance,  to  malfeasance,  and  is  not 
merely  a  nonfeasance  for  which  the  liabil- 
ity can  be  limited  to  the  corporation  only. 

Id. 

9.  It  is  the  duty  of  the  directors  of  a  cor- 
poration dealing  in  explosives  to  exercise 
such  reasonable  supervision  over  the  man- 
agement of  their  company's  business  as  will 
result  in  the  observance  of  the  utmost  care  on 
the  part  of  the  subordinates  .who  direct  or 
handle  the  explosives.  Id. 

10.  The  liability  of  the  officers  of  a  corpo- 
ration for  negligence  in  storing  giant  powder 
in  violation  of  law  depends  upon  their  exei*- 
cise  of  reasonable  diligence  in  the  control 
and  supervision  of  the  business.  Id. 

Stock. 

11.  A  purchaser  at  execution  sale  of  cor- 
porate stock,  with  notice  that  it  has  been 
pledged  to  a  third  person,  takes  subject  to 
the  rishts  of  the  pledgee,  although  the 
pledge  has  not  been  entered  on  the  books  of 
the  corporation.     May   v.   Cleland    (Mich.) 

163 
AsBmning  partnership  liabilities. 

12.  The  insertion  in  a  deed  conveying  the 
assets  of  a  partnership  to  a  corporation  or- 
ganized to  continue  the  business  and  which 
has  agreed  to  pay  partnership  debts  to  a 
certain  amount,  of  a  clause  obligating  it  to 
pay  "all  the  liabilities"  of  the  partnership, 
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will  not  operate  to  extend  its  liability  be- 
yond the  anwunt  specified,  unleu  the  inser- 
tion of  such  clause  wae  authorized  or  rati- 
fied by  the  corporation.  Lamkin  v.  Baldwin 
ft,  L.  Mfg.  Ck>.  (Ck>nn.)  780 

13.  To  entitle  a  creditor  of  a  partnership 
to  payment  out  of  assets  of  a  corporation 
which  was  organized  to  continue  the  part- 
nership business  and  received  a  conveyance 
of  the  partnership  assets  upon  undertaking 
to  pay  a  specified  amount  of  the  partnership 
liabilities,  which  proves  to  be  less  than  all, 
he  must  show  that  his  claim  was  among 
those  estima/ted  in  fixing  the  amount  so  apec- 
ified.  id. 

14.  That  an  organization  never  became 
more  than  a  de  facto  corporation  will  not  re> 
lieve  it  from  liability  for  the  debts  of  a 
partnership  whose  business  it  was  or^^- 
ized  to  continue,  and  whose  assets  it  received 
upon  undertaking  to  pay  its  liabilities.    Id. 

InsoWenoy. 

16.  An  agent  to  whom  are  intrusted  the 
entire  mangement  and  control  of  a  corpora- 
tion whose  stockholders  hold  no  meetings  hae 
power  to  make  an  assignment  of  its  property 
for  its  creditors.    Conely  v.  Collins  (Mich.) 

•   844 

16.  Taxes  due  hj  a  partnership  whose 
business  a  corporation  is  organized  to  con- 
tinue, which  receives  the  partnership  assets 
upon  undertaking  to  pay  its  liabilities,  are 
not,  in  case  the  corporation  becomes  insol- 
vent, entitled  to  preference  out  of  assets  in 
the  hands  of  its  receiver,  where  the  statute 
gives  such  preference  to  taxes  assessed 
against  the  insolvent  debtor.  Lamkin  v. 
Baldwin  &  L.  Mfg.  Co.   (Conn.)  786 

17.  Debts  of  the  partnership  must  be  post- 
poned to  those  contracted  by  the  corporation 
after  its  organization,  where  a  corporation  is 
organized  to  continue  the  business  of  a  part- 
nership whose  assets  are  transferred  to  it 
upon  its  undertaking  to  pay  the  partnership 
debts,  and  the  corporation  becomes  insolvent. 

Id. 

18.  The  preference  of  a  creditor  of  an  in- 
solvent corporation  is  not  invalid  because 
he  was  a  stockholder,  director,  and  president 
of  the  company,  and  as  such  participated  in 
the  transaction  by  which  he  was  given  apref- 
erence  over  other  creditors.  Corey  y.  Wads- 
worth    (Ala.)  766 

Notes  and  Briefs. 

Corporations;  ultra  tn'rea  contracts  of; 
contract  of  stockholders.  659 

Unrecorded  transfer  of  stock.  163 

Liability  of  officers  of,  for  nuisance.     608 

Custom  as  to  power  of  officers;  power  of 
officers  to  contract.  632 

Power  to  make  assignments  for  creditors. 

846 
Preference  of  debts  to  offioers.  766 

CORPSE. 

See  also  Repleyiit. 


Notes  and  Briefs. 
Corpse;  property  in;  right  to  control. 
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0O8T8. 

See  ARBiTBA.Tioif ,  2. 

OOUNTIES. 

See  also  Bonds,  3-^,  8;  Railboads,  5. 

1.  The  state  is  estopped  from  question- 
ing the  regularity  of  toe  passage  ox  an  act 
creating  a  county,  when  for  four  years  the 
county  has  been  recognized  by  each  of  the 
co-ordinate  branches  of  the  government  as  a 
county  and  legal  subdivision  of  the  state. 
People,  Attorney  G^ieral,  t.  Alturas  County 
(Id.)  122 

2.  The  liability  of  a  ooonty  "in  all  cases 
of  lynching  when  deatli  ensues,"  under  S.  C. 
Const,  art  6,  (  6  (S.  C.  Acte  1896,  p.  213), 
is  not  limited  to  cases  in  whidi  the  persons 
lynched  were  prisoners  or  in  custody  of  the 
court,  althougii  the  provision  conteins  the 
words  "without  regaird  to  the  conduct  of  the 
officers,"  as  these  mean  that  thie  liability  is 
without  reference  to  other  provisions  re- 
specting the  lynching  of  prisoners.  Brown 
V.  Orangeburg  County  (S.  C.)  734 

Notes  and  Brief& 

See  also  Mobs. 

Counties;  esteblished  by  acquiescence  in 
invalid  stetute.  12*Z 

COURTS. 

See  also  Appeal  and  Ebbob,  2;  Evi- 
dence, 2;  Infants,  S;  Intoxicatinq 
Liquors;  Lbgislatubb,  S;  Wills. 

1.  Juriediction  of  an  inquiry  into  and 
control  over  the  internal  management  of  a 
foreign  corporation  is  notoonferred  by  a  stat- 
ute which  m  broad  and  comprehensive  terms 
provides  for  all  actions,  suite,  or  proceed- 
ings against  foreign  oorporations.  Condon 
T.  Mutual  Reserve  Fund  L  Asso.  (Md.)    149 

2.  The  motive  or  effect  of  acte  within  the 
internal  management  of  a  foreign  corpora- 
tion cannot  msJce  them  cognizable  by  a  court 
which  does  not  otherwise  have  jurisdiction 
over  them.  Id. 

8.  An  accounting  between  a  forei^  mu- 
tual insurance  association  and  a  member  in- 
volves an  inquiry  into  the  internal  affairs  of 
the  company,  which  cannot  be  made  by  a 
court  outside  of  the  state  in  which  the  cor- 
poration has  ite  home.  Id. 

4.  Judicial  power  is  not  conferred  upop 
a  registrar  of  deeds,  within  the  prohibition 
of  a  constitutional  provision  separating  the 
departmente  of  government,  by  a  statute  re- 
quiring him  to  make  certein  entries  when  it 
appears  to  him  that  the  person  intending  to 
create  a  charge  on  property  "has  the  title 
and  right  to  create  such  charge,"  and  that 
the  person  in  whose  favor  it  is  to  be  matlc 
"is  entitled  by  the  terms  of  the  act  to  have 
the  same  registered,"— especially  whore  a 
party  aggrieved  is  given  the  right  to  apply  to 
a  court  of  equity  for  relief.  People,  Deneen, 
V.  Simon  (111.)  801 

5.  A  civil  action  against  a  railroad  com- 
pany by  the  owner  of  injured  cattle,  to  re- 
cover damages  for  violation  of  U.  S.  Rev. 
Stet.  §  4386,  requiring  cattle  to  be  unloaded 
for  rest,  water,  and  feeding  when  oonfined  for 
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twentr-eight  consecutive  hours,  can  be  main- 
tained in  a  state  court,  ajid  is  not  within 
the  rule  which  prohibits  one  state  from  en- 
forcing the  penal  laws  of  another  state  or 
country,  although  there  is  a  penalty  provid- 
«d  for  violating  the  st&tute,  which  is  pay- 
able to  the  United  States.  Chesapeake  k  O. 
R.  Co.  V.  American  Exch.  Bank  (  /a.)       449 

6.  A  constitutional  question  is  not  in- 
volved in  a  case,  so  as  to  require  the  calling 
in  of  the  judges  of  the  circuit  courts  to  as- 
sist in  its  decision  upon  failure  of  the  judges 
of  the  supreme  court  to  agree,  under  the  pro- 
visions of  8.  C.  Const,  art.  5,  §  12,  where  Uie 
record  does  not  show  that  the  question  was 
presented  to  and  considered  by  the  trial 
judge.  Johnson  v.  Charleston  &  S.  R.  Co. 
(S.  C.)  645 

7.  Although  a  constitutional  question  is 
involved  in  a  case,  yet  the  circuit  judges,  need 
not  be  called  in  to  assist  in  its  decision,  un- 
der 8.  C.  Const,  art.  5,  §  12,  in  case  of  fail- 
ure of  the  judges  of  the  supreme  court  to 
agree,  if  there  is  another  question  involved 
not  requiring  the  construction  of  the  Con- 
stitution, which  is  decisive,  and  upon  which 
th«  conclusions  reached  manifestly  turned. 

Id. 

8.  Propositions  assumed  b^  the  court  to 
be  within  the  case,  and  questions  presented, 
considered,  and  deliberately  decided  by  the 
oourt,  leading  up  to  the  final  conclusion 
reached,  are  not  (Obiter  dicta,  but,  if  dicta  at 
all,  are  judici*d  dicta,  and  are  as  effectually 

Eassed  upon  ^  the  ultimate  questions  solved. 
;rown  V.  Chicago  ft  N.  W.  R.  Co.  (Wis.) 

570 
Notes  and  Bbiefb. 

Courts;     what    constitutes    jurisdiction. 

101 

Interference  with  business  of  foreign  cor- 
poration. 150 

Power  to  say  proclamation  is  not  lawful. 

466 

Rule  of  stare  decisis.  123 

COVENANT. 

See  Action  ob  Suit,  5. 

CREDITORS'  BILI.. 

A  creditors'  bill  will  not  lie  against  a 
municipal  corporation  to  reach  money  due 
from  it  to  a  contractor  who  is  a  debtor  of 
the  complainant.  Addyston  Pipe  &  S.  Co. 
▼.  Chicago  (111.)  405 

Notes  and  Briefs. 


Creditora'  bill  against  municipality. 
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CRIMINAL  JJkW. 

See  also  Contempt,  1 ;  Rape,  2. 

1.  A  plea  of  former  jeopardy  should  be 
«ustainea  where,  after  the  evidence  for  the 
state  had  been  introduced  at  the  former  trial, 
the  judge,  when  absent  from  the  courtroom, 
and  in  the  absence  ^f  the  prisoner,  released 
a  juror  upon  representations  as  to  the  dan- 
^^ous  sickness  of  his  wile,  which  resulted 

44  L.  R.  A. 


in  the  discharge  of  the  jury  without  a  ver- 
dict   Upchurdi  V.  State  (Tex.)  694 

2.  Under  a  statute  permitting  discharge 
of  the  jury  in  a  felony  case  upon  one  of 
them  becoming  sick,  or  in  case  of  accident 
or  circumstance  occurring  to  prevent  their 
being  kept  together,  the  necessary  facts  must 
be  judicially  determined;  and  if  the  judge, 
when  absent  from  the  courtroom,  and  in  Uie 
absence  of  the  prisoner,  acts  upon  represen- 
tations made  to  him,  and  excuses  a  juror,  the 
prisoner  will  be  entitled  to  release.  Id. 

3.  The  "face  of  the  record"  considered  on 
a  motion  in  arrest  of  judgment  on  indict- 
ment embraces  not  only  the  face  of  the  in- 
dictment, but  the  entire  record  as  made  up 
to  tluut  point.    Staite  v.  Haines  (La.)      837 

Notes  and  Briefs. 

Criminal  law;  former  jeopardy  by  reasmi 
of  the  discharge  of  the  jury  in  the  prisoner's 
absence: — (I.)  Introduction;  (II.)  general 
rule;  (III.)  plea  allowed;  (IV.)  plea  dis- 
allowed. 694 

Evidence  on  motion  in  arrest.  838 

GROSSING. 

See  Railroads,  7,  8. 

CURATIVE  ACTS. 

See  Contracts,  12. 

CUSTOM. 

See  also  Banks,  8,  11 ;  Eyidbnob,  4. 

Notes  and  Briefs. 
Custom;  as  a£fecting  negligence.  237 

DAMAGES. 

See  also  Appeal  and  Error,  20,  21; 
Pleading,  6. 

1.  The  fact  that  a  dealer  has  been  fuiiy 
paid  for  an  article  which  he  sold  will  not 
preclude  a  recovery  by  him  from  the  party 
from  whom  he  bought  it,  on  breach  of  war- 
ranty, to  the  full  extent  of  defects  existing 
in  H.  Western  Twine  Co.  v.  Wright  (S. 
D.)  438 

2.  One  on  whom  a  wilful  injury  is  in- 
flicted is  not  precluded,  by  his  mere  failure 
to  exercise  reasonable  care  to  avoid  the  con- 
sequences of  the  injury,  from  recovering  for 
so  much  of  the  damage  as  results  from  that 
failure.  Galveston,  H.  &  S.  A.  R.  Co.  v. 
Zantzinger  (Tex.)  553 

3.  Ten  dollars  is  a  sufficient  compensa- 
tion for  a  passenger's  injured  pride,  woundeci 
sensibility,  and  mortification  caused  by  pub- 
lic arrest,  where  it  was  procured  by  a  con- 
ductor in  the  belief  that  the  passenger  was 
fraudulently  evading  payment  of  fare,  when 
he  in  fact  tendered  a  valid  mileage  ticket, 
but  unreasonably  refused  to  state  whether 
the  name  on  the  ticket  was  his  own.  Palmer 
V.  Maine  C.  R.  Co.  (Me.)  673 

DAMS. 

See  Canals. 

DEAD  BODY. 

See  Replevin. 
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1.  A  widoVfl  release  of  a  right  of  action 
for  the  death  of  her  husband  does  not  affect 
her  right  to  maintain  an  action  for  her  child 
in  her  representative  capacity,  under  Burna's 
(Ind.)  Rev.  Stat.  1894,  9  285  (Horner's  Rev. 
Stat  1897,  §  284).  Pittsburg,  C.  C.  &  St 
L.  K.  Co.  T.  Moore  (Ind.)  638 

2.  A  cause  of  action  for  personal  injuries 
which  survives  by  force  QJt  Wis.  Rev.  Stat. 
S  4253,  is  separate  and  distinct  from  the 
cause  of  acftion  in  favor  of  surviving  rela- 
tives under  §  4255.  Brown  v.  Chicago  & 
N.  W.  R.  Co.  (Wis.)  C79 

Notes  aitd  Briefs. 

Deaib;  right  of  action  for  injuries  caus- 
ing. 580 

DEEDS. 

Deposit  of,  see  Mortoaoe,  1,  2. 

See   also   Champbbtt,   3;    Contracts, 

12;  Real  Pboperty;  Trusts,  3,  4. 

1.  A  deed  to  a  son  of  the  grantor  and 
''his  own  brothers  and  sisters"  gives  no  in- 
terest to  a  child  born  a  abort  time  after  the 
execution  of   the  deed.    Morris  y.   Caudle 

(111.)  489 

2.  A  deed  executed  before  the  birth  of  a 
child,  but  not  delivered  until  after  the  birth 
and  also  the  death  of  the  child,  conveys  no 
interest  either  to  the  child  or  those  claim* 
ing  under  the  child,  although  the  child  would 
have  been  a  grantee  if  in  eaae  when  tke  in- 
strument took  effect  Id, 

Notes  and  Briefs. 

Deeds;  infant  en  ventre  aa  mere  as  gran- 
tee in  deed: — (I)  Ordinary  conveyances; 
(II.)  conveyances  of  uses,  trusts,  remain- 
ders, etc.  43 

DE  FACTO. 

See  Corporations,  1,  14. 

DEFENSE. 

See  Champerty,  1. 


tion  are  prohibited,  is  not  exhausted  by  itj 
first  exercise,  but  the  limits  may  be  changed 
by  a  subsequent  ordinance.  L'Hote  v.  New 
Orleans  (La.)  '^ 

2.^  An  ordinance  confining  houses  of  pros- 
titution within  certain  limits  is  not  uncon- 
stitutional on  the  ground  th&t  it  sanction* 
vice  or  undertakes  to  punish  yicc.  Id. 

Notes  and  Briefb. 

Disorderly  house;  injunction  against. 

DITCH. 

See  Aonoif  OB  Suit,  8. 

DIVIDENDS. 

See  Principal  and  Subett. 

DOMICH.. 

See  Voters  and  Elections,  2. 

DRAFT. 

See  Bills  and  Notes. 

DRUGGIST. 

See  also  Proximate  Cause,  S. 

The  duty  to  put  a  label  containing  th» 
wOTd  "Poison"  on  every  poisonous  liquid  or 
substance,  which  is  imposed  on  druggists  by 
Shannon's  (Tenn.)  Code,  (  6745,  does  not 
extend  to  medicines  compounded  upon  the- 
presoription  of  a  physician,  though  they 
contain  poison.    Wise  t.  Morgan      (Tenn.) 

54a 

Notes  and  BRisrs. 


Druggists;  liability  for  negligence  of. 


Taxes.  1. 


DEFINITIONS. 

See  PucARiNO,  4;  Police; 

DENTIST. 

See  Mandamus.  2. 

DEPOSIT. 

See  Arbitration* 


DEPOSITIONS. 

See  Trial,  3. 

DESCENT. 

See  Insurance,  18. 

DESERTION. 

See  Abandonment,  2. 

DISORDERLY  HOUSES. 

See  also  Injunction,  2,  8. 

1.  The  ^ower  to  assign  limits  by  ordi- 
nance, outside  of  which  houses  of  prostitu- 
44  L.  R.  A. 


DUE  PROCESS. 

See  Constitutional  Law,  4,  S. 
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DYNAMITE. 

See  Corporations,  10;  Explosions* 

ELECTION  DISTRICT. 

See  Legislature,  2. 

ELECTRIC  RAILWAY. 

See  CarrierSj  3. 


See  Insurance,  4-0. 

EQUAL  DIVISION. 

See  Appeal  and  Error,  SI. 

EQUITY. 

See  Infants,  8;  Injunction. 

ESTOPPEL. 

See  also  Bonds,  5,  6;  Counties,  1;  In- 
surance, 14;  Name. 

A  municipality  will  be  estopped  to  en- 
force  the  performance  of  a  contract  under  the- 
same  or  like  conditions  that  an  individual 
will  be  estopped  to  proceed  against  it  Port- 
land y.  Portland  Bituminous  Paving  Sl  Im- 
prov.  Co.  \0t.)  627 


Etidsncs. 
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EVIDENCE. 

See  also  Appeal  and  Ebrob,  12-14,  25, 
28;  Trial,  1-3;  Witi^esses. 

Preramption*  and  burden  of  proof. 

1.  The  statute  of  a  sister  state  will  be 
presumed  to  be  similar  to  that  of  the  forum, 
m  the  absence  of  proof  to  the  contrar7. 
Fisher  v.  Donovan  (Neb.)  383 

2.  It  will  be  presumed  that  &  court  of 
record  in  another  state  wliich  entered  judg- 
ment upon  a  warrant  of  attorney  had  ju- 
risdiction to  do  so,  and  that  its  proceedings 
were  regular.  Van  Norman  v.  Gordon 
(Mass.)  840 

3.  The  law  never  presumes  fraud,  but  the 
presumption  is  always  in  favor  of  innocence 
and  honesty.  New  York  L.  Ins.  Co.  v.  Da- 
ns (Va.)  305 

4.  Usages  are  presimied  to  be  reasonable, 
and  the  person  attacking  them  has  the  bur- 
den of  showing  their  unreasonableness.  Ker- 
shaw v.  Ladd  (Or.)  230 

5.  The  mere  fact  that  a  building  fur- 
nished with  gas  at  an  unusual  pressure  was 
set  on  fire  from  the  ga£  does  not  justify  an 
inference  that  the  increased  pressure  caused 
the  fire.  Barrickman  y.  Marion  Oil  Co.  (W. 
Va.)  92 

6.  A  contract  made  by  telegrams  is  a 
contract  in  writing,  for  which  a  considera- 
tion ie  presumed  under  8.  D.  Comp.  Laws, 
S  3538.  Western  Twine  Ca  v.  Wright  (S. 
D.)  433 

7.  The  presumption  is  that  a  telegram 
properly  addressed  and  deposited  in  the  tele- 
graph office,  with  charges  prepaid,  reached 
its  destination  and  was  delivered  in  accord- 
ance with  the  obligation  which  the  law  im- 
poses upon  telegraph  companies.  Id. 

8.  A  carrier  has  the  burden  of  showing 
its  want  of  negligence,  when  property  is  lost 
in  transit,  although  shipped  under  a  con- 
tract which  limits  the  carrier's  liability  to 
a  loss  resulting  from  its  negligence.  Mitch- 
ell V.  Carolina  C.  R.  Co.  (N.  C.)  515 

9.  The  breaking  of  a  trollev  pole  while 
being  manipulated  in  the  usual  way  to  re- 
verse the  direction  of  the  car  imposes  upon 
the  carrier  the  burden  of  proving  its  lack  of 
negligence,  in  an  action  by  a  passenger  in- 
jured by  the  accident.  Keator  v.  Seranton 
Traction  Co.   (Pa.)  546 

10.  The  payee  of  a  check  who  does  not 
promptly  present  it  for  payment  to  the  bank 
which  fails  before  it  is  presented  ha£  the 
burden  of  proving  that  the  maker  was  not 
injured  thereby.  Hamlin  y.  Simpson  (Iowa) 

397 
D  oonmentary. 

11.  A  letter  written  by  a  broker  to  his 
principal  pending  the  latter's  negotiations 
for  a  sale  of  the  property,  stating  that  the 
purchaser  was  procured  through  his  efforts, 
IB  admissible  in  evidence  in  an  action  for 
oonuniseions,  not  to  support  the  truth  of  the 
statement,  but  as  a  fact  relating  to  the  con- 
duct of  the  parties  in  respect  to  the  trans- 
action in  dispute.  Hoadley  v.  Savings  Bank 
of  Danbury  (Conn.)  321 
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12.  A  telegram  received  from  a  telegraph 
opera/tor,  which  purports  to  be  in  reply  to 
one  which  the  recipient  had  previously  de- 
posited with  the  operator,  with  charges  pre- 
paid and  properly  addressed,  is  admissible  in 
evidence  against  the  person  by  whom  it  pur- 
ports to  have  been  sent,  without  any  proof 
that  he  actually  executed  or  authorized  such 
dispatch,  or  that  it  was  ever  transmitted. 
Western  Twine  Co.  v.  Wright  (S.  D.)        433 

Parol  AS  to  writini^. 

13.  Parol  evidence  is  not  admissible  to 
show  that  a  draft  drawn  by  one  as  an  indi- 
vidual was  drawn  in  accordance  with  a  parol 
agreement  between  him  and  the  payee  that 
he  should  not  be  bound  thereon.  Citizens' 
Bank  v.  Millett  (Ky.)  664 

14.  An  oral  promise  by  the  payee  of  a  note 
to  renew  it  until  such  time  as  the  improve- 
ment in  the  business  situation  will  enable 
the  maker  to  proceed  in  business  without 
such  assistance  is  not  enforceable  in  equity. 
Hall  V.  First  Nat  Bank  (Mass.)  319 

15.  Oral  evidence  of  an  agreement  by  the 
cashier  of  a  bank  to  allow  a  depositor  t<> 
check  against  a  special  deposit  for  which  cer- 
tificates of  deposit  had  been  issued  is  ad- 
missible in  an  action  against  such  depositor 
by  one  to  whom  he  had  given  a  check  for  the 
amount  of  a  debt  which  chedc  was  not  duly 
presentod,  for  the  purpose  of  showing  that 
he  had  reajsonable  ground  to  believe  that 
such  check  would  be  paid,  although  he  had 
no  general  deposit  in  the  bank.  Hamlin  v. 
Simpson  (Iowa)  397 

Opinions. 

16.  The  opinion  of  a  witness  that  the 
glass  in  a  broken  window  was  unsafe  is  in* 
competent,  where  that  is  one  of  the  princi- 
pal points  in  the  case.  Detzur  v.  B.  Stroh 
Brewing  Co.  (Mich.)  500 

17.  A  witness  after  testifying  that,  in  his 
judgment,  employment  abouft  a  certain  mar 
chine  in  a  mill  is  quite  dangerous,  may  state 
whether  he  considers  it  necessary  to  instruct 
a  new  man  to  that  effect.  James  v.  Rapides 
Lumber  Co.  (La.)  33 

Declarations. 

18.  Loose  declarations  of  a  grantor,  made 
twenty  years  after  the  date  of  a  deed,  cannot 
be  proved  to  impeach  it.  Wilson  v.  Ander- 
son (Pa.)  642 

19.  An  agreement  made  openly  in  court 
and  participated  in  by  the  parties,  their 
counsel,  and  the  district  attorney,  has  no- 
element  of  confidential  professional  commu- 
nication in  it  which  will  preclude  testimony 
concerning  it  by  one  of  the  attorneys.  Kra- 
mer v.  Kister  (Pa.)  432 

BeleTancy. 

20.  Evidence  that  a  declaration  of  home- 
stead was  made  is  not  admissible  as  tending 
to  prove  the  intention  with  which  articles  in 
controversy,  claimed  to  be  fixtures,  were  af- 
fixed to  the  premises.  Philadelphia  Mort- 
gage ft  T.  Co.  V.  Miller  (Wash.)  559 

21.  Evidence  that  farmers  who  purchased 
twine  were  troubled  by  its  breaking  is  ad- 
missible on  behalf  of  the  dealer,  as  against 
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•the  party  from  whom  he  bougbt  it,  in  order 
'to   show   th«   worthlessneas   of   the   twine, 

where  there  is  no  claim  made  for  injury  to 
t.he  fanners.    Western  Twine  Co.  t.  Wright 

(S.  D.)  43S 

22.  Evidence  of  the  yalue  of  articles  be- 
'longing  to  plaintiff,  but  taken  from  his 
house  by  an  officer  who  broke  into  it  to  ex- 
■e(Mite  a  writ  of  replevin  which  did  not  oover 

those  articles,  is  admissible  in  trespass 
-against  him.    Kelley  v.   Schuyler    (R.   I.) 

435 

23.  Evidence  of  an  agreeement  to  com- 
pound a  prosecution  for  felony  is  not  inad- 
missible because  the  a^eement  is  void,  when 
offered  to  contradict  a  party  who  has  denied 
that  there  was  such  an  agreement.  Kramer 
V.  Kister   (Pa.)  432 

24.  Evidence  of  defendant's  wealth,  prop- 
■erty,  and  business  is  not  admissible  in  a 
«uit  for  negligent  injuries.  Laidlaw  v. 
-Sage    (N.  Y.)  216 

26.  Upon  the  question  whether  or  not  one 
|)er8on  held  another  in  front  of  him  as  a 
shield  from  an  impending  explosion,  evidence 
is  not  admissible  that  one  whom  witness  took 
to  be  the  former  said  he  was  not  injured  be- 
-cause  protected  from  the  explosion.  Id. 

26.  Evidence  of  the  pressure  shown  usual- 
ly by  the  gauge  of  another  gas  company  is 
not  admissible  in  an  action  for  negligently 
furnishing  natural  gas  at  a  pressure  so  great 
:a6  to  cause  the  burning  of  a  building.  Bar- 
rickman  v.  Marion  Oil  Co.  (W.  Va.)  92 

27.  In  an  action  by  a  creditor  of  a  partner- 
ship to  recover  his  debt  from  a  corporation 
which  was  organized  to  continue  tjie  part- 
nership business  and  received  its  assets  upon 
undertaking  to  pay  its  debts,  evidence  is 
admissible  to  show  the  true  character  of  the 
transaction  out  of  which  his  equity  arose, 
as  compared  with  the  form  which  it  assumed 
an  the  proceedings  incident  to  the  organiza- 
tion of  the  corporation.  Lamkin  t.  Bald- 
win &  L.  Mfg.  Ca   (Conn.)  786 

Snffioienoy. 

28.  Connection  with  a  conspiracy  may  be 
established  by  circumstantial  evidence. 
Tucker  v.  Hyatt  (Ind.)  129 

29.  A  finding  that  defendant  did  not  know 
that  a  bank  upon  which  he  drew  a  check  in 
favor  of  plaintiff  was  insolvent  at  the  time 
is  sustained  by  evidence  that  two  days  there- 
after he  made  a  large  deposit  in  the  bank 
although  he  took  security  for  special  depos- 
its made  by  him  therein,  where  such  depos- 
its were  made  at  a  time  when  banks  were 
failing  all  over  the  country.  Hamlin  v. 
Simpson  (Iowa)  397 

30.  A  finding  that  the  cashiar  of  a  bank 
agreed  to  allow  defendant  to  check  against 
tne  amount  of  a  special  deposit  in  the  bank 
is  sustained  by  positive  evidence  by  defend- 
ant to  that  effect  and  by  evidence  that  the 
bank  although  hopelessly  insolvent  and  mak- 
ing desperate  efforts  to  keep  its  doors  open 
permitted  defendant  to  overdraw  his  general 
account.  Id. 

31.  A  charge  that  defendant  drew  plain- 
^i  L.  R.  A. 


tiff  in  front  of  him  to  serve  a«  a  shield  from 
an  impending  explosion  is  not  supported  by 
tbe  uncorroborated  evidence  of  plaintiff, 
whose  memory  was  aerioualy  affected  by  the 
accident,  bo  as  to  jiutify  submission  of  the 
case  to  the  jury  where  this  testimony  is  oon- 
traaicted  by  defendant,  several  disinterested 
witnesses,  and  by  well-known  and  recognized 
physical  facts  about  which  there  is  no  con- 
fiict.    Laidlaw  v.  Sage  (N.  Y.)  216 

32.  The  evidence  to  establish  a  gift  must 
be  explicit  and  convincing  in  support  of  every 
element  needed  to  constitute  a  valid  dona- 
tion.    Whalen  v.  Milholland  (Md.)  208 

33.  An  assignment  purporting  to  be 
signed  by  the  nuirk  of  a  woman  holding  an 
insurance  policy  on  her  husband's  life,  and 
delivered  with  the  policy  by  the  husband  to 
his  creditor,  is  not  sufiiciently  proved,  near- 
ly twenty-five  years  afterward,  by  Uie  testi- 
mony of  an  attesting  witness  to  the  effect 
that  he  certainly  saw  her  sign  the  paper  or 
he  would  not  have  put  his  name  there,  when 
he  is  unable  to  re^l  the  circumstances  or 
the  plaoe  of  the  alleged  signing,— -especially 
when  there  i«  no  proof  that  she  made  or  au- 
thorized the  delivery  of  the  policy  to  the  al- 
leged assignee,  or  that  the  aasignment  was 
read  or  explained  to  her,  while  it  appears 
that  she  could  not  read.  Wienecke  v.  Ar- 
bin  (Md.)  142 

Notes  and  BsiEra.        ;^. 

See  also  Insubanob. 

Burden  of  proof  as  to  waiver  of  proofs  of 
loss.  42.1 

Admissibility  of  telegram  on  behalf  of 
person  receiving  it  in  reply  to  another. 

438 

Proof  of  signature  by  mark  when  attest- 
ing witnesses  thereto  are  dead  or  cannot  re- 
member the  transaction: — (I.)  Of  testa- 
tor :  ( a )  where  the  attesting  witness  is  dead : 
(&)  where  the  attesting  wiitneee  is  forget- 
ful; (II.)  of  maker  of  other  instrument*;: 
(a)  where  the  attesting  witness  is  dead; 
(&)  where  the  attesting  witneBS  ia  forget- 
ful. 142 

Conclusion  of  witness  on  matter  of  fact; 
questions  of  experts ;  presumption  as  to  neg- 
ligence in  case  of  accident.  501 

Of  declarations  as  to  trust.  543 

Of  injuries  not  described  in  complaint. 

286 

EXCEPTIONS. 

See  Appeal  and  Ebrob,  10-14. 

EXEOTTTlOlf. 

See  also  Judicial  Salb. 

Examination  of  a  wife  on  supplemen- 
tary proceedings  against  her  huaband,  with 
respect  to  property  in  her  possession,  is  not 
an  examination  "for  or  against  her  hus- 
band," within  the  meaning  of  2  Hill's 
(Wash.)  Code  Proc.  S  1649,  requiring  the 
husband's  consent  to  her  examination  for  or 
against  him.  Frankenthal  t.  Solomonson 
(Wa»h.)  811 


Executors  and  Adminibtbatobs— Qabnishicbmt. 


1BZECTTTOR8     AND     ADMINISTRA- 
TORS. 

A  special  title  acquired  by  an  assignee 
of  a  mortgage  for  the  purpose  of  forecloeure 
only  will  not  vest  in  or  devolve  upon  his  ad- 
ministrator upon  his  death.  Taylor  t.  Car- 
roll (Md.)  470 
Notes  and  Briefs. 

Executors  and  administrators;  estoppel  to 
-dispute  sale  by.  370 

SXJSMFTION. 

See  Homestead;    Levy   and    Seizubb, 
Notes  and  Briefs;  Taxes,  4. 

EXPLOSIONS. 

See  also  Corporations,  10;  Evidence, 
25,  31 ;  Proximate  Cause,  2;  Trespass. 

An  explosion  of  giant  powder  kept  by 
41  corporation  within  the  city  limits,  in  vio- 
lation of  law,  renders  the  corporation  liable 
for  the  damages  thereby  caused.  Cameron 
T.  Kenyon-Connell  Commercial  Co.  (Mont.) 

508 


A  city  ordinance  cannot  authorize  a 
larger  quantity  of  explosive  powder  to  be 
kept  within  the  city  limits  than  the  state 
statute  allows.  Cameron  v.  Kenyon-Connell 
Commercial  Co.   (Mont.)  608 

EZTRAORDINART  SESSION. 

See  Legislature,  3. 

T AI.SE  IMPRISONICENT. 

See  also  Carriers,  6;  Municipal  Cor- 
porations, 4,  Notes  and  Briefs. 

1.  A  private  individual  who  has  procured 
the  arreet  of  an  innocent  person  by  an  offi- 
cer without  a  warrant  cannot  justify  by 
showing  that  he  acted  in  good  faith,  without 
malice,  and  upon  a  belief  of  guilt  founded 
upon  reasonable  ground-s.  Palmer  v.  Maine 
<J.  R.  Co.  (Me.)  673 

2.  The  settlement  of  an  unwarranted 
iprosecution  ot  a  passenger  for  alleged  fraud- 
ulent evasion  of  the  payment  of  fare,  made 
'by  payment  of  tliC  fare  due  and  all  costs  of 
prosecution,  and  by  an  acknowledgment  of 
the  conductor  of  complete  satisfaction  "for 
•evading  his  railroad  fare/'  is  not  a  bar  or 
waiver  of  a  cause  of  action  by  the  passenger 
for  false  imprisonment.  Id. 

PAIiSE  PERSONATION. 

Notes  and  Briefs. 

False  personation;  what  constitutes;  per- 
son as  false  token.  266 

TAIiSE  PRETENSES. 

A  person  cannot  be  himself  a  false  to- 
ken so  as  to  be  indictable  for  obtaining 
money  by  means  of  a  false  token  and  falae 
pretenses,  when  he  procures  money  from  a 
woman  by  a  promise  of  marriage,  and  by  of- 
fering himself  to  her  under  a  fictitious  namo, 
and  by  falsely  stating  that  he  is  unmarried. 
State  V.  Renick   (Or.)  226 

44  L.  R.  A. 


PEIXOW  SERVANT. 

See  Master  and  Servant,  6. 


See  also  Mttnicipal  Corporations,  5. 
Notes  and  Briefs. 
Ferry;  municipal  liability  for.  478 

PIOTION. 

See  Seduction. 

PIDEUTT  INSURANCE. 

See  Insuranob,  2. 

FINDING. 

See  Appeal  and  Error,  7,  S,  22,  23,  30. 


See  Eyidenob,  6;  Gas,  1;  Lifb 
ants. 

FIRE  INSURANCE. 

See  Insurance. 


Stock  mantels  sold  separately  and 
made  adaptive  to  any  kind  of  a  house,  and 
which  support  Uiemselves  without  any  fas- 
tenings, or  may  be  fastened  merely  by  screws 
to  render  them  more  stable,  and  bath  tubs 
resting  upon  legs  and  attachable  to  any  heat- 
ing system,  and  a  hot- water  heater  attached 
to  a  building  only  by  its  plumbing  connec- 
tione, — do  not  constitute  fixtures  as  matter 
of  law,  but  may  be  found  by  a  jury  to  be 
removable.  Philadelphia  Mortg.  &  T.  Co.  v. 
Miller  (Wash.)  559 

Notes  and  Briefs. 

Fixtures;  fastened  to  building.  669 

FORECIiOSURE. 

See  Lis  Pendens;  Mortoaos. 

FOREIGN  CORPORATIONS. 

See  Courts,  1^;  Injunction,  6;  Rb- 
OEivERS,  1;  Writ  and  Process. 

FOREIGN  JITDGMENT. 

See  JudomenTj  3. 

FORFEITURE. 

See  Arbitration,  1;  Insubakob,  11. 

FORGERY. 

See  BankSj  5-7. 

FORMER  JEOPARDY. 

See  Criminal  Law. 

FRAUD. 

See  Evidence. 

GARNISHMENT. 

See  alfio  Creditors'  Bill;   Writ  and 
Process,  3. 

1.  A  judgment  against  a  garnishee  of  a 
nonresident  debtor,  who  does  not  appear  and 
is  served  bv  constructive  service  only,  when 
the  action  is  based  on  a  contract  which  is  ut- 
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terly  void  in  tlie  6ta4»  w4iere  the  principal 
debtor  resides,  will  not  protect  the  garnishee 
when  sued  by  the  latter.  Stewart  v.  North- 
ern Assur.  Co.  (W.  Va.)  101 

2.  A  demand  a|;ainst  a  foreign  insurance 
company  has  no  «itufi  for  the  purpose  of  gar- 
nishment in  a  Btate  where  it  has  an  agency, 
when  the  demand  is  due  to  a  nonresident  for 
a  lose  of  property  insured  in  another  state 
in  which  the  loss  is  payable.  National 
Bank  v.  Furtick  (Del.)  115 

Notes  and  Bbtefs. 

Garnishment;  situa  of  debt;    of   debt  to 
nonresident.  101 

Service  of  writ  of.  115 

OA8. 

See  aleo  Evidbkcb,  5,  26;  Mines. 

1.  A  gas  company  which  negligently  and 
carelessly  permits  the  pressure  of  the  gas 
which  it  furnishes  to  be  unreasonably  great 
is  liable  for  the  burning  of  a  dwelling  sup- 
plied by  it»  which  results  therefrom.  Bar- 
rickman  v.  Marion  Oil  Co.  (W.  Va.)         02 

2.  A  person  or  corporation  furnishing 
natural  gas  for  use  in  dwellings  is  bound  to 
exercise  care,  skills  and  diligence  proportion- 
ate to  the  danger.  Id. 

Notes  and  Briefs. 


HABEAS  CORPUS. 

Notes  and  Bsizrs. 
To  release  apprentice. 
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Gas;  negligence  in  use  of.  02 

GIANT  POWDER. 

See  Corporations,  10;  Explosions. 

GIFT. 

See  also  Evidence,  32 ;  Trusts,  2. 

1.  A  gift  of  savings  bank  deposits  is  made 
by  delivery  of  the  pass  book  from  the  donor 
to  the  donee,  describing  them  as  joint  own- 
ers, and  making  the  money  payable  to  the  or- 
der of  either,  or  the  survivor  when  it  was 
done  with  the  intention  of  donating  the 
fund,  and  preserving  no  control  over  it. 
Whalen  ▼.  Milholland  (Md.)  208 

2.  No  perfected  gift  is  ma4e  of  a  savings 
bank  deposit  by  depositing  it  in  the  names 
of  donor  and  donee,  making  it  payable  to  the 
order  of  either  or  to  the  survivor,  and  by  the 
words  "Joint  owners"  stamped  on  the  pass 
book,  where  the  donor  continues  in  posses- 
sion of  the  pass  book,  and  therefore  retains 
dominion  over  the  funds,  with  the  right  at 
any  moment  to  withdraw  the  whole  of  it. 

Id. 
Notes  and  Briefs. 

Gift;  of  bank  deposit.  208 

Revocation  of.  385 

GOVERNOR. 

See  Legislature;,  S. 

GRIPMAK. 

See  Street  Railways. 

GUARANTY. 

See  Building  and  Loan  Associations, 
2. 
44  L.  R.  A. 


See  aleo  Bonds,  1,  2;  IirJT7NonoN«  4; 
PuBuo  Improvebcents. 

1.  One  contracting  with  a  dty  for  the 
right  to  maintain  a  well  in  a  public  street  is 
bound  to  take  notice  tha/t  the  city  has  no 
power  to  bind  itself  by  such  a  contract^  and 
may  revoke  it  at  any  time.  Snyder  v.  Mt. 
Pulaski   (111.)  407 

2.  Permissioin  to  use  a  well  in  a  city 
street,  given  as  part  of  an  electric-lisht  fran- 
chise, is  a  mere  license  revocable  at  Uie  plead> 
ure  of  the  municipality,  although  the  li- 
censee has  made  expenditures  on  the  faitli 
of  it«  and  would  not  have  accepted  the  fran- 
chise without  such  permission.  Id. 

3.  The  duty  of  a  city  to  keep  a  sidewalk 
in  suitable  condition  to  walk  over  extends  to 
a  person  rightfully  riding  on  the  walk  in  a 
tricycle;  and  the  test  of  the  city's  liability 
to  him  is  the  same  as  if  he  had  been  walking. 
Wheeler  v.  Boone  (Iowa)  821 

4.  A  tricycle  in  which  a  person  unable  to 
walk  is  traveling  on  a  sidewalk  is  not  within 
the  scope  of  an  ordinance  against  leading, 
riding,  or  placing  "any  beast  of  burden  or 
vehicle  on  any  sidewalk,''  or  an  ordinance 
prohibiting  riding  or  driving  other  than  Ite- 
tween  curb  lines  of  the  street.  Id. 

5.  Placing  telephone  lines  in  a  city 
street  without  any  permrt  or  direction  from 
the  city  authorities,  and  without  even  giv- 
ing the  board  of  public  works,  to  which  the 
city  charter  gave  authority  in  the  matter, 
any  time  to  act  on  an  application  for  a  per- 
mit, is  not  justified  by  the  fact  that  there 
were  no  ordinances  of  Uie  common  council  nr 
regulations  of  the  board  of  public  works  in 
relation  to  pole  setting.  Marshfield  v.  Wis- 
consin Teleph.  Co.  (Wis.)  565 

• 

Notes  and  Briefs. 

Highways ;  maintaining  wells  in.  409 

Use  of  sidewalks;  riding  vehicles  on.    821 

HOME8TBAD. 

See  also  Evidence^  20. 

1.  The  loss  of  the  family  after  acquiring 
a  homestead  will  not  terminate  the  home- 
stead right.    Qowdy  v.  Johnson  (Ky.)     400 

2.  An  increase  in  the  value  of  a  home- 
stead will  not  authorize  a  revaluation  and 
rear^signment, — at  least  when  there  has  been 
no  rapid  or  extraordinary  increase  of  value, 
or  any  unreasonable  outlay  on  the  premises. 

Id. 

3.  A  mistake  of  mere  judgment  with  re- 
spect to  the  value  of  the  lands  set  apart  for 
a  homestead  will  not  be  ground  of  impeach- 
ing the  determination  by  which  the  nome- 
steul  was  set  aside.  Id. 

Notes  and  Briefs. 

Homestead;  revaluation  or  reassignment  of 
homiestead  for  appreciation  or  depreciation 


Honesty— Injunction. 


698 


«f  iFviIue: — (I.)   When  the  question  arises; 

<n.)    change  from   fluctuation   in    prices; 

(III.)  change  from  improvements  and  addi- 

tionB;  (IV.)  homestead  in  decedent's  estate. 

400 
SONESTT. 

See  £\iDENCEj  3. 


See  LiENS^  2. 

HOSPITAL. 

See  also  Municipal  Corporations,  3. 

1.  A  surety  on  the  bond  of  a  pest  house 
keeper  is  not,  by  executing  the  bona,  rendered 
liable  for  the  mainten&nce  of  the  pest  house 
within  forbidden  limits.  Clayton  t.  Hen- 
derson (Ky.)  474 

2.  Ministerial  officers  only  are  liable  for 
the  erection  of  a  pest  house  within  a  mile  of 
«  city  in  violation  of  Ky.  Stat.  §  3909.    Id. 

3.  The  restriction  against  locating  a  pest 
house  within  a  mile  of  a  city,  made  by  Ky. 
Stat.  §  3900«  is  not  repeaJpd  by  the  act  of 
June  14,  1893,  providing  that  the  common 
council  of  a  city  of  the  third  clase  shall  hav« 
power  to  make*  quarantine  laws  and  enforce 
theifa  within  ten  miles  of  the  city,  to  establish 
hospitals,  and  oliher  institutions,  and  acquire 
ajid  hold  land  for  such  purposes  within  or  be- 
yond the  boundaries  of  the  city.  Id. 

SOTT8E  OF  Hill  FABCE. 

See  Disorderly  Houses. 


mUSBAND  AND  WIFE. 

See  also  Abandonment;  Action  ob 
Suit,  4;  Aifeal  and  Error,  24;  Ex- 
BoxTnoN;  False  Pretenses;  Rape,  1. 

The  permanent  alimony  granted  to  a 
woman  on  divorce  need  not  be  limited  to  an 
allowance  payable  at  stated  periods  sufficient 
-for  her  support,  but  the  allowance  of  a  gross 
sum  out  of  the  husband's  estate  in  addition 
'to  a  monthly  allowance  is  within  the  power 
of  the  court,  under  Wis.  Rev.  Stat,  f  2304, 
authorizing  such  alimony  as  the  court  shall 
deem  just  and  reasonable,  regarding  the  hus- 
band's ability  to  pay,  the  special  estate  of 
the  wife,  and  all  the  circumf^tances  of  the 
•case.     Hooper  v.  Hooper   (Wis.)  725 

Notes  and  Briefs. 

Amount  of  alimony  allowable.  725 

XHCOMPETENT  PERSONS. 

See  Conspiracy;  Trusts,  3. 

13n>EPElfDENT  CONTRAOTOB. 

See  Lateral  Support. 

mFANTS. 

See  also  Apprentices  ;  Trial,  8. 

1.  The  real  welfare  of  a  child  is  the  prin- 
cipal consideration  in  awarding  its  custody 
ss  between  conflicting  claims  thereto.  An- 
derson V.  Young  (S.  C.)  277 

2.  The  custody  of  a  minor  by  virtue  of  a 
fair  agreement  with  the  parent,  not  prejudi- 
cial to  the  welfare  of  the  minor,  although 
44  L.  n.  A. 


not  binding  upon  him,  is  not  unlawful  or 
against  public  policy,  so  as  to  constitute  such 
an  illegal  restraint  as  a  court  must  relieve 
at  the  will  or  caprice  of  the  parent.  Id. 

3.  The  restoration  to  their  parents  of  in- 
fants committed  to  a  charitable  institution 
b^  a  court  or  magistrate  of  competent  ju- 
risdiction, under  N.  Y.  Pen,  Code,  9  291,  is 
within  the  general  jurisdiotion  of  the  su- 
preme court  of  New  York  as  a  court  of  chan- 
cery, and  is  also  within  the  power  conferred 
on  the  court  by  N.  Y.  Laws  1884,  chap.  438, 
providing  for  the  return  of  pauper  children 
to  the  custody  t>f  their  parents,  when  the  in- 
terests of  the  children  shall  be  promoted 
thereby,  and  the  parents  are  fit,  competent, 
and  able  to  give  them  proper  support  and 
education.    Re  Knowack  (N.  Y.)  699 

Notes  and  Briefs. 

See  also  Deeds. 

Infant;  power  of  attorney  of.  168 

Power  of  courts  as  to  custody  of.         699 

INHABITANT. 

See  Voters  and  Elections,  2. 

INJUNCTION. 

1.  Equity  has  jurisdiction  to  restrain  ex- 
isting or  threatened  public  nuisances  by  in- 
junoUon,  at  the  suit  of  a  private  person  who 
suffers  therefrom  a  special  and  peculiar  in- 
jury distinct  from  that  suffered  by  him  in 
common  with  the  public  at  large.  Blagen  v. 
Smith  (Or.)  522 

2.  The  rule  th&t  an  injunction  will  not 
be  granted  against  the  continuance  of  a  nui- 
sance in  a  locality  mainly  occupied  for  busi- 
ness does  not  apply  where  the  nuisance  is 
malum  in  se,  such  as  a  house  of  ill  fame.    Id. 

3.  Owners  of  property  so  near  to  a  house 
of  ill  fame  th«bt  their  enjoyment  of  their 
property  is  affected  by  disgusting  scenes  and 
sounds  in  such  house  sus&in  an  injury  dif- 
ferent in  kind  from  that  suffered  by  the  pub- 
lic at  lar^e,  which  entitles  them  to  an  injunc- 
tion against  the  mraintenance  of  the  nui- 
sance. Id. 

4.  An  injunction  is  properly  granted  in  a 
suit  by  a  city  against  an  unauthorized  ob- 
struction of  a  street  by  telephone  poles. 
Marshfield  t.  Wisconsin  Teleph.  Co.  (Wi?.) 

565 

5.  An  injunction  cannot  be  granted 
against  illegal  assessments  upon  mentbers 
by  a  foreign  insurance  association,  although 
they  are  alleged  to  be  unnecessary  and  made 
with  the  dishonest  and  fraudulent  purpose 
of  forcing  members  to  lapse,  as  this  would 
involve  an  inquiry  into  the  internal  manage- 
ment of  the  association.  Condon  v.  Mutual 
Reserve  Fund  L.  Asso.  (Md.)  149 

6.  A  decree  for  the  continuous  operation 
of  a  leased  railroad  as  it  was  then  operated 
is  not  objectionable  as  disregarding  the  ex- 
igencies that  may  arise,  when  the  existing 
train  service  is  such  as  the  lessee  has  for 
several  years  deemed  proper  and  necessary. 
Southern  R.  Co.  v.  Franklin  &  P.  R.  Co. 
(Va.)  297 


604 
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7.  Equity  may  compel  the  continued 
operation  of  a  leased  railroad  during  the 
term  of  the  lease  by  a  mandatory  injunction, 
which  is  in  fact  a  decree  of  specific  perform- 
ance, as  the  remedy  ai  law  would  be  neither 
complete  nor  adequate.  Id. 

Notes  and  Brxefs. 

Injunction,  mandatory  rule  as  to  grant- 
ing. 298 

Against  bawdy  house.  623 

By  municipalities  against  nuisances  by 
railroads  and  electrical  companies: — (I.) 
Railroads;  (II.)  telegraph  and  telephone 
poles.  665 

Against  use  of  name.  842 


See  LiSNS,  L 

DTNOCENOE. 

See  Evidence^  S« 

DfSOLVENOT. 

See  also  Banks,  15,  16;  Gobpoeations, 
16;  Principal  and  Subett. 

A  conveyance  of  property  of  a  corpora- 
tion ih  trust  to  be  sold  and  the  proceeds  ap- 
plied to  the  payment  of  indebtedness,  also 
authorizing  the  trustee  to  collect  accounts 
and  use  the  proceeds  in  payment  of  debts, 
but  providing  that  any  surplus  shall  be  re- 
turned to  the  corporation  or  its  assigns,  is 
an  assignment  for  the  benefit  of  cr^itors, 
and  not  a  mere  mortgage.  Oonely  t.  Collins 
(Mich.)  844 

Notes  and  Bbieii's. 

Insolvency;  assignability  of  cause  of  ac- 
tion for  personal  injuries  in  case  of.  177 

Proof  of  secured  claims  for  dividends.    450 

What  constitutes   assignment    for    cred- 
itors ;  power  to  make  assignment.  846 

IKSURANCE. 

See  also  Action  or  Suit,  7 ;  Contracts, 
4;  Courts,  3;  Garnishment,  2;  Po- 
lice. 

1.  Insurance  of  a  kind  not  known  at  the 
time  of  its  passage  is  within  a  provision  of 
a  statute  excepting  insurance  from  the  kinds 
of  business  for  the  transaction  of  which  cor- 
porations may  be  formed  under  it,  although 
provision  is  made  in  another  statute  for  cor- 
porations to  transact  all  kinds  of  insurance 
then  known.     People,  Kaeson,  v.  Rose  (111.) 

124 
Fidelity  insnranoo. 

2.  Guaranteeing  the  fidelity  of  officers 
and  the  performance  of  contracts  is  insur- 
ance within  the  meaning  of  a  statute  except- 
ing the  business  of  insurance  from  those  for 
which  corporations  may  be  formed.  Id. 

Of  oon&mon  carriers, 

3.  A  contract  to  indemnify  a  common  car- 
rier of  passengers  againet  losses  occurring 
from  injuries  to  passengers  carried  by  it  is 
not  invalid  as  against  public  policy  because 
it  covers  losses  resulting  from  its  negligence 
or  the  negligence  of  ito  servants.  Trenton 
44  L.  R.  A.  ' 


Pass.  R.  Co.  V.  Guarantor's  lAahUHty  Indem- 
nity Co.  (N.  J.  Sup.)  213) 

Of  employers. 

4.  Recovery  against  an  employer  for  the 
death  of  an  employee  precludes  any  right  of 
the  latter's  representaitives  to  recover  on  an- 
insurance  policy  taken  out  by  the  employer, 
which  includes  a  clause  insuring  against 
death  or  injury  of  employees  or  other  p^- 
sons,  and  providing  for  payment  therefor  to 
the  employer  "for  the  benefit  of  the  injured 
person  or  persons,  or  their  legal  representa- 
tives in  case  of  death."  Embler  v.  Hartford 
Steam  Boiler  Insp.  ft  Ins.  Ca  (N.  Y.)       612 

5.  Insurance  of  an  employer  against  loss 
of  life  or  injury  to  person  either  of  his  em- 
ployees or  other  persons,  caused  by  a  peril  in- 
sured against,  making  the  insurance  payable 
to  him  for  the  benefit  of  the  ujured  person 
or  persons,  or  their  legal  representatives  in^ 
case  of  death,  and  not  contingent  upon  his  le- 
gal liability,  does  noit  create  any  right  of 
action  in  favor  of  an  employee  or  hie  legal 
represezrtatives, — especially  in  case  of  one 
who  was  not  employed  when  the  insurance 
was  taken.     [Per  Gray,  J.]  Id. 

6.  A  father  who  sues  for  injuries  sus- 
tained by  his  minor  son  in  a  mill  in  which 
the  latter  was  employed  is  not  entitled  to 
recover  from  the  employer  insurance  money 
which  may  be  ultimately  received  by  the  lat- 
ter under  an  accident  policy  in  which  he 
is  t^e  beneficiary,  although  the  premiuma 
were  paid  with  sums  exacted  monthly  from 
the  wages  of  the  employee.  James  v.  Rapides 
Lumber  Co.  (La.)  33^ 

Mntual  oompaniea. 

7.  The  contract  between  a  mutual  insur- 
ance aasociation  and  a  member  cannot  be  con- 
strued when  the  application,  constitution > 
and  by-laws,  which  form  part  of  the  con  tracts 
are  not  before  the  court.  Condon  t.  Mutual 
Reserve  Fund  L.  Asso.      (Md.)  14» 

8.  Assessments  paid  for  a  series  of  years 
to  a  mutual  insurance  association  by  a  mem- 
ber cannot  be  recovered  back  simply  because 
he  failed  to  read  or  to  understand  the  pro- 
visions of  his  contract.  Id. 

Insnrable  interest. 

9.  The  insurable  interest  of  a  creditor  iik 
the  life  oi  his  debtor  is  limited  to  the  amount 
of  the  indebtedness,  although  that  may  in- 
clude the  cost  of  taking  out  and  keeping  up 
the  insurance,  if  made  a  charge  against  the 
debtor  or  his  estate,  or  upon  Uie  proceeds  of 
the  policy  when  collected.  Exchange  Bank 
V.  Loh   (Ga.)  372- 

Assisnn&ent. 

10.  One  having  no  insurable  interest  in 
the  life  of  another  may  acquire  by  assign- 
ment a  valid  policy  upon  his  life,  and  enforce 
it  to  the  full  amount.  Steinback  v.  Diepen- 
brock  (N.  Y.)  417 

11.  A  life  insurance  policy  taken  out  by 
one  upon  his  own  life  for  the  purpose  of  as- 
signing it  to  anotiher  having  no  insurable^ 
interest  will  be  invalid.  Id. 

Mnrder  of  insnred. 

12.  The  murder  of  a  person  whose  life  i» 
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insured,  by  an  assignee  of  the  policy,  whose 
claim  to  it  is  valid  only  for  a  reimbursement 
of  premiums  paid,  forfeits  only  the  as- 
signee's part  of  the  insurance,  and  not  the 
residue  thereof,  to  which  the  estate  of  the 
insured  is  entitled.  New  York  L.  Ins.  Co. 
w.  Davis  (Va.)  305 

Amonnt. 

13.  The  cost  to  the  purchaser  in  posses- 
sion, and  not  to  the  seller  who  attempted  to 
retain  a  secret  lien  for  the  purchase  money, 
is  the  value  of  property  which  must  be  paid 
by  an  insurer  under  a  policy  stating  that  the 
loss  is  payable  to  vendor  and  vendee  as  their 
interests  may  appear,  it  being  understood 
tftiat  the  title  is  in  the  vendor,  where  the 
property  has  been  turned  over  to  the  pur- 
chaser absolutely  for  a  sum  evidenced  by 
cash  and  notes,  which  has  mostly  been  paid 
so  that  the  seller  asserts  no  claim  under  its 
lien.  Post  Printing  &  Pub.  Go.  v.  Insurance 
Co.  of  N.  A.  (Pa.)  272 

Proofs  of  loss;  walTer. 

14.  A  beneficiary  in  a  life  insurance  policy 
is  not  estopped  by  statements  in  the  proofs 
of  loss  as  to  the  cause  of  death,  which  were 
made  in  good  faith,  upon  information  re- 
ceived from  the  attending  physician,  from 
showing  that  the  death  resulted  from  another 
cause.  John  Hancock  Mut.  L.  Ins.  Co.  v. 
Dick  (Mich.)  846 

15.  The  waiver  of  proofs  of  lose,  effected 
by  the  insurer's  demand  for  arbitration,  is 
Dot  affeoted  by  the  failure  of  the  arbitration 
because  of  inability  of  the  arbitrators  to 
agree,  without  fault  of  the  assured,  so  that 
such  proofs  can  be  subsequently  demanded. 
Pretzf elder  v.  Merchants  Ins.  Co.    (N.  C.) 

424 
Imterest  in  life  insuranoe. 

16.  Children  to  whom  a  policy  of  insur- 
ance on  their  father's  life  is  payahle,  if  their 
mother  be  not  living  at  his  death,  have  a 
Tested,  though  contingent,  interest,  and  on 
the  death  of  one  of  them  before  the  mother's 
death  his  interest  will  descend  to  his  widow 
and  children.  Voss  v.  Ocmneoticut  Mut.  L. 
Ins.  Co.  (Mich.)  689 

17.  An  insurance  policy  issued  without 
change,  except  as  to  amount,  from  one  which 
was  surrendered  merely  for  reduction,  is  to 
be  construed,  with  reference  to  the  intercut 
of  a  beneficiary,  who  has  died  before  the  sur- 
render, as  of  the  date  of  the  original  con- 
tract Id. 

18.  Courte  should  not  concern  themselves 
with  the  disposition  of  the  proceeds  of  wa- 
gering   policies.    Exchange  Bank    v.    Loh 

(Ga.)  372 

19.  A  promise  by  a  wife  to  her  husband, 
that  she  will  pay  his  debts,  does  not  create 
a  trust  in  a  benefit  certificate  on  his  life  of 
which  she  is  the  beneficiary.  Fisher  ▼.  Don- 
ovan (Neb.)»  383 

20.  A  member  of  a  fraternal  beneficiary 
society  has  no  interest  or  property  in  the 
proceeds  of  a  certificate  payable  to  his  widow 
or  other  dependent  persons,  that  he  can  im- 
press such  proceeds  with  a  trust  in  favor  of 
hie  creditors.  Id. 
44  L.  R.  A. 


Interest  in  Are  insnranoo. 

21.  A  life  tenant  receiving  insurance  for 
the  loss  of  a  building  by  fire  must  hold  any 
excess  of  the  amount  received  over  the  value- 
of  his  life  interest  as  a  trustee  for  the  re- 
mainderman, unless  the  money  is  used  to  re- 
build.    Sampson  v.  Bagley  (R.  I.)  711' 

Notes  and  BBiEFa. 

Insurance;  what  constitutes.  12&> 

On  life;  murder  of  insured.  30& 

On  life;  nature  of;  insurable  interest  of 
creditor.  372^ 

On  life;  trust  in;  parol  trusty  change  of 

beneficiary.  384 

On  life;  validity  of  assignment  of.      417 

Against  liability  to  employees;  right  of 
action  on.  513- 

For  benefit  of  children;  righto  of  grand- 
children. 689- 

Effect  of  change  of  title.  861 

Conclusiveness  of  proofs  of  loss  as  against 
insured  or  his  beneficiaries: — (I.)    General' 
rule;    (II.)  in  life  insurance:     (a)  in  gen- 
eral; (5)    misstetemente  as  to  dates,  etc.; 
(o)  as  to  condition  of  mind  of  insured;   (d) 
as  to  cause  of  death:     (1)  in  general;   (2) 
coroner's  inqueste,  suicide;   (3)  doctor's  cer- 
tificates, etc;   (III.)  in  fire  insurance:   (a) 
in  general;    (5)   misstetemente  as  to  cause 
of  fire;    (o)   amount  of  loss;    (d)   misstete- 
mente as  to  occupancy  and  use  of  premises; 
(e)    misstetemente   as   to  ownership,  etc; 
If)   discrepancy  as  to  building;    (g)   other 
insurance;    (h)  magistrate's  certificate.  84^ 

Condition  as  to  furnishing  proofs  of  loss; 
waiver  of  proofs  by  demands  for  appraisal. 

425- 
INTOXICATINO  UQUOB. 

The  determination  as  to  the  issuance  oi 
a  license  by  a  judge  of  the  circuit  court  un- 
der Md.  act  1894,  chap.  6,  §  7,  upon  an  sip- 
plication  by  the  clerk,  when  an  objection  has 
been  filed,  is  required  to  be  made  upon  noticft 
to  the  applicant  and  objector  and  after  hear- 
ing t^e  evidence,  and  is,  therefore,  judicial 
in  its  nature,  and  not  the  exercise  of  a  pure- 
ly executive  or  administrative  function 
which  cannot  be  imposed  upon  the  courts 
McCrea  ▼.  Roberto  (Md.)  48& 

JAILS. 

See  Municipal  Corpobatioitb^  4. 

JEOPARDY. 

See  Criminal  Law. 

JOINDEB. 

See  Action  ob  Suit,  8. 

JUDGES. 

See  CouBTS. 

JUDGMENT. 

See  also  Contbacts,  12;  Evidsitob,  2;. 
Gabnishment,  1. 

1.  Entering  separate  judgmento  in  favor 
of  principal  and  sureties  who  separately  aiK 
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swered,  and  in  whose  favor  separate  verdicts 
were  rendered,  is  not  improper,  when  it  does 
not  injure  the  plaintifT.  Western  Twine  Co. 
V.  Wright  (S.  D.)  438 

2.  A  decree  jyro  confesao  entered  on  de- 
fault of  defendant  to  a  bill  in  chancery  con- 
cludes him  only  as  to  the  averments  of  the 
bill,  and  not  as  to  the  sufficiency  of  the  bill 
itself,  or  the  averments  contained  in  it  to 
justify  the  decree.  North  Chicago  Street  R. 
Co.  V.  Ackley  (111.)  177 

3.  A  judgment  by  confession  entered  in 
another  state  in  conformity  to  the  terms  of 
a  warrant  of  attorney  executed  in  that  state, 
by  a  person  who  was  at  the  time  a  resident 
thereof,  must  be  given  full  faith  and  credit 
as  a  judgment  rendered  by  consent,  although 
it  was  rendered  without  any  personal  serv- 
ice on  the  defendant.  Van  Norman  v.  Gor- 
don  (Mass.)  840 

Notes  and  Briefs. 

Judgment;  of  courts  of  other  states;  ef- 
fect of.  lOl 

Power  of  attorney  to  satisfy.  168 

Rendered  without  jurisdiction  on  merely 
-substituted  service.  802 

•JUDICIAL  SALE. 

A  judgment  creditor  who,  In  good 
faith,  buys  land  at  a  proper  execution  sale, 
•on  his  own  valid  judgment,  does  not  take  the 
land  subject  to  prior  secret  equities.  Pugh 
▼.  Highley  (Ind.)  302 

Notes  and  Briefs. 

Judicial  sale ;  bona  fide  purchase  at.    392 

.JURISDICTION. 

See  Courts;  Garnishment;  Wills. 

.JURT. 

Questions  for,  see  Trial. 
See  also  Statutes,  4,  6. 

XANDLOBD  AND  TENANT. 

1.  The  lease  of  a  building  which  has  a 
door  opening  at  ooneiderable  height  into 
space,  and  unprovided  with  bars  and  guards, 
dk>es  not  render  the  landlord  liable  to  a  per- 
son who  is  injured  in  consequence  of  the 
failure  of  the  lessee  or  other  person  during 
the  lease  to  keep  the  door  properly  fastened. 
Texas  Loan  Agency  v.  Fleming  (Tex.) 

279 

2.  A  lessor  who  removes  the  platform 
from  a  well  in  order  to  put  it  in  proper  con- 
dition as  required  by  his  lease,  and  leaves 
the  well  open  and  unguarded  at  a  distance 
of  about  3  feet  from  the  kitchen  door 
near  a  path  that  leads  to  a  privy,  is  liaible 
to  a  guest  of  the  lessee  who  falls  into  the 
well  in  the  night  while  attempting  to  go  to 
the  privy  without  knowing  that  cue  platform 
has  been  taken  off  from  the  well.  Barman 
▼.  Spencer  (Ind.)  815 

3.  The  collection  of  rents  from  a  subten- 
ant does  not  operate  by  law  as  a  cancelation 
of  the  original  lease  and  an  assumption  of 
44  L.  R.  A. 


the  possession  of  the  property  t^  the  lessor. 
Texas  Loan  Agency  ▼.  Fleming  (Tex.)     279 

4.  The  retention  of  one  room  in  a  leased 
building  for  fifteen  days  after  the  expiration 
of  the  lease,  because  it  is  occupied  by  a  mem- 
ber of  the  tenant's  family,  who  is  too  ill  to  be 
safely  moved,  is  not  such  a  holding  over, 
where  prior  notice  of  intention  to  surrender 
the  premises  has  been  given,  and  the  usual 
notice  to  let  has  been  {uaoed  on  the  buiiumg 
by  the  landlord,  as  wiU  create  an  implied 
contract  or  duty  imposed  by  law  on  the  ten- 
ant to  pay  rent  for  the  remainder  of  a  new 
term  after  the  premises  are  completely  sur- 
rendered.   Herter  v.  Mullen  (N.  Y.)        703 

Notes  Ain>  Briefs. 

Landlord's  liability  to  third  persons  in- 
jured on  premises.  280 

Unavoidable  holding  ov«r  by  tenant.    703 

UiTJSRAL  SUPPORT. 

The  employment  of  an  independent  con- 
tractor to  make  an  excavation  upon  a  lot 
in  near  proximity  to  a  neighbor's  bMise,  in  a 
populous  city,  and  to  the  depth  of  several 
feet  below  Uie  level  of  the  foundation  of 
th«ut  house,  does  not  relieve  the  proprietor 
from  the  obligatioo  either  to  see  that  the 
contractor  in  doing  the  work  protects  the 
neighbor's  wall  by  the  exercise  of  due  care, 
or  to  give  the  neighbor  timely  notice  of  the 
nature  and  extent  of  the  intended  excavation 
that  he  may  take  due  precautions  for  the 
protection  of  his  own  wall.  Bonaparte  v. 
Wiseman  (Md.)  482 

Notes  and  BRUcnk 

Lateral  support;  right  Uk 

UiW. 

See  Evidence,  1. 

UiW  OF  PUkCE. 

See  Conflict  of  Laws. 

JJiW  OF  THE  CASE. 

See  Appeal  and  Errob,  88. 


See  Landlord   and  Tenant;    Mines; 
Railroads,  1-3,  Notes  and  Briefs. 

IiEGISUkTURE. 

1.  Tlie  legislature  may  fix  tiis  commence- 
ment of  the  term  of  office  of  its  members, 
when  the  Constitution  fixes  the  term,  but 
does  not  expressly  provide  when  the  term 
shall  begin.     Farrelly  v.  Cole  (Kan.)       4i»4 

2.  The  apportionment  of  a  state  into  rep- 
resentative districts,  repealing  all  prior  acts 
in  conflict  with  the  new  law,  does  not  termi- 
nate the  existence  of  the  legislature  which 
passes  the  act,  or  shorten  the  tsnD.  of  office 
of  its  members.  Id. 

3.  The  questioo  of  the  existence  of  an 
extraordinary  occasion  of  sufficient  gravity 
to  justify  a  call  for  an  extra  session  of  the 
legislature  is  to  be  determined  by  the  gov- 
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emor  alone  in  the  exerci^  of  his  discretion 
as  a  sworn  officer,  which  is  not  subject  to 
challenge  or  review  by  the  courts.  Id. 

Notes  and  Briefs. 

Legislature;  special  session  of;  changing 
terms  of  members  of.  466 


See  Eyioenob,  11. 

XiEVY  AND  SEIZURE. 

A  nonresident  may  claim  an  exemption 
of  household  furniture  from  attachment  un- 
der Hill's  (Or.)  Ann.  Laws,  S  282,  subd.  4, 
providing  that  household  furniture  to  a 
specified  value  shall  be  exempt  from  execu- 
tion if  owned  by  a  householder  and  in  actual 
use  or  kept  for  use  by  and  for  his  family, 
or  when  being  removed  from  one  hal)itation 
to  another  on  a  change  of  residence.  Bond 
V.  Martin  (Or.)  430 

Notes  and  Briefs. 

Levy;  right  of  nonresidents  to  claim  ex- 
emptions. 430 

XICEN8E. 

See  alpo  Constitutional  Law,  2,  3; 
UiOHWAYS,  2;  Intoxicating  Liquors. 

Notes  and  Briefs. 

License;  by  ordinance;  revocability. 

I.IEN8. 
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1.  The  lien  of  aoi  innkeeper  or  keeper  of 
live  stock  is  not  lost  by  his  levying  an  at- 
tachment upon  the  property.  Lambert  v. 
Nicklas  (W.  Va.)  561 

2.  One  who  keeps  a  horse  or  other  live 
«tock  for  compensation  has  a  lien  thereon 
for  such  compensation,  under  W.  Va.  Code 
1891,  chap.  100,  f  16.  Id. 

Notes  and  Briefs. 

Lien;  of  bailee  of  animal;  waiver  of.    561 

XIFE  INSURANCE. 

See  Insurance. 

XIFE  TENANTS. 

See  also  Insurance,  21. 

1.  The  mere  acceptance  by  a  life  tenant 
of  a  devise  of  real  estate,  containing  a  direc- 
tion to  keep  in  repair,  does  not  impose  upon 
him  the  duty  to  rebuild  in  case  of  the  acci- 
dental destruction  of  buildings  by  fire. 
Sampson  v.  Bagley  (R.  I.)  711 

2.  The  liability  of  a  tenant  for  life  for 
lose  by  an  accidental  fire,  as  established  by 
the  English  statute  of  6  Edw.  I.,  chap.  5, 
known  as<the  statute  of  Gloucester,  does  not 
•exist  in  Rhode  Island,  as  that  statute, 
thouffh  in  force  except  as  modified,  is  prac- 
tically superseded  by  tfae  Rhode  Island  stat- 
utes, id. 

Notes  and  Briefs. 

Life  tenants;  liability  to  repair  or  rebuild. 

711 
44  L.  R.  A.  57 


LIGHTS. 

See  MuNiGiPAi.  Cobporations,  2. 

LIMITATION  OF  ACTIONS. 

A  statute  will  be  oonstrued  as  a  limi- 
tation law  if  it  can  be  upheld  by  such  oon- 
struction  while  a  literal  construction  of 
it  would  destroy  vested  rights.  People,  De- 
neen,  v.  Simon  (111.)  801 

US  PENDENS. 

More  than  twenty  years'  delay-  in  pro- 
ceeding with  a  foreclosure  after  it  has  been 
begun  will  relieve  a  purchaser  of  the  proper- 
ty from  the  effect  of  the  lis  pendens  as  no- 
tice, if  there  is  no  satisfactory  excuse  or  ex- 
planation of  the  delay.  Taylor  t.  Carroll 
(Md.)  479 

Notes  and  Briefs. 

Lis  pendens;  effect  of.  480 

LIVE  STOCK. 

See  Carriers,  12-17. 

LYNCHING. 

See    Counties,   2;    Mob,    Notes    and 
Briefs. 

MALICIOUS  PB08ECUTI0N. 

See  Trial,  11. 

MANDAiroS. 

See  also  Pleading,  8. 

1.  A  writ  of  mandamus  does  not  lie  to 
control  judicial  discretion.  McCrea  v.  Rob- 
erts  (Md.)  485 

2.  A  writ  of  mandate  cannot  be  issued 
to  compel  the  board  of  dental  examiners  to 
indorse  a  diploma  on  the  ground  th«t  it  was 
issued  by  a  reputable  dental  college,  when 
the  board  has  decided  to  the  contrary,  under 
Cal.  Stat.  1885,  p.  110,  §  5,  requiring  the 
board  to  indorse  such  diploma  "when  satis- 
fied of  the  cfharacter  of  such  institution." 
Van  Vleck  v.  Board  of  Dental  Examiners 
(OaJ.)  635 

3.  The  operation  of  a  line  of  street  rail- 
way which  has  been  a.bandoned  cannot  be 
specially  enjoined  as  a  legal  duty  by  writ  of 
mandate,  where  the  right  of  the  corporation 
to  use  the  streets  was  given  by  ordinance 
granting  it  the  franchise  and  easement  of 
maintaining  its  railway  in  the  street,  sub- 
ject to  forfeiture  for  ftiilure  to  operate  it, 
and  there  is  no  express  provision  requiring 
the  maintenance  or  opera^tion  of  the  line. 
State,  Knight,  v.  Helena  Power  &  L.  Co. 
(Mont.)  692 

Notes  and  Briefs. 

Mandamus;  to  compel  action  by  officers. 

495 

To  compel  operation  of  street  railway. 

692 

See  Evidence,  33,  Notes  and  Briefs, 


MARRIAGE. 

See  Husband  and  Wife. 
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MASTER  AND  SERVANT. 

See  also  Assault;  Conflict  of  Laws; 
Contracts,  10;  Lateral  Support. 

1.  The  release  of  the  liability  of  a  rail- 
road company  by  an  employee's  election  to 
accept  the  benefite  of  a  relief  fund  in  lieu  of 
his  right  of  action  for  damages,  is  not  pro- 
hibited by  S.  C.  Const.  1896,  art  9,  §  15,  giv- 
ing such  employees  the  same  rights  and  rem- 
edies allowed  to  persons  who  are  nnrt  employ- 
ees in  certain  cases,  and  providing  that  any 
waiver  of  the  benefit  of  that  eection  shall  be 
null  and  void.  Johnson  v.  Charleston  ft  8. 
R.  Co.  (S.  C.)  645 

2.  A  servant  is  held  to  the  same  degree 
of  care  in  the  performance  of  whatever  is 
intrusted  to  him  by  the  maarter  to  do  that 
the  law  would  hold  the  master  to  were  he 
acting  for  himself.  Cameroa  v.  Kenyon- 
Ccmnell  Commercial  Co.  (Mont.)  508 

3.  An  employee  who  is  suddenly  called 
on  by  the  foreman  in  a  mill  to  take  the  place 
of  an  absent  workman,  in  a  position  that  is 
dangerous,  of  the  duties  of  which  he  has  no 
knowledge  and  concerning  which  he  is  not 
instructed,  may  recover  for  an  injury  sus- 
tained by  him  and  due  to  his  inexperience. 
James  v.  Rapides  Lumber  Co.  ( La. )  33 

4.  The  violation  of  an  ordinance  regulat- 
ing speed  and  signals  of  trains  is  not  a  risk 
assumed  by  a  railroad  employee,  but  obedi- 
ence to  the  ordinance  is  a  duty  owing  by 
the  railroad  company  to  its  employees. 
Pittsburg,  C.  C.  ft  St.  L.  R.  Co.  v.  Moore 
(Ind.)  638 

5.  Continuing  negligence  of  an  ^nployer, 
such  as  the  failure  to  furnish  safe  appli- 
ances in  general  use,  which  would  have  pre- 
vented the  possibility  of  injury,  precludes 
the  defense  of  contributory  negligence. 
Troxler  v.  Southern  R.  Co.  (N.  C.)  313 

6.  Failure  to  furnish  proper  and  safe  ap- 
pliances, whereby  a  servant  is  injured,  can- 
not be  attributed  to  the  negligence  of  a  fel- 
low servant.  Id. 

7.  Failure  to  furnieh  automatic  car  coup- 
lers in  common  use  for  freight  cars  is  negli- 
gence per  86,  which  renders  a  railroad  com- 
pany liable  to  an  employee  for  injuries  re- 
ceived in  attempting  to  couple  cars  having 
skeleton  drawheads  of  unequal  height.     Id. 

8.  The  master  is  liable  for  injury  done  by 
the  wanton,  wilful,  and  malicious  act  of  an 
employee  within  the  scope  and  in  the  dis- 
charge of  his  duties.  Pierce  v.  North  Caro- 
lina R.  Co.  316 

9.  The  tortious  act  of  a  brakeman  in 
throwing  coal  at  a  boy  on  the  tender  of  an 
engine,  by  which  he  knocks  him  off  or  fright- 
ens him  so  that  he  jumps  off,  causing  him 
to  be  run  over  and  killed  by  the  engine,  ren- 
ders the  railroad  company  liable.  Id. 

Notes  and  Briefs. 

The  duty  of  a  master  to  instruct  and 
warn  his  servants  as  to  the  perils  of  the 
employment: — (I.)  Introductory;  (II.)  ac- 
tual knowledge  of  servant,  existence  of  duty 
to  instruct  negatived  by;  (III.)  conatructive 
44  L.  R.  A. 


knowledge  of  servant  as  bearing  upon  the 
duty  of  the  master  to  instruct  him:  (a) 
generally;  (5)  ordinary  perils  of  an  employ- 
ment, no  dutv  to  instruct  as  to;  (c)  extra- 
ordinary risks  of  employment;  (d)  fact 
that  danger  was  or  was  not  discoverable  by 
ordinary  care;  (IV.)  experience  of  servant 
as  a  special  factor  bearing  upon  the  master's 
duty  of  instruction :  (a)  generally;  (b)  cir- 
cumstances under  which  no  instruction  1» 
necessary;  (0)  circumstances  under  which 
instruction  is  necessary;  (V.)  minority  of 
servant  as  a  special  factor  bearing  upon  the 
master's  duty  of  instruction:  (a)  general 
principles  stated;  (6)  minor  employees  us- 
ually on  the  same  footing  as  adults,  after 
proper  instruction  has  been  given;  (c)  oon- 
structive  knowledge  of  dangers,  when  a  bar 
to  an  action  by  minor  ser^nants;  (d)  circum- 
stances to  be  considered  in  determining 
whether  knowledge  of  a  danger  is  to  be  im- 
puted to  a  minor;  (e)  illustrative  cases  in 
regard  to  the  constructive  knowledge  of  mi- 
nor servants;  (VI.)  what  knoi^edge  of 
scientific  facts  is  imputed  to  servants 
(adults  and  minors) :  (a)  in  case  of  adults; 
(6)  in  case  of  minors;  (VII.)  duty  to 
warn  servant  against  transitory  and  sporad- 
ic dangers:  (a)  introductory;  (h)  cases 
involving  customary  methods  of  doing  busi- 
ness and  departure  from  such  methods;  (c) 
perils  due  to  transitory  changes  in  the  con- 
dition of  the  place  of  work;  (d)  perils  due 
to  the  recurrent  movements  of  railway  oars 
and  other  heavy  bodies;  (VIII.)  what  in- 
struction and  warning  will  be  sufficient: 
(a)  in  the  case  of  adults;  (b)  in  the  case  of 
infante;  (c)  as  to  sporadic  and  transitory 
dangers;  (IX.)  no  recovery  by  servant  un- 
less failure  to  instruct  was  efficient  cause  of 
injury;  (X.)  duty  of  instruction  considered 
with  reference  to  the  doctrine  of  conunon 
employment.  33 

Contracts  to  limit  master's  liability. 

631> 

Duty  of  master  as  to  safe  appliances.    313 

Liability  for  wanton  and  malicious  act  of 
employee.  316 

Liability  for  act  of  independent  ocmtract- 
or.  482 


1.  Expreseio  unius  est  exelusio  aiteriua. 
Blagen  v.  Smith  (Or.)  522 

2.  Noscitur  a  sociis.    Chesapeake  &  0.  R. 
Co.  V.  American  Exch.  Bank  (Va.)  449 

Brown  v.  Chicago  &  N.  W.  R.  Co.  (Wis.)  579 

IIEANDER  LIKE. 

See  Bound  ABIES. 


See  Contracts,  5. 

MINES. 

1.  A  lease  for  the  purpose  of  operating 
for  oil  and  gas,  without  other  consideration 
than  prospective  oil  royalty  and  gas  rental, 
is  voidable,  if  not  void,  at  the  pleasure  of 
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either  party,  wh<>re  it  does  not  bind  the  leg- 
Bee  to  diligent  search  for  oil  and  gas.  Steel- 
smith  v.  Gartlan  (W.  Va.)  107 

2.  A  lease  for  the  purpose  of  operating 
for  oil  and  gas  for  five  years  and  as  much 
longer  as  oil  or  gas  is  found  in  paying  quan- 
tities, without  other  consideration  than 
prospective  oil  royalty  and  gas  rental,  vests 
no  present  title  in  the  lessee  except  the 
mere  right  of  exploration,  hvd  the  title  re- 
mains inchoate  and  contingent  on  the  finding 
under  explorations  provid^  for  in  euch  lease 
of  oil  and  gas  in  paying  quantities,  and  the 
completion  of  a  nonproductive  well,  even 
though  at  great  expense,  vests  no  title  in 
such  lessee.  ^  id. 

3.  A  lease  for  the  purpose  of  operating 
for  oil  and  gas  for  five  years  and  as  much 
longer  as  oil  or  gas  is  found  in  paying  quan- 
tities, without  oUier  consideration  than  pros- 
pective oil  royalty  and  gas  rental,  becomes 
invalid  and  of  no  binding  force  as  to  any  of 
its  provisions,  after  an  unsuccessful  attempt 
to  bore  a  well  is  abandoned,  where  there  is 
no  provision  contained  therein  for  the  boring 
of  a  second  well  if  the  first  well  proves  non- 
productive. '    Id. 

Notes  and  Bbdsfs. 

Mines:  oil  lease;  effect  of;  forfeiture  of. 

107 


See  CoBPORATiONSy  8. 

MOB. 

See  also   Counties,  2. 

Notes  and  Bbiefs. 

Mobs;  liability  of  county  or  municipality 
for  damage  by.  734 

MONOPOIiT. 

See  Constitutional  Law,  3 ;  Waters. 

MOBTOAOE. 

See  also  Executors  and  Administra- 
tors; Lis  Pendens;  Notice,  2. 

1.  The  English  doctrine  of  an  equitable 
mortgage  by  a  deposit  of  title  deeds  does  not 
obtain  in  Nebraska,  since  it  contravenes  the 
object  and  purpose  of  the  statute  of  frauds 
and  also  the  recording  acts.  Bloomfield 
State  Bank  v.  Miller  (Neb.)  387 

2.  A  court  of  equity  cannot  enforce  a 
mortgage  by  deposit  of  title  deeds  because 
tne  loan  Vhich  the  deposit  was  made  to  se- 
cure has  been  actually  received  by  the  de- 
positor, id. 

3.  The  right  of  possession  of  property 
sold  under  foreclosure  of  a  mortgage,  during 
the  year  allowed  by  statute  for  redemption, 
is  in  the  purchaser,  where  the  mortgage 
transfers  the  title,  leaving  only  an  equity  of 
redemption  in  the  mortg^or,  and  the  stat- 
ute is  silent  as  to  the  right  of  possession  aft- 
er sale.    Danehower  v.  Dawson  (Ark.)     103 

4.  The  right  of  redemption  from  a  sale 
under  foreclosure  of  a  mortgage  is  given  by 
the  Arkansas  statute  in  every  case,  and  Is 
not  limited  to  sales  at  a  second  offering  re- 
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quired  by  the  statute  beoauae  a  bid  of  two 
thirds  the  appraised  value  of  the  property  is 
not  received  at  the  first  offering.  Id. 

Notes  and  Briefs. 

Mortgage;  effect  of;  redemption  from. 

194 
Equitable;  by  deposit  of  title  deeds.    387 

MOTION. 

See  Appeal  and  Error,  4;  Pabuamsn- 
TART  Law. 

MOTIVE. 

See  Action  or  Sttit,  1. 

MTJNIOIPAIi  COBPORATIONS. 

See  also  Action  or  Suit,  6;  Appeal 
AND  Error,  18;  Bonds,  1,  2;  Constitu- 
tional Law,  2,  0;  Creditors'  Bill; 
Disorderly  Houses,  2;  Estoppel;  Ex- 
plosives; Highways,  1;  Parliamen- 
tary Law;  Public  Improvements; 
Waters. 

1.  The  offer  of  a  reward  for  testimony 
that  shall  secure  the  conviction  of  persons 
who  set  fire  to  buildings  within  city  limits 
is  within  the  general  power  to  make  regula- 
tions for  the  safety  and  general  welfare  of 
the  inhabitants.  People,  Maynard,  v.  Hol- 
ly (Mich.)  677 

2.  Water  and  lights  are  not  in  themselves 
such  necessary  expenses  of  a  town,  within 
the  meaning  of  N.  C.  Const,  art.  7,  f  7,  that 
an  unusual  levy  of  tax  may  be  made  or  a 
debt  incurred  without  proper  legislative  au- 
thority and  the  approval  of  the  popular  vote. 
Thrift  V.  Elizabeth  City  (N.  C.)  427 

3.  A  city  is  liable  for  the  damages 
caused  by  the  erection  of  a  peet  house  near 
the  residence  of  a  person,  notwithstanding 
the  fact  that  it  is  erected  within  a  mile  of 
the  city,  contrary  to  a  statute  which  ex- 
pressly makes  the  officers  liable  therefor, 
without  declaring  the  city  liable.  Clayton 
V.  Henderson  (Ky.)  474 

4.  A  municipal  corporation  is  not  liable, 
in  an  action  for  false  imprisonment,  for 
damages  occasioned  by  imprisonment  for  vio- 
lation of  an  ordinance  under  a  judgment  of 
a  municipal  court,  although  it  may  have 
been  irregular,  erroneous,  or  even  void. 
Bartlett  v.  Columbus  (Oa.)  796 

6.  A  municipal  corporation  is  not  liable 
in  damages  for  the  negligent  operation  of  a 
ferry  operaited  and  controlled  by  the  common 
council  in  the  name  of  the  city,  without  any 
lawful  authority.  Hoggard  v.  Monroe 
(La.)  477 

Notes  and  Briefs. 

See  also  Public  Improvements. 

Municipal   corporation;   power  to  estab- 
lish waterworks  or  light  plants.  427 

Bight  to  offer  reward.  677 

Liability  of  municipal  corporations  for 
false  imprisonment  and  unlawful  arrest: — 
(I.)  Introduction;  (II.)  general  rule 
stated;   (III.)  application  of  the  maxim  re- 
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spondeat  superior;  (IV.)  liability  as  af- 
fected by  ratification;  (V.)  reasons  for  the 
rule;  (VI.)  English  and  Canadian  deci- 
sions. 795 

Liability  for  acts  of  ageuta;  for  running 
of  ferry.  478 

MURDER. 

See  Insurance,  12. 

MUTUAL  IKSURANCE  COMPANIES. 

See  Courts,  31;  Insurance,  7,  8. 

NAME. 

See  also  Corporations,  2. 

A  man  who,  as  agent  tor  a  corpoi'ation 
using  his  name,  has  negotiated  a  sale  of  the 
property,  business,  and  goodwill  of  the  com- 
pany, is  estopped  from  asserting  that  the 
name  is  not  rightfully  used  by  the  purchaser. 
Lamb  Knit-Goods  Co.  v.  Lamb  Glove  &  M. 
Co.  (Mich.)  841 

NATURAL  GAS. 

See  Gas. 

NEGLIGENCE. 

See  also  Assaxtlt  ;  Carriers  ;  Evidence, 
8,  9;  Gas;  Landlord  and  Tenant,  1,  2; 
Master  and  Servant,  5;  Proximate 
Cause;  Trial,  4-8. 

1.  Dangerous  machinery  on  pirivate 
grounds,  when  attraotive  to  children  and  un- 
protected from  their  visits,  which  the  owner 
knows  to  be  frequent,  renders  him  liable  in 
damages  to  the  next  of  kin  of  a  boy  fourteen 
years  old  who  was  caught  and  killed  by  such 
machinery.  Biggs  v.  Consolidated  Barb- 
Wire  Co.   (Kan.)  655 

2.  A  guest  at  a  private  residence  is  not 
guilty  of  negligence  in  attempting  to  go  from 
the  house  to  the  privy  after  dark,  without 
inquiring  ae  to  the  safety  of  th«  way  or  re- 
questing a  light,  where  at  the  time  of  a  pre- 
vious visit  the  way  was  safe,  and  no  knowl- 
edge on  her  part  of  a  change  in  condition 
exists.     Barman  v.  Spenoer   (Ind.)  815 

3.  Permitting  a  shivered  pane  of  glass  to 
remain  in  a  window  above  a  street  where 
pede&trians  are  frequently  passing,  when 
there  is  an  apparent  danger  of  the  pieces  fall- 
ing or  being  shaken  out  by  the  wind  or  other- 
wise, is  such  negligence  as  will  create  a  lia- 
bility to  a  person  who  is  struck  by  a  piece  of 
the  glass  while  on  a  sidewalk  below  the  win- 
dow. Detzur  v.  B.  Stroh  Brewing  Co. 
( Mich. )  500 

4.  The  act  of  a  locomotive  engineer  in 
throwing  steam  and  waiter  upon  a  trespasser 
standing  upon  the  footboard  between  the  en- 
gine and  a  flat  car,  in  order  to  make  him  get 
off,  must  be  deemed  to  be  wilful  so  that  the 
negligence  of  the  trespasiser  in  placing  him- 
self there  cannot  deprive  him  of  the  right  to 
recover  for  an  injury  received  in  attempting 
to  get  off.  Galveston,  H.  ft  S.  A.  R.  Co.  v. 
Zantzinger  (Tex.)  553 


Notes  and  Briefs. 
Negligence;  continuing;  contributory. 

44  L.  R.  A. 


As  to  dangerous  premises;   contribatory. 

816 

Liability  for  dangerous  premiaes;  injur- 
ies to  trespaaeing  children.  066 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 


See  Contempt. 

NEW  TRIAIi. 

See  also  Appeal  and  Error,  4. 

A  new  trial  may  be  made  dependent 
upon  a  refusal  to  remit  a  portion  of  the  ver- 
dict for  unliquidated  damages.  Detzur  v. 
B.  Stroh  Brewing  Co.  (Mich.)  500 

NONFEASANCE. 

See  Corporations,  8. 

NONRESIDENT. 

See  Levy  and  Seizxtbb. 

NOTARIES. 

See  also  Banks,  14. 

Notes  and  BsiKra. 
Notaries  aa  independent  officers.  133 

NOTICE. 

See  also  Carriers,  17;  Real  Propeb- 
ty,  4. 

1.  The  location  of  a  canal  and  the  open 
enjoyment  of  rights  and  privileges  appurte- 
nant thereto  constitute  notice  of  such  rights 
to  subsequent  purchasers  cd  property  affected 
tihereby.     Case  v.  Hoffman  (Wis.)  728 

2.  Notice  to  trustees  in  a  deed  otf  trust  of 
the  exietence  of  a  prior  encumbrance  is  not 
ineffectual  to  subordinate  the  second  deed  to 
the  flrst  because  of  the  fact  that  they  did 
not  know  of  the  intent  to  make  the  later 
deed  to  them  or  of  its  record  at  iftie  time  it 

made.    Merchants'    Bank    v.    Ballon 


was 

(Va,) 


.306 


313 


Notes  and  Briefs. 


Notice;  imputed  to  cestui  que  trust,    307 
To  agent.  442 

NUISANCES. 

See  Corporations,  fhS;  Injukotion,  2. 

OBITER  DICTA. 

See  Courts,  8. 

OFFICERS. 

See  also  Hospital,  2;  Publio  Moneys; 
Quo  Warranto;  Reward,  1;  Voters 
AND  Elections,  1;  Writ  aitd  Process, 
4. 

Notes  and  BRnurs. 

See  also  Writ  and  Porcbss. 
Officers;  effect  ol  ineligibility  of  majority 


candidate. 


446 


OIL. 


See  M1NES4  Notes  and  Briefs. 


Opikiohb — Police. 
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OPIKIONCL 

See  £viDKKGB,  10«  17. 

ORDIKANCEL 

See  CoNSTiTunoiTiX  Law,  2,  3;  Dis- 
OBDEBLT  Houses,  1;  Highways,  4; 
Masteb  and  SebvanTj  4;  Watebs. 

PARENT  AKD  CHIUD. 

See  Afpremtices;  Infants;  Seduc- 
tion. 


See  TaxbSj  S. 

PARIilAMENTABT  UiW. 

A  vote  of  a  city  board  over  which  it  is 
the  mayor's  duty  to  preside,  on  a  motion 
which  the  mayor  has  declared  out  of  order 
and  declined  to  put,  but  which  is  thereupon 
put  by  a  member  of  the  board  and  declaj-ed 
by  him  to  be  carried,  without  the  mayor's 
request  or  any  appeal  from  the  mayor's  de- 
cision, or  any  request  by  <him  to  put  the  mo- 
tion, is  wholly  ^oid,  although  four  of  the 
five  members  entitled  to  vote  have  cast  their 
votes  in  the  affirmative.  State,  Southey,  v. 
Lashar  (Ooan.)  197 

Notes  and  Briefs. 

Parliamentary  law;   functions  of  presid- 
ing officer;  right  of  member  to  put  motion. 

199 


See  AonoN  ob  Suit,  7,  8;  Bonds,  8. 


See  Cobfobations,  12-14, 17 ;  Evidencb, 
27. 


See    Bonds,   1,   2;    Public    Iicfbovb- 

liENTS. 


Notes  and  Briefs. 

Payment;  agent  taking  something  other 
than  money.  505 


See  also  Cabbiebs,  18;  Goubts,  5. 

A  statutory  penalty  will  not  be  im- 
posed except  when  the  case  is  brought  with- 
in the  strict  letter  of  the  law.  Little  Rock 
Sl  Ft.  S.  R.  Co.  V.  Oppenheimer  (Ark.)     353 


UITIE8. 

See  Watebs. 

PEST  HOU8EL 

See  Action   ob    Suit,    6;    Hospital; 
Municipal  Cobfobations,  3. 


Filing  of  Petition,  see  Time. 

See  also  Appeal  and  Ebbob,  26,  27,  29. 

1.  To  avail  one's  self  of  the  plea  that  a 
contract  was  champertous  it  must  be  plead- 
ed.   Croco    T.    Oregon    Short-Line    R.    Co. 
(Utah) 
44  L.  R.  A. 


2.  A  petition  in  an  aotion  against  an  in- 
dorser  of  a  bill  of  exchange  whidi  is  annexed 
thereto  need  not  aver  protest  of  the  bill  or 
waiver  of  protest,  where  the  bill  has  the 
words  "No  protest"  indorsed  on  its  face. 
CiUzens'  Bank  v.  Millett  (Ky.)  664 

3.  AllegSitione  that  a  certain  institution 
was  a  reputable  college,  and  that  suihcient 
evidence  of  that  fact  was  at  the  conmiand  of 
a  board  of  examiners  to  Whom  a  diploma 
from  that  college  was  presented,  and  that  the 
petitioner  furnished  evidence  satisfactory  to 
the  board,  are  not  sufficient  to  show  Uiat  the 
board  found  those  facts  so  as  to  make  a  peti- 
tion for  mandamus  good  on  demurrer.  Van 
Vleck  V.  Board  of  Dental  Examiners  (Cal.) 

635 

4.  An  averment  that  a  railroad  yard 
and  telegraph  office  were  maintained  "at"  a 
certain  city«  in  which  there  was  an  ordi- 
nance in  force  regulating  speed  and  signals 
of  trains,  and  that  a  telegraph  operator  was 
killed  vAu\t  passing  from  his  office  to  deliver 
an  order  to  a  train,  in  consequence  of  negli- 
gence in  running  a  train  in  violation  of  the 
ordinance,  sufficiently  shows  that  the  place 
of  injury  was  within  the  corporate  limits  of 
the  city.  Pittsburg,  C.  C.  A  St  L.  R.  Co.  v. 
Moore  (Ind.)  638 

6.  A  petition  against  a  railroad  company 
for  failure  to  rescue  a  passenger  who  fell,  or 
was  thrown,  from  a  train,  is  not  sufficient, 
when  it  does  not  allege  that  the  train  could 
have  been  stopped  to  rescue  him  without  risk 
of  collision  with  other  trains,  or  that  there 
was  any  means  by  which  the  trainmen  could 
have  procured  others  to  rescue  him.  Reed 
v.  Louisville  &  N.  R.  Co.   (Ky.)  823 

6.  Plaintiff  in  an  action  for  personal  in- 
juries need  not  specially  plead  damages 
which  are  the  natural  and  proximate  conse- 
quences of,  or  are  traceable  to,  and  neces- 
sarily result  from,  the  injury;  but  such  dam- 
ages may  be  recovered  under  the  general  al- 
legation of  the  complaint,  and  only  the  dam- 
ages which  are  not  the  probable  and  neces- 
sary result  of  the  injury  are  required  to  be 
specially  plraxled.  Croco  y.  Oregon  Short- 
Line  R.  Co.  (Utah)  285 

PIiEDGE. 

See  Bills  and  Notes,  8,   Notes  and 
Bbiefs;  Cobpobations,  11. 

POISON. 

See  also  Dbugoists  ;  Pboximate  Cause, 
3. 

Notes  and  Bbiefs. 


648 


Poisons;  liability  for  negligence  as  to. 

POLES. 

See  Highways,  6;  Injunction,  4. 

POLICE. 

Death  caused  by  accident  is  not  from 
natural  causes,  within  the  meaning  of  Cal. 
act  March  4,  1889,  9  7,  providing  an  insur- 
ance fund  for  the  families  of  policemen  who 
^^.    die  from  natural  causes.     Stevin  v.  Board 
285  I  of  Police  Pension  Fund  Comrs.  (Cal.)     114 
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PowBB— Public  Impbovembntb. 


See  Wbit  Ain>  Pbogess,  2. 

POWBB  OF  ATTOHNET. 

See  CONTBAOTSf   1. 

PREFERRED  8TO0K. 

See  BuiLOiKO  aud  Loan  AssociationSi 

1,2. 

PRESUMPTION* 

See  EviDKNCE^  1-10. 

PRUrOIPAL  AKD  AGENT. 

See  Brokers;  Carriers,  10;  Writ  and 
Process,  1. 

PRINCIPAL  AND  SURETY. 

See  also  Hospital,  1. 

A  surety  who  hae  been  obliged  to  pay 
the  obligation  can  prove  the  entire  debt 
against  the  insolvent  estaite  of  his  cosurety, 
and  receive  dividends  upon  the  entire  debt 
until  reimbursed  that  half  of  the  common 
burden  belonging  to  the  cosurety.  Pace  v. 
Pace   (Va.)  459 

PRIVILEGED  COMBIUNIOATIONS. 

See  Evidence^  19. 

PROCESS. 

See  Writ  and  Process. 

PRO  CONFESSO. 

See  Judgment,  2. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROSTITUTION. 

See   Constitutional  Law^  0;   Disob- 
DERLY  Houses. 

PROTEST. 

See  Banks,  14. 

PROXIMATE  CAUSE. 

See  also  Trespass. 

1.  An  injury  which  is  the  natural  oonee- 

Jiyence  of  negligence,  and  might  have  Been 
oreseen  and  reasonably  anticipated  as  the 
result,  is  due  to  that  negligence  as  the  proxi- 
mate or  direct  cause,  in  the  absence  of  inter- 
vening negligence.  Barrickman  v.  Marion 
Oil  Co.  (W.  Va.)  92 

2.  The  explosion,  and  not  the  act  of  one 
in  drawing  another  in  front  of  him  to  act  as 
a  shield  when  an  explosion  of  dynamite  by  a 
third  person  is  impending,  ib  the  proximate 
cause  of  such  other's  injuries  which  are  not 
shown  to  have  been  increased  by  such  act. 
Laidlaw  v.  Sage  (N.  Y.)  216 

3.  Negligence  in  failing  to  put  on  a  bottle 
a  label  marked  "Poison"  is  the  proximate 
cause  of  the  deeuth  of  an  irresponsible  child 
who  gets  the  bottle  from  a  mantel  where  its 
mother  had  left  it,  not  knowing  of  its  dan- 
gerous character,  and  drinks  the  contents. 
Wise  V.  Morgan  (Tenn.)  548 

4.  An  ordinary  wind  which  blows  broken 
44  L.  R.  A. 


glass  out  of  a  window  is  not  the  proximate 
cause  of  an  injury  caused  by  the  ndl  of  the 
glass,  when  there  was  negligence  in  leaving 
the  window  in  such  condition  that  the  glass 
WM  liable  to  fall  out.  Detzur  v.  B.  Stroh 
Brewing  Co.  (Mich.)  500 

Notes  and 


Proximate  cause;  what  is;  rule  of. 

217,  548 
PUBLICATION. 

See  Contempt. 

PUBUC  IMPROVEMENTS. 

See  also  Bonds,  1,  2;  CoNSTiTunoNAL 
Law,  3;  Contbacts,  11. 

1.  When  a  special  assessment  is  levied 
for  the  pavement  laid  under  a  contract^  con- 
taining a  guaranty  for  five  years  and  a  pro- 
vision for  repaving,  property  owners  may 
show  that  the  price  nominally  charged  for 
paving  was  really  charged  in  part  for  the 
guaranty  and  the  repaving,  and  thua  may 
keep  the  assessment  within,  the  fair  value  of 
the  paving  itself,  beyond  wjiioh  they  are  not 
chargeable.  State,  Wilson,  v.  Trenton 
(N.  J.  Err.  &  App.)  540 

2.  It  is  not  unlawful  for  municipal  au- 
thorities contracting  for  paving  a  street,  to 
embody  in  the  same  contract  provisions 
binding  the  contractor  to  guarantee  the  dur- 
ability of  the  pavement  for  five  years,  and  to 
repave  at  a  stated  price  all  openings  made 
in  the  street  during  the  same  time.  Id. 

3.  The  use  of  a  concrete  foundation  on 
which  a  cedar-block  pavement  has  been  laid 
for  a  vitrified  brid;  pavement  does  not  make 
the  improvement  a  case  of  ordinary  repairs, 
instead  of  a  repavement,  under  a  statute  re- 
quiring the  repairs  to  be  made  by  the  city. 
Robertson  v.  Omaha   (Neb.)  534 

4.  A  paving  contract  which  provides  that 
all  repairs  which  may  become  necessary 
within  ten  years  from  any  imperfection  in 
the  work  or  material  shall  be  at  the  expense 
of  the  contractor  is  not  in  violation  of  Neb. 
Comp.  Stat.  1891,  chap.  12a,  §  69,  which  pro- 
vides that  ordinary  repairs  must  be  paid  for 
by  the  city.  Id. 

5.  A  street-railway  company  is  included 
in  the  general  procedure  provided  by  the 
Houston  (Tex.)  city  charter,  §§  23c  et  seq., 
for  the  enforcement  of  assessments  for  street 
paving,  although  some  of  the  provisions  are 
stricUy  applics3)le  only  to  abutting  property, 
since  the  charter  expressly  creates  a  liability 
of  the  street-railway  company  to  assess- 
ment, and  there  is  no  distinct  procedure  pro- 
vided for  enforcing  it.  Storrie  v.  Houston 
City  Street  R.  Co.   (Tex.)  716 

6.  A  legislative  grant  to  municipal  cor- 
porations of  the  right  to  imrprove  public 
highways  at  the  cost  of  adjacent  property 
supposed  to  be  benefited  thereby  is  not  pro- 
hibited by  Tex.  Const,  art.  3,  §  48,  providing 
that  the  legislature  shall  not  levy  taxes  or 
impose  burdens  upon  the  people  except  to 
raise  revenue  sumcient  for  the  economical 
administration  of  the  government,  aa  that 
refers  to  taxes  and  burdens  imposed  by  the 


P0BLIO  MONBT— RaILBOADS. 


0U3 


legislature  itedf  with  a  view  to  the  adminis- 
tration of  the  state  government.  Id. 

Nona  AND  Bbdeto. 

Public  impTovements;  power  of  city  to 
bind  oontra<^r  to  repair  pavement  whidi  he 
makes: — (I.)  When  the  question  arises; 
<II.)  agreements  including  repairs;  (III.) 
agreements  constituting  mere  guaranty; 
(IV.)  single  agreements  for  construction 
■and  repair;  (V.)  8eparal>le  agreements; 
(VI.)   express  statutory  authority.  527 

Assessments  on  street  railways;  necessity 
of  benefits.  717 

PUBLIC  MONET. 

See  also  Banks,  16. 

A  deposit  of  public  moneys  by  a  treas- 
urer of  a  board  of  fire  and  water  commis- 
sioners, under  direction  of  the  board<  in  a 
bank  of  which  he  was  a  partner,  is  in  viola- 
tion of  Mich.  Pub.  acts  1875,  p.  158  (1  How. 
Ann.  Stat.  §§  424,  427),  prohibiting  on  offi- 
aer  to  mingle  public  money  with  that  of  him- 
self or  any  other  person,  or  to  receive,  di- 
rectly or  indirectly,  any  pecuniary  or  valua- 
ble consideration  as  an  inducement  for  the 
deposit  thereof.  Marquette  Fire  &  W. 
Comrs.  V.  Wilkinson  (Mich.)  493 

Notes  and  Briefs. 

Public  money;  deposit  of,  in  bank.      493 

PUBLIC  PURPOSE. 

See  Taxes^  3. 

4)UO  WARRANTO. 

An  information  in  the  nature  of  a  quo 
warranto  against  a  respondent  for  exercis- 
ing the  functions  of  an  office  to  which  he  has 
not  been  duly  elected  rests  in  sound  judicial 
discretion  and  may  be  denied  if  the  office  is 
of  small  importance  or  to  continue  for  a 
short  time  only,  but  not  when  the  office  is 
that  of  an  alderman  in  a  large  city  and  is  to 
continue  for  nearly  two  years.  State, 
Ooodell,  V.  McGeary  (Vt.)  440 

RAHAOAD  REUEF  ASSOCIATION. 

See  also  Contraots,  9,  10 ;  Masteb  and 
Servant,  1. 

Notes  and  Briefs. 

Railroad   relief  association;    validity   of 
contracts  of.  639,  645 

RAIUtOADS. 

See  also  Bonds,  3;  Carriers;  Injunc- 
tion, 6;  Master  and  Servant,  7,  9; 
Negligence,  4. 

1.  A  decree  requiring  the  operation  of  a 
leased  railroad  may  include  a  branch  road 
ovnied  by  the  lessee,  which  is  essential  to  the 
operation  of  the  other.  Southern  R.  Co.  v. 
Franklin  &  P.  R.  Co.  (Va.)  297 

2.  The  obligation  of  the  lessee  of  a  rail- 
road to  maintain  and  operate  the  road  dur- 
ing the  term  of  the  lease  is  a  necessary  im- 
plication, where  the  road  was  built  with  the 
aid  of  county  subscriptions  to  give  railroad 
44  L.  R.  A. 


connection  to  the  county  seat  and  with  the 
expectation  of  makin^f  the  lease,  while  the 
lease  provides  for  equipping  the  road  as  may 
be  necessary  to  its  use  and  enjoyment,  and 
that  the  receipts  shall  be  applied  to  the.  an- 
nual expenses  of  running  ilCe  road  and  keep- 
iDg  it  in  repair,  then  to-  reimburse  the  lessee 
for  the  annual  rent,  etc.,  although  there  is 
no  express  covenant  requiring  the  operation 
of  the  road.  Id. 

3.  The  lessor  of  a  railroad  is  not  liable 
to  third  persons  for  injuries  resulting  from 
the  negligent  operation  of  the  line  by  the 
lessee,  where  the  lease  is  general  in  its  termsi^ 
giving  an  exclusive  right  to  operate  the  road, 
without  reserving  any  control  over  it,  and  is 
authorized  by  statute.  Caruthers  v.  Kansas 
City,  Ft.  S.  &  M.  R.  Co.  (Kan.)  737 

4.  A  provision  of  an  ordinance  of  a  con- 
stitutional convention,  that  all  counties  sui)- 
scribing  to  stock  of  railroads  shall  do  so  sub- 
ject to  the  same  rules,  regulations,  and  re- 
strictions set  forth  in  the  charter  of  a  par- 
ticular company;  confers  no  affirmative  au- 
thority to  make  such  subscriptiona.  Wilkes 
County  V.  Call   (N.  C.)  252 

5.  A  general  provision  of  an  ordinance 
of  a  constitutional  convention,  that  capital 
stock  Off  a  railroad  company  may  be  created 
by  subscriptions  on  the  part  of  counties,  will 
not  of  itself  authorize  a  subscription  by  a 
particular  county.  Id. 

6.  Mere  legislative  authority  given  a 
railroad  to  receive  subscriptions  U>  stock 
from  municipal  corporations,  for  which  no 
consideration  is  given  and  which  there  has 
been  no  attempt  to  exercise,  is  not  a  con- 
tract, but  may  be  revoked  nt  aity  time.    Id. 

7.  A  crossing  by  a  street  railway  of  the 
tracks  of  a  steam  railroad  at  grade  should 
not  be  permitted  under  a  statute  forbidding 
it  when  irt  is  reasonably  practicable  to  avoid 
it,  where  an  overhead  crossing  would  cost 
only  $150,000  to  $200,000,  although  the  capi- 
tal of  the  street  railway  is  only  $500,000,  if 
it  expects  to  carry  3,000,000  passengers  an- 
nually, and  passenger  trains  on  the  railroad 
average  one  in  fourteen  minutes.  Chester 
Traction  Co.  v.  Philadelphia,  W.  &  B.  R.  Co. 
(Pa.)  209 

8.  An  imperious  necessity  for  an  addi- 
tional crossing  by  a  street  railway  of  the 
tracks  of  a  steam  railroad  at  grade  is  not 
shown  by  the  fact  that  traffic  has  so  in- 
creased that  its  present  crossings  are  not 
sufficient  to  enable  it  quickly  to  move  its 

Id. 


cars. 


Notes  and  Briefs. 


See  also  Injunction. 

Railroads;  compelling  operation  of.    297 

Liability  of  lessor  of  railroad  for  injuries 
caused  by  negligence  of  another  company  us- 
ing the  road  under  a  lease,  license,  or  other 
contract: — (I.)  General  principles  as  to; 
(II.)  under  railway  leases:  (o)  the  general 
rule;  [h)  application  to  particular  subjects; 
(c)  authority  to  lease  construction;  {d) 
effect  of  authority :  ( 1 )  conflict  of  opinion ; 
(2)   rule  requiring  special  statutory  exempt 
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tion;  (3)  rule  that  general  authority  to 
lease  is  sufficient;  (4)  necessity  of  entire 
comtrol  by  lessee;  (5)  Umitod  to  injuries  in 
operation  of  road;  (6)  operation  and  char- 
tor  duties  distinguished;  (III.)  under  run- 
ning privileges  or  arrangements;  (IV.)  un- 
der contracts  for  construction  or  otherwise; 
(V.)  under  ineffectual  attempt  to  consoli- 
date; (VI.)  occupation  must  be  authorized; 
(VII.)  injuries  to  employees;  (VIII.)  pro- 
visions for  joint  liability;  (IX.)  effect  of 
lease  or  other  contract  upon  failure  of  duty 
to  fence.  737 


1.  A  husband  cannot  himself  be  £uilty 
of  an  actual  rape  upon  his  wife,  on  account 
of  the  matrimonial  consent  which  she  has 
given,  and  which  ehe  cannot  retract  State 
V.  Haines  (La.)  837 

2.  A  man  jointly  indicted  with  another 
for  rape  of  the  wife  of  the  former  cannot  be 
convicted  after  the  other  h^s  been  acquitted, 
although  he  ifi  indicted  as  a  principal  in  the 
offense,  since  he  could  be  guilty  only  as  an 
aider  and  abettor.  Id. 

REAL  ESTATE  BROKER. 

See  Brokers. 

REAL  PROPERTY. 

See    also    Constitutional    Law,    4; 

COURTS,  4. 

1.  A  statute  permitting  a  registrar  of 
deeds  to  record  a  transfer  of  land  held  in 
trust,  upon  the  written  opinion  of  two  ex- 
aminers thaX  the  transfer  is  in  accordance 
with  the  true  intent  and  meaning  of  the 
trust,  which  registration  shall  be  conclusive 
in  favor  of  the  grantee,  merely  abrogates 
the  rule  which  requires  the  purchaser  of 
trust  property  to  see  to  the  application  of 
the  purchase  money,  and  does  not  confer  ju- 
dicial power  upon  the  registrar.  People, 
Deneen,  v.  Simon  (111.)  801 

2.  A  statute  making  a  judicial  determi- 
nation of  title  to  land  forever  binding  and 
conclusive  upon  all  persons  after  the  lapse 
of  two  years  may  be  given  effect  aguinst 
parties  to  the  proceeding  and  persons  who 
must  bring  legal  proce»lings  to  establish 
their  rights,  although  it  would  be  void  in 
favor  of  persons  in  possession  of  all  they 
claim  who  were  parties  to  the  proceeding. 

Id. 

3.  A  statute  providing  for  the  registra- 
tion of  land  titles  after  they  are  established 
in  a  court  of  equity  may  be  upheld  as  against 
all  upon  whom  service  of  process  is  properly 
made,  although  it  contains  a  void  provision 
permitting  judgment  against  a  resident  of 
the  state  notified  only  by  publication.     Id. 

4.  The  rule  of  law  as  to  the  notice  afford- 
ed by  the  registration  of  a  transfer  of  prop- 
erty which  is  subject  to  a  condition  or  trust 
may  be  changed  by  the  legislature.  Id. 

Notes  and  Briefs. 

Real  property;  reliance  on  recording  acts 
in  purchase  at  judicial  sale.  393 

44  L.  R.  A. 


REAROUMENT. 

See  Appeal  and  Ebbob,  31. 


See  also  Corpobations^  16;  Tazsb,  S, 
9. 

• 

1.  A  receiver  of  the  assets  of  a  foreign 
corporation  within  the  jurisdiction  of  the 
court  cannot  be  appointed  merely  because 
the  corporattion  is  insolvent^  if  the  court  has 
no  jurisdiction  over  the  subject-matter  of 
the  proceeding.  Condon  v.  Mutual  Reserve 
Fund  L.  Asso.   (Md.)  149 

2.  A  person  employed  to  cut  merchanta- 
ble timber  by  a  oontract  whioh  provides  for 
a  settlement  each  month,  but  for  the  reten- 
tion of  25  per  cent  of  the  amount  due  until 
the  sum  of  $500  shall  be  held  as  a  forfeiture 
for  the  satiffaetory  completion  of  the  job, 
is  a  contractor,  and  not  an  employee  or  per- 
son in  the  employ  of  the  owner  of  the  timber, 
within  the  meaning  of  Md.  act  1878,  chap. 
108,  providing  for  a  receiver  of  an  employer 
who  fails  to  pay  employees  as  reauired  by 
the  act.    Clark  v.  Rienninger    (Ma.)       413 

Notes  and  Briefs. 

Receivers;  right  of  action  in  other  Btates. 

261 
RECITALS. 

See  BoNDSj  5. 

RECORD. 

See  Appeal  and  Errob^  4-9. 

REDEMPTION. 

See  Mortgage,  4. 

REFORMATORY. 

See  IxFANTSj  3. 

REGISTRAR. 

See  Courts,  4;  Real  FROPEBTTy  U 

REINSTATEMENT. 

See  Action  ob  Suit,  9. 


See  Masteb  and  Sebvant,  1, 

REMITTITUR. 

See  New  Trial;  Trial,  10. 

REMOVAL  OF  CAUSES. 

See  Action  ob  Suit^  9. 

RENT. 

See  Landlobd  and  Tenant. 


See  also  Writ  and  Pbocess,  4,  Norss 
and  Briefs. 

An  action  of  replevin  will  not  lie  for 
a  corpse,  under  statutes  requiring  an  affida- 
vit in  replevin  to  state  the  unlawful  taking 
or  detention  of  "personal  goods  and  chat- 
tels," and  providing  tbat  a  judgment  for  de- 
fendant shall  be  for  a  return  of  the  property 
or  for  its  value.     Keyes  v.  Konkel   (Mich.) 

242 
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For  rteum^  of  contents  of  book,  see  S65 


See  also  Municipal  Ck>BPOBATioN8,  1. 

1.  A  sheriff  cannot  claim  a  reward  for 
making  an  arrest,  within  bis  county,  ol  a 
resident  thereof  for  a  felony  committed 
herein,  which  it  was  his  official  duty  to 
make.    Hogan  t.  Stopblet  (111.)  809 

2.  Extraordinary  efforts  and  the  incur- 
ring of  expense  not  covered  by  legal  fees  will 
not  entitle  an  officer  to  a  reward  for  nuik- 
ing  an  arrest  which  it  was  his  legal  duty  to 
make.  Id. 

Notes  Ain>  Bbobts. 

Reward;  offered  by  mumdpmlit^.        677 


See  BouiTDABixa. 

SAIiE. 

See  DamagsSj  1. 

SAIiT. 

See  Cabkikbs,  16«  17. 

8AVINOS  BANK. 

See  GUT;  Tbusts,  2. 

8EAI.ED  VERDICT. 

See  Trial«  12. 

8ECBETABT  OF  8TATB. 

See  Contracts^  1. 

8EDTTCTIOir. 

The  common-law  rule  that  aa  motion 
by  a  parent  for  the  seduction  of  a  daughter 
must  be  brought  in  the  capacity  of  a  master 
for  the  loss  of  her  services  as  a  servant,  al- 
though permitting  a  recovery  for  injury  sus- 
tained in  the  parental  relation,  was  the  rule 
of  a  legal  fiction  winch  is  abrogated  by  the 
Ksffisas  Code,  which  abolishes  fictions  in 
pleading  and  requires  a  statement  of  the  ac- 
tual facts  in  controversy.  Anthony  v.  Noo*^ 
ton  (Kan.) 


767 
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Seduction;  parent's  right  ol  action  for. 
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8EPARATIO]f. 

See  Abandonmsnt. 

8HABEHOLD£RS. 

See  COBPOBATIONSj  11. 


See  REWABDf  L 


See  Tbxspass. 

8HlPPIHO> 

See  CABBIE88,  A»  8. 

8II>BWAIiX. 

See  HiQHWAT*. 
44  L.R.  A« 


8IGNATUIII:. 

See  Evidence,  Notes  ahd 

8ITU8. 

See  Garnishment,  2. 


8PE0IFIC  PERFOBMANOB. 

See  also  Injunction,  6,  7. 

Hardship  will  not  prevent  specific  per- 
formance of  a  contract  which  was  fairly  and 
justly  made,  when  it  results  from  miscalcu- 
lation or  from  contingencies  which,  might 
have  been  foreseen,  and  for  which  the  com- 
plainant is  not  in  fault.  Southern  R.  Co. 
V.  Franklin  &  P.  R.  Ck).  (Va.)  297 

Notes  and  Briefs. 

Specific  performance;  of  oontraot  to  oper^ 
ate  railroad.  297 

8PE0IFI0  TAX. 

See  Taxes,  1. 

8TATE. 

See  alaj  Counties,  1. 

Notes  and  Briefs. 

State;  estoppel  of,  as  to  organization  of 
county.  122 

8TATE  IN8TIT17TION. 

1.  A  bequest  to  the  State  University  is 
subject  to  Cal.  Civ.  Code,  §  1313,  limiting 
charitable  gifts  to  one  third  of  the  distribu- 
table estate.    Re  Royer's  Estate  (Cal.) 

364 

2.  The  University  of  California,  created 
by  the  act  of  1868,  and  continued  and  de- 
clared to  be  a  public  trust  by  the  state  Con- 
stitution of  1879,  is  an  entity  capable  of  tak- 
ing by  bequest,  although  the  regents  are  by 
law  made  the  governing  body  under  a  separ- 
ate incorporation,  and  the  organic  act,  pro- 
viding in  terms  that  grants  and  gifts  may 
be  maide  to  the  regents  of  the  state,  does  not 
in  terms  provide  that  they  may  be  made  to 
the  university.  Id. 

8tate  17niveb8itie8. 

Notes  and  Briefs. 

State  universities;  as  quasi  corporations. 

365 

8TAT'irTE8. 

See  also  Legislature,  3;  Limitation 
OF  Actions;  Real  Property,  3. 

1.  A  bill  in  which  the  enacting  clause  is 
not  inserted  by  the  legislature  is  void  under 
a  constitutioittJ  provision  requiring  it  to 
contain  such  clause.  People  v.  Dettenthaler 
(Mich.)  164 

2.  The  clerk  of  one  branch  of  the  legisla- 
ture has  no  power  to  amend  a  bill  which  has 
been  sent  over  from  the  other  house,  so  as 
to  add  an  enacting  clause,  without  definite 
action  by  the  legislative  branch  upon  the 
matter.  Id. 

3.  A  constitutional  requirement  that  no 
bills  of  a  certain  kind  shall  be  passed  unless 
the  yeas  and  nays  on  the  second  and  third 
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rmMng  shmll  have  been  entered  on  the  jour- 
nal is  muidatory,  and  invalidates  all  stat- 
utes of  the  kind  referred  to  not  so  passed. 
Wilkes  County  v.  Call  (N.  C.)  252 

4.  A  statute  affecting  the  right  of  trial 
by  jury  is  general  legislation  which  must  bo 
uniform  tm'oughout  the  state,  under  Ohio 
Const,  art  2,  f  26.  Silberman  v.  Hey  (Ohio) 

264 

5.  A  statute  providing  that  toe  right  of 
trial  by  jury  shall  be  deemed  waived,  unless, 
a  certain  time  before  the  term  at  which  the 
issues  are  required  to  be  made  up,  a  demand 
for  a  jury  is  made,  attended  with  a  deposit 
of  money  for  the  jury  fund,  is  one  which  af- 
fects the  right  of  trial  by  jury,  and  must 
therefore  be  uniform  in  its  operfl[tion,  under 
Ohio  Const,  art.  2,  S  26.  Id. 

6.  Statutes  procured  by  a  railroad  oom- 
pany  for  its  own  benefit  will  be  strictly  con- 
strued against  it  Wilkes  Coun^  v.  Call 
(N.  C.)  252 

7.  The  maxim  noscitur  a  80oiia  has  no 
application  to  a  statute  which  is  too  plain 
to  admit  of  construction.  Brown  v.  Chicago 
4  N.  W.  R,  Co.  (Wis.)  679 

8.  That  a  statute  is  to  take  effect  only 
after  a  favorable  vote  by  counties  does  not 
make  it  void  as  an  attempt  to  delegate  legis- 
lative power  or  as  making  tiie  law  a  special 
one.    People,  Deneen,  V.  Simon  (111.)        801 

9.  Things  apparently  within  the  words 
of  a  statute  are  outside  of  its  purview  if 
there  was  no  intent  to  include  them.  Con- 
don V.  Mutual  Reserve  Fund  L.  Asso.  (Md.) 

149 
Notes  and  Bbiefs. 

Statutes;  rule  of  construction  of.         125 
Construction  of;  penal  laws.  353 

Constitutional  provisions  as  to  enactment. 

165 
Valid  in  part  only.  803 

Special,  as  to  jury  trial.  264 


See  Abandonment,  6. 

STOCK. 

See  Building  and  Loan  Assochations, 
1,  2. 

STOCKHOLDERS. 

See  Cobporations,  11. 

STREET  RAILWAYS. 

See  also  Cabbiers,  1,  3;  Contbacts,  11; 
Mandamus,  3;  Publio  Imfbovements, 
5;  Railroads,  7,  8;  Tbial,  5. 

The  gripman  of  a  cable  street^car  is  not 
guilty  of  negligence  in  failing  to  stop  or 
slacken  speed  upon  seeing  boys  standing  near 
the  curb,  12  feet  from  the  track,  in  the  street, 
in  front  of  the  car,  so  as  to  render  the  com- 
pany liable  for  injury  to  one  who  suddenly 
starts  to  run  across  the  track  after  the  car 
has  reached  a  point  where  it  cannot  be 
stopped  before  striking  him.  Rack  v.  Chi- 
cago  City  R.  Co.  (111.)  127 

44  L.  R.  A. 


Notes  and  BsiEn. 

Street  railways;    ratifloatioii  ci  ooDssnt 
to.  289 

Compelling  operation  ol 


See  HiOHWATS. 

SUBSORIPTIOir. 

See  Railboads^  4-^ 

SUHDAT. 

See  TnoB. 


See  EzBCUTiON. 


See  Pbinoipal  and  Subbtt. 

SURVIVAL. 

See  Death,  2. 


See  also  Cobpobations,  3,  Id. 

1.  Specific  taxes  within  the  meaning  of 
the  Michigan  Constitution,  which  appro- 
priates them  to  educational  funds  and  ex- 
cepts property  paying  such  taxes  from  the 
rule  of  uniformity,  do  not  include  an  ad 
valorem  tax  on  property  such  as  a  tax  on 
telegraph  and  telephone  lines  levied  by  a 
state  board  in  lieu  of  all  other  taxes.  Pin- 
gree  v.  Dix  (Mich.)  679 

2.  A  tax  on  telegraph  and  telephone  Unei 
under  Mich.  Pub.  Acte  1881,  No.  IBS  which 
is  levied  by  the  stete  board  at  the  average 
rate  of  taxes  (general,  municipal,  and  local) 
levied  throughout  the  trtete  during  the  pre- 
vious year,  in  lieu  of  all  other  taxes,  violates 
the  rule  of  uniformity  imposed  by  Mich. 
Const,  art.  14,  S  11,  as  the  rate  of  taxation  is 
determined  in  a  different  way  and  is  different 
Id  amount  from  that  imposed  upon  other 
property.  Id. 

3.  Publio  parks  maintained  at  public  ex- 
pense, and  buildings  and  appliances  neces- 
sary to  meet  the  demands  of  the  fire  de- 
partment of  a  city,  are  within  the  terms  of 
a  constitutional  provision  exempting  from 
taxation  public  property  used  for  public  pur- 
poses.   Owensboro  v.  Com.,  Stone  (Ky.) 

202 

4.  National  banks  doing  business  in  a 
st&te  are  subject  to  have  the  same  tax  im- 
posed upon  their  shares  of  stock  as  are  im- 
posed upon  the  shares  of  stock  in  state  banks 
whose  charters  were  passed  after  the  adop- 
tion of  a  stetute  making  the  charters  sub- 
ject to  amendment,  although  there  are  in  the 
stete  banks  not  subject  to  such  taxation  be- 
cause of  irrepealable  exemptions  in  their 
charters.  Deposit  Bank  v.  Daviess  County 
(Ky.)  825 

5.  The  aoceptence  by  a  bank  of  the  pro- 
visions of  a  stetute  fixing  ite  texes  at  a  cer- 
tain amount  which  shall  be  in  lieu  of  all 
other  texes,  which  statute  is  made  subject  to 
amendment  at  the  pleasure  of  the  legislature. 
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la  a  waiver  of  tax  ezemptiooa  in  its  charier; 
and  it  will  thereafter  be  subject  to  suoh  tax- 
action  as  the  legielature  sees  fit  to  impose 
upon  it;  and  a  repeal  of  the  new  statute  will 
not  reaiore  the  proviaiona  of  tho  old  one. 

Id. 

6.  Consent  in  writing  bv  basks  to  be  gov- 
-emed  by  the  provisions  of  a  statute  fixing 
the  rate  of  taxation  which  the  state  agrees 
shall  be  in  lieu  of  all  other  taxation  upon  the 
hanks  does  not  effect  an  irrevocable  contract, 
where  the  statute  expressly  provides  that  it 
ahall  be  subject  to  the  provisions  of  another 
Jaw  making  ail  grants  to  corporations  sub- 
ject to  amendment  at  the  pleasure  of  the 
legislature.  Id. 

7.  A  proviso  to  a  statute  making  privi- 
leges and  franchises  granted  to  corporations 
aubject  to  amendmeDt,  that  no  amendment 
shall  impair  other  rights  previously  vested, 
does  not  include  an  exemption  from  taxa- 
tion, since  that  is  a  franchise  and  as  such 
subject  to  amendment,  and  not  a  vested 
right  Id. 

8.  Taxes  against  the  real  estate  of  a  cor- 
poration will  be  entitled  to  preference  in 
payment,  in  case  the  corporation  goes  into 
the  hands  of  a  receiver.  Lamkin  v.  Baldwin 
A  L.  Mfg.  Co.  (Conn.)  7St5 

9.  Real  estate  of  a  corporation  which  has 
passed  into  the  hands  of  a  receiver  is  prop- 
erly listed  for  taxation  in  the  name  oil  the 
corporation,  where  the  right  of  possession 
only,  and  not  the  title,  vests  in  the  receiver. 

Id. 
Notes  and  Briefs. 

Taxes;  exemption  of  public  parks.        202 

On  national  banks;  exemptions;  repeal  of 

exemptions.  82G 

Specific;  ad  valorem;  uniformity.        679 

Preferred  claims  for.  787 


See  EviDEMOE,  6,   7,    12;    iNJXTNonoN, 
Notes  and  Bbiefs;  Taxes,  2. 


See    Highways,    5;    Injungtioit,    4, 
Notes  and  Briefs;  Taxes,  2. 


The  Sundays  are  to  be  counted  in  com- 
puting the  number  of  days  preceding  a  term 
•of  court  within  which  a  petition  must  be 
filed  to  make  it  returnable  to  that  term. 
Heard  v.  Phillips   (Ga.)  360 


See  Real  Propertt. 


See  Mortgage,  1,  2» 


See  False  Pretenses. 

TORRENS  IJLW. 

See  Constitutional  Law,  4;  Ooubt3, 
4 ;  Real  Propertt. 
44  L.  R.  A. 


TBADEHAME. 

See  also  Corporations,  2. 

Notes  and  Briefs. 

Tradename;    protection   of;    traoafer  of, 
with  goodwill  of  business.  841 


See  Public  Monetb. 

TBSSPA8S. 

See  also  Action  or  Suit,  2;  Evidbncs, 
22;  Writ  and  Process,  4. 

One  who  draws  another  in  front  of  him 
to  serve  as  a  shield  from  an  impending  ex- 
plosion cannot  be  held  liable  for  injuries  re- 
ceived by  the  latter  from  the  explosion,  if  it 
is  not  shown  that  the  injuries  were  increased 
by  such  act.    Laidlaw  v.  Sage  (N.  Y.)      216 


bee  also  Appeal  and  Error,  10;  Stat- 
utes, 4,  5. 

1.  An  action  for  injuries  caused  by  be- 
ing drawn  in  front  of  another  to  serve  as  a 
shield  from  an  impending  explosion  diould 
not  be  submitted  to  the  jury  in  the  absence 
of  any  evidence  beyond  mere  conjecture,  tend- 
ing to  show  that  plaintiff's  injuries  were 
thereby  inoreased.    Laidlaw  v.  Sage  (N.  Y.) 

216 

2.  For  the  purpose  of  showing  that  a  per- 
son's act  in  the  face  of  an  impending  explo- 
sion was  voluntary,  his  admission  that 
everything  he  did  was  imteniional  cannot  be 
submitted  to  tiie  jury  without  his  qualifying 
statements  denying  the  commission  of  the 
act  with  which  he  is  charged.  Id. 

3.  It  is  within  the  discretion  of  the  trial 
court  to  admit  a  portion  of  a  deposition  in 
chief  and  lAie  remainder  in  rebuttal.  Hoad- 
ley  V.  Savings  Bank  of  Danbury  (Conn.) 

321 
Queations  for  oonrt  or  Jnry. 
.  4.  The  question  of  negligence  in  leaving 
cracked  windows  above  a  sidewalk  is  for  the 
jury,  where  the  testimony  tends  to  show  a 
dangerous  condition  of  the  windows.  Det- 
zur  V.  B.  Stroh  Brewing  Co.  (Mich.)  500 

5.  The  question  whether  or  not  a  person 
riding  on  the  front  platform  of  an  electric 
street-car  took  such  precautions  to  avoid  in- 
jury as  tiie  obvious  and  usual  dangers  of  his 
position  required  is  for  the  jury,  where  the 
facts  are  disputed  or  are  susceptible  of  more 
than  one  conclusion.  Watson  v.  Portland  k 
C.  E.  R.  Co.  (Me.)  157 

6.  The  safety  and  suitability  of  a  plat- 
form used  by  a  railroad  company  for  unload- 
ing horses  from  a  car  is  a  question  for  the 
jury,  when  the  evidence  is  conflicting.  Chesa- 
peake &  O.  R.  Co.  V.  American  Exch.  Bank 
(Va.)  449 

7.  Negligence  in  maintaining  machinery 
in  a  dangerous  condition  by  allowing  a  set- 
screw,  which  projected  4  or  5  inches  from  a 
beam  and  revolved  so  rapidly  that  the  screw 
could  not  be  seen,  to  remain  unprotected, 
with  notice  that  the  structure  was  used  by 
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boyB  and  men  as  a  fishing  platform, — is  a 
question  for  the  jury.  Biggs  v.  Consolidat- 
ed Barb- Wire  Co.  (Kan.)  655 

8.  Whether  a  boy  fourteen  years  old  has 
sufficient  intelligence  to  render  him  capable 
of  contributory  negligence  is  a  question  for 
the  jury,  where  he  was  injured  by  being 
caught  by  a  set-screw  projecting  6  or  tt 
inc£»  from  a  beam  which  was  revolving  no 
fast  that  the  screw  could  not  be  seen.      Id. 

Instmoti  ens. 

9.  An  instruction  as  to  the  recovery  of 
damages  for  future  pain  and  suffering  is  Im- 
proper in  the  absence  of  any  evidence  to  war- 
rant it.     Wheeler  v.  Bocoe   (Iowa)         821 

Verdict. 

10.  A  trial  court  may  permit  the  filing  of 
a  remittitur  of  part  of  the  verdict,  and  en- 
ter judgment  for  the  balance.  Tucker  v. 
Hyatt  (Ind.)  129 

11.  To  authorize  a  judgment  for  plaintiff 
upon  a  special  verdict  in  an  action  for  ma- 
licious prosecution,  the  verdict  need  not 
state  that  the  prosecution  was  without  prob- 
able cause,  since  that  is  a  question  for  the 
court.  Id. 

12.  The  dissent  from  a  sealed  verdiot  by. 
one  juror  when  the  jury  is  polled,  after  seal- 
ing a  verdict  axul  separating,  on  the  ground 
that  he  did  not  agree  to  it  except  because  he 
thought  he  was  obliged  to,  makes  it  neces- 
sary to  discharge  the  jury,  and,  if  they  are 
sent  out  again  and  render  a  verdict,  it  will 
not  be  sustained.    Kramer  v.  Kister  (Pa.) 

432 

Notes  and  Bbiefs. 

Trial;  rule  as  to  submitting  case  to  jury. 

217 

By  jury;  special  law  as  to.  264 

Correction  of  verdict;  polling  jury  on 
sealed  verdict.  432 

TBICTCUB. 

See  Bicycle  ;  Highwats,  3,  4. 

TROLLEY. 

See  Carriers,  1;  Evidence,  9. 

TRUSTS. 

See  also  Banks,  15,  16;  Gift;  Insur- 
ance, 19-21. 

1 .  The  statute  of  uses  i-s  not  a  part  of  the 
law  of  Nebraska.  Farmers'  &  M.  Ins.  Co.  v 
Jensen  (Neb.)  861 

2.  A  deposit  in  a  savings  bank  in  trust 
for  the  owner  of  the  money  and  another  per- 
son as  joint  owners,  subject  to  the  order  of 
either,  and  the  balance  at  the  death  of  either 
to  belong  to  the  sui'vivor,  constitutes  a  valid 
declaration  of  trust,  wnich  transfers  to  the 
trustee  the  legal  title  for  the  benefit  of  the 
survivor  as  to  the  balance  of  the  fund  re- 
maining in  bank  at  the  death  of  either,  even 
though  the  settlor  retains  possession  of  the 
bank  book.     Milholland    v.    Whalen    (Md.) 

205 

3.  A  trust  deed  prompted  by  intemperate 
and  improvident  habits  of  the  gran  tor,  creat- 
44  L.  R.  A. 


ing  a  trust  to  pay  the  income  to  him  during 
life  and  at  his  death  to  convey  to  certain  per- 
sons, without  reserving  any  power  of  revoca- 
tion, makes  an  irrevocable  trust.  Wilson  v. 
Anderson  (Pa.)  542 

4.  An  intent  to  revoke  a  trust  created 
by  deed  is  not  shown  by  a  will  which  does  not 
mention  it  but  revokes  "all  other  wills,'' 
where  tlie  testator  has  for  years  treated  the 
deed  as  in  full  force,  and  has  other  real  and 
personal  estate  not  covered  by  the  deed  on 
which  the  will  operates.  Id. 

Notes  and  Briefs. 

Trusts;  how  created.  205> 

Created  by  parol;  in  policy  ol  Insurance. 

384 

Trustee  as  debtor;  following  tnist  funds. 

494 

Effect  of  statute  of  uses.  861 

UNBORH  CHILDREN. 

See  Deeds,  Notes  and  Brikto. 

UNIVERSITIES. 

See    State  Institution;    Statb  Uni- 
vEBsiTiss,  Notes  aitd  BsiKra. 

USAGE. 

See  Evidence,  4. 


See  Trusts,  1. 

VERDICT. 

See  Trial,  10-12,  Nom  ahd  Brxets.. 

VICE. 

bee  Disorderly  Houses,  2. 

VOTERS  AND  ELECTIONS. 

See  also  Officers,  Notes  and  Briefs. 

1.  The  ineligibility  of  a  person  who  re- 
ceived the  majority  of  the  votes  cast  for  an 
office  does  not  entitle  the  minority  candidate 
to  the  office, — at  leaat  when  those  who  voted 
for  the  former  did  not  know  of  his  ineligi- 
bility.   State,  Goodell,    v.    McGeary    (Vt.) 

446 

2.  Building  and  furnisfhing  a  new  house^ 
with  the  purpose  of  living  in  it,  does  not 
render  the  owner  an  inhabitant  of  the  ward 
in  which  it  is  situated,  for  the  purpose  of  be- 
coming an  elector  therein,  so  long  as  he  con- 
tinues, with  his  wife,  the  actual  oocupan<7 
of  leased  premises  in  another  ward.  1<L 

WAGER. 

See  INSTTRANCE,  18. 

WAGES. 

See  Heoeivers,  2. 


See  Master  and  Seryart,  L 

WARRANTY. 

See  Damages,  1. 

WASTE.    . 

See  Life  Tenants. 


Waters— Yeas  and  Nats. 


909 


See  also  Action  or  Suit,  5;  Bound ab- 
lES;  Canals;  Contbacts,  7;  Mxtnici- 
PAL  Corporations,  2;  Notice,  1. 

An  ordinance  granting  tibe  exduaive 
privilege  to  construct  and  maintain  water- 
works within  the  corporate  limits  of  the 
town,  and  the  exclusive  use  of  its  streets,  al- 
leys, sidewalks,  public  grounds,  streams, 
and  bridges,  is  within  the  condemnation  of 
N.  C.  Const,  art.  1,  9  31,  declaring  that  "per- 
petuities and  monopolies  are  contrary  to  the 
genius  of  a  free  state  and  ought  not  to  be 
Allowed."    Thrift  v.  Elizabeth  City  (N.  C.) 

427 
Notes  and  Briefs. 

Waters ;  what  constitutes  a  natural  water- 
<»urse;  rule  as  to  surface  water.  729 


See  HiQHWATS,  1, 2. 

ivHiFUIi  ikjurt. 

See  Negligence,  4. 
See  Damages,  2. 


See  also  Stats  Institution,  1;  Trusts, 
4. 

A  ooonty  court  has  no  jurisdiction,  af- 
ter the  end  of  the  term  at  which  it  has  ad- 
mitted a  will  to  probate,  to  admit  a  codicil 
which  is  entirely  inconsistent  with  the  origi- 
nal will,  where  the  statutes  provide  for  va- 
-cating,  reversing,  or  annulling  a  decree  pro- 
bating a  will  only  by  appeal  to  the  circuit 
oourt,  or  application  to  equity  to  impeach 
the  judgment.  Couchman  y.  Coucnman 
(Ky.)  130 

Notes  and  Briefs. 

Wills;  probate  of,  as  an  entirety;  sepa- 
rate probate  of  codicil.  137 

Nature  of  testamentary  instrument.      542 


See  Proximate  Cause,  4. 

WINDOWS. 

See  Negligence,  3;  Trial,  4. 

1VITN£8SE8. 

See  also  Execution. 

1.  One  holding  a  deed  of  real  estate  and 
Buing  for  possession  thereof  is  not  an  indor- 
see, asAignee,  or  transferee  of  a  bond  for  ti- 
tles given  by  a  person  since  deceased  to  hit 
44L.B.A. 


grantors,  within  the  meaning  of  a  statute 
forbidding  testimony  by  the  opposite  party 
as  to  transactions  with  deceased  in  suits  by 
such  indorsees,  assignees,  and  transferees. 
Heard  v.  Phillips  (Ga.)  369 

2.  One  accused  of  holding  another  in 
front  of  him  as  a  sfhield  from  an  impending 
explosion  cannot,  on  cross-examination  in  a 
suit  for  damages  for  the  injuries,  be  shown 
not  to  have  exhibited  proper  sympathy  or 
paid  proper  attention  to  plaintiff  after  the 
injury.    Laidlaw  v.  Sage     (N.  Y.)  216 

Notes  and  Briefs. 

Wife  as  witness  against  husband.        311 

WBIT  AND  PROCESS. 

See  also  Constitutional  Law,  6;  Con- 
tracts, 1. 

1.  An  agent  of  a  foreign  life  insurance 
company,  who  comes  into  the  state  to  ex- 
amine the  conditions  under  which  a  death 
occurred,  and  who  submits  a  proposition  to 
compromise  the  claim,  is  an  agent  on  whom 
service  of  process  may  be  made,  under  Shan- 
non's (Tenn.)  New  Code,  9§  4543,  4546. 
Connecticut  Mut.  L.  Ins.  Co.  v.  Spratley 
(Tenn.)  442 

2.  The  existence  of  a  power  of  attorney 
by  which  a  foreign  insurance  company  au- 
thorized service  of  process  to  be  made  on  the 
secretary  of  state  does  not  preclude  service 
on  an  agent  as  authorized  by  Tenn.  act  1887 

Id. 

3.  The  service  on  a  foreign  insumnce 
company  as  garnishee  is  governed  by  18  Del. 
Laws,  chap.  681,  providing  for  garnishment 
of  a  corporation  by  service  upon  the  presi- 
dent, treasurer,  cashier,  or  paying  clerk,  and 
not  by  16  Del.  Laws,  chap.  140,  providing  for 
the  appointment  by  a  foreign  insurance  com- 
pany of  a  person  or  agent  upon  whom  service 
of  process  may  be  made.  National  Bank  v. 
Furtick   (Del.)  115 

4.  To  break  and  enter  a  dwelling  house 
for  the  purpose  of  serving  a  writ  of  replevin, 
after  admittance  has  been  demanded  and  re- 
fused, constitutes  the  officer  a  trespasser. 
Kelley  v.  Schuyler  (R.  I.)  436 

Notes  and  Briefs. 

Writ,*  right  to  break  and  enter  doors  to 
serve.  435 

Service  on  foreign  corporation.  115 

Substituted  service  to  give  jurisdiction. 

442 
TEAS  AND  HATS. 
See  Statutes^  S. 
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OASES  IN  44  L.  R  A. 


44  L.  R.  A.  33,  JAMES  v.  RAPIDES  LUMBER  CO.  50  La.  Ann.  717,  23  So.  469. 
Master's  Auty  to  'vrarn  servant  of  dangrers. 

Cited  in  Daly  v.  Kiel,  106  La.  173,  30  So.  254,  holding  master  liable  for  in- 
suffieiently  warned  servant  injured  while  working  in  gravel  pit,  by  caving  in  of 
earth. 

Cited  in  footnotes  to  Ribich  v.  Lake  Superior  Smelting  Co.  48  L.  R.  A.  649, 
which  holds  master  required  to  instruct  employee  as  to  nature,  force,  and  prob- 
able effect  of  explosion  of  molten  metal  on  contact  with  water;  Cincinnati,  N.  O. 
&  T.  P.  R.  Co.  V.  Gray,  50  L.  R.  A.  47,  which  sustains  railroad  company's 
duty  to  instruct  employees  or  promulgate  rules  as  to  operation  of  automatic 
switches;  McLaine  v.  Head  &  D.  Co.  58  L.  R.  A.  462,  which  denies  master's 
duty  to  warn  wdrkman  in  trench  before  dumping  in  dirt. 

Cited  in  notes  (48  L.  R.  A.  97)  on  right  of  servant  to  recover  for  injuries 
caused  by  projecting  screws  in  shaft  and  other  moving  machinery;  (48  L.  R. 
A.  377)  on  duty  of  master  as  to  employment  of  his  servants;  (48  L.  R.  A.  544) 
on  effect  of  assurance  of  safety  given  by  master  or  coservant;  (46  L.  R.  A.  47, 
75)  on  right  of  servant  to  recover  damages  from  persons  other  than  his  mas- 
ter for  injuries  received  in  performance  of  duties;  (47  L.  R.  A.  162,  105)  on 
volenti  non  fit  injuriaj  as  defense  to  actions  by  injured  servants. 

Distinguished  in  Jenkins  v,  Maginnis  Cotton  Mills,  51  La.  Ann.  1018,  25  So. 
643,  holding  master  not  responsible  for  injury  to  servant  who  voluntarily  assumed 
a  dangerous  method  of  operating  machine. 

Annotation  in  44  L.  R.  A.  33,  referred  to  with  approval  in  North  Birming- 
ham Street  R.  Co.  v.  Wright,  130  Ala.  425,  30  So.  360,  holding  superintendent  of 
railroad  not  negligent  in  failing  to  warn  engineer  of  location  of  telegrapli 
poles,  plainly  visible,  along  track. 

Injuries  to  servants  obeyinir  orders. 

Cited  in  note  (48  L.  R.  A.  753)  on  servant's  right  of  action  for  injuries  received 
in   obeying   direct   command. 

Risks  of  employment. 

Cited  in  Adolff  v.  Columbia  Pretzel  &  Baking  Co.  100  Mo.  App.  208,  73  S.  W. 
321,  holding  it  question  for  jury  whether  one  ordered  to  perform  a  known  danger- 
ous service  assumes  risk  thereof. 

Cited  in  footnote  to  Cudahy  Packing  Co.  v.  Marcan,  54  L.  R.  A.  258,  which  holds 
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risk   of   block   on   which   minor   employee   works,   slipping   on   greasy   floor,  as- 
sumed. 

Doctrine  of   vice   principalship. 

Cited  in  notes  (51  L.  R.  A.  518,  550,  557)  on  vice  principalship  considered  witii 
reference  to  superior  rank  of  negligent  servant;  (54  L.  R,  A.  96)  on  vice  princi- 
palship  as  determined  with  reference  to  character  of  act  'which  caused  injurj. 

44  L.  R,  A.  90,  L'HOTE  v.  NEW  ORLEANS,  51  La.  Ann.  93,  24  So.  608. 
Municipal  powers  -witH  reference  to  honses  of  111   fame. 

Cited  in  footnotes  to  State  v.  Chauvet,  51  L.  R.  A.  630,  which  holds  covered 
w^agon  moving  from  place  to  place  a  house  within  prohibition  against  house.^ 
of  ill  fame;  Ogden  v.  Madison,  55  L.  R.  A.  506,  which  sustains  city's  power  to 
impose  penalty  for  keeping  house  of  ill  fame,  though  misdemeanor  und^^r  stato 
statute. 

44  L.  R.  A.  92,  BARRICKMAN  v.  MARION  OIL  CO.  45  W.  Va.  634,  32  S.  E. 

327. 
l^iablllty   for   escape   and   explosion   of   dangrerons   substances. 

Cited  in  Indiana  Natural  &  Illuminating  Gas  Co.  v.  Long,  27  Ind.  App.  227. 
59  N.  E.  410,  holding  natural  gas  company  liable  for  damages  cau.*^ed  through  ik'*;- 
ligent  increase  in  pressure  of  gas  furnislied  customers;  Paden  v.  Van  Blarcoiv. 
100  Mo.  App.  197,  74  S.  W.  124,  holding  it  question  for  jury  whether  house 
owner  was  negligent  in  not  testing  valves  in  range  before  turning  on  jyas. 

Cited  in  footnotes  to  McKenna  v.  Bridgewater  Gas  Co.  47  L.  R.  A.  790,  which 
denies  gas  company's  liability  for  explosion  due  to  blundering  act  of  employee 
of  other  company;  Purdy  v.  Westinghouse  Electric  &  Mfg.  Co.  51  L.  R.  A.  881, 
which  holds  use  of  barrels  formerly  containing  explosive  substance,  for  ship- 
ping iron,  not  render  one  liable  for  injury  to  employee  by  explosion. 

Dcflrree  of  care  reqvired   to  prevent  accident. 

Cited  in  McVey  v.  Chesapeake  &  O.  R.  Co.  46  W.  Va.  115,  32  S.  E.  1012,  hold- 
ing fact  that  pedestrians  are  accustomed  to  travel  on  railroad  at  particular  place 
imposes  duty  of  greater  precaution  in  operation  of  trains  there. 

44  L.  R.  A.  101,  STEWART  v.  NORTHERN  ASSUR.  CO.  45  VV.  Va.  734,  32  S.  E. 

218. 
Garnishment. 

Cited  in  footnotes  to  Strause  Bros.  v.  JEtna  Ins.  Co.  48  L.  R.  A.  452,  which 
holds  debt  of  insurance  company  for  loss  in  another  state,  without  situs  where 
company  has  agent,  for  garnishment  purposes,  in  third  state;  Hawley  v.  Hurd, 
52  L.  R.  A.  195,  which  sustains  discrimination  between  banks  in  and  out  of 
state  as  to  attachment  of  negotiable  paper  by  trustee  process;  Tootle  v.  Cole- 
man, 57  L.  R.  A.  120,  which  holds  right  to  garnish  debtor  not  limited  to  situs  of 
chose  in  action;  Pennsylvania  R.  Co.  v.  Rogers,  62  L.  R.  A.  178,  which  liold* 
nonresident  summoned  as  garnishee  while  temporarily  within  state  not  subject 
to  further  proceedings  unless  he  has  property  within  state. 

Common-laiT  disability  of  ninrried  D^^onian. 

Cited  in  Mynes  v.  MjTies,  47  W.  Va.  698,  35  S.  E.  935,  concurring  opinion  by 
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Dent,  J.,  who  holds  common-law  disability  of  husband  and  wife  to  enter  into 
valid  contracts  with  each  other  during  coverture  not  abrogated. 

44  L.  R.  A.  107,  STEELSMITH  v.  GARTLAN,  45  W.  Va.  27,  29  S.  E.  978. 
Oil  and  g§kn  leases. 

Cited  in  i:clipse  Oil  Co.  v.  South  Penn  Oil  Co.  47  W.  Va.  106,  34  S.  E.  923, 
holding  former  lessee's  payment  of  commutation  money  for  a  past  term  not  con- 
sideration for  future  royalty  as  against  lessor;  Lawson  v.  Kirchner,  60  W.  Va. 
348,  40  S.  E.  344,  holding  lease  of  tract  of  land  for  oil  and  gas  purposes,  con- 
tingent and  conditional  sale  of  the  oil  and  gas  in  place;  Foster  v.  Elk  Fork 
Oil  &  Gas  Co.  32  C.  C.  A.  563,  61  U.  S.  App.  576,  90  Fed.  181,  holding  lease  in 
consideration  of  share  of  oil  produced,  work  being  abandoned  after  completion 
of  dry  well  within  stipulated  time,  inoperative;  Muggins  v.  Daley,  48  L.  R.  A. 
324,  footnote  p.  320,  40  C.  C.  A.  18,  99  Fed.  612,  holding  oil  and  gas  lease  for- 
feited by  failure  to  bore  well  within  time  specified;  Barnsdall  v.  Boley,  119  Fed. 
200,  holding  oil  lease  not  perpetuated  by  drilling,  within  stipulated  time,  of 
well  producing  small  quantity  of  oil,  under  stipulation  for  continuation  as  long 
as  oil  or  gas  is  produced  in  paying  quantities;  Urpman  v.  Lowther  Oil  Co.  53  W. 
Va.  505,  97  Am.  St.  Rep.  1027,  44  S.  E.  433,  canceling  oil  lease  where  facts 
showed  intent  on  part  of  lessee  to  abandon;  Haskell  v.  Sutton,  53  W.  Va.  224, 
44  S.  E.  533,  dissenting  opinion  by  Dent,  J.,  who  holds  that  oil  lessee  has  no 
property  in  the  oil  in  place. 

Cited  in  footnotes  to  Parish  Fork  Oil  Co.  v.  Bridgewater  Gas  Co.  59  L.  R.  A. 
566,  which  holds  vested  interest  in  oil  not  vested*  in  lessees  by  mere  drilling  of 
well  and  discovery  of  oil ;  Gadbury  v.  Ohio  &  I.  Consol.  Natural  &  Illuminating 
Gas  Co.  62  L.  R.  A.  895,  which  holds  forfeiture  of  gas  lease  for  breach  of  con- 
dition subsequent  sufficiently  shown  to  give  equity  jurisdiction  by  failure  for 
long  time,  without  apparent  excuse,  to  develop  the  property. 

Distinguished  in  Harness  v.  Eastern  Oil  Co.  49  VV.  Va.  243,  38  S.  E.  662, 
holding  lease  of  two  contiguous  tracts  owned  by  husband  and  wife,  proceeds  pay- 
able to  both  lessors  with*  royalty  to  joint  credit,  joint  lease  as  between  lessors 
and  lessees;  Parish  Fork  Oil  Co.  v.  Bridgewater  Gas  Co.  51  W.  Va.  589,  59  L.  R. 
A.  569,  42  S.  E.  655,  upholding  lessor's  right  to  lease  to  another  after  lessee's 
abandonment  of  well  for  eighteen  months;  Henne  v.  South  Penn  Oil  Co.  52  W. 
Va.  199,  43  S.  E.  147,  holding  lessee  drilling  "dry  hole"  and  then  taking  away 
machinery  entitled  to  reasonable  time  to  return  and  continue  operations  under 
lease. 

44  L.  R.  A.  114,  SLEVIN  v.  POLICE  PENSION  FUND  COMRS.  123  Cal.  130, 
55  Pac.  785. 

44  L.  R.  A.  115.  NATIONAL  BANK  v.  FURTICK,  2  Marv.   (Del.)    35.  69  Am. 

St.  Rep.  99,  42  Atl.  479. 
Riarhts  of  nonresident   debtors  and  ararnlsliees. 

Cited  in  Smith  v.  Armour,  1  Penn.  (Del.)  366,  40  Atl.  720,  holding  that  for- 
eign attachment  will  not  lie  under  statute  for  action  sounding  in  tort;  McKinney 
V.  Mills,  80  Minn.  481,  81  Am.  St.  Rep.  278,  83  N.  W.  452,  directing  discharge  of 
g;arni8hee  process  served  on  nonresident  garnishee  while  temporarily  in  state, 
plaintiff  and  defendants  also  being  nonresidents;  Gilbert  v.  Hewetson,  79  Minn. 
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336,  79  Am.  St.  Rep.  486,  82  X.  W.  655,  holding  that  causes  of  action  agains. 
nonresident  pass  to  receiver  of  creditor  appointed  by  court  of  state  of  creditor^ 
residence;  Strause  Bros.  v.  -^tna  F.  Ins.  Co.  126  N.  C.  230,  48  L.  R.  A.  454. 
footnote  p.  452,  35  S.  E.  471,  holding  debt  of  insurance  company  for  loss  in 
another  state,  without  situs  where  company  has  agent,  for  garnishment  purposes, 
in  third  state;  Boyle  v.  Musser-Sauntry  Land,  -Logging  &.  Mfg.  Co.  88  Minn.  462. 
97  Am.  St.  Rep.  538,  93  N.  W.  520,  holding  that  execution  on  judgment  againsiit 
nonresident  will  not  be  stayed  pending  determination  of  foreign  attachment  suit. 
Cited  in  footnotes  to  Balk  v.  Harris,  45  L.  R.  A.  257,  which  holds  debtor  gar- 
nished outside  of  state  not  protected  in  paying  debt  after  returning  to  domicil; 
Tootle  V.  Coleman,  57  L.  R.  A.  120,  which  holds  right  to  garnish  debtor  not 
limited  to  situs  of  chose  in  action. 

44  L.  R.  A.  122,  PEOPLE  ex  rel.  ATTY.  GEN.  v.  ALTURAS  COUNTY,  6  Idaho, 

418,  55  Pac.  1067. 
'When  conrt  ^rill  decline  to  examine  conatltvtlonal  qveationa. 

Cited  in  McOinness  v.  Davis,  7  Idaho,  668,  65  Pac.  364,  refusing  to  consider 
question  of  constitutionality  of  revenue  act,  record  failing  to  show  any  injus- 
tice done  complainant;  Holmberg  v.  Jones,  7  Idaho,  759,  65  Pac.  563,  raising, 
but  not  deciding,  question-  whether  constitutional  amendment  adopted  by  peo- 
ple is  open  to  attack  on  ground  that  submission  was  not  legally  authorized  by 
legislature. 

Batopi*el    lUi    applied    to    nmniclpalltlea. 

Cited  in  Simpson  v.  Stoddard  County,  173  Mo.  465,  holding  county  estopped 
from  asserting  irregularities  in  private  sale  of  swamp  lands  after  acquiescence 
therein  for  thirty  years. 

44  L.  R.  A.  124,  PEOPLE  ex  rel,  KASSON  v.  ROSE,  174  111.  310,  51  N.  E.  246. 
Constrvction  of  ordinances  and  contracts. 

Cited  in  People's  Gaslight  &  Coke  Co.  v.  Hale,  94  111.  App.  420,  holding  that 
courts  will  not  go  beyond  plain  and  explicit  words  of  ordinance  in  construing  it. 

Cited  in  footnotes  to  Re  Hogan,  45  L.  R.  A.  166,  which  holds  contract  guar- 
anteeing a  certain  revenue  per  acre  from  crops,  insurance;  Holmes  v.  Phenix 
Ins.  Co.  47  L.  R.  A.  308,  which  holds  damage  by  hail  accompanied  by  wind  storm 
not  covered  by  policy  against  wind  storms. 

44  L.  R.  A.  127,  RACK  v.  CHICAGO  CITY  R.  CO.  173  HI.  289,  50  N.  E.  668. 
Care  required  in   rnnninv  car«  in  streets. 

Cited  in  Springfield  Consol.  R.  Co.  v.  Puntenney,  200  111.  16,  65  N.  E.  442, 
Affirming  101  111.  App.  98,  holding  question  to  car  driver  whether  he  had  used 
due  care  to  prevent  collision  properly  excluded;  West  Chicago  Street  R.  Co.  v. 
Schwartz,  93  111,  App.  396,  holding  that  motorman  seeing  seven-year-old  boy 
approaching  track  has  right  to  assume  he  will  stop  before  crossing;  Elwood  Elec- 
tric Street  R.  Co.  v.  Ross.  26  Ind.  App.  262,  58  N.  E.  535,  holding  ten-mile  speed 
of  street  car  along  city  street  not  of  itself  negligence;  Chicago  City  R.  Co.  v, 
Fennimore,  99  111.  App.  175,  holding  rate  of  speed,  although  not  of  itself  neg- 
li^'ent,  may  be  considered  by  jury  with  other  evidence  tending  to  establish  neg- 
ligent operation  of  cars;   Chicago  Union  Traction  Co.  v.  Browdy,  206  111.  618, 
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69  N.  E.  570,  and  Chicago  City  R.  Co.  v.  Abler,  107  111.  App,  404,  holding  street 
car  company  not  liable  for  unavoidable  collision  due  to  sudden  turning  of  wagon 
in  front  of  car. 

Cited  in  footnote  to  Sample  v.  Consolidated  Light  &  R.  Co.  57  L.  R.  A.  186, 
which  requires  high  degree  of  care  from  motorman  to  prevent  injury  to  small 
children. 

Distinguished  in  Chicago  City  R.  Co.  v.  Tuohy,  196  111.  410,  58  L.  R.  A.  272, 
footnote  p.  270,  63  N.  E.  997,  holding  question  for  jury  whether  motorman  kept 
proper  lookout  for  child  slowly  approaching  track. 

Rule   as    to    taking    case    from    Sury, 

Cited  in  Offutt  v.  World's  Columbian  Exposition,  175  111.  475,  51  N.  E.  651, 
holding  "scintilla  rule  of  evidence"  not  in  force  in  Illinois;  Marshall  v.  John 
Grosse  Clothing  Co.  184  111.  425,  75  Am.  St.  Rep.  181,  56  N.  E.  807,  holding  that 
where  there  was  no  evidence  tending  to  support  any  defense  to  action  for  rent, 
jury  was  properly  instructed  to  find  for  plaintiff;  Groszewski  v.  Chicago  Sugar 
Ref.  Co.  84  111.  App.  686;  Barnes  v.  Western  Wheel  Works,  84  111.  App.  653; 
Gravadahl  v.  Chicago  Ref.  Co.  85  111.  App.  345;  Roberts  v.  Chicago  &  G.  T.  R. 
Co.  78  111.  App.  530, —  holding  case  should  have  been  submitted  to  jury  where 
there  was  evidence  tending  to  prove  plaintifTs  case;  Swift  v.  Zerwick,  83  111. 
App.  562;  Chicago  &  E.  I.  R.  Co.  v.  Stonecipher,  90  111.  App.  512;  Norton  Bros. 
V.  Nadebok,  92  111.  App.  545;  North  Chicago  Street  R.  Co.  v.  Hoffart,  82  111. 
App.  541, —  holding  case  properly  submitted  to  jury,  where  evidence  of  plaintiff 
tended  to  prove  defendant's  negligence;  Illinois  C.  R.  Co.  v.  Batson,  81  111.  App. 
154,  sustaining  instruction  to  find  for  defendant  where  there  was  no  evidence 
tending  to  show  person  killed  by  railroad  train  used  due  care  to  prevent  accident; 
Cohen  v.  Chicago  &  N.  W.  R.  Co.  104  111.  App.  322,  holding  case  improperly  taken 
from  jury  where  evidence  showed  omission  to  ring  bell  or  blow  whistle,  and 
other  omissions  alleged  to  have  been  negligent;  Nolan  v.  Morris,  108  111.  App.  263, 
holding  case  properly  taken  from  jury  where  evidence  merely  showed  that  injured 
person  was  struck  by  omnibus,  and  did  not  show  negligence  of  driver;  Chicago 
Title  &  T.  Co.  V.  Standard  Fashion  Co.  106  111.  App.  139,  holding  case  properly 
taken  from  jury  where  stranger  pried  open  elevator  door,  pulled  cable,  and  was 
in  some  unknown  manner  killed  by  the  ascending  car. 


44  L.  R.  A.  129,  TUCKER  v.  HYATT,  161  Ind.  332,  51  N.  E.  469. 
Remlttitar  of  part   of  verdlet. 

Cited  in  Efroymson  v.  Smith,  29  Ind.  App.  455,  63  N.  E.  328,  holding  instruc- 
tion cured  by  remittitur  of  amount  jury  erroneously  told  to  include  in  damages. 

Cited  in  footnote  to  Central  R.  Co.  v.  Perkerson,  53  L.  R,  A.  210,  which  denies 
trial  judge's  power  to  order  remittitur  as  condition  of  refusing  new  trial. 

Distinguished  in  Nickey  v.  Zonker,  22  Ind.  App.  218,  53  N.  E.  478,  holding 
verdict  rendered  on  theory  contrary  to  law  not  cured  by  remittitur  of  portion 
thereof. 

Revie^r  of  error*. 

Cited  in  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Hawks,  154  Ind.  549,  55  N.  E.  258, 
holding  assignments  of  error  waived  by  failure  to  discuss  same  in  briefs;  Kelley 
V.  Houts,  30  Ind.  App.  477,  66  N.  E.  408,  holding  right  to  object  to  judgment  as 
defective  in  certain  particulars  not  available  where  made  for  first  time  on  appeal. 


940  L.  R.  A.  CASES  AS  AUTHORITIES.  [44  L.  R  A 

44  L.  R.  A.  131,  FIRST  NAT.  BANK  v.  MARSHALLTOWN  STATE  BANK,  107 

Iowa,  327,  77  N.  \V.  1045. 
Recover  J'  of  monej'  mild  on  forced  paper. 

Cited  in  Canadian  Bank  of  Commerce  v.  Bingham,  30  Wash.  492.  60  L.  R.  A. 
958,  footnote  p.  955,  71  Pac.  43,  sustaining  drawee's  right  to  recover  amount  of 
forged  check  payable  to  fictitious  person,  from  one  cashing  same  on  indorsenumt 
purporting  to  be  payee's,  without  requiring  identification. 

Cited  in  footnote  to  Critten  v.  Chemical  Nat.  Bank,  57  L.  R.  A.  530,  which 
holds  bank  paying  plainly  altered  check  to  clerk  of  drawer  without  asking  ex- 
planation liable  for  loss  from  subsequent  payment  of  similar  checks. 

Distinguished  in  Citizens'  Nat.  Bank  v.  City  Nat.  Bank,  111  Iowa,  215,  82 
N.  W.  404,  holding  money  paid  by  drawee  of  check  to  an  indorsee,  who  acquired 
it  on  a  forged  indorsement  of  payee,  recoverable;  Woods  v.  Colony  Bank,  114  Ga. 
685,  56  L.  R.  A.  931,  40  S.  E.  720,  holding  money  paid  by  drawee  on  forged 
signature  recoverable  from  holder,  whose  negligence  contributed  to  the  fraud  and 
tended  to  mislead  drawee. 

44  L.  R.  A.  133,  FIRST  NAT.  BANK  v.  GERMAN  BANK,  107  Iowa,  543,  70  Am. 

St.  Rep.  216,  78  N.  W.  195. 
Liability  for  neRllarence  of  notary. 

Cited  in  footnote  to  Williams  v.  Parks,  56  L.  R.  A.  759,  wliich  sustains 
notary's  liability  on  bond  for  neglecting  to  give  notice  of  dishonor. 

Ltlabill ty    for    neirllareiice   In    sale    of    drvys. 

Distinguished  in  Burgess  v.  Sims  Drug  Co.  114  Iowa,  277,  54  L.  R.  A.  305, 
89  Am.  St.  Rep.  359,  86  N.  W.  307,  holding  druggist  firm  liable  for  negligence  of 
skilled  and  duly  registered  pharmacist  in  their  employ. 

44  L.  R.  A.  135,  FIGG  v.  THOMPSON,  105  Ky.  509,  49  S.  W.  202. 
LtlceuMe   for  baslneM   of  contracting:   for   public    urorlc. 

Cited  in  Richardson  v.  Mehler,  111  Ky.  430,  63  S.  W.  957,  holding  objection  to 
ordinance  requiring  bidders  for  public  improvements  to  be  licensed,  as  uncon- 
stitutional, too  late  after  work  accepted  and  apportionment  made. 

44  L.  R.  A.  136,  COUCHMAN  v.  COUCHMAN,  104  Ky.  680,  47  S.  W.  858. 

44  L.  R.  A.  141,  BITZER  v.  THOMPSON,  105  Ky.  514,  49  S.  W.  199. 

44  L.  R.  A.  142,  WIENECKE  v.  ARBIN,  88  Md.  182,  40  Atl.  709. 
Proof  of  Tvill  and  Migrnatare  by  mark. 

Cited  in  footnotes  to  Ke  Thompson,  45  L.  R.  A.  682,  which  holds  probate  of 
will  not  prevented  by  witness's  failure  to  remember  facts  stated  in  attestation 
clause;  Finley  v.  Prescott,  47  L.  R.  A.  695,  which  holds  good,  unattested  signa- 
ture by  mark  for  purpose  of  identifying  maker  as  party. 

44  L.  R.  A.  149,  CONDON  v.  MUTUAL  RESERVE  FUND  LIFE  ASSO.  89  Md. 

99,  73  Am.  St.  Rep.  169,  42  Atl.  944. 
Interference    by    court    irith    manaft-enteut    of    foreigrn    corporations. 

Cited  in  Stockley  v.  Thomas,  89  Md.  668,  43  Atl.  766,  dismissing  bill  asking 
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appointment  of  receiver  of  foreign  insolvent  corporation,  wliere  assets  in  state 
not  collectible  except  by  involving  management  of  internal  affairs  of  foreign  cor- 
poration: Taylor  v.  Mutual  Reserve  Fund  Life  Asso.  97  Va.  67,  45  L.  R.  A.  626, 
footnote  p.  621,  33  S.  E.  375,  denying  right  to  enjoin  foreign  assessment  company 
from  having  membership  certififcate  declared  forfeited  for  nonpayment  of  alleged 
illegal  assessment;  Howard  v.  Mutual  Reserve  Fund  Life  -Asso.  125  N.  C.  54, 
45  L.  R.  A.  856,  footnote  p.  853,  34  S.  E.  199,  denying  right  to  enjoin  levying  of 
assessments  on  resident  member  of  foreign  insurance  company;  Howard  v.  Mu- 
tual Reserve  Fund  L.  Asso.  125  N.  C.  54,  45  L.  R,  A.  857,  34  S.  E.  199,  refusing 
to  enjoin  alleged  illegal  assessments  of  foreign  corporation. 

Const  ruction     of     forelflrn     contract  m. 

Cited  in  McKean  v.  New  York  Nat.  Bldg.  &  L.  Asso.  24  Pa.  Co.  Ct.  459,  holding 
stockholder's  contract  with  foreign  building  and  loan  association  is  to  be  con- 
strued according  to  law  of  foreign  state. 

Conntltntion  and  by-la^va  a»  part  of  insnrance  contract. 

Cited  in  Dale  v.  Brumbly,  96  Md.  677,  54  Atl.  655,  holding  assignment  of  benefit 
certificate  to  creditor,  contrary  to  by-laws  of  society,  void  as  to  beneficiaries. 

Cited  in  footnote  to  McLendon  v.  Sovereign  Camp,  W.  W.  52  L.  R,  A.  444, 
which  holds  reasonable  delay  in  delivering  benefit  certificate  gives  no  right  to 
recover  on  certificate  delivered  after  death  of  insured. 


44  L.  R.  A.  157,  WATSON  v.  PORTLAND  &  C.  E.  R.  CO.  91  Me.  584,  64  Am.  St. 
Rep.  268,  40  Atl.  699. 

Contributory   negrliarence. 

.  Cited  in  Call  v.  Portsmouth,  K.  &  Y.  Street  R.  Co.  69  N.  H.  565,  45  Atl.  405, 
holding  it  question  for  jury  whether  plaintiff  was  negligent  in  accidentally  step- 
ping into  open  ditch  in  attempt  to  board  car;  Scott  v.  Bergen  County  Traction 
Co.  63  N.  J.  L.  410,  43  Atl.  1060,  holding  it  question  for  jury  as  to  what  is 
ordinary  care  in  case  of  passenger  standing  on  platform  of  car  preparing  to  alight 
while  car  is  slow-ing  down;  Nieboer  v.  Detroit  Electric  R.  Co.  128  Mich.  493,  87 
N.  W.  626  (dissenting  opinion),  majority  holding  person  riding  on  bumper  of 
electric  car  guilty  of  contributory  negligence;  Seller  v.  Market-Street  R.  Co.  139 
Cal.  272,  72  Pac.  1006,  holding  riding  upon  platform  of  electric  car  not  negligence, 
as  matter  of  law. 

Cited  in  footnote  to  Third  Ave.  R.  Co.  v.  Barton,  52  L.  R.  A.  471,  which  denies 
right  of  passenger  on  running  board  of  street  car  to  recover  for  injuries  by 
contact  with  pillar  near  track,  while  passing  around  conductor,  also  on  such 
board. 

44  L.  R.  A.  159,  TELEGRAM  NEWSPAPER  CO.  v.  COM.  172  Mass.  294,  70  Am. 
St.  Rep.  280,  52  N.  E.  445. 

Contempt    by    ncwiipaper    pablicationH. 

Cited  in  footnote  to  State  v.  Bee  Pub.  Co.  50  L.  R.  A.  105,  which  sustains  pun- 
ishment for  contempt  of  newspaper  publishing  articles  threatening  judges  with 
public  odium  if  they  decide  pending  cause  in  certain  way. 

44  L.  R.  A.  163,  MAY  v.  CLELAND,  117  Mich.  45,  75  N.  W.  129. 
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44  L.  R.  A.  164,  PEOPLE  v.  DETTENTHALER,  118  Mich.  595,  75  N.  W.  129. 

44  L.  R.  A.  167,  BELIVEAU  v.  AMOSKEAG  MFG.  CO.  68  N.  H.  225,  73  Am.  St. 

Rep.  577,  40  Atl.  734. 
"Who  may  compromiae  action. 

Disapproved  in  effect  in  Fletcher  v.  Parker,  63  W.  Va.  425,  97  Am.  St.  Rep. 
991,  44  S.  E.  422,  holding  that  next  friend  of  infant  cannot  compromise  judg- 
ment obtained  by  him  in  name  of  infant. 

44  L.  R.  A.  170,  BUCHANAN  v.  TILDEN,  158  N.  Y.  109,  70  Am.  St.  Rep.  454, 

52  N.  E.  724. 
Contracts  for  benellt  of  third  pemona. 

Cited  in  Ronton  v.  Welch,  170  N.  Y.  557,  63  N.  E.  539,  Affirming  48  App.  Div. 
388,  63  N.  Y.  Supp.  80,  holding  oral  agreement  to  assign  mortgage,  made  between 
mortgagor  and  mortgagee  for  benefit  of  mortgagor's  wife,  ade^^uate  consideration 
having  been  given  by  mortgagor,  enforceable  by  wife;  Priester  v.  Hohloch,  70  App. 
Div.  260,  75  N.  Y.  Supp.  405,  holding  agreement  in  lease  to  pay  rent  to  widow  of 
lessor,  in  case  of  lessor's  death  before  expiration  of  lease,  not  enforceable  by 
widow;  Huggins  v.  Lewis,  31  Misc.  293,  64  N.  Y.  Supp.  355,  refusing  to  require 
trustee  to  sell  portion  of  estate  for  benefit  of  testator's  child,  will  giving  testa- 
tor's widow  life  use  of  estate  and  permitting  her  to  use  a  portion  of  principal  in 
case  of  need,  for  assisting  children  remaindermen;  Opper  v.  Hirsh,  33  Misc.  561, 
68  N.  Y.  Supp.  879,  holding  mother  a  proper  party  plaintiff  in  action  by  her  son 
to  enforce  contract  by  which  latter  agreed  to  perfonn  services  for  her  judgment 
creditor  in  consideration  for  not  entering  judgment,  althougli  such  contract  not 
enforceable  by  the  mother;  Flagg  v.  Fisk,  93  App.  Div.  173,  87  N.  Y.  Supp.  530,. 
holding  contract  with  surviving  partner  by  widow  of  deceased  partner  for  pay- 
ment of  partnership  debt  owed  her  mother,  enforceable  on  behalf  of  latter;  Ros- 
seau  V.  Rouss,  91  App.  Div.  234,  86  N.  Y.  Supp.  497,  holding  that  ilU»gitimate 
child  may  have  enforced  in  its  behalf,  contract  between  his  mother  and  putative 
father  for  its  support;  Wait  v.  Wilson,  86  App.  Div.  487,  83  N.  Y.  Supp.  834, 
holding  agreement  by  wife  with  husband  to  will,  after  his  death,  so  much  of  his 
estate  as  not  used  by  her,  to  her  stepson,  not  enforceable  by  latter. 

Cited  in  footnotes  to  Morgan  v.  Randolph-Clowes  Co.  51  L.  R.  A.  653,  which 
denies  right  of  firm  creditor  to  sue  corporation  assuming  firm  debts;  Ferris  v. 
American  Brewing  Co.  62  L.  R.  A.  305,  which  sustains  right  of  action  of  one 
for  whose  benefit  stipulation  in  lease  was  made,  against  sale  on  premises  of  other 
person's  beer;  Capital  Traction  Co.  v.  Offutt,  53  L.  R.  A.  390,  which  denies  lia- 
bility of  street  railway  company  for  debts  of  other  company  whose  property  and 
franchises  bought;  Electric  Appliance  Co.  v.  United  States  Fidelity  &  G.  Co.  53 
L.  R.  A.  609,  which  denies  right  of  action  of  one  furnishing  materials  to  con- 
tractor to  sue  on  bond  by  latter  to  city,  conditioned  on  turning  over  building  free 
of  claims  for  materials;  Boston  Ins.  Co.  v.  Chicago,  R.  I.  &  P.  R.  Co.  59  L.  R.  A. 
796,  which  denies  right  of  action  against  railroad  company  carrying  mail  under 
contract  with  government,  by  sender  of  registered  mail  destroyed  tlirough  negli- 
gence of  its  employees;  Tweeddale  v.  Tweeddale,  61  L.  R.  A.  509,  which  sustains 
right  of  third  person  to  enforce  contract  made  for  his  benefit. 

Distinguished  in  Borland  v.  Welch,  162  N.  Y.  110,  50  N.  E.  556,  holding  ante- 
nuptial settlement  by  wife,  with  provision  for  her  collateral  heirs  in  certain  con- 
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tingency,  not  enforceable  by  such  collaterals  so  far  as  property  acquired  after 
termination  of  coverture  is  concerned;  Glauatz  v.  People's  Guaranty  Search  Co. 
49  App.  Div.  469,  63  N.  Y.  Supp.  691,  holding  action  not  maintainable  on  guar- 
anty of  accuracy  of  search  made  to  purchaser  of  property  by  a  subsequent 
grantee,  to  whom  abstract  of  title  was  delivered;  Sullivan  v.  Sullivan,  161  N.  Y. 
557,  56  N.  E.  116,  holding  deposit  made  payable  by  order  of  depositor  to  herself, 
or  in  case  of  death  to  a  niece,  not  a  contract  enforceable  against  bank  by  niece 
after  depositor's  death;  Everdell  v.  Hill,  58  App.  Div.  158,  68  N.  Y.  Supp.  719, 
holding  contract  between  three  persons  to  will  their  property  to  their  survivors, 
the  last  survivor  of  them  to  will  to  certain  nieces,  not  enforceable  by  latter. 

44  L.  R,  A.  177,  NORTH  CHICAGO  STREET  R.  CO.  v.  ACKLEY,  171  HI.  100, 
49  X.  E.  222. 

Appeal  from  Jndgrmcnt  pro  confesvo. 

Cited  in  Monarch  Brewing  Co.  v.  Wolford,  179  111.  255,  53  N.  E.  583,  upholding 
right  of  defendant  where  default  and  decree  pro  confcsao  have  been  entered,  to 
contest  sufficiency  of  bill  itself  on  appeal. 

Real  party  in  Interest. 

Cited  in  Chicago,  B.  &  Q.  R.  Co.  v.  Murowski,  78  111.  App.  662,  holding  objection 
that  real  plaintiff  had  no  interest  in  cause  '>f  action,  raised  for  first  time  in  reply 
brief,  waived;  Chicago  General  R.  Co.  v.  Capek,  82  111.  App.  170,  holding  judg- 
ment awarding  damages  for  personal  injuries  to  person  injured,  for  use  of  as- 
signee, erroneous;  West  Cliicago  Street  R.  Co.  v.  Lundahl,  82  111.  App.  550,  hold- 
ing words  "for  use  of"  assignee,  surplusage,  in  action  for  personal  injuries 
brought  in  name  of  injured  person. 

Distinguished  in  Williams  v.  West  Chicago  Street  R.  Co.  199  111.  61,  64  N.  E. 
1024,  upholding  validity  of  assignment  of  judgment  for  personal  injuries, 
signed  and  acknowledged  before  judgment  was  entered. 

Contractn  agralnst  public  policy. 

Followed  without  comment  in  Geer  v.  Frank,  79  111.  App.  105. 

Cited  in  Cameron  v.  Boeger,  200  111.  92,  93  Am.  St.  Rep.  165,  65  N.  E.  690, 
denying  right  of  attorney,  in  absence  of  contract,  to  lien  on  judgment  for  fees; 
London  Guarantee  &  Acci.  Co.  v.  Horn,  101  III.  App.  303,  holding  agreement  be- 
tween insurer  against  accidents  to  employees,  and  assured,  whicli  would  deprive 
latter  of  right  to  settle  without  consent  of  former,  void ;  Davis  v.  Webber,  66  Ark. 
197,  45  L.  R.  A.  199,  74  Am.  St.  Rep.  81,  49  S.  W.  822,  holding  stipulation  in 
contract  with  attorney  for  services,  depriving  client  of  right  to  settle  suit  with- 
out consent  of  attorney,  void;  Ritchie  v.  Krueger,  102  111.  App.  054,  upholding 
lien- for  fees  and  ri^ijht  of  client  to  dismiss  suit  when  he  will;  Maires's  Disbar- 
ment, 189  Pa.  108.  41  Atl.  988,  Affirming  21  Pa.  Co.  Ct.  77,  holding  agreement 
by  attorney  to  conduct  suit  for  client  for  half  of  amount  recovered,  after  deduct- 
ing expenses,  champertous;  Potter  v.  Ajax  Min.  Co.  19  Utah,  436,  57  Pac.  270 
(dissenting  opinion),  majority  denying  right  of  client  having  agreement  with 
attorney  to  conduct  suit  for  contingent  fee,  to  settle  action  in  fraud  of  attorney's 
rights;  Rose  v.  Fretz,  109  Fed.  812,  upholding  right  of  defendant  to  settle  suit 
with  complainant  for  infringement  of  patent,  although  he  had  knowledge  that 
complainant's  attorney  was  to  receive  half  of  proceeds  for  services;  Davis  v. 
Chase.  159  Ind.  244.  95  Am.  St.  Rep.  294,  64  N.  E.  88,  holding  contract  by  which 
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attorney  agrees  to  prosecute  suit  for  percentage  fee,  and  client  agrees  not  to 
settle  without  attorney's  consent,  void. 

Cited  in  footnote  to  Tompkins  v.  Nashville,  C.  A  St.  L.  R.  Co.  61  L.  R,  A.  340, 
which  sustains  plaintiff's  right  to  dismiss  suit,  notwithstanding  lien  of  attorney. 

"When   bill   •nlllclent   to   support   decree. 

Cited  in  Winnetka  v.  Chicago  &  M.  Electric  R.  Co,  107  111.  App.  122,  holding 
allegation  in  bill  that  trestle  work  was  authorized  by  ordinance,  broad  enough  to 
sustain  injunction  against  interference  with  it,  granted  on  ground  of  acquiescence 
by  village  in  the  construction,  although  ordinance  void. 

44  L.  R.  A.  193,  DANEHO\^^R  v.  DAWSON,  65  Ark.  129,  46  S.  W.  131. 

Riflrht   of   purchaser    at     foreclosare     to     possession     durlnar   redemptloa 
period. 

Followed  in  Vaughan  v.  Walton,  66  Ark.  573,  52  S.  W.  437,  holding  purchaser 
at  foreclosure  sale  entitled  to  possession  during  period  allowed  for  redemption. 

44  L.  R.  A.  197,  STATE  ex  rel.  SOUTHEY  v.  LASHAR,  71  Conn.  540,  42  Atl.  636. 

44  L.  R.  A.  202,  OWENSBORO  v.  COM.  105  Ky.  344,  49  S.  W.  320. 
Public   property  exempt   from   taxation. 

Cited  in  footnote  to  Gate  City  Guards  v.  Atlanta,  54  L.  R.  A.  806,  which 
denies  exemption,  as  public  property,  to  armory  owned  by  volunteer  military 
force. 

Franchise   tax   as   to   municipal   corporations. 

Cited  in  Newport  v.  Com.  106  Ky.  441,  45  L.  R.  A.  520,  50  S.  W.  845,  holding 
municipal  corporation  owning  waterworks  plant,  subject  to  franchise  tax. 

44  L.  R.  A.  205,  MILHOLLAND  v.  WHALEN,  89  Md.  212,  43  Atl.  43. 
Trusts  and  irifts. 

Cited  in  Snader  v.  Slingluff,  95  Md.  366,  52  Atl.  510,  holding  trust  established 
by  written  declaration  of  trustee  as  to  its  terms  at  about  date  of  delivery  of 
property  to  him,  and  letters  of  settler  showing  intention  to  create  such  trust; 
De  Grange  v.  De  Grange,  96  Md.  615,  54  Atl.  663,  holding  promissory  note  deliv- 
ered to  payee  as  gift  not  enforceable  against  maker's  estate. 

Cited  in  footnote  to  Whalen  v.  Milholland,  44  L.  R.  A.  208,  which  holds  valid 
gift  not  made  by  deposit  in  savings  bank  in  name  of  donor  and  donee  as  joint 
owners,  payable  to  order  of  either  or  survivor,  where  donor  retains  pass  book. 

44  L.  R.  A.  208,  WHALEN  v.  MILHOLLAND,  89  Md,  199,  43  Atl,  45. 
Trusts   and   ari'ts   inter   vivos. 

Cited  in  Denigan  v.  San  Francisco  Sav.  Union,  127  Cal.  150,  78  Am  St.  Rep. 
35,  59  Pac.  390,  and  Denigan  v.  Hibernia  Sav.  &  L.  Soc.  127  Cal.  141,  59  Pac.  389, 
holding  gift  not  established  by  placing  of  bank  account  of  separate  property  of 
wife  in  alternative  names  of  husband  and  wife,  latter  retaining  right  to  withdraw 
whole  fund;  Main's  Appeal,  73  Conn.  642,  48  Atl.  965,  holding  invalid  as  gift, 
deposit  in  name  of  owner  of  money  and  daughters,  intended  to  operate  to  trans- 
fer title  of  fund  in  bank  to  daughters  after  death  of  donor;  Re  Bauernschmidt, 
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97  Md.  59,  54  Atl.  637,  holding  rental  of  safe  deposit  box  in  joint  names  of  hus- 
band and  wife,  husband  delivering  one  key  to  wife  and  keeping  one  himself,  not 
gift  of  securities  contained  in  box. 

Cited  in  footnotes  to  Milholland  v.  Whalen,  44  L.  R.  A.  205,  which  holds  valid 
trust  created  by  deposit  in  savings  bank  in  trust  for  owner  and  another,  payable 
to  order  of  either,  with  balance  to  survivor ;  Murphy  v.  Bordwell,  52  L.  R.  A.  849, 
which  holds  gift  of  bank  deposit  consummated  by  power  of  attorney  to  donee, 
giving  right  to  draw  in  donor's  name;  Lord  v.  New  York  L.  Ins.  Co.  56  L.  R.  A. 
597,  which  sustains  gift  of  policy  found  among  papers  of  insured  at  his  death, 
on  proof  of  his  declarations  that  it  was  donee's. 

O^vrnerfukip  by  tke   entlretT* 

Distinguished  in  Brewer  y.  Bowersox,  92  Md.  570,  48  Atl.  1060,  holding  that 
certificate  of  deposit  acknowledged  to  have  been  received  from  husband  or  wife, 
interest  payable  "to  them  or  their  order,"  creates  ownership  by  the  entirety. 

44  L.  R.  A.  213,  TRENTON  PASS.  R.  CO.  v.  GUARANTORS'  LIABILITY  IN- 
DEMNITY CO.  60  N.  J.  L.  246,  37  Atl.  609. 
Validity  of  contracts   of  Indemnity. 

Cited  in  Kansas  City,  M.  &  B.  R.  Co.  v.  Southern  R.  News  Co.  161  Mo.  386,  45 
L.  R.  A.  385,  74  Am.  St.  Rep.  545,  52  S.  W.  205,  upholding  contract  in  which  news 
company,  for  valid  consideration,  agreed  to  indemnify  carrier  for  loss  sustained 
by  injury  to  news  company's  agents  through  carrier's  negligence;  Illinois  C.  R. 
Co.  v.  J.  L.  Fulton  Co.  108  111.  App.  239,  upholding  contract  between  railroad 
oompany  and  contractor  performing  work  for  it,  relieving  former  from  liability 
for  injury  to  oontractor's  employees. 

Construction    of    contracts. 

Cited  in  footnotes  to  Holmes  v.  Phenix  Ins.  Co.  47  L.  R.  A.  9D8,  which  holds 
damage  by  hail  accompanied  by  wind  storm  not  covered  by  policy  against  wind 
storms;  Re  Hogan,  45  L.  R.  A.  166,  which  liolds  contract  guaranteeing  a  certain 
revenue  per  a<»re  from  crops,  insurance;  People  ew  rel.  Kasson  v.  Hose,  44  L.  R. 
A.  124,  which  holds  guaranteeing  fidelity  of  officers  and  performance  of  contracts, 
insurance. 

44  L.  R.  A.  216,  LAIDLAW  v.  SAGE,  158  N.  Y.  73,  52  N.  E.  679. 

Evidence  Insnlllcient  to  support  flndlnar  or  verdict. 

Cited  in  Jefferson  County  Nat.  Bank  v.  Townley,  159  N.  Y.  496,  54  N.  E.  74, 
holding  finding  that  assignment  was  made  to  evade  statute  not  supported  by 
mere  scintilla  of  evidence  on  the  question;  Shotwell  v.  Dixon,  163  N.  Y.  53,  57 
N.  B.  178,  holding  mere  conjecture  or  surmise  that  creditor  knew  of  contem- 
plated general  assignment  of  debtor  not  sufficient  to  justify  finding  that  such 
knowledge  existed;  Lopez  v.  Campbell,  163  N.  Y.  348,  57  N.  E.  501,  holding  evi- 
dence which  might  justify  court  in  suspecting  that  corporation  suffered  judg- 
ments against  it  for  purpose  of  granting  illegal  preference,  insufficient  to  warrant 
setting  such  judgments  aside;  Cassidy  v.  Uhlmann,  170  N.  Y.  534,  63  N.  E.  554, 
dissenting  opinion  by  Martin,  J.,  who  holds  evidence  in  case  as  to  fraud  of 
bank  director  in  permitting  receipt  of  deposits  after  insolvency,  merely  conjec- 
tural ;  Weidinger  v.  Third  Ave.  R.  Co.  40  App.  Div.  199,  57  N.  Y.  Supp.  851,  hold- 
ing it  error  to  submit  question  to  jury  as  to  fracture  of  plaintiff's  leg,  wlicrc 
L.  R.  A.  Au.— Vol.  IV.— 60, 
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there  was  no  evidence  upon  tlie  point ;  Albring  v.  New  York  C.  A  H.  R.  R.  Co.  4(> 
App.  Div.  465,  61  N.  Y.  Supp.  763,  holding  evidence  that  brakeman's  head  might 
have  passed  through  opening  in  defective  telltales  not  suflicient  to  render  carrier 
liable  for  killing  of  brakeman  by  being  struck  by  overhead  bridge ;  Connor  v.  Met- 
ropolitan Street  R.  Co.  48  App.  Div.  584,  63  N.  Y.  Supp.  509,  denying  liability 
of  street  railroad  company  for  injury  due  to  running  away  of  horse  struck  and 
frightened  by  flying  piece  of  snow  which  driver  testified  came  from  direction  of 
defendant's  street  sweeper;  Grockie  v.  Hirshfield,  50  App.  Div.  91,  63  N.  Y.  Supp. 
365,  holding  direction  of  verdict  in  favor  of  defendant  not  warranted  where 
evidence  did  not  so  preponderate  in  his  favor  that  court  would  have  been  justi> 
fied  in  setting  aside  verdict  for  plaintiflT;  McAllister  v.  Ferguson,  50  App.  Div. 
530,  64  N.  Y.  Supp.  197,  holding  question  whether  there  was  any  evidence  of 
permanent  injury  in  negligence  action  improperly  submitted  to  jury;  Craig  v. 
Laflin  &  R.  Powder  Co.  55  App.  Div.  64,  67  N.  Y.  Supp.  74,  denying  right  of  re 
oovery  where  plaintifTs  intestate  was  killed  as  result  of  two  explosions,  second 
being  the  one  on  which  negligence  was  based,  and  evidence  being  conjectural  as  to 
which  caused  death ;  Casper  v.  Dry  Dock,  £.  B.  &  B.  R,  Co.  56  App.  Div.  375,  67 
N.  Y.  Supp.  805,  holding  mere  presumption  of  negligence  arising  from  fact  that 
pedestrian  caught  foot  in  loose'  rail  rebutted  by  evidence  of  due  diligence  in  spik- 
ing same  upon  disooTery  by  inspector;  Nelson  v.  Masonic  Mut.  Life  Asso.  57 
App.  Div.  217,  68  N.  Y.  Supp.  290,  holding  evidence  that  insured's  clothes  were 
found  in  bathing  house  and  that  he  had  asked  two  friends  to  go  swimming  with 
him  insufficient  to  go  to  jury  upon  theory  of  drowning;  Maimone  v.  Dry  Dock,  £. 
B.  A  B.  R,  Co.  58  App.  Div.  387,  68  N.  Y.  Supp.  1073,  holding  testimony  of  phy- 
sician that  plaintiff's  condition  might  be  result  of  constitutional  ailment,  or 
might  be  result  of  injury  complained  of,  too  speculative  to  afford  basis  of  award 
by  jury;  McConnell  v.  New  York  C.  A  H.  R.  R.  Co.  63  App.  Div.  548,  71  N.  Y. 
Supp.  616,  holding  verdict  for  plaintiff,  where  intestate  was  killed  by  being  struck 
by  piece  of  coal  falling  from  parsing  locomotive  tender,  not  supported  by  evidence 
of  one  witness  that  coal  was  piled  3  feet  above  edges  of  tender;  Marshall  v.  Buf- 
falo, 63  App.  Div.  606,  71  N.  Y.  Supp.  719,  holding  disputed  questions  of  fact 
must  be  submitted  to  jury,  although  verdict  for  plaintiff  would  not  be  permitted 
to  stand;  Walters  v.  Syracuse  Rapid  Transit  R,  Co.  64  App.  Div.  155,  71  N.  Y. 
Supp.  853,  holding  uncorroborated  evidence  of  plaintiff  that  he  received  shock 
from  live  wire  while  riding  rubber-tired  bicycle  on  dry  asphalt  pavement  insuffi- 
cient to  support  verdict  where  defendant's  testimony  showed  that  wire  was  dead^ 
and  that  rubber  and  dry  asphalt  were  nonconductors ;  Hoyt  v.  Metropolitan  Street 
R.  Co.  73  App.  Div.  256,  76  N.  Y.  Supp.  832  (dissenting  opinion ),  majority  holding 
evidence  that  plaintiff  suffered  fracture  of  skull,  destruction  of  ear,  paralysis  on 
one  side,  deafness,  loss  of  eyesight,  memory,  sexual  power,  and  was  rendered 
mildly  insane,  sufficient  to  warrant  damages  for  permanent  injury,  although  re- 
ceiving same  wages  after  as  before  accident;  Johnson  v.  New  York  C.  &  H.  R,  R. 
Co.  173  N.  Y.  83,  65  N.  E.  946,  reversing  verdict  in  favor  of  trespasser  claiming 
to  have  been  injured  by  being  kicked  off  train,  where  there  was  no  evidence  that 
he  was  thus  assaulted  by  any  of  carrier's  servants;  Gray  v.  Metropolitan  Street 
R.  Co.  39  App.  Div.  642,  57  N.  Y.  Supp.  687  (dissenting  opinion),  majority  hold- 
ing evidence  sufficient  to  warrant  jury  in  finding  that  plaintiff  was  injured  by 
being  crowded  off  platform  of  car  by  act  of  conductor  in  attempting  to  board 
same;   Monahan  v.  Eidlitz,  59  App.  Div.  229,  69  N.  Y.  Supp.  335    (dissenting 
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Opinion),  as  to  insufficiency  of  mere  scintilla  of  proof  to  sustain  claim  of  party 
upon  whom  burden  of  proof  rests;  Taylor  v.  Commercial  Bank,  174  N.  Y.  192,  62 
L.  R.  A.  788,  95  Am.  St.  Rep.  564,  66  N.  E.  726,  holding  mere  conjecture  that 
false  representation  was  made  with  fraudulent  purpose,  not  sufficient  to  sup- 
port finding  to  that  effect;  Carter  v.  Xunda,  55  App.  Div.  507,  66  N.  Y.  Supp. 
1059,  holding  mere  evidence  that  one  is  still  suffering  from  shock  of  fall  in- 
sufficient to  support  recovery  on  basis  of  permanent  injury ;  White  v.  Lewiston  & 
Y.  Frontier  R.  Co.  94  App.  Div.  7,  87  N.  Y.  Supp.  901,  holding  verdict  for 
personal  injuries  not  supported  by  evidence  that  carrier  employed  incompetent 
motorman,  who  intrusted  power  to  another,  whose  negligence  caused  accident. 

Distinguished  in  Ivey  v.  Brooklyn  Heights  R.  Co.  63  App.  Div.  315,  71  N.  Y- 
Supp.  633,  upholding  refusal  of  court  to  recall  jury  and  charge  them  that  there 
was  no  question  of  permanent  injury  in  case,  where  there  was  evidence  that 
plaintiff's  disabilities  would  continue  for  some  time  to  come. 

Proximate  cause. 

Cited  in  Schoepflin  v.  Coffey,  162  N.  Y.  18,  56  N.  E.  502,  holding  speaking  of 
slanderous  words   in   presence  of  newspaper  reporters  not  proximate   cause   of 
damage   resulting   from   subsequent   publication   of   same;    Seifter   v.    Brooklyn 
Heights  R.  Co.  169  N.  Y.  258,  62  N.  E.  349,  holding  fractured  bone  not  proxi- 
mate cause  of  death  four  months  later  from  septic  pneumonia,  there  being  no 
proof  of  septic  condition  at  point  of  fracture  after  bone  had  united;   Rider  v. 
Syracuse  Rapid  Transit  R.  Co.  171  N.  Y.  161,  58  L.  R.  A.  133,  63  N.  E.  836,  dis- 
senting opinion  by  Vann,  J.,  who  holds  failure  to  stop  car  after  striking  wagon,, 
proximate  cause  of  resulting  injury;  Hutchinson  v.  Charles  F.  Parker  &  Co.  39" 
App.  Div.  138,  57  N.  Y.  Supp.  168,  denying  right  of  injured  servant  to  recover 
from  master  for  injury  from  explosion  of  dynamite  proximately  caused  by  neg- 
ligence of  coemployee;  Marks  v.  Rochester  R.  Co.  41  App.  Div.  76,  58  N.  Y.  Supp.. 
210,  holding  act  of  conductor  in  attempting  to  drive  boys  from  platform  of  car 
not  proximate  cause  of  injury  to  another  boy,  on  platform  by  conductor's  invita- 
tion, who  was  pushed  off  platform  by  boys  seeking  to  escape  conductor;   Rusk 
V.  Manhattan  R.  Co.  46  App.  Div.  104,  61  N.  Y.  Supp.  384,  holding  depression  in 
platform  covered  with  ice  not  proximate  cause  of  injury  to  person  who  slipped 
thereon  and  fell ;  Tliomson  v.  Seaman,  67  App.  Div.  63,  73  N.  Y.  Supp.  488,  hold- 
ing instruction  that  if  defendants'  witnesses  were  believed,  verdict  must  be  for 
defendant,   erroneous   where  evidence   presented   questions   whether   contributory 
negligence  proximate  cause  of  injury;  Hoej^  v.  Metropolitan  Street  R.  Co.  70  App.. 
Div.  63,  74  N.  Y.  Supp.  1113,  holding  death  from  acute  pulmonary  tuberculosis- 
not  proximately  caused  by  injuries  due  to  collision;  Koch  v.  Fox,  71  App.  Div^ 
295,  75  N.  Y.  Supp.  913,  liolding  failure  to  erect  covering  over  sidewalk  by  owner 
of  property  not  proximate  cause  of  injurj^  caused  by  negligence  of  employee  of 
contractor  in  letting  brick  fall ;  Koch  v.  Zimmermann,  85  App.  Div.  375,  83  N- 
Y.  Supp.  339,  holding  blow  on  head  from  brick  not  proximate  cause  of  death 
three  months  later  from  pneumonia,  due  to  wetting  received  by  jumping  into 
river;   Lersner  v.  McDonald,  38  Misc.  735,  78  N.  Y.  Supp.   1125,  holding  blast 
breaking  water  main  is  proximate  cause  of  damages  caused  by  water  flowing  from 
broken  pipe;  Southern  P.  Co.  v.  Yeargin,  48  C.  C.  A.  506,  109  Fed.  445,  holding 
question  whether  proximate  cause  of  collision  was  failure  of  engineer  to  under- 
stand despatch,  or  failure  to  equip  tender  with  proper  light,  for  jury;  Leeds  v. 
New  York  Teleph.  Co.  178  N.  Y.  121,  70  N.  E.  219,  Reversing  79  App.  Div.  124, 
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80  K.  T.  Supp.  114   (former  appeal  in  64  App.  Div.  489,  72  N.  Y.  Supp.  250, 
Which  Affirmed  32  Misc.  672,  66  N.  Y.  Supp.  457),  holding  injury  due  to  falling 
bricks  proximately  caused  by  derrick  striking  wire,  which  pulled  down  chimney; 
8use  ▼.  Metropolitan  Street  R.  Co.  80  App.  Div.  28,  80  N.  Y.  Supp.  513,  condemn- 
ing instruction  that  negligence  on  the  part  of  defendant's  motorman  might  ren- 
der it  liable  for  plaintifTs  injury,  even  though  such  negligence  did  not  contribute 
to  the  accident  which  caused  the  injury;  Roedecker  v.  Metropolitan  Street  R.  Go. 
87  App.  Div.  229,  84  N.  Y.  Supp.  300,  holding  fall  of  street  car  horse  not  proxi- 
mate cause  of  kicking  of  passenger  by  it  while  trying  to  get  up;  Murphy  v.  New 
York,  89  App.  Div.  98,  85  N.  Y.  Supp.  445,  holding  break  in  gas  main  not  proxi- 
«nate  cause  of  death  of  one  suffocated  by  gas  while  entering  manhole  to-  rescue 
workman  overcome  while  looking  for  tne  leak;  Wheeler  v.  Norton,  92  App.  Div. 
373,  86  N.  Y.  Supp.  1095,  holding  breaking  of  pipe  by  blasting,  proximate  cause 
of  injury  from  resulting  escape  of  water;  Berman  v.  Schultz,  40  Misc.  213,  81  N. 
Y.  Supp.  647,  holding  owner  of  electric  delivery  wagon  not  liable  for  injuries  re- 
«ulting  from  collision  proximately  caused  by  starting  of  wagon  by  boys,  while 
chauffeur  was  away;  Cole  v.  German  Sav.  A  L.  Soc.  63  L.  R.  A.  423,  59  C.  C.  A. 
'601,  124  Fed.  121,  holding  opening  of  door  to  elevator  well  by  strange  boy,  proxi- 
mate cause  of  injury  to  one  stepping  through  and  falling  into  shaft. 

Cited  in  note  (45  L.  R.  A.  91)  on  rule  of  proximate  cause  in  case  of  malicious 
-torts. 


•Objection  to  evldenoe  avatUible  on  appeal. 

Cited  in  Jarvis  v.  Metropolitan  Street  R.  Co.  66  App.  Div.  492,  72  N.  Y.  Supp. 
'829,  holding  objection  to  evidence  offered  to  perfect  hypothetical  question  must 
4>e  made  before,  and  renewed  alter,  to  be  available  on  appeal. 

JDiamiaaal  of  complaint  by  conrt. 

Cited  in  Peggo  v.  Dinan,  72  App.  Div.  437,  76  N.  Y.  Supp.  665  (dissenting  opin- 
ion ) ,  majority  denying  power  of  court  at  close  of  defendant's  evidence  to  dismiss 
complaint  "upon  the  merits." 

Ma«ter'»  dnty  to  fnrniak  safe  macklnerr* 

Cited  in  Whitney  v.  Queen  City  Ice  Co.  49  App.  Div.  493,  63  N.  Y.  Supp.  535, 
sustaining  judgment  for  plaintiff  hurt  by  slipping  between  slats  of  ice  conveyor, 
which  could  not  be  stopped  in  time  because  of  defective  clutch. 

44  L.  R.  A.  227,  UNION  INS.  CO.  v.  CENTRAL  TRUST  GO.  157  N.  Y.  633,  52 

N.  E.  671. 
Revocation  of  arbitration  aarreement. 

Cited  in  Magoun  v.  Magoun,  84  App.  Div.  234,  82  N.  Y.  Supp.  820,  holding 
code  remedy  for  recovery  of  damages  for  revocation  of  arbitration  agreement  not 
exclusive. 

44  L.  R.  A.  236,  KERSHAW  v.  LADD,  34  Or.  375,  56  Pac.  402. 
Sendlngr    of   commercial    paper    by    collectinur    bank    directiF    to    dra'vree 
bank. 

Cited  in  footnotes  to  Minneapolis  Sash  &  Door  Co.  v.  Metropolitan  Bank,  44 
X*.  R.  A.  504,  which  denies  bank's  right  to  send  check  for  collrction  directly  to 
.drawee,  notwithstanding  custom;  Givan  v.  Bank  of  Alexandria,  47  L.  R.  A.  270, 
^vhich   Holds  sending  check  directly  to  drawee  bank  for  collection,  negligence; 
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First  Nat.  Bank  v.  Citizens'  Sav.  Bank,  48  L.  R.  A.  683,  which  holds  collecting 
bank  impliedly  instructed  to  send  certificate  of  deposit  directly  to  bank  making 
it,  which  is  only  bank  in  place;  Second  Nat.  Bank  v.  Merchants'  Nat.  Bank,  65 
L.  R.  A.  273,  which  holds  bank  negligent  i^  sending  note  for  collection  to  bank 
whose  cashier  is  treasurer  of  corporation  maker,  without  hearing  from  similar 
note  previously  sent. 

44  L.  R.  A.  242,  KEYES  ▼.  KONKEL,  119  Mich.  560,  75  Am.  St.  llep.  423,  78  N. 

W.  649. 
Rlffkta  a*  to  dtapoaal  and  burial  of  dead  body. 

Cited  in  Louisville  A  N.  R.  Co.  v,  Hull,  113  Ky.  569,  57  L.  R.  A.  773,  68  S.  W. 
433,  holding  that  mental  suffering  may  be  considered  as  element  of  damages  in 
action  against  carrier  for  breach  of  contract  to  transport  corpse. 

Cited  in  footnotes  to  Enos  v.  Snyder,  53  L.  R.  A.  221,  which  holds  next  of  kin 
entitled  to  decedent's  body  for  burial,  as  against  disposition  by  will;  Wright  v. 
Hollywood  Cemetery  Corp.  52  L.  R,  A.  621,  which  sustains,  right  of  grandmother 
of  orphan  child  living  with  her,  to  determine  place  of  burial ;  Thompson  v.  State, 
51  L.  R.  A.  883,  which  holds  attempt  to  make  unauthorized  sale  of  dead  body  of 
human  being  a  misdemeanor;  Doxtator  v.  Chicago  &  W.  M.  R.  Co.  45  L.  R.  A.  535, 
which  denies  employer's  liability  for  cremation,  according  to  custom  of  hospital, 
of  fragments  amputated  in  unsuccessful  attempt  to  ^ve  employee's  life. 

44  L.  R,  A.  243,  YELLOWSTONE  NAT.  BANK  v.  GAGNON,  19  Mont.  402,  61 
Am.  St.  Rep.  520,  48  Pac.  762. 

Report  of  later  appeal  in  25  Mont.  270,  64  Pac.  664. 

Bona   fide  bolder  for   Talae. 

Cited  in  Lewis  v.  Lindley,  19  Mont.  441,  48  Pac.  765,  holding  burden  upon 
^ife  purchasing  real  estate  from  her  husband  to  show  bona  fides  and  lack  of 
notice  of  equitable  lien;  Commercial  Bank  v.  Toklas,  21  Wash.  40,  56  Pac.  927, 
holding  bank  bona  fide  holder  of  note  given  in  payment  of  prior  note  and  wrong- 
fully pledged  by  payee,  at  least  to  extent  of  indebtedness  secured. 

44  L.  R.  A.  252,  WILKES  COUNTY  v.  CALL,  123  N.  C.  308,  31  S.  E.  481. 
Eatoppel  by  recitals  In  bond*. 

Cited  in  Uncas  Nat.  Bank  v.  Superior,  115  Wis.  351,  91  N.  W.  1004,  holding 
city  not  estopped  by  recitals  in  bonds  from  defense  of  utter  lack  of  power  to  issue 
same. 

Cited  in  footnotes  to  Independent  School  District  v.  Rew,  55  L.  R.  A.  364,  which 
holds  municipal  corporation  estopped  to  deny  truth  of  recitals  in  bonds  held  by 
innocent  purchaser;  Huron  v.  Second  Ward  Sav.  Bank,  49  L.  K.  A.  534,  which 
holds  city  estopped  by  recitals  in  bonds  as  to  purpose  of  issuance. 

Countr   Aid    to   ratlriMidii. 

Cited  in  Graves  v.  Moore  County,  135  N.  C.  54,  47  S.  E.  134,  holding  power 
given  to  counties  by  Code  to  subscribe  stock  to  aid  in  completion  of  railroad  not 
to  include  power  to  subscribe  for  purpose  of  "construction^'  and  equipment  of 
railroad;  Henderson  County  v.  Travelers'  Ins.  Co.  63  C.  C.  A.  474,  128  Fed.  824, 
holding  bonds  in  aid  of  railroad,  valid  under  prior  decisions  of  state  courts,  not 
invalidated  by  later  decisions  reversing  former  rulings. 
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Formalltiea    required    in    paaaaire    of    learlslative    bill*. 

Followed  in  Wilkes  County  v.  Coler,  180  U.  S.  515,  45  L.  ed.  649,  21  Sup.  Ct. 
Rep.  458,  Same  case  in  Circuit  Court  of  Appeals  in  51  C.  C.  A.  400,  113  Fed.  726; 
Stanly  County  v.  Coler,  37  C.  C.  A.  490,  96  Fed.  290,  holding  that  Federal  court 
must  follow  decisions  of  state  courts  as  to  whether  provisions  of  state  Constitu- 
tion respecting  passage  of-  statute  are  mandatory. 

Cited  in  Smathers  v.  Madison  County,  125  N.  C.  486,  34  S.  E.  554,  and  Debnam 
V.  Chitty,  131*  N.  C.  678,  43  S.  E.  3,  holding  provision  of  Constitution  as  to 
recording  of  yeas  and  nays,  mandatory;  Glenn  v.  Wray,  126  N.  C.  732,  36  S.  E. 
167,  holding  act  not  invalid  because  immaterial  amendment  was  inserted  on 
third  reading,  where  constitutional  requirement  as  to  recording  of  yea  and  nay 
vote  had  been  complied  with;  New  Hanover  County  v.  De  Rosset,  129  N.  C.  280, 
40  S.  E.  43,  holding  judgment  sustaining  validity  of  bonds  purported  to  have  been 
authorized  by  legislative  act,  erroneous,  record  merely  showing  number  of  yeas 
and  nays;  Rodman-Heath  Cotton  Mills  v.  Waxhaw,  130  N.  C.  294,  41  S.  E.  488, 
holding  town  charter  not  passed  in  constitutional  manner  confers  no  power  of 
taxation. 

Correctne**  of  leiri^lAttve  Journal*. 

Cited  in  footnote  to  State  ex  rel.  Brickman  v.  Wilson,  46  L.  R.  A.  772,  which 
denies  right  of  clerk  of  House  o|  Representatives  to  expunge  false  entries  from 
journal  after  delivery  to  Secretary  of  State. 

44  L.  R.  A.  261,  HALE  v.  CAIRNS,  8  N.  D.  145,  73  Am.  St.  Rep.  746,  77  N.  W. 

1010. 
Credits  to  be  nllo^vred  borrowlnir  members  of  Insolvent  loan  association. 

Cited  in  Clarke  v.  Olson,  9  N.  D.  366,  83  N.  W.  619,  holding  that  in  action 
by  receiver  of  insolvent  building  and  loan  association  to  foreclose  mortgage, 
monthly  dues  should  be  deducted  from  amount  agreed  to  be  paid;  Hale  v.  Gul- 
lick,  13  S.  D.  646,  84  N.  W.  196,  holding  that  in  winding  up  building  associa- 
tion, where  there  is  no  finding  of  insolvency,  stockholder  should  be  permitted  to 
offset  amount  paid  as  dues  on  stock  against  balance  due  on  loan;  Hale  v.  Phil- 
lips, 68  Ark.  389,  59  S.  W.  35,  holding  that  borrowing  member  of  insolvent 
building  and  loan  association  should  be  credited  with  interest  and  premiums, 
but  not  with  dues;  Hale  v.  Kline,  113  Iowa,  527,  85  N.  W.  814;  Phelps  v.  Ameri- 
can Sav.  &  L.  Asso.  121  Mich.  355,  80  N.  W.  120,  denying  right  of  stockholder 
of  insolvent  savings  and  loan  association  to  offset  amount  paid  as  dues  on  un- 
matured stock  against  balance  due  on  loan;  Reddick  v.  United  States  BIdg.  & 
L.  Asso.  106  Ky.  112,  49  S.  W.  1075,  denying  right  of  borrowing  member  of 
insolvent  building  and  loan  association  to  be  credited  with  value  of  stock,  un- 
less such  value  is  shown  with  reasonable  certainty;  Coltrane  v.  Baltimore  BIdg. 
A  L.  Asso.  110  Fed.  305,  holding  borrowing  member  of  insolvent  building  and  loan 
association  entitled  to  be  credited  with  all  premiums  paid,  and  interest;  Peo- 
ple's BIdg.  &  L.  Asso.  V.  McPhillaray,  81  Miss.  84,  59  L.  R.  A,  746,  footnote  p. 
743,  95  Am.  St.  Rep.  693,  32  So.  1001,  requiring  stock  payments  of  borrowing 
member  to  share  losses  and  expenses  of  winding  iip  loan  association;  Georgia 
State  BIdg.  &  L.  Asso.  v.  Shannon,  80  Miss.  643,  31  So.  900,  holding  question 
whether  foreign  loan  is  usurious  to  be  determined  by  law  of  state  where  mort- 
gaged land  situated  and  debt  to  be  paid;  Anselme  v.  American  Sav.  &  L.  Asso. 
63  Neb.  529,  88  N.  W.  665,  holding  borrowing  member  of  in8<^vent  building  asdo- 
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elation  to  be  credited  with  paymentd  of  interest,  or  premiums  and  interest  there- 
on, but  not  with  dues. 

44  L.  R.  A.  264,  SILBERMAN  v.  HEY,  69  Ohio  St.  582,  53  N.  E.  258. 
Conatltiitional   requireineiit  a»   to   unlformltjr  of   ir«neral   la'vra. 

Cited  in  Watkins  v.  Schlecter,  7  Ohio  N.  P.  44,  holding  act  relating  to  ju- 
risdiction of  justices  of  peace,  not  of  uniform  application,  unconstitutional; 
State  V.  Spellmire,  67  Ohio  St.  82,  65  N.  E.  619,  declaring  act  creating  special 
school  district  unconstitutional. 

44  L.  R.  A.  266,  STATE  v,  RENICK,  33  Or.  584,  72  Am.  St.  Rep.  768,  56  Pac, 
276. 

Obtaining  moneT  hy  false  repreventatlona  tut  to  marriaflr^. 

Cited  in  footnote  to  Leffler  v.  State,  45  L.  R.  A.  424,  which  holds  obtaining 
money  on  false  representation  by  man  that  he  is  unmarried,  indictable  false 
pretense. 

44  L.  R.  A.  269,  CHESTER  TRACTION  CO.  v.  PHILADELPHIA,  W.  A  B.  R. 
CO.   188  Pa,   105,  41  Atl.  449. 

Followed  on  similar  state  of  facts  in  Union  R.  Co.  v.  Philadelphia,  W.  &,  B. 
R.  Co.  188  Pa.  115,  41  Atl.  1119. 

Grade  croaainflra*  **«>   ,*■'■'> 

Cited  in  Pittsburg  k  It.  E.  R.  Co.  v.  Lawrence  County,  198  Pa.  7,  47  Atl.  055, 
enjoining  construction  of  county  bridge  where  plan  of  construction  would  ne- 
cessitate grade  crossings  of  railroad  tracks;  "Baltimore  &  O.  R.  Co.  v.  Butler 
Pass.  R.  Co.  207  Pa.  417,  56  Atl.  959,  refusing  to  permit  grade  crossing  of  street 
railway  over  steam  railway  tracks  on  busy  street  and  at  point  where  many 
trains  pass  daily. 

44  L.  R.  A.  272,  POST  PRINTING  &  PUB.  CO.  v.  INSURANCE  CO.  OF  N.  A. 
189  Pa.  300,  42  Atl.  192. 

44  L.  R.  A.  273,  ADAMS  v.  UNION  R.  CO.  21  R.  L  134,  42  Atl.  515. 
BJection  from  street  car  for  refusal  to  pay  fare. 

Cited  in  footnotes  to  Nashville  Street  R.  Co.  v.  Griffin,  49  L.  R.  A.  451,  which 
denies  authority  to  eject  passenger  who,  after  paying  fare  inside  station,  enters 
car  which  has  stopped  just  outside  station;  Kiley  v.  Chicago  City  R.  Co.  52 
L.  R.  A.  626,  which  denies  recovery  for  injuries  in  resisting  ejection  from  street 
car  by  one  having  incorrect  transfer  given  him  by  former  conductor;  Southern 
R.  Co.  v.  Wood,  55  L.  R.  A.  536,  which  holds  carrier  liable  for  ejection  of  pas- 
senger whose  round-trip  ticket  unstamped  from  inability  to  find  agent. 

44  L.  R.  A.  277,  ANDERSON  v.  YOUNG,  54  S.  C.  388,  32  8.  E.  448.     . 
RIarht  to  custody  and  services  of  minors. 

Cited  in  State  v.  Rhody,  67  S.  C.  288,  45  S.  E.  205,  holding  that  a  father  may. 
by  contract,  transfer  his  rights  to  minor  child's  service. 
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Cited  in  footnotes  to  Hibbette  v.  Bains,  51  L.  R.  A.  839,  which  sustains  father'^ 
right  to  custody  of  child,  notwithstanding  assent  to  wife's  deathbed  contract 
to  give  custody  to  her  relatives;  Stapleton  v.  Poynter,  53  L.  R.  A.  784,  which 
upholds  taking  of  custody  of  child  against  its  will  from  wealthy  grandparent 
and  giving  to  parent  of  moral  habits;  State  ex  rel,  Lasserre  v.  Michel,  54  L.  R. 
A.  927,  which  denies  father's  absolute  right  to  custody  of  minor  child;  Fletcher 
▼.  Hickman,  55  L.  R.  A.  896,  which  holds  father  bound  by  agreement  intrusting 
custody  of  infant  child  to  another. 


44  L.  R.  A.  279,  TEXAS  LOAN  AGENCY  v.  FLEMING,  92  Tex.  458,  49  8.  W. 
1039. 

Followed  on  subsequent  appeal  in  24  Tex.  Civ.  App.  203,  58  S.  W.  971. 

litablllty  of  landlord  for  defectlTe  condition   of  lenaed   premlaea. 

Cited  in  footnotes  to  Towne  v.  Thompson,  46  L.  R.  A.  748,  which  denies  board- 
ing-house lessee's  liability  to  tenant's  boarders  for  illness  from  unsanitary  con- 
dition of  premises;  Smith  v.  State,  51  L.  R.  A.  772,  which  denies  landlord's 
liability  for  injury  to  subtenant's  child  from  defective  balustrade  on  porch; 
Brady  v.  Klein,  62  L.  R.  A.  909,  which  denies  right  of  action  by  licensee  of  ten- 
ant on  landlord's  covenant  to  repair,  for  injury  due  to  detective  condition  of 
premises;  Langenbaugh  v.  Anderson,  62  L.  R.  A.  948,  which  denies  liability  of 
lessor  of  lot  for  production  of  oil  or  gas  therefrom,  for  injury  to  adjoining 
owner's  fffoperty  through  escape  of  oil  by  lessee's  negligence. 


In«uflicient  eTldenee  to  take  enne  to  Jnry. 

Cited  in  Texas  &  P.  R.  Co.  ▼.  Ball,  96  Tex.  925,  76  S.  W.  4,  holding  mere  scin- 
tilla of  evidence  not  sufficient  to  take  case  to  jury  on  question  whether  engineer 
saw  trespasser  on  track  in  time  to  have  avoided  hitting  him. 


44  L.  R.  A.  285,  CROCO  v.  OREGON  SHORT-LINE  R.  CO.  18  Utah,  311,  54 
Pac.  985. 

Jnrladlctlon  of  anpreme  court  on  appeal* 

Cited  in  Kennedy  v.  Oregon  Short-Line  R.  Co.  18  Utah,  329,  54  Pac.  988,  hold- 
ing court  without  jurisdiction  to  consider  alleged  error  in  amount  of  verdict 
for  causing  death  of  plaintiff's  husband;  Burt  v.  Utah  Light  &  P.  Co.  26  Utah» 
161,  72  Pac.  497,  holding  that  supreme  court  cannot  review  facts  in  case  at 
law,  except  so  far  as  may  be  necessary  to  determine  questions  of  law. 

Damairea   provable   under   general  alleiratlona   of   eomplalnt. 

Cited  in  North  Point  Consol.  Irrig.  Co.  v.  Utah  &  S.  L.  Canal  Co.  23  Utah,. 
200,  63  Pac.  812,  holding  plaintiff  entitled,  under  general  allegation  of  damage, 
to  recover  all  damages  which  are  natural  and  proximate  result  of  act  complained 
of;  Youngblood  v.  South  Carolina  &  G.  R.  Co.  60  S.  G.  15,  85  Am.  St.  Rep. 
824,  38  S.  E.  232,  holding  direct  effects  of  injury  charged  to  have  been  caused 
by  defendant's  negligence  provable  without  being  specially  alleged;  Denver  & 
R.  G.  R.  Co.  v.  Roller,  49  L.  R.  A.  90,  41  C.  C.  A.  42,  100  Fed.  758,  holding 
aggiavation  of  plaintiff's  injuries  due  to  fright,  the  proximate  effect  of  collision^ 
provable  under  general  allegation  as  to  bodily  injury. 
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ChampertT)   eftnttnarent   fee  contracts  of  attorney*. 

Cited  in  Re  Evans,  22  Utah,  380,  53  L.  R.  A.  958,  83  Am.  St.  Rep.  794,  62  Pac. 
913,  and  Nelson  v.  Evans,  21  Utah,  205,  60  Pac.  557,  holding  contract  by  which 
attorney  agrees  to  pay  expenses  of  litigation  in  consideration  of  payment  of  half 
of  amount  recovered,  champertous;  Potter  v.  Ajax  Min.  Co.  22  Utah,  293,  61 
Pac  999,  upholding  right  of  attorney,  agreeing  to  prosecute  plaintiff's  case  for 
half  of  recovery,  to  prosecute  same,  after  compromise  by  plaintiff  without  at- 
torney's consent;  Potter  v.  Ajax  Min.  Co.  19  Utah,  436,  57  Pac.  270,  holding 
that  satisfaction  and  dismissal  of  action  in  fraud  of  attorney  for  plaintiff,  whose 
compensation  is  contingent  upon  recovery,  may  be  set  aside  by  court. 

Cited  in  footnotes  to  Geer  v.  Frank,  45  L.  R.  A.  110,  which  holds  champer- 
tous, agreement  by  attorney  to  pay  costs  and  expenses  of  litigation;  Davis  v. 
Webber,  45  I*.  R.  A.  196,  which  sustains  agreement  to  give  statutory  penalty  on 
sheriff's  bond  as  attorney's  compensation;  Newman  v.  Freitas,  50  L.  R.  A.  548, 
which  holds  void,  contract  to  pay  attorney  one  third  of  all  amounts  recovered  in 
divorce  suit;  Irwin  v.  Curie,  58  L.  R.  A.  830,  which  sustains  right  of  person 
placing  demands  in  attorney's  hands  to  recover  agreed  compensation,  though 
statute  forbids  such  agreements. 

44  L.  R.  A.  289,  HARMAN  v.  NORFOLK  &  W.  R.  CO.  91  Va.  601,  50  Am.  St. 

Rep.  855,  22  S.  E.  490. 
Liability  for  Injnry  to  stock* 

Cited  in  Chesapeake  &  O.  R.  Co.  v.  American  Exch.  Bank,  92  Va.  500,  44  L.  R» 
A.  454,  1  S.  E.  935,  holding  carrier  liable  for  failure  to  provide  owner  with 
proper  facilities  for  loading,  unloading,  feeding,  and  watering  stock. 

Cited  in  footnotes  to  Illinois  C.  R.  Co.  v.  Harris,  48  L.  R.  A.  175,  which  holds 
carrier  liable  for  communication  of  Texas  fever  by  infected  cars  to  cattle  trans- 
ported; Beinhom  v.  Griswold,  59  L.  R.  A.  771,  which  denies  liability  of  owner 
of  unfenced  land  for  death  of  trespassing  animals  by  drinking  poisonous  liquids 
used  in  his  business. 

Contracts  to  limit  liability. 

Cited  in  footnotes  to  Tecumseh  Mills  v.  Louisville  &  N.  R.  Co.  49  L.  R.  A. 
558,  which  holds  prohibition  against  carriers'  limiting  liability  inapplicable  to 
contract  by  domestic  corporation  in  other  state  for  transportation  entirely  out- 
side of  state;  Central  R.  Co.  v.  Murphey,  53  L.  R.  A.  720,  which  holds  negli- 
gent carrier  liable  for  true  value,  notwithstanding  arbitrary  preadjustment  in 
bill  of  lading  assented  to  by  shipper;  Ullman  v.  Chicago  &  N.  W.  R.  Co.  56 
L.  R.  A.  246,  which  sustains  carrier's  right  to  secure  entire  exemption  from 
liability  as  insurer  for  loss  not  due  to  negligence  or  misfeasance;  Mears  v.  New 
York,  N.  H.  &  H.  R.  Co.  56  L.  R.  A.  884,  which  authorizes  carrier  to  stipulate 
for  exemption  from  liability  for  wet;  Rosenthal  v.  Weir,  57  L.  R.  A.  527,  which 
holds  failure  to  comply  with  agreement  for  stoppage  in  transitu  not  within  eon- 
tract  limiting  liability  to  specified  amount;  Parker  v.  Atlantic  Coast  Line  R. 
Co.  63  L.  R.  A.  827,  which  holds  requirement  that  perishable  freight  must  be 
carried  at  owner's  risk,  \oid  where  no  other  terms  offered  by  carrier. 

Statutes  rear«lAtinar  dvties  of  carriers  of  live  stock* 

Cited  in  footnote  to  Atchison,  T.  &  8.  F.  R.  Co.  v.  Campbell,  48  L.  R.  A.  251» 
which  holds  void,  statute  for  free  transportation  of  shippers  of  stock. 


^54         L.  R  A.  CASES  AS  AUTHORITIES,  [44  L  R  A 

44  L.  R.  A.  207,  SOUTHERN  R.  CO.  v.  FRANKLIN  &  P.  R.  CO.  96  Va.  693,  32 

S.  E.  485. 
Contracta  enforceable  In   equity. 

Cited  in  Pacific  States  Sav.  Loan  &  Bldg.  Co.  v.  Green,  59  G.  C.  A.  170,  123 
Fed.  46,  holding  contract  between  loan  association  and  borrowing  member,  in 
a.bseDce  of  fraud,  misrepresentation,  deceit,  mistake,  or  undue  influence,  enforce- 
able in  equity. 

44  L.  R.  A.  305,  NEW  YORK  L  INS.  CO.  v.  DAVIS,  96  Va.  737,  32  S.  E.  475. 

Rlarbt   of   awiiflrnee   of  policy   to   proceed*. 

Cited  in  Tate  v.  Commercial  Bldg.  Aaso.  97  Va.  78,  45  L.  R.  A.  245,  75  Am. 
St.  Rep.  770,  33  S.  £.  382,  denying  right  of  assignee  of  life  insurance  policy, 
without  insurable  interest,  to  more  than  reimbursement  from  proceeds  for  pre- 
miums paid,  expenses,  and  interest;  First  Nat.  Bank  v.  Terry,  99  Va.  196,  37 
S.  £.  843,  holding  assignee  creditor's  interest  in  proceeds  of  life  insurance  policy 
limited  to  amount  of  liability  together  with  premiums  paid  and  interest. 

SSffect  of  klUinir  or  salcide  of  inaured  upon  payment  of  policy. 

Cited  in  footnotes  to  Schmidt  v.  Northern  Life  Asso.  51  L.  R.  A.  141,  which 
sustains  right  of  estate  of  insured,  murdered  by  beneficiary,  to  recover  insur- 
ance; Lanier  v.  Box,  64  L.  R.  A.  458,  which  sustains  right  of  wife's  distributees 
to  proceeds  of  policy  on  husband's  life,  payable  to  wife  if  she  surrived  husband, 
although  latter  murdered  her  and  afterwards  took  his  own  life. 

Forfeiture   of   policy* 

Cited  in  Ley  v.  Metropolitan  L.  Ins.  Co.  120  Io>Ya,  209,  94  N.  W.  568,  hold- 
ing  fraudulent  concealment  by  insured  of  fact  that  he  had  suffered  hemorrhage 
of  stomach  not  clearly  enough  established  by  evidence  to  warrant  forfeiture  of 
policy. 

44  L.  R.  A.  306,  MERCHANTS'  BANK  v.  BALLOU,  98  Va.   112,  81  Am.  St- 

Rep.  715,  32  S.  E.  481. 
Retroactive  atatutea. 

Cited  in  Cassard  v.  Tracy,  52  La.  Ann.  848,  49  L.  R.  A.  277,  27  So.  368,  hold- 
ing provisions  of  Constitution  of  1898  conferring  jurisdiction  upon  appellate 
courts  of  law  and  fact  not  retroactive;  Evans-Snider-Buel  Co.  v.  McFadden,  105 
Fed.  304,  44  C.  C.  A.  505,  58  L.  R.  A.  906,  upholding  act  validating  certain 
prior  mortgages  of  personal  property,  in  suit  by  creditor  attaching  property 
before  passage  of  curative  act. 

44  L.  R.  A.  311,  FRANKENTHAL  v.  SOLOMONSON,  20  Wash.  460,  72  Am. 

St.  Rep.  116,  55  Pac.  754. 
Competency    of   wife    aa    wltncM   aaralnat   basband. 

Cited  in  Re  Jefferson,  96  Fed.  827,  denying  right  to  compel  wife  in  banjcruptcy 
proceedings  to  disclose  communications  made  by  her  husband  concerning  hia 
property  or  income. 

Cited  in  footnote  to  State  v.  Kodat,  51  L.  R.  A.  509,  which  holds  that  divorce 
Joes  nnf  make  wife  Competent  witness  against  husband  aa  to  crime  previously 
committed. 
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■44  L.  R.  A.  313,  TROXLER  v.  SOUTHERN  R.  CO.  124  N.  C.  189,  70  Am.  St 
Rep.  580,  32  S.  E.  550. 

Duty  of  maater  to  furnlah  safe  places  and  appllamcea. 

Followed  in  Elmore  v.  Seabord  Air  Line  R.  Co.  130  N.  C.  506,  41  S.  E.  786, 
holding  railroat^  company  liable  for  injury  to  employee  due  to  defective  coup- 
ling. 

Cited  in  Lloyd  v.  Hanes,  126  N.  C.  362,  35  S.  E.  611,  holding  maater  only 
•bound  to  furnish  such  safety  devices  as  are  in  general  use;  Harden  v.  North 
Carolina  R.  Co.  129  N.  C.  355,  66  L.  R.  A.  785,  85  Am.  St.  Rep.  747,  40  S.  E. 
184,  holding  failure  of  railroad  company  to  equip  cars  with  automatic  couplers, 
n^ligence  per  ae;  Wright  v.  Southern  R.  Co.  127  N.  C.  227,  37  S.  E.  221,  hold- 
ing question  whether  train  was  equipped  with  proper  brakes  to  prevent  derail- 
ment, for  jury;  Elmore  v.  Seaboard  Air  Line  R.  Co.  132  N.  C.  875,  44  S.  E. 
620,  on  Second  Rehearing,  Reversing  First  Rehearing  131  N.  C.  573,  42  S.  E. 
'989,  Affirming  Original  Opinion,  130  N.  C.  606,  41  S.  E.  786,  and  holding  that 
where  law  requires  railroad  to  use  automatic  coupler,  allowing  same  to  be  out 
•of  repair  for  unreasonable  time  is  continuing  negligence,  and  cuts  off  defense  of 
contributory  negligence;  Orr  v.  Southern  Bell  Teleph.  &  Teleg.  Co.  132  N.  C. 
693,  44  S.  £.  401,  holding  master  liable  for  injury  resulting  from  failure  to 
furnish  safe  tools  for  taking  down  telegraph  poles ;  Walker  v.  Carolina  C.  R.  Co. 
136  N.  C.  741,  47  S.  E.  676,  holding  carrier  liable  for  injuries  due  to  defective 
sand-drier;  McGinn  v.  McCormick,  109  La.  402,  33  So.  382,  holding  master  liable 
for  injury  partly  due  to  failure  to  furnish  safe. spring  for  hand  car;  Fleming  v. 
Southern  R.  Co.  131  N.  C.  481,  42  S.  E.  906,  holding  negligence  of  master  in 
not  providing  auto/natic  coupler  not  excused  by  contributory  negligence  of  serv- 
ant making  coupling. 

Vlee  prlncipalahtp. 

Cited  in  note  (54  L.  R.  A.  71)  on  vice  principalship  as  determined  with  ref- 

•  erence  to  character  of  act  which  caused  injury. 

.AMiamed    rfskji    of    employment* 

Cited  in  Coley  v.  North  Carolina  R.  Co.  128  N.  C.  537,  129  N.  C.  415,  57  L. 
R.  A.  824,  843,  39  S.  E.  43,  40  S.  E.  195,  holding  rule  as  to  assumed  risks  no 
longer  applicable  under  special  statutes;  Ausley  v.  American  Tobacco  Co.  130 
N.  C.  40,  40  S.  E.  819  (dissenting  opinion),  majority  holding  machinist  employed 
to  run  machinery  assumes  risks  incident  to  master's  failure  to  handle  or  fix 

•  cogwheels. 

44  L.  R.  A.  316,  PIERCE  v.  NORTH  CAROLINA  R.  CO.  124  N.  C.  83,  32  S.  E, 

399. 
'liability  of  master  for  acta  of  servant  irltliln  apparent  scope  of  author- 
ItT. 

Cited  in  Cook  v.  Southern  R.  Co.  128  N.  C.  333,  38  S.  £.  925,  holding  railroad 
oompaify  liable  for  acts  of  flagman  and  brakeman  assatilting  person,  who  was 
forced  to  jump  from  trajn  and  was  thereby  injured;  Dorsey  v.  Kansas  City,  P. 
A  G.  R.  Co.  104  La.  481,  52  L.  R.  A.  94,  footnote  p.  92,  29  So.  177,  holding  car- 
rier liable  for  death  of  trespasser  falling  under  wheels  in  escaping  fvom  rocks 
-thrown  by  brakeman;  McNeill  v.  Durham  &  C.  R.  Co.  135  N.  C.  721,  67  L.  R.  A. 
^29,  47  S.  E.  766   (dissenting  opinion),  Reversing  on  Rehearing  132  N.  C.  514, 
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95  Am.  St.  Rep.  641,  44  S.  £.  34,  majority  holding  that  one  riding  on  pasv 
contrary  to  law,  may  recover  damages  for  injuries  due  to  carrier's  negligence; 
Lewis  V.  Norfolk  &  W.  R.  Co.  132  N.  C.  387,  43  S.  E.  919,  holding  carrier  liable 
for  injury  to  trespasser,  knocked  off  moving  train  by  brakeman. 

Cited  in  footnotes  to  Galveston,  H.  &  S.  A.  R.  Co.  v.  Zantzinger,  44  L.  R.  A. 
553,  which  sustains  right  to  recover  from  company  for  engineer  throwing  steani 
and  water  on  trespasser  negligently  Bt|inding  on  footboard  between  engine  and 
flat  car;  Nelson  Business  College  Co.  ▼.  Lloyd,  46  L.  R.  A.  314,  which  holds 
employer  liable  for  servant's  wilful  or  malicious  acts  in  course  of  employment; 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Zantzinger,  47  L.  R.  A.  282,  which  sustains  lia- 
bility for  injuries  from  engineer's  ejection  of  trespasser  from  footboard  of  en- 
gine; Enright  v.  Pittsburgh  Junction  R.  Co.  53  L.  R.  A.  330,  which  denies  right 
to  eject  or  frighten  ten-year-old  boy  from  rapidly  moving  train;  Lamb  v.  Litt- 
man,  53  L.  R.  A.  852,  which  holds  employer  liable  for  assault  by  cruel  overseer 
on  minor  employee;  Lynch  v.  Florida  C.  &  P.  R.  Co.  54  L.  R.  A.  810,  which  de* 
nies  company's  liability  for  assault  by  station  agent  as  result  of  personal 
quarrel;  Guille  v.  Campbell,  55  L.  R.  A.  Ill,  which  denies  master's  liability  for 
injury  to  bystander  by  slipping  of  hook  from  servant's  hand  whilp  protei;  i 
to  throw  at  boys  playing  on  cotton  bales;  Alsever  v.  Minneapolis  &  St.  L.  R. 
Co.  56  L.  R.  A.  748,  which  sustains  liability  for  injuries  by  engineer  operating 
blow-off  cock  to  frighten  children;  Palmisano  v.  New  Orleans  City  R.  Co.  58 
L.  R.  A.  405,  which  denies  master's  liability  for  injury  to  boy  running  blindly 
against  moving  car  after  release  by  employee,  who  had  caught  and  lectured  him ; 
Southern  R.  Co.  v.  James,  63  Jl  R.  A.  257,  which  holds  master  liable  for  in- 
jury  by  night  watchman  shooting  trespasser  while  running  away  after  being 
arrested  by  him. 

Distinguished  in  Adams  v.  Southern  R.  Co.  125  N.  C.  566,  34  S.  E.  642,  hold- 
ing carrier  not  liable  for  services  of  physicians  employed  by  its  conductor  to- 
treat  injured  trespassers;  Palmer  v.  Winston-Salem  R.  &  Eleetrie  Co.  131  N.  C. 
252,  42  S.  £.  604,  holding  carrier  not  liable  for  assault  by  motorman  upon  pas- 
senger after  latter  had  left  car  at  termination  of  his  passage;  Julian  v.  Central 
Trust  Co.  193  U.  S.  108,  48  L.  ed.  637,  24  Sup.  Ct  Rep.  399,  holding  that  corpo- 
ration property  doea  not  continue  liable  for  debts  of  corporation  accruing  after- 
foreclosure  sale. 


Liability  of  leMor  of  rallroAd  for  neffilffeiiee  of  leMee. 

Cited  in  Denver  &  R.  G.  R.  Co.  v.  Roller,  49  L.  R.  A.  83,  41  C.  C.  A.  30,  lOO- 
Fed.  746;  Harden  v.  North  Carolina  R.  Co.  129  N.  C.  359,  55  L.  R.  A.  786,  85 
Am.  St.  Rep.  747,  40  S.  E.  184;  Perry  v.  Western  North  Carolina  R.  Co.  129  N. 
C.  335,  40  S.  E.  191,  —  holding  railroad  company  leasing  its  road  liable  for  neg- 
ligence of  lessee  in  operation  of  road. 

44  L.  R.  A.  319,  HALL  v.  FIRST  NAT.  BANK,  173  Mass.  16,  73  Am.  St.  Rep. 

255,  53  N.  E.   154. 
Oral  airreements  relAtlnir  to  aeffotlabie  paper. 

Cited  in  Equitable  Marine  Ins.  Co.  v.  Adams,   173  Mass.  438,  53  N.  E.  883, 
denying  right  of  defendant. to  prove  that  when  he  indorsed  promissory  note,  he- 
understood  it  was  merely  in  his  representative  character  as  assignee  of  insolvent; 
Henry  Wood's  Sons  Co.  v.  Schaefer,  173  Mass.  445,  73  Am.  St.  Rep.  305,  53  N.  E^ 
881,  denying  right  of  maker  of  promissory  note  to  prove  agreement  made  at  de-^ 
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liyery  of  note  by  payee  not  to  enforce  it  according  to  its  tenor ;  Kelley  v.  Thomp- 
son, 175  Mass.  429,  56  N.  £.  713,  denying  right  of  maker  of  promissory  note  to 
proye  oral  agreement  as  to  discount  to  be  made  by  payee  upon  payment  of  note. 

« 

44  L.  R.  A.  321,  HOADLEY  v.  SAVINGS  BANK,  71  Conn.  699,  42  Atl.  667. 

Mmle  of  real  estate  throiiffli  Indvoemeiit  of  brokers. 

Cited  in  Hartman  y.  Warner,  75  Conn.  200,  52  Atl.  719,  holding  real  estate 
broker,  in  absence  of  agreement  fixing  amount,  entitled  to  customary  commissions 
or  to  reasonable  compensation,  where  customary  rate  not  established;  Adams  v. 
McLaughlin,  159  Ind.  25,  64  N.  £.  462,  holding  broker's  right  to  commissions  on 
finding  purchaser  not  affected  by  fact  that  another  broker  was  also  employed  for 
aame  purpose;  and  referring  particularly  to  annotation  in  44  L.  R.  A.  321. 

Cited  in  footnotes  to  Cadigan  y.  Crabtree,  55  L.  R.  A.  77,  which  denies  brok- 
er's right  to  commissions  for  procuring  offer  of  lease,  subsequently  accepted 
and  contract  executed  through  other  broker;  Livermore  y.  Crane,  57  L.  R.  A. 
402,  which  holds  purchaser  refusing  to  complete  purchase  liable  to  broker  for 
loss  of  commissions  from  seller. 

Cited  in  notes  (43  L.  R.  A.  606)  on  real  estate  broker's  commissions  as  affected 
by  negligence,  fraud,  or  default  of  principal,  and  a  defectiye  title;  (44  L.  R.  A. 
^93,  600,  608,  611)  on  performance  by  real  estate  broker  of  his  contract  to  find 
«  purchaser  or  effect  an  exchange  of  his  principal's  property;  (45  L.  R.  A.  33) 
on  fraud  and  secret  dealings  or  interest  of  real  estate  brokers  as  affecting  their 
oonunissions ;  ( 53  L.  R.  A.  243 )  on  duty  of  broker  to  disclose  identity  of  purchaa- 
or  to  his  principal. 

rindlnffs  of  fact  by  trial  eoart. 

Cited  in  Post  y.  Hartford  Street  R.  Co.  72  Conn.  365,  44  Atl.  547,  refusing 
to  reyiew  assignments  of  alleged  error  in  finding,  or  to  find  certain  facts  from  con- 
flicting eyidence;  Fox  y.  Kinney,  72  Conn.  406,  44  Atl.  745,  refusing  to  correct 
-finding  when  fact  relied  on  was  not  admitted  or  undisputed  or  necessary  to  pre- 
sent a  question  of  law  decided  adyersely  to  appellant;  Duncan  y.  Kearney,  72 
Conn.  586,  45  Atl.  358,  refusing  to  disturb  finding  of  fact  that  plaintiff  was  pro- 
curing cause  of  sale  of  real  estate;  Morris  y,  Winchester  Repeating  Arms  Co. 
73  Conn.  686,  49  Atl.  180,  holding  finding  by  trial  court  of  facts  upon  which 
judgment  was  based,  accompanying  judgment  file,  where  no  other  findings  were 
made,  should  be  treated  as  part  of  judgment  record;  Hyde  y.  Mendel,  75  Conn. 
142,  52  Atl.  744,  refusing  to  consider  claim  that  trial  court  erred  in  weighing  the 
eyidence  supporting  facts  on  which  its  judgment  was  founded;  Williams  y. 
Clowes,  75  Conn.  160,  52  Atl.  820,  holding  findings  of  trial  court  upon  facta,  con- 
olusiye,  where  not  shown  to  baye  been  unreasonable. 

Cited  in  footnote  to  Corbett  v.  Matz,  48  L.  R.  A.  217,  which  denies  power 
of  court  to  make  part  of  record,  finding  of  facts  made  after  term  expires. 

JStatemeat    of    conditions    of   admlffslblllty    of    evidence. 

Cited  in  Standard  Cement  Co.  y.  Windham  Nat.  Bank,  71  Conn.  680,  42  Atl. 
1006,  holding  that  where  record  contains  full  statement  of  conditions  as  to  admis- 
flibility  of  certain  eyidence,  certified  by  judge,  recital  in  finding  may  be  read  in 
the  light  of  that  statement. 
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44  L.  R.  A.  353,  LITTLE  ROCK  &  FT.  S.  R.  CO.  v.  OPPENHEIMER,  64  Ark. 

271,  43  S.  W.  160. 
Confttmctlon    of   penal    statiites* 

Cited  in  State  v.  Arkadelphia  Lumber  Co.  70  Ark.  331,  67  S.  W.  1011,  deny- 
ing liability  of  ferryman  for  penalty  for  failure  to  post  rates,  where  clerk  failed 
to  give  him  copy  of  rates,  as  required  by  statute. 

44  L.  R.  A.  364,  Re  ROYER,  123  Cal.  614,  66  Pac.  461. 

status  of  public  ln«tltatloa«* 

Cited  in  People  ex  rel.  Stone  v.  Jefferds,  126  Cal.  301,  58  Pac.  704,  holding^ 
irrigation  district  not  sovereign  so  as  to  be  relieved  from  imputation  of  laches. 

Cited  in  footnote  to  Watson  Seminary  v.  County  Court,  46  L.  R.  A.  676,  which 
holds  charter  provisions  of  educational  corporation  changeable  at  will  of  legis- 
lature. 

Charitable   trusts* 

Cited  in  Fay  v.  Howe,  136  Cal.  603,  69  Pac.  423,  holding  gift  of  fund  to 
trustee  "in  aid  of  deserving,  aged,  native-born"  inhabitants  in  specified  town, 
needing  such  aid,  to  be  used  as  in  his  judgment  he  may  think  best,  valid  trust. 

Construction  of  statutes  as  alfectlnir  state* 

Cited  in  Reclamation  Dist.  No.  661  v.  Sacramento  County,  134  Cal.  480,  66 
Pac.  668,  holding  state  not  bound  by  general  words  in  Code  upon  subject  of  tax- 
ation. 

44  L.  R.  A.  369,  HEARD  v.  PHILLIPS,  101  Ga.  691,  31  S.  E.  216. 
Computation    of    time. 

Cited  in  note  (49  L.  R.  A.  221)  on  rule  as  to  first  and  last  days  in  computa- 
tion of  time. 

CompetencT  of  frltness  to  testify  ti^  transaction  frith  deceased  person. 

Cited  in  Boynton  v.  Reese«  112  Ga.  368,  37  S.  E.  437,  holding  grantee  of  deed 
sought  to  be  canceled  by  heir  at  law  of  grantor  not  disqualified  to  testify  to 
transactions  and  communications  between  deceased  and  witness. 

Sale  by  admlnfntrntor  of  land  In  adverse  possession  of  anotbc^r. 

Cited  in  Lowe  v.  Bivins,  112  Ga.  342,  37  S.  E.  374,  and  Hanesley  v.  Bagley, 
109  Ga.  348,  34  S.  E.  584,  holding  title  not  acquired  by  administrator's  sale  of 
land  in  possession  of  another  holding  adversely  to  him;  Davitte  v.  Southern  R. 
Co.  108  Ga.  668,  34  S.  E.  327,  holding  that  administrator  must  first  obtain 
possession  before  he  can  sell  property  of  his  intestate  held  adversely. 

44  L.  R.  A.  372,  EXCHANGE  BANK  v.  LOH,  104  Ga.  446,  31  S.  E.  459. 

Followed  without  comment  in  West  v.  Sanders,  104  Ga.  728,  31  S.  E.  619. 
RIffbts  of  creditors  and  reproKcntatlves  of  Insured  to  proceeds  of  policy. 

Cited  in  Morris  v.  Dodd,  110  Ga.  Gil,  50  L.  R.  A.  43,  78  Am.  St.  Rep.  129,  36 
S.  E.  83,  holding  that  insurance  policy  on  life  of  bankrupt,  not  having  cash  sur- 
loiider  value,  does  not  vest  in  trustee  as  iv  -ets;  Morris  v.  Georgia  Loan,  Sav.  & 
Bkj?.  Co.  109  Ga.  18,  46  L.  R.  A.  510,  footnote  p.  506,  34  S.  E.  378,  holding 
creditor  taking  assignment  of  policy  entitled  to  retain  from  proceeds  sufficient 
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to  pay  debt  and  advances  only;  Strode  v.  Meyer  Bros.  Drug  Co.  101  Mo.  App. 
636,  74  S.  W.  379,  holding  that  creditor  receiving  proceeds  of  policy  must  ac- 
count to  estate  of  insured  for  amount  above  that  necessary  for  his  reim- 
bursement. 

Cited  in  footnotes  to  Fisher  v,  Donovan,  44  L.  R.  A.  383,  which  denies  in- 
sured's right  to  impress  with  trust  in  creditors'  favor  proceeds  of  certificate 
payable  to  widow;  Tate  v.  Commercial  Bldg.  Asso.  45  L.  R.  A.  243,  wliich  holds 
void,  policy  on  life  of  member  of  loan  ^sociation  assigned  to  secure  loan. 

IVatnre  of  Insurance  contract* 

Cited  in  Fireman's  Fund  Ins.  Co.  v.  Pekor,  106  Ga.  10,  31  S.  E.  779,  uphold- 
ing stipulation  in  policy  requiring  insured  to  cany  insurance  to  extent  of  75u 
per  cent  of  value  of  property  or  be  considered  coinsurer  to  extent  of  deficiency. 

Contract  of  anslfrnnieut  and  ludomement. 

Cited  in  Sanders  Mfg.  Co.  v.  Dollar  Sav.  Bank,  110  Ga.  563,  35  S.  E.  777,. 
holding  fact  that  indorsement  was  made  with  secret  intention  merely  to  pass  ti- 
tle cannot  affect  rights  of  indorsee  with  knowledge  of  such  intent. 

44  L.  R.  A.  383,  FISHER  v.  DONOVAN,  57  Neb.  361,  77  N.  W.  778. 
Nature   of  Interest   of   Innured   in   benefit   certificate. 

Cited  in  Warner  v.  Modern  Woodmen  (Neb.)  61  L.  R.  A.  606,  93  N.  W.  397,. 
holding  that  estate  of  insured  has  no  property  interest  in  certificate  of  benefit 
association  upon   failure  of  beneficiaries. 

Insurable    Interent. 

Cited  in  footnotes  to  Excliange  Bank  v.  Loh,  44  L.  R.  A.  372,  which  holds  cred- 
itor's insurable  interest  limited  to  amount  of  indebtedness;  Morris  v.  Georgia 
Loan,  Sav.  &  Bkg.  Co.  46  L.  R.  A.  506,  Avhich  holds  creditor  taking  assignment 
of  policy  entitled  to  retain  from  proceeds  suflftcient  to  pay  debt  and  advances 
only;  Sternberg  v.  Levy,  53  L.  R.  A.  438,  which  sustains  right  as  against  cred- 
itors, to  procure  with  exempt  wages  insurance  for  sister  and  her  children,  con- 
stituting family. 
Presumption   as   to   Imyv   of   sister   state. 

Cited  in  footnote  to  Aslanian  v.  Dostumian«  47  L.  R.  A.  495,  which  denies  pre- 
sumption that  law  merchant  as  to  protest  of  draft  prevails  in  Asiatic  Turkey. 

Parol  promise  to  ans^ver  for  debt  or  default  of  another. 

Cited  in  footnote  to  Hartley  v.  Sandford,  55  L.  R.  A.  206,  which  holds  void,, 
father's  oral  promise  to  reimburse  surety  for  son  if  latter  fails  to  pay  debt. 

44  L  R.  A.  387,  BLOOMFIELD  STATE  BANK  v.  MILLER,  55  Neb.  243,  70  Am. 

St.  Rep.  381,  75  N.  W.  669. 
StRtnte   of   frauds. 

Cited  in  Kendall  v.  Garneau,  55  Neb.  408,  75  N.  W.  852,  holding  grantee  in  deed 
bound  by  covenant  to  pay  encumbrances  not  due  for  more  than  year  from  deliv- 
ery of  deed,  although  deed  not  subscribed  by  him. 

44  L.  R.  A.  392,  PUGH  v.  HIGHLEY,  152  Ind.  252,  71  Am.  St.  Rep.  .327,  53  N. 

E.   171. 
Prior   equities  as   affect Innr   purchaser  at   Judicial   sale. 

Cited  in  Union  Cent.  L.  Ins.  Co.  v.  Dodds,  155  Ind.  368,  58  N.  E.  268,  holding 
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judgment  creditor  purchasing  at  sherifTs  sale,  on  same  footing  as  stranger  as  to 
unrecorded  titles  and  secret  claims;  Dodds  v.  Winslow,  26  Ind.  App.  656,  60 
N.  £.  458,  holding  purchaser  at  judicial  sale,  buying  in  good  faith  and  without 
notice,  protected  against  prior  equities  and  unrecorded  deeds;  Blumenthal  v. 
Tibbits,  160  Ind.  72,  66  N.  E.  159,  holding  purchaser  at  sheriff's  sale  without  no- 
tice not  affected  by  prior  equity. 

Cited  in  footnote  to  Johnson  v.  Equitable  Securities  Co.  56  L.  R.  A.  933, 
which  holds  bona  fide  purchaser  paying  purchase  money  protected  from  un- 
known equities. 

Subordination  of  JndBrment  lien  to  Inchonte  rlffht  of  dourer. 

Cited  in  Higgins  v.  Ormsby,  156  Ind.  86,  59  N.  £.  321,  denying  lien  of  judg- 
ment against  husband  on  land  conveyed  to  wife  in  consideration  of  release  of 
dower  in  other  land. 

RlffhtM  of  purclMMer  frlthont  notice  of  unrecorded  aMilffnngient  of  forf- 


eited in  Artz  v.  Yeager,  30  Ind.  App.  681,  66  N.  E.  917,  holding  purchaser  of 
real  estate  from  assignee  of  mortgage  of  record  takes  same  free  from  lien  of  im- 
recorded  assignment  of  mortgage. 

44  L.  R.  A.  397,  HAMLIN  ▼.  SIMPSON,  105  Iowa,  125,  74  N.  W.  906. 
Prompt  presentment  of  clieclui  and  dmft«  for  collection. 

Cited  in  First  Nat.  Bank  v.  German  Bank,  107  Iowa,  544,  44  L.  R.  A.  134, 
70  Am.  St.  Rep.  216,  78  N.  W.  195,  denying  liability  of  bank  to  which  draft  had 
been  delivered  for  collection,  for  negligence  of  its  cashier  while  acting  in  capacity 
of  notary. 

Cited  in  footnote  to  Edminsten  v.  Herpolsheimer,  59  L.  R.  A.  934,  which  re- 
quires check  to  be  presented  not  later  than  day  after  receipt  to  hold  drawer. 

44  L.  R.  A.  400,  GOWDY  v.  JOHNSON,  104  Ky.  648,  47  S.  W.  624. 
Blfect  of  loss  of  family  on  homestead  rlirltt. 

Cited  in  footnote  to  Lyons  v.  Andry,  55  L.  R.  A.  724,  which  holds  eighteen- 
year-old  daughter  working  for  father,  dependent  person  within  homestead  law. 

44  L.  R.  A.  405,  ADDYSTON  PIPE  &  STEEL  CO.  v.  CHICAGO,  170  111.  580,  48 

N.  E.  967. 
Subjection    of  moneys   ofrlnir   by   mnnlclpallty   to   payment   of   debts. 

Cited  in  Chicago  v.  People,  98  111.  App.  521,  holding  assignment  by  police  of- 
ficer of  unearned  salary  to  creditor,  void;  Geist  v.  St.  Louis,  156  Mo.  649,  79 
Am.  St.  Rep.  545,  57  S.  W.  766,  denying  right  of  creditor  to  compel  city  to 
pay  officer's  salary  in  satisfaction  of  judgment,  after  return  of  execution  un- 
satisfied; Clarksdale  Compress  Co.  v.  Caldwell  Co.  80  Miss.  348,  31  So.  790. 
denying  right  of  creditor  to  garnish  municipality  as  debtor  of  nonresident 
creditor. 

Cited  in  footnote  to  Portsmouth  Gas  Co.  v.  Sanford,  46  L.  R.  A.  246,  which 
authorizes  garnishment  of  city   for  money  due  nonresident  contractor. 

Cited  in  note  (54  L.  R.  A.  574)  on  exemption  of  officer's  salary  from  claims 
of  bis  cn^ditors. 
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Proceedlngrs  agraiast  executors  for  dealt. 

Cited  in  Williams  v.  Smith,  117  Wis.  146,  93  N.  W.  464,  holding  that  cred- 
itors' suits  on  supplementary  proceedings  cannot  be  maintained  against  execu- 
tors of  debtor's  estate. 

44  L.  R.  A.  407,  SNYDER  v.  MT.  PULASKI,  176  111.  397,  52  N.  E.  62. 
Control    of    manlclpallty    o\-er    its    streets. 

Cited  in  McGann  v.  People,  194  111.  539,  62  N.  E.  941,  denying  right  of  com- 
mon council  to  permit  individual  to  lay  railroad  tracks  in  street  without  peti- 
tion of  property  owners;  Macon  Consol.  Street  R.  Co.  v.  Macon,  112  Ga.  787, 
38  S.  E.  60,  denying  right  of  city  to  contract  so  as  to  devest  itself  of  discre- 
tionary power  as  to  location  of  railway  tracks  in  street;  People  ex  rel.  Kocou- 
rek  V.  Chicago,  193  111.  565,  62  N.  E.  187  (dissenting  opinion),  majority  re- 
fusing to  take  original  jurisdiction  of  suit  for  writ  of  mandamus  to  compel  city 
to  remove  bridge  over  an  alley  connecting  mercantile  buildings;  Cedar  Rapids 
Water  Co.  v.  Cedar  Rapids,  118  Iowa,  254,  91  N.  W.  1081,  holding  no  rights  in 
streets  acquired  by  grant  of  franchise  by  city  which  it  was  without  power  to 
grant;  Ashland  v.  Northern  P.  R.  Co.  119  Wis.  219,  96  N.  W.  688  (dissenting 
opinion),  majority  holding  city  not  estopped  from  claiming  streets  not  vacated 
after  passage  of  ordinance  not  complying  with  statutory  requirements,  vacating 
same;  Winnetka  v.  Chicago  &>  M.  Electric  R.  Co.  107  111.  App.  125,  restraining 
village  from  interfering  with  railroad  trestlework  constructed  in  part  of  higli- 
way,  under  void  ordinance  but  with  consent  of  municipality;  People  ex  rel. 
Faulkner  v.  Harris,  203  111.  282,  96  Am.  St.  Rep.  304,  67  N.  p.  785,  denying  pow- 
er of  city  to  authorize  bay  window  extending  18  inches  into  street. 

44  L.  R.  A.  410,  CHICAGO  &  E.  I.  R.  CO.  v.  ROUSE,  178  111.  132,  52  N.  E.  951. 
Conflict  of  laws  relatfnar  to  liability  for  nesIlBrence. 

Cited  in  footnotes  to  Kansas  City,  Ft.  S.  &  M.  R.  Co.  v.  Becker,  46  L.  R.  A. 
814,  which  holds  servant's  assumption  of  risks  from  fellow  servant's  negligence 
governed  by  laws  of  state  where  injury  occurs;  Jones  v.  Chicago,  St.  P.  M.  &  O. 
R.  Co.  49  L.  R.  A.  640,  which  holds  statute  of  state  where  railroad  employee  in- 
jured, as  to  presumptive  evidence  of  employer's  knowledge  of  defect  in  ap- 
pliance, not  govern  in  action  in  another  state;  Baltimore  &  O.  S.  W.  R,  Co.  v. 
Read,  56  L.  R.  A.  468,  which  denies  right  to  recover  in  another  state  for  in- 
jury from  fellow  servant's  negligence  in  state  where  no  remedy  given. 

Cited  in  note  (56  L.  R.  A.  196,  204,  220)  on  conflict  of  laws  as  to  action  for 
death  or  bodily  injury. 

44  L.  R.  A.  413,  CLARK  ▼.  RENNINGER,  89  Md.  66,  42  Atl.  928. 

44  L.  R.  A.  415,  RUDELL  v.  OGDENSBURG  TRANSIT  CO.  117  Mich.  508,  76 

N.   W.   380. 
Contracts  of  shipment  bet^reen  shipper  and  avent  of  cnrk«fer. 

Cited  in  Stoner  v.  Chicago  G.  W.  R.  Co.  109  Iowa,  554,  80  N.  W.  509,  holding 
railroad  company  bound  by  contract  of  agent  within  apparent  scope  of  author- 
ity, for  delivery  of  car  at  specified  place  within   specified  time. 
L.  R.  A.  Au.— Vol.  IV.— 61. 
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Cited  in  footnote  to  Seasongood  y.  Tennessee  &  O.  River  Transp.  Co.  49  L.  R. 
A.  270,  which  holds  carrier  bound  by  act  of  person  permitted  to  act  as  its  agents 


44  L.  R.  A.  417,  STEINBACK  v.  DIEPENBROCK,  168  N.  Y.  24,  70  Am.  St. 
Rep.  424,  62  N.  E.   662. 

AMilarnment   of  life  insurauce  policies. 

Cited  in  Morschauser  v.  Pierce,  64  App.  Div.  550,  72  N.  Y.  Supp.  328,  holding 
that  policy  of  life  insurance  assigned  by  husband  to  wife  passes,  on  latter 's 
death  intestate,  to  her  administrator;  Dannhauser  v.  Wallenstein,  28  Misc.  693^ 
60  N.  Y.  Supp.  60,  upholding  validity  of  assignment  of  policy  by  wife,  although 
without  written  consent  of  husband,  where  latter  induced  her  to  assign  it  for 
his  own  benefit;  McDonough  v.  ^Etna  L.  Ins.  Co.  38  Misc.  628,  78  N.  Y.  Supp. 
217,  upholding  right  of  insured  to  assign  life  policy  to  one  having  no  insurable 
interest;  Maynard  v.  Life  Ins.  Co.  132  N.  C.  714,  44  S.  E.  405,  denying  right 
of  intervener  claiming  proceeds  of  policy  as  against  assignee  thereof,  to  assail 
validity   of   policy. 

Cited   in   footnotes  to   Chamberlain  v.  Butler,   54   L.   R.   A.   338,   which   sus- 
tains  right  to   assign   policy   on   own   life   to   one   without   insurable   interest; 
McQuillan  v.  Mutual  Reserve  Fund  Life  Asso.  56  L.  R.  A.  233,  which  sustains, 
right  to  provide  that  assigned  policy  shall  be  void  as  to  all  above  debt  due  as- 
signee; Steele  v.  Gatlin,  59  L.  R.  A.  129,  which  holds  complete  gift  not  made  by 
verbal  assignment  of  life  policy,  accompanied  with  words  indicating  intent  to 
give,  and  delivery  of  policy;   Opitz  v.  Karel,  62  L.  R.  A.  982,  which  sustains 
right  of  one  taking  policy  on  his  own  life  to  make  valid  gift  of  proceeds  by  mere- 
delivery  of  policy;  American  Mut.  L.  Ins.  Co.  v.  Bertram,  64  L.  R.  A.  935,  which 
sustains  right  of  assignee,  without  knowledge  of  facts,  of  policy  void  because  tak- 
en out  without  consent  of  insured  by  one  having  no  insurable  interest,  to  re- 
cover from  company  premiums  paid  by  him. 

Insurable   intereiit. 

Cited  in  Mechanics  Nat.  Bank  v.  Comins,  72  N.  H.  17,  101  Am.  St.  Rep.  650,. 
55  Atl.  191,  holding  that  one  furnishing  money  to  carry  on  business  of  corpora- 
tion has  insurable  interest  in  life  of  its  manager. 

44  L.  R.  A.  420,  PEOPLE  ex  rel.  PUBLIC  CHARITIES  &  C.  COMRS.  v.  CUL- 
LEN,  153  N.  Y.  629,  47  N.  E.  894. 

Jurisdiction    of   court   of   appeals* 

Cited  in  People  v.  Malone,  169  N.  Y.  570,  62  N.  E.  665,  holding  reversal  by 
appellate  division  of  conviction  under  Pen.  Code,  §  292,  not  appealable;  People  v^ 
Helmer,  154  N.  Y.  616,  49  N.  E.  249  (dissenting  opinion),  majority  holding  ques- 
tions  of   fact   or    sufficiency   of   evidence   not   reviewable   by   court   of   appeals 
on  appeal  from  conviction  for  exhibiting  false  books  to  bank  examiner. 

Penal  prosecution  for  abandonment. 

Cited  in  People  ex  rel  Feeney  v.  Dershem,  78  App.  Div.  626,  79  N.  Y.  Supp. 
612,  holding  offer  in  good  faith  of  home  and  maintenance,  good  defense  to  penal 
proceeding  against  husband  for  abandonment;  People  v.  Crouse,  86  App.  Div.  354, 
&3  N.  Y.  Supp.  812,  holding  refusal  of  husband  in  New  York  to  support  wif» 
after  separation  in  another  state  not  desertion  in  New  York, 
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Provisions  by  conrt  for  maintenance  and  expense  of  ^Ife  on  separation 
or  divorce. 

Cited  in  Hauscheld  v.  Hauscheld,  33  App.  Div.  299,  53  N.  Y.  Supp.  831,  up- 
holding order  of  court  granting  alimony  where  judgment  for  absolute  divorce  ten 
years  before,  reserved  question  for  future  consideration  of  court;  Livingston  v. 
Livingston,  74  App.  Div.  264,  77  N.  Y.  Supp.  476,  holding  judgment  of  divorce 
providing  for  alimony,  court  not  reserving  power  to  modify  its  provisions,  fixed 
obligation  of  husband  not  changeable  by  court  or  legislature;  Cullen  v.  Cullen, 
23  Misc.  81,  50  N.  Y.  Supp.  433,  granting  alimony  upon  application  of  wife 
under  right  reserved  in  decree  of  separation;  Naumer  v.  Gray,  28  App.  Div.  534, 
51  N.  Y.  Supp.  222,  holding  action  maintainable  for  legal  services  against  hus- 
band by  attorney  for  wife  suing  for  separation  because  of  cruel  and  inhuman 
treatment. 

Protection  of  courts  aaralnst  lefirl«latlve  changres. 

Cited  in  footnote  to  Love  v.  Liddle,  62  L.  R.  A.  482,  which  denies  power  to 
regulate  jurisdiction  of  justices  of  peace  by  classification  of  cities  in  which  they 
reside.  ^ 

44  L.  R.  A.  424,  PRETZFELDER  v.  MERCHANTS  INS.  CO.  123  N.  C.  164,  31 

S.  E.  470. 
Submission    of   issues    to   Jury. 

Cited  in  Vanderbilt  v.  Brown,  128  N.  C.  499,  39  S.  E.  36,  and  Kendrick  v.  Mu- 
tual Ben.  L.  Ins.  Co.  124  N.  C.  321,  70  Am.  St.  Rep.  592,  32  S.  E.  728,  upholding 
refusal  to  submit  other  issues  where,  under  issue  submitted  by  court,  every 
phase  of  defendant's  contention  was  presented  without  prejudice;  Bradley  v. 
Ohio  River  &  C.  R.  Co.  126  N.  C.  739,  36  S.  E.  181,  holding  that  when  issues 
submitted  arise  on  pleadings,  and  every  phase  of  contentions  of  parties  can  be 
presented  thereunder,  they  are  not  subject  to  review;  Hatcher  v.  Dabbs,  133 
N.  C.  241,  45  S.  E.  562,  holding  submission  of  issue  "what  damages,  if  any," 
plaintiff  entitled  to  recover,  in  action  for  services  rendered  decedent,  erroneous; 
Ray  V.  Long,  132  N.  C.  893,  44  S.  E.  652,  holding  issue  submitted  whether  pur- 
chase money  furnished  equally  by  husband  and  wife,  sufficient,  in  ejectment  by 
husband  and  wife   for  land  sold  under  execution   against   husband. 

Rule  as  to  reconsideration  of  issues  determined  on  aPP^^l. 

Cited  in  Hendon  v.  North  Carolina  R.  Co.  127  N.  C.  112,  37  S.  E.  155,  deny- 
ing right  of  defendant  on  second  appeal  to  attack  act  decided  to  be  valid  on  first 
appeal;  Kramer  v.  Southern  R.  Co.  128  N.  C.  270,  38  S.  E.  872,'  and  Wright  v. 
Southern  R.  Co.  128  N.  C.  79,  38  S.  E.  283,  denying  right  on  second  appeal  to 
review  point  decided  on  first  appeal;  Setzer  v.  Setzer,  129  N.  C.  297,  40  S.  E.  62, 
and  Jones  v.  Wilmington  &  W.  R.  Co.  131  N.  G.  135,  42  S.  E.  559,  holding  that 
questions  adjudicated  on  appeal  cannot  be  readjudicated  except  on  rehearing; 
Perry  v.  Western  North  Carolina  R.  Co.  129  N.  C.  334,  40  S.  E.  191,  and  Carter 
V.  White,  134  N.  C.  470,  101  Am.  St.  Rep.  853,  46  S.  E.  983,  holding  ques- 
tions decided  on  appeal  cannot  be  again  heard  under  form  of  a  second  appeal. 

Records   not   couiplyinar   'vritli   rules. 

Cited  in  Sigman  v.  Southern  R.  Co.  135  N.  C.  182,  47  S.  E.  420,  holding  that 
appeal  will  be  dismissed  where  record  without  index  or  marginal  references. 
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44  L.  R.  A.  427,  THRIFT  v.  ELIZABETH  CITY,  122  N.  C.  31,  30  S.  E.  349. 
Mnnlclpal    "Vfater    sapply. 

Cited  in  Cedar  Rapids  Water  Co.  v.  Cedar  Rapids,  118  Iowa,  241,  91  N.  W. 
1081,  holding  grant  of  franchise  beyond  statutory  period  void  for  period  in  ex- 
cess of  time  allowed  by  statute. 

Cited  in  footnotes  to  Skaneateles  Waterworks  Co.  v.  Skaneateles,  46  L.  R. 
A.  687,  which  denies  power  of  village  establishing  own  waterworks  as  against 
existing  water  company  to  impose  rates  for  fire  protection  on  property  where 
village  works  not  used;  Fawcett  v.  Mt.  Airy,  63  L.  R.  A.  870,  which  sustains 
municipality's  power  to  incur  expense  of  owning  and  operating  water  and  elec- 
tric light  plants  without  submitting  proposition  to  voters;  W^estminster  Water 
Co.  V.  Westminster,  64  L.  R.  A.  630,  which  denies  city's  power  to  contract  to 
pay  water  company  specified  percentage  of  assessed  valuation  in  perpetuity  for 
water  supply. 

Cited  in  note  (61  L.  R.  A.  34,  81)  on  establishment  and  regulation  of  munici- 
pal water  supply. 

Mandatory   provisions   of    Constltntlon* 

Cited  in  Rodman-Heath  Cotton  Mills  v.  Waxhaw,  130  N.  C.  294,  41  S.  E.  488, 
holding  power  of  taxation  not  ai^thorized  by  portion  of  charter  not  passed  in 
compliance  with  constitutional  requirement  as  to  reading  and  recording  of  yea 
and  nay  vote. 

Necessary  expenses  of  mnniclpallty. 

Cited  in  Wadsworth  v.  Concord,  133  N.  C.  592,  45  S.  E.  948,  raising,  but  not 
deciding,  question  whether  providing  lights  for  city  is  necessary  expense. 

44  L.  R.  A.  430,  BOND  v.  MARTIN,  33  Or.  651,  64  Pac.  168. 

44  L.  R.  A.  4.32,  KRAMER  v.  KISTER,  187  Pa.  227,  42  W.  N.  C.  392,  40  Atl. 

1008. 
Acts  alfectlnff  validity  of  verdicts  In  criminal  canses. 

Cited  in  Hechter  v.  State,  94  Md.  444,  56  L.  R.  A.  461,  footnote  p.  457,  50 
Atl.  1041,  holding  sealed  verdict  of  guilty  on  some  counts  of  indictment  not  in- 
validated by  adding  not  guilty  as  to  others,  before  recording. 

Distinguished  in  Com.  v.  Price,  10  Kulp,  42,  holding  right  to  new  trial  waived 
by  defendant  not  objecting  to  resubmission  to  jury  after  one  juror  had  disagreed 
upon  coming  into  court  after  jury  had  separated. 

44  L.  R.  A.  435,  KELLEY  v.  SCHUYLER,  20  R.  I.  29,  78  Am.  St.  Rep.  887,  39 

Atl.  893. 
Invasion  of  dTrelllnar  itonse. 

Cited  in  Gusdorif  v.  Duncan,  94  Md.  169.  50  Atl.  574,  holding  officer  not  au- 
thorized by  writ  of  replevin  to  enter  house  of  stranger  against  his  will,  where 
goods  covered  by  writ  are  not  located  there;  Hillman  v.  Edwards,  28  Tex. 
Civ.  App.  309,  66  S.  W.  788,  holding  levy  on  piano  in  dwelling  house  entered 
by  officer  climbing  through  window,  void. 
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44  L.  R.  A.  438,  WESTERN  TWINE  CO.  v.  WRIGHT,  11  S.  D.  521,  78  N.  W. 

942. 
Proof  of  contentfi   of  teleffrmiii* 

DistinguiBhed  in  Distad  v.  Shanklin,  15  S.  D.  512,  90  N.  W.  151,  holding  copy 
of  telegram  admissible  where  copy  had  been  received  without  objection  on  for- 
mer trial  and  letter  to  plaintiff  acknowledged  a  telegram  reading  same  as  copy. 

Evidence  a«  to  quality  of  blndlnar  t^v^Flne. 

Cited  in  Standard  Rope  &  Twine  Co.  v.  Olmen,  13  S.  D.  301,  83  N.  W.  271, 
holding  evidence  that  quality  of  binding  twine  rendered  it  susceptible  to  action 
of  crickets,  which  destroyed  it  after  grain  was  bound,  admissible  on  behalf  of 
defend9.nt  in  action  for  price  of  twine. 

44  L.  R.  A.  442,  CONNECTICUT  MUT.  L.  INS.  CO.  v.  SPRATLEY,  99  Tenn. 
322,  42  S.  W.  145. 

Affirmed  in  172  U.  S.  602,  43  L.  ed.  569,  19  Sup.  Ct.  Rep.  308. 
Dne    service  of   process* 

Cited  in  Guthrie  v.  Connecticut  Indemnity  Asso.  101  Tenn.  651,  49  S.  W. 
829,  holding  jurisdiction  of  foreign  corporation  after  withdrawal  from  business 
in  state  not  acquired  by  service  of  process  on  former  local  agent. 

Cited  in  footnotes  to  Mutual  Reserve  Fund  Life  Asso.  v.  Boyer,  50  L.  R.  A. 
538,  which  denies  right  to  serve  process  on  state  officer  designated  by  foreign 
insurance  company  which  has  ceased  to  do  business  in  state;  AbbeviNe  Electric 
Light  &  P.  Co.  V.  Western  Electrical  Supply  Co.  55  L.  R.  A.  146,  which  author- 
izes service  on  traveling  salesman  of  foreign  corporation  sent  to  investigate  con- 
troversy out  of  which  cause  of  action  arose;  Buie  v.  Chicago,  R.  I.  &  P.  R. 
Co.  55  L.  R.  A.  861,  which  authorizes  service  of  railroad  company  by  serving  in 
other  state,  officers  of  company  organized  to  construct  extension  of  system. 

Cited  in  note  (50  L.  R.  A.  590,  594)  on  what  service  of  process  is  sufficient  to 
constitute  due  process  of  law. 

'V^hat  constitutes  dofnff  business  vFlthln  state  hy  forelarn  corporation. 

Distinguished  in  State  v.  Connecticut  Mut.  L.  Ins.  Co.  106  Tenn.  288,  61  S.  W. 
75,  holding  receipt  of  premiums  by  foreign  insurance  company  which  has  ceased 
to  solicit  new  insurance  and  has  withdrawn  agents,  not  "doing  business"  with- 
in stat9  so  as  to  render  it  liable  to  payment  of  privilege  tax. 

44  L.  R.  A.  446,  STATE  ex  rel  GOODELL  v.  McGEARY,  69  Vt.  461,  38  Atl.  165. 

44  L.  R.  A.  449,  CHESAPEAKE  &  O.  R.  CO.  v.  AMERICAN  EXCH.  BANK,  92 

Va.  495,  23  S.  E.  935. 
Plead!  ngrs. 

Cited  in  Chesapeake  &  O.  R.  Co.  v.  Rison,  99  Va.  28,  37  S.  E.  320,  holding 
that  special  replication  should  be  rejected  after  filing  of  general  replication  not 
withdrawn. 

Transportation  of  live  stock  and  caretakers. 

Cited  in  Brockway  v.  American  Exp,  Co.  168  Mass.  259,  47  N.  E.  87,  holding 
express  company  liable  for  negligence  in  keeping  horses  in  car  without  food 
and  drink  for  forty-nine  hours;  Bums  v.  Chicago,  M.  &  St.  P.  R.  Co.  104  Wis. 
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655,  80  )T.  W.  927,  holding  failure  to  perform  statutory  duty  of  unloading, 
feeding,  and  watering  stock  actionable  negligence. 

Cited  in  footnotes  to  Illinois  C.  R.  Co.  v.  Harris,  48  L.  R.  A.  175,  which 
holds  carrier  liable  for  communication  of  Texas  fever  by  infected  cars  to  cattle 
transported;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Campbell,  48  L.  R.  A.  251,  which 
holds  void,  statute  for  free  transportation  of  shippers  of  stock;  Chicago,  B.  & 
Q.  R.  Co.  V.  Williams,  55  L.  R.  A.  289,  which  holds  carrier  liable  for  failure 
to   properly   provide   for  live  stock   knowingly   taken   without  caretaker. 

Cited  in  notes  (44  L.  R.  A.  295)  on  duties  of  carriers  of  live  stock  as  to  pens 
or  yards  at  station;  (48  L.  R.  A.  34)  on  administration  of  Federal  laws  in  state 
courts,  as  to  transportation  of  live  stock. 

44  L,  R.  A.  459,  PACE  v.  PACE,  95  Va.  792,  30  S.  E.  361. 
Contrlbatlon    bet^veen    eo-obllgrorM. 

Cited  in  Sands  v.  Durham,  99  Va.  269,  54  L.  R.  A.  624,  86  Am.  St.  Rep.  884, 
38  S.  E.  145,  holding  partner,  upon  payment  of  firm  debts  after  dissolution  of 
partnership  out  of  his  individual  means,  entitled  to  subrogation  to  creditor's 
rights  as  against  remaining  partners. 


44  L.  R.  A.  464,  FARRELLY  v.  COLE,  60  Kan.  356,  56  Pac  492. 
Constltntlonal    Iatt. 

Cited  in  People  ex  rel.  State  Harbor  v.  Mullender,  132  Cal.  222,  64  Pac.  299, 
holding  act  providing  for  establishment  of  board  of  state  harbor  commissioners 
for  bay  of  San  Diego  not  abuse  of  discretion  as  to  enactment  of  local  and  spe- 
cial law. 

44  L.  R.  A.  474,  CLAYTON  v.  HENDERSON,  103  Ky.  228,  44  S.  W.  667, 

Report  of  second  appeal  in  22  Ky.  L.  Rep.  283,  53  L.  R.  A.  146,  57  S.  W.  1. 
Liability  for  acta  of  municipal  oHlclalB  done  to  prevent  spread  of  disease. 

Cited  in  footnotes  to  Frazer  v.  Chicago,  61  L.  R.  A.  306,  which  holds  estab- 
lishment of  smallpox  hospital  not  taking  or  damaging  of  adjoining  property; 
Nicholson  v.  Detroit,  56  L.  R.  A.  601,  which  denies  city's  liability  for  death 
of  unwarned  employee  from  smallpox  contracted  in  tearing  down  smallpox  hos- 
pital; Henderson  v.  O'Haloran,  59  L.  R.  A.  718,  which  holds  city  liable  for  con- 
traction of  smallpox  by  guest  from  inmate  of  house  contracting  disease  from 
unlawful  location  of  pesthouse  near. 

Distinguished  in  Twyman  v.  Frankfort  (Ky.)  64  L.  R.  A.  573,  78  S.  VV.  446, 
holding  municipal  corporation  not  liable  for  death  caused  by  removal  of  small- 
pox patient  to  overcrowded  pesthouse;  Arnold  v.  Stanford,  113  Ky.  855,  69  S. 
W.  726,  holding  city  of  fifth  class  not  liable  for  injury  to  property  by  erection 
of  pesthouse  within  city  limits. 

Disapproved  in  White  v.   San  Antonio,  94   Tex.   316,  60   S.  W,  426,  holding 
city  not   liable  for  acts  of  its  officers   in   taking  possession  of  plaintiff's   hotel 
and  detaining  guests  suspected  of  having  been  exposed  to  infection  from  yellow 
fever. 
Liability  of  nnreties  for  'n-ronirfnl  acts  of  maniclpal  officials. 

Cited  in  footnote  to  State  ex  rel.  Mo  Lauren  v.  McDaniel,  50  L.   R.  A.    118, 
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which  holds  sureties  on  mayor's  bond  liable  for  his  causing  arrest  without  war- 
rant, and  trying  and  sentencing  for  offense  not  punishable  by  city  ordinance. 

Joinder   of   parties. 

Cited  in  footnote  to  Howe  v.  Northern  P.  R.  Co.  6J  L.  R.  A.  950,  which  author- 
izes joinder  of  master  and  negligent  servant  in  action  for  injuries  to  other  serv' 
ant. 

44  L.  R.  A.  477,  HOGGARD  v.  MONROE,  61  La.  Ann.  683,  25  So.  349. 

44  L.  R.  A.  479,  TAYLOR  v.  CARROLL,  89  Md.  32,  42  Atl.  920. 
Laelies    iii    proaecvtlon   of   claim. 

Cited  in  Hadaway  v.  Hynson,  89  Md.  314,  43  Atl.  806,  holding  delay  of  fifteen 
years  in  asserting  claim  on  behalf  of  estate  against  trustee,  followed  by  abandon- 
ment of  claim  until  after   trustee's   death,   fatal   to   recovery. 

Cited  in  footnote  to  Robinson  v.  Bierce,  47  L.  R.  A.  275,  which  holds  lien  for 
taxes  defeated  by  eight  years'  unexplained  delay  in  prosecuting  suits  for  same. 

44  L.  R.  A.  482,  BONAPARTE  v.  WISEMAN,  89  Md.   12,  42  Atl.  918. 
lilablllty  of  landlord  or  OT^ner  for  defects  In  bnlldlnar*  or  prenilseii. 

Cited  in  Heam  v.  Quillen,  94  Md.  44,  50  Atl.  402,  holding  defendant  owners 
cannot  escape  liability  for  injury  caused  by  fall  of  roof  on  ground  that  they 
employed  experienced  and  competent  carpenter  to  erect  it;  Davis  v.  Summer- 
field,  133  N.  C.  330,  63  L.  R,  A.  496,  footnote  p.  493,  45  S.  E.  654,  holding 
lot  owner  liable  for  injury  to  adjoining  owner  through  negligent  excavation  of 
such  depth  that  injury  might  reasonably  be  anticipated,  though  work  was  done 
by  independent  contractor. 

Cited  in  footnote  to  Pittsfield  Cottonwear  Mfg.  Co.  v.  Pittsfield  Shoe  Co.  60 
L.  R.  A.  116,  which  holds  landlord  liable  to  tenants  of  lower  floor  for  injury 
from  freezing  of  automatic  fire  extinguisher  in  portion  retained  by  former, 
though  building  heated  by  independent  contractor. 

— -  For   actM   of   Independent   contractors. 

Cited  in  footnotes  to  Boomer  v.  Wilbur,  53  L.  R.  A.  172,  which  denies  owner's 
liability  for  injury  by  fall  of  bricks  through  negligence  of  independent  con- 
tractor repairing  chimney;  Peerless  Mfg.  Co.  v.  Bagley,  53  L.  R.  A.  285,  which 
holds  landlord  liable  for  independent  contractor's  negligence  in  putting  in  au- 
tomatic fire  extinguisher;  Hoff  v.  Shockley,  64  L.  R.  A.  538,  which  holds  prop- 
erty owner  not  liable  for  injuries  to  traveler  by  obstructions  placed  in  street, 
without  danger  signals,  by  independent  contractor  for  construction  of  building. 

44  L.  R.  A.  485,  McCREA  v.  ROBERTS,  89  Md.  238,  43  Atl.  39. 
Maudamas  to  compel  Issnance  of  llqnor  license. 

Cited  in  McCrea  v.  Billingslea,  89  Md.  767,  43  Atl.  42,  upholding  dismissal 
of  petition  for  mandamus  to  compel  clerk  of  circuit  court  of  county  to  issue  li- 
quor license. 

Lilniltatlon  of  Judicial  po^vers  to  Judicial  functions. 

Cited  in  Beasley  v.  Ridout,  94  Md.  050,  52  Atl.  61,  holding  provisions  of  act 
requiring  visitors  of  county  jail  to  be  appointed   by  judges,   unconstitutional; 
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Cited  jn  footnotes  to  Fenton  v.  Fidelity  &  C.  Co.  48  L.  R.  A.  770,  which  holds 
indemnity  against  liability  for  injuries  to  employees  assignable,  though  employ- 
er insolvent;  Frye  v.  Bath  Gas  &  Electric  Co.  59  L:  R.  A.  444,  which  denies 
right  of  injured  employee  to  enforce  employer's  liability  insurance  against  in- 
surer after  employer's  insolvency;  Morgan  v.  Randolph-Clowes  Co.  51  L.  R.  A. 
G53,  which  denies  right  of  firm  creditor  to  sue  corporation  assuming  firm  debts; 
Ferris  v.  American  Brewing  Co.  52  L.  R.  A.  305,  which  sustains  right  of  ac- 
tion of  one  for  whose  benefit  stipulation  in  lease  was  made,  against  sale  on 
premises  of  other  person's  beer;  Electric  Appliance  Co.  v.  United  States  Fidelity 
&  G.  Co.  53  L.  R.  A.  609,  which  denies  right  of  action  of  one  furnishing  ma- 
terials to  contractor  to  sue  on  bond  by  latter  to  city,  conditioned  on  turning  over 
building  free  of  claims  for  materials;  Boston  Ins.  Co.  v.  Chicago,  R.  I.  &  P. 
R.  Co.  59  L.  R.  A.  796,  which  denies  right  of  action  against  railroad  company 
carrying  mail  under  contract  with  government,  by  sender  of  registered  mail 
destroyed  through  negligence  of  its  employees;  Tweeddale  v.  Tweeddale,  61  L. 
R,  A.  509,  .which  sustains  right  of  third  person  to  enforce  contract  made  for 
his  benefit. 

Distinguished  in  Traver  v.  Snyder,  35  Misc.  266,  71  N.  Y.  Supp.  761,  Affirm- 
ing 34  Misc.  407,  69  N.  Y.  Supp.  750,  holding  grantees  under  receiver's  sale, 
stipulating  to  pay  expense  of  accounting  and  discharge  of  receiver,  liable  in  ac- 
tion by  receiver's  attorney  for  compensation  allowed  by  court. 

44  L.  R.  A.  515,  MITCHELL  v.  CAROLINA  C.  R.  CO.  124  N.  C.  236,  32  S.  E.  671. 
Contracts   to   limit    liability. 

Cited  in  Gardner  v.  Southern  R.  Co.  127  N.  C.  296,  37  S.  E.  328,  denying 
right  of  carrier  to  exempt  itself  by  contract  from  liability  for  loss  due  to  its 
negligence;  Gwyn-Harper  Mfg.  Co.  v.  Carolina  C.  R.  Co.  128  N.  C.  283,  83  Am. 
St.  Rep.  675,  38  S.  E.  894,  holding  stipulation  in  bill  of  lading  requiring  no- 
tice in  writing  of  loss  to  carrier  within  thirty  days  after  time  for  delivery,  un- 
reasonable; Bank  of  Tarboro  v.  Fidelity  &  D.  Co.  128  N.  C.  373,  83  Am.  St.  Rep. 
682,  38  S.  E.  908,  holding  that  cashier's  bond  of  fidelity  and  guaranty  insurance 
company  should  be  construed  most  strongly  against  company;  Parker  v.  At- 
lantic Coast  Line  R.  Co.  133  N.  C.  341,  63  L.  R.  A.  830,  45  S.  E.  658,  holding 
liability  of  carrier  for  negligence  not  limited  by  indorsing  words  **subject  to 
delay"   on   bill   of   lading. 

Burden  of  proof  and  circumHtantlal  evidence. 

Cited  in  Hinkle  v.  Southern  R.  Co.  126  N.  C.  937,  78  Am.  St.  Rep.  685,  36 
S.  E.  348,  holding  burden  upon  carrier  to  prove  facts  exempting  it  from  liability 
for  injury  to  live  stock  under  contract  limiting  liability;  Gwyn-Harper  Mfg.  Co. 
v.  Carolina  C.  R.  Co.  128  N.  C.  284,  83  Am.  St.  Rep.  675,  38  S.  E.  894,  holding 
burden  upon  carrier  in  whose  hands  damaged  goods  are  found,  to  rebut  pre- 
sumption that  damage  was  caused  by  it;  Williams  v.  Southern  R.  Co.  130  N.  C. 
124,  40  S.  E.  979,  dissenting  opinion  by  Douglas,  J.,  who  holds  negligence 
of  railway  in  maintenance  of  spark  arrester  provable  by  circumstantial  evi- 
dence;  Parker  v.  Atlantic  Coast  Line  R.  Co.  133  N.  C.  339,  63  L.  R.  A.  829, 

45  S.  E.  658,  holding  burden  of  proving  due  diligence  in  carrying  and  de- 
livering melons,  upon  carrier;  Raleigh  Hosiery  Co.  v.  Raleigh  &  G.  R.  Co.  131 
N.  C.  240,  42  S.  E.  602,  holding  burden  upon  carrier  to  rebut  presumption  of 
negligence  where  fire  shown  to  have  been  caused  by  sparks  from  locomotive. 
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Cited  in  footnote  to  Mears  v.  New  York,  N.  H.  &  H.  R.  Co.  56  L.  R.  A.  884, 
which  holds  carrier  has  burden  of  proving  that  delivery  of  goods  in  wet  condi- 
tion was  not  due  to  its  negligence. 

Submliislon  of  Issues. 

Cited  in  Ray  v.  Long,  132  N.  C.  893,  44  S.  £.  652,  holding  issue  submitted 
whether  purchase  money  furnished  equally  by  husband  and  wife,  sufficient  in 
ejectment  by  husband  and  wife  for  land  sold  under  execution  against  husband. 


44  L.  R.  A.  620,  BALTIMORE  &  O.  R.  CO.  v.  FULTON,  59  Ohio  St.  575,  53  N. 
£.  265. 

Followed  without  comment  in  Thomas  V.  W.  J.  Gawne  Co.  69  Ohio  St.  562, 
70  N.  E.  1133. 

Jvrtsdlctioift   of   stAte  courts  after  removal  of  causes   to  Federal   courts. 

Cited  in  Hickman  v.  Missouri,  K.  &  T.  R.  Co.  97  Fed.  120,  holding  that  in 
removable  cause,  after  certified  copy  of  record  of  state  court  refusing  removal 
is  filed,  all  proceedings  in  state  court  are  void. 

Cited  in  footnote  to  Illinois  C.  R.  Co.  v.  Benz,  58  L.  R.  A.  691,  which  holds 
decision  on  reversal  and  remanding  of  action  for  personal  injuries,  removed  to 
Federal  court,  not^  law  of  case  if  action  dismissed  and  new  one  begun. 

Distinguished  in  Foley  v.  Cudahy  Packing  Co.  119  Iowa,  250,  93  N.  W.  284, 
and  Adams  Exp.  Co.  v.  Schofield,  111  Ky.  837,  64  S.  W.  903,  holding  dismissal, 
without  prejudice,  of  cause  removed  to  state  court  not  bar  to  maintenance  of 
new  suit  in  state  court  on  same  cause  of  action! 

Disapproved  in  Mclver  v.  Florida  C.  &  P.  R.  Co.  110  Ga.  228,  65  L.  R.  A.  440, 
36  S.  E.  775;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Reese,  93  111.  App.  663;  Krue- 
ger  V.  Chicago  &  A.,  R.  Co.  84  Mo.  App.  362;  Fleming  v.  Southern  R.  Co.  128 
N.  C.  81,  38  S.  E.  253;  Hooper  v.  Atlanta,  K.  &  N.  R.  Co.  106  Tenn.  31,  53  L.  R, 
A.  932,  footnote  p.  931,  60  S.  W.  607;  Gassman  v.  jfarvis,  100  Fed.  146;  Texas 
Cotton  Products  Co.  v.  Starnes,  128  Fed.  184, — ^holding  that  dismissal,  without 
determination  on  merits,  of  suit  removed  from  state  to  Federal  court,  does  not 
bar  state  court  from  entertaining  new  suit  on  same  cause  of  action;  Swift  & 
Co.  V.  Hoblawetz,  10  Kan.  App.  53,  61  Pac.  969,  and  Rodman  v.  Missouri  P.  R.  Co. 
65  Kan.  648,  69  L.  R.  A.  705,  footnote  p.  704,  70  Pac.  642,  sustaining  right  to 
bring  action  in  state  court  after  dismissal  without  prejudice  of  action  removed 
to  Federal  court. 

44  L.  R.  A.  522,  BLAGEN  v.  SMITH,  34  Or.  394,  56  Pac.  292. 

Rifflit  of  private  fudlvidaal  to  enjoin  public  nuisance  or  crime. 

Cited  in  footnotes  to  Weakley  v.  Page,  46  L.  R.  A.  552,  which  sustains  right 
of  person  specially  injured  to  have  house  of  ill  fame  abated  as  nuisance;  Grif- 
fith V.  Holman,  54  L.  R.  A.  178,  which  denies  private  individual's  right  to  abate 
public  nuisance  consisting  of  fence  across  navigable  stream. 

Distinguished  in  People  ex  rel.  L'Abbe  v.  District  Court,  26  Colo.  393,  46  L. 
R.  A.  853,  58  Pac.  604,  denying  right  of  citizen  to  injunction  to  stop  public 
gambling  not  alleged  especially  to  injure  complainant's  property. 
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44  L.  R.  A.  627,  PORTLAND  v.  PORTLAND  BITUMINOUS  PAVING  &  IM- 
PROt.  CO.  33  Or.  307,  72  Am.  St.  Rep.  713,  52  Pac.  28. 

ProviMlonM  In  contracts  for  street  pavlngr  relatlngr  to  repairs. 

Cited  in  Alameda  Macadamizing  Co.  v.  Pringle,  130  Cal.  229,  52  L.  R.  A.  265, 
footnote  p.  264,  80  Am.  St.  Rep.  124,  62  Pac.  394,  holding  street  improvement 
contract  invalidated  by  guaranty  for  year;  Kansas  City  v.  Hanson,  8  Kan.  App. 
293,  55  Puc.  513,  holding  assessment  invalidated  by  provision  in  contract  for 
street  improvement,  requiring  contractor  to  keep  pavement  in  repair  for  five 
years;  Young  v.  Taeoma,  31  Wash.  160,  71  Pac.  742,  holding  it  question  for 
jury  whether  provision  in  contract  for  repairs  for  five  years,  was  gtiaranty 
against  defective  work  or  not. 

Cited  in  footnotes  to  Seaboard  Nat.  Bank  v.  Woesten,  48  L.  R.  A.  279,  which 
holds  agreement  to  maintain  new  pavement  for  scries  of  years  not  contrr.ct  for 
repairs  necessitating  letting  to  lowest  bidder;  Barber  Asphalt  Pavin;^  Co.  v. 
French,  54  L.  R.  A.  492,  which  sustains  requirement  of  five  years*  guaranty  of 
street  paving;  Blochman  v.  Spreckels,  57  L.  R.  A.  213,  Avhich  denies  power  to 
assess  cost  of  street  improvement  on  abutters  where  contractor  required  to  sus- 
tain all  loss  from  nature  of  work. 

Distinguished  in  Allen  v.  Portland,  35  Or.  447,  58  Pac.  509,  upholding  valid- 
ity of  provision  in  paving  contract  requiring  contractor  to  repair  defects  for 
stated  period  at  his  own  expense;  State  ex  rel.  Wheeler  v.  District  Court,  80 
Minn.  308,  83  N.  W.  183,  upholding  validity  of  guaranty  by  contractor  of  pave- 
ment for  period  of  ten  years;  Shank  v.  Smith,  167  Ind.  409,  55  L.  R.  A.  568, 
"footnote  p.  564,  61  N.  E.  932,  sustaining  provision  in  street  paving  c  ntract  for 
keeping  in  good  condition  for  term  of  years ;  People  ex  rel.  North  v.  Featherston- 
haugh,  172  N.  Y.  121,  60  L.  R.  A.  771,  footnote  p.  768,  64  N.  E.  802,  sustaining 
provision  requiring  street  paving  contractor  to  maintain  work  during*  period 
which  it  ought  to  wear. 

Bstopyel    of    municipality. 

Cited  in*  Municipal  Security  Co.  v.  Baker  County,  33  Or.  353,  64  Pac  174, 
holding  county  receiving  benefits  not  precluded  from  asserting  invalidity  of 
warrants  for  obligations  in -excess  of  constitutional  limits 

44  L.  R.  A.  534,  ROBERTSON  v.  OMAHA,  55  Neb.  718,  76  N.  W.  442. 

Contracts   for   repairs  as   ^narauty   of   Quality   of   street   pavement. 

Cited  in  Kansas  City  v.  Hanson,  60  Kan.  837,  58  Pac.  474;  State  ex  rel 
Wheeler  v.  District  Court,  80  Minn.  309,  83  N.  W.  183;  O'Keefe  v.  New  York, 
73  App.  Div.  315,  76  N.  Y.  Supp.  796;  Shank  v.  Smith,  157  Ind.  409,  65  L.  R.  A. 
668,  footnote  p.  564,  61  N.  E.  932;  Williamsport  v.  Hughes,  21  Pa.  Super.  Ct 
454, — sustaining  validity  of  provision  in  street  paving  contract  for  keeping  in 
good  condition  for  term  of  years. 

Cited  in  footnotes  to  Seaboard  Nat.  Bank  v.  Woesten,  48  L.  R.  A.  279,  which 
holds  agreement  to  maintain  new  pavement  for  series  of  years  not  contract  for 
repairs,  necessitating  letting  to  lowest  bidder;  Alameda  Macadamizing  Co.  v. 
Pringle,  52  L.  R.  A.  264,  which  holds  street  improvement  contract  invalidated 
by  guaranty  for  year;  Barber  Asphalt  Paving  Co.  v.  French,  64  L.  R.  A. 
492,  which  sustains  requirement  of  five  years'  guaranty  of  street  paving;  People 
€w  rel.  North  v.  Featherstonhaugh,  60  L.  R.  A.  768,  which  sustains  plrovision 
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requiring  street  paving  contractor  to  maintain  work  during  period  which  it  ought 
to  wear;  Blochman  v.  Spreckels,  57  L.  R.  A.  213,  which  denies  pow^er  to  assess 
cost  of  street  improvement  on  abutters,  where  contractor  required  to  sustain 
all  loss  from  nature  of  work. 

Cited  in  note  (44  L.  R.  A.  534)  on  power  of  city  to  bind  contractor  to  repair 
pavement  which  he  makes. 

44  L.  R.  A.  540,  STATE  ex  rel,  WILSON  v.  TRENTON,  61  N.  J.  L.  599,  68  Am. 

St.  Rep.  714,  40  Atl.  575. 
Stlpnlatlons  for  repair   in   street   pavtnflr  contractM. 

Cited  in  Borton  v.  Camden,  65  N.  J.  L.  516,  47  Atl.  436,  holding  delay  in  ap- 
plication for  certiorari  to  review  municipal  ordinance  and  contract  for  paving 
until  after  performance,  fatal  to  claim  that  contract  was  illegal  because  of  guar- 
anty to  repair  for  ten  years;  O'Keefe  v.  New  York,  73  App.  Div.  315,  76  N.  Y. 
Supp.  796,  upholding  validity  of  stipulation  in  contract  requiring  contractor  to 
keep  pavement  in  repair  for  fifteen  years;  Shank  v.  Smith,  157  Ind.  409,  55 
Lu  R.  A.  568,  footnote  p.  564,  61  N.  E.  932,  and  Williamsport  v.  Hughes,  21  Pa. 
Super.  Ct.  456,  sustaining  provision  in  street  paving  contract  for  keeping  in 
good  condition  for  term  of  years;  People  ex  rel.  North  v.  Featherstonhaugh,  172 
N.  Y.  121,  60  L.  R.  A.  771,  footnote  p.  768,  64  N.  E.  802,  sustaining  provision 
requiring  street  paving  contractor  to  maintain  work  during  period  which  it 
ought  to  wear. 

Cited  in  footnotes  to  Seaboard  Nat.  Bank  v.  Woesten,  48  L.  R.  A.  279,  which 
holds  agreement  to  maintain  new  pavement  for  series  of  years  not  contract  for 
repairs,  necessitating  letting  to  lowest  bidder;  Alameda  Macadamizing  Co.  v. 
Pringle,  52  L.  R.  A.  264,  which  holds  street  improvement  contract  invalidated  by 
guaranty  for  year;  Barber  Asphalt  Paving  Co.  v.  French,  54  L.  R.  A.  492,  which 
sustains  requirement  of  five  years*  guaranty  of  street  paving;  Blochman  v. 
Spreckels,  57  L.  R.  A.  213,  which  denies  power  to  assess  cost  of  street  improve- 
ment on  abutters  where  contractor  required  to  sustain  all  loss  from  nature  of 
work. 

44  L.  R.  A.  642,  WILSON  v.  ANDERSON,  186  Pa.  §31,  40  Atl.  1096. 
Deeds   of   trust. 

Cited  in  Rynd  v.  Baker,  193  Pa.  491,  44  Atl.  551,  holding  title  of  beneficiaries 
under  deed  of  trust  by  appointment  exercised  by  grantor  in  pursuance  of  its 
terms  not  defeated  by  subsequent  deed  by  grantor  without  formal  revocation  of 
deed  of  trust;  Kraft  v.  Neuffer,  202  Pa.  563,  52  Atl.  100,  holding  voluntary  deed 
of  trust  reserving  life  use  of  property  to  settler  and  wife  during  joint  lives, 
containing  no  powder  of  revocation,  irrevocable;  Potter  v.  Fidelity  Ins.  Trust 
&  S.  D.  Co.  199  Pa.  305,  49  Atl.  85,  holding  voluntary  active  trust  irrevocable, 
terms  of  deed  expressly  declaring  it  to  be  so;  Fidelity  Trust  Co.  v.  New  York 
Finance  Co.  60  C.  C.  A.  192,  125  Fed.  278,  denying  right  of  creditor  of  settlor 
of  trust,  to  reach  the  trust  property,  where  debt  arises  after  creation  of  trust. 

Cited  in  footnotes  to  Neisler  v.  Pearsall,  52  L.  R.  A.  874,  which  holds  settle- 
ment of  property  in  trust  stated  to  be  irrevocable,  not  revocable  without  inter- 
position of  duly  constituted  tribunal;  Murphy  v.  Delano,  55  L.  R.  A.  727,  which 
holds  income  of  spendthrift  trust  not  within  reach  of  creditors  by  void  agree- 
ment of  trustees   to   pay   certain  portion   of   income   absolutely   to    beneliciary; 
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Hutchinson  v.  Maxwell,  57  L.  R.  A.  384,  which  denies  power  to  create  equitable 
life  estate  free  from  debts  of  beneficiary. 

Intention   of   vrantor. 

Cited  in  Zeok  v.  Mercantile  Trust  Co.  194  Pa.  391,  45  Atl.  215,  refusing  to  set 
aside  deed  executed  by  wife  to  husband  on  latter's  deathbed,  in  pursuance  of 
family  settlement  perfectly  understood  and  acquiesced  in  by  each;  Carney  v. 
Carney,  196  Pa.  37,  46  Atl.  264,  refusing  to  set  aside  deed  from  father  to  son, 
where  evidence  failed  to  show  former's  mental  unsoundness,  or  that  undue  in- 
fluence had  been  used,  and  it  appeared  that  grantee  had  supported  grantor  for 
thirteen  years. 

'Wbat   conatltntea   n    deed. 

Cited  in  Nixon  v.  Frick  Coke  Co.  27  Pa.  Co.  Ct.  151,  holding  instrument  con- 
veying land  to  grantee,  reserving  portion  of  house  to  grantor,  and  subject  to 
payment  of  $10,000  on  grantor's  death,  a  deed. 

44  L.  R.  A.  546,  KEATOR  v.   SCRANTON  TRACTION  CO.    191    Pa.    102,  44 
W.  N.  C.  128,  71  Am.  St.  Rep.  758,  43  Atl.  86. 

Preanniptlon  of  nevliflrence  from  bappenlnv  of  accident. 

Cited  in  footnote  to  Springer  v.  Ford,  52  L.  R.  A.  930,  which  sustiins  pre- 
sumption of  negligence  from  injury  to  passenger  by  unexplained  breaking  of 
elevator  appliance. 

'Wben    person    becomes  a   passenger. 

Cited  in  footnotes  to  Illinois  C.  R.  Co.  v.  Laloge,  62  L.  R.  A.  405,  which  holds 
intending  passenger  resorting  to  station  imreasonable  time  before  train's  depart- 
ure not  entitled  to  protection  as  a  passenger  from  assaults  of  strangers;  Cassady 
V.  Old  Colony  Street  R.  Co.  63  L.  R.  A.  285,  which  holds  ordinary  burning  out 
of  fuse  in  electric  car  not  prima  facie  evidence  of  carrier's  negligence. 

Deirree   of   care    required   of   railroad   company    toiprard   passenger. 

Cited  in  Austrian  v.  Union  Traction  Co.  19  Pa.  Super.  Ct.  332,  holding  street 
car  company  liable  for  injury  to  person  boarding  car,  by  negligent  starting 
thereof.  • 

44  L.  R.  A.  548,  WISE  v.  MORGAN,  101  Tenn.  273,  48  S.  W.  971. 
Nefrllffence   In   sale  or  manufacture  of   dangerous  articles. 

Cited  in  footnotes  to  West  v.  Emanuel,  53  L.  R.  A.  329,  which  denies  drug- 
gist's negligence  in  selling  patent  medicine  without  analyzing  contents;  Burgess 
V.  Sims  Drug  Co.  54  L.  R.  A.  364,  which  holds  druggist  liable  for  injury  by  pre- 
scription negligently  put  up  by  registered  pharmacist  employed  by  him;  Ives 
V.  Welden,  54  L.  R.  A.  854,  which  holds  merchant's  failure  to  label  gasoline 
renders  him  liable  for  injury  to  member  of  purchaser's  family  by  explosion; 
Gibson  v.  Torbert,  56  L.  R.  A.  98,  which  denies  liability  of  druggist  for  failure 
to  instruct  person  of  age  of  discretion  as  to  safe  method  of  handling  phos- 
phorus; Smith  V.  Middelton,  56  L.  R.  A.  484,  which  holds  druggist  liable  for 
punitive  damages  for  filling  order  for  calomel  tablets  with  morphine,  without 
notice  of  fact;  Peters  v.  Jackson,  57  L.  R.  A.  428,  which  holds  one  mistakenly 
selling  poisonous  drug  for  harmless  medicine  liable  to  third  person  taking  it; 
Huset  V.  J.  I.  Case  Threshing  Mach.  Co.  61  L.  R.  A.  303,. which  holds  manu- 
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facturer  supplying  dangerous  machine  to  another  -without  notice  of  dangerous 
character,  liable  for  injury  to  vendee's  employee;  Skinn  v.  Reutter,  63  L.  R.  A. 
743,  which  holds  one  selling  hogs  known  to  have  dangerous  and  infectious  dis- 
ease liable  for  injury  to  life  or  property  caused  thereby. 

Liiability  for  neffllvence  "mrltlkoat  privity  of  contract. 

Cited  in  footnote  to  Pittsfield  Cottonwear  Mfg.  Co.  v.  Pittsfield  Shoe  Co.  60 
L.  R.  A.  117,  which  holds  one  contracting  with  owner  to  heat  portion  of  building 
retained,  liable  to  tenants  of  lower  floor  for  injury  by  freezing  and  bursting  of 
water  pipes  designed  for  their  protection  from  fire. 

44  L.  R.  A.  553,  GALVESTON,  H.  &  S.  A.  R.  CO.  v.  ZANTZINGER,  92  Tex.  366, 

71  Am.  St.  Rep.  869,  48  S.  W.  563. 
Liiability    for    injury    to    trespaiiHers« 

Cited  in  Texas  &  P.  R.  Co.  v.  Black,  23  Tex.  Civ.  App.  124,  67  S.  W.  330, 
holding  that  collusion  between  brakeman  and  person  riding  on  freight  car,  by 
which  latter  pays  brakeman  for  privilege,  will  not  relieve  carrier  from  liability 
for  wilful  act  of  brakeman  knocking  such  person  from  train;  Southern  P.  Co. 
V.  Bender,  24  Tex.  Civ.  App.  136,  67  S.  W.  674,  sustaining  judgment  for  tres- 
passer struck  on  head  with  pistol  by  conductor  and  knocked  off  car. 

Proximate   canae. 

Cited  in  note  (46  L.  R.  A.  90)  on  rule  of  proximate  cause  in  case  of  malicious 
torts. 
Care  required  of  injnretl  person  to  lessen  damaiires. 

Cited  in  Arkansas  River  Packet  Co.  v.  Hobbs,  106  Tenn.  46,  58  S.  W.  278, 
upholding  instruction  that  if  plaintiff,  acting  on  his  own  judgment,  treated  in- 
jured knee  in  such  manner  as  physician  of  ordinary  care  and  skill  would  have 
done,  law  would  accept  such  action  as  full  discharge  of  duty. 

44  L.  R.  A.  667,  SMITH  v.  NORTH  AMERICAN  TRANSP.  &  TRADING  CO. 
20  Wash.  580,  56  Pac.  372. 

Followed  without  comment  in  Wheeler  v.  North  American  Transp.  &  Trading 
Co.  21  Wash.  704,  67  Pac.  1103. 
"Wlien   nonperforntanee   of   contract   excused   by   impossibility. 

Cited  in  Bullock  v.  White  Star  S.  S.  Co.  30  Wash.  454,  70  Pac.  1106,  holding 
transportation  company  engaging  to  take  passengers  by  water  to  specified  port 
not  excused  from  performance  by  fact  harbor  is  icebound. 

Cited  in  footnotes  to  Angus  v.  Scully,  49  L.  R.  A.  562,  which  sustains  right 
to  recover  under  contract  to  move  building  destroyed  by  fire  before  work  com- 
pleted; Ontario  Deciduous  Fruit  Growers*  Asso.  v.  Cutting  Fruit  Packing  Co. 
53  L.  RI  A.  681,  which  denies  liability  for  failure  to  deliver  specified  quantity 
of  fruit  contracted  for,  from  failure  of  crop  due  to  unusual  climatic  conditions; 
Hughson  V.  Winthrop  S.  B.  Co.  58  L.  R.  A.  432,  which  denies  liability  to  pas- 
senger left  behind  by  steamer,  already  full,  leaving  before  advertised  time. 

44  L.  R.  A.  559,  PHILADELPHIA  MORTG.  &  T.  CO.  v.  MILLER,  20  Wash.  607, 

72  Am.  St.  Rep.  138,  56  Pac.  382. 
Wbat   constitnte   llxtnres. 

Cited  in  Hall  v.  Law  Guarantee  &  Trust  Soc.  22  Wash.  307,  79  Am.  St.  Rep. 
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935,  60  Pac.  643,  holding  curtains,  window  screens,  screen  doors,  gas  and 
electric  fixtures,  water  tank,  sideboard,  windmill,  etc.,  not  fixtures  as 
between  mortgagor  and  mortgagee;  Xeufelder  v.  Third  Street  &  Subur- 
ban R.  Co.  23  Wash.  476,  63  L.  R.  A.  003,  83  Am.  St.  Rep.  831,  63  Pac.  197, 
holding  mill  machinery  attached  by  log  screws  to  steady  it,  removable  without 
injury  to  real  estate,  not  part  of  real  estate  as  between  mortgagor  and  mortga- 
gee; Alberson  v.  Elk  Creek  Min.  Co.  39  Or.  559,  65  Pac.  978,  holding  personal 
property  annexed  to  mine  not  intended  to  become  part  of  real  estate,  personalty; 
Hayford  v.  Wentworth,  97  Me.  351,  54  Atl.  940,  holding  "wash-down  syphon 
water  closet,"  put  in  by  tenant,  removable;  West  v.  Farmers'  Mut.  Ins.  Co.  117 
Iowa,  150,  90  N.  W.  523,  holding  furnace  and  hot-water  boiler  in  house,  part 
of  realty. 

Cited  in  footnote  to  Murray  v.  Bender,  63  L.  R.  A.  783,  which  holds  that 
chairs,  stage,  stage  fixtures,  and  drop  curtain  annexed  to  theatre  by  owner  of 
majority  of  stock  of  corporation  having  title  to  building,  without  agrement  that 
they  shall  remain  his  personal  property,  pass  as  fi.\tureB  on  execution  sale  of 
building. 

44  L.  R.  A.  661,  LAMBERT  v.  NICKLAS,  45  W.  Va.  527,  72  Am.  St.  Rep.  828, 
31  S.  E.  951. 

Innkeeper's  lien. 

Cited  in  footnote  to  McClain  v.  Williams,  49  L.  R.  A.  610,  which  denies  inn- 
keeper's lien  on  third  person's  property  brought  to  inn  by  guest. 

"Waiver   of   lien. 

Cited  in  Rosenbaum  v.  Hayes,  10  N.  D.  327,  86  N.  W.  973,  holding  factor's 
lien  not  waived  by  taking  of  additional  security. 

Cited  in  note  (50  L.  R.  A.  720)  on  waiver  of  lien  by  attachment  or  execution. 

44  L.  R.  A.  565,  MARSHFIELD  r,  WISCONSIN  TELEPH.  CO.  102  Wis.  604, 
78  N.  W.  735. 

Authorised  use  of  streets  nnd  blirli^vays. 

Cited  in  State  ex  rel.  Wisconsin  Teleph.  Co.  v.  Sheboygan,  111  Wis.  32,  86 
N.  W.  657,  upholding  right  of  telephone  company  to  erect  poles  in  streets  of 
city  under  statute  authorizing  construction  along  any  public  highway;  State 
ex  rcL  Wisconsin  Teleph.  Co.  v.  Sheboygan,  114  Wis.  507,  90  N.  W.  441,  hold- 
ing telephone  company's  right  to  use  of  streets  not  affected  by  subsequent  adop- 
tion by  city  of  statutes  regulating  selling  of  franchise;  Allen  v.  Clausen,  114 
Wis.  250,  90  N.  W.  181,  holding  that  franchises  for  use  of  streets  or  highways 
must  come  from  state  or  municipality  authorized  by  state  to  grant  them. 

Cited  in  footnotes  to  Michigan  Teleph.  Co.  v.  Benton  Harbor,  47  L.  ft.  A.  104, 
which  holds  city's  consent  unnecessary  to  use  of  streets  by  telephone  companies; 
Krueger  v.  Wisconsin  Teleph.  Co.  50  L.  R.  A.  298,  which  holds  telephone  poles 
and  w^ires  additional  b'lrden  on  street. 

Cited  in  note  (53  L.  R.  A.  900)  on  prescriptive  right  to  maintain  public  nui- 
sance. 
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44  L.  R.  A.  579,  BROWN  v.  CHICAGO  &  N.  W.  R.  CO.  102  Wis.  137,  77  N.  W. 
748,  78  N.  W.  771. 

Statutory    actlonM    for    frronvfnl    killing    and    for    injarles    reaaltlnsr    la 
deatb. 

Cited  in  Hubbard  v.  Chicago  &  N.  W.  R.  Co.  104  Wis.  164,  76  Am.  St.  Rep. 
855,  80  N.  W.  454,  holding  final  settlement  of  estate  of  deceased  not  bar  to  ac- 
tion by  personal  representative  to  recover  under  statutes  for  his  death  caused  by 
alleged  negligence  of  defendant;  Southern  Bell  Teleph.  &  Teleg.  Co.  v.  Cassin, 
111  Ga.  582,  50  L.  R.  A.  697,  36  S.  E.  881,  denying  right  of  action  for  death 
by  personal  representative  of  deceased,  where  latter  had  settled  in  full  with 
defendant  for  injury  causing  his  death;  Dolson  v.  Lake  Shore  &  M.  S.  R.  Co. 
128  Mich.  448,  87  N.  W.  629,  holding  that  where  deceased  survived  injuries 
twelve  hours,  remedy  for  death  was  under  survival  statute,  and  not  under  net 
giving  right  of  action  for  death;  McMillan  v.  Spider  Lake  Saw  Mill  &  Lumber 
Co.  115  Wis.  336,  60  L.  R.  A.  591,  95  Am.  St.  Rep.  947,  91  N.  W.  979,  holding 
statute  giving  action  for  death  for  benefit  of  next  of  kin  of  deceased  not  appli- 
cable where  action  was  brought  for  benefit  of  alien  mother  of  deceased;  Schleiger 
V.  Northern  Terminal  Co.  43  Or.  12,  72  Pac.  324,  holding  right  of  action  given 
by  statute  to  parents  against  one  wrongfully  causing  death  of  minor  xhild  not 
exclusive  of  remedy  given  personal  representatives  of  deceased  minor. 

Cited  in  footnotes  to  Re  Meekin,  51  L.  R.  A.  235,  which  holds  action  for  death 
by  administrator,  who  is  also  father  and  sole  beneficiary  of  deceased,  survives 
father's  death;  Worcester  &  S.  Street  R.  Co.  v.  Travelers*  Ins.  Co.  67  L.  R.  A. 
629,  which  holds  cases  of  instantaneous  death  not  covered  by  policy  insuring  rail- 
road company  against  loss  from  liability  to  persons  sustaining  '^personal  in- 
juries." 

Distinguished  in  Staeffler  v.  Menasha  Woodenware  Co.  Ill  Wis.  487,  87  N.  W. 
480,  holding  statute  of  limitations  applicable  to  actions  for  personal  injuries  re- 
sulting in  death  where  right  of  action  survives  under  Wis.  Stat.  §  4253. 

4^nestiOBa  In  caao  tbat  are  not  obiter  dicta* 

Cited  in  State  v.  National  Acci.  Asso.  103  Wis.  218,  79  N.  W.  220,  holding 
decision  of  court  upon  question  of  statute  of  limitations  binding  until  overruled, 
although  case  was  decided  independent  of  such  question;  State  ex  rel.  Atkinson 
V.  McDonald,  108  Wis.  16,  81  Am.  St.  Rep.  878,  84  N.  W.  171,  holding  naturali- 
zation judgment  conclusive  as  to  year's  residence  preceding  judgment  in  state 
in  which  it  was  rendered;  Trapp  v.  New  Birdsall  Co.  109  Wis.  555,  85  N.  W. 
478,  holding  every  point  in,  or  assumed  to  be  in,  a  case  considered  and  decided 
as  basis  for  final  conclusion,  rea  judicata. 

Haste   in   decision   of   cause   on   first   hearlnar. 

Cited  in  Illinois  Steel  Co.  v.  Bilot,  109  Wis.  431,  83  Am.  St.  Rep.  905,  85  N. 
W.  402,  as  to  statements  in  brief  of  counsel  as  to  haste  by  court  in  consideration 
of  questions  on  first  hearing. 

I 

44  L.  R.  A.  593,  LUNNEY  v.  HEALEY,  66  Neb.  313,  76  N.  W.  558. 
"Wlien    real    estate    broker    Is    entitled    to    contmlssions. 

Cited  in  Leupold  v.  Weeks,  96  Md.  289,  53  Atl.  937,  holding  agent  procuring 
purchase  entitled  to  commissions,  although  contract  was  subsequently  modified 
through  efforts  of  another  agent,  and  referring  particularly  to  annotation  in 
44  L.  R.  A.  593. 

L.  R.  A.  Au.— Vol.  IV.— 62. 
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Cited  in  footnotes  to  Caston  v.  Quimby,  52  L.  R.  A.  785,  which  denies  right 
to  commissions  for  obtaining  unaccepted  offer  to  loan  money,  requiring  payment 
in  gold;  Cadigan  v.  Crabtree,  55  L.  R.  A.  77,  which  denies  broker's  right  to  com- 
missions for  procuring  offer  of  lease  subsequently  accepted  and  contract  exe- 
cuted through  another  broker;  Livermore  v.  Crane,  57  L.  R.  A.  402,  which  holds 
purchaser  refusing  to  complete  purchase  liable  to  broker  for  loss  of  commis- 
sions from  seller. 

Cited  in  notes  (43  L.  R.  A.  593)  on  real  estate  broker's  commissions  as  af- 
fected by  negligence,  fraud,  or  default  of  principal,  and  defective  title;  (44  L. 
R.  A.  321,  324,  340,  345)  as  to  when  real  estate  broker  is  considered  as  procur- 
ing cause  of  the  sale  or  exchange  effected;  (45  L.  R.  A.  33)  on  fraud  and  secret 
dealings  or  interest  of  real  estate  brokers  as  affecting  their  commissions;  (5S 
L.  R.  A.  243)   on  duty  of  broker  to  disclose  identity  of  purchaser  to  principal. 

44  L.  R.  A.  632,  GRAHAM  PAPER  CO.  v.  PEMBROKE,  124  Cal.  117,  71  Am. 

St.  Rep.  26,  56  Pac.  627. 
Sale    of    debtor's    interest    In    personal    property    before    attacbment. 

Distinguished  in  Yank  v.  Bordeaux,  23  Mont.  211,  75  Am.  St.  Rep.  522,  58 
Pac.  42,  holding  that  failure  to  notify  attaching  creditors  and  officer  making 
levy,  of  prior  sale  of  debtor's  interest  in  ore,  will  not  invalidi^te  sale  as  to  them. 

44  L.  R,  A.  636,  VAN  VLECK  v.  DENTAL  EXAMINERS  (Cal.)  48  Pac.  223. 

44  L.  R.  A.  638,  PITTSBURG,  C.  C.  A  ST.  L.  R.  CO.  v.  MOORE,  162  Ind.  345, 

53  N.  E.  290. 
Demnrrer  to  pleading. 

Cited  in  Lake  Erie  &  W.  R.  Co.  v.  Hoff,  25  Ind.  App.  243,  56  N.  E.  925,  and 
Smith  y.  Barber,  153  Ind.  327,  53  N.  E.  1014,  holding  error  in  overruling  de- 
murrer to  bad  paragraph  of  pleading,  harmless  where  facts  found  rest  upon  good 
paragraph;  Midland  Steel  Co.  v.  Citizens  Nat.  Bank,  26  Ind.  App.  84,  59  N.  E. 
211,  and  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Parker,  154  Ind.  155,  56  N.  E.  86, 
holding  defective  pleading  not  cured  by  finding  in  special  verdict  or  finding  of 
omitted  fact;  Lake  Erie  &  W.  R.  Co.  v.  Mikesell,  23  Ind.  App.  397,  56  N.  E. 
488,  holding  allegation  that  train  was  run  at  specified  speed  in  violation  of 
ordinance  not  good  averment  that  such  an  ordinance  was  in  force  at  time  acci- 
dent complained  of  happened. 

Acceptance  of  benefits  of  relief  association  In  Ilea  of  damages  for  per* 
sonal    Injury. 

Cited  in  Pittsburgh,  C.  C.  &  St.  L.  R,  Co.  v.  Hosea,  152  Ind.  416,  53  N.  E. 
419,  holding  contract  by  which  employee  is  given  option  to  accept  benefits  of 
relief  association  in  lieu  of  damages  not  a  velease  of  liability;  Pittsburgh,  C.  C. 
&  St.  L.  R.  Co.  V.  Elwood,  25  Ind.  App.  674,  58  N.  E.  866,  holding  acceptance  of 
benefits  of  voluntary  relief  association  bar  to  action  for  damages  for  personal 
injury;  Maine  v.  Chicago,  B.  &  Q.  R.  Co.  109  Iowa,  269,  80  N.  W.  315,  hold- 
ing acceptance  of  benefits  of  relief  association  by  injured  employee  of  railroad 
company  under  mistake  in  supposing  injuries  temporary,  bar  to  recovery  of 
damages  where  money  was  not  returned;  Beck  v.  Pennsylvania  R.  Co.  63  N. 
J.  L.  240,  76  Am.  St.  Rep.  211,  43  Atl.  908,  upholding  validity  of  contract  by 
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which  employee  agreed  that  acceptance  of  benefitB  of  relief  association  should 
operate  as  release  of  claims  for  damages  against  railroad  company;  Oyster  v. 
Burlington  Relief  Department,  65  Neb.  793,  59  L.  R.  A.  294,  footnote  p.  292,  91 
N.  W.  699,  denying  right  to  recover  on  certificate  of  railroad  relief  department^ 
after  recovering  full  statutory  penalty  for  employee's  death;  Pittsburgh,  C.  C. 
k  St.  L.  R.  Co.  V.  Hoeea,  152  Ind.  421,  53  N.  £.  419,  holding  acceptance  of  bene« 
fits,  of  relief  association  by  widow  in  lieu  of  damages  not  bar  to  action  for  use 
of  her  child;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Gipe,  160  Ind.  365,  66  N.  E. 
1034,  holding  acceptance  of  benefit  of  certificate  in  relief  association  by  widow, 
prima  facie  bar  to  claim  as  administratrix  for  benefit  of  children;  State  ex  rel. 
Sheets  v.  Pittsburg,  0.  C.  &  St.  L.  R.  Co.  68  Ohio  St.  42,  64  L.  R.  A.  413,  96 
Am.  St.  Rep.  635,  67  N.  £.  93,  holding  maintenance  of  voluntary  relief  associa- 
tion for  employees  by  railroad  corporation  not  against  public  policy;  Hamilton 
V.  St.  Louis,  K.  &  N.  W.  R.  Co.  118  Fed.  95,  holding  contract  by  servant  to  ac- 
cept voluntary  relief  in  lieu  of  action  for  damages  not  affected  by  statute  for- 
bidding carrier  to  limit  liability. 

Cited  in  footnote  to  Johnson  v.  Charleston  &  S.  R.  Co.  44  L.  R.  A.  645,  which 
sustains  contract  making  acceptance  of  benefits  of  relief  fund  operate  to  release 
company. 

Cited  in  note   (57  L.  R.  A.  506)   on  insurance  on  life  of  minor. 

Distinguished  in  Tarbell  v.  Rutland  R.  Co.  73  Vt.  351,  56  L.  R.  A.  658,  87 
Am.  St.  Rep.  734,  51  Atl.  6,  holding  contract  by  which  next  of  kin  releases 
railroad  company  from  statutory  liability  for  injuries  to  one  about  to  be  em- 
ployed, void. 

Violation  of  ordinance  by  railroad  'companies* 

Cited  in  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Martin,  167  Ind.  223,  61  N.  E. 
229,  holding  refusal  of  instruction  that  speed  ordinance  was  enacted  for  benefit 
of  public,  and  not  for  carrier's  employees,  proper;  Baltimore  &  O.  S.  W.  R. 
Co.  V.  Peterson,  156  Ind.  372,  59  N.  £.  1044,  holding  failure  of  railroad  company 
to  comply  with  city  ordinance  providing  for  maintenance  of  watchman  on  rear 
of  backing  train,  and  ringing  of  bell,  negligence  "per  ae;  Martin  v.  Chicago,  R. 
I.  &  P.  R.  Co.  118  Iowa,  150,  59  L.  R.  A.  700,  91  N.  W.  1034,  holding  brakeman 
continuing  work  with  knowledge  of  constant  violatioki  of  speed  ordinance  by 
railroad  assumes  risk  of  such  excess  of  speed. 

▲•snmption   of   rialcM   of   employment. 

Cited  in  American  Rolling  Mill  Co.  v.  Hullinger,  161  Ind.  679,  67  N.  E.  986, 
holding  doctrine  of  assumed  risk  applicable  to  action  under  employer's  liability 
act. 

Competency  of  tritneMies. 

Cited  in  Lake  Erie  &  W.  R.  Co.  v.  Charman,  161  Ind."  109,  67  N.  E.  923,  hold- 
ing administrator's  action  under  statute  for  wrongful  death  being  for  exclusive 
benefit  of  widow  and  next  of  kin,  defendant  is  competent  to  testify. 

Conatitntlonallty  of  employer's  liability  act. 

Cited  in  Terre  Haute  &  I.  R.  Co.  v.  Rittenhouse,  28  Ind.  App.  636,  62  N.  B. 
295,  upholding  constitutionality  of  employer's  liability  act. 

44  L.  R.  A.  645,  JOHNSON  v.  CHARLESTON  &  S.  R.  CO.  55  S.  C.  152,  32  S.  E. 
2,  33  S.  E.  174. 

Report  of  second  appeal  in  58  S.  C.  489,  36  S.  E.  851. 
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Contnusta   fritb   ntilroad   relief   AASOcl^tlons. 

Cited  in  Petty  v.  Brunswick  &  W.  R.  Go.  109  Ga.  672,  35  S.  £.  82,  upholding 
contract  by  which  employee,  by  accepting  pecuniary  and  other  benefits,  released 
master  from  all  liability  for  injury. 

Cited  in  footnote  to  Oyster  v.  Burlington  Relief  Department,  59  L.  R.  A.  292, 
which  denies  right  to  recover  on  certificate  of  railroad  relief  department,  after 
recovering  full  statutory  penalty  for  employee's  death. 

44  L.  R.  A.  656,  BIGGS  ▼.  CONSOLIDATED  BARB- WIRE  CO.  60  Kan.  217,  56 

Pac.  4. 
liUtbllftT  for  Injuries  to  eblld  trespMMier. 

Cited  in  Consolidated  Electric  Light  k  P.  Co.  v.  Healy,  65  Kan.  801,  70  Pac. 
884,  holding  electric  light  company  liable  for  killing  of  boy  by  wire  in  place 
known  by  defendant  to  be  attractive  to  children;  Kopplekom  v.  Colorado  Cement 
Pipe  Co.  16  Colo.  App.  277,  64  L.  R.  A.  285,  footnote  p.  284,  64  Pac.  1047,  holding 
owner  of  uninclosed  city  lot  liable  for  injury  to  young  child  by  toppling  over  of 
cement  pipe  used  by  children  as  plaything;  Edgington  v.  Burlington,  C.  R.  & 
N.  Co.  116  Iowa,  421,  57  L.  R.  A.  566,  90  N.  W.  95,  holding  railroad  company 
liable  for  injury  to  child  seven  years  and  eight  months  old,  hurt  by  turntable 
in  unfenoed  lot  near  public  way. 

Cited  in  footnotes  to  Ryan  v.  Towar,  65  L.  R.  A.  310,  which  denies  land  owner's 
duty  to  make  premises  safe  for  attempting  to  rescue  trespassing  child  caught 
in  water  wheel  in  unused  building;  Gleason  v.  Smith,  55  L.  R.  A.  622,  which  de- 
nies liability  for  injury  by  collision  with  team,  to  twelve-year-old  boy  using 
street  as  playground;  Uttermoblen  v.  Bogg's  Run  Min.  &  Mfg.  Co.  56  L.  R.  A. 
911,  which  denies  liability  of  mine  owner  for  injury  to  trespassing  child  by 
cable  and  pulleys  hauling  coal  cars;  Brinkley  Car  Works  Mfg.  Co.  v.  Cooper, 
67  L.  R.  A.  724,  which  denies  liability  for  injury  to  six-year-old  boy  from  care- 
lessly walking  into  pool  of  hot  water;  PaoKno  v.  McKendall,  60  L.  R.  A.  133, 
which  denies  duty  of  occupier  of  land  burning  rubbish,  to  guard  young  children 
accustomed  to  play  there,  from  fire. 

Contributory    nevllsrenoe. 

Report  of  second  appeal  in  62  Kan.  492,  63  Pac.  740,  holding  contributory 
negligence  question  for  jury. 

Distinguished  in  Bess  v.  Atchison,  T.  &  S.  F.  R.  Co.  62  Kan.  306,  62  Pac.  996, 
denying  right  of  recovery  for  killing  of  child  with  capacity  to  understand  dan- 
ger of  situation,  and  who  was  run  over  by  cars  through  his  own  negligence. 

44  L.  R.  A.  669,  SUMRALL  v.  COLUMBIA  FINANCE  &  T.  CO.   106  Ky.  260, 

90  Am.  St.  Rep.  223,  50  S.  W.  69. 
Bnlldlnv  and  loan  aiMOclatlons. 

Cited  in  Forwood  v.  Eubank,  106  Ky.  293,  50  S.  W.  255,  denying  right  of 
holder  of  paid-up  stock  who  has  given  withdrawal  notice,  to  preference  over  hold- 
ers of  instalment  stock  on  winding  up  of  building  association;  Globe  Bldg,  M 
L.  Co.  v.  Wood,  110  Ky.  11,  96  Am.  St.  Rep.  417,  60  S.  W.  868,  upholding  right 
of  insolvent  building  association  to  make  general  assignment;  North  Texas  Bldg. 
A  L.  Asso.  v.  Hay,  23  Tex.  Civ.  App.  103,  56  S.  W.  580,  holding  borrower  in 
building  association  entitled  to  rescission  of  contract  and  adjustment  of  his  ac- 
count, upon  sale  of  assets  of  association. 
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44  L.  R.  A.  664,  CITIZENS'  BANK  v.  MILLETT,  103  Ky.  1,  82  Am.  St.  Rep. 
640,  44  S.  W.  366. 

44  L.  R.  A.  673,  PALMER  v.  MAINE  C.  R-  CO.  92  Me.  399,  69  Am.  St.  Rep. 
513,  42  Atl.  800. 

Arrests. 

Cited  in  Harness  v.  Steele,  159  Ind.  295,  64  N.  E.  875,  holding  sheriff  detain- 
ing innocent  prisoner  longer  than  necessary  to  procure  warrant,  liable  for  false 
arrest;  State  v.  McLeod,  97  Me.  81,  53  Atl.  878,  holding  it  unnecessary  for  people 
to  show  that  prisoner  was  subsequently  convicted,  in  prosecution  for  forcibly 
rescuing  prisoner. 

Cited  in  footnotes  to  McCullough  v.  Greenfield,  62  L.  R.  A.  906,  which  holds 
that  possession  by  officer  of  a  warrant  will  not  justify  arrest  of  accused  by  police 
department  of  other  town  under  direction  by  telephone  by  officer  holding  war- 
rant; Markley  v.  Snow,  64  L.  R.  A.  685,  which  denies  liability  of  employer  for 
act  of  employee  in  causing  arrest,  long  after  commission  of  the  crime,  of  one 
suspected  of  having  set  fire  to  building  of  employer. 

44  L.  R.  A.  677,  PEOPLE  ex  rel  MAYNARD  v.  HOLLY,  119  Mich.  637,  75  Am. 
St.  Rep.  435,  78  N.  W.  665. 

44  L.  R.  A.  679,  PINGREE  v.  DIX,  120  Mich.  96,  78  N.  W.  1025. 
Rale   off  unlformi tT   <n   taxation. 

Cited  in  note  (60  L.  R.  A.  341,  364,  374)  on  constitutional  equality  in  United 
States  in  relation  to  corporate  taxation. 

Distinguished  in  Union  Trust  Co.  v.  Wayne  Probate  Judge,  125  Mich.  490,. 
84  N.  W.  1101,  upholding  constitutionality  of  inheritance  tax  law  as  a  tax  upon' 
privilege  of  inheritance. 

Taxation  of  teleffrapb  companies. 

Cited  in  Detroit  v.  Western  U.  Teleg.  Co.  130  Mich.  475,  90  N.  W.  283,  hold- 
ing act  providing  for  specific  tax  on  telegraph  companies  not  repealed  by  later 
unconstitutional  acts. 

44  L.  R.  A.  689,  VOSS  v.  CONNECTICUT  MUT.  L.  INS.  CO.  119  Mich.  161,  7T 
N.  W.  697. 
Report  of  later  appeal  in  131  Mich.  697,  92  N.  W.  102. 

Interest  of  children   In   proceeds  of  policies  on   lives  off  parents. 

Cited  in  Millard  v.  Brayton,  177  Mass.  543,  52  L.  R.  A.  123,  footnote  p.  117, 
83  Am.  St.  Rep.  204,  59  N.  E.  436,  holding  that  policy  payable  to  children  in 
case  of  wife's  death  gives  children  living  at  wife's  death  before  insured,  vesto-I 
interest;  Jones  v.  Jones,  23  Pa.  Co.  Ct.  256,  holding  interest  of  beneficiary  chil- 
dren under  policy  taken  out  by  the  mother  on  her  own  life,  witliout  reserving 
right  to  make  new  appointment  of  beneficiaries,  vested;  Elgar  v.  Equitable  Lifo 
As8ur.  8oc.  113  Wis.  92,  88  N.  W.  027,  holding  that  where  policy  provided  for 
payment  of  proceeds  to  insured's  children  if  surviving,  and,  if  not,  to  insured's 
executors,  etc.,  surviving  son  took  whole  proceeds  to  exclusion  of  grandchild  of 
deceased  child* 
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ITatiire  of  beneficiary's  interest   in   policy* 

Cited  in  Laughlin  y.  Norcross,  97  Me.  34,  53  Atl.  834,  holding  that  interest 
of  beneficiary  in  policy  passed  by  will,  although  policy  not  issued  when  will 
made. 

44  L.  R.  A.  692,  STATE  ea  rel  KNIGHT  v.  HELENA  POWER  &  LIGHT  CO. 

22  Mont.  391,  56  Pac.  685. 
Mandamus   to   compel    operation   of  rallroadU 

Cited  in  footnote  to  State  es  reL  Bridgeton  v.  Bridgeton  &  M.  Traction  Co. 

45  L.  R.  A.  837,  which  holds  street  railway  company's  duty  to  operate  road  en- 
forceable by  mandamus. 

44  L.  R.  A.  694,  UPCHURCH  v.  STATE,  36  Tex.  Crim.  Rep.  624,  38  8.  W.  206. 
Fomter  Jeopardy. 

Cited  in  Woodward  v.  State,  42  Tex.  Crim.  Rep.  197,  58  S.  W.  135,  holding 
discharge  of  jury  before  verdict  on  account  of  serious  illness  of  child  of  juror, 
and  order  of  mistrial,  not  jeopardy;  Bland  v.  State,  42  Tex.  Crim.  Rep.  288,  59 
3.  W.  1119,  holding  that  upon  plea  of  former  jeopardy  involving  issue  of  fact 
as  to  proper  exercise  of  court's  discretion  in  discharging  juror  on  account  of 
aickness  of  juror,  court  should  hear  evidence  in  order  that  necessity  for  discharge 
may  be  properly  determined. 

Cited  in  footnotes  to  State  v.  Hager,  48  L.  R.  A.  254,  which  holds  discharge  on 
plea  of  former  jeopardy  not  an  acquittal;  Dreyer  v.  People,  58  L.  R.  A.  869, 
which  holds  discharge  of  jury  without  consent  of  accused,  because  jurors  un- 
able to  agree  not  jeopardy. 

instruct  tons   in   criminal   casea. 

Cited  in  Chapman  v.  State,  42  Tex.  Crim.  Rep.  138,  57  8.  W.  965,  holding 
reading  of  lecture  by  court,  ridiculing  law  of  self-defense,  to  panel  of  jurors 
previous  to  drawing  of  jury  in  murder  case,  and  in  absence  of  defendant,  re- 
versible error. 

Cluillenvea  to  Jary. 

Cited  in  footnote  to  People  v.  Zeigler,  56  L.  R.  A.  882,  which  requires  restora- 
tion to  prisoner  of  peremptory  challenges  used  on  juror  discharged  for  illness 
occurring  while  jury  being  impaneled. 

44  L.  R.  A.  699,  Re  KNOWACK,  158  N.  Y.  482,  53  N.  E.  676. 
•General  poirers  of  anpreme  court. 

Cited  in  Re  Steinway,  159  N.  Y.  258,  45  L.  R.  A.  472,  53  N.  E.  1103,  uphold- 
ing power  of   supreme  court  to  compel   corporation   to   permit   stockholder  to 
inspect  books. 
Arrest,  comtmltment,   and   cnatody   of  children. 

Cited  in  Wood  v.  Wood,  61  App.  Div.  99,  70  N.  Y.  Supp.  72,  denying  power  of 
court,  pending  divorce  proceed injjs,  to  award  custody  of  defendant's  child  to  his 
•(randfather,  defendant  not  having  notice  of  application;  People  ex  rel.  McGrath 
V.  Cooper,  75  App.  Div.  621,  78  N.  Y.  Supp.  161,  refusing  to  take  orphan  girl 
from  home  of  persons  who  took  her  for  adoption,  where  she  was  well  cared  for 
ami  desired  to  stay,  on  petition  of  maternal  aunt,  who  worked  out  for  a  liveli- 
hood; People  v.  Angle,  74  App.  Div.  541,  77  N.  Y.  Supp.  832,  upholding  right  of 
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police  officer  to  arrest  without  a  warrant,  unaccompanied  child  under  sixteen 
years  of  age,  found  in  place  where  spirituous  liquors  are  sold  and -drunk;  Peo- 
ple ex  reh  Aikins  v.  State  Industrial  School,  33  Misc.  401,  67  N.  Y.  Supp.  674, 
dismissing  certiorari  proceeding  to  review  commitment  of  boy  to  reformitory 
as  a  truant,  on  ground  that  it  di4  not  recite  notice  to  parents,  the  proceeding 
not  being  taken  by  parent. 

Distinguished  in  People  ew  rel.  Stem  t.  New  York  Soc.  for  Prevention  of 
Cruelty  to  Children,  27  Misc.  458,  58  N.  Y.  Supp.  118,  denying  power  of  court 
to  review  commitment  of  infant  to  house  of  industry  upon  returns  to  writs  of 
habeas  corpus  and  certiorari;  Re  Cohn,  28  Misc.  658,  59  N.  Y.  Supp.  1028,  deny- 
ing right  of  parents  on  application  to  supreme  court  to  have  imprisonment  of 
child,  committed  to  reformatory  institution  on  complaint  of  father,  terminated 
on  proof  that  they  deem  boy  sufficiently  reformed;  People  ex  rel.  Sampson  v. 
New  York  Catholic  Protectory,  93  App.  Div.  197,  87  N.  Y.  Supp.  557,  holding 
that  child  should  be  remanded  where  untraversed  return  shows  that  he  was 
committed  to  institution  by  magistrate. 


44  L.  R.  A.  703,  HERTER  v.  MULLEN,  159  N.  Y.  28,  70  Am.  St.  Rep.  517,  63 
N.  E.  700.  *     ' 

Holdinv  OTer  by  tenants  beyond   term   of  lease* 

Report  of  second  appeal  in  52  App.  Div.  326,  65  N.  Y.  Supp.  279,  holding  ten- 
ant holding  over  on  account  of  sickness,  liable  for  rent  until  he  gives  landlord 
-actual,  personal  notice  of  quitting. 

Cited  in  Probst  v.  Rochester  Steam  Laimdry  Co.  171  N.  Y.  588,  64  N.  E.  604, 
holding  that  assignee  of  lessee  holding  over  and  paying  rent,  accepted  by  lessor, 
«lects  to  exercise  option  for  extension  of  term  provided  for  in  lease;  Preiser  v. 
Wielandt,  48  App.  Div.  572,  62  N.  Y.  Supp.  890,  holding  landlord  liable  for  dam- 
ages resulting  in  death  of  tenant's  wife,  too  ill  to  be  removed  at  expiration  of 
lease,  whose  condition  waa  aggravated  by  tearing  down  of  house;  Sullivan  v. 
Ringler,  69  App.  Div.  185,  69  N.  Y.  Supp.  38,  upholding  right  of  landlord  to 
treat  holding  over  by  subtenant  as  renewal  of  lessee's  lease;  Coleman  v.  Fitz- 
gerald Bros.  Brewing  Co.  29  Misc.  350,  60  N.  Y.  Supp.  460,  denying  right  of 
landlord,  reletting  to  new  tenant  after  old  tenant  had  held  over,  to  recover  rent 
for  period  before  he  could  relet;  Macklin  v.  McNetton,  30  Misc.  750,  63  N.  Y. 
Supp.  433,  denying  right  to  recover  for  use  and  occupation  of  premises  from 
tenant  holding  over  beyond  term;  Ketcham  v.  Ochs,  34  Misc.  472,  70  N.  Y. 
Supp.  268,  holding  tenant  not  made  liable  by  failure  of  mortgagee  to  remove 
•certain  personal  property  of  subtenant  until  after  expiration  of  term;  Willis  v. 
McKinnon,  37  Misc.  389,  75  N.  Y.  Supp.  770,  denying  right  of  tenant  holding 
■over,  to  defeat  ejectment  by  acquiring  outstanding  title;  Beeston  v.  Yale,  75 
App.  Div.  390,  78  N.  Y.  Supp.  158,  holding  tenants  surrendering  possession  of 
premises,  accepted  by  landlord,  not  liable  for  use  and  occupation  becnusp  leaving 
boiler  and  two  cutting  machines,  which  he  intended  to  abandon;  German  State 
Bank  v.  Herron,  111  Iowa,  27,  82  N.  W.  430,  holding  possession  of  premises  after 
termination  of  written  lease,  tenancy  at  will  under  statutes;  Weber  v.  Rogers. 
41  Misc.  665,  85  N.  Y.  Supp.  232,  enjoining  temporarily,  prosecution  of  proceed- 
ing for  summary  removal  of  tenant  on  ground  that  removal  would  endanger  his 
aife. 

Cited  in  footnotes  to  Byxbee  v.  Blake,  57  L.  R.  A.  222,  which  holds  tenant 


984         L.RA.CASES  AS  AUTHORITIES.  [44  L.R.A. 

liable  for  another  month's  rent,  by  keeping  keys  and  remaining  in  possession 
five  days  to  clean  up  rubbish;  Andrews  v.  Marshall  Creamery  Co.  60  L.  R.  A. 
399,  which  holds  mere  holding  over  after  term  expires  does  not  show  election 
to  renew  for  additional  term  under  provisions  of  original  lease. 

Impossibility  as  excuse  for  aonperformaace  of  act. 

Cited  in  Walden  v.  Jamestown,  178  N.  Y.  217,  70  N.  E.  466,  holding  charter 
requirement  of  notice  within  two  days  of  accident  substantially  complied  with 
by  service  of  noti6e  within  three  days,  where  plaintiff  unable  to  transact  business 
within  statutory  period  for  notice. 

Distinguished  in  Rhodes  v.  Hinds,  79  App.  Div.  381,  79  N.  Y.  Supp.  437,  hold- 
ing proprietor  of  sawmill  entitled  to  compensation  for  sawing  and  piling  lum- 
ber, destroyed  by  fire  before  delivery  to  owner. 

44  L.  R.  A.  711,  SAMPSON  v.  BAGLEY,  21  R.  I.  174,  42  Atl.  712. 
Proceeds  of  Insnrance  oa  premises  held  by  life  tenaat. 

Cited  in  footnote  to  Green  v.  Green,  46  L.  R.  A.  525,  which  requires  money 
collected  on  total  loss  under  policy  taken  out  by  life  tenant,  to  be  used  in  re- 
building or  to  go  to  remaindermen. 

44  L.  R.  A.  716,  STORRIE  v.  HOUSTON  CITY  STREET  R.  CO.  92  Tex.  129, 

46  8.  W.  796. 
Liability  of  street  railvray  for  paviaar  betweea  traelca. 

Cited  in  Shreveport  v.  Prescott,  51  La.  Ann.  1924,  46  L.  R.  A.  212,  26  So.  664^ 
holding  railway  company  occupying  street  benefited  by  street  improvement  to 
extent  of  space  occupied  by  it,  and  liable  for  its  proportionate  share  of  cost; 
Lincoln  Street  R,  Co.  v.  Lincoln,  61  Neb.  134,  84  N.  W.  802,  upholding  power  of 
legislature  to  require  street  railway  to  pave  part  of  street  occupied  by  its  tracks. 

Cited  in  note  (46  L.  R.  A.  194,  202)  on  liability  of  street  railway  for  pav- 
ing assessment. 

Power  of  levislatnre   to  alter  or  revoke   corporate  charters. 

Cited  in  note  (50  L.  R.  A.  144)  on  privilege  of  using  streets  as  a  contract 
within  constitutional  provision  against  impairing  obligation  of  contracts. 

44  L.  R.  A.  7«5,  HOOPER  v.  HOOPER.  102  Wis.  598,  78  N.  W.  763. 

44  L.  R.  A.  728,  CASE  v.  HOFFMAN,  100  Wis.  314,  72  N.  W.  390,  74  N.  W. 

220,  75  N.  W.  945. 
DIsiiaallllcatioa   of  members  of  court. 

Cited  in  Re  Nevitt,  54  C.  C.  A.  624,  117  Fed.  450,  holding  judge  not  disquali- 
fied to  hear  and  determine  lawsuit,  because  in  another  action  between  other 
parties  involving  similar  questions  of  law  or  fact  he  was  counsel  for  one  of  liti- 
gants; Deming  v.  McClaughry,  51  C.  C.  A.  361,  113  Fed.  651,  holding  judgment 
against  officer  of  voluntary  army  raised  under  acts  of  1898  and  1899,  by  court- 
marshal  composed  of  officers  of  regular  army,  void  because  of  disqualification  of 
members  of  court;  State  v.  Hartley,  75  Conn.  110,  52  Atl.  615,  holding  that 
action  of  disqualified  judge  in  presiding  at  trial  renders  judgment  erroneoua 
onlv. 
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Doctrine  of  res  |iidic«t«. 

Cited  in  State  v.  National  Acci.  Soc.  103  Wig.  218,  79  N.  W.  220,  holding 
decision  as  to  applicability  of  statute  of  limitations  to  foreign  corporations,  in- 
volved in  decision  of  case,  binding  upon  court  until  overruled;  Keystone  Lum- 
ber Co.  V.  Kolman,  103  Wis.  303,  79  N.  W.  224,  holding  that  every  question  de- 
cided on  appeal  is  binding,  not  only  on  trial  court,  but  on  supreme  court  on 
subsequent  appeal;  Priewe  v.  Wisconsin  State  Land  &  Improv.  Co.  103  Wis.  549,. 
74  Am.  St.  Rep.  904,  79  N.  W.  780,  holding  decision  on  former  appeal  binding 
as  to  all  questions  covered  by  it;  Hart  v.  Moulton,  104  Wis.  353,  76  Am.  St. 
Hep.  881,  80  N.  W.  599,  holding  that  judgment  is  as  binding  on  privies  as  on 
parties,  as  to  questions  actually  decided  and  upon  which  the  judgment  rests; 
Crouse  v.  Chicago  &  N.  W.  R.  Co.  104  Wis.  480,  80  N.  W.  752,  holding  decision 
of  supreme  court  deciding  that  verdict  submitted  was  sufficient  must  be  fol- 
lowed on  second  appeal,  whether  right  or  wrong;  Rupiper  v.  Calloway,  105  Wis. 
8,  80  N.  W.  916,  holding  that  verdict  for  plaintiff  in  ejectment  for  only  part 
of  land  is,  in  effect,  a  judgment  against  him  as  to  balance  asked  for  in  pleadings; 
South  Bend  Chilled  Plow  Co.  v.  George  C.  Cribb  Co.  105  Wis.  446,  81  N.  W. 
675,  holding  question  not  raised,  but  necessarily  involved,  in  decision  on  first 
appeal  res  judicata  on  second  appeal;  Huesbschmann  v.  Cotzhausen,  107  Wis. 
73,  82  N.  W.  720,  holding  judgment  as  to  legitimacy  of  plaintiff's  grantor  re* 
judicata  in  subsequent  suit  in  ejectment  by  plaintiffs,  defendants  having  been 
parties  in  former  proceeding;  Becker  v.  Chester,  115  Wis.  128,  91  N.  W.  87, 
holding  every  proposition  upon  which  final  conclusion  rests,  res  judicata;  Lons- 
torf  V.  Lonstorf,  118  Wis.  161,  95  N.  W.  961,  refusing  to  overrule  former  deci- 
sion, re^rdless  of  whether  court  would  decide  in  same  way  were  case  heard  for 
first  time;  Jerdee  v.  Furbush,  115  Wis.  282,  95  Am.  St.  Rep.  904,  91  N.  W.  061,. 
holding  that  principles  of  law  on  which  decision  is  based  are  necessarily  part 
of  decision. 

Cited  in  footnote  to  Illinois  C.  R.  Co.  v.  Benz,  58  L.  R.  A.  691,  which  holds 
decision  on  reversal  and  remand  of  action  for  personal  injuries  removed  to  Fed- 
eral  court,  not  law  of  case  if  action  dismissed  and  new  one  begun. 

Rlvlftts  in  nse  off  ^vaters. 

Cited  in  Huber  v.  Merkel,  117  Wis.  366,  62  L.  R.  A.  594,  98  Am.  St.  Rep. 
933,  94  N.  W.  354,  upholding  right  of  land  owner  to  sink  artesian  Miells  and 
tise  water  therefrom  as  he  chooses,  although  diminishing  flow  from  wells  of  his 
neighbors;  Blohowak  v.  Grochoski,  119  Wis.  195.  96  N.  W.  551,  holding  question 
whether  natural  water  course  exists,  question  for  jury  on  conflicting  evidence. 

Cited  in  footnote  to  Kray  v.  Muggli,  45  L.  R.  A.  218,  which  denies  prescrip- 
tive right  of  riparian  owners  to  maintenance  of  dam  after  proi)rietor  chooses 
to  abandon  it. 

Cited  in  note  (50  L.  R.  A.  838)  on  rights  acquired  in  artificial  condition  of 
b<idy  of  water. 

Rlfirlftt  off  third  party  to  sne  on  contract   for  his  benefit. 

Cited  in  footnotes  to  Ferris  v.  American  Browing  Co.  52  L.  R.  A.  305,  which 
sustains  right  of  action  of  one  for  whose  benefit  stipulation  in  lease  was  niade^ 
against  sale  on  premises  of  other  person's  beer;  Electric  Appliance  Co.  v.  United 
States  Fidelity  &  G.  Co.  53  L.  R.  A.  609.  which  denies  right  of  action  of  one 
furnisliing  materials  to  contractor  on  bond  given  by  latter  to  city,  conditioned 
on  turning  over  building  free  of  claims  for  materials;   Boston  Ins.  Co.  v.  Chi- 
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cago,  R.  I.  &  P.  R.  Co.  59  L.  R.  A.  796,  which  denies  right  of  action  against  rail- 
road company  carrying  mail  under  contract  with  government,  hy  sender  of  reg- 
istered mail  destroyed  through  negligence  of  its  employees;  Tweeddale  ▼.  Tweed- 
dale,  61  L.  R.  A.  509,  which  sustains  right  of  third  person  to  enforce  contract 
made  for  his  benefit. 

44  L.  R.  A.  734,  BROWN  v.  ORANGEBURG  COUNTY,  65  S.  C.  45,  32  S.  E.  764. 
Ijlabllfty  of  mwnieipalltr  for  acta  of  mob. 

Cited  in  footnotes  to  Chicago  v.  Manhattan  Cement  Co.  45  L.  R.  A.  848,  which 
sustains  statute  compelling  county  to  pay  three  fourths  of  value  of  property  de- 
etroyed  by  mob;  Wallace  v.  Norman,  48  L.  R.  A.  620,  which  denies  city's  lia- 
bility for  acts  of  officers  participating  in  conspiracy  or  misdeeds  of  mob. 

44  L.  R.  A.  737,  CARUTHERS  v.  KANSAS  CITY,  FT.  S.  &  M.  R,  00.  69  Kan. 

629,  54  Pac.  673. 
Ijlablllty  of  leaaor  road  for  nevllveaoe  of  anotber  tsompany  iialnv  road. 

Cited  in  footnotes  to  Sias  v.  Rochester  R.  Co.  56  L.  R.  A.  850,  which  denies  lia- 
bility of  street  railway  company  for  death  by  collision  with  tree  near  track, 
of  passenger  of  other  company  using  track  under  traffic  arrangement;  Muntz 
V.  Algiers  k  G.  R.  Co.  64  L.  R.  A.  222,  which  holds  railroad  company  liable  for 
negligent  operation  of  cars  on  its  road,  whether  operated  by  itself  or  lessee. 

Distinguished  in  McCabe  y.  Maysville  &  B.  S.  R.  Co.  112  Ky.  876,  66  S.  W. 
1054,  holding  lessor  liable  for  negligence  of  lessee  railroad  company  in  killing 
pedestrian;  Louisville  &  N.  R.  Co.  v.  Breeden,  111  Ky.  740,  64  S.  W.  667,  hold- 
ing railroad  companies,  parties  to  joint  traffic  agreement  for  use  of  tracks  owned 
by  one  of  the  companies,  both  liable  for  negligence  in  operation  of  trains  there- 
on, and  referring  particularly  to  annotation  in  44  L.  R.  A.  737. 

Annotation  in  44  L.  R.  A.  737,  referred  to  partieularly  in  Sinkhom  v.  Lex- 
ington, H.  &  P.  Turnp.  Co.  112  Ky.  211,  65  S.  W.  356,  holding  turnpike  company 
surrendering  entire  control  of  road  to  county  as  lessee,  not  liable  for  failure  of 
latter  to  repair. 

44  L.  R.  A.  757,  ANTHONY  v.  NORTON,  60  Kan.  341,  62  Am.  St.  Rep.  360, 

56  Pac.  529, 
Aetiona   for  sedactlon* 

Cited  in  Snider  v.  Newell,  132  N.  C.  616,  44  S.  E.  354,  holding  it  unneces- 
sary for  father  to  show  loss  of  services  to  maintain  action  for  seduction  of 
daughter. 

44  L.  A.  A.  761,  WARNER  v.  PENOYER,  33  C.  C.  A.  222,  91  Fed.  587. 
Lfabllltr   of   corporation    directors    for    nevllarcnce    and    mlacondact. 

Cited  in  Chick  v.  Fuller,  51  C.  C.  A.  649,  114  Fed.  23,  holding,  under  facts  in 
case,  directors  of  manufacturing  concern  not  liable  for  negligence,  because  they 
authorized  payment  of  dividend  while  corporation  w^as  insolvent;  Hanna  v. 
People's  Nat.  Bank,  35  Misc.  521,  71  N.  Y.  Supp.  1076,  holding  directors  of  na- 
tional bank  liable  to  injured  stockholders  for  losses  due  to  negligence  in 
permitting  discount  of  notes;  Campbell  v.  Watson,  62  N.  J.  Eq.  439,  50  Atl. 
120,  holding  directors  of  bank  liable  for  loss  due  to  their  negligent  examination 
into  condition  of  affairs  of  corporation. 
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*  Cited  in  footnotes  to  Utley  r.  Hill,  49  L.  R.  A.  323,  which  denies  liability  of 
directors  for  deceit,  for  false  statements  in  reports  to  secretary  of  state,  be- 
lieved to  be  true;  Gerner  v.  Mosher,  46  L.  R.  A.  244,  which  holds  bank  directors 
■attesting  false  report,  liable  to  person  purchasing  stock  in  reliance  on  same. 

Cited  in  note  (66  L.  R.  A.  767,  768,  767,  768,  771,  773)  on  liability  of  corpo- 
rate directors  to  corporation. 

^  L.  R.  A.  766,  COREY  v.  WADSWORTH,  118  Ala.  488,  25  So.  603. 
Jllvbts  of  creditom  in  amiets  of  corporation. 

Cited  in  Wilson  v.  Stevens,  129  Ala.  637,  87  Am.  St.  Rep.  87,  29  So.  678;  Brady 
T.  James  McDonnell  Co.  122  Ala.  651,  26  So.  1029;  Anderson  v.  Bullock  County 
Bank,  122  Ala.  289,  25  So.  523,  —  upholding  right  of  insolvent  corporation  to 
prefer  its  officers  in  payment  of  their  bona  fide  debts;  Henderson  v.  Hall,  134 
Ala.  506,  63  L.  R.  A.  704,  32  So.  840,  holding  that  assets  of  corporation  do  not 
'Constitute  trust  fund  for  creditors;  Hawkins  v.  Donnerberg,  40  Or.  107,  66  Pac. 
691,  denying  right  of  creditors  of  corporation  to  compel  payment  of  subscrip- 
tions due  on  stock,  after  right  of  corporation  to  such  payments  had  been  barred 
hj  statute. 

Disapproved  in  James^  Clark  Go.  v.  Colton,  91  Md.  212,  49  L.  R.  A.  704;  46 
^tl.  386,  denying  right  of  corporation  officers  to  prefer  their  own  claims  to 
those  of  other  creditors;  Taylor  v.  Mitchell,  80  Minn.  497,  83  N.  W.  418,  declar- 
ing mortgage  by  insolvent  corporation  to  secure  claims  of  directors,  fraudulent  as 
to  other  creditors. 

■ 

44  L.  R.  A.  786,  LAMKIN  v.  BALDWIN  ft  L.  MFG.  CO.  72  Conn.  67,  43  Atl. 

593. 
Riir^t  of  tbird  party  to  sue  on  oontntct  for  his  benefit. 

Cited  in  Morgan  v.  Randolph  &  C.  Co.  73  Conn.  398,  61  L.  R.  A.  654,  footnote 
p.  653,  47  Atl.  668,  denying  right  of  creditor*  of  copartnership  to  maintain  ac- 
tion at  law  for  his  claim  against  corporation  assuming  copartnership  debts; 
Barber  v.  International  Co.  73  Conn.  694,  48  Atl.  768,  upholding  right  of  cred- 
itors to  invoke  aid  of  court  of  chancery  to  compel  enforcement  of  contract  be- 
tween insolvent  corporation  and  another  corporation,  by  which  latter  agreed 
to  pay  debts  of  former,  and  which  constituted  its  only  asset. 

Cited  in  footnote  to  Capital  Traction  Co.  v.  Offutt,  53  L.  R.  A.  390,  which 
•denies  liability  of  street  railway  company  for  debts  of  other  company  whose 
property  and  franchises  bought. 

44  L.  R.  A.  790,  PULLMAN'S  PALACE-CAR  CO.  v.  HALL,  106  Ga.  765,  71  Am. 

St.  Rep.  293,  32  8.  E.  923. 
XIabllitT  of  sleeping  car  eompanies  for  loss  of  pawienver's  property. 

Cited  in  Pullman  Palace  Car  Co.  v.  H*tch,  30  Tex.  Civ.  App.  304,  70  S.  W.  771, 
"holding  that  passenger  must  show  n^ligence  on  part  of  sleeping  car  company 
to  render  it  liable  for  loss  of  baggage. 

Cited  in  footnotes  to  Pullman's  Palace  Car  Co.  v.  Adams,  45  L.  R.  A.  767, 

which  holds  sleeping  car  company  liable  for  theft  of  passenger's  property,  where 

porter  went  to  sleep  while  on  watch;  Pullman's  Palace  Car  Co.  v.  Hunter,  47 

L.  R.  A.  286,  which  sustains  liability  for  theft  of  diamond  rings  from  woman 

'while  asleep  in  sleeping  car;  Cooney  v.  Pullman  Palace-Car  Co.  53  L.  R.  A.  690, 
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which  liolds  sleeping  car  company  liable  for  loss  of  passenger's  valise,  intrusted 
to  employees  of  company. 

44  L.  R.  A.  795,  BARTLETT  v.  COLITMBUS,  101  Ga.  300,  28  8.  E.  599. 

Liability  of.  municipality  for  tort«  of  its  offleem  in  ezerci«e  of  arovera- 
mental    fnactions. 

Cited  in  Gray  v.  Griffin,  HI  Ga.  364,  51  L.  R.  A.  132,  36  S.  E.  792,  holding 
city  not  liable  for  physical  injury  and  mental  suffering  of  person  illegally  ar- 
rested, caused  by  condition  in  which  prison  was  kept;  Gray  v.  Griffin,  111  Ga. 
368,  51  L.  R.  A.  134,  36  S.  E.  792,  holding  city  not  liable  for  act  of  mayor  in  re- 
quiring person  arrested  to  give  larger  bond  than  law  authorized;  Mcllhenny  v. 
Wilmington,  127  N.  C.  152,  50  L.  R,  A.  472,  footnote  p.  470,  37  S.  E.  187,  deny- 
ing city's  liability  for  wrongful  arrest  of.  and  brutal  assault  on,  innocent  person 
by  notoriously  incompetent  policeman;  McFadin  v.  San  Antonio,  22  Tex.  Civ, 
App.  142,  54  S.  W.  48,  and  Simpson  v.  Whatcom,  33  Wash.  402,  63  L.  R.  A.  819^ 
99  Am.  St.  Rep.  951,  74  Pac.  577,  denying  liability  of  city  for  arrest  of  person 
under  void  ordinance;  Carter  v.  Worcester  County,  94  Md.  626,  51  Atl.  830,  hold- 
ing county  commissioners  not  liable  for  illegal  arrest  by  county  road  sufierviaor,. 
and  referring  particularly  to  annotation  in  44   L.  R.  A.  795. 

Cited  in  footnotes  to  Tillman  v.  Beard,  46  L.  R.  A.  215,  which  denies  liability 
of  village  president  for  procuring  arrest  for  violation  of  void  ordinance;  Levin 
V.  Burlington,  55  L.  R.  A.  396,  which  denies  city's  liability  for  officer's  arrest 
and  quarantine  of  one  who  has  passed  night  in  house  containing  smallpox  patient. 

44  L.  R.  A.  801,  PEOPLE  ex  rel  DENEEN  v.  SIMON,  176  111.  165,  68  Am.  St. 
Rep,  176,  52  N.  E.  910. 

Separation    of    execativc,    leflrl*latlve,    and    Judicial    departments. 

Cited  in  State  ex  rel  Wliite  v.  Barker,  116  Iowa,  110,  57  L.  R.  A.  252,  93  Am. 
St.  Rep.  222,  89  N.  \\\  204,  denying  right  of  legislature  to  vest  in  district  court, 
power  of  choosing  managers  of  municipal  water  supply  system. 

Acts  provldlngr  for  registration  of  land  titles. 

Cited  in  State  ex  rel  Douglas  v.  Westfall,  85  Minn.  446,  67  L.  R.  A.  302, 
footnote  p.  297,  89  Am.  St.  Rep.  571,  89  N.  W.  176,  sustaining  act  for  Torrens 
system  of  registering  land  titles;  Gage  v.  Consumer's  Electric  Light  Co.  194  111. 
34,  64  N.  E.  653,  holding  question  as  co  sufficiency  of  proof  of  payment  of  taxes 
in  proceeding  for  registration  of  titles  cannot  be  raised  for  first  time  in  supreme 
court. 

Rnle  as  to  notice. 

Cited  in  Tyler  v.  Registration  Ct.  Judges,  175  Mass.  80,  51  L.  R.  A.  437,  foot- 
note p.  433,  55  N.  E.  812,  holding  land  registration  act  not  invalidated  by  fail- 
ure to  provide  for  notice  of  transfers. 

Option   to   adopt   statute. 

Cited  in  footnote  to  AdaniH  v.  Beloit,  47  L.  R.  A.  441,  which  sustains  option 
giving  specially  chartered  cities  power  to  adopt  provisions  of  general  law. 

Construction   of  statutes. 

Cited  in  People  ex  rel  Hillel  Lodge  No.  72,  I.  O.  B.  B.  v.  Rose,  207  111.  332. 
69  N.  E.  762,  refusing  to  adopt  construction  which  would  place  statute,  making 
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failure  to  report  annually  prima  facie  evidence  of  nonuser,  in  conflict  with  Con- 
■stitution. 

44  L.  R.  A.  809,  HOGAN  v.  STOPHLET,  179  111.  150,  53  N.  E.  604. 
iRe'vra.rds   for  arrest  and   conviction   of  criminals. 

Cited  in  Williams  v.  West  Chicago  Street  R.  Co.  191  111.  615,  85  Am.  St.  Rep. 
•278,  61  N.  E.  456,  Affirming  94  111.  App.  389,  denying  right  to  reward  for  "ar- 
Test  and  conviction"  of  murderers,  where  plaintiff  merely  furninhed  information 
which  led  to  arrest;  Cornwell  v.  St.  Louis  Transit  Co.  100  Mo.  Ai)p.  262,  73 
S.  W.  305,  holding  that  officer  may  be  rewarded  for  extraordinarj'  services  be- 
yond the  limit  of  his  ordinary  duty;  Clinton  County  v.  Davis,  102  Ind.  OG,  64 
L.  R,  A.  784,  69  N.  E.  680,  holding  that  vote  buyer  cannot  claim  reward  offered  to 
>one  who  furnishes  information  for  conviction  of  vote  seller. 

44  L.  R.  A.  814,  SIZOR  v.  LOGANSPORT,  151  Ind.  626,  50  N.  E.  377. 
Meander  line  aa  bonndary. 

•  Cited  in  footnote  to  Security  Land  &  Exploration  Co.  v.  Burns,  63  L.  R.  A. 
157,  which  holds  that  supposed  meander  line  will  be  held  boundary  line  if  con- 
-sistent  with  other  calls  and  distances  indicated  on  plat. 

44  L.  R.  A.  816,  BARMAN  v.  SPENCER  (Ind.)   49  N.  E.  9. 
I^labllltr  of  landlord   for  defective  condition   of  premises. 

Cited  in  footnotes  to  Towne  v.  Thompson,  46  L.  R.  A.  748,  which  denies  board- 
ing-house lessee's  liability  to  tenant's  boarders  for  illness  from  unsanitary  condi- 
tion of  premises;  Smith  v.  State,  51  L.  R.  A.  772,  which  denies  landlord's  lia- 
bility for  injury  to  subtenant's  child  from  defective  balustrade  on  porch;  Brady 
V.  Klein,  62  L.  R.  A.  909,  which  denies  right  of  action  by  licensee  of  tenant  on 
landlord's  covenant  to  repair,  for  injury  due  to  defective  condition  of  premises. 

44  L.  R.  A.  821,  WHEELER  v.  BOONE,  108  Iowa,  235,  78  N.  W.  909. 
Ijavrs   relatlngr   to   bicycles. 

Cited  in  Des  Moines  v.  Keller.  116  Iowa,  650,  67  L.  R.  A.  244,  93  Am.  St.  Rep. 
268,  88  N.  W.  827,  upholding  validity  of  ordinance  requiring  bicyclists  to  carry 
lamps;  Overhouser  v.  American  Cereal  Co.  118  Iowa,  420,  92  N.  W.  74,  holding 
•ordinance  admissible  in  action  to  recover  for  death  of  bicyclist  caused  by  obstruc- 
tion in  street  in  violation  of  such  ordinance. 

Cited  in  note  (47  L.  R.  A.  297)  on  bicycle  law. 

Duty  of  mnnlclpalltles  as  to  safety  of  blcTcllsts. 

Cited  in  Morrison  v.  Syracuse,  45  App.  Div.  422,  01  N.  Y.  Supp.  313,  hold- 
ing that  city  allowing  bic^'clist  to  ride  on  sidewalks  upon  payment  of  nominal 
fee  owes  him  no  greater  care  to  keep  walk  snfe  than  it  owes  pedestrians. 

Cited  in  footnote  to  Lee  v.  Port  Huron,  55  L.  R.  A.  308,  which  holds  city  lia- 
"ble  for  injury  to  bicyclists  from  defective  sidewalk. 

Amendments   to   pleadlnMS   after   verdict. 

Cited  in  Shawyer  v.  Chamberlain,  113  Iowa,  745,  86  Am.  St.  Rep  411,  84  N.  W. 
661,  upholding  order  of  court  striking  from  files  amendment  to  answer  filed  after 
verdict,  and  raising  new  issue. 


990         L.  R  A.  CASES  AS  AUTHORITIES.  [44  L.  R  A. 

44  L.  R.  A.  823,  REED  v.  LOUISVILLE  &  N.  R.  CO.  104  Ky.  603,  47  S.  W.  591, 

48  S.  W.  416. 
Rule  nm  to  atopplns  of  txmln  after  Injitrjr  to  pwHienser. 

Cited  m  Cheeapeake  &  O.  R.  Co.  v.  Saulsberry,  112  Ky.  923,  56  L.  R.  A.  683, 
66  S.  W.  1051,  holding  railroad  company  ejecting  drunken  passenger  at  station 
not  bound  to  stop  train  to  ascertain  extent  of  injuries  in  case  he  is  hurt  try- 
ing to  reboard  train. 

SitlllclencT'  of  senerml  allesatlons  of  neslisence. 

Cited  in  note  (59  L.  R.  A.  243)  on  sufficiency  of  general  allegations  of  negli- 
gence. 

44  L.  R.  A.  825,  DEPOSIT  BANK  ▼.  DAVIESS  COUNTY,  102  Ky.  174,  39  8. 
W.  1030,  44  S.  W.  1131. 

Affirmed  in   173  U.  S.  636,  662,  663,  43  U  ed.  840,  850,   19  Sup.  Ct.  Rep. 
630,  876. 
Repeal  of  ckarter  provlalou   srantlns  ezeaiptlon   from   taxation. 

Cited  in  Newport  v.  Masonic  Temple  Asso.  103  Ky.  595,  45  S.  W.  881,  hold- 
ing provision  in  charter  exempting  corporation  from  taxation  repealed  by  sub- 
sequent Constitution  requiring  taxation  of  all  property,  unless  exempted  by 
Constitution. 

Taxation  of  eorporatlons* 

Cited  in  notes  (46  L.  R.  A.  747)  on  state  taxation  of  national  banks;  (67  L* 
R.  A.  72)  on  taxation  of  corporate  franchises  in  United  States. 

Poiprer  to  irraat  eztenwlona  to  corporations  by  special  act* 

Cited  in  footnote  to  Bank  of  Commerce  v.  Wiltsie,  47  L.  R.  A.  489,  which  hold» 
invalid,  extension  of  old  special  charter  of  corporation. 

44  L.  R.  A.  837,  STATE  v.  HAINES,  51  La.  Ann.  731,  25  So.  372. 
Bill  of  exceptions. 

Cited  in  State  v.  Napoleon,  104  La.  166,  28  So.  972,  and  State  ex  rel,  Markham 
y.  Read,  52  La.  Ann.  272,  26  So.  826,  holding  mere  reservation  of  bill  of  ex- 
ceptions in  criminal  cause  insufficient;  State  ex  reL  Periou  v.  Foster,  106  La* 
195,  30  So.  749,  upholding  right  of  judge  signing  bill  of  exception,  to  assign 
his  grounds  for  rulings  objected  to. 

44  L.  R.  A.  840,  VAN  NORMAN  v.  GORDON,  172  Mass.  576,  70  Am.  St  Rep. 

304,  53  N.  E.  267. 
Presumption  as  to  Jarlsdlctlon. 

Cited  in  American  Mut  L.  Ins.  Co.  v.  Mason,  159  Ind.  19,  64  N.  E.  526,  hold- 
ing foreign  court  presumed  to  be  one  of  general  jurisdiction  where  transcript 
shows  that  it  had  a  judge,  clerk,  and  seal. 

Condnslvenens    of    foreign   Jadirment. 

Cited  in  American  Mut.  L.  Ins.  Co.  v.  Mason,  159  Ind.  17,  64  N.  E.  525,  hold- 
ing judgment  of  foreign  court  barring  jurisdiction  of  subject-matter  and  per- 
son, conclusive  until  reversed  or  vacated. 

Cited  in  footnote  to  Crim  v.  Crim,  64  L.  R.  A.  502,  which  holds  judgment,. 
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valid  where  rendered,  against  nonresident  on  judgment  note  with  power  of  at- 
torney, entitled  to  full  faith  elsewhere. 

44  L.  R.  A.  841,  LAMB  KNIT-GOODS  CO.  ▼.  LAMB  GLOVE  &  MITTEN  CO, 

120  Mich.  169,  78  N.  W.  1072. 
Infringement  of  trade  nnme. 

Cited  in  Penberthy  Injector  Co.  v.  Leej  120  Mich.  180,  78  N.  W.  1074,  uphold- 
ing right  of  corporation  purchasing  trade  name,  to  restrain  infringement  of 
same  by  vendor  of  same  name;  Bissell  Chilled  Plow  Works  v.  T.  M.  Bissell  Plow 
Co.  121  Fed.  367,  denying  right  of  corporation  to  use  trade  name  "Bissell,"  owned 
by  another  corporation  l«own  as  **The  Bissell  Plow  Works." 

44  L.  R.  A.  844,  CONELY  v.  COLLINS,  119  Mich.  619,  78  N.  W.  555. 
Action  on  replevin  bond  in  Dudley  v.  Conely,  125  Mich.  300,  84  N.  W.  286. 

Conveynnces  of  debtor's  property  to  seciire  ereditoni. 

Distinguished  in  Belding-Hall  Mfg.  Co.  v.  Smith,  125  Mich.  57,  83  N.  W.  1001,. 
construing  instrument  purporting  to  chattel  mortgage  specified  property,  for 
purpose  of  securing  certain  debts,  as  chattel  mortgage,  and  not  as  common-law  as- 
signment; Ontario  Bank  v.  Hurst,  43  C.  C.  A.  201,  103  Fed.  239,  holding  deed 
of  property  in  trust  to  pay  specified  debts  and  return  surplus  to  grantor,  convey- 
ance in  nature  of  mortgage. 

44  L.  R.  A.  846,  JOHN  HANCOCK  MUT.  L.  INS.  CO.  v.  DICK,  117  Mich.  518,. 

76  N.  W.  9. 
statements  in  proofs  of  loss  aa  admissions  against   beneficiary. 

Cited  in  Wasey  v.  Travelers'  Ins.  Co.  126  Mich.  126,  85  N.  W.  459,  holding 
statements  in  proofs  of  loss  furnished  another  company,  competent  as  admissions 
against  beneficiary;  Nelson  v.  Nederland  L.  Ins.  Co.  110  Iowa,  607,  81  N.  W.  807» 
holding  affidavit  of  physician  as  to  cause  of  death,  offered  as  part  of  proof  .of  loss^ 
competent  evidence  as  an  admission  by  beneficiary  that  contents  were  true,  and  re- 
ferring particularly  to  annotation  in  44  L.  R.  A.  846;  Supreme  Tent,  K.  of  M» 
W.  v.  Steusland,  206  111.  131,  99  Am.  St.  Rep.  137,  68  N.  E.  1098,  upholding  right 
of  beneficiary  signing  proof  of  loss  furnished  by  company,  to  contradict  state- 
ment therein  that  death  of  insured  was  caused  by  suicide,  and  referring  partic- 
ularly to  annotation  in  44  L.  R.  A.  .846. 

44  L.  R.  A.  861,  FARMERS'  &  M.  INS.  CO.  v.  JENSEN,-  56  Neb.  284,  76  N.  W» 
577,  78  N.  W.  1057. 

Cbanse  of  Interest  as  alfectlnar  validity  of  Insurance  policy. 

Cited  in  Home  F.  Ins.  Co.  v.  Collins,  61  Neb.  201,  85  N.  W.  54,  holding 
policy  forbidding  change  of  interest  violated  by  transfer  of  legal  title,  even  if 
without  consideration;  Henton  v.  Farmers  &  M.  Ins.  Co.  1  Herdman  (Neb.)  426^ 
95  N.  W.  670,  holding  change  of  title  not  made  within  meaning  of  policy,  by  con- 
veyance absolute  in  form,  but  intended  as  mere  security  for  contingent  liabilitv* 
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